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INTRODUCTION

"Judges are apt to be naif,
simpleminded men, and they
need something of Mephistopheles.
We too need education in the
obvious--to learn to transcend
our own convictions and to
leave room for much that we
hold dear to be done away
with short of revolution by
the orderly change of law."

-- Justice Oliver Wendell Holmes, Jr.
"Law and the Court" (1913)

The job of school administrator has become in-

creasingly difficult. The suggestion has been made

to remove educators from the administration all

together and replace them with competent business

men who are trained in management and finance. Re-

gardless, education should be, and is, an educator's

business. He is the professional of whom the elected

school board members must depend. The success or

failure of the school system rests directly upon the

shoulders of the school administrator as he is the

"cog" in the wheel, which is composed of students,

iv

11



teachers, staff personnel, community patrons, and

school board members.

There must be a mutual respect present as be-

tween the school board and the administrator, and

one should wholly support the other without question

nor reservation once a decision has been made. Al-

though the board is burdened with the responsibility

of making policy, the administrator is charged with

recommending policy matters and once the board has

acted, the administrator is responsible for carrying

out the policy to the best of his ability.

Board members are clearly not, nor should they

attempt to be, administrators. As Bob Cole, retired

Executive Director of the Illinois Association of

School Boards has so effectively said, The danger of

becoming too involved in administrative action is hard

to visualize...decision-making and administration are

separate actions." One of the most important de-

cisions to be made by a school board is that of

delegating complete administrative authority to its

administrator and thereby holding him responsible and

accountable for the complete operation of the entire

school system.

12



As to "decision-making" itself, obviously a

difference of opinion is healthy, and unanimous de-

cisions are often impossible. But, it would strengthen

a board's position in any legal proceeding if the de-

cision was made unanimous after the initial discussion

and vote has occurred.

My "School Administrator's Legal Handbook" was

extremely well-received by school administrators in

Oklahaita and across the country. Such indicates the

vital interest of administrators in the various

aspects of school law today. As is the case with the

"law" itself, constant change is the norm; as to a

relatively new area of the "law," such as school law,

everchanging and challenging situations present them-

selves to school administrators each day of the school

year.

Many State School Board and Administrator Associa-

tions now sponsor annual workshops and/or seminars con-

cerning developments in school law. There are many publi-

cations and subscription services now available to the

school administrator and the school board attorney to enable

and assure that all pertinent and competent informa-

tion is provided on a timely basis. Such organizations

vi
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as NOLPE and the National School Boards' Council of

School Attorneys provide invaluable information and

opportunity to converse and confer as to school law

reporting and information flow.

This book, similar to my first, is not a lawbook,

but rather, it details in depth specific areas of

concern to all Oklahoma educators. As Chief Counsel

for the Oklahoma State School Boards Association and

the Oklahoma Association of School Administrators, I

have had the occasion to work with numerous school

boards and administrators involving an array of school

law problems. This book is composed of information

based upon those experiences, as well as case law and

opinions, plus statutory and Attorney General inter-

pretations.

It is important to remember that in every contro-

versy, there exists the factual side of the question

and the legal side. Clients (school boards, admini-

strators, teachers, students) create the factual

element; the lawyer is confronted with the legal com-

plications and, often, the two simply do not coincide.

The legal issues evolve directly from the facts.

vii
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The "schoolhouse" is Cle center of controversy

where the facts develop. The "courthouse" is where

the judiciary may well substitute their judgment for

the administrators. Preparation for the inevitable

litigation is all important; as in most cases, a

valid and competent record in support of the admini-

strations' action will usually circumvent most

challenges.

The development, implementation, and enforcement

of policy pertaining to the governance of a school

system is a most complex process. Elements ir,olving

local school system practices, rules and regulations,

attorney general opinions, state and federal statutes,

in addition to the reported case law, all "come into

play" when considering the matter. Briefly, the

areas of concern herein are as follows:

CHAPTER 1: Teacher Termination Matters; methods

and procedure designed to effectively

terminate a teacher when necessary;

also, includes forms.

CHAPTER 2: Student Due Process; requirements,

both constitution and statutory, as

viii
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to dealing with student suspension

and/or expulsions

CHAPTER 3. Community Problems; the practical

aspects of communicating and dealing

with school district patrons as to

controversial policy and action

matter.

CHAPTER 4: Promulgating Effective Rules and

Regulations; the promulgation and

implementation of an effective set

of school district rules and regula-

tions, designed generally to cover

all areas of concern, yet specifi-

cally enough to meet constitutional

edicts.

CHAPTER 5: Student Records; the maintenance,

classification, confidentiality and

dissemination of student information.

CHAPTER 6: School Board Minutes; the vital

importance of their "records," their .

value and necessity.

ix
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CHAPTER 7: Oklahoma Schoolhouse Law: Revisited;

selected topics of interest in the

field of school law.

CHAPTER 8: An Overview of Oklahoma Schoolhouse

Law; legislation.

x
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CHAPTER 1

T E A C H E R TERM IN A T ION

MATTERS
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3

TEACHER TERMINATION MATTERS

"Tenure is one of education's
cows that should be butchered."

-- Charles H. Coman

1,1 INTRODUCTION

In Oklahoma, there are two statutes dealing

with the termination of teachers. Title 70 0. S.

Section 6-122, as amended, is typically known as

the "Oklahoma Continuing Contract Law" or "Okla-

homa's Teacher Tenure Law."
1

. It pertains only

to the non-renewal of teaching personnel, which

pursuant to the school laws of Oklahoma,
2

includes

administrators. It has been held that an admini-

strator does not lose his identification as a

teacher when assuming administrative duties. A

pre-requisite to holding an administrator's

certificate in Oklahoma is that the applicant

must be a certified teacher.

The other statute pertaining to teacher termi-

nations is Title 70 O. S. Section 6-103 which dials

with the dismissal or "firing" of a teacher. De-

pending upon the board's action, either statute

19
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may be applicable, but under no circumstances will

both be applicable in the same instance.

Normally, a teacher who has attained tenure and

is non-renewed will have available the protections

afforded by Section 6-122. The probationary teacher,

or one who has not attained tenure, would not

have available such protections, but both teachers

should be subject to those provisions afforded by

Section 6-103 if either is dismissed, rather than

non - renewed.

It goes without question that teachers with an

established record of confidence should not be idly

dismissed.
3

Economic pressures and the proverbial

supply and demand concept have established a trend

towards more challenges as to school board action

of teacher terminations. As it has been said by

many an administrator, "It is impassible to get rid

of a teacher today." Simply because Oklahoma and

Federal law now requires that certain procedural

steps be followed and sufficient cause be present

to sustain a teacher dismissal does not necessarily

mean that a school board cannot terminate a teacher;

rather, it means that a school board must more

20
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adequately prepare to, disclose a record supporting

its action, such action being based upon

substantive cause; and, the school board must be

able to meet such burden with competent and credible

evidence.

1,2 THE ATTAINING OF TENURE

With the advent of continuing contract legisla-

tion, or "tenure laws," a required period of pro-

bation is extremely significant with respect to the

eventual decision of retaining or dismissing a

teacher prior to the attachment of tenure.4 The

majority of tenure laws attach tenure after a

specific period of time has been served within one

specific school district. Generally, a.teacher

cannot transfer time served from one district to

another for the purpose of obtaining tenure. 5
De-

pending upon what a state statute might dictate, it

might be possible to grant tenure to a new teacher

as part of his initial employment contract as an

incentive to join that particular school district.

School boards should take caution, though, not to

award tenure prematurely, nor to afford procedural

and substantive rights not yet earned.

21
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Section 6-122 would appear to be mandatory in

nature to some extent in requiring three complete years of

service; but yet, such is written in a negative

tone and it might be possible to award

tenure initially as a condition of employment. How-

ever, it would be questionable as to whether the

teacher, upon subsequent non-renewal, could properly

exercise those rights provided by statute.

The United States Supreme Court has clearly

indicated that there is a distinction between tenured

and non-tenured teachers, the tenured teacher being

entitled to certain due process rights and procedures

and the non-tenured teacher being not so subject

thereto .
6

The purpose of any probationary period is to

provide the opportunity for the employer to observe

the employee for a reasonable period of time

to determine the value of that employee's

service and, in the case of tenure, to make an

accurate and correct determination as to the

awarding of tenure pursuant to the applicable tenure

law.
7

The problem is complicated in that

it is within the realm of possibility for a teacher

to provide two to four years of excellent service to

22
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his school district and thereupon be awarded tenure;

subsequently, he could develop problems as to

his competency or, through some chain of events,

become negligent in his duty. A complete and

thorough personnel file would assist the board

in substantiating this happening and accord grounds

for termination, after appropriate consultations for

corrective measures have been taken.

Opponents of tenure say that tenure laws only

protect the incompetent. This statement may well

be true, particularly if the school district has

failed to effectively prepare an adequate "record"

which would foxm a basis for eventual termination if

such action is deemed to be necessary. In essence,

the school board has no one to blame except

itself if an incompetent teacher is reinstated in

the school system upon failure of the board to

formulate a record which would have supported its

action of termination.

In the Roff case,
8

the United States Supreme

Court held that non-terured teachers have no con-

stitutional right to a hearing pursuant to their

non-renewal unless it can be shown that the.non-renewal

23
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has deprived the teacher of an interest in "liberty"

or that the teacher had a "property" interest in

continued employment. This means that a constitu-

tional violation claim can always be raised by a

non-tenured teacher but, as a practical matter, the

teacher without tenure can be terminated with simple

notice of said termination, nothing further being

required. The tenured teacher, on the other hand,

is entitled to certain substantive rights and pro-

cedural steps pursuant to any termination action.

Teachers are continually heard complaining that

they are unaware of why they have been terminated.

The purpose of "due process" is essentially to assure

that the teacher has actual notice of termination,

the reason why, and is afforded an opportunity to

confront those parties who have provided the infor-

mation upon which the termination is based. As a

practical matter, a teacher knows why he has been

terminated usually prior to the notice of termina-

tion itself. In most instances, a public hearing or

trial is neither helpful to the teacher nor the

school system. Often, a board will withhold

information as to a teacher's activities in an

effort to protect the teacher from a severe amount

24
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of bad publicity. In case of a challenge, this

is not a wise decision. Boards should remember

that once a challenge is instituted by a teacher,

the teacher is serious about obtaining eventual

reinstatement and will actively pursue it.

Accordingly, the board should be prepared to

disclose fully all relevant and applicable in-

formation with respect to the action of

termination and should assure that those parties

who have provided the information are available

to testify.

Section 6-122 provides in part as follows:

"The failure to renew a contract by
the Board of Education of any
teacher who has completed three
years

The Attorney General of Oklahoma has ruled that the

foregoing provision means that the teacher in

question must have completed three years within the

same school district and have been rehired for a

fourth year before tenure attaches.
9

If a

teacher's first year in a district was, for

example, school year 1969-70, the spring term of

school year 1971-72 would exist as the critical
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time for the awarding of tenure. If the teacher

is rehired for school year 1972-1973, tenure would

attach upon actual completion of the third year. If

the teacher was non-renewed during the spring term

of 1972, he would have been a prObationary

teacher and all that would be_required would be

simple notification prior, to the first day of April

of the spring term.10

Annexption and consolidation of school districts

raises an interesting tenure question relative to an

involuntary change of school districts by a teacher.

It is clear, pursuant to Oklahoma law, that the re-

ceiving district assumes all obligations, both con-

tractual and property wise of the old district.11

Accordingly, a teacher who had previously

obtained tenure would retain such in the new dis-

trict. Whether a probationary teacher

could transfer his probationary service already

obtained in the old district to the new district is

another question. It would appear that the Attorney

General's opinion on the transferring of service

from one district to another would be in point and

would precludA such utilization of service in the

new district in that the new district and its board

26
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would be otherwise denied the opportunity to ade-

quately observe that particular teacher for the

statutory required time of three years.

Another point that should be mentioned is that

it has been generally held that coaches are not pro

tected by tenure laws. Courts have concluded that

state tenure laws do not include "coach" within the

definition of "teacher." This does not

completely solve the problem, as the great majority

of coaches in Oklahoma are also performing concurrent

teachingz.du'ties. While a board may terminate

coaching duties without the implications of tenure,

the coach would retain his teaching duties unless

the Board complies with the requirements of the

tenure law.

Boards should be cautious when hiring a com-

bination teacher/coach, and be sure to stipulate the

duties and each accompanying salary separately. If

you indicate only one amount (which amount would

include the additional money for coaching) and

subsequently terminate the coaching duties, you

would continue to be obligated for the full amount

rather than that amount less the coaching benefit.

27
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1.3 NON-RENEWAL NOTICE VS. DISMISSAL NOTICE

A matter of semantics is often involved in

distinguishing between "non-renewal" and "dismissal."

There is an important distinction between the two

types of actions.

First of all, non-renewal in essence means that

a teacher's contract, which would encompass a standard

school year term, is not being renewed for the follow-

ing year. Accordingly, the teacher, at the time of

notice of non-renewal, would be expected to complete

that particular school year of employment. On the

other hand, a dismissal, which is commonly referred to

as "firing," means just that: an immediate termination

of employment -' the particular time notice is provided.

Oklahoma provides two totally separate statutes,

one dealing with non-renewals
12

and the other dealing

with dismissals.
13

Further, tenure applies only to

non-renewals and not dismissals. Probationary teachers

and tenured teachers areboth subject to the provisions

of Section 6-103, which provides procedural require-

ments for dismissals; as to non-renewals, only

tenured teachers would enjoy the applicability of

Section 6-122.

28
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Another distinction provided is that a hearing is

mandatory in the case of an immediate dismissal. When

notice of "immediate termination" is provided or issued,

the notice itself is actually a "notice Of proposed

dismissal" and the actual final decision of "to fire

or not to fire," would be determined at the required

hearing. Conversely, a non-renewal is effected at the

time that notice is issued. If the teacher in question

desires a review of such action, the administrative

appellate remedies would be applicable thereto.

Pay must be continued until such time as the

actual dismissal is determined because the teacher has

not yet been "fired." Sometimes, it might be desirable

that the teacher in question be immediately relieved of

all duties within the school system at the time of

notice, and until such time as the hearing is had; if

such is applicable, a temporary suspension would be

permissible, but with 'full pay.

A specific problem regarding non-renewals exists

whereby a teacher would be given notice of non-renewal

on the first day of April, there being left approxi-

mately two months of school. Obviously, a teacher's

attitude subsequent to the notice would be, and

reasonably so, somewhat poor and, as such, subsequent

29
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performance would suffer. Such is a burden that

the administration must expect to bear. Any record

of'insubordination, negligence and non-cooperation

(which occurs after the notice of non-renewal) is

not admissible as to any challenge pursuant to the

non-renewal notice. Further, regarding all non-

renewal challenges, boards are limited to the admission

of evidence from a period beginning July 1 of the

school year in question up until such time that notice

of non-renewal has been issued to the teacher.
14

Any

information that might come to pass prior to July 1,

or subsequent to the date of the notice, would be in-

admissible.

Notice itself is critical for teacher termination.

Section 6-102
15

specifically requires that notice

of termination be issued by registered or certified

mail prior to April 10 and such provision has in-

Spired numerous Attorney General Opinions, which

are listed as follows:

1. Notification of non-employment for the

next school year, if mailed on April 10,

is too late.
16
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2. Notification by ordinary mail is not

sufficient.
17

3. Notice can be mailed on April 10 if April 9

is on Sunday.
18

4. The Board Meeting which resulted in the

actual termination vote must have met prior

to April 10.
19

Said provision also includes a requifement that

the teacher notify the Board by April 25" if he

desires his contract not be renewed. An Attorney

General opinion has expanded this option by

stating that a Board can require a teacher to, before

April 10, either sign a contract for the ensuing year,

or give notification that he does not desire to be

re-employed for the ensuing year.
20

The notice given must be actual, unequivocal and

unconditional. Under no circumstances can the

April 10 date be waived. Traditionally, or by Board

regulation in Oklahoma, the timetable for renewing

contracts has been as follows: Superintendents in

January, Principals in Frebruary and Teachers in

March.

A non-renewal notice must contain the following

items:

31
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da,

1. Notice of termination (ensuing contract not

renewed);

2. Statement of Causes or Causes as to the

termination action.;

3. Notice of an opportunity of a hearing

before the local Board of Education.

There exists no statutory requirement for

clarifying the causes so stipulated in the notice, but

such would be permissible, remembering not to restrict

the evidentiary case that might follow. With reference to

number 3 above, a great deal of confusion has existed

as to whether a hearing is to be automatically "set,"

and exactly when it is to be "held."

The following language is applicable;

Said cause shall be set within twenty (20)
days after receipt of said notice for a21
hearing before the Board of Education.

One must attemp to determine the legislative

intent involved in the foregoing statement, but it is

realistic to say that it would be fruitless to

"automatically" set down a hearing if the teacher

does not desire one. Using this line of

reasoning, the notice should contain a specific

statement on the teacher's right to a hearing

and that, if desiring same, should notify

32.
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the Superintendent's office within a reasonable

number of days. Furthering this concept,

from the time the Superintendent's Office

receives notification, the 20 day period would begin

to run. It is obvious, pursuant to the language,

that the hearing must be then "set," which is not

synonomous with "held." The legislature might have

meant that the hearing be actually conducted,within

twenty days, but that is not what is said. Accord-

ingly, the hearing should be actually conducted within

a reasonable period of time from time of notice to

the Superintendent.

Within the first two paragraphs of Section 6-122,

if there is alleged any non-compliance by the Board,

the teacher has an immediate court remedy on the

basis of due process violation. Because the statutory

language is "negative" in tone, if it is found that a

due process violation exists, the non-renewal would

be rendered void and the teacher reinstated.
22

1.4 CAUSES FOR TERMINATION

The causes for termination are identical in

both Sections 6-122 and 6-103. These are:

1. Immorality
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2. Willful neglect of duty

3. Cruelty

4. Incompetency'

5. Teaching disloyalty to the American Consti-
tutional System of Government

6. Any reason involving moral turpitude

The Attorney General has added two additional

reasons for termination: mandatory retirement

and financial entrenchment.
23

These latter

two must be alleged in good faith and not be

utilized as a "cover" to rid a district of a particular

teacher. One question that has arisen pursuant to

the statutory required causes is whether a

school district can, by regulation, expand upon said

causes as some states permit.
24

In Oklahoma, the

answer would be no and, as such, is unfortunate. The

majority of the causes available are extremely vague

in their interpretation, and there are additional

causes such as insubordination and non-cooperation

that often cannot be properly clasSified

within any of the statutory six. There

would appear to be no prohibition against a school board

clarifying a certain stipulated cause within the notice

in an effort to more adequately explain to the teacher
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why such action has been taken. At the same time,

a school board should take caution not to restrict

the issue of cause, nor stipulate to a cause which

could not be classified within any of the six so

required by statute.

Additional classifications sometimes found in-

clude inadequate performance, insubordination, neglect

of duty, physical or mental incapacity, habitual and/or

excessive use of alcoholic beverages or narcotic drugs,

conviction of a felony, advocating the overthrow of

the Government of the United States by force, violence

or other unlawful means, general failure to full'fil

contractual duties and responsibilities, and academic

inefficiency, etc. Vague statutory terms such as

"inadequate performance" may fail to meet the sub-

stantive due process requirements of the United States

Constitution.

The term "competency" appears to provide the

greatest problem with reference to the proper inter-

pretation of same. Further, such term, as the general

connotation of competency indicates, exists as a some-

what serious charge. The possibility of a subsequent

libel suit could occur if the board substantially

failed to meet the burden of proof.,
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s
The more popular cause is "neglect of duty." It

should be emphasized that there is an important

distinction and differentiation between "neglect of

duty" and "willful neglect of duty." Simple or

ordinary negligence is generally defined as the failure

to exercise care of an ordinarily prudent person in

the same situation. Willful negligence, on the other

hand is generally defined as meaning a willful de-

termination not to perform a known duty or a reckless

disregard of the safety or rights of others as mani-

fested by the conscious and intentional omission of

the care proper under the circumstances. Closely re-

lated would be a differentiation between intentional

or non-intentional negligence. The duties referred to

could mean statutory duties and responsibilities or

duties and responsibilities arising from school board

rules and regulations.

"Insubordination," although usually attempted to

be classified within "willful neglect of duty," and

perhaps justifiably so, actually means being disobedient

to a constituted authority, or otherwise refusing to

obey some order which a superior is entitled to give

and have obeyed. It has been specifically ruled that

insubordination is not synonomous with incompetency.25



21

"Cruelty" is defined as the intentional and

malicious infliction of physical suffering upon a

human being which might well include the wanton,

malicious and unnecessary infliction of pain upon

the body or the feelings and emotions of the being.

Confusion often exists as to the difference

between "immorality" and 'reasons involving moral

turpitude." As to immorality, one must seek out

the definition of "immoral," which means to be

inconsistent with the rules and principles of

morality. To be moral would indicate that which

pertains to the character, conduct, intention, and

social relations of persons. It has been further

broken down by a Missouri Federal Court decision

as follows

1. Pertaining or relating to the
conscious or moral sense or
to the general principles of
right conduct.

2. Cognizable or enforcible only
by the conscious or by the
principles of right conduct
as distinguished from positive
law.

3. Depending upon or resulting
from probability; raising a
belief or conviction in the
mind independent of strict
or logical proof.

3 7
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4. Involving or effecting the
moral sense; as in the phrase
"moral insanity".

Essentially, the distinction between moral

turpitude and immorality is not that significant.

Moral turpitude is defined as an act of baseness,

vileness or depravity in the private and social

duties which a man owes to his fellowmen, or to

society in general, contrary to the accepted and

customary rule of right and duty between man and

man. A California court has further defined moral

turpitude as."conduct contrary to justice, honesty,

modesty or good morals."
27

Consequently, one has

the same problem of defining morality as one has

in defining obscenity. What is obscene to one

may not be obscene to another; what is immoral to

one may not be immoral to another. The United

States Supreme Court has recently said, in judging

obscenity (which could well be related to morality),

the usage of local standards, rather than national

standards, is permissible in determining same.28

The most difficult term to logically interpret

and apply is incompetency. Obviously, incompetency

would refer to not being competent. Competency,
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answering all requirements, having sufficient

ability or authority, possessing the requisite

natural or legal qualifications, able, adequate,

suitable, sufficient, capable, and legally fit.

Competency, it has been held, differs from

"credibility."
29

A person may be credible,

23

but not necessarily competent. The primary

issue on the competency question in regarding

teacher termination is: are we talking about

competency in the classroom only, or competency as

to all duties and responsibilities of a public

schcol district employee.

It would appear to be reasonable that the com-

petency expectancy by a school board from its teaching

and staff personnel would include all P.spects of the

duties and responsibilities included within the con-

ditions of employment. It is a matter of common

knowledge that the public school teacher has additional

important duties, other than those arising out of the

classroom itself and, accordingly, would be expected

to fully perform those duties in a competent and

efficient manner.
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How about cooperation? Could cooperation or in-

cooperation be classified within the terminology of

competency? Cooperation has been defined as to act

jointly or concurrently toward a common end. Obviously,

cooperation would not be synonomous with competency.

The substance of any teacher dismissal matter

rests within the spectrum of "attitude," A teacher's

performance can dwindle. He can become extremely in-

subordinate and non-cooperative, and virtually exhibit

"incompetence" as to his teaching performance, even

though he may well have the ability to perform same,

solely based upon a poor attitude towards his per-

formance for the school system of which he is employed

and/or towards certain individuals within that par-

ticular school system. The attribute of "attitude,"

though, is an extremely abstract and vague term which

depends so much upon a subjective approach. Such may

exist only as a reason "why" a number of confrontations

occurred or inactions happened, but falls short,gen-

erally of substantiating a ground for termination.

Commissions of inquiry seek the reasons "why" and de-

liberate in depth for the initial causes of con-

troversy.
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Simply stated, most statutory provisions relating

to causes fall short in providing the school board a

basis of action. As a practical matter, circumstances

tend to dictate the need for termination, but classifi-

cation will often frustrate such 1W:ended objective.

A list of causes should be extensive and specific,

not only so the school board may more readily classify

certain actions of their personnel, but that the

teacher and/or staff member is well aware and put on

actual notice of the type of activity which is pro-

hibited within the public school system.

1,5 LOCAL SCHOOL BOARD HEARINGS

Section 6-122 provides in part as follows:

"Such teacher shall be afforded an
opportunity to appear before such
board and confront his or her
accusers, having the right to cross-
examine and offer any evidence to
refi:te the statemerts and a re-
consideration of the action there-
tofore made by the board."

Pursuant to the foregoing provision, the teacher

obviously enjoys-the right to a "reconsideration" of

the board's initial action of non-renewal. Such

should not be considered an appellate level of pro-

ceeding, which is specifically provided by latter

provisions of Section 6-122.30
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Said local hearing has been determined to be a

pre-requisite to further appellate hearings.
31

The

hearing requirement is mandatory in nature;

but could the teacher waive such hearing

and proceed immediately to the Professional

Practices Commission? One facet of the legi-lation

would be to provide the board with one "last look" at

the situation before permitting the teacher additional

remedies. As a practical matter, though, the initial

decision of the school board is always sustained at

the reconsideration session.

As indicated earlier,
32

the local hearing also

acts to assure that the teacher is fully aware why he

has been terminated. It would stand to reason

that, if the teacher did not desire a recon-

sideration, knew fully the reasons for termination and

was satisfied that the board would sustain itself, he

could legally waive his right (or "opportunity," using

the statutory language) to the local hearing and pro-

ceed onward.
33

It would be ludicrous to attempt to

appoint a substitute hearing authority, since the

teacher would subsequently avail himself of such on

an appellate level, both the Commission and State

Board hearings being "de novo" in nature.34
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Certainly, any participating board member could

disqualify himself from sitting at the reconsideration

hearing because of any possible conflict of interest,

prejudice, or requirement that he himself participate

as a witness. It has long been my contention that the

school administration constitutes the "accuser" in a

teacher termination matter and not the board, although

the judiciary has disagreed.
35

Initially, the board.

has acted upon the administration's recommendation-

without a direct conference or confrontation with the

teacher. The statutory required hearing exists as an

opportunity for the teacher to confront the board and

vice versa which, hopefully, will result in a resolve-

ment of differences.

There further exists the tendency on the part of

the board to sustain the action of its administration"

thus, a reversal upon reconsideration is rare.

But, if the evidence presented does not

support initial board action, the board

should act in the best interests of the district and

reinstate the teacher. The board is expected to act

as a quasi-judicial authority and it should approach

the hearing with an open mind.
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Considering the actual conduction of the local

board hearing, many problems exist. Local school

boards are not subject to the Oklahoma Administrative

Procedures Act.
36

Further, local boards do not possess

subpoena power.37 Accordingly, difficulty will be had

in complying fully with Section 6-122 in all respects.

Because the hearing is actually a "reconsideration"

of an earlier determination, the hearing should commence

with the administration stating the relevant facts

surrounding its recommendation. 38
At this point, the

teacher or his attorney can cross-examine the admini-

stration on those points brought out on direct

examination.
39

The local hearing constitutes an

evidentiary hearing, and care should be taken not to

permit an inordinate amount of hearsay.
40

Evidence

should be restricted to direct testimony concerning

information the witness personally knows of his own

knowledge, observance and experience. If the Princi-

pal conducted the evaluation, then he should so testify,

not the Superintendent. If the Superintendent held

a faculty meeting at which the teacher failed to

attend, the Superintendent should so testify and not

the Principal. Although the law requires the board to

assure that his or her accusers" be present and
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available for cross-examination, because of a lack

of subpoena power, the board cannot assure it. No

requirement exists that the teacher in question must

actually testify, although he has the specific.

statutory right to ofzfdr any evidence to refute the

(accuser's) statements.

It is recommended that hearings not be conducted

during regular monthly board meetings because a board

will find that the regular business of the board will

be circumvented, the very nature of the hearing

itself being of special significance. The board

meeting should be classified as a special board

meeting, being specifically set with all parties

properly notified.

It is important, regardless of whether or not a

teacher has legal counsel present at the hearing,

that the board have its legal counsel present to

assure that all due process requirements are fully

met. It would go without saying that if the teacher

was represented by counsel, it would be imperative

that the school board have its attorney present. If

possible, the school board attorney should be in-

structed to contact the teacher's attorney prior to

the hearing relative to stipulations arfd necessary
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discovery. OE particular importance would be infor-

mation that the teacher and the board might prefer

not be discussed at the open hearing; but as indicated

earlier, caution should be taken before a decision is

made to withhold any information relative to the

termination action.

It is important that only the evidence which is

relevant, both substantive and which occurred within

the applicable time period (normally evidence would

be limited to beginning July of the previous school

year up until such time as the board took its action

of termination), be admitted. Any evidence before or

after said time period would be irrelevant to the

termination decision. Further, evidence should be

limited to being classified within the charges or

causes as stated in the notice.
41

The local board

hearing is not a court of law and should be conducted

rather informally, but at the same time, sufficiently

formal to assure fairness and to assure all statutory

requirements are fully met.42

Local board hearings should exhibit "fundamental

fairness" and, ashes often been said, if the subject

of a hearing departs the hearing with a feeling that

he has been treated fairly, he will not necessarily
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proceed further. Conversely, if the hearing held reeks

of unfairness or constitutes a "railroad job," you can

be assured that the teacher will continue to pursue

his legal remedies until satisfaction has been obtained,

4 All teachers within a particular classification

should be treated uniformly with respect to their em-

ployment and their eventual termination. For example,

if a board feels the necessity to provide a hearing

for a non-tenured teacher, that board should provide a

hearing for all non-tenured teachers. The board

should be extremely cautious not to provide any common

law tenure rights to a teacher. In other words, if a

hearing is to be had, assure that it is defined as a

"courtesy" hearing, rather than a hearing pursuant to

any continuing contract law or school board rule and

regulation. The best method of handling a non-tenured

termination would be simply to give notice and indicate

that a conference with th:- chief administrator would be

available, if the teacher so desired same, on a strictly

informal basis.

The board should assure that the tenured teacher

is clearly advised of all his rights pursuant to

Section 6-122, remembering that there may be no material

17.
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deviation from the procedural requirement established

by said statute.
43

Time is normally of the essence with respect to

teacher dismissal matters in considering that a

teacher's notification date falls no later than April 10.

Often, by the time a teacher has exhausted his admini-

strative remedies, the subsequent school year has begun

and, as is sometimes the case, has already been completed.

That indicates a drastic need for a condensing of

appellate procedures with respect to teacher termina-

tion matters. Such condensation would benefit both

the teacher and the board of education. The board,

assuming its action of termination to be proper, must

proceed to replace the teacher so terminated. The

teacher must proceed to attain other employment, but

at the same time is seeking reinstatement and possibly

could be eventually obligated to two different

teaching contracts. The board, as well, could

eventually be obligated to two teaching contracts.

Arbitration could well be the answer as a more

effectual procedure, rather than usage of the local

board hearing. It would appear possible that both the

teacher concerned and the board could enter into an
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arbitration agreement which would more efficiently

and effectively resolve the termination matter.

1.6 ADMINISTRATIVE APPEALS

The third paragraph of Section 6-122 provides as

follows:

"Before final decision of the matter,

the teacher shall be allowed to appeal

the action of the board to the Pro-

fessional Practices Commission. Such

commission shall allow the teacher

to be heard and after reviewing the

facts shall report its recommendation

to the State Board of Education. Upon

the receipt of the recommendation of

the Professional Practices Commission,

the State Board of Education, if

requested by the teacher, shall fix

a date, hour and place for hearing of

the matter within ten (10) days and

notify the teacher of such time and

place. At such hearing, both the

teacher and the local board of educa-

tion shall be advised of the action

of the Professional Practices Com-

mission and shall be allowed to be

heard. Such hearing may be held in

executive session if agreed on by all

parties concerned."
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The Professional Practices Commission is a duly

constituted state agency created and appointed pursuant

to the Oklahoma School Code.
44

Its make-up includes

three administrators and nine classroom teachers, each

appointed by the State Board of Education. The

Commission, as constituted, initially has two functions:

(1) to conduct hearings with respect to com-

plaints filed against members of the teaching

profession;

(2) to conduct a hearing pursuant to Oklahoma's

tenure law.

As to the provision above cited, there are certain

interpretations that can be relied upon:

1. Both hearings are "de novo" in nature;
45

2. Both Agencies are subject to the Oklahoma

Administrative Procedures Act;
46

3. Only the teacher, and not the Board, is

.permitted appeal rights;

4. There are no time restrictions for filing

either appeal;

5. Both hearings may be conducted in executive

session. The agreement of all parties is

required for the State Board hearing, but

the PPC may so act at its discretion;
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6. The State Board hearing must be "set" within

ten days of the receipt of the teacher's re-

quest, but the actual hearing must occur only

within a reasonable time;

7. As to the PPC hearing, there exists no re-

. quirement for receipt of the teacher's re-

quest, nor setting the hearing, nor holding

the hearing;

8. As a practical matter, the PPC notifies all

parties of its decision prior to the State

Board hearing.

Whether or not the legislature intended that two

"full-blown" hearings occur, Section 6-122 does, in

fact, permit two "de novo" hearings. Interestingly

enough, the provision at issue only permits the

teacher to activate either or both appeals, but con-

stitutional principles would seem to say that the Board

could also appeal an adverse decision. As a practical

matter, once the PPC hearing has occurred, the Board

should remain inactive, since the teacher, to receive

the ultimate remedy of reinstatement, must proceed to

a State Board hearing. Only the State Board is autho-

rized to order reinstatement; the PPC is only authorized

to forward recommendations.
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The State Board may conduct a hearing in execu-

tive session if agreed upon by all parties. Pursuant

to an Attorney General opinion issued recently,4 7
the

PPC may also conduct their hearing in executive session

where the facts do not reveal that the Commission re-

ceives or expends public funds or administers public

properties. It is noted that the PPC is financed by

the members of the teaching profession of Oklahoma.
48

That same opinion
49

also held that the PPC has

no duty or responsibility to conduct hearings for

teachers who are dismissed (fired) pursuant to

Section 6-103.

The remaining issue about the PPC is its juris-

diction regarding questions of law and/or due process.

The intent of Section 6-122 is to litigate the issue

of cause. An administrative body would not normally

possess the expertise nor qualifications to render

questions of law and/or due process, since that would

be within the purview of the Courts. Once all due

process requirements are complied with, pursuant to

the Eirst paragraph of Section 6-122, it would be the

opinion of this author that both the PPC and the State

Board are limited to questions of cause. Section 6-122

provides as follows:
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"After review of the matter...the State Board

of Education shall issue its decision either

confirming the action of the local board of

education or issuing the finding that dismissal

of said teacher was without sufficient cause

and that said teacher was without fault in

the premises, which decision shall be final."

The decision, though, is not actually final, because

the State Board is also subject to the Oklahoma Admini-

strative Procedures act which provides an appeal to the

District Court of Oklahoma and to the Supreme Court of

the State of Oklahoma.

1,7 REMEDIES AND ALTERNATIVES

The latter portion of the final paragraph of

Section 6-122 provides as follows:

"A finding that a teacher was dis-

missed without sufficient cause

shall automatically extend for one

year the contract of the teacher

involved, during which period of

time the'board of education and

the teacher shall negotiate in an

effort to resolve their differences

prior to April 10 of the succeeding

year."
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Said provision provides for the reinstatement of

the teacher for a period of one year following the

original termination action if the board fails to

substantiate cause. Further, reinstatement is manda-

tory on the part of the State Board if they find a

case of insufficient cause.

Another problem is created, though, as to what

happens after the year of reinstatement has been com-

pleted. If the board and teacher have been unable to

"resolve their differences," notice to that effect must

be provided the teacher by the board prior to April 10;

but must the provisions of Section 6-122 be followed

again, or is notice all that is necessary. The answer

to this question is not known; it would appear that

legislative intent would not require the repetition of

the same procedures, since the year of reinstatement

is the result of proceedings already concluded. If

additional cause was determined during the year of re-

instatement, the provision of Section 6-122 might apply;

but, if merely notice of "failure to resolve differences"

is required, nothing further would be necessary.

As earlier indicated, once the State Board has

rendered a decision, the next path of appeal would be

to the Courts. 50
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It is a wise decision to avoid the various

appellate procedures in teacher termination matters.

The initiation and actuation of consultations and con-

ferences with the teacher in question should lend

itself to an amicable resolvement of the preDlem in

most cases.

One alternative to termination is the obvious re-

taining of the teacher for an additional year, with

the understanding of increased observation and con-

ferences, to more adequately determine board action

during the time of renewal or non-renewal at the

termination of the following year.

Another alternative is the resignation. Many

teacher termination matters have been readily solved

by obtaining the resignation of the teacher in question,

with a further agreement on the part of.the admini-

stration to recommend said teacher for employment

elsewhere.

An effort at resignation should always be attempted

in good faith. Often, the teacher, upon careful

analyzation, would himself prefer to depart on an

amicable basis in the expectation of obtaining employ-

ment elsewhere.
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Another alternative, once termination action

has been actuated, would be an agreement to arbitrate

the matter before a neutral appointed authority,

all parties agreeing to abide by the findings of the

arbitration committee. In doing so, caution should

be taken to not effect a proceeding which would con-

flict with Section 6-122. Otherwise, if not so pro-

hibited, an arbitration proceeding would be beneficial

both to the school board and to the teacher.

School boards often automatically issue letters

of renewal to all its teachers during the early spring

term. They subsequently review the employment records

and may decide to issue termination letters to one or

more teachers prior to the required statutory date.

What happens here is that if the board action is

challenged, the board could be held and restricted to

evidence that occurred subsequent to the initial

letter of renewal and prior to the letter of non-

renewal, a period sometimes consisting of no more

than one month. Accordingly, if there does exist the

possibility of one or more teachers being terminated,

it is best that no letters be issued until such time

as a final anu complete determination is made,
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regardless of teachers asking the board for an earlier

'-adication of employment status.

The alternative to a letter of renewal being

sent, and a subsequent determination made as to non-

renewal, would be immediate dismissal of the teacher

in question. Evidence supporting such firing would

be limited to the time from the issuance of the letter

of renewal and prior to the time of the actual

immediate dismissal.

1,8 EVALUATIONS, CONFERENCES, MANUALS

The 1973 session of the Kansas Legislature pro-

vided for an evaluation program of teachers and other

school employees.
51

Pertinent provisions of the Act

are provided as follows:

"Section 1. It is hereby declared that the
legislative intent of this Act is to pro-
vide for a systematic method of improvement
of school personnel in their jobs and to
imrpove the educations system of this
State....

Section 3. Prior to January 15, 1974, every
board shall adopt a written policy of
personnel evaluation procedure in accordance
with this Act and file the same with the
State Board Every policy so adopted
shall:
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(a) Be prescribed in writing at the time
of original adoption and at, all times
thereafter when amendments thereto
are adopted. The original policy and
all amendments thereto shall be
promptly filed with the State Board.

(b) Include evaluation procedures
applicable to all employees.

(c) Provide that all evaluations are to
be made in writing and that evalua-
tion documents and responses thereto
are to be maintained and a personnel
file for each employee for a period
of not less than three years from the
date each evaluation is made.

(d) Provide that commencing not later
than the 1974-1975 school year,
every employee in the first two
consecutive years of his employment
shall be evaluated at least two
times per year and that every
employee during the third and
fourth years of his employment
shall be evaluated at least one
time each year and that after the
fourth year of his employment every
employee shall be evaluated at
least once in every three years...."

The Act proceeds to emphasize the consideration

of personal qualities and attributes in such evalua-

tions, community attitudes, self evaluations, and

specifically provides an opportunity for the employee,

after being confronted with the evaluation, to respond

to same. Such an evaluation program appears to be a

necessity today to more effectively substantiate a
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subsequent teacher termination. One mistake often

. made by many administrators is that a notation is

made as to a mistake or problem .iat the teacher in

question has committed or experience. Ac the admini-

strator fails to confront and confer with the teacher

and make an appropriate response notation in the

teacher's personnel file. It is simply not enough to

list a nutter of incidents and/or problems unless

affirmative action has been taken by the administrator

to correct the problem on a one-to-one basis with the

teacher in question.. At local hearings, pursuant to

a teacher's appeal from a Board's termination action,

the Boards are finding themselves being put "on trial"

and must be prepared not only to defend their termina-

tion action, but defend their method of consultation,

evaluation and general operation of their school

district business.

Any evaluation program must be effected in a

positive manner, the intent being to assist the teacher

in improving his method of instruction, classroom

manner and general attitude towards-the teaching pro-

fession, with respect to the students under his charge.

Further, teachers must be able to effectively deal with

parents and school district patrons. Personalities
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must be kept out of an evaluation program. This is

not to say, however, that a teacher's attitude of

non-cooperativeness, leaning towards a form of in-

subordination, would not substantiate grounds for

dismissal, after proper and extensive consultation

has been effected.

Personnel chosen as evaluators should be re-

quired to participate in some type of evaluation

workshop to assure their competence. A written

evaluation would be worthless if conducted and pre-

pared by one unqualified to so evaluate. A systematic

evaluation procedure is strongly recommended for every

school district, regardless of size.

Another effective method for substantiating a

program on which the Board can base its action of

termination is the conduction of faculty meetings

and/o conferences. Most school districts have

"teach.:r workshops" prior to the commencement of the

school year, but usually this is the last time many

school districts congregate their faculty in any type

of meeting. It is recommended that faculty meetings

and/or conferences with selected faculty members be

conducted on a regular basis, not only prior to the

commencement of the school year, but during the course
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of the school year itself. These meetings/conferences

should be duly recorded and a copy of same included

within each teacher's personnel file. Planning

sessions are also encouraged, with specific reference

to curriculum and student activities.

Every school district should promulgate and issue

a personnel policy manual to all school district em-

ployees. Such manual should be issued con-currently

with the teacher's employment contract and specifically

be incorporated by reference.

Every teacher, via this method, would have actual

notice of what is expected regarding his performance,

duties, privileges, and professional benefits, etc.

Such items as residency requirements, attendance at

professional meetings, attendance at faculty meetings

and conferences, working hours, sponsorship of extra

curricular activities, teaching loads, administrative

duties, supervisory duties, personal grooming re-

quirements, tenure/probationary period requirements,

fringe benefits, evaluation programs, chains of

command, and other pertinent items would be

included in said manual. The manual, as any other

set of policies promulgated by the board of education,

should be reviewed at least once each year and revised
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where necessary and appropriate. It would also be

helpful to assign a faculty committee to assist in

the drafting and eventual passage of policies. Many

items would be subject to negotiation, and rigUtfully

SO.

Teachers are entitled to due process. An

essential element of due process is notice, and the

promulgation and distribution of board policies to

school district employees would serve to provide fair

and actual notice to all those employees subject to

same. It is emphasized that a board cannot pass a

regulation in one instance and have it apply to a

party who has previously violated such policy prior

to its effective date of passage. Such is known as

"ex post facto" law, and is unconstitutional. Often,

in an effort to uphold a specific position, boards

will attempt to construe a particular policy to in-

clude an area not actually contemplated by said

policy. An affirmative point of action would be to

revise said policy for future action, rather than

attempting to apply same to a case clearly excluded

from its jurisdiction.
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1,9 CONCLUSION

Tom Shannon, attorney for the San Diego City

Schools and community colleges, and legal advisor of

the Association of California School Administrators,

has accurately provided six warnings to school boards

with respect to acting upon teacher terminations.

These are as follows: 52

1. Giving reasons to a non-tenured teacher
to ground his termination of employment
might, by itself, give rise to a con-
stitutional necessity for according him
a hearing on his termination.

2. A school district must scrupulously
avoid any appearance of attempting to
impose further sanctions on the teacher
proposed for employment termination,
including blacklisting him or threaten-
ing to blacklist him with other schools
or otherwise interfere with his freedom
to teach elsewhere in the future.

3. An implied promise of continued employ-
ment may give rise to an expectancy of
employment which creates a de facto or
common law tenure even in the absence
of a tenure statute.

4. A school board regulation or a state
statute regulation which is incon-
sistent with an unfettered right of
a school board to not renew a teacher's
contract of employment may form the
basis for requiring a hearing on the
termination.

5. If a primary or dominant reason for
not renewing a teacher's contract of
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employment is based on a real claim
which falls within the ambit of the
First Amendment free speech clause
of the United States Constitution,
a hearing is required by the due
process clause of the Fourteenth
Amendment.

6. If a hearing is to be held, consti-
tutional due process requires that
the hearing be a fair hearing, but
not necessarily the same kind of
hearing given a person accused of a
crime.

Teacher termination matters are far from on the

decrease. As experience will tell us, the over-

supply of teachers in relation to the number of

teaching positions available, with ingredients such

as changing moral standards, Changing curriculum, in-

creased patron activity, teacher unionization and

women's rights thrown in, serves to over-complicate

the issues.

Further, teachers are organized in the sense

that they will not hesitate to seek redress from the

Courts when they perceive they are being treated in a

high-handed or unreasonable way, regardless of whether

or not the present state of the law seems to permit

such treatment.
53

The time has come whereby a board can no longer

afford to terminate a teacher until such time as the
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board is convinced by competent legal advice that

they have a case that will meet the test, if challenged,

before administrative and legal bodies. Tenure laws

do not generally serve the purpose by which they were

created, but they are a fact of life. Once tenure has

been attained, the "rules of the game" drastically

change.

Boards and administrators should be aware of the

premise that they are not required, under any tenure

law, to retain an incompetent or otherwise inadequate

teacher under any circumstances. Pursuant to Okla-

homa law, each board and its administrators, if

challenged, should be prepared to defend its action

in Court or before an administrative tribunal. Such

preparation should begin long before any notice of

termination is issued.

1.10 TEACHER TERMINATION NOTICE FORMS

A. NOTICE OF NON-RENEWAL/NON-TENURED

B. NOTICE OF NON-RENEWAL/TENURED

C. NOTICE OF PROPOSED DISMISSAL/TENURED & NON-TENURED

6$
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A, NOTICE OF NON-REOEWAL OF A NON-TENURED TEACHER'S CONTRACT

TO;

Please be advised, that in accordance with Title

70 0.S. §6-102(E), you are hereby given notice this

day of , 19 , that

your contract with the

Board of Education of Independent ( ) Dependent ( )

School District No. terminates at the end of the

current school year and said contract will not be

renewed.

Any further information desired should be re-

quested through the Superintendent.

CLERK OF BOARD

Chairman of Board

*Mailed by registered or certified mail
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B, NOTICE OF NON-RDEVAL OF A TENURED TEACHER'S CONTRACT

TO:

Please be advised, that in accordance with 70

O.S. §6 -122, you are hereby given notice this

day of , 19 , that your contract

with the Board of Education of

Independent ( ) Dependent ( ) School District No.

terminates at the end of the current school year and

said contract will not be renewed.

Said action is being taken based upon the cause(s)

of:

(1) immorality
(2) willful neglect of duty

(3) cruelty
(4) incompetency

(5) teaching disloyalty to the-American Constitu-
tional system of government

(6) moral turpitude

in that you have

You have the further right to request a hearing be-

fore this Board and upon receipt of a written request

for such a hearing, same will be set and you notified

within twenty (20) days of the receipt of such request.

After a local hearing is had, you have the further right

''of appeal to the Professional practices Commission of the

State of Oklahoma and from the Commission's decision, to

the State Board of Education of Oklahoma.

Board clerk Board Chairman
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C. NOTICE OF PROPOSED DISMISSAL

DATE:

FROM: Independent Dependent School District No.
of Oklahoma board of Education

TO:

Effective this date, you arc hereby given notice of

your proposed dismissal as an employee of this School

District (and are immediately relieved of all duties until

such time as a hearing as to your proposed dismissal is

had).

Said action is being taken based upon the cause(s)
of:

(1) immorality
(2) willful neglect of duty
(3) cruelty
(4) incompetency
(5) teaching disloyalty to the American

Constitutional system of government
(6) moral turpitude

in that you have

Said action has been brought by

pursuant to the provisions of 70 O.S. §6-103. You are

advised that a hearing in this matter has been set before

this Board at o'clock in the noon on the

day of , 19 , to be held at

, at which time you

are entitled to be present and be represented by counsel.

You arc further advised that the decision of the Board

at such time will be final.

CLERK CHAIRFJOI
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STUDENT DUE PROCESS

The predominant interest
of a school is to educate
its students."

-- Judge Commiskeyi

2,1 INTRODUCTION

In a 1969 Georgia Federal decision, the Chief

Judge was quoted as follows:
2

"Among the things a student is supposed to
learn at school...is a sense of discipline.

Of course, rules cannot be made by author-

ities for the sake of making them, but they
should possess considerable leeway in promul-
gating regulations for the proper conduct of

students. Courts should uphold them where
there is any rational basis for the question

rule. All that is necessary is a reasonable
connection of the rule with the proper
operation of the schools. By accepting a
public education at public expense, pupils

at the elementary or high school level

subject themselves to considerable discretion

on the part of school authorities as to the

manner in which they deport themselves. Those

who run public schools should be the judges

in such matters, not the courts. The quicker

judges get out of the business of running
schools, the better...except in extreme
cases, the judgment of school officials

should be final in applying a regulation

to an individual case."

The Stevenson case was another in a long line of

hair cases and, as such, lent itself to the discussion

73
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of substantive law, to-wit: the propriety and reason-

ableness of school district rules and regulations. The

question of student due process, to-wit: exactly how

a student is treated procedurally, exists as an issue

totally apart from the testing of a rule or regulation.

As is true with the hair cases, there exists a great

deal of differentiation between the thinking of

various circuit courts in this country as to what

exactly is or is not required with respect to student

due process.

The distinction between substantive and procedural

due process is noteworthy. Requirements relating to

substantive due process involve the subject matter of

a regulation or procedure. Procedural due process, on

the other hand, relates to the means or methods involved

in implementing and enforcing a regulation. Thus, in a

school haircut case, substantive due process require-

ments would relate to the question of whether hair

length is properly a subject for regulation, while pro-

cedural due process requirements would relate to the

methods involved in enforcing the haircut rule -- the

procedures for notification of a violation, provision

for a hearing, etc.
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The important point to remember in dealing with

student procedural due process is that the very nature of

due process negates any concept of inflexible pro-

cedures universally applicable to every imaginable

situation." This, in effect, means that the procedural

due process rights to which all students are basically

entitled, are not fixed or subject to universal

applicability, but rather, are flexible and change

depending on the nature of the individual circumstances.

The Supreme Court of the United States in Tinker
3

has made it entirely clear that students enjoy the

same general constitutional rights, both substantive

and procedural, as do other citizens. The problem,

always, is determining exactly what is and what is not

a constitutional right.

Oklahoma has not as yet seen much student due

process litigation; but, this is not to say that such

increased litigation will not come to pass. Litiga-

tion in this area is on the increase across the

country, and Oklahoma school districts should be pre-

pared for the inevitable.
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2.2 THE BASIC ELEMENTS OF "SDP"

In Ferrell V. Joel,
4

the court described the

application of due process as follows:

"Due process...varies according to specific
factual context. We believe that in...school
discipline cases, the nature of the sanction
affects the validity of the procedure used
in imposing it...expulsion would be at one
extreme. Near the end of the other might
be a penalty for staying after school for
one hour...; in such an instance, written
notice and cross-examination of adverse
witnesses would require inappropriate time
and effort."

A recent 1971 California decision stated:5

".. it becomes evident that in the case
of public school student suspensions, a
full due process hearing as elaborated
and demanded by petitioners is not con-
stitutionally mandate."

The principle has long been established that a

board of education may suspend or expel any pupil who

disobeys a reasonable rule of the board.6 As to the

procedural question, court decisions have not been

entirely consistent, but most have basically held that

procedural due process requires that in any proceeding

the following elements must be present:
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1. The student must have prior knowledge
of the conduct which is required of
or prohibited to him;

2. He must be aware of the specific
matters giving rise to any proposed
penalties or discipline;

3. He must have had some opportunity to
express or convey to the decision
making authority his views or
rebuttals regarding the incident;

4. The decision making authority must
base its decision on the incidents
or matters about which the student
has been apprised as indicated above.

How stringent and detail the procedures must be

in a given situation depends upon the factual situa-

tion involved, the seriousness of the penalties, the

age of student and the relationship of the conduct to

First Amendment rights.

In meeting the four elements, tho prior knowledge

of the student may be obtained either through a formal

notice or general knowledge which has come to the

student. By the same token, specific matters giving

rise to any proposed penalties or discipline may be

formally announced to the student or the situation

may be such that the matters are obvious to him with-

out any action by school authorities. Similarly, the

7!
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student's opportunity to present his side of the matter

may be more or less formal.

The question is whether the four elements are, in

fact, present, rather than whether a specified or .

regimented procedure has been followed.

Additional questions which exist are:

1. Whether a due process hearing must be

conducted prior to the actual act of

suspension;

2. How many days of suspension does it take

to require a due process hearing;

3. May an emergency suspension be activated to

completely alleviate the problem prior to

further complications.

It is the concern of everyone that a student not

be forced to miss a day of school, unless it is actually

necessary either to assure order and compliance within

the operation of the school system, and/or to effect a

punishment.

Heretofore, proceedings by a school board to

suspend or expel a student did not necessarily constitute

a judicial act. But, recent cases have indicated that

a record of suspension and/or expulsion constitutes a

lifetime stigma and, accordingly, a student facing

such process is entitled to the observance of procedural
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safeguards commensurate with the severity of such

discipline. Accordingly, we now see the advent of

the various elements of due process, to-wit: notice, a

hearing and an opportunity to confront accusers and for

a reconsideration by the actigg'authority. 7

2,3 RECENT CASES

In the Ferrell case,
8

the school administration

was confronted with a group sitdown of about 30 students.

A school policy, providing that any student participa-

ting in a walkout or similar activity would be given

an opportunity to return to class and upon failure to

do so would be sUspended,wAs read to the pupils. Most

returned to class; the plaintiff in the case did not.

After the sitdown ended, several class discussions and

an assembly regarding the matter were held, and ulti-

mately the board of education voted in closed session

to suspend the plaintiff student for 15 school days.

The suspension was later shortened to 10 days.

The plaintiff claimed that the manner in which

she was suspended deprived her of procedural due pro-

cess. She argued that she was entitled to written

notice of the charge against her and then a hearing,
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at which time she could confront and cross-examine any

adverse witnesses, as well as presenting a defense

concerning punishment.

The court assumed, for purposes of argument, that

procedural due process applied equally to non-severe

as well as to severe penalties. Using the extreme

example of a permanent expulsion as contrasted to a

one hour stay after school, the court noted that the

due process requirements compelled by the suspension

would be entirely inappropriate for the after school

punishment. The court also noted that the procedures

required would differ depending on the age of the

student involved.

In another case,
9

the plaintiff student was

denied admittance to school because his haircut did not

comply with the school hair cut rule. Among the legal

issues raised was the contention that the plaintiff

was entitled to a notice and a hearing on the matter,

and that a summary decision,to deny him admittance de-

prived him of procedural due process. The court re-

jected this argument and held that the requirements of

procedural due process were not offended by the ex-

clusion.
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"The minor plaintiff was admitted to
school and expelled or suspended; he
was refused admittance; his counselor
complains that this was a deprival of
due process, that he was entitled to
a notice and hearing. Persons who do
not qualify for admittance are not
entitled to the same type of notice
and hearing afforded to those who are
admitted and then suspended or ex-
pelled."

The court further noted, with some humor, that

where a violation of the challenged regulation was

evident to all on the plaintiff's face, there was no

necessity for a hearing on the issue whether plain-

tiff's head, face and neck hair complied with the

regulation. Accordingly, we can assume that the

issue of admittance is an entire and separate classifi-

cation from the situation of a suspension, the latter

having already been admitted to school. Admission re-

quirements and formalities might also be considered

herein as to the school procedures applicable for

admissions.

In a recent Michigan case,
10

the student had been

guilty of repeated truancies and certain other viola-

tions of school regulations. These violations had

occasioned letters, conferences, and discussions with

the student and his parents. Finally, as a result of
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a smoking incident, the plaintiff was suspended for

"incorrigible" conduct. Prior to the suspension, the

board met with the plaintiff and his mother and discussed

the matter. No teachers or other witnesses were present,

and there was no cross-examination or other similar

procedures. Following the meeting with the plaintiff

and his mother, the board of education reviewed the

plaintiff's record and took action to suspend him from

school. The student contended that the procedures

leading up to his suspension did not meet the require-

ments of procedural due process', and in p-rticular,

complained that he was not given prior notice and that

the procedure involved failed to provide a dialogue

between the student and the board regarding the charges.

Presumably, the plaintiff meant that more formal pro-

cedures involving presentation of evidence and cross-

examination of witnesses should have been had.

The court rejected the student's contention,

holding that there was nothing which could have been

supplied by the procedures demanded by the student,

which did not exist in the circumstances prevailing.

The court first noted that the requirements of procedural

due process are flexible and change to meet particular

circumstances.
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"...the standard for determining whether
or not one has been afforded procedural
due process is whether he has been
treated with fundamental fairness in
light of the total circumstances."

With respect to the student's claim that the

procedure utilized had failed to provide a "dialogue,"

the court closely analyzed the nature of procedural

due process in a school situation.

"What the plaintiff apparently en-
visions as required by administrative
due process is something similar to
an indictment, containing various
counts, concerning which he will be
tried by the Board of Education,
with cross-examination of witnesses
and the other attributes of a judicial
proceeding.

The plaintiff misconceives the law.
A...full dress judicial hearing,
with the right to cross-examine
witnesses, is not required for due
process...the hearing procedure re-
quired will vary depending upon the
circumstances of the particular case
...it may be more than an informal
interview with a teacher or other
official. It may require a committee,
formal or informal, to weigh con-
flicting claims. But, it is also
clear...that it need follow no
particular ritual and that the
hearing procedure is one of a non-
adversary nature."
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In an even more recent case in Massachusetts,
11

the student therein had a record of misbehavior cover-

ing several years, which included suspensions for

various offenses and numerous disruptions at the

school. The record showed that the school authorities

had provided special attention to the student and had

taken special effort to improve his school performance.

Finally, the student was suspended as a result of an

incident in which he allegedly blew his nose on a

small American flag with resulting commotion and dis-

ruption in the school system. In a meeting with his

parents and school officials, the student was advised

that he had the right to remain silent, the right to

counsel and the right to cross-examination and the

right to know the charges against him. The charges,

as stated, were:

..constant disruptions and disrespect
for manner and behavior...insolent, ae-
fiant, disrespectful, insubordinate and
persistent in his general misconduct
over an expended period of time."

At a closed hearing, evidence was presented re-

garding the plaintiff's record of past behavior, and

the school committee voted to expel the student from

school. The issue was whether there was any denial of
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procedural due process which would entitle the student

to a temporary injunction allowing him to remain in

school pending the outcome of the case. The court

held that the student was not entitled to the temporary

injunction and, in so holding, considered a number of

the facets of procedural due process. The student

claimed he had been denied a constitutional right be-

cause he had not been allowed to make a record of the

school commi_tee hearing. He further complained re-

garding the fact that the school committee took action

iri a closed session. The court found that there is

nothing in the Constitution which grants a right to

make a record of such a school committee hearing. The

court rejected the complaint regarding the closed

session, noting that the statute authorized closed

sessions.

The student further claimed that his expulsion

was not based upon any pre-existing rule or regulation

and was, therefore, invalid. The court rejected that

claim, finding that the school district did have

general rules against behavior which would result in

commotions and disruptions. The court stated as

follows:
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"Even if there were any foundation in
fact for the contention by the plain-
tiff that the...rules are astoundingly
vague...it should be kept in mind that
the Court of Appeals of this Circuit
has ruled...'we would not wish to see
school officials unable to take
appropriate action in facing a prob-
lem of discipline or distraction
simply because there was no pre-
existing rule on the books.'"

The student further alleged that the school

committee could not provide him a fair hearing because

he had called one of the members of the committee a

"fascist pig." The court rejected that argument,

stating that the record showed that the decision of the

committee was based solely upon the plaintiff's be-

havior record, and not on any comments he may have

made, and that one may not by his own voluntary com-

ments establish prejudice against himself and disqualify

the only body able to take action. Finally, the .

court held that the charges were in themselves ade-

quate to support the decision.

"The notice herein was completely ade-
quate. on the basis of plaintiff's
record of disciplinary incidents over
the past few years. The reference in
the statement of charges that his denial
of readmission was based on his con-
stant disruptions and disrespectful
manner and behavior as well as because
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of the fact that he had been insolent,
defiant, disrespectful, insubordinate
and persistent in his general miscon-
duct over an extended period of time
was adequate to put him on notice that
his expulsion was keyed to his entire
sorry career on the high school level
with his thirteen detention periods
and fourteen suspensions prior to the
suspension and expulsion involved
herein."

More recently, a Louisiana Federal Court's de-

cision was upheld by the Circuit Court.12 This case

involved a school regulation authorizing the sus-

pension or_expulsion of students for willfuldisobe-

dience, such as treating a teacher with intentional

disrespect, use of profane or unchaste language, being

guilty of immoral or vicious practices, disturbing the

school or leaving the classroom or school without

permission. The court said the regulation was not

void because of vagueness because school codes need

not be drawn with the same precision as criminal

statutes.

The fact that the rule did not require a hearing

in every case prior to suspension did not invalidate

it, for while suspension for long periods must be

preceded by notice and hearing, short term suspensions
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need not be, and absent evidence that students are

being suspended for long periods of time without

notice and hearing, the court will not assume that

such is the case, but will assume that the statute is

being administered in a constitutional manner.

The court specifically ruled that the Superin-

tendent could conduct all suspension hearings, absent

a showing of prejudice; and, suspension of students

for engaging in a disruptive school demonstration was

not inappropriate, as students have no right to convene

on school grounds and disrupt school order and disci-

pline.

It is clear to see from the foregoing cases that

the judiciary is not prone to require the identical

procedural due process with respect to student suspen-

sions and/or expulsions as they do with respect to

teacher terminations and criminal prosecutions. It is

noteworthy to analyze the foregoing case studies as

being ones generally of severe student misbehavior,

rather than the so-called "borderline" cases. As was

indicated in the Pearce case, 13
the student concerned

had a lengthy record of misbehavior and also a record

number of prior suspensions and detentions. Often,
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the case will be where the school administration will

refrain from taking action as to a student until the

situation becomes unbearable and they feel at that

point they have no choice. The right to attend school

should not be deprived without just cause. Admini-

strations can act as to student disturbances and

violations, so long as minimal due process is provided

in a sense of fundamental fairness.

Procedural due process is required during imposition

of more serious penalties, such as suspension or ex-

pulsion. Day to day minor discipline generally does

not require the more formalized aspects of procedural

due process. In the situation where procedural due

process is required, the procedure is not patterned

after criminal requirements and is not inflexible;

the concept merely requires the elements of:

I. Prior knowledge of the conduct which is re-

quired or prohibited;

2. Prior information as to the specific matters

giving rise to any proposed penalty;

3. An opportunity to be heard regarding such

matters; and

4. A decision based solely on such matters.
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2.4 NOTICE AND HEARINGS GENERALLY

Many states legislate as to student suspension

and/or expulsions. It should be emphasized that there

is a distinction between a "suspension" and an

"expulsion." "Suspension" applies to a temporary

status and "expulsion" applies to a more permanent

status. Interestingly enough, in Oklahoma, statutorily

speakirg, there is no such thing as "expulsion."

Oklahoma's

Any pupil who is guilty of immorality
or violation of any of the regulations
of the public school may be suspended
by the principal teacher of such school,
which suspension shall not extend be-
yond the current school semester and
the succeeding semester; provided, the
pupil suspended shall have the right
to appeal.from the decision of such
principal'tpacher to the board of
education of the district, which shall,
upon a full investigation of the matter,
determine the guilt or innocence of the
pupil and its decision shall be final."

The foregoing piece of legislation creates many

problems and likely falls short in fully complying

with the student due process requirements as indicated

by the courts. The first question which exists is the

interpretation of the phrase "principal teacher of
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such school." If this means the actual principal,

this would exclude the superintendent, or any other

teacher, from taking any sort of action. It would

appear to be more of legislative intent that the stu-

dent may be suspended by the proper administrative

official charged with that particular responsibility

by the school board.

The statute obviously does not create any hearing

situation prior to the actual suspension. You will

note that the statute indicates "the pupil suspended

shall have the right to appeal," which infers. that the

pupil is first suspended, but then may appeal the de-.

cision of the administrator to the board of education.

Also, there are no time limits" included within the statute

and, as such, it rests on shaky grounds with respect to

recent decisions handed down.

For example, Black Students of North Ft. Myers

Jr-Sr Nigh School V. Williams,
15

a lower court de-

cision which required a hearing prior to suspension

from school for a ten day period, was affirmed by the

Circuit Court. The primary issue in the case was the

suspension period of ten days prior to an opportunity

for a hearing. The District Court specifically held

that due process required a hearing prior to a suspension

9 1
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for a substantial period of time, and stated that ten

days was such a period of time.

In Dixon V. Alabama State Board of Education,
16

stringent requirements were laid down by the United

States Court of Appeals as to the suspension of college

students. Obviously, it cannot be exnected that such

requirements would apply to the high school level, but

the Black Students case is a high school case and

specifically, states that ten days exists as a sub-

stantial period of time. The court considered the

nature of the alleged violation and noted that when

the punishment to be imposed is minimum, full compliance

with the Dixon requisites is not required.

The court alto exempted a situation where the

school is in the "throes of a violent upheaval" which

would warrant removal of a student from the premises

of the institution without a hearing. Such action to

restore order or to permit the institution to dis-

charge its educational purposes cannot be properly

classified as punishment. However, in temporary

suspension situations, the school officials must act

to offer the student concerned a meaningful hearing

at the earliest reasonable opportunity, unless, of
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course, no definite period of suspension or other

disciplinary action exceeding minimum punishment is

to be imposed.

Essentially, the controversy as to whether notice

and a hearing is required boils down to the question

of the action taken by the administration, to-wit, the'

period of suspension. Most court decisions have upheld

summary suspensions, those not requiring notice and a

hearing, for periods of no more than ten days. There

have been some decisions, though, that recognize a

maximum of five days: As one court put it, "a ten day

suspension without a prior hearing was permissible,

since an immediate hearing would probably disrupt a

school more than the original misconduct." The court

noted that such a suspension would produce only limited

injury, since no permanent entry was made in the

student's record and the parents were immediately

notified and invited to discuss the reasons for the

suspension.

However, another court in the same state found

that a ten day suspension, without notice and a hearing,

too severe a penalty. The court stated that the guilt

or innocence was not relevant. Students have a consti-

tutional right to a hearing before being suspended for

9 3
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any considerable time. In this case, the principal and

the school board met the night after a student walkout

and decided to suspend the students summarily for ten

days.

In California, state law forbids suspending a

student for more than one semester under any circum-

stances, and requires the principal to arrange a

meeting with the parents within three days of the

suspension. Accordingly, it is difficult to say with

full assureness how many days of suspension is per-

mitted in Oklahoma without complying with the require-

ments of procedural due process. Based upon case

analysis, it would appear to be logical to assume that

a maximum ten day period would normally be permissible.

It is recommended that (unless an emergency disruption

type of case is present) some sort of preliminary con-

ference be held for such a lengthy period of suspension,

and notice always be effected in the limited sense of

notifying the parents and the student in writing as

to the action taken or contemplated.

94



81

2.4-A PRELIMINARY HEARING REQUIREMENTS

It probably can be essentially stated that a

preliminary hearing is required before a student can

be temporarily suspended where no danger is involved.

Such an example might be alleged cheating by a

student.
17

The issue could well be the essence of such a

preliminary hearing. We have seen that such can be

extremely informal, but caution should be taken to

make a record of such and assure that the &tudent and

his parents are properly notified in writing of the

initial action and results from the preliminary hear-

ing. Conversely, a California District Court has held

that a preliminary hearing is unnecessary. The court

indicated as follows:
8

"Where school officials are charged
with a conduct of the educational
program, if the temporary suspension
of a high school student could not
be accomplished without first pre-
paring specifications of charges,
giving notice of hearing, and hold-
ing a hearing, or any combination
of these procedures, it will be
difficult to maintain the discipline

9 5
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and ordered conduct of the educa-
tional program and the moral
atmosphere required by good
educational standards."

The court stated that due process was not a fixed

and flexible procedure which must be accorded in every

situation, and tht it does in fact vary with the

circumstances involved. The court carefully noted

that what would constitute procedural due process be-

fore a student could be expelled as distinguished

from temporary suspension was not an issue before

that court.

2.4-B EMERGENCY HEARING REQUIREMENTS

A Florida Court held that a school regulatiori

which allowed a ten day suspension by the principal

without benefit of a hearing was proper on the basis

that the need to act quickly outweighed the student's

interest in a prior hearing. 19
Of course, this is

going back to what was indicated before, that an

emergency-type situation would employ substantially

different tactics as compared to a non-emergency-

type situation. One good rule that might be followed

is that if an emergency situation does exist, and the

9u
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student is temporarily suspended pursuant thereto, an

expedient followup should be made as to a final de-

termination with respect to the student's rights.

2.5 CONCLUSION

School boards should proceed and provide for

procedural due process in at least a limited fashion,

since the Oklahoma statutes do not cover the total

spectrum of what is required.

Any appeal to the board of education will be an

appeal of the administrato::'s initial determination,

and the board should take caution to assure that

fairness .s applied and that a hearing be provided.

2.6 FORMS

A. Notice of Emergency. Suspension.

B. Notice of Preliminary Hearing on a Proposed Suspension.

C. Notice of Administration Action pursuant to Informal
Conference.

D. Notice of Hearing on a Suspension.

9 1
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A. mr1,11 vF ir,n,IXOcY ;1111,)-pr.7014

TO: (Nam^ 0

SUBJECT:

Patents) DATE:

(::rodent's

Please be advisA, that in accordance with Title 70

Ullohcwa St,-Autes, S,cLior. 24-101, as amended, your child

has tken ntinFniled frog: school thin date, based upon an

emorlency situation in which the: cc:ministration was forced

t6 rumour yore child fr",11, thy school premises.

You are further advised that FaJ informal conference

this been sehrOulad for ,M, on.

the day of
, 1973.' in the

Ad,ilinistration Office, at which .time you and your child

are rectcnti,C to be piereut in an effort to resolve this

matter which corists or thFi,following:**

Any action taken by the administration which is

ndveise to you ray be apieL.led to the. Board of Education

at which tiro the child and/or vet' will be entitled to

reprantint:ation and such hearing will be sct upon

receipt Iron: you of a request for sane within five (5)

dnys of the li,tferemontioned conference.

Superintendent

(Cent-ern-1-e should he held within five (5) clays of
slinpet,sien

** (Expn.:v in concise terms the incident in question)

MAILED BY T.T.GTSTM*,IM Ok CERrIFIrD MAIL
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D. NOTICT OP PREI,IY T.:AR11:q (1% A PRWORBD SIMPENSI0A

TO (Parent's Nel,::) DATE:

SUBJU:T: (Student's Eame)

Please be advised that your child has Leen charged

with a violation of school Regulation ho. , to wit:*

, but no action has been taken

thus far.

You are advised that an informal conference has been d3

scl,Ualed for .M. on the day

of 1973** in the Ackinistration Office,

at whleh Lime you and year uhild are requested to be

present in an effort to resolve the matter.

Any action taken by the administration which is

adverse to you ray be appealed to the Board of Education

at which time the child and/or you may be represented by

legca counsel and such hearing will be set upon receipt

free you of a request for sa,-;.e within five (5) days of

the beforewnitioned conference.

Superintendent.

(Cite the regulation concerned)
(Conference should he held within five (5) days of
not ice)

nr.11,D AY EM=1.5TERED OR CERTIFIED MAIL.

9
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F. NOT f Cr OF i,DMIN I STRATTON AC`i' ION PURSUANT TO INFORMAL

Cyff1;1tEt::%:,

TO: (Name of Parents) DATE:

SUBJECT: (Student's Name)

Please be advised that pursuant to an informal

conference had this date as between the administration,

you and your child, who was previous]y charged with:

the following action is hereby recommended:*

1. No action
2. Suspension for days
3. Suspension for balance of this semester
4. Suspension for balance of this semester and

the succeeding semester
5. Other (describe)

*NOTE: Any suspension time already served will be
applied to this recommended action.

Further, you are advised that pursuant to Title 70

Oklahoma Statutes, Section 24-101 as amended, you are

entitled to a hearing before the Board of Education at

which time counsel may he present, if the foregoing action

is adverse to you. If you so desire .a hearing, please

advise this office in writing no later than five (5) days

from the date of this notice and you will be promptly

advised as to when the hearing will be held. If a hearing

is requested, the action, heretofore recommended, will be

suspended until a final determination is had.

Superintendent

MAILED BY REGISTERED OR CERTIFIED MATT.
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D. NOTICE OF NEARING ON A SUSPENSION

TO: (Name of Parents) DATE:

SUBJECT: (Student's Nape)

Please be advised, that Pursuant to your request as

received by the Administration Office, a hearing before

the Board of Education has been set for at

.M., the day of , 1973 in the

Board Conference Room, at which time evidence will be

heard and a final determination rendered as Lo the action

taken by the Administration of this school.

Your child is charged with violating school Regula-

tion No. , to-wit:

Those witnesses Who Will testify on behalf of the admini-

stration are:

You and/or your child may have legal counsel present

at said hearing. Any suspension action previously ordered

by the administration has, itself, been suspended, until

the Board hearing has been bad.

CHAIRMAN, BOARD OF EDUCATION

MAILED BY REGISTERED OR CERTIFIED MAIL
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COMMUNITY PROBLEMS

The object of government is the
welfare of the people. The material
progress and prosperity of a nation
are desirable chiefly so far as they
lead to the moral and material
welfare of all good citizens."

-- Theodore Roosevelt
1

3,1 INTRODUCTION

93

Perhaps the most important question facing

public education today is concerned with the kind of

structure we should have to control the policy de-

cisions and the implementation of policy in the

public schools. The term which is currently in

fashion is "goverance," usually describing both

policy-making and policy execution.2

The primary purpose of any school district is

providing free school education,3 a concept of

which is often forgotten, considering the multitude

of controversies which have been prevalent within

school districts in recent years.

There are six basic elements which comprise a

school district:

10o



94

1. Students

2. Faculty and staff

3. Administration

4. Governing board

5. Parents

6. The community

A school board is responsible for the supervision and

administration of the school diStrict.
4

In this

sense, the school board is responsible for "policy-

making" While the administration is responsible for

its execution.

3.2 THE BASIC RELATIONSHIP

School board members are elected public officials.5

They serve without pay, as interested citizens who

for whatever personal reasons may be involved, have

committed themselves to serving the patrons of the

school district.

School board members are not professional educa-

tors, nor are they administrators. They are, however,

the responsible parties with respect to assuring that

the public school system of their particular school
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district operates on an efficient and effective basis.

They are charged with numerous duties and responsibil-

ities, both statutory and inherent. One important

inherent duty and responsibility is effectively

serving the school district community in a manner

which will satisfy the electorate that the educational

purposes of the community are properly being served.

It is a matter of fact that in most small school

districts, activities revolve around two entities,

the church and the school district. The school pro-

vides the cultural aspect of most communities, as well

as athletic programs and related social functions.

Teachers and administrators are typically scrutinized

by the local patrons as to their behavior, both public

and private. ';Involvement" would appear to be the key

word as to the patrons of any particular school dis-

trict.

In Oklahoma, each school board member is elected.

at large" from the school district as a whole,6 so

obviously, each member is responsible to the entire

district and all patrons therein are in fact his

constituents. He represents them just as a city

councilman represents his particular ward or a state

representative represents his particular district.
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Accordingly, school board members are expected to and

should effectively communicate with the school dis-

trict patrons in a concerted effort to determine

their desires, their interest and their feelings

towards particular school district issues.

A typical saying occasionally heard from board

members is "you're damned if you do and you're damned

if you don't." Any political office (and a school

board membership is a political office) is subject

to criticism as well as praise. There are at least

two sides to every question, and there will always be

patrons with opposing views on every controversy.

As any good politician knows, it is imperative

that the representative hear all pertinent arguments

and make a determination based upon his best judgment

in the interest of the community as a whole. Such is

the responsibility of the elected official, or in

other words, the buck stops there."

One finds a variety of situations in school

districts across the state with respect to exactly

how the school district operates, and with regard

to the question of control. Recommendations as to

policy should effectively flow from all the various

elements involved in education.
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3.3 ANTICIPATING CONTROVERSY

The number one ingredient in dealing with con-

troversy is the capacity to predict where it might

arise and to take every step possible to prevent a

major uprising before it occurs. This means that the

school board must have the capability to get in touch

and Ltay in communication with key people in the

school community. Controversies need to be dealt

with early, quickly and at the people level rather

than the board level. When a large group of mad

people reaches the board room, a major part of the

battle has already been lost. Holocausts are pre-

vented. by keeping brush fires under control.

Since controversies of all kinds and of all

dimensions are inevitable in today's school environ-

ment, we need to make a few basic inquiries about

each one that comes along before we plunge too deeply

into it or before it preempts other important matters

awaiting board discussion and decision. The follow-

ing reflects a list of inquiries to consider.7

1. How much of a controversy is it, really?

2. Is this our controversy or can we share it
with or shift i.. to someone else, such as
another agency or another level of government?
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3. If it is our controversy, should we attempt
to deal with it now or later? If later,
how can we make it wait without harm re-
sulting?

4. Do the members on our board have sufficient
information about and familiarity with the
basic issues involved to react intelligently,
rather than emotionally or politically if
the controversy is dealt with at this point?

5. Is there already a board policy in the area
under discussion, and if not, what sort of
precedent would we be setting in dealing
with this controversy in the manner presented
by the group which appears to dominate at
this time?

6. Are all of the important interests affected
by the subject of the controversy represented,
and are they being heard?

7. Is this a matter on which the board needs
expert or outside assistance and advice--such
as professional consultants, other community
and governmental agencies or citizen groups?

8. Has the professional staff of the school
system had an opportunity to study the matter,
and if so, what advice does it have to give
to the board?

9. If the controversy is generated by a student
group, should the board attempt to deal
directly with the student group, or should it
insist that certain administrative channels
and procedures be followed before attempting
to resolve the issue at the board level?

10. Is a quick answer desirable or would it serve
the public interests better to delay any
definite decision (a) until more facts are at
hand; (b) until other interests have been
heard; (c) in the hope that the problem is
less acute than it is made to appear and
that it will eventually resolve itself with-
out the board committing itself to a particular
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course of action which may set an undesirable
precedent; (d) until tempers have cooled
sufficiently to deal with the matter more
objectively?

You will think of other questions that should be

asked. By approaching each controversy that comes your

way with this type of objective inquiry at the outset,

the chances are good that you will place the contro-

versy in proper perspective and deal with it appro-

priately.

3,4 THE NEWS MEDIA

A few words are appropriate about the news media

and its role in dealing with controversy. Public

education seems to be getting a larger and larger

share of news coverage with each passing board meet-

ing. This coverage is a significant part of the

communication explosion which has been the hallmark

of the last decade. In some respects, this increasing

public awareness of all that goes on in education is

beneficial, but the bitter comes with the sweet, and

often it is the bad news that gets the biggest play.

The reporters who cover local government are constantly

looking for controversies to add some spice to an

otherwise dull beat. Ill-advised and poorly timed

1 1 1
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comments by board and staff members often attract a

headline that never s'.iould have appeared in the media,

but most troublesome of all is the problem of per-

spective that plagues both the rapid reporting and

the immediate dissemination of news. The reading,

listening and viewing public is literally deluged

with news reports about schools, and the average

citizen is simply not able to put these reports into

proper context or to assimilate them in a way that

prevents distortion of the overall picture of public

education as it really is. The problem is not an

easy one to handle from our standpoint or from the

standpoint of the news media people, but we do need

to work at it much harder.

3.5 THE DANGERS OF MISPLACED CONTROL

It is dangerous for any board member to attempt

to assume the role of an administrator and run the

school. It is just as dangerous for the board to

permit the school administrators to absolutely con-

trol the school in such a fashion as to not only

carry out policy, but make it as well. The preferred

situation would be asense of 'cooperation and communi-

cation among all elements. Board members should be

1.12
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- prepared to defend their administration at all times,

but at the same time proceed to effectuate corrective

measures when and where necessary. The administration

must be prepared to support the decisions of the board

at all times, but be prepared to make recommendations

and suggestions as to future corrective measures.

The most effective tool of any school district is

experience. Experience is an excellent teacher. The

board and administration who learns from its experiences

will achieve improved education in its district.

Most of the policy problems which school board

members face can be reduced to rather simple alterna-

tives. These alternatives may not be easy from a

political standpoint, but a skilled administrator

can develop the alternative choices available to the

board, and can at least predict what the possible

consequences of each alternative may be. But, school

boards more commonly ask for recommendations rather

than alternatives, and the superintendent's thought

processes in arriving at the specific alternative

which he recommends is not always available to the

board, simply because the board has not asked for the

alternatives.
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If boards are to be really effective in the policy-

making process, they must be involved from the time the

problem is first identified, through the identification

of alternatives, through the marshalling of evidence

on the relative merits of each of the alternatives,

through the recommendation to the eventual decision.

It may be true, as some allege, that some board

members do dabble excessively in administration. But

to describe the fact is not to isolate the cause. It

is quite likely that board members become involved in

administrative detail for one of two reasons:

1. The superintendent actively or otherwise en-

courages the making of such infinite decisions

because he wants to keep boards out of the

policy-making area, or

2. The superintendent simply does not know how

to help boards through the various stages of

the decision-making process, particularly in

this intangible area where leadership is de-

manded and where there is no express blue-

print provided by past experience.

There is not much in the typical textbook on

school administration which helps prepare superinten-

dents for the type of decision-making which is demanded
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today. There is a considerable body of evidence

which suggests that an increasing number of citizens

regard the school board to be nothing more than a

rubber stamp for the recommendations of the superin-

tendent. If school boards lose the confidence of the

public that they are really in charge of the develop-

ment of policy, then we are only one step from

eliminating the school board as an institution.

In a democratic society, power flows to that

combination of forces which attempt to exercise power.

This is true because ofthe great degree of apathy

which the public shows toward the exercise of power

when the understanding of issues to be resolved comes

into conflict with the television schedule, with their

personal recreation programs, or with other demands

upon their time which are more interesting and less

taxing intellectually.

Then, too, the confidence which the public has

in the power of its social institutions to meet public

needs has been severely shaken. Numerous books and
ti

articles have been written about this loss of con-

fidence in the traditional pillars of our social

institutions--the church, the school, and the family.8
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3.6 THE HANDLING OF LAWSUITS AND PERSONAL LIABILITY

A board often acts hastily in an emotional con-

troversy and finds itself backed into a corner. One

possible situation would be where the law as it exists

goes contrary to the board's decision. A board may

be hesitant to recognize the legal implications of a

particular factual situation and prefer to allow the

court to reverse its action. Such is clearly not

the solution.

A board should not permit itself to hastily act,

upon any emotional crisis without first a thorough

investigation and fact finding study being effectuated

and an intelligent decision being determined. Even

then, a board might be wrong, but its decision will

he based upon substance and not regarded by a court of

law as arbitrary and capricious.

All tax payers prefer to see their tax money

being put to good use. Similarly, school district

patrons like to see their school board in action, and

taking appropriate steps in a firm and efficient

manner to solve any school district problem or contro-

versy. For some reason, school boards sometime take

the attitude that they prefer not to have the input of

1
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their patrons. Such is a critical mistake, as a public

office is not an isolated ivory tower, but rather, is

representative of those whom it serves.

If a lawsuit is imminent, the board must react

in a positive manner and make thieir views fully known

to the community at large. A lawsuit should not

serve as a "tool" by which the district will be de-

stroyed. After all, when the board is sued, the school

district is the actual real party in interest, not the

board members.

The law is in a stage of development concerning

the personal liability of board members. Civil rights

actions are filed against boards for equitable relief

where the litigants are seeking certain redress.

Generally, though, board members may be held individu-

ally liable in some cases.9

Justice Douglas, who wrote the Monroe opinion,

maintained that there are no exceptions to the Act

imposing legal or equitable liability on every person

who, under color of law, subjects another to depriva-

tion of rights secured by the Constitution or laws.10

But, the Supreme Court has held that judges have a

common law immunity,
11

and in 1951, the Court held

that the Civil Rights Act did not abrogate the qualified
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immunity of legislators.
12

Lower courts have struggled

with the extent to which other public officils have

immunity from suit under the Civil Rights Act. As

noted in a recent opinion, the privilege or immunity

must be limited, otherwise the Act of 1871 has no

meaning.
13

The argument from limited immunity is

urged for public policy considerations:

"If personal liability could be found for
decisions made on behalf of the public,
this would tend to discourage citizens
from entering public life. More impor-
tantly, personal liability could adversely
affect the quality of public decision-
making itself. Under the spectre of such
liability, officials would be encouraged
to choose only those paths providing
maximum protection with the public
interen becoming a secondary considera-
tion."

Under what circumstances, if any, should board of

education members be held personally liable? There is

apparently some authority for the idea that they must

have acted in a non-official capacity,
15

but this

construction would seem to ignore the position of the

U. S. Supreme Court in its discussion of the meaning

of "under color of in the Monroe case. Other cases

refer to "good faith"
16

or "exercise of discretion"17

which in effect requires a case by case analysis of

the conditions which may lead to a determination
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that a board member has acted in bad faith or abused

his discretion.

Another question which remains largely in doubt

is that of indemnification of board members found

liable. The ultimate issue is perhaps the policy

question of use of tax funds to pay insurance premiums

to protect individual members from liability for

actions the Congress seems to have intended they bear

themselves as a deterrent to violations.

VanAlstyne probably speaks eloquently for

college and public school board members, administra-

tors, and teachers whose activities almost daily

depend upon a clear understanding of both substantive

and procedural requirements of the law, when he says:

..a constitutional description of pro-
cedural due process in which the require-
ment for each item of procedural regularity
critically depends upon a piecemeal review
of a vast assortment of adjudicative facts
actually established in each individual
case fundamentally detracts from the common
need to know what the Constitution re-
quires and from the common desire that
the Constitution speak with greater
majesty."18

If the imposition of compensatory or punitive

damages upon individuals who serve as members of

boards of education has the effect of insuring that
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they act within the scope of their authority accord-

ing to controlling state and federal law, society

need not fear that able citizens will decline to

serve nor that their decisions will be over - cautious.

If liability is imposed on board members as a result

of their considered judgment in areas where the law

is in doubt, society should share the cost of refining

the law through some form of indemnity. The Civil

Rights Act has been and should continue to be a means

of redress available to those whose rights have been

deprived by any person acting "under color of any

statute, ordinance, regulation, custom, or usage, of

any State or Territory..."

3.7 OKLAHOMA'S OPEN MEETING LAW

Open meeting laws are continually criticized by

public officials, but such laws are necessary to

assure that those whom the official serves are kept

aware of the official's action with respect to all

matters of concern.

Oklahoma's law provides'as follows:19

"All meetings of the governing bodies of
all municipalities located within the
State of Oklahoma, boards of county
commissioners of the counties in the
State of Oklahoma, boards of public
and higher education in the State of
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Oklahoma and all other boards, bureaus,
commissions, agencies, trusteeships or
authorities in the State of Oklahoma
supported in whole or in part by public
funds or entrusted with the expending of
public funds, or administering public
properties, must be public meetings,
and in all such meetings the vote of
each member must be publicly cast and
recorded.

Executive sessions will be permitted
only for the purpose of discussing the
employment, hiring, appointment, pro-
motion, demotion, disciplining or
resignation of any public officer or
employee; provid8d, however, that any
vote or action thereon must be taken
in public meeting with the vote of
each member publicly cast and recorded.,

Any action taken in violation of the
above provisions shall be invalid.

Any member of the Legislature appoihted
as a member of a committee of either
branch of the Legislature or joint
committee thereof or a committee of
the State Legislative Council shall
be permitted to attend any executive
session of any state agency, board
or commission authorized by this act
whenever the jurisdiction of such
committee includes the actions of
the public body involved."

In 1972, the Attorney General answered in depth

many questions concerning the open meeting law, and

as such, held as follows:
20
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"Subordinate agencies created by a
governing board or agency supported
in whole or in part by public funds
are subject to the provisions of the
open meeting law.

When private non-profit corporations
created for the purpose of leasing
public lands or property for public
use are supported in whole or in
part by public funds or are entrusted
with the expending of public funds,
then such entities are subject to the
open meeting law.

Local boards supported by federal
funds wh L.11 receive in kind services
at the expense of local taxpayers is
public money and such boards are
covered by the open meeting law.

Whether or not an actual vote is
taken when a quorum of a board autho-
rized to transact public business is
meeting, has no effect on that board
being covered by the open meeting law.

The charter of the City of Tulsa as
it deals specifically with executive
sessions, is not in conflict with
the provisions of the open meeting
law of the State of Oklahoma.

Copies of minutes to legal newspapers
are to be provided in accordance with
25 O.S. 1971, §115. The matter of
cost of reproduction of those minutes
is left to individual agreement be-
tween the parties in that no mandatory
direction or indication is given by
the Oklahoma Legislature."

This law is a sensitive one, and subsequent

attempts at amendment have proved fruitless. School
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boards must be cognizant of this law and follow its

dictates accordingly.

3,8 CONCLUSION

Without question, a school board must become more

effectively involved in policy-making. To'accomplish

this will place even greater demands upon both school

board members and superintendents. It is much more

difficult to identify ways in which to improve the

(7Aall'_y of the communication skills program than it

is to decide whether to use fescue or blue grass on

the f)otball field.
21

The future of school boards and their relation-

ship with their communities depends greatly. upon

effective communication to assure the best opportunity

for creating a school system which will be-responsive

to the needs of the community. The governance of the

schools must be directly responsible to the electorate,

and procedures utilized should conform to this concept.

Administiators must also respond and actively

join with the boards in preserving the American public

school, the bulwark of our democratic form of govern-

22
ment.
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CHAPTER 4

PROMULGATING 'EFFECTIVE RULES

A N D REGULATIONS

126



117

PROMULGATING EFFECTIVE RULES AND REGULATIONS

"No rule is so general which
admits not some exception."

-- Robert Burton

4.1 INTRODUCTION

In discharging the duties imposed upon it by

statute, the school district board of education has

the power to make rules and regulations pertaining

2
to its faculty and pupils. Such rules, being

locally promulgated, are administrative provisions

and the right to enact them for the purposes of

existence is inherent in every school district.

They are analogous to by-laws and ordinances, and

are tested by the same general principles. It must

be recognized, though, that no system of rules can

provide for every emergency or meet every require-

ment.

The power to make rules is also conferred by

statute and only such powers can be exercised by a

board in the establishment of rules as are clearly

comprehended within the words of the grant or as are
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derived therefrom by necessary implication, with re-

gard always being had for the object to be attained.

4.2 OKLAHOMA LAW

In Oklahoma, the power to make rules and regula-

tions is specifically authorized by statute. Sec-

tion 5-117 provides in part as follows:
3

"The board of education of each school
district shall have power...to make
rules and regulations, not inconsistent
with the law or rules and regulations
of the State Board of Education,
governing the board and the school
system of the district..."

This statutory power cannot be underestimated,

and each board should carefully analyze its needs in

order to promulgate the necessary rules and regula-

tions.

Included within the school laws of Oklahoma,

and the rules and regulations of the State Department

of Education, are many requirements as to the subject

matter to be covered by local rules and regulations.

A school board should examine closely these require-

ments, and assure that the required provisions are

dictated locally.
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Section 5-117 itself provides an excellent out-

line as to those specific items by which the local

school district is responsible.

An added measure of significance would be to

cite the applicab1,1 authority with each promulgated

rule and/or regulation. It should also be noted that

"rule" and "regulation" are synonomous terms.

4.3 THE CONSTITUTIONAL REQUIREMENTS

The drafting of an effective and reasonable rule

or regulation is a difficult task. A rule or regula-

tion must be sufficiently specific to give proper

notice and define the purpose on which it is based,

yet general enough to adequately cover all possible

extengencies that may subsequently occur. Further,

a rule or regulation must be necessary, or in other

words, there must be a valid reason to substantiate

its passage. Often, a rule or regulation may "cause

more trouble than its worth." This is not to say

that such rule or regulation should not have been

originally promulgated, but it is to say that boards

should take care and be further concerned in the

passing of only those rules or regulations that are

necessary to maintain and operate a competent public
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school system of such character as the board shall

deem best suited to the needs of the school district

involved.

Also, a rule or regulation must be legally

sound. It must be drafted and designed to meet an

eventual judicial test as to its constitutionality.

Generally, courts will not interfere with the exer-

cise of discretion by a school board in matters con-

fided by law to their judgment, unless there is a

clear abuse of discretion or a violation of law.4

Courts are usually disinclined to interfere with

regulations adopted by school boards and they will

not consider whether the regulations are wise or

expedient, but merely whether they are a reasonable

exercise of the power and discretion of the board. 5

The reasonableness of rules or regulations is always

a question of law for the courts.

Acting reasonably within the powers so conferred,

it is in the province of the board to determine what

things are detrimental to the successful management, .

good order and discipline of the schools and what

rules or regulations are required to preclude such

conditions. The presUmption is always in favor of
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the reasonableness and propriety of a rule or regu-

lation duly made and the one attacking it has the

burden of persuasion to prove otherwise.
6

In the Burkett case, the court said:

"If the opinion of court or jury is to
be substituted for the judgment and
discretion of the board at the will of
a disaffected pupil, the government of
our schools will be seriously impaired
and the position of school boards in
dealing with such cases will be most
precarious. Courts therefore will not
consider whether such rules and regu-
lations are wise or expedient. Nor
will they interfere with the exercise
of the sound discretion of school
trustees in matters confided by law
to their discretion."

This important power to act by discretion, and

within a reasonable exercise of the power to act, is

extremely valid in the sense of permitting school

boards to effectively legislate and determine within

the confines of the school system. It has been noted

that often a rule or regulation will not necessarily

be constitutionally sound; but the court will not

delve into the regulation itself, and will dismiss

the challenge on the basis of the boards power to

rule and regulate within the confines of law. While

federal courts do not necessarily desire to intervene

their judgments in lieu of those as adjudged by school
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board members, boards should not assume this attitude

to be one of continued enjoyment, and should continu-

ally strive to assure that their rules and regulations

are:

1. sound,

2. necessary,

3. contain a valid legislative purpose,

4. provide proper notice, and

5. generally, can meet the judicial test if

applicable.

4.4 UPDATING BY COMMITTEE

As is often the case with laws, ordinances and

the like, many such provisions are originally promul-

gated and, as such, remain on the "books" for a

number of years, eventually losing their effectiveness

and/or their applicability. As a beginning point,

each board of education should appoint a rule and

regulation review committee which could be composed

of selected board members, administrators, community

patrons, faculty and students. This committee's job

wo:Ild be to review all the current rules and regula-

tions of the board of education. In doing so, all

antiquated rules and/or regulations should be presented
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to and repealed by the board of education in official

session. A consideration of organization should also

be tendered with respect to the sequence of the promul-

gated rules and regulations. The committee should then

recommend to the board of education those areas which

are not covered, and work should follow with respect

to the drafting and adoption of such provisions.

The school board attorney should assist such

committee primarily by:

1. Reviewing the Oklahoma Statutes with respect

to those provisions which require the board

of education to have on record rules and

regulations and also to those provisions

which recommend or leave to the discretion

of the board to so pass an applicable pro-

vision;

2. To apply the "finishing touches" to the

promulgated rules and regulations to more

adequately assure effectiveness in a legal

connotation.

The drafting of an effective and clear provision

is a difficult task as many a legislator will tell

you. Each rule and regulation should be drafted with
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the thought that it may someday be tested in court.

The review of all state department rules and regula-

tions is also necessary to assure their proper cover-

age within the school board's set of rules and

regulations.

The most important follow-up aspect of effective

rules and regulations within any school district is

an effective update program. An annual review and

update should be effected by each school district to

assure that all promulgated rules and regulations are

kept current and are applicable to the situation

currently at hand. The previously mentioned review

committee should be constituted as a standing committee

and called into action on an annual basis.

4.5 CONCLUSION

It is important to remember that a state law,

rule or regulation, governing the conduct of faculty,

staff and students, must be sufficiently definitive to

provide notice to reasonable people that they must

conform their conduct to its requirements. Such rule

or regulation should not be so vague that persons of

competent intelligence must guess at its meaning;
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however, the requirement for reasonable certainty

does not preclude the use of ordinary terms which

find adequate interpretation in common usage and

understanding.
7

Caution should be taken with respect to a recent

Texas case,
8

which held as follows:

"A school district rule which provided
that the school principal could make
such rules and regulations as were
necessary in the admiAistration of
the school and in promoting its best
interest and that he could enforce
obedience to any reasonable and law-
ful command was unconstitutional for
both vagueness and overbreadth."

The Federal courts have also held that a school

board need not necessarily have a specific regulation

authorizing suspension for unusual hairstyles in

order to effectively regulate hairstyles within the

school system.
9 It would, however, be somewhat pre-

carious to attempt to effectively discipline a student

in the absence of some type of regulation which the

board could reasonably base its action.
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STUDENT RECORDS

"While memory holds a seat in
this distracted globe. Remember
thee:
Yes, from the table of my memory
I'll wipe away all trivial fond
records."

-- Hamlett

5.1 INTRODUCTION

Growing concern about student and parental access

to a student's records, and the question of confiden-

tiality of student records, requires that school board

rules and regulations be promulgated on these records.

School records of one kind or another have ex-

isted since the earliest organization of our schools,

and have undergone many changes in the past decades.

The school records that were adequate for the demands

of a few years ago lack many particulars needed at

the present time and in the immediate future. The

conditions in our country have changed rapidly and

have necessitated corresponding changes in our school

programs.

With full recognition given to the changing

occupational pattern, many schools have attempted to
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provide education adapted to the interests, abilities

and aptitude's of the individuals in our schools. Only

through a complete knowledge of the individual and

the occupational opportunities available to him can

feasible occupational goals be determined. The need

is evident for gathering and maintaining a form con-

ducive to constructive use of these facts about each

pupil which 14,111, when reviewed, give a reasonable,

well-rounded, and correct impression of his personal

development. For this purpose; a-dUmulative record

is necessary.
2

As a practical matter, the legal concept relating

to student records stems from the standard of law

which declares that such records are relatea to a

"real and sufficient interest" test.

5.2 OKLAHOMA'S LAW

Oklahoma is extremely limited in its statutory

provisions with reference to student records. The

general inspection law is applicable generally to

school district records, but not necessarily student

records.

The "destruction bit" provides in part as

follows

139



131

"The clerk of the board of education
of any school district is hereby
authorized to destroy all claims,
warrants, contracts, purchase orders
and any other financial records or
documents, including those relating
to student activity funds, on file
or stored in the offices of the
board of education of such
district for a period of longer
than five years."

This provision does not provide for the disposition of

student records, other than those financial records

pertaining to student activity funds.

One statute in Oklahoma which does pertain to

student records provides as follows:
5

The governing board of each school
district in Oklahoma shall require
every public school within its
jurisdiction to prepare duplicate
copies of individual scholastic and
other pertinent records relating to
each pupil enrolled. In the case,

of dependent school districts, the
duplicate copy of said records shall
be filed with the County Superin-
tendent of Public Instruction. In

the case of independent school
districts, the duplicate of said
records shall be filed in a build-
ing separate and apart from the
building where the original copy
is filed or shall be filed in a
fireproof vault designed for the
purpose of protecting permanent
records. The original copy of
said records shall be filed and
permanently retained by the re-
spective public schools of the State."
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This provision answers the question of disposi-

tion of such records, as they will be "permanently

retained" by each respective public school of the

State of Oklahoma. The duplication requirement

assures a permanence as to those scholastic and

personal records relating to each pupil who passes

through the halls of the school districts of this

state.

5.3 THE RIGHT OF PRIVACY V. SCHOOL NEED

A school district should promulgate the appro-

priate school record rules and regulations. The

promulgation should cover the classification, main-

tenance, dissemination and ultimate responsibility

for the general handling of the records.

Section 5-117 of. Title 70 of the Oklahoma

Statutes gives the school district the power to

"exercise sole control over all of the schools and

property of the district, subject to other provisions

of the Oklahoma School Code." This constitutes

specific authority for the school district to con-

trol the student records in all aspects.

Who is actually the legal owner of the student

records? If these records are considered public in
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nature, the "public records act"
7

is applicable and

any confidentiality of such records is totally lost.

One can reasonably argue that student records

are not public records because they are not kept in

the transaction of public business and the intent of

the public record statute is to make open for in-

spection only those documents and papers relating to

daily governmental operations.

Further debate has resulted, since a 1965 Supreme

Court decision
8

concerning an individual's right to

privacy. The legal analysis which emerged is that

the student has a right to privacy that must be

balanced with the need for school officials to collect

certain personal information in order to carry out the

school's educational function. School officials who

have a proper need to know personal information can

collect and use that information, even if doing so

results in violating the student's right to privacy.

However, other persons, such as prospective employers

or credit lenders, cannot exhibit a proper educational

purpose for using such information that would allow

an invasion of privacy.

Before collecting or using personal information,

the school officials should ask two questions:
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1. Is there a proper educational purpose for

collecting or using the information;

2. Is the information to be collected or used

rationally related to that educational

purpose.

There obviously exists a need for a balancing of

school needs and the student's right to privacy.

There is an Oklahoma statute,9 which relates

to the improper dissemination of student information,

that states:

It shall be unlawful and a misdemeanor
for any teacher to reveal any informa-
tion concerning any child obtained by
him in his capacity as teacher except
as may be required in the performance
of his contractual duties, except said
information may be furnished to the
parent or guardian of child upon re-
quest."

This law has been recently construed by the

Oklahoma Attorney Generally w1-.,?reby the following

question was asked:

"Would a school district legally
be able to give to a college recruit-
ing office or other ethical organi-
zation the names of graduating
seniors?"

The attorney General held as follows:

143



135

"A school district is authorized to
provide personal information con-
cerning pupils of the public schools
as to participation in athletics and
school activities, and the winning of
hono7.6 and awards. Further, informa-
tkOn concerning age and scholastic
records may be provided to proper
school and college officials or other
organizations at the discretion of the
school district Board of Education."

Section 6-115 was originally enacted in 1949.

A similar provision was construed in 1962 by a

California Court. Said provision was more extensive

than the Oklahoma provision, but generally provided

that no teacher nor governing board employee shall

give out any personal information concerning any

particular minor pupil enrolled in the public schools

of California excepting as to parents or guardians

and civil authorities. In this California case, school

officials were sued'. in an action upon libel and the

Court of Appeals held that if in fact, the statements

as issued by school officials concerning two students

were false and defamatory, such defendants would not

be immune from a libel suit. The Court indicated that

the provision in question required a strict interpre-

tation and in this regard, the Court specifically

held as follows:
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"Personal information concerning
pupils of the public schools may
be given out as to participation
in athletics and school activities,
winning of honors and awards, and
personal information concerning
age and scholastic records of
pupils may be given to professional
schools and colleges, but under no
circumstance is any personal in-
formation to be given out by a
school or its officials for any
other purpose, whether beneficial
or detrimental, except in a public
hearing provided for after final
action of the governing board of
the school district." (Emphasis
added)

Graduation from an accredited high school in the

State of Oklahoma is a matter of the fulfillment of

certain required course offerings as dictated by the

State Board of Education and the local Board of Educa-

tion.
12

Complete and accurate records of attendance

and scholarship are required to be kept for all

students, and academic marks of all students are re-

quired to be recorded in the permanent record of the

school district at the end of each semester.
13

Be-

cause graduation .exists as a matter of record, the

State Board of Education permits the furnishing of

such records when so requested by a proper school

official. A determination of the propriety of
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issuing such information would then be a decision of

the local school district Board of Education, such

Board being the governing authority of the school

district.
14

The local Board of Education is specifi-

cally authorized to exercise sole control over all of

the schools and property of the school district sub-

ject to the provisions of the Oklahoma School Code.15

5.4 CONFIDENTIALITY PER SE

Distinctly speaking, .there are two areas prevalent

within the broad category of student information or

student records, to -wit: Scholastic records and per-

sonal information records. Section 6-115 is somewhat

limited in scope, and there exists no other Oklahoma

statute defining "confidentiality" as to student

scholastic and/or information records, nor, is there

any disclosure provisions existing to provide guide-

lines for school administrators.

The imfamous "privilege rule" has been held gen-

erally not to apply to either teacher-student relation-

ships, nor school counselor-student relationships, and

most certainly not school principal and/or superin-

tendent-student relationships. There will probably
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never be a statutory nor common law relationship which

will permit a teacher or other non-medical school

person from totally withholding personal information

about children from parents or juvenile court author-

16
ities.

In the final analysis, "confidentiality" depends

on the extent to which a record may be opened by

court order. As Mr. Shannon explains,
17

"if the

court wants to inspect anything, including even the

trousers of a school administrator, and the inspection

is relevant to an issue being considered by the court,

all the court need do is issue a "subpoena" or "sub-

poena ducus tecum" and the record (or the trousers)

must be delivered. To refuse is to open oneself to

contempt sanctions."

An important New York case,18 involved "Notes

of Personal Temporary or Similar Nature" prepared by

teachers about students. The New York Education

Commissioner had taken the position that these were

not part of the official record of a student, but

rather were the personal property of the teachers.

The New York Court disagreed, and granted the father,

who had employed a physician to give 'his son psycho-

logical treatment, an order requiring disclosure of
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such notes in the possession of his son's teachers.

The court said:

"Petitioner's rights, if any, stem
not from his status as a taxpayer
seeking to review the records of a
public corporation, but from his
relationship with the school author-
ities as a parent who under compulsory
education has delegated to them the
educational authority over his child.
Thus, the common law rule to the
effect that when not detrimental to
the public interest, the right to
inspect records of a public nature
exists as to persons who have
sufficient interest in the subject
matter is a guide...(The Court)
needs no further citation of author-
ity to recognize the obvious interest
which a parent has in the school
records of his child." (Emphasis
added. The common law should apply
in Oklahoma as to the confidentiality
of student records, since there is no
specific statute applicable.)

But where persons other than parents are in-

volved, the court requires "a sufficient interest."

19
Another New York Court required a school to pro-

vide students' names and addresses needed in connec-

tion with a legal defense against criminal charges.

In Pennsylvania, a Federal Court held that

students could not enjoin a Pennsylvania high school

from passing on to the University of Pennsylvania in-

formation of a non-academic nature relating to the
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students' participation in demonstrations. The court

denied the students' petition and remarked as

follows:

"School officials have the right and,
we think, a .duty to record and commun-
icate true, factual information about
their students to institutions of
higher learning, for the purpose of
giving to the latter an accurate and
complete picture of applicants for
admission."

5,5 THE PARENT/TEACHER RELATIONSHIP

The school code of 1971 added an exception to

Section 6-115, relating to information to be furnished

to parents and guardians. Reflecting in a somewhat

contrary situation, there does exist a question as to

what information, as provided by the parent to a

teacher, may or may not be divulged. There is a gen-

eral proposition that a confidential relationship can

be established by agreement between the parent and

the teacher. It is important that teachers and other

school personnel not take lightly any confidential

representation and any such agreement should be clear,

in writing and specific, as to the matter and pupil

concerned.
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In essence, there is no question as to a parent's

and/or guardian's right in Oklahoma to request, re-
.

ceive and examine information regarding their child.

As to information provided the teacher or the

administration itself, a recent California case is

applicable.
20

A thirteen-year old boy, suffering

from Friedreick's ataxia, a progressively

disabling disease of the central nervous

system invariably ending in death, was

enrolled in 1968 as a student in the

Orcutt Union School District in Cali-

fornia. The boy, Martin Wynne, did not

know he was stricken with ataxia and was

unaware of the fatal implications of the

disease. When he was enrolled in school,

his mother informed the school principal

and the classroom teacher "in strict con-

fidence" about Martin's terminal con-

dition.

Later, the teacher disclosed to

Martin's classmates that Martin's disease

was progressive and that Martin would

soon die. The classmates immediately.

informed Martin that he had a fatal

sickness and "repeatedly asked him when

he would die." Martin's parents

attempted to assure him that he was not
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ill; and they filed suit against the

school district for $200,000 on the

theory that the teacher's "negligent

disclosure" of Martin's tragic health

condition had caused "shock to their

nervous systems and nerves." The

trial court dismissed the parents'

complaint on grounds that it did not

state a cause of action. The parents

appealed.

The California Appellate Court,

while noting that it did not question

the fact that Martin's parents had

suffered anguish and sorrow, stated

"...personal suffering gives
rise to a cause of action
only when it originates from
a breach of duty by defendant
and invades a protected in-
terest of plaintiff."

In holding that such a "duty" and

"protected interest" were not present in

this case, the Court remarked:

"We know of no authority for
the proposition that a person
who is informed of sad and
painful facts by another has
a duty not to disclose those
facts to others."

The Court found that the teacher

neither had requested to learn about

151



143

Martin's health nor promised not to

disclose such information to others.

Therefore, the Court observed:

"...Subsequent characterization
of a conversation as confidential
cannot create a retrospective
duty of concealment not assumed
at the time."

In denying the claims of Martin's

parents, the Court concluded:

"...The illness of a child, the
child's discovery that death may
come sooner rather than later,
the bruiting of this eventuality
in the community, these events
bring pain and sorrow to those
affected. Yet, this pain and
sorrow, part of the human con-
dition, remain outside the
sphere of injury for which
courts provide relief through
monetary compensation."

Hence, it's important that teachers

and other school personnel not take

lightly any representations of this sort

which they might make to parents.

What about the "'broken- family" problem? Okla-

homa's statute
21

speaks of the parent or guardian

of said child'upon request." The statute does not

speak in terms of the "Rarent having custody or

5 2
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control." The status of divorced persons is equal

under the law, and as such, each parent is entitled

access to the school records of the child, even

though one is not living with the child.

5.6 OUTSIDE AGENCIES

As to other outside agencies, when in doubt, the

school administrator should refuse disclosure, If

nothing else, this will permit time to look into

the problem and encourage a final and more accurate

determination. "Sufficient interest" would typically

be the key test as to the disclosure and/or dissemina-

tion.

Non-statutory designated agencies should generally

not be permitted access. However, a superintendent or

chief principal of an institution should be permitted

a certain amount of discretion in permitting or deny-

ing access to student records.

5.7 CLASSIFICATION /MAINTENANCE OF RECORDS

The'first concern of the school district should

be with the classification and maintenance of the

records. A recommended classification is as follows:
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1. Administrative.

2. Dealing with general administrative records

that constitute the minimum personal data

necessary for operating the educational

system.

3. Supplementary records including verified

information that is important in operating

the educational system, but is of a more

sensitive nature and of less historical

importance.

4. Tentative records, including useful informa-

tion that has hot been verified or is not

clearly needed beyond the immediate present.
22

Administrative records should be permanent and

maintained by the school for an indefinite period.

When the student graduates, supplementary records

should be destroyed or transferred to the administra-

tive records if they have permanent usefulness. Ten-

tative records should be destroyed when the use for

which they were collected has ended. However, Tenta-

tive records may be placed in the supplementary

classification if the continuing usefulness of the

information is demonstrated and its validity verified.

154



146

Obviously, a student's record should be reviewed on

a regular basis, but particularly upon moves or trans-

fers to different physical installatiw.

5.8 CONCLUSION

Each school board should proceed to enact the

appropriate rules and regulations applicable to this

chapter.

A school district should further note the

following:

"1. When in doubt, refuse disclosure.

This will permit \'ou some time to

look into the probleL, and make a

final determination.

2. If teachers don't want to be em-

barrassed by remarks they have

made in notes, etc., then they

should learn how to record veri-

fiable facts--and not conclusions,

in their notes. There's a

difference between "Johnny had

mud on his trousers and his

face appeared unwashed and his

hair uncombed on Monday"--and

"Johnny was absolutely filthy

on Monday." This kind of nota-

tion should be the subject of

15:5
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inservice training programs,

especially for counselors and

school nurses.
.23
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SCHOOL BOARD MINUTES

An assembly of good fellows,
meeting under certain conditions."

-- Samuel Johnson

6.1 INTRODUCTION

Prior to the passage of the Oklahoma open meet-

ing law,2 there was no'law requiring a board of

education of a school district to take, read or make

public the minutes of any meeting. Any early Attorney

General Opinion3 did hold, though, that a local school

board could promulgate a rule or regulation so requir-

ing.

Section 201 specifically provides that, in

addition to a school board meeting being required to

be open to the public, in all such meetings the vote

of each member must be publicly cast and recorded."

Although this is all that is required, board minutes,

with respect to the unbelievable amount of school liti-

gation prevalent today, have become increasingly

important. Often, what board minutes state, reflects

the distinction between successful or unsuccessful

litigation.
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Concurrently with the passage of Section 201, a

provision
4

was passed requiring the board of each
-

school district to furnish copies of minutes of every

school board meeting to legal newspapers who have re-

quested them, in writing, assuming that the newspaper

is located in the same county as the school district.

Because of the importance of board minutes today, a

number of suggestions are applicable in assisting boards

to assure that their minutes are properly notated,

transcribed and permanently recorded pursuant to the

laws of the State of Oklahoma.

6.2 "BOARD INTENT° AND APPROVAL

Board minutes speak of "board intent." Often,

the person taking the minutes will only indicate his

version of what transpired during the board meeting.

To safeguard this, a tape recorder should be utilized

to tape all meetings. This allows the person taking

the minutes the opportunity to review the tape to

assure all significant matters are covered in the

minutes. A board does in fact "speak through its

minutes" and all safeguards should be taken to assure

the minutes accurately reflect the board's action.
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Another important facet of board minutes is that

they are not official until such time as they have

been officially approved by the board. Normally,

this will occur at a subsequent meeting, thus indica-

ting that there is a "grey or a" existing between each

board meeting. Normally, a pi Aem does not exist

but, if occurring, board minutes could be approved

the same night they are. taken. Such, though, would

require some attention to mechanics and also additional

time. Approval could also occur at a special meeting

called subsequently.

As a matter of good practice, all board members

should sign the minutes, although it is sufficient

for just the chairman and clerk to sign.

"Speaking through its records" means that the

official records of the board are "prima facie"

evidence of the action taken.

As was said in a Missouri case:
5

"When the law requires a record
of the" proceedings of a board to
be kept, the record is not only
the best evidence, but, primarily,
is the only evidence by which the
action of the board may be shown."

While it is not necessary that the minutes of
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a school board meeting be formal or technical, 6
care

should be taken to provide the most sufficient and

accurate record possible.

6.3 REGULAR MEETING AND PROCEDURE

At the commencement of each board meeting, it

should be noted who is present and who is in charge

of the meeting, (particularly when the chairman is

absent). A quorum (simple majority of members

present) is required by law to conduct business, and

the fact that a quorum is present should be noted.

When there is a quorum, the act of the majority of

the quorum is the act of the body, unless specifically

excepted by statute. 8

It is also emphasized that even if there is a

vacancy on the board, the board can continue to act

if a quorum exists (three out of five for an Oklahoma

Independent District and two out of three for a de-

pendent district).

A roll call vote is encouraged, although ballots

may be used so long as the votes are announced in open

meeting.
9

Mere refusal of a present member to vote

will not defeat the action of those actually voting.

It is the duty of all members to vote, and if they
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fail to do their duty, they must be regarded as

assenting to whatever the majority determines.10

It is not necessary that the individual parties

be identified with respect to discussion and/or

motions, but a board member can request that his

particular vote or discussion be duly recorded. Every

board member, including the chairman, has the right

to make or second a motion, discuss it and vote.

Although minutes cannot be expunged, they may be

modified at a later date by appropriate action of the

board. They can be totally rescinded at any time

before rights of third parties have vested. For that

matter, the act of modification or rescission may

occur at the same board meeting where the original

action was effected.

Moreover, the revocation of a former action need

not be formal or done in express terms. The doing of

an act wholly inconsistent with an earlier act con-

stitutesa valid revocation.
12

It has been specifically held that until a con-

tract in conformity with a school-board's action has

been signed and delivered, the board may rescind its

action at its discretion
13

(a Possible exception would

be Oklahoma's continuing contract law).
14
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Obviously, a school board can act to ratify any-

thing previously occurring.

A school board has the power to adjourn a regular

meeting to such time and place as it deems expedient.

Difficulty sometimes arises as to what constitutes

adjournment and how it is effected. Adjournment is an

act, not a declaration, and until total separation and

departure takes place, adjournment is not complete.

Normally, an adjournment wilr-occur pursuant to a

regular motion, a second'and majority passage. In an

emergency situation, though, the chairman could declare

an adjournment or recess, depending upon the particular

facts and circumstances surrounding the need for dis-

, banding. Such would be akin to the chairman's power

to convene the meeting.

Boards of education should resolve all old

business prior to June 30 of each year. A special

meeting may have to be resorted to in order to accom-

plish this. Board minutes of the June meeting should

never be approved in July.

6.4 NOTICE OF BOARD MEETINGS

By virtue of statute in Oklahoma, 15 boards of

education have a choice as to their regular meeting
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date. The regular meeting may be held the first

Monday of each month, or upon such day as may be

fixed by the board. If a day other than the first

Monday is affixed, notice should be given by publica-

tion and any alternate should remain uniform through-

out a particular school year. Similarly, any cancela-

tions and "re-scheduled" dates should be properly

communicated to the public. All board meetings, both

regular and special, are to be open to the public

pursuant to Oklahoma's open meeting law.
16

Special meetings are authorized by statute,
17

but all members must be present at a special meeting

for additional business to be transacted.
18

Although

a special meeting is called for a special purpose,

additional business may be conducted if all members

are present.
19

The time and place of a regular or special

meeting is left to the discretion of the board of

education.
20

No special notice is required as to regular

.'.:'meetings, assuming no changes in date, tir.ie or place

are applicable. Although regular meetings are tra-

ditionally conducted in the evening, special meetings

or meetings called to conduct hearings are best set
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at an early time because of the length of meeting re-

quired. This could also be applicable to regular

meetings in this day and time.

Care should be taken as to notifying board members

of their meetings. This is a particular problem as to

special meetings. If one or more members are not

notified, it should be noted in the minutes. The

meeting may proceed with the necessary business, assum-

ing, of course, that a proper cluorum is present. If a

board member did not receive actual notice, but appears

at the meeting, such constitutes constructive notice

and the notice requirement is satisfied.

Emergency meetings are from time to time necessary,

but in conducting them, the Superintendent should assure

that every possible effort has been made to contact all

board members. If a quorum cannot be obtained, no

business can be conducted and a subsequent meeting

should be arranged.

6.5 CONCLUSION

It is important to remember that the rules and

regulations of a board of education made under statu-

tory authority have the force of law, and are binding

even upon the board itself where rights to third
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parties have accrued.21 Only in cases where no

rights have accrued, or where the rule in question

has to do merely with parliamentary procedure, can

the board ignore its own rules and regulations; even

then it is not good practice.

Usage of your local school attorney is recommended

to assure correctness and applicability of board minutes.

Aside from providing your school board attorney with

an agenda prior to a board meeting, you should permit

him the opportunity to review the minutes before

official approval.
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OKLAHOMA SCHOOLHOUSE LAW: REVISITED

7.1 INTRODUCTION

School law litigation is ever on the increase,

and proceedings before administrative agencies and

courts of law, both federal and state, have enveloped

a wealth of information too voluminous to examine in

depth in this type of publication.

The author's objective herein has been to examine

certain critical areas in depth, especially those

which have not been dealt with previously and, in

particular, to deal with such areas in light of

Oklahoma law,

Here follows a few selected articles which have

generated an unusual amount of interest in the past,

and which continue to be relevant to our Oklahoma

schools.
1

7.2 THE "PREVENTIVE LITIGATION" CONCEPT

Organizations such as the American Civil Liberties

Union, the American Association of University Pro-

fessors and numerous State Education Associations,

have worked diligently and thoroughly the past few

17,2



168

years and have accomplished much in succeeding to "put

over" their ideas and philosophies to the Courts and

to the Legislatures. School Board Organizations,

although slow to leave the starting gate, are now be-

ginning to regroup and fight for their particular

rights, which are, in the final analysis, the rights

of the communities of which the school boards serve.

Make no question about it...teachers, students

and women today are increasingly more willing to

challenge questionable practices by school authorities.

Accordingly, each and every school board member and

administrator must be prepared for the eventual on-

slaught. Let me assure you that no school board is

immune from challenge. The practice of "preventive

litigation" is a necessity.

"Preventive litigation" involves a few simple

points;

1. The promulgation of a sound set of updated,

reasonable, and relevant rules and regulations;

2. The preservation of all documentation in an

orderly fashion, i.e. evaluations, reports,

minutes, resolutions, etc;

3. Membership in an organization designed to

further the interests of school board members
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and administrators with respect to the com-

petent and efficient operation of the public

schools;

4. Continued retention of an accountant and an

attorney competent in the field of school law.

School boards tend to become complacent and

hesitate to earnestly work at "preventive litigation."

As a school administrator once told me, If we ever

get sued, you'll sure be the first one we call." Now,

is it not best to avoid being sued: "Preventive Jiti-

gation" is the only answer to assure a continuing

effective school system and fewer "sleepless" nights

for school board members and administrators.

School administrators, in recent years, have re-

acted in a positive manner to adverse court decisions

and, because of this, the "rights" of school authorities

have been asserted and noted judicially. Just what are

these rights?

1. School authorities have the right to

operate their school system in a fair and

just manner without judicial intervention.

2. School authorities have the right to

confer and negotiate with teachers,

students and parents.

17-4.



170

3. School authorities have the right to

determine operational and procedural

guidelines subject to statutory edicts.

4. School authorities have the right to

exercise their discretion and pro-

fessional judgment with respect to the

enactment of policy,

5. School authorities have the right to

expect full and complete cooperation

and assistance from members of the

community as well as those persons

responsible directly to the board.

The courts prefer to leave the operation of the

schools to the professionals who are trained to

operate them. The ultimate authority for determining

the validity and propriety of school administration

actions, or non-actions, rests with the people of

which the administration serves, and not the judiciary.

7.3 THE EMPLOYEE RESIDENCE QUESTION

Problems of residence as to school district em-

ployees, particularly teachers, have arisen in recent

years. The tendency of employees to prefer to live in

17 5
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large cities, or retain their established residences

while working in a nearby community, has complicated

the issue.

As is true with so many school law issues, the

answer to the problem is not clear and may well depend

upon the facts and circumstances of a particular case.

Essentially, a public school teacher is bound to

obey all reasonable rules and regulations of the board

which employs him,2 and it makes no difference whether

the rules were in force at the date of his employment

or were promulgated later.
3

An illustration of the authority of school boards

to enforce reasonable rules and regulations is found

in a California case.
4

The Board had adopted a resolu-

tion requiring teachers to reside within the city and

county during the term of their employment. A teacher

who resided elsewhere brought action to enjoin the en-

forcement of the rule. The injunction was denied, the

court saying in part:

"In contemplation of the fact that the
teacher stands in loco parentis, that
it may become her duty to devote her
time to the welfare of individual pupils
even outside of school hours, that the
hurrying for boats or trains cannot be
regarded as conducive to the highest
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efficiency on the part of the teacher,
that tardiness may result from delays
or obstructions in the transportation
which a nonresident teacher must use,
and finally, as has been said, that
the 'benefit of pupils and resulting
benefits to their parents and to the
community at large, and not the bene-
fit of teachers, is the reason for the
creation and support of the public schools,'
all these and many more considerations
...make the resolution in question a
reasonable exercise of the power of
the board of education...

'Nor can we agree with respondent that
the resolution in question is the im-
position of an additional 'qualifica-
tion' which a teacher must possess,
which qualification is not within the
power of the board of education to
exact...a regulation concerning
residence is not an added 'qualifi-
cation'..."

Court decisions, however, have generally been

split as to the substance of this issue.

that:

5
In a 1971 New Hampshire case, the court ruled

The right of every citizen to live
where he chooses and to travel freely
not only within the State, but across
its borders is a fundamental right
which is guaranteed by both our own
and the Federal Constitutions."

The ordinance at issue, the court decided, re-

stricted such fundamental rights. On the record, the
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court held that there was no justification for deny-

ing school teachers the right to live where they

wished, even though such a restriction might be

warranted with respect to some categories of public

employees.

In Wyoming, the State Supreme Court found no merit

in the contention that a school board acted unconstitu-

tionally in denying continued employment to teachers

for alleged violation of a board rule stipulating that

"new teachers...will be expected to reside in the

community at least five days a week..."6 The court

relied in part on the fact that the board had provided

teacherages at a minimum rental where, the teachers

could be housed, and the fact that the teachers had

voluntarily contracted to abide by the rule. A

Michigan Court upheld the board's policy as to admini-

strative positions only.
7

Conversely, a New York case

held that a board did not possess the authority to

require members of the teaching staff to reside within

the city's corporate limits. In another New Hampshire

case, a residence requirement was found to be in ex-

cess of the school board's authority, but asemphasized

in the Stuart case,9 the court found that because the

teacher stands in loco parentis," it becomes her duty
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to devote her time to the welfare of individual pupils

even outside of school hours and that the use of

commutal methods cannot be regarded as conducive to

the highest efficiency on the part of the teacher.

Further, tardiness results from delays or obstruction

in the transportation utilized. Finally, the court

stated as follows:

"The benefit of pupils and resultative
benefits to their parents and to the
community at large, and not the benefit
of the teachers, is the reason for the
creation and support of the public
school system."

The courts have generally held that such a resi-

dential restriction cannot be classified as a "quali-

fication," but rather a "condition of employment."

Accordingly, it would appear that beyond the existence

of any such residential regulation, residential re-

strictions should be specifically included in the con-

tractual agreement as entered into by the teacher and

the board.

7,4 STUDENT MARRIAGES/PREGNANCIES

"The policy of punishing married and/or

pregnant students has been analogized to
the protection of children from the carriers
of moral pollution.""
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With the recent increase in marriages among high

school pupils, litigation involving the constitutionality

of board rules relating to the admission and suspension

of students who marry has also increased. Most of

these cases, once again, question the reasonableness

of the rules so applied.

One legal principle there cases have established

is that a school board may not require married girls

who are still within the compulsory school attendance

age to attend school.
11

There is also agreement that

aboard rule permanently prohibiting married pupils,

otherwise eligible, from attending public schools is

unreasonable and unenforceable.
12

In Oklahoma, the Attorney General has ruled that

a married child is entitled to the same extracurricular

and other privileges as other pupils.
13

The Attorney

General has further ruled that married students cannot

be denied the privilege of participating in the Senior

Class Tour solely because they are married.
14

Conversely, it has recently been held that, even

though a board may not permanently prohibit the

attendance of married pupils, it may temporarily pro-

hibit their attendance for a limited period of time
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immediately following marriage, where it is shown

that such 'marriage may result in confusion and dis-

order and adversely affect the discipline of the

school.
15

Whether this decision will be accepted as

precedent remains to be seen, and its legality may

revolve around the length of the limited period of

time. In the preceding case, the court held that a

board rule barring a married pupil from school atten-

dance for the remainder of the school term in which

the marriage was solemnized was not unreasonable. The

court relied heavily on the testimony of the school

administrators. The decision stated that if school

officials believe married students have a detrimental

effect on fellow students, they should be allowed to

promulgate rules that reduce the incidence of marriage

among students. The court reasoned that since they

were accustomed to accepting the testimony of experts

in various other fields, they saw no reason for not

following that practice in cases such as this.

The State of Texas has had great familiarity with

married student litigation, and has uniformly held

against any rule or regulation which discriminates

against married or pregnant students. Initially, a
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Texas court struck down a board rule requiring pupils

who marry during a school term to withdraw for the

remainder of the term.
16

In a later case,
17 the Texas Court of Civil

Appeals held that marriage alone was not sufficient

cause for suspending a pupil from school for three

weeks. It should be noted that in this case there was

no evidence that the marriage resulted in any disturbance

of the school. Also, noting that the girl in question

was an honor student who hoped to obtain a college

scholarship, and that her husband was having such a

difficult time academically that the loss of three

weeks schooling might result in his failing, the court

said:

"The great preponderance of the
evidence...established that the
presence and attendance...of the
married couple did not cause
turmoil and unrest and upheaval
against education by fellow
students. The appellees were
not approached by other students
regarding the subject of married
life. The ability of appellees
to study was not effected by
marriage. The evidence also
shows that the resolution
suspending students from school
for marriage had not been uni-
formly applied...we think the
weight of authority in Texas and
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in the United States is to the
effect that marriage alone is not
a proper gr,und for a school dis-
trict to suspensd a student from
attending school for scholastic
purposes only."

In still another Texas case, 18
the court 'held

unreasonable a board rule that forbade admission'of

a married mother. In this case, a married, 16 year

old mother, who had filed for divorce, had sought to

enter high school. Interestingly enough, the court

in this case seemed to allude to an exception in its

holding because it stated:

"This holding does not mean that
rules disciplining the children
may not be adopted, but any such
rule may not result in suspension
beyond the current term."

In a federal case arising out of Massachusetts, 19

the court ruled that an unmarried high school girl

must be permitted to return to regular classes, even

though she was receiving individual tutoring at the

time. According to the opinion, the school board

failed to show that classroom attendance would en-

danger her-health, cause disruption or pose a threat

to others. In Ohio,.a Federal Court issued a

1 8 3
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temporary order restraining the enforcement of a

board rule which prohibited married students from

participating in extracurricular school activities.20

The plaintiff in the case was a senior boy, an honor

student and an outstanding athlete, who had married

a 16 year old girl, who was pregnant by him at the

time.

Courts have generally and most uniformly held

that the right to marry is a fundamental one, as that

term is applied in the area of federal constitutional

law. The significance of the concept of a fundamental

constitutional right is great in tie present context

for it determines the constitutional standard according

to which the regulation under attack must be judged.

Any infringement by a state or an arm thereof upon a

fundamental right of its citizen is subject to the

closest judicial scrutiny. Any such infringement is

constitutionally impermissable, unless it is shown

necessary to promote a compelling state of interest.

Such essentially would be the guideline for school

boards to follow with respect to rules and regulations

governing the activities of married students.

"Did you hear about the man who
started a new business...making
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maternity clothes for teenagers
in their school colors."

Lebnard Barr

As to pregnant students, a somewhat different

situation is involved. In 1969, a Federal District

Court in Mississippi ordered the readmission to school

of two unwed mothers.
21

The court specifically in-

dicated that bearing a child out of wedlock was not

sufficient evidence in and of itself to exclude a

student from school because of lack of moral character.

Conversely, an Ohio court uphelcla_board's action of

_ _suspending a pregnant married pupil for the period of

her pregnancy, since it contended that the purpose of

the rule was to protect the mother and the unborn

child from possible injury.
22

It is noteworthy in

this particular case to relate that the board had

provided the prospective mother with home-bound

instruction.

Essentially, the right to attend school is an

important one that should be protected, but this

right has been restricted as to extracurricular

activities. A Utah court has held:

18;5
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"We have no disagreement with the
proposition advocated that all
students attending school should
be accorded equal privileges and
advantages. But the participation
and extracurricular activities must
necessarily be subject to regula-
tions as to eligibility. Engaging
in them is a privilege which may
be claimed only in accordance with
standards set up.for participation.
It is conceded, as plaintiff in-
sists, that he has a constitutional
right, both to attend school and get
married. But he has no right to
comoel the board of education to
'exercise his discretion to his
personal advantage so that he can
participate in the named
activities."23

In Oklahoma, the board's power to rule and regu-

late with respect to the'pv)blem of the married and/or

pregnant student is statutory in nature and provides

in part as follows:24

"The board of education Of each
school district shall have power
to...maintain and operate a com-
plete public school system of
such character as the board of
education shall deem best suited
to the needs of the school
district..."

Such language specifically indicates the Legis-

lature's desire that each Oklahoma school district is
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to be regarded as a unique entity and reasonably admits

that there may well be a differentiation as between

what is best for one district and what is best for

another. The courts have long recognized the important

fact that each and every school district suffers with

its own particular problems and creates and recognizes

its own needs. Accordingly, any action taken by a

local school board must be assessed in the context of

the general purpose of the school itself. Such, in

essence, promotes and approves of individuality as to

the particular school district involved, whether it

be urban or rural in its makeup. Whatever the differ-

entiating characteristics may be, the school admini-

stration should be assured that its school district

has the right to be distinguishable.25

While pregnancy among high school girls continues

to be a social problem, many educators now say that

the stigma of the unwed mother has lessened and the

girls are encouraged to continue their education.

Admittedly, school girl pregnancy is an old problem,

but the emphasis today is towards helping the girl
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continue her education in every respect. Pursuant to

a recent report,
26

more than 200,000 school age girls

became mothers in 1970, and this number increases by

approximately 3,000 every year. A growing number of

these expectant mothers are only 12 or 13 years old,

and marriage and pregnancy continues to be the princi-

pal reasons why girls drop out of school.

Further, many pregnant girls enter into hasty

marriages for which they are educationally, economically

and emotionally unprepa):ed. Obviously, the arbitrary

exclusion and punishment of a student who becomes

pregnant out of wedlock is an action which cannot be

condoned; but, a local school board is responsible for

each student enrolled and must provide an atmosphere

for sound education. Educational atmosphere is of

prime importance to assure a proper and appropriate

condition to garner the educational process.

In a recent Oklahoma federal case,
27

the facts

involved two pregnant high school seniors who were re-

tained in school until completion 'of their diplomas,

but were denied certain honors. The court said a

substantial Federal constitutional question was not

involved, and the court found that it was without

jurisdiction to hear and determine the matter.
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The general rule seems to be that courts will up-

hold the actions of boards in restricting married or

pregnant students from engaging in extracurricular

activities,aand being involved in certain honors or

awards, so long as the students are allowed to con-

tinue their education.38

All policies in the areas of married and pregnant

students should be closely construed by each board of

education to assure proper constitutional protections

are incorporated. School administrators should keep

in mind that

1. School attendance is a right, not a privilege;

2. Students retain their constitutional rights

within the confines of that school;

3. The only justification for an infringement of

these rights is a substantial and material

disruption of the school operation or a real

th':eat of danger to the health and 5.afety of

the students and teachers. 29

7.5 SEARCH AND SEIZURE3°.

House Bill No. 1276, passed in the 1973 session

of the Oklahoma Legislature, provides as follows:31

189



185

"The Superintendent or Principal of
any public school in the State of
Oklahoma, or any teacher or security
personnel, shall have the authority
to detain and authorize the search,
of any pupil or pupils on any
school premises or while in transit
under the authority of the school,
or any function sponsored or
authorized by the school, for
dangerous weapons, or controlled
dangerous substances, as defined
in the Uniform Controlled Dangerous
Substances Act and hereinafter re
ferred to as Controlled Dangerous
Substances. The Superintendent or
Principal authorizing such search
shall notify the local law enforce-
ment agency which shall be respon-
sible for obtaining any warrant or
other authorization necessary to
conduct such search. The search
shall be conducted by a person of
the same sex as the person being
searched.

The Superintendent or Principal
authorizing the search shall have
authority to detain the pupil or
pupils to be searched and to pre-
serve any dangerous weapons or
controlled dangerous substances
that might be in their possession,
including the authority to autho-
rize any other persons they deem
necessary to restrain such pupil
or pupils or to preserve any
dangerous weapons or controlled
dangerous substances.

Any pupil found to be in possession
of dangerous weapons or controlled
dangerous substances may be suspended
by the Superintendent or Principal
for a period not to exceed the
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current school semester and the
succeeding semester. Any such
suspension may be appealed to
the Board of Education of the
school district by any pupil
suspended under this section."
(The underlined portions of the
foregoing constitute the amended
provisions.)

Search and Seizure, historically, has constituted

a thorny problem of which the courts have had great

difficulty in resolving. Basically, any statutory-4-----,- ,,,

provision authorizing any search and seizure must meet

the constitutional edict of the Fourth Amendment of

the United States Constitution as applied to the

States via the due process clause of the Fourteenth

Amendment. Until a few years ago, school authorities

assumed that they could lawfully inspect and/or search

students and their lockers under the doctrine of In

Loco parentis. The United States Supreme Court, how-

ever, has modified that doctrine notably in two cases.32

Both cases specifically recognize that protections

guaranteed by the United States Constitution also apply

to young people with full force and effect.

The constraint against unreasonable search and

seizure is based on constitutional guarantees that

191
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directly relate to student possession of lethal weapons,

illegal drugs and other dangerous materials that pre-

sent critical problems for the school principal. There

are no Oklahoma cases construing the provisions of the

above Oklahoma search and seizure statute, so we must

refer to general search and seizure decisions that

have occurred elsewhere.

As to the amendments themselves, although a

"teacher" is authorized to detain and search, it is

best that the Superintendent or Chief Principal handle

it because of the problems involved. The search and

seizure law is quite complex and it will be more likely

that the top officials are acquainted with its techni-

calities.

There might be some question as to the school's

authority as to a student while in transit, although

if the provision "while in transit under the authority

of the school" refers to a school bus situation, then

obviously the school is responsible and would attain

such authority. Obviously, the same would be appli-

cable to'any function as authorized by the school,

such as athletic events, etc. The provision as to

suspension merely creates a maximum as to the period
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of suspension, but does provide for an appeal to the

local board of education.

Concurrently, criminal charge's may well be pend-

ing and co-ordination should be effected as between

the school district and the local law enforcement_

officials. It i4 recommended that unless an emergency

situation exists, any administrative proceedings

within the school be held in abeyance until such time

as the criminal prosecution and subsequent appeal has

been effected.

Guidelines as to a search and seizure situation

within the s,.tool district are as follows:

1. Search of a Student Locker: Two state cases

appear to say that school officials may search

a student's locker without a warrant, when

there is a reasonable grounds for such search,

or the student's permission has been obtained.

Additionally, it appears clear that police

officers have the right to conduct a search

when they have "reasonable grounds" to'be-

lieve that a crime has been committed and

that such action would aid in the resolution

of the crime. A New York Court of Appeals
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sustained a search without a search warrant

on the theory that the school authorities

have prior authority to inspect any locker

suspected of containing illegal or harmful

materials.
33

In such case, the student had

not given his personal consent and had objected

before, during and after the search. In

Kansas,
34

a court sustained a conviction

growing out of an incident involving police

offiCers who requested a high school princi-

pal to open a student's locker. The court

specifically held that the traditional

"Miranda Warnings" were not applicable to

the search of student lockers, and further

held that although the student may own his

locker as against other students, he does

not have exclusive ownership as against the

school. One important recommendation that

might be followed with respect to locker

searches is that the school should fully

publicize its locker policy and said regula-

tion should be applied and executed uniformly.

Fishing expeditions, as an example, should

not be allowed. A general search of all

1 9 1
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lockers in reaction to a bomb threat or wide-

spread drug abuse can be justified as a

proper exercise of-school authority.

2. Search of a Student: As to the search of a

student, a somewhat different problem arises.

The guarantees of the Fourth Amentment apply

more stringently to a search of a student's

person than as a search of the student's

property. Accordingly, in any contemplated

search of a student's person, particularly

when this search may lead to criminal charges,

a school official should have "probable cause,"

or justification for an immediate search to

prevent injury or loss of evidence. The

question of whether evidence discovered as

the result of a search that does violate

Fourth Amendment requirements and therefore

is inadmissable in a criminal proceeding, can

be used in an in-school suspension or ex-

pulsion proceeding, is not clear at this time.

Further, any legislation passed to that

effect would not necessarily make same allow-

able. The courts have not specifically

195



191

disallowed such use, although there has

been a great deal of commentary to the

contrary.

In the spirit of due process, the following gen-

eral guidelines might well be taken into account when

personally making a search of the student or his

property:

1. The student should be present when his

property is searched;

2. The presence of a third party as witness

could well prevent many kinds of counter

charges;

3. Although not legally required in a strict

sense, an attempt to secure prior student

consent would promote student administrative

relationships.

7.6 REMOVAL OF PARTIES FROM SCHOOL PREMISES

The 1973 session of the Oklahoma Legislature

passed the following provision relating to the removal

of parties from school premises:

"The Superintendent or Principal of
any Secondary, Middle or Elementary
School shall have the authority to

196



192

order any person out of the school
buildings and off the school property
when it appears that the presence of
such person is a threat to the peace-
ful conduct of school business and
school classes. Any person who re-
fuses to leave the school buildings
or grounds after being ordered to
do so by the Superintendent or
Principal, shall be guilty of a
misdemeanor and upon conviction
thereof shall be punished by a fine
of not more than $500.00 or by im-
prisonment in the County Jail not
more than 90 days, or by both such
fine and imprisonment."

The coordination of any removal action may re-

quire local law enforcement assistance.

7.7 THE STUDENT TRANSIT PROBLEM

It has long been my contention that a school

district is not responsible for a child in transit

to and from school unless the school provides the

means of transportation. Based upon the premise that

one cannot be held responsible for that of which he

has no reasonable control, such position appears to

be the only reasonable interpretation possible. This

is not to say that a school district cannot assume

said responsibility if it takes affirmative action

regarding an incident that occurs during the student's
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transit. In this regard, many school districts have

preferred to possess the authority to enforce regula-

tions governing pupil conduct off the school grounds

and before and after school hours. The rule has been

well established that such governance is permissible,

and discipline may be administered provided that the

act tends immediately and directly to destroy the

discipline and to impair the efficiency of the school.

Accordingly, courts will permit such authority, but

be assured that along with said authority goes the

responsibility.

Oklahoma statutory authority provides:
35

"The teacher of a child attending a
public school shall have the same
right as a parent or guardian to
control and discipline such child
during the time the child is in
attendance or in transit to or
from the school or any other
school function authorized by the
school district..."

Some educational authorities have argued that

such provision not only authorizes school district

control over transit periods, but holds the school

district responsible as well. It appears more logical

to argue that said provision merely institutes the

198
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"right" and is not a mandatory edict and, further,-the

"transit period" referred to could easily refer to

control when the school district provides the means of

transportation. It is important to remember that

while the Courts have been anxious to confer "out-of-

school" responsibility upon school districts, they

have severely limited school authorities in regulating

the distribution of pLblications in saying that such

regulation and control would be permissible only upon

school grounds.

Adequate and reasonable control upon school

grounds also poses a problem for the school district.

Is the school district responsible for a child upon

that child entering the school grounds at a time when

no school supervision has been scheduled nor is avail-

able? Such is commonplace, particularly where a

school bus will arrive several minutes prior to the

commencement of school. Logically, a school district

must afford supervision at a reasonable interval be-

tween arrival and the first bell. Circumstances such

as school locale, school transportation schedules and

school size would be determinative. Once a schedule

has been established, such should be immediately
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communicated to all parents clearly indicating school

ground hours.

A recent case decided in Oregon, although not

directly in point, lends credence to the principle of

a school district's non-responsibility to children in

private transit to and from school. In this case, a

child was struck by a car while attempting to cross a

street which was in the direction of the child's

home, after departing from the school district's bus.

The Court, in dismissing the schr,1 district from

liability, held that "the school bus could not

reasonably be said to have a duty to deliver each

child to his respective home in such a manner that no

child would be required to cross a street."

It accordingly appears both logical and reason-

able to assume that if a school district is not re-

sponsible for a child once the child departs the

school bus, then the district would not be responsible

once the child has departed the school grounds, absent

the use of the intervening public vehicle.

There exists no question that it is the duty of

a school to use ordinary care and to protect its stu-

dents from injury under circumstances which would

230
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reasonably have been foreseen or could have been pre-

vented by the use of ordinary care." Further, it is

not reasonable to assume that a school can foresee

and/or prevent each and every possible occurrence

that may or may not happen regarding a child in transit

via private means to and from school.

7.8 CORPORAL PUNISHMENT

Rules and regulations for pupil control are not

usually contested in the courts. It is the method

employed in the enforcement of the rules which fre-

quently motivate the actual litigation. Of course,

school board rules and regulations ordinarily are

accompanied by stipulated consequences if they are

violated.

Corporal punishment, as a means of enforcing

pupil control, has been diminishing over the past

century. This may be partially due to the fact that

the legal principles limiting the degree of physical

punishment are so firmly established as to make cor-

poral punishment rather ineffective as a deterrent of

pupil misconduct.

2 )1
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The legal principles derived from court cases

indicate that the corporal punishment, if administered,

should:

1. Be in conformance with statutory enactment;

2. Be for the purpose of correction without

malice;

3. Not be cruel or excessive so as to leave

permanent marks or injuries; and

4. Be suited to the age and sex of the pupil.

Essentially, in order for corporal punishment to

be legal, it must be reasonable in the eyes of the

judiciary.36

As recent as March, 1973,
37

a court has upheld

the usage of corporal punishment whereby a teacher was

sued for using physical force to remove a student from

the classroom. The appeals court considered the

following question: Can a teacher use reasonable force

to remove a disruptive child from a classroom? The

plaintiff, while being physically removed from the

classroom for disruptive behavior, was shoved by the.

teacher and his arm went through a window, causing the

arm to be cut. Subsequently, he instituted an action

for assault and battery.

292
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The plaintiff contended that the teacher's act

constituted corporal punishment, forbidden by the

Constitution, sound educational policy, state statutes

and school district policy. He further said that

force, by a teacher, is permissable only in self de-

fense, or in the defense of others. The plaintiff

further contended that corporal punishment constitutes

cruel and unusual punishment, but the court specifi-

cally held that no violation of state or federal pro-

hibitions to cruel and unusual punishment had occurred.

In summary, the appeals court ruled that the common

law rule allowing corporal punishment had not been

modified by statute or by board policies. The general

statement of law as to corporal punishment usage is as

follows:

One who is in charge of the education or
training of a child as a public officer is
privileged to inflict such reasonable
punishments as are necessary for the child's
proper education or training, notwithstand-
ing the parents prohibitions or wishes."

Such statement of law stands for the authority

that the "in loco parentis doctrine" relating to the

authority of a school over a student, is limited to

the purpose of the schools existence, to-wit: the
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student's education or the education of the group

which the student is a member.

We tend to find today two extremes existing in

our public schools:

1. Either there exists no discipline whatso-

ever, or

2. A student is brutally beaten for what would

be considered to be a minor infraction.

Obviously, neither situation meets that authority

which is almost traditional in its purpose.

Oklahoma provides for two statutes relating to

student discipline. One provides as follows:

"The teacher of a child attending a
public school shall have the same
right as a parent or guardian to
control and discipline said child
during the time the child is in
attendance or in transit to or
from the school or any other school
function authorized by the school
district or classroom presided over
by the teacher.'

There have been no cases interpreting the fore-

going provision, but suffice to say, said provision

strongly supports the traditional "in loco parentis

doctrine" and further, the section emphasizes "the

204
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same right," rather than "the same privilege" as be-

tween the parent and teacher.

The other statute relating to the disciplining of

children, is found in the Oklahoma Criminal Code. 39

Section 843 is Oklahoma's "Child Beating Statute" and

provides a very severe penalty of imprisonment up to

5 years and/or a fine of $500.00. Section 844 pro-

vides an exception to Section 843:

"Provided, however, that nothing con-
tained in this Act shall prohibit any
parent, teacher or other person from
using ordinary force as a means of
discipline, including but not limited
to spanking, switching or paddling."

Accordingly, Oklahoma specifically provides for

the usage of corporal punishment, but as such, it must

be reasonable and cannot extend beyond that which

would normally be reasonable under such circumstances

the student would find himself in at home.

The controversy looms on as to whether or not

corporal punishment should be banned. In a 1970

Gallop Poll, 62% of the parents of public school

students wanted spanking in the schools. In the same

poll, the general public cited discipline as the

greatest problm of the schools in their own communities

2 35
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and 53% said that discipline was not strict enough. On

the other hand, there are parents who violently object

to the usage of corporal punishment and, accordingly,

the conflicting attitudes can lead to only further

problems for educators. School systems in New York

City, Pittsburgh, Baltimore, Chicago, Boston and Gross

Point, Michigan are among those which have specifically

prohibited any form of corporal punishment. Conversely,

since 1958, eight states have enacted laws which ex-

pressly permit the usage of corporal punishment, and

at least thirteen states have laws which prohibit

local boards of education or school administrators

from banning physical punishment in their jurisdictions.

Further, in those states which do not have laws ex-

plicitly providing for corporal punishment, common law,

as indicated earlier, in effect grants teachers that

specific right. Moreover, several states other than

Oklahoma, exclude corporal punishment by teachers from

the definition of the crime of assault and battery.

Most assuredly, school boards in Oklahoma should

promulgate policy enabling the usage of corporal

punishment as protection for their teaching personnel

and to further assure that such discipline is enforced
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uniformly and with extensive precaution emphasized.

Obviously, the degree of punishment administered will

differ, depending upon the level of school concerned

and the circumstances defining the particular con-

dition at issue.

2 ,1)7
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AN OVERVIEW OF

OKLAHOMA SCHOOLHOUSE LAW

Education in Oklahoma, as in all other states,

is essentially statutorily controlled. Title 70 of

the Oklahoma Statutes is composed of twenty-four

articles speaking to public education and there are

some additional 250 general and miscellaneous pro-

visions relating to the common schools.

The point is that education is fostered mainly

pursuant to the legislature's edict. Boards can

only ,effectively promulgate rules and regulations

after the legislator has acted in, what is hoped

to be, the best interests of. the Oklahoma school

districts, both independent and dependent.

Distinction should be made between specific

and general legislation. General legislation

essentially applies to all state school districts,

but permits enabling legislation on the part of the
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local school district. Specific legislation essen-

tially precludes any such "expansion" by the local

entity.

Historically, certain controversial legislation

has become permanently etched on the statute books,

with attempts at amendment or appeal proving difficult.

Such an example is Oklahoma's "Open Meeting" Law. An

attempt was made during the 1973 session to amend this

law to exclude "professional negotiations"from coverage

by the law. The attempt was fruitless.

It would be best if the "exclusion" would be in-

cluded within the "Collective Negotiations Act" to

preclude any confusion as to exactly what is excepted

from the "Open Meeting" Law. Administrators and labor

law experts uniformly agree that the purpose of nego-

tiations is defeated if the School Board is forced "out"

into open session. But, alas, because an "attempt" was

made to "amend" the open meeting law, everyone was "up

in arms" and the obvious happened--the measure failed

to pass, and we.continue to be "restricted" in our

usage of the one vehicle that promotes advancements in

education--professional negotiations.
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Another piece of "no-touch" legislation is, with-

out a doubt, the most troublesome, confusing and

"beyond interpretation" statute in Oklahoma School-

house Law. Oklahoma's teacher tenure law (70 O. S.

Section 6-122 as amplified and discussed in Chapter

One), desperately needs revision. This is not to say

that tenure should be abolished in Oklahoma's public

school system, but it is to say the following:

1. 6-122 edicts due process requirements

without accompanying legislation to

provide the authority for compliance;

2. 6-122 requires no less than three

"appellate" proceedings after action

of non-renewal, all of which require

"de novo" hearings, rather than

appeal by record;

3. 6-122 severely restricts termination

actions as to "causes" available;

4. 6-122 is devoid of time limit re-

strictions as to deadlines for the

filing of appeals and the con-

duction and determination of

hearings;
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5. 6-122 requires a mandatory reinstatement

remedy, which is an unlivable precept

to the conduct of education;

6. 6-122 generally requires an all too

lengthy process which prejudice both

the teacher and the board as to their

status the following school year.

An article submitted to the "Journal of Law and

Education," recommends "The Usage of Arbitration in

Teacher Termination Matters," where the total issue

of "sufficient cause" would be determined by a panel

of competent arbitrators for a final decision as to

the teacher's status. Such would occur immediately

subsequent to notification of termination and, in

effect, both the Board and the teacher would be

aware of their respective status probably prior to

the termination of that particular school year, thus

eliminating the "longer than necessary" administrative

and legal proceedings now required.

Finally, Oklahoma is in dire need of an

evaluation law, similar to a new law in Kansas, which

would require all school districts to have an evalua-

tion program. Typically, the board who has an
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evaluation program has already suffered a teacher's

challenge to a termination. Teacher after teacher is

heard to say during his "statutory forum," "I just

don't know why I was terminated, nor did I ever have

any indication there was any problem existing with my

performance." If the termination is justified, a

"record" containing the appropriate evaluation

statistics should disprove such a statement.

School district boards and administrators should be

cognizant of these statutory areas which cause particular

. problems. They should be prepared to campaign for needed

legislation which will enhance their respective school

district operations, remembering at all times to pre-

serve the "entity" of the Oklahoma School District,

while at the same time unifying with other school

districts as to the resolving of common problems.
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