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‘Intrc:ductlon L R

The mter*r‘elated tbplcs of broadcast access and commumty
ascertainment have occupied such a g;entral' position in discussions
abé:ut the broé.dcas'ti‘ng indgsfr*y during the past five years that it is
nearly irr:possible for ah_ygne in the field of mass communication not
to have gt least a limited awareness of their evolution. Yet, once the B
géneraliééitions and majof‘ philqsdphical positions Thave been reviewed, .

there. remains a considerable amount of confusion as to the significance

and implications of current regw)lations‘ and broadcast practices. The

-~

words "access" and "ascertainment" have been used in such a variety
' of contexts that the connotations associated with each term are frequently
the source of misunderstandings both within and without the broadcast

'med'ia., Thus, the purpose of this paper is to briefly trace the major-

developments which have served to shape the current issues of access
and a_scertainrhent as they relate to America's systém of broadcasting.

In addition, this summary will hopefully assist in the r*ecogpition of mean—

' ingful avenues of inquiry that will provide a basis for further discussion

. ? - ~ N
and research.
7

,'Or‘iginé of Broadcast Access

Wit a First Amendment to the United'States Constitution which -
guar‘antees freedom of expressmn for.all U. S., citizéns s itis not sur-

prising to find this protection makmg its way into the ﬁr‘st meaningf‘ul piece

of broadcast legis'lat;ion in the United State's. Borrowing from the language:

’ B 3
: ~
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S
df an earlier public utilities act, the Radio Act .of 1927 established an

dministrative agency (Federal Féadio Commission) that was charged

.
4

td hegglate a private ‘y owned system of voice broadcasting according to
the "public interest, cén_:/enience, or-_n.écessity.. " I doing so; the FR¢
was given responsibility for selecting from all availéble appl.icani:,s, -.those
who should bé granted access to the air waves. When the Radi6 Act“of
1927 was revised éix years later, these important obligations were en-

trusted to the seven-member Federal Communications Commission,

-

created by the Communications Act of 1934,
The judgments of Congress in 1927 and 1984 were as much a product
of the law of nature as they were the law provided under the First Amend-

ment. Unlike the unlimited entry afforded by the print media, the radio

. ,

N . spectrum dictates specific restrictions. The physical characteristics of

"the -radio spectrum are absolute; a_nd' its capacity as a means of electronic § -
communication is limited. Recognizing this fundamental distinction bétweenr |
print and eleqtronic communication, Congr:ess assured that access to the . |

. viradio spectrum thjld be controlled in a manner that was consistent with
fhe .commc;n good of all the people.
It Was clear from the beginning that this fundamental position would
be the basis of arf on-going debate that continues through the present day,
That radio was inherently different from print media and therefore would °

receive different regulatory interpretations was first tested in the courts |

in the early 1930's. In the case of Near v. Minhesota (1981), the U. S.

Supreme Court ruled that government had hd power to restrict a newspaper




- from publishing vicious statements about law enforcement agencies‘or

religious groups. Howewver, during the following year, in the case of

Trinity Methodist Church, South v, FRC (1932), the U. S. Court of

Appeals reaffirmed the right of the FRC to deny a broadcaster a renewal

of his license for making similar kinds of statements over the air. The ,
FRC's decision concerned a Reverend Doctor Schuler, licensee of KGEF o
radio, Los Angeles, whé"was accused by a numb.er' of local citizens of, |
among other objectional utterances, broadcasting attacks on the Roman

» Catholic Church. Dr. Schuler appealed the decision to the Supreme Court,

~ but it declined to review the case. Hence, it was 'deterrr;inéd early that the
denial of a broadcast license was not an abridgemlznt of freedom of speech
in the same sense that suppression of a publication constitutes prior restraint
and furthermore, that the re‘gulatory powers of FRC (and later FCC) would
be upheld. - |

During the remainder of the 1930s and ?a,ﬂy 1940s, t?e; FCC exercised

its regulatory authority on a’'case-by-case basis, usually to the satisfaction
of broadcast licenseés. Howewver, caught in the u;'mcomfortable position of
being unable to involve itself eubecuy in the specification of appropriate
programming, while responding more and moré negatively to the program
choices of broadcasters at the time of license renewal, the FCC sought
out the assist?.nce of Charles-A. Siepman to draft a programming policy
statement that would assist broadcasters in the development of program
scheduleé and provide a quideline for assessing their performance. This

policy statement, frequently referred to as the "Blue Book, " outlin?d the

. . : 4




Commission's concern with the status of program service, a review of
. _"/' -

-

the FCC's jurisdiction with respect to programming, aspects of "public

interest" interpretation, the weakness of broadcasters' arguments

citing gcononhic burdens, and proposals for future Commission policy. o

The document; stated that although the FCC.r*ecognized its responsibilities

aé the licensing agency estalslished by Congfess, it had to rely upon forces :

¢ inthe pubiic sector to monitor the performance of broadcasters. The role
of pr'ofessional critics was underscored, and a plea was made for more
regular critical consideration. As to the public in general, the Commission

called for the expanéion of radio listener councils which could be instrumental

in surveying public preferencgs and attitudes, monitoring stations for omis-

sions of public interest programs and serving to promote forthcoming pro-

grarhs of cqmmunity interest. Response to the "Blue Book" from the

&

broadcasting industry was immediate. The FCC was seen as oversteppihg

its authority and being in violation of Section 326 of the Communication
Act (censorship). Perhaps intended more as a Waming of potertial program
reform than actuai Commission policy, the "Blue Book" was never officially
adopted nor enforced.

An i;nportant s;egfnent of programming which had received_specif‘ic

attention by the. FCC prior to 1940 was that of station editorializing. During
, f

November, 1939, the FCC held hearings in the matters of a competing; ap-

plication for a construction permit filed by The Mayflower Br‘oadéasting
Corporation and license renewal applications for main and auxiliary trans-

1

1

?

. i

mitters of The Yankee Network, Inc. in Boston, Massachusetts. Exceptions 3
3

i

)

|
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to the proposed conclusions were filed by The Mayﬂower‘Br‘oad(casting
Corporation which resglted in subsequen}: legal debate in September,

1940. Then, on January 16,— 1941, the FCC issued a "Decision énd Order"
which Became known as the "Mayflower Decision." Ironically from an
historical standpoint, the denial of Mayflower's application for a con-
struction permit was of incidental importance. Of major significance was
the position of the Commission regarding the poli;::y of Y_gnkee's station,
wAAB, to br*oadcasi: editorials urging the election of various candidates

and supporting a particular side of‘contr'over*sial issues. Making clear its
opinion, the: Commission stated, ", ...that with the limitations in frequencies
inherent in the nature of r*adio‘, the public interest can never be served by

a dedication of any broad;:agt facility to the suppor‘t; of [one's] own® partisan
ends."1 The FCC went on to explain that a truly free system of broadcasting
coinld not be used to support the causes of the licensee or back the election
of a particular candidate. In short, the broadcaster could not serve as an

‘

advocate: I

"Freedom of speech on the radio must be broad enough to ‘ -

prov1de full and equal opportunity for the presentation to the
public of all sides of public issues. Indeed, as one licensed

to operate in a public domain the licensee has assumed the -
obligation of presenting all sides of important public questions,
fairly, objectively and without bias. The pubhc interest-—-not
the pmvate-—ls paramount. "2

The cogcepf of fairness in broadcasting pontinued to be a basic,
although conf’using , consideration in license renewal deci‘sions until June 1,

1949, when, following éight days of public hearings, the Commisgion issued

its report on "Editbrializing by Broadcast Licensees. " Repeating a position

7




taken earlier by the Gommission, the report stated:

"The life of each commumty involves a multitude of interests
some dominarit and all pervasive such as interest in public
affairs, education and similar matters and some highly
specialized and limited to few. The practlcal day-to-day
problem with which every licens;ee is faced is one of

striking a balance between these various interests to

reflect them in a program service which is useful to

the community, and which will /in some way fulfill the

needs and interests of the maqy."s

However, unlike the Mayflower Decigzion which restr'icted broadcast
]
licensees from taking an editorial pcf’sitionin.m,eeti‘ng its public interest-
obligation, the 1949 Repor't'reversed; that decision. In considering the
. broadér issue of fairness, theb F-'CC‘ recognized that editorial expression
could take manybfor‘ms and that "...we have therefore come to the con—-
clusion that overt licensee editorialization, within reasonable limits and

subject to the general requirements of fairness. ..., is not contrary to the

public interest.”" Furthermore, the Commission stated that the broadcast
'licensees have an affirmative duty to encourage and implemeni: the airing
of all sides of controversial kgsues and that they are also obligated to
make their facilities available upon demand for the expression of opposing
' poihts of view.® Similarly, in accordance with the belief that the public's
need for n’ews,' commentary and opinion could only b? met Esy its being

"

able to consider and accept or reject a variety of conflicting views by

résponsible elements of the community, the FCC reaffirmed its require-
fment that licensees devote a "raasonable percentage" of their broadcast
time to news and public issues in the communities they serve.

Broadcast Access Tests Its Wings




/ _ ..7 —
.

/ By 1964, the FCC had based enough case-by-case decisions on
\‘h7 now famous ""Fairness Doctrine" that it issued a public notice entitled,

"Applicability of the Fairness Doctrine in the Handling of Controversial

issues of Public lmpor*t:as’.nce."('3 Interestingly, this report appeared in
the same year as the events that eventually led to two landmark decisions,
/ " .

. /" the WLBT and Red Lion cases.

/’ > -

;‘f The Office of Communication of the United Church of Christ had

/ joined with two black civil rights-lggder‘s in Jackson, Miss-issippi, in

filing a "Petition to Deny" license renewal of station'WL.BT-TV. The.

- npetition”" was based upon documented evidence that the stat‘ion had repe:atedly
t.:ikén a segregaﬁion{st viewpoint in its programming and had ignored a nine~
year history of comfalain& from the black comm'unity which represented
45% of its viewers. The FCC considered the "Petition" and issued a one~
year "probationary" renewal, but refused to gr*r;mt'a public hearing on the

-

'gr‘ounds that the church and citizen group challengers did not represent an
existing or potential competitor for the,license of WLBT-TV. Not easily
discouraged, the United Church of Christ took the FCC to the U. S. Court
of Appeals. The Court ruled in favor of the Church and granted representa-
tives the right to participate in a public hearing s thus establ ishing the
precederit that public interest .gr‘oups deserved the same régulatory rights
as those enjoyed by competing broadcast applicants. Following a long
_struggle with both the FCC and broadcast interests, another Court of

Appeals decision in 1968 finally ruled in favor of the original "Petition to

beny" and revoked the license of WLBT-TV,

9




As to the second histor*ilc case, it was in the fall of 1964 that
. ‘fadio stgtiqn WGc; Red L.ion, Pennsylvania, broadcast a "Christian
Crusade" program which contained biting remarks aimed at autho:*
Fred .Jb. Cook. Under the per‘scénal attack provisions of the Fairness
boctfine, Cook asked for air time to reply to the statements of Rev.
Billy James Hargis. Having already failed in its affir*mati-ve obligation
to seek Cook out and supply him with both a tr*ansc;r*ipt-and the opportunity g
to respond, WGCB ,aggrevated matters further by reacting to Cook's
request by sending him the stat;ion's standard rate card. The FCC's
initial position with regard to WGCB was far more supporﬁve of the
principle of public access than it had been in the W‘L}ST*case. The
Commisasion issued notice that the Red lion Broadcasting Company haa '
an obligation to afford Fred Cook free time to reply, and thereby set
the gtage for testiné the constiti.ltional ity of the Fairness Doctrine.
'Red Lion took its appeal to the U. S. Court of Appeals in Wash- o
ington, D. C., but the Court ruled in favor of the FC.C'S decision. How-
ever, at about the same time in Chicago's Seventh Circuit Court of Appeals,
the Radio Television News Directors Assoclation (RTNDA) was also con- |
testing the Commigsion's rules concerning the pr*ovisién' of reply time
for political editorials and personal attacks. Here the Court ruled that
the personal attack r:ules tended tc; inhibit freedom of the electronic press..
Wit‘:h a disparity in the decisions by our Nation's judicial syétem,

it became obvious that the congstitutionality of the Fairness Doctrine would

need to be determined in the Supreme COJM:. * Considering the two cases

Q ) .10




in a éingl_e décision, since known ad B_gc_:i Lion, the Supreme Court

ruled unanimously that the Fair:ness Doctrine and its personal attack
rules were consistent with the First Amendment. Delivering the

opinion of the Court, :Justice White statéd » "It is the right of the viewers

and listeners, not the right of the broadcasters; which is.paramount....

It is the right of the public to receive suitable access to social, political,

esthetic, moral and other ideas and experiences which is crucial here. n?

The political and social unrest of the 1960's, coupled with the
President's increased use of direct access through the broadcast media,
contributed to an ever'-gr'o\;ving dissatisfaction with the réle broadcasting
was playing as a forum for the free expression of opposing points of view.
Mln addition, questions of Fairness Doctrine appl ications to commercial
advertising were opened wide Wher;, in E;e;ember, 1966, a young Man-

hattan lawyer, John W. Banzhef III ,zetitioned weBs-TV, New York City,

.~
-

for free time to respond to cigarette commercials. The far-reaching

implications of this request remained an important question until June 2,
. :

~

1967, when the FCC issued ifs opinion in a letter to WCBS-TV.8 The

Ld . N
Commission stated that the Fairness Doctrine did apply to cigarette - //

| .
advertising, but itgs r*glint}; was lirﬁlted solelS/ to that one product. Yet,
despite this firm pronouncement, the Commiss.ion V\'ras.undoubtedly aware
that through its opinion, a hole had been opened in the dike.

The mood of the legal corﬁmunii:y was right for the appearance of

Jerome Barron's provodative piece, "Access to the Press: A New First

_ Amendment Right, " which was published in the May 1967 issue of the

11
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Harvard I_aW Review. The Eesounding theme that the First Amenﬁment
should be returned to the people had an appealing Eing, and it.served

to feed the growing swell of citizen un'&-\est which was beginning to crest.
Citizen groups began springing up thr‘oughogt tlr;e coﬁmtr'y, and legal. -
advisors, such as the Medié Access Project, extended a heiping hana.
Qit;izéhs in Media, Pennsylvania successfully challenged the license |
rencwal of WXUR—AM—F’M, a mouthpiece' for right-wing preacher

carl Melntire. The FCC's decision to strip the station's owner,
Ezrandyw;nesMéin Line Radio, Inc., of the two licenses was upheld by the
Court.9 Extension of the Commission's ;:igar'ette advertisement ruling

to products potentially dangerous to the environmenf was also forth-

coming through the Friends of the Earth and Wilderness decisions 10

_Indeed, the impact of the Fairness Doctrine appeared to be racing out of

control. ' -

On June 9, 1971, the FCC initiatedﬁ re-examination of the F‘aimess.
Doctrine through the release of a "Notice of Inquir;y in the Matter of Handling
of Public Issues under the Fairmess Doctrine and the Public Interest of the
Communications Aét." While issues of fairmess and 'access were being
deeided in the eourts, the heated debate ever the ascumptions and ap-
plications of the Docetrine was recciving wide public attention. Finally in
June of 1974, following the filing of ﬁumor@ué eomments and extensive
hearings, the FCC issued its "Fairness Report. "1 Although the Com-

o

mission reitérated its original stand on questions of fairness, it r‘efus_ed

‘to set forth new rulemaking, asserting tho desire to continuehandling

42 . - |
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fairness complaints Oh-a cas‘e—by--case.basis. 'Pulling ._in the reins on
. - L
the mass. apphcatlon of" earher decls10n's to a w1de var1ety of 51tuatlons s

| . f B 1

cthe F‘CC dealt a heavy blow to cltrzen's groups by repudlatmg the concept [ )

e

of counter—advertxsmg and dlsclalmmg the 1967 clgarette rulmg as'a
. ,\* . e e .
: Falrness Doctrme precedent. Clearly, the Commlssron was exerclsmg ‘

P -

g 1ts perogatwe to regam control of the pub‘uc ‘access contro”\versy. Supported_f -
_by the Supreme Court demsmn in-the BEM case, the FCC's report served o
to close the door on requests for "government-dlctated access" on the |

. part of the pubhc. Conslstent ;’Vlth thls pos1t10n is the fmdmg that durmg . ﬂ
1973—74, 97% of the roughly\4800 falrness complamts were dlsmlssed out |
) :of’ hand. Of those remammg , only 19 cases mvolved FCC action agamst

' .broad::asters 12

Although the ﬂurry of ac‘thty whlch characterlzed the late 1960'

and the begmmng of the present decade appears to be 'slowly SUbSldlhg, R
proponents of pubhc access contmue thelr v1gll w1th at Ieast moderate

3

success. 13 The Nat10na1 Cltlzens Commlttee for Broadcastmg (publ 1sher
of access) and Frlends of the Earth are appealmg the "Falrness Report"
in the U. S. Court of Appeals for the District. of Columbla. Other citizens®

orgamzatlons, w1th tentative FCC approval are entermg mto agreements

W1th broadcasters prnbr to 11censee renewal.14 And while the legal and

congresstonal debates concerning fairness contmue ,15 the COthCthhS of

‘ such public access advdcates as Jerome Barron 3. Albert Kramer, N{cholas o
. e -
q,_-dohnson and r—‘rank L_loyd serve as mottos for md:wdua’s and groupsaeeklng *

-
3

to have thetr vmci{es heard, -
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Commumty Ascer'tamments' Evolutlon

The pmncxples of access an,d ascertalnment were hoth 1mpl 1c1tly o

3 stated in the "pubuc mterest" sl:andar‘d put forth in the Ra&o Act of
) 1927 » and were contmually relterated thmugh r‘ulemakmg procedures

.vand hcense renewal demslons dumng the next three decades. But the

tmly fer'tlle seeds of ascertamment which would eventually grcw 1nto a’

Afor‘mal r*uhng of 1ts OWn wer‘e planted in the FCC's 1960 "Progr*ammtng

[ -

' Pohcy Statement."16 Clothed in the Fammar* rhetoric of "the pubhc ’

t_-mter'est, conventence or necessity, " the Commlsslon 1nd1cated its

L\

pOSlthl’! as to how ﬂ';e broadcaster‘ mlght meet thls fundamental obhgatiorv

». "The pr'lnclpa’l 1ngr~ed1ent of such obhgatlon consigts of
a diligent, positive and continuing effort by the licensee

"to discover and fulfill the tastes, needs and desires of - .
his service area. If he has accomplished this, he has . )

- met his pubhc responslblllty n .
: . < ok '

"The maJor' elements usuaIly necessary to meet the public
_interest, needs and desires of the community in which the
station is located as developed by the industry, and rec-
ognized: by the Commission, have included: (1) Opportunity

for Local Self-Expression, (2) The Developmerit and Use
of Local Talent, (3) Programs for Children, (4) Religious
Program’s, (5) Educational Programs, (6) Public Affairs
Programs, (7) Editorialization by Licensees, (8) Political
Broadcasts s (9) Agricultural Programs, (10) News Pro-
grams, (11) Weather and Market Reports, (12) Sports .
Programs, (13) Service to Minority Gr‘oups, (14) Enter—

‘ 'talnment Programming. "7 N

The Commlssmn went on to explam that the declsion—makmg

o

‘ responslbthty for all programmlng matters r*emalned solely with the

. hcensee who was pr‘owdlng a broadcastlng sewlce izat was in concer‘t '

9

'Wlth the commumty served. ; HQWever‘, in order* to enable the FCC to

o
properly execute its ltcensmg functlons, the Commtsslon pr*péosed that ’

» future applicatmn for'ms, whether for a new or' r-enewed license, woutd ,

14




_13_ o . ) v - o -

require thet the applicant state: "(1) the measures he has taken and
the effort he has made to determine the testes, needs and desires of
. hts comm’ur;ity Qr service area, and (2) themanner in which he pro-
Aposed to meet those needs and desires. "18 “

For the next few years s the broadca.stmg indugtry interpreted the

FCC's mandate as appl_ymg to pr‘ogrammmg .needs and interests. Hence,

it was considered perfet:tly acéeptable to submit a cursory stetement
- which summarized the kinds of consultations which were conducted and

the types of programming that were identified. For the most part, this

process consisted of goihg to a few "community leaders" and asking the
question, "what kind of programs would you like to see us present?"
The predictable responses v:/er*e either so ambiguous or general, i.e.

"more publie affairs, " '"more educational , v e,tc. » that they were of little

real value to programdeciéion—makers. - Thus for all préctice.l purposes,

the initial ascertainment process was regarded as a meaningless exercise |

T~

by virtually everyone involved,

As the years passed the ﬂex1b111ty of the 1960 ascer‘tamment pollc\

v

was gradually r‘eplaced by requlrements for a detalled demographlc study
’ )
of the licensee's bmadcast area and specific consultatiop procedur-es

. which i.nsur'ed that ve.rious segments of the community were repr'esente'd‘.

.,}1 -

. On August 22, 1968 the FCC 1ssued & pubhc notice, "Ascer'tamment of

o . "

Commumty Needs b‘_?/ B;roadcast Appllcants ,"" which provided spec1flc

~

‘gu1de11nes for the proper completion of Iicense application forms (Part I,

Seetion's IvV-A and v-B). The‘notice represented another step tpward




Althoughthe intent of t" 968 notlce was to answer existing

vy“ .

plications had given rise, .o conﬂtcttng 1hter~pr,etat1'ons >w1th1n the legal
communiif‘y.lg As in t / case of the Falmess Doctrine, the Federal

N Communications B v Assocratlon pushed for a fur'ther statement that
would clarify Fgé ascertainment polity. Responding to this and similar
r'equests, !the"éefnmission addptetj a "Notice of Inquir*S/" on December 19, -
1969.20 Re/spcmses to the "Inqulr*y" were split between public and broad-
castmg eéxmps. Llcensees and their trade assoc1at10n, the Natlonal As-

»

. sociatien of Broadcasters, resisted increased formalization of the ascer—

tainment concept. Citizens groups, on the other hand, fﬂed comments

strongly supporting stiffer requirements and the abandonment of the "good

"

-

faith" standar‘d.' The result of the "Inquiry" was a r‘evieed and expanded
" Pmme;“ on Ascer*tamment of Community Problems by Broedcast Ap-
phcants" which was released on February 23, 1971.21 -
:
In-short, the 1971 "Primer" r‘equires all commercial br*oadcas:t i
applicants to determine the demographics atud comeosition of their; service
arees. ‘ The'n » on the basis of the compoeitionai vdata, management level
employees must 'cohduct.per*sonal interviews with a‘cross section of corri-'
munity leaders within' six months of filing the applicationv. | In addition, .a ' ]

random sample survey of the general public must be‘ completed by either




’._station personnel or a professional research organization during the

same period as the community leader mquiry.» Once both surveys

are concluded, the broadcast applicant must (D list the ascertained

needs and problems, (2) determine which needs and problems can be

surtable addressed, and (3) cite the specific programs that the applicant

Will broadcast to deal with those problems.

”

Revisions and Criticisms of Ascertainment

-

The confusmn s Ol"lthlsm and requests for repeal which have sur—

rounded the four-year evolution of the 1971 "'Prtmer" are second only to '

A
. 'those generated by the controversial F'airness Doctrine. F‘inding them-—~

»*

| selves inadequately prepared to meet the .1mposed requirements and
reJecting the ascertainment procedure&éﬁs being burdensome and un-' _
productive , the broadcasting rndustry has sustained a convincing assault

[

on the "Primer." Petitions for relaxation of specific methodological. con-—

SIderatlons have resulted in such periodic rewsmns as permitting manage- :

. rnent level personnel to substitul:e Joint meetings and telephone interv1ews

. ,for the prescribed faoe-—to-face personal 1nterV1ews.22 F-'rUstration over

' the uniform application of the guidelines to all commercial licensees '
without apparent regard to station type or market size gave rise to com-

plairts of unfair practices and economic hardships.

In 1978, the Commission opened several "Inquiries" to resolve a

r%mber of the questions that had been raised.. The commercial television

v‘enewal application form was revised and an annual reporting form was

created. Rather than ﬁling the general ascertainment information at

17




requirfga to Eompile an annual list of the ten most significant probléms
e | S exi; ing in the cbmmunity during the ;:r‘evious, tw_elve months, and
‘l“? r'attve pmgrammmg..tbat was broadcast by the hoensee in response
/‘i:o those pr'oblems.23 In addltlon, ;11 commer'cna'l stations were required
/ to commence broadcastmg, every 15 days s pubhc notices inviting comments
* ¥ about station per*f'ormance. Responding to the question of whether the
¥ r*espectwe mles of radio and tele\nsmn were sufﬁclently dlfferent to
" warrant separ'ate ascertamment gu1de1mes, the Commissmn solicited
ﬁ.mther',r‘eactions from inter'ested parties.

F;'om an educational standpoint, pr'obébly the m'ost significant
filnquiry" released dupihg 1978 dealt With the petitions from individuals
and cifizen‘s groups that sought to bring noncommercial educational “
(publlc) radio and telewsmn stations w1thm the pr‘ovmce of the ascertain-
ment r‘equir'ement. Noncommerclal stations had been purposely excluded .
from the "Pr‘lmer', n but the Commlssmn had stated in its rulemaking
that the educational broadcastihg exemptlon shoutd not be c.on51der'ed as
Wb;ingt per'maneﬁé. Be;,f‘orle the _envd of 1971 ,T petitions for further miemaking
had been Filed'by repr‘esentaiiives of three black organizations and several

' i’ndividua'ls.‘f‘; A_rr'udng the positions expreééeéwag the conviction that the -
gradual pmgramr;tiqg; shift éwgy from {'instmctiqnél" and toward "public"

necessitated a more affirmative obligation in the areas of access and

ascertainment. Keeping its 1971 eromiSe to educational broadcasters

“while 'r’esponding to the petitions received, the Commission released its
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"Notice of Inquiry' on Sept ber 11, 1973.25
By mid 1975, sufficignt time had elapsed to permit the filing of

numerous comments and replies, and allow the slow'—-moving Washiﬁgton
machinery to prepare its ﬁl:)dings'and issue a report. Turning ﬁr‘et to
the commercial a™ena, the FCC issued a propbsed rulemaking on May 15th
which it hoped would help satisfy critics from both the industry and public
sectors.26 The Commission proposed that bboadcaster*s engage in "con-
tinuous aseer'tainment" throughout the 1icense peri‘od instead of six months
prior to the date of reneWal application. \./Vhite.television and radio were
not found te require different ascerteinment standards on the-basis of
their respectwe roles, stations oper*atmg in commmltles of less than
10,000 populatlon (estimated to aﬁ-‘ect 1 900 radio and 14 television stations)
would be exempted from formal ascertainment procedures. Following
the precedent set for television stations in 1973, radio stations would be
expecteti to ma:intain in their*.pt;lblic files lists of the ten most significant
community problems and examples of typical pr*ogr:ams that were aired to
meet them. Other proposed revisions included the relieving of station |
management from the responsibility of conducting the eommunity leader
survey, expaneion .of‘ acceptable interviewing methods, and the replace-
ment of the compositional sﬁ.ldy with a 19-point community element check-
list provided by the Commigssion.

| The proposed rulemaking which was directed 'at educational broad-
casters appearetl_ on August 14, 1!5?5. In its "Notice, " the Qommiesioﬁ

stated, "Based on our review of the record in this proceeding, we are

@ L)
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ticipation programs that focused on the discussion of community p_robl\ems'.

- "educational' or 'public!" programs. The deadline for"reséonses to pro-

-18- .
convinced that noncommercial broadcasters should be s‘ubjec_:t‘ to fjor*r;nal
ascertainment requirements. n27 jdentifying the pending revisions which
were pmbosed for cbmmercial stations , the FCC explained that they "L
>wou1d similarly a:pply to nonéommercial'licensées. However, the,Com— .
mission promised to allow the educational broadcaster "considerable
flexibility in planning its leader: survey,' and encouraged noncommercial.
applicants to "experiment with a variety of methods and view this freedom,
in fact , ag a proving ground for methods which might at a later date be

applied in the commercial context."28 Comments were invited on possible

options for the general public survey, including pertodic au‘dienc‘e' par-

Licensees providing only instructional programming were exempted from
the ruling (as Were small 10~watt stations), but a specific definition was.

given to enable a clear distinction between instructional (in-school) and

posed rulemakings for both commercial and educational licensees has since

passed, and the waiting period for notices of formal adopfion has begun.
4

An Assessment of Access and Ascertainment

Although t;'re FCC unéioubtedly derives ‘sémeo degree of satisfaction
from what if: considers an on-going "fine tuning' of the fairness and ascer-
tainment requirements, the problems which are associated ‘with these
complex issues are far from beiné resolved. As noted carlier, a funda-

f'nental conflict exists between the inherent_motives of the commercial

market place and the basic prineiples which have been afforded by the First ,

/P |
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Amendment, ‘Attempti'ng to foster the ecqno.mic gr~ow1\:h of a mylti—faceted "

' -.te.l;;ccmmuni::ations industm; while bfulfillingv a congressional mandate to
‘ser've the "public interest" has frequently placed the Commission in a
.thanklésé position. The FCC has carried the banner of access into prime
time teIevis_ibh?Q aﬁd across the field of cable communications »30 but
ne.itlﬂer- effort has met with much success. The program diversity which
was so strongly recomménded for commercial te}evision in the Iai:e 1960's

" and was s‘uppbsédly assured by the ?’Prime Time Access Rule" has failed
to materialize. 'CATV's much-heralded put;lfc access phannels which began

arriving on the scene during the. early part of the present decade have

remained relatively dark. When someone dogs take the initiative to utilize
. <

I3

a cable system's acéess channel, it té nbt knco;r;mon four' the o‘per'atcir'mt; )

» repeat the program three or four times.al Thus, one lesson whvich has

) ’ been l,éamed frorﬁ this expefience is that access to communications tech;- _ w
nolégy does not, neces;,éi«r'ily-‘guaranteé ah improvement 1n the quality or
diversity of the messageé, transm{tted. ‘) |

In the casé of both the Fairness boctrine and proper implementation

of the formal ascertainment r\equim:zments » the FCC faces a dilemma.

. By the vety Act the_;t brought the Comm ission into existence, it is restricted

o

from venturing very far into the area of program content. But at the same

N

time, the FCC is respohsible for detérmir'\_ing that each station's perfor'rhance'

is in agreement with the "public interest,' and to a large extent, performance

and programming are synonymous. ‘Broadcasters have chided the Com-
mission at every opportunity, calling the Fairness Doctrine a "strangle

-
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hold" and the ascertainment process an "exercise in futility." Citizen
a&gr‘oups continue to press ﬂ;r‘ increased FCC interfvention s and persist
in the belief that anything less than a formal accqss'and ascertainment
" commitment from br*oadcaster‘s~ is comparable to no commitment at all.
Unfortunately, the acaderﬁic community has been of little help, in
resolving the stalemate. Scholarly research which has invevstigated the
ascertainment issue 'has'been directed toward, ."(1) the adequacy of fhe

various methodological strategies employed by station management; (2)

the utilization of such data in the actual application for renewal; and (3)

, the social policy ‘issues implicit in the requirement that a broadcaster
have contact with bothrcommunity leaders and a survey of the general
public. W82 In each of the .areas, selected findings from different studies
coulc‘i be used to suppor;t a particular point of view. As an example, using
data provided by Baldwin and (‘;:r'e?:enber*gf‘a one could argue that there is a
sighificapt discrepancy between information ellicited from community
‘leaders and thét provided by the g;neral public. OInter'estingly, the f’il;ndings
of Surlin and r*‘adiexg"’ can‘be used to demonstrate that a high ‘cor*r*elation
exists between the problem rankings of the community leaders and the
general public sample,  Careful extraction of ﬁﬁioﬁs results from the
reéeé;cﬁ ovaaldwinand Sur‘liﬁ,ssrr-‘éley,?s surlin,37 LeRoy38 and
LeRoy and Ungurait3? could enable a skillful manipulator to develop an
impressive arg?:ment for any one of several opposingxpositi'ons.\ This is
not to suggest fault in the research cited s but rather to illustrate the éx-—-

ploratory stage of current inquiries. As explained by Baldwin and Greenberg

: 22 .




in comvments to the FCC," . -we lack confidence in the present Kknow-
| ,ma;{é about ascertainment rﬁethodol_ogy. ‘There are new techniques to
be tried and r;afinéments to the vghiety of pr‘ocedur-es‘which have already
| been attempted;"4°' , ’

| ‘Research such as that above and the studies curreritly in progress, 4!
ére contribt.{ting to our understanding of the interrelated iséues of access |
aﬁd ascertainment. Methddological studies are atl:empting to deterrhine

\

whether f’ormal ascertamment requirements are more practlcally effective
L]
than mformal feedback, and whether existing guidelines should be replaced
with more productive alternatives. The FCC's recent prqposed rulemaking
for educatlonal broadcasters encourages exper‘lmentatlon and suggests
) spcmﬂc ’avenu.es of re\sear'ch that will contribute to constructive revisions
in the ascer‘tamment process., Developmentg in organizational commumcation,
‘arbitration and management relatlons could aﬁ’ord new theor'etical models
which might greatly influence the avolution of telecommunicationé; policy
at both 1ocal and national ieve'ls. | ‘Broad socié.l awareness of the cltizen"é.v
role in shaping America's cbmrriunicat-ions 'ind\,ustl;‘y is juSt si:afrting to
emerge, The néxt twenty years will witness a 'gr;owgving emp‘hasis on

citizen feedback systems thr'oughout: our soc’iety,ﬁ and the mechanisms of

broadcast access and ascertainment will be among them., \
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