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The article identifies major events that have impacted .
. on public policy toward testing during the last twenty) years.
~Events were classified into thrée catagories and descyfibed.
Concerns  that prompted éach event were 1dent1f1e§ and/an in-’

: terpretatlon of 'the interrelationship of events wWas made.
Events were classified as stemming from writings of indiyvidual
authors, publications of ‘professional organlzatlons, and ac-

)tlons taken by the Legislative, .Executive and Jud1c1al branches
of government.
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fy . . Thezpublications of the professfonal organitzations and
= .~ actions taken by-the three, branches of government were des-
i . cribed in detail. The writings of 1nd1v1duar writers were .
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e The major concerns of the initiatdrs of events were
,- -identified as. follows: ‘

!

a. Problems generated by the use of tests for maklng

employment decisions. |

- “b. Probiems of 1nterpreta€ion generated by semantic
' differences between the psychologlcal and legal
dlsc1p11nes. . .
- C. Rroblems associated with and“resulting from the impact
of accountability on the test developer and user.

114,~__ . - A notlcable trend was the shlftlng of the foci of prime
‘concerns from an emphas1s on 9rofe§s1onal competency to_an |,

CID . ;ncreas1ng empha81s on professional integrity. ¢ This in turn
resulted in an 'increasing resortment to a legalism that holds

CZD thé test ‘developer and user accountable for thelr respective

. product and use.




* " INTRODUCTION :

-

Publlc policy concerning the use of tests has been
shaped by a multitude of vevents. Notable events occurrlng
. within the past twenty years were -reviewed and classified.

Events were classified on the basis of who or what institut
tion was instrumental in effectlng their' occurence. It was
found that the most important pality shaping events-* stemmed
from threé sources: (1) individual writers, (2) profess1onal
organizations, anq«(3) branches of. government. e

Amohg the noteworthy writers in the first classification
were Whyte 1956, Baritz ‘1960, Black 1962, Gross 1962, Hoffman
“1962, -Fincher 1964 and 1973, Ennei’s 1964-1969, Ash.1966, Krug .
1965, and Lopez 1966. Three noteworthy professional organi-

‘. zations were the American Psychological Association- (APA),. ’.
the Ametican Edueational Research Association AERA), and the
National Council on Measurement in Education (NGME). Npte+
worthy events from the third classification consisted of:
-executive orders, legislative acts, and court rulings. Tables
1, 2, and 3 'chronologically list noteworthy events cla/slfled
as originating from individual writers, professxonal organi-
zations, and branches of: governmente : A

[ [
) Events such as noteworthy publlcatlons by 1nd1v1dual
. writers were acknowledged in Table'I but. not described in de-
tail. Noteworthy events that stemmed from professional.organ-
ization$ and branches of.government were ‘giveh more consider-
ation. Eath -event classified in these two grodpings was-de-~
scribed, and an 1nterprétatlon of 1ts relationship to other
events was given. Also an attempt was made to identify 'major
trends, issues, and concerns for each event., The first of
these events was the publication of "Ethical Standards of Psy-
chologlsts by the Amerlcan Psychological Association.
. [ 4
PR .,
Ethical Standards of PéYchoIogists
> In 1953 the American Psychological Association (APA) pub-
lished it% "Ethical  Stahdards of Psychologists.” This publi~
cation was one of the first attempts by an association to .
initiate a formal set of standards governing the use of tests.
During the next two decades, a number of other noteworthy pub-
lications that pertalned to tests were published. Among
these were "Technical Recommendatlons for .Psychological Tests
and Diagnostic Techniques in 1954, "Technical Recommendations
Mor Achievement Tests" in 1955, "Standards for Educatlona"-—’)
‘ Lnd Psychological Tests and Manuals' in 1966, and "Standards'
for Educational and Bsychological Tests" in-1974. ' In each
of these publlcatlons, ‘the dominant theme was mnterpreted as
.representing the :issues dnd concerns of the time. -
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One of the major concerns of tHe association during the

,early fifties was the prevention test abuses. It was
.thought that prevention of test abuges could be accompllshed
by insuring that test constructors and users were properly
tralned The prevalllng attitude was that profe551onally de-
veloped tests administered by competént persons would keep
test abuses at a minimum. Little emphasis was placedoon is-
sues concerning the professional intedgrity of the test con-
structors’ or test users:. The focus of attention was on thelir
professLonél competenc1es Thus, in keeping with this belief,
a-major topic in the 1953 publication peltalned to the back-
ground knowledge reduired of persons using variocus t¥pes of
‘test. ) X , L
Tests were classified into three levels: ‘A, B, and C.
Examples of tests classified at each level were given and '
competencies expected of ‘peyéons who used tests classified at
the various levels were described.

»

"Level ‘A~ tests consisted of those tests that could be ad-
"ministered, scored and 1nterpreted "with the aid.of a manual
by, a person who .had only a general orientation to the kindrof
institution or organization for whigh the test’was being ad-
ministered. Achievement or pyoficlency tests were examples‘
of tests at thlS level ,~ . . .

*Level. B tests requlred ‘that the tester have some tech-

nical knowiedge of test construction and use. The tester*was '

required to have competency in supporting psychologlcal and ,
educational flelds such as statistics, individual dlfferepces,
psychology of adjustment, personnel psychology and guldance
Examples)of’ level B tests would include aptitude.tests and
« adjustment 1nventor1es that apply to norma1 oopulatlon
Levael C tests consisted of tests and alds,.and ¥fequired
that the tester have a substantlal understanding of testlng
,and supportlng psychalogical . flelds, together with supervised
experierce in the use of these deV1oes Projective tests and
1nd1v1dual mental: tests would be, 1ncluded at this ‘level.

The major objectives of the 1953 publlcatlon were the
classifrcation of tests into levels and the establishment of
minimume tralnlng standards. These objectives were in keeping

. with the belief that profe551onally developed tests adminis-
tered by competent perSOns would keep tests abuseg at a mini-
mun. The possibility of deliberate test abuses and the legal
implications that would result from such .abuses was not a

z)oY concern at this time. The prevailing belief was that
st abuses resuﬁted more fyom ignorance than intent.’

. Perhaps ‘the greates influence on pubiic policy toward:
testlng resulting from the "Ethieal Standards of Psychologlsis

Y o1,
v
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was its role as a ferment of discussion. Tﬁs need for-a set
of guidelines governing the use of tests,ygb recdgnized by
a number of professional associations. Am ng these were the
American Education Research Association -and The National
- Counci] on Measurements used in Education. The APA pub-
lication fermented discussion within these ‘associations and
was the beginning of .a joint effert between associations o’
establish guidelines®governing testing.

1
AN

"Standard: fpr Educational and Psychological
Tests and Manuals
. ~

i The "Stahdards for Educafional and Psychologiéal Tests
and Manuals” was a publicatipn which. resulted from ‘the ef-
fortgs of three associations. The seguence of events leading
" to this publication was as follows: In Ma¥ch 1954, the Amer-
ican Psychological Association (APA) issued its "Technical
Recommendations for Psychological Tests and Diagnostic Tech-
niques." 1In January.1955, the Américan Educational Research
Association (AERA) and the National Council on Méasurement in
Education (NCME) “jointly issued their "Technical Reconmenda-
tions- for Achievement Tests." In the latter ‘part of 1963'a
joint APA-AERA-NCME committee of. eight members was consti-
tuted for the purpose of formulating a set ‘of technical
standards accepted by each association. Three years later in
1966 the associations. agreed on and jeintly published their.
"Standards for Educational and Psychologital Tests and Manu-
als." This publication was a major- contribution toward the
formation of a set of standards and recommendations fbr per-
sons ﬁpo use educational and psychological measuremeénts.

3

ﬁhe members of the three associations who were-the archi-
tects ‘of the standards did not restrict their efforts.solely
to the issues of testing téchnology; they.were‘also concerned
.dbout the human aspects of testing. The authors of the 1966
.standards described the impact of tests on *he individuals
tested as follows: '

bsychological and Educational tests are uSed in -

arriving-at decisions which may have great influence on

' the ultimate welfare of the persons tested, on educa- -
tional points of view and practices, and -on development
and’ utilization of. human'regources.' Test users, there-
fore, need to apply high standards of professional judye-
ment-imr.selecting and interpreting tests, and test -pro-
ducers are under obligation to produce tests which can be
of the greatest service. The test producer, in particu-
lar, has the task of providing sufficient information
about each test so'that-the users will know what reliance
can safely be placed on_-it. .

/
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This ghotation depicts the attitude that must have ‘prevailed
among the developers of the -1966 Standards. The concern
| . about what reliance can safely be placed -on a test wag of / .
pjgrticular note because this concern was to increase in in-
th51ty and eventually ge&erate a host of moral and legal
issues about test validit Basically the foci of concerns ) ,
‘had sh;fted from an emphasis on the test constructoer's and
user's competency to an emphasis’on what reliance can safely

t be placed on a test. ‘ _ )
Six topics pertaining to tests were covered in-cthe 1966
Standards (1) Dissemgination of information, (2) Interpret-: *

Reliability, (5) Administration and

and norms. Of these topics, the one -\
t controversy was the one on validity.
o validity was criticized as being both

ing, (3) Vvalidity, (4)
¢ . scoring, and (6) Sgale
" - *that generated the
The caverage giyve
' impcrecise and "insufficient. . The decriptions of the various, i
.- ’ types ,0of validity given'in the 1966 Standards may. haverbeen .o
' precise and sufficient for, a person schooled in psychomecrlcs (’
- but for other ,readers they were vague and "incomplete. ’Three
types of validity were described: namely: “Content:Validity,
criterion-related validity, and constfuct\\alldlty, Future -, -
. guidelines, from the Equal Opportunity Commission were to re- '
Cf“N‘ucommend each of-these types of validity for meeting minimum
standards for test validation. | § .

. - . . . Y 5
* . < The‘Motorola Case

- The case of. Motorola, Inc. Vs. Illinois Fair Employment

' Practices Commission and Leon Myart was the first major ‘coyrt
case pertalnlng to the use of tests for employment purposes. ,

' The main events of this case beglnnlng 15 July 1963 and ending -

‘ * 24 March 1966 were ‘cutlined b{y Wallace, Kissinger and Reynolds
' in Appendlx A of the article Testlng of’ Mlnority Group~43ppli-
.cants for Employment." .The followenq was based on their | ' !
_.chronology of the Motorola Case. . :

On 15°*July ,1963 Leon Myart, a black, applied for a Job as-
. . a televisiop phaser ‘and analyzer at the Franklin Plant of ,
» Motorola, Inc., in Franklin, Illinois.” 'He was required to - .
' take a five-minute 1ntelllgnece test administered by the com-
- pany and was fnterviewed.- He was not offered a job, nor was !
he informed whether he qualified for the job. .

On 29 July 1963 Myart flled a complalnt with the’” LllanlS
‘Falr Employment Practices CommiSsion and the,President's Com-
mittee on Equal Employment. Opportunity alleging thakt his not
being hired was due to racial discrimination. The case was
examined by Robert Bryant of the Illinois Fair Employment’
Practices _Commission on 27 and 28 January 1964, and the
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question whether a general ability.test ‘could be used as a

basis for gselection.for employment was raised. Upon examin-

ing the case, Bryant ruled that the intellignece test, Gen- .

- gral Ability Test no. 10, could not be used as a ba81s for

dlsquallfylng Myart for employment because the test. had been
normed on "advaptage groups" and did not "lend itself to ‘
equal employme opportunity to qualify for the hitherto
culturally deprived and disadvantaged groups."-’He therefore
directed Motorola to offer Myart a job'and to discontinue

using test no. . 10. -

e

) The decision‘was appealed and the case was rev1eded be-
fore the full commission four times during 1964. ReV1ews of .
the cas& were held on. April 18, May 25, July 14-15, and No-.
vember 18 . ’ )

, ¢ e
On November 18 a unanimoug§ decision was -issued by the )
commission. The members of the commission agreed that Myart .
;had been denied employment because of his race, Put they did
not direct ‘that he be hired by the company. They did direct
however, that_ le be compensated one~thousand dollars by :
Motorola,. 'Inc. . . ) \\\

. The case was appealed to the IllanlS CerUlt Court.
The circuit court reversed the decision that Myart bé paid
one-thousand dollars compensation; however, the findings , on’
discriminatioQ were upheld. . | '
L L4 .

The case was then appealed to the Illinois Supreme Court.
On March 24, 1966, the Illinois Supreme Court reversed ‘the
judgement of the circuit court on the grounds that the alleged
unfair employment practice was not established by a prepon- ~
derance of evidence. ‘

Vs This ended a case that had been under review for over' two
and one-half years, a case that had generated controversy and .
undergone a number of reverse decisions, a case that had re- .
ceived national publicity and, flnally, a case that wgs a |
landmark in judicial involvement in public pollcy tovard test-
1ng .The 1mportance of the case was not-attributed to the.
final rullng of the Illinois Supreme Court. The importance .
» of the case'was due to the publicity that was given to the
« directives issued by the IllanlS Fair Employment Commission.
The direétives issued by the commission on January 1964 gained
national attention. The impagt® of. the pub11C1ty was in turn
felt in congress where civil rights legislation was being
debated. This in turn prompted Senator Tower, a Republican
from Texas, to attach an amendment to the ClVll Rights Act
of 1964. .
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The Tower Amendment to. |

Y The Civil Rights Act of.1964 . g

t ' ; .
During 1964, civil rights legislation was being debated
in. CQngress The topics 'of debate covered a wide spectrum,
including public education, public facilities, housing,

'temployment practices, etc. The question of unlawful employ-

¢

ment practices was raised and debated. During debate of this
issue, an amendment,was introduced by Senator Tower of Texas.
This amendment later:became the Tower Amendment xo Title VII
of the Civil Rights Act qf 1964. '

-
-~

Zhe Tower Amendment was’ prompted by the IllinOis Fair
Employment Practice Commission's ruling on-the Motorola Case
The commission had disbarred the use of general ability tests
by employers, 'if said tests were to bé used as a basis for
selecting persons to be hired. The Tower Amendment had the

‘effect of establishing, in legal terms, the right,of an em-

ployer to use "professionally developed ability tests" for
.the purpose of selecting persons for employment prOVided that
the tests' were not inten 1onally discriminatory Thereby,”’
the amendment representéd a major attempt by the legislative
branch of government to‘'affect public policy governing the
use of tests. v

c The Tower Amendment Was embodied in Section 703 (h) of
Title VII of'%he Civil Rights Acts of 1964. It reads a#
follows: . ,

Nor shall it Be an unlawfdl employmergt practice for
an employer to give and act upon the results Qf any pro-
fessionallly developed ability test provided t at such
tests, it3 administration or action upon the results is
not designed, intended or used to discriminate begause
of race; olor, religion, sex, or national orgin.:

The wording of the anfendment led. to a controversy over
1hesuse of and meaning of the term "ability test". The
question was raised whether a legal ifterpretation of the
term "ability'test" was to include broad general abilities

‘that tend to measure.the person in theé abstract or be re-

stricted to speCific job related abilities that could be em-
piricalliy verified. 1In other words, were mental ability

tests or intellignece *tests alse to be classed as "ability
tests?" Members from both the psychological and legal profes-—
sions were in disagreement over how the term "ability test"
was to be-interpreted. An answ to this question was not
easily forthcoming. '

*
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The Emergence of Executive Influence on Publlc
Policy Toward Testing "
Executive Order No. 11246 J

* On 24, September 1965 President Johnson issued Executlvez
Order 11246 ‘entitled "Equal Employment Opportunity". This
drder superseded Executive Order No. 10590 (19 June 1955),
10722 (5 August 1957), 10925 (6 March 1961), 11114 (22 ‘June
1963) and 11162 (28 June 1964) .
e The order consisted of four parts, ‘three of whlch in-
directly pertained to publit policy toward the use of tests. .
These three were (1) nondiscrimination-.in goveérnment employ- .
ment, (2) nondiscrimination in employment by government con= '
tractors and subcontractors, and (3) nondiscrimination prov1-
sions in federally assisted construction contracts.

- Part I consisted of policy statements by the executive .

branch of government on discrimination in federal employment.
In general, a policy 6f equal opportunity was.to apply to
every aspect of federal employment. Discrimination on the

 basis of race,.creed, color, or national.orgin was specifical-
ly prohlblted Each executive department and agency was re-
quired to use an existing staff or establish'an office for

. the purpose of carrying out these policies. For example, the
task of insuring equal employment opportunity programs for
civilian employees was assigned to tge existing staff of the
Civil Service Commission. Other governmental departments, s
such as the Department of Labor, had to establish an-office
to carry out such parallel functions.

-~ Parts II and III dealt with discrimination as it related
to employment practices by government contractors, subcontrac-
tors and federally assigned construction contriactors. The .
topics covered in Part II were (A) duties of the Secretary of
Labor, (B) contractors' agreemehts, (C) powers and duties of
the. Secretary of Labor and the contracting agencies, (D) sanc-
tions and penalties, and (E) certificates of merit; whereas,
Part III dealt with nondlscrlmlnatlon _provisions 1n federally
asSisted construction contracts. , .

The issuance of Executive Order 11246 set the stage for
an eventual impact on public policy toward testing. One
feature of the order was a requirement that nondiscrimination
clauses be included in all government contracts, sub-contracts,
and federally assisted construction contracts. The Secretary

. of Labor was' charged with the responsibility for insuring
that gcontractors comply with such clauses. To carry out this
obllg tion, tHe Secretary of Labor established The Office of
Federal Contract Compliance, Equal Employment Opportunity,
Department of Ldboxr. Im turn, authority was delegated-to

~ e
!
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this office for carryin@ out its pesponSibilities One re-
sponsibility of this office was to develop and :i1ssue guide-
lines governing employment practices. Thus, authority had

"been delegated and the stige Set for an eventual impact by an

agency of the executive branch of government on public policy
téward the use of tests. ’ ;

Y

The' Executive Branch of Government Acknowledges
Sex as a Possible Basis for Discrimination:®
(Executive Order 11375)

A noticeable phenomenon about the text of Executive Order
11246 was the exclusion of sex as a possible-basis for dis-
crimination. The exclusion of sex was particularly notice-
able in view of the fact that Title VII of the Civil Rights
Act of 1964 dealt With the problem of Equal Employment Opport-
unity, and Section- 703 of Title VII was entitled "Discrimina-
tion because.of Race,' Color, Religion, Sex or National Orgin"
whereas, Executive Order 11246 entitled "Equal Employment Op-
portunity"” issued almost a year’ after the passage of the 1964
Civil Rights Act excluded sex.as a possible basis for dis-
crimination. Order 11246 acknowledged race, creed, color and
national orgin as possible basis for discrimination but not
sex. ‘This remained the official ‘position of the executive
branch of government until 1967 when Executive Order 11375
was issued. In effect, Order 11375 amended 11246 to include
sex as a possible basis for discrimination. In each case

"Discrimination becaqpe of rack, creed, or national orgin"

was amended to read "Discrimination because of race, color,

religion, sex on national orgin."

e
*,
.

The Equal Employment Opportunity Commission's
"Guidelines on- Equal Employment Testing Procedures"”

On 2 July 1964 civil rights legislation was passed[by
Congress chat would eventually have a considerable effect on

‘public policy toward the use of tests. A year later on 2

July 1965 the act became effective. One intent of the act
was to insure that all Americans would be considered for
hiring and promotion on the basis of their ability and qual-
ifications, without regard, to race, color, religion, sex or ,
national orgin. To insure that this intention would be car-

ried out, the act.provided for the establishment of the Equal

Employment Opportunity Commission . (EEOC). .
. &7

. A prime responsibility of the EEOC was to conduct tech-
nical studies in support of the purposes of Title VII. It =~ " __
soon became apparent that the purposes of Title VII could be,
interpreted in more than one way; of particular note were the
different interpretations given for Section 703 (h), the

_—
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‘Tower Amendment. A major dispute developed over how this

dection was to be interpreted. To resolve this. dispute, the
EEOC formulated a set of guidplines which were published in
the Federal Register on 24 August 1966. The publication was
entitled "Guidelines on Equal Employment Testlng Procedures."
This publication was the first set of guidelines to be issued
by the EEOC, and they were to be fet with both success and
fallure. _ ' .

From its very beginning, the EEOC was embroiled in con- ;
troversies—--some semantjcal, others attitudinal. From the
semantical side, the wording of the Tower Amendment, had led
to controversy over what constituted an ability test, while
on the attitudinal side there was a ndbtice€able shift of the
foci of prime concerns from an emphasis on professional com-
petency té an emphasis on professional 1ntegr1ty

- The semantical problem has been'viewed as resultlng from
a communications gap between two dlsglnct disciplinaes, namely
those of psychometrjcs and law. In 1969 Enneis perceived the
problem as follows: » ot

. During the four years that the Equal Employment
. Opportunity Commission has been in operatiomn, the issues
of %mployment testing have been among the more persistent
- and difficult ones. As-far as the EEOC is concerned, it
is probably correct to say that psychological testing in-

cipline with legal deflnltlons of employment dlscrlmlna-
tion.3 s .
The resolutlon of semantic differences between rthe ﬁéycholog-
ical and legal disciplines was to be the major concern of
forthcoming guldellnes by the EEOC. , _ .

From the standpoint of attatude, the shift in concerns
meant that issues would no longer focus merely on the compe=
tency or incompetency of the test constrictor and user; it
would also focus on their intentions and professional integ-
rity. The following quote from the 1966 EEOC guidelines ex-
"emplifies both the emerging semantlcal issues and shifting
.0of concerns.

-

The commission accordingly interprets professionally
developed ability tests to mean a test which fairly
measures the knowledge or skill required by the particu-
lar job or, class of jobs which the applicant seeks, or
ywhich falrly of fers the employer a chance to measure the
applicant's ability to perform a particular job or class
of jobs. The fact that a test was prepared by an in-
dividual or organization claiming expertise in test

-

’
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preparation does not, withouE more, justify its use with-
. in the meaning of Title VII. ' -

In brief, the 1966 .guidelines were vaguely written and
+tended to raise issues, not resolve them. The replacement of
"professionally:developed.ability ,tests" by "a test which
fairly measures. knowledge or skills and fairly offers the:
employer a chance to measure the appliwant's ability" did. *
little toward-resolving the controversy. The guidelines did
not indicate what a fair measure would be or how fairness
wouldsbe judged.. Also, what constituted "more" in "without
more" in the above quotation was not clearly defined; at best,
.it alluded to’ an emerging attitude that test developers ‘and .
users ought to be accouptable for their respective products

and uses,

Despite the acknowledged shortcomings of the 1966 EEOC
Guidelines, their publication was a noteworthy.event. They
,were the first set of guidelines to be 'issued ,in compliance
with thé™1964 Civil Rights Act and represented a major influ-
ence, stemming from the legislative branch of government, on
public policy toward testing. - They wére to remain in effect-
until‘l August 1970, at which time they would be superseded
by a new set of guidelines entitled "Guidelines on Employee
Selection Procedures."” :

- v

The Equal Employment Opportunity Commissions
. "Guidelines on Employee Selection Procedures”
On the first of August. 1970 a new set of guidelines en~
" titled "Guidelines on Employee Selection Procedures" was
issued by the EEOC. The new guidelines superseded and en-
larged upon the 1966 guidelines. A noticeable trend in t
new guideline was the tendency to describe in more detail™the
‘topics discussed and terminology used. Two terms of par-
ticular importance were "test" and "discrimination."
The term "test" was defined as any paper and pencil or
prerEormance measure used as a basis for any employment decis-
ion. Paper and pencil or performahce measures included mea-
sures of general intelligence; mental ability and learning
ability; specific,intellectual abilities; mechanical, clerical
and other aptitudes; dexterity and coordination; knowledge
. and proficiency; occupational and other .interests; and atti-
" tudes, pexrsonality or temperament. Also included were all
formal, scored quantified or standardized techniques of as-
sessing job suitability such as specific qualifying or dis-
qualifying personal history or background requirements, spe-
cific educational or work history requirements, scored inter=-
views, biographical information blanks, interviews rating .
scales, scored application forms, etc. Any of the above .1
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ﬁ,measures, when msed as a basis for makind*employment -deci-
.slons, constituted a "test", whereas employmant decxglons in-
cluded decisions ‘affecting one's eligibilityv/for hire, trans-
- fer, promotlon, m?mbershlp, training, referral or retention.

N - Dlscrlmlnatlon was defined as the use of any test whlch
*  “adversely affects hiringy promotlon, transfer or any other .
+ .employment or membership opportunltyfof«ciasses protected by
- Title VII of the Civil:Rights Act of lQGZ unless: (a$ the . .
test 'has been validated' and-evidences a high degree of util-
,1ty and (b)' the person giving or acting upon “the results of
“the particular test can demonstrate that afternative. guit- -+
able hiring,. transfer or promotlon procedures are, unavallablé
for hlS use. .

TOplCS on valldlly were dlscussed in detall. Among
thése were topics gn Evidence of Validity; Minimum Standards ‘ )
for Validation, Presentation of Validity- Evidence, Use of .
‘Other- Valldlty Studles and Assumptlon of Valldlty. ' -

e The. guidelines djisallowed ahy assumptlon of valldlty

and placed the burden of proof of validity on the testi!

*  Under no crxcumstances could the general‘réputatlon of
test, its author or- its publlsher, or casyal reports of a ’

’,Z test's' utiligy. ‘be accepted im ,lieu of evidence of valldlty.

. ¥

IA every case i which a test was used for making an’employ-

ment. gecision, evidence of the test' s vaildlty was &o be ' N

-

' supplled bv the tester.

Valldatron requlrements varied with each testlng situa- -

tlon. Undey: certain conditions,, content or construct valid- jﬁé
glty were ‘acceptable for meeting/validity requlrements. For %
example, ‘evidence of content, idity alone would be accept~ ‘
able prov1ded that the test were well devel ed and consist-
ed of suitable samples of the eSSentlal kno leage, skills or
behaviors composing the job in question.” However, when tech-

. nically feasible, % criterion-related validity was required

" and ‘could not be substituted for by content or construdt
validities. , The ‘state ©0f being "technically feas1ble was
described #n the gurgellnes as fOIIOWS.

\ . *
‘The term "technacally ‘feasible" as uséd in these

guldellnes means having or obtaining a sufficient number
. of'mlnorlty individuals to achieve findings of .statisti-
. cal and practlcal 81gn1f1cance, the opportunlty to obta;n
unblased Job performance criteria, etc.>

. Persons clalmlng the absence of teehnigal-feasibility .

Q(zwcre required to demonstrate pogsitive evidence of this .
' alssence. In othex words, evidence of content®(if the case

-4 of job knowledge or profidiency tests) or 'constrlict (in the *

‘ [ ~
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case of traif measures) validity,'wonld be acceptable orly
if it could be positively demongtrated that a criterion-re--
'lated ‘validity was technically unfeasible.

The: "Standards for Educat;onal And Psychologlcal Tests
-and Manuals" published by the American Psychologlcal Associa-
tlon (APA} were spec1f1ca11y referred to .in the topic on
"Minimum Standards for Validation." “Evidence of content,
.construct or criterion-related valldlty called for in the .
guidglines was to be subjected to the dame standards for
“those types of validity as déscribed in the APA publication.
For example, if.content valldlty were allowed as evidence of,
. test valldlty, then the standards governing c¢ontent validity
in the APA publication would-be applicable to the tester.
This included such requirements as obtaining an adequate,
sample, describing the credentials of the experts who select-.
ed the items, and reporting the extent of agreement between
1ndependent Judgements about each item.

Another type of validity referred to in the guldellnes
hut not mentidned in the APA publications was dlfferentlal s
validity. Differential validity was included as a validity
requiremept in the 1970 guldellnes. A' precise definition-of
differential' validity was not offered; however, various as-
pects 'that pertained to .the nption of differential validity
were described. 1In brief, to meet the differential validity
requlrements data must .be generated and results separately
reported for mlnorlty and non minority groups whenever tech-
.nically' feasible. Here again the question of technical fea--
sibility was raised and the burdén of demonstratlng technical
Aunfeas1b111ty fell on the tester.

The 1970 guidelines, like ‘the 1966 guldellnes, clarlfled
somé questions and-generated others. Detalled descriptions -
of terms such as "test" and "discrimination” tended toward
clarification; however, Vaguely defined phrases such’as -"dif-
ferential validity" and technlcally feasible" insured that
semantic differences betwéen the legal and psychological
d1sc1plines would remain. .

7
"a. -

. ‘ Desplte “these shortcomlngs in the intended goal of
clarifying meaning, the 1970 guidelines met with some success

. and marked a high p01nt in legislative influence on public
pollcy toward testing. The use of tests for employment de-
cisions had increased considerably since the, passage of the
1964 Civil nghgﬁ_Act, and the number of poss1b1e misuseg of
tests had likewilse increased. Thus, the 1970 guidelines pro-
vided a muchk needed interpretation of the intent of Title VII
of the 1964 act and, thereby, contributed to the implementa-

. tion of nondiscriminatory personnel pollc1es. Then too, in
all likelihood these guidellnes abettéd the| ferment for'a

]
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cpurt test of Title VII. -Such a court tést was,soon to be
forthcoming in Grlggs Vs. Duke Power Company.
] . . “ ° 14
) s
Griggs Vs. Duke POWer Company

-
. . 7 R 4 . . s .
: The osge\ofawlllle S. Griggs et al. , Petitioners., Vs. .
Duke Power Comsany was the.decond major court case pertaining
to public policy toward the use of tests. The first case,
Myart Vs. Motorola, was decided in the Illinois Supreme Court
* on'March 1966. - The Griggs Vs. Duke Power Company case was
decided in the U.S. Supreme Court on the 8th of March 1971l.
. The former case differed from the latter case in both the
~ ~ level ,of the deciding court and the directiop of the decision
rensered. Unlike the former case, the Griggs Vs. Duke Power
{Company case¢ was a U.S. Supreme Court decision and in favor
of the original petitipners. Consequeptly it has had a i
‘greater effect on p ic poli\cy toward the use of tests than . N
the Motorola cas€e—_
4 ” - a
¢ _,The Griggs.Vs. Duke Power Company case began as a class
action suit.by black employees at Duke Power Company's Dan
River..steam station located at Draper, North: «Carolina. The
‘station had 95 employees, 14 of whom were black. Thirteen of . -
the 14 black employees were patltloners in tHe suit. The '
* plantiffs claimed that the company's employment practices -
v101ated their civil rights. Spécifically challedged was the
company s employment requirément that any employee or poten-
tial employee have a high school education or pass a standard-
ized general 1ntelllgence test as a condition for transfer to
p . ,a new job (in the case of an old employee) or initial employ-
‘ment (in the case of a ney. employee) The petitioners claimed - ;
’ _ that these requirements “for hire and transfer operdted ro k ‘

rencer ineligible a disproportionate number of blacks.
. . /

‘.'. /- ) ’ " . 13
/The case was brought before the United States '‘District .
Court for ‘the .middle district of North Cardlina at Greensboro, o
North Carcdlina. The District Court digmissed the’ complaint.
The dismissal wa§ appealed and the appedls court remanded
. that.in absence of .a dlscramlnatory purpose, requq%ement of a
high school educdtion or the passing of .a standardized general
. 1ntepllgence test as a condition of employment in or transfer - )
to jobs was pernitted by .thé Civil Rights Act. The c¥aim was
rejected that such requirements operated to rendér dineligible
a markedly disproportionate number of Negroes and were there-
fore unlawful. undér the act unless showh to be jobwrelated. C
- ﬁertlo:arl waé‘granted and the case was gent .to the Supreme
v _ Court foxy review. The opiinion of the Sourt was ,delivered by
Chief JUstice Burger. The Supreme Court reversed the appeals ;
.court' é%remand holdlng that, the employer was prohlblted by ’

.
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provisions of the civil rights’'act from requiring a high
school education’ 6r passing of 'standardized general intell-
igence where (a) neither standard was shown to be signifi-=
cantly related to successful job performance, (b) both re-
quirements operated to disqualify Negroes at a substantially
higher tate than white applicants, and (c) jobs-in question
formerly had been filled only by white employees as part of
a longstanding practice of preference to whites. This decis-
ion was to have a profound impact-on public policy toward .
testlng Prior to the Supreme Court's rullng, the EEOC's

"Guidelines on Employee Selection Procedure" offered an in-
terpretation of the intent of the Civil Rights Act of 1964
and recommended necessary measures an'employer should take
to be in compliance with the act's intent. By contrast, the
Supreme Court's decision was a definitive statement of the
act's intent and, henceforth, tests used for the purpose of
making employment decisions were required by law to be b-
related, and the burden of proving job- relatedness was placed
on the employer.

L4
Justice Burger interpreted Congressjonal intent as fol-
lows: : ‘

Nothing in the act precludes the use of testing or
measuring procedures; obv1ously they are usgful What
Congress has forbidden is giving these deglces and mech-
anisms controlling force unless they are demonrrstrably
a reasonable measure of job performance. Congress has
not recommendeg that the less qualified be preferred
over better lified simply because of minority orgins.
Far from disparaging job gqualifications as such, Congress

. has made such qualifications the controlling factor,.so
that race, relig£§n, nationality, and sex become irrele-,
vant. What Congress has commanded is that any tests
used must measure thg person for the job ahd not the per-
son in the abstract.

Basically the foci of concerns had shifted from emphasigmon

the test constructor's-and user's competency to an emphasis
on what reliance could,safely be placed on a test.

The Supreme Court's decision rendered a-definitive state-
ment governing some aspects of testing and employment decision
ma ing; however,.other aspects were not considered in this
‘case. FoYt example,.no ruling was rendered about the legal
, status of . .testing requireménts that take into account cap-
abilities for the next succeeding position. For instance,
in a context in which a potential for future promotion could
be “showh to be a genuine business need, a test that was shown
to be job-related to succeeding positions might be considered
as a bonified test. At this time the status of such a test
has not been determlned.. ] L
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Part .60-3 -- Employee'Teétin§ and Other Selectdioh Procedures

S

_Less than two months after the Griggs Vs. Duke Power
Company case was decided, a notice of proposed rule making

" for amending Chapter 60 of Title 41 was published ,in the

Federal Register. The usual’ 30. days were given to interested
persons to submit written comments, suggestigns, or objections

‘regarding the proposed amendments and finally, on 2nd October

1971, an amendment to chapter 60, "Part 60-3 Employee Testing
and Other Selection Procedures" was published. in the Federal
Register and became effective on that.day.

The guidelines given'in "Part 60-3 Employee Testing -and
Other lection Procedures" were basically the same as .the
"Guide¥ines on Employeé Selection Procedures" issued on the
lst of August 1970 by the EEOC. Both sets of guidelines were
intended to impose the same basic requirements,‘n,employers,

‘contractors, or other persdns covered by them. ,The guidelines

differed only in the language arising from the different legal
authority .of the two agencies. This was notéworthy in. that it’
was one of the first deliberate attempts to arrive at a con~
census betwseen governmental agenciés toward the question of

"what should be contained in "their guidelines. - The question of

what should be included in a uniferm set of guidelines appli-~
cable to all governmental agencies was to become a major con- .
cern for the EEOC. ) .
The Equal Employment Opportunity A¢t of 1972

On March 24, 1972, The Equal Employment Opportunity Act
(Publi¢ Law- 92-261) was approved. The .enactment of this law
was a major step forward in assuring an equal employment
opportunity’ to minority groups and women in our society: In
turn, it'was a major event affecting publigc policy toward the
use of tests.. The '72 act amended Title VII of the Civil
Rights Act of 1964, expanding its coverage and adding enforce-

ment ‘poyers.

The duties and responsibilities of the EECC were broad-
ened, giving it quasi-legal enforcement powers. Se&tion 706
(a) ‘as amended empowered the commission to “prevent any person
from engaging in any unlawful employment practices as set
forth in Section 703 (Discrimination Because of Race, Color,
Religion, Sex, or National Orgin) and Section 704 (Otheir Un-
lawful Employment Practices). Cases involving a gové&rnment,
governmental agency, or political subdiwision were charged to
the. Attorney General. Section 707 (c) a&»amended provided '.
for the conmission's assumption of the functions charged to
the Attorney General and his office. These functions were
to be assumed within two years after the date of chactment
of the Equal Employment Opportunity Act of 197@§

. . 304 ,‘}g




vy Andther amendment that will most likely have a consiér--
able effect on publlc policy toward the use of tests was Sec. .
= . 715. This section provided for the establishment of-the Equal . |
Emp%oyment Opportunlty COOrdlnatlon Council (EEOCC) and reads
ollows: .

¢

‘There shall be éstablished an Equal Employment Op-
. portunlty‘Coordlnatlng Council (hereinafter referred to N
A “in this’ sectlo?’as the. Coungil) compoSed of the ' Secre~ .
v tary of Labor,! ¢he Chairman of the Equal Employment Op- .~
. portunity cammission,. the Attprney General, the Chairman. .
of the United States.Civil Service: Commission, and the \ o
Chalrman of ‘tHe JLnited States, civil .Rights Commission, ’ £‘
or their’ reSpectlve delegates. -The.Council shall have
the respons1b111ty for. developlng and implementing
o - agreements, policies and practices designed to maximize
‘ . o effort, promote. eff1c1ency, and eliminate conflict, compe-
. “tition, dupllcation and inconsistency among the oper-
ations/, functlons and jurisdictions of the various de-
partments, agenclese.and branches of the Federal. govern-
] ment résponsible for the implemeptation and enforcement
) ~ . of equal employment opportunity legislation, orders,

: and policies. On or before July 1 of each year, .the )
Council shall transmit to. the President and the Congress
a report of its' activities,,together with such recom- | S r

mendations for leglslatlve or administratiye changes as
it concludes are desirable to further promote the pur-
poses, of this sectfon.”? - }

The Council has issued a discussion draft of its pending "Uni- .ﬂ
form Guidelines on Employee Selectioh Procedures. Thesea
should be, approved sometime this year 43924) e

. LA ¢ . 4 . .
Standards for Educational and Psychologidal Tests ’

The "Standards for Educational and Psychological:Tests”.
was published -in 1974 by the American Psychological Associa-
tion (APA). The publication was the.joint work of many psys
chologists and educators. The principal author was Professor
Robert M., Gulon, Bowling Green State University, Bowllng
‘Green, Ohlo. Bas1cally, the publication was a revision of
the 1966 "Standards for Educational and Psyc¢hological Tests
and Manuals.” Elee the 1966 publication, the 1974 publica-
tion was a joint effort byathe American Psychologlcal Asso-
ciation, the American Educational Resedrch Association (AERA)
and the National Counc1¥fon Measurement in Education (NCME).

The publication of the 1974 Standards was prompted.by a
number of events. First, the guldellnes issued by the Eqgual
Employment Opportunity Commission in Apgust 1970 made refer- |

. “ence to the 1966 Standards. ThlS focuged attentlon on_the
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standards which were lacking in clarity on some topics and
did not adequately cover others. Then on 8 March 1971 the g '
historic Supreme Court decision.of Griggs Vs. Duke Power

.. Company impacted further -on public policy toward the use of
tests.,» This decisian greatly incfeased the number ‘of dis-
crimination Suits and in turn increased the need for a new
set of standards. Shortly thereafter, on 2 October 1971, the. .
Office of Federal Contract Compliance, 'Equal Employment Op-
portunity Department of Labor, issued a set of guidelines by
authority of Executive Qrder 11246. Again specific reference
was made to the 1966 APA Stapdards. By this time it,was
apparent that the 1966 .Standards needed to be, rev1sed R
Finally, as plans for revision were underway the Equal Em-~
ployment Opportunity Act 6§ 1972, Public Law (92-261) “further
influenced public policy toward the use of tests. The 1972
AcCt broadened the coverage.of Title VII of, the 1964 Act and
included employment decisions by educatlonal institiutions
within its jurisdiction. Each of these events had its im-~ : ‘
pact on the 1974 Standards. '

i Another factor .impacting on_the 1974 Standards was the

prime concerns of its authons. The prime goncerns of the 4« ?
authors of the 1974 Standards differed somewhat from the con- ] ,
cerns expressed by the authors of the 1966-Standards. The
authors of both publications shared similar concderns about*

the human aspect of testing. However, changing conditions
digtated some new concerns. The following quote from,the 1971-
Standards reflects some of thesé concerns:

-

. w

Part of .the stimulus for fevision is awakened con-,
.« ' cern about problems like invasion.of privacy of discri- '

natlon against members of groups such as minorities or
women.® Serious:misuses of tests 1nclude, for rexample,
labeling Spanish-speaking children as mentally retarded .
on the. basis of scores on tests standardized .on a "re- - .
presentative sample of American chlldren,' or using a .
test with a m#jor loading on verbal comprehension with-
out appropriate validation in an attempt to screen out®
large numbers of blacks from @anlpulatlve jObS requlrlng
minimad verbal communication. , ) 7

rd

The examples cited above were among the concerns shared by the
authors of 1974 Standards. -

Another factor impacting on the 1974 Standards was an .

emerging notion of accountability. Accountablllty has be-
come a concern for most professianal igroups; ie, teachers,
administrators, politicians, etc. Accountakility as it
applies to public policy toward testing requires that both| T
the test constructor and test user be héld respohsible for
their respective product or use. The requirement that they

g - | i
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be réspénsible raises some complex questions, and poses pro-
blems that have both ethical and legal ramifications. Ques-
.tlons such as "how would responsibility be enforced" and

"what conditions were necessary before responsibility could be °
actualized" were among those raised. The mere delegation of .
responsrblllty does not insure accountability. To actualize
accountability, two things$ must be done. First, some person

ox agencdy must scrutinize the test developer and tester and -
second, the preréquisite conditions to responsibility must be
identified and monitored. Two Such prerequisites to respon-
sibility have been identified. These were (1) .that the test ,
developer and. tester be competent and (2) that they be fair.

The intlusion of fairness.as a prerequ1s1te to responsibility
meant that the scrutiny of the individual 1n question would
not be Jimited solely to his professional competency but would
also be directed toward his professional integrity. This
represented a major shift from the previously held belief that
all that was necessary‘to prevent test abuses was to insure

that persons involved in testing were competent. "

N . .

The authors of the 1974 Standards' were sensitiye to the
concerns and issues that resplted from using tests for making  —
employment decisions. This was attested to by the numerous
examples pertaining to employient practlces cited in" the pubj,
lication. They were alsa sensitive to thé semantic differ-

- ences that existed between the psychological and legal dis-.
ciplines.: This was attested to by the coverage given to the
topic on validity. \ -

‘ Validity has ,been a partlcularly troublesome concept

The topic on’ valldlty in the 1966 Standards was lacking in
both coverage and clarity. From a psychometric point of wview
the 1966 descrlptlons may have been acceptable, but from a
legal point.of view they werée inadequate. :In view of the -
der1c1ency, a greater emphas1s was placed dn the topic of
validity in the 1974 Standards and examples cited for con-
tent, conftruct, criterion related, and differential wvalidi-
ties were _more definitive. It is important to note that the ~
standards ‘'were only recommendations and had no legal status .
per se; however, the issues reviewed pertalnlng to enforcement,
competency and fairnes's Were”also vital legal issues. Thus,
. tae 1974 Standards will most likely influence forthcoming ’
lcjal opinions and may resolve many of the semantic differences
“that exist between the psychologlcal and legal disciplines. ]

Some issues have not been resolved. For example, the
relationship of validity to the notion, of job relatedness has
been intrepreted differently.by, dlfferent persons. Guion
. suggested that an employment test may provide a basis for
inferences that have criterion-related validity, or construct
validity, or content valjdity, oxr all of these, apq still not

[y




be job related, Guion was unwilling to equage "validity" and
"job relatedness., Also,—there is no general agreement on
the prior question of what is fairness and how it can be
measured. Various math models have been suggested for asses-
sing fairness. Cleary 10 (1968) suggested that a regre551on
analysis be used as a basis for determining and measuring
fairness. Thorndikell (1971) recommended that a quota system
be used and Darllngton12 (1971) approached the problem in - ,
terms of a partial r, correlational technique. As of now
the issues surrounding the notion of job relatedness and -
fairness have not been resolved. Possible, these issues will.
. be clarified in the forthcomlng "Uniform Guideldnes on Em—
ployer Selection Procedures. \

-,

*
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Date

T956

1960
<1962
1962
1963
1964

1966

y

.1966

1966

1967

1967

1969

1969

1969

1970

1970

%
4
K4
¥
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TABLE I ‘
o

A CHRONOLOGICAL LIST OFhARTICLES THAT HAVE HAD A NOTEWORTHY

EFFECT ON PUBLIC POLICY TOWARD THE USE OF TESTS

Author
Whyte, W. H., Jr.

Baritz,, L.,
Gross, M. L.,
Hoffman, B.,

Black, H.,

Fincher, C.,

Zsus;}l 7 I’}] i.].j.z) 7!

Krug, Rl E.,

Lopez, Felix, Jr.,

Enneis, William H.,

n " 1
n " "
1" " n
n n "
" " 1"

" " n

V- .
Article ’

The Organization Man. Garden City,

R.Y., Doubleday , 1956 .

The Servants of Power, M@ddletown,
Conn,; Wesleyan Universify Press, 1960.
The Brain Watchers. New brk: Random
House, 1Yo0.Z.

The Tyranny of Testing. New York,
Crowell-Collier, 1962.

They Shall Not Pass. New %ork Morrow,
1963,

Testing Critics and Cr1t1c1sm. Atlanta

‘Economi¢ Review, 1964, 3-7.

The Implications of the Ciﬁil Rights
Act of 1964 for Psychdlogical Assess-
ment in Industry. American Psychologlst,

'1966, 21, 797-703. -

Some Suggested Approaches for Test
Development and Measurement. Personnel
Psychology, 19, No. 1, 24-35. /
Current Problems in Test Performance
of Job Applicants. Personnel Psycx
hology, 19, No. 1, L0-18.

Statement Before House Post Office

and Civil Service Subcommittee.*

& .
Discrimination: Planned,and Accidental.*"

1Personnel Testing and Equal Employment
Opportunity.*

Misuses of Tests.* S

Mlnorlty Employment Barriers from !

the EEOC Viewpoint.* )
Statement on personnel Testlng and °
Selection.* ’
Use of Nontest Variables in the Govern-.
ment Employment Setting.*

* Equal Employment Opportunity Commlss-
ion, Personnel Testing and Equal Em-
ployment Opportunity, U.S. Government
Printing Office, 'Washihgton, D.C.

20402, Dec, 1970. .
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