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FOREWORD
..

I

The fundamental principle underlying` American democracy is that the citilenry ultimately controls
the government. To. exercise such control affectively and responsibly, our-citizens .must have a basia
understanding of issues regarding the concept cif law.'the structure of the le§al system arrd the function
of.oar government at 811 leve.ls, This document presents to the studOnt an opportunity to examine
concept's relating to the purse and thli process of the criminal justice system in America...-.

.
. .

In order/to make rational decisions regarding the. function of law within' our soc iety. students must./have the eXperience of applying the principles of justice, equality. -freedom, and authority to their
lives. Tos- undertake this task is to acknowledge the need to incorporate law-related stkiies into the6 existing soCial studies curriculum. The possibilities for appreciative understanding of such ideals as
"libgrty"°%r(C1 "order" ster not only from an examination of -oir local, and national legislative bodies,
but from an in-depth stUdivpf our laWs. our courts, our law enforcement agencies, and our correctional
iysterng. Young people who come to understand the system of justice will be: capable of .dealing

/ with that system and will, therefore, become betteCableto'copeWith situations involving their lights-
)./ ancl.fesponsibilities. 's/ . y

I.

T'

Daniel B. Taylor
*State Superintendent of Sghools
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PREFACE .

O

What can the body of knowledge which comprises the American Criminal Juitice System ccintrib-
ute to student awareness about his basic .rightsas a citizen? In presenting an overview of the courts.
law enforcement. and the correctional .system. it is the purpose Of this material tO-convey hoW the
system of justice came to be as itexists today. In addition. each agency within the American. System of
justice is described with the goal-being to illustrate its function. its place with the total.system.and the,
stresses and the constraints placed upon that agency by other agents,

666 r
. .

The study, of this, documerebegins with a historjcal view from other cultures and other times;': Tie
itudy, concludes .by' presenting selected issues which the criminal justice system faces as it attempts to
combat crime and Cooperate with, local. state and national government. These issues are presented for
the purpose of highlighting the processes and the procedures the system uses as it works with people
who come in contact with the system of justice.

_ . ...
Problems of crime and means -of preventing crime rest

4..

with the citizenry. This Material was
prepared to help you to understand your responsibility toward the criminal justice system.

wok
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CHAPTER 1

0

r

;

A HISTORICAL LOOK AT THE SYSTEM
OF CRIMINAL JUSTICE.

, .

IrltrOdUCtipn

What is justice? If you were given the job df establishipg a "system" fol. Ootecting individuals
against criminal apts, what kinds of agencies would you include. in yobr system"? What. problenirdo0 f

you foresee? How could you insure That your "system" would treat everYtone fairly?E'Would you punish
.% offenders or attempt to rehabilitate the offenders for breaking yout rules' and leg tions? Could

. you Write rules which'could change as conditions in society change?, . ,- , , -\.
. ..). , ,

..

41.'"- . ,

Tire criminal justicc process in the Unite States is called a "systetnt'. This. chi! er reveals some
. ecorittibutionsto our present system of jus,ticeW9m other. places and times. irpe parts 'the system you

,will be pa ading about are: ...... . . . , e

e' 0. .

.
.5

' ' tEel

. (a) law enforcement,
. (b)v,the court system, and.

(c) the correctional system. ..-

r "I ,.,

In' adclai re, you haVe. an opportunity to study a brief "vieteipoint" on the.If some po er authority. were not preSene-in your ...system:, how could you
yOur agency? .; t .1 ' . .

: . . .. . , °

)14'

.
concept of authority,
controb'the fuction

,

This chapter ddale with some historical deVelopmentsof 'the ,system of justice and concludes with
a short essay on . 4 .,.

.

t
you'read the following pages, trytdarypnier these questions:.

. .
1. What is`the SYstem of criminal jUstice?- ' \ - .."
2. Why have changes occurred to the system? .

3. What parts of the system have remarried the same over the years? .

4. Do you agree that authoity is an important idea in the system?
' ..

/

a

a



A1-tISTORICAL: LOOK AT THE SYSTEM
OF CRIMINAL JUSTICE

- . q,

A criminal justice ,system is the method that a society selects to deal with the problems of
0 deviancy called orbits and dalinquan4y. Our American-system of criminal justide hes not always looked

. as it does today. The process of development began centuries ago and-continues to change. No doubt;
the crrrninal justice system of -thy future will' continue .to. change 'it order to meet the demands that
crime-and criminals will continue to place .tipon the systeni.) In order to 'understand.the operations
and problems of -our 'poliCe,,cOurts, and correctional agencies,' it ,:is necessary to look back to their
earliest beginnings.. , . - .

, 4
. s , , , - It .1- ,

.

Cohtr ol of behavior in jprimitivs, time,. During primitive times, behavior was controlled by an
informal set of rules and regulietions developed within. tribal groups. These customs were codes of con-
duct-4hared by,all tribal members, which; if violated, sometimes brought severe pdpishmtint upon the , .
violator. One of the most.severe, punishments was exile frOm the tribe. The result was, the offender .

Jost- the protection from enemies and from nature enjoyed by tribal members. As a "ioner"..he would
have to try. to live without the, _help of hia- tribal family. Andther characterMa oNhis :tribal laW
was that an offense committed against zany Member of the tribe was thoug'ht to be anattkk,upon the
entire group.

, Because 'different tribal groups developed codes of conduct. dispuis occurred between the
grEitips. If a member of one tribe 'harmed a member of. an opposing group, there ,were two methods
,available to settle the confli.t..The first method was called compensation, where the offenders tribe
was requireck sure Ao.o,pay a su.the wictim'e-tribe..gayment was in the fort'm of. goods or services. Second,
the two tsibes might engage in a Wood-0611d ip order to settle-the issue. Because the law was a "private"
matter between the, opposing tribes and there was no impartial third. party to settle disputes; .great
deal of Uncontrolled force was used to deal with the crime in question.

As man's society grew more complex, he t5rrmed it'd* and goVernmenti for protectio . Aegis
result, men daid down rules tb apply to all members of that society. These ruies and rfigulati ris are
kndwn today as laws. Men gaye up some independence in ruling their families' behavior, but i return
they-benefited becaude the rules were an attempt at equality'for all EnfOrcemene of 'These aw becarne
'the dUtyof the state, rather than the victim'Sfamily.

' The GtritIttine. is a machine. used for capital pi"-
ishmesit. Chiefly in France. Fitted into a wooden
framer is a knifelike ax made of heavy steel. As
the axis released from a height, it develops mo-
mentum and decapitated the victim, whose
head rests on a block, The guillotine is named
after Dr. Jo$eph I. Guillotine (1738-1814).

2
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4. .

. .

IMIOnarchlat Influence. As monarchies developed in European cbuntries.,:crimina; law became'
.based upon a region rather than a family group. AOcrjrne became an "offense against 'king" instead .

of against the vibe. Tbereftre: the kirig became the chief law enforcer everyone in his region. The -
s king,had the power tcTzrflp e laws and punish offeAders-Itt is this term "offenses agalfist the king': .'

.

-. that we noW`apply to our most serious offenses, "capitatoffenseir. . .

. . ., . . ... .

Another important Characteristic df our criminal law which developed at this time is the concept
of individual responsibility. No longer do. we hold a, criminal's entire family responsible for his actions.°
The ..responsibility now rests on the individual offender.

lb ,),(..,L., , ,
What is Law and What Does It Mean to You?

. The subject of what laws are and how they are developed'is important to any situdy of criminal
justice. Some definitions of the meaningof

1. Law is the rules that hold society together.

2. Law is the rules of the game.
. .

3.. Law 1p the rules we the peopglemeke in order to protect tour lives, our property and our
freedom.

When a4kedswhat laW meant to them, a gioup of eighth graders gave these responses: / .

.

, . ..
'Student one: - .

1

Law is what takes over and punishes when an injustice has occurred. Law is made jp protect the
victim.. Sometimes we think that the law does not ta)ce a firm enough hand, but it has its on way
of working things out , .., ..,

. . .
Student two: .

-

Law is p code. written or unwritten, to protect a person Or property.
.

. .

-Student three: . . . t
,

, . ,
.

,
Law is -something that policemen keepdoontrolled, It is written down on paper, but:that doesn't

mean it is a law that is enforced. Laws are used. so that this world won't be a madhotIse. Laws control
people. -.. . -

. .zt
Let us look at this definition part by part in an effort to gain Abetter understanding of what' We

mean by "law". First, We see that the law is a set of rules about external conduct .By this we mean
that the law requires action. In circler to be subject to the criminal; law, a person must -do something,
Next, we see that the law is enforced by external force. This statement means thaethe state er .rces
the lavx. For example. a family tradition is not enforded by official agents of tbe state, and is. therefore.
not a !by: Third. our definitiOn of law r9quires that these rules and regulations be laid down by the ,

state: This part means that4he.-only people we allow to make our laws are our elected legislators.
There are other rules of conduct that we live by. such as parental. orders, but these are not. "laws ". .

-Finally, our laws are addressed to "every citizen". This means we strive for equality. under the
Equality is quite different from early European lbws which were applied differently to the rich lords

- and poor serfs.
.

Why Do We Need Laws Which Differ? ..
Our system of law serves a variety of purposes. 'Some laws are designe'd simply to make life run,

more smoothly. Laws about traffic are of this nature. Just imagine the confusion which would result
if we did not have a simple law directing us all to drive on the.righthand side of the roadl Othbr taws
have various purposes, too. Aside from laws designed to protect humans and animals from harm, we
have' laws to protect property, to protect social institutions, (such as marriage), and laws designed to
collect revenues (tax laWs).

.
The. American System- of criminal justice is Our method /of dealing. with those individuals who

-vlalate the law. Serving this function are three major agencies: police. courts' and corrections. What
follows is an atterhpt to gresent the historical demelopMent-Of these agencies.

3 -
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HISTROICAL DEVELOPMENTS OF LAW
ENFORCEMENT,

i . ..
English contributions to law moment. The task" ;64 any polica-department

V
is to protect lives ,

and property. and to enforce the w ten lewd'. America had had organized police departments for over
one hundred years.'but the roOtd,,A)f our law enforcement systems extend back into early Englieft '.

.. history,let us look at the evolution oti ,eas of law and its enIrcement. ,
J

.
! . qi. In England during the ninth entury. a. king ihitiated the famous English "tithirm" system. A

"tithe" was a orduo oflfen,familied organized for self-protection. The head of each household was '
-responsible for hisofamiWs conduOnd everyone else's behavior in'the tithe. This system was an early

74orm of community crime prevention. Ten tithings We're organized into 'a "hundred". "Hundreds'
were grouped together into a :albs ". Theking appointed a chief, officer as his representative in each

_ shire. This persons was- called 9*"shire-ireavan.(sheriff). When necessary. the "shire- reeve" had the
aulfriarity to call theldcel men intb &bon in ordefto combetcrime. .: .

> "e

0

Later in 'English hist . another king mede the !'shire-reeve" a military hiposition which mas
passed on ffom father.to s over Veers. The king.created the new position of "Corftes Stabuli"
(consiable) to assit11 the "shi - reeve': The "shire- reeve" and the "comes stabuli were judicial officers
as well as police officers. Later, the office of "VIcismonos" (traveling judge) was created. At this time
the-judicial authority of .thesrptielreeye" and "Comes stabuli".Was given tolhe Viternones. SO, fbr-the.
first time, the "shire- reeve" :.'Norttes.stabrili", Warne strictly law enforcement officers and the job
of determining guilt or innocehq liyo turned over tOanimpartial third party.

t . iTheprimary duty of the 'IY police ' W'er police offic rk was the enforcement pf tax laWs and the settlement
itxtjand disputes4nother English king made ."criminal law enforcement a public matter. He define
Main crimes. such as "o rides against the king's peace". arson. robbery. murder, false coin e
(forenrif). land crimes of , "rice' as ."JeloniOusi!,/ or grave. Today these serious crimes ere callediretonlaa A ril . ',4 Ifr

. . .
,t:, r7 , .

Additional law ,. By the diXteenth;7Century. three separate,types of police agencies were
operating in English.townSi hilarehalit polka. 'like store detectives today, were hired by bankers and
shopkeepers to' guard the,/ businesses. Parochial police, another "private" police .force, were hired
by religious groups to prOtect members of iOertein parishes. Finally, government inilitary police were
responsible for the enf9rcement of the KingaleWe:'

By 1792. the popui On of the London metropolitan area had grown to over one 'million people. 1.''
The need for &more or armed police systemlwas apparent. The city was divided into police districts
and the police force wa increased to Ovet.:3;, 00 men. By 1835, a central headquarters for the Metro-
politan Police was built at Scotland Yaid. The police force was organized along military lines. with
different ranks of auth 'OW, and a specialized detective unit was formed, to conduct 'criminal inveSti-
gationg. ..

Howiker LaweEnforcedinEarly America? \
q

In colonial America, communities were small and closely-knit These "selfrpolicing" communities
enforced the law inforrhally, with easti citizen keeping a watchful eye out for cane. But two hundred
years later. the City Of New York. realizing !haven Organized system of law enforcement )0vas heeded

4
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in such a_ populous area. sant representatives to Scotland Yard to inspect and learn fro .the London,
Metropolitan Police Force. Later, the New York City Police Department was formed' uskng Scotland
Yard as its model. New York's Police Department is the oldest organized. paid.../professional city
police departmentin the United States. Boston. Massachusetts. followed New.York's lead in 1850; and
this practice has developed to the point where today we have over 10.000 municipal polite 'depart-.
ments in America.

. 1
.

. . .

. . ,
.

Law enforcement at the state level. In addition to municipal police each state also has a law
enforcement force. ThiB is necessary primarly becau4e of problems of/jurisdiction. By jurisdiction we
mean .that a local police officer loses his thor ity as a law enforcement office'r when he crosses the
city or county line where he is employed. A a result of jurisdiction, a police force with the authority

,----- to enforce laws in any part of the state was necessary. The first organized state police force was the
Texai Rangers. established in 1835. There are also a number of federal few enfortement agencies. The

' most Well-known of these agencies. the F.B.I.. has jurisdiction anywhere in the U.S. in cases involving
federal law violations. The first federal law enforceMent agency was the U.S. Postal Inspection Service.
.established in 1775by Postmaster General, Benjamin Franklin.

ti I ,

HISTORICAL LOOK'AT THE SYSTEM OF COURTS
4

. How did early Societies Determine Guilt? ,
The -purpose of our criminal courts is first, to determine whether or not an accused. persort has

committed a crime, and second. to determine the pubishment and correction. A. teal is the hearing.at
.which guilt or innocence is Cletermintd. Today, the trial is a form of "battle%between. two attorneys,
with the judge and /or jury acting as a referee.

A 7

In primitive societies there was no orderly, method of.determiningwhether an accused'faerson was
guilty. Someone had to ,Observe -the offender commit ;he crime. Only then Would the tribe investigate
and punish the criminal., If the' offense had :been committed ag'ainst a member of another tribe; a
bloodyfeud might result as a method of settling the matter::'i

Later, the "principle of the ordeal" became the most popular ,form of trial., The basi& notion of
the "ordeal" was that the gods'woUtti.reScue and assist the person it he were innocent. Therefore, the
accused offender would be require&to perfern some painful task. such as carrying a hot iron, walking
over hot coals, or having his arm boiled

was
watery If his wounds treales0 rapidly, he,..was considered

winnocent and set free. If they did not (as asusually the case). he was declared guilt*Vnd
. .

As man became more civilized, less brutal rnettrods of .determining guilt or innocence were, devel-
oped. One of these lat4rdevelopments was known as comptimation. In this practice, an accused crim-
inal was required to Other a group of friends, '.khOwn as compurgators, who were willing to take. an
oath in his behalf. On the day of the comPurgetion, the accused would testify to his innocence before
all of the members of the community. The -com'purgatoys (ustially twelve) would then swear they they
believed his word. If the. townspeople believed the per'son and his compu4ators. 'he Was-released. If
they were not convinced, he was severely punished. Naturally, the more influential the perSon's
compurgators were, the greater the likelihood that he would go free.

Metal frames; like this one
were placed over the headeof gossips

to silence therm,

Can you think of any similar "feuds" which have occurred in West Virginia?

5-
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Stater spensibility toward the judi al rocas*. As population increased: states and governments
ere form' d for mutual protection and s I control. The responsibility 'of determining guilt or inn°,

cence. be me/ Me duty of the state' Co is of law developed to fill this need. For many years. govern-
ments continued. to use physical punts m nt to get at the truth Of-a matter. Various forms of torture
were us d td convince an accused cr i al that he should CUrrfess to his crime. Once a confession
was m de. the offender would be br t into COWL found guilty, and his punishment would be. set
by the judge and/or jury. The era of t rt re represents' a long. barbaric segment in the history of crimin-

/, al jus ice. 'The "torture method" was d most actively. in the 13th. 14th, and 15th centuries. Although
unu ual means were 'discontinued e. rly police departmentswere also-often. accused of employing
mil ,, er forms of torture to gain co fe,slortp. These practices include questioning a prisoner under hot

. jig is for long periods of time w t sleep.. Over the years, hoWever; these methods have alio been
4 d ,continued.t , .

.
., A

hat is Meant by Trial by Jury? . ,

.Jury trials are a recent Oev lopment in' the long history of .ceiminal justice.. Crude juries e*istecl
in limited -.form hundreds of y ars ago. In early European history. a dispute may have developed
between two royal lords, p= h ps over ownership of land. The king would order an investigation into,
this matter.- known as an uisito". The members, of the "inqUisito" were able to settle the pep-
ment .through disauSsibn compromise, .Later, if a king were concerned about the general -put)fip \

r order" in a certain 'provin f the kingdom. he would command that a group-of .citizens look into.the ..

matter and report back irm These groups were known as juratas, from which we derive the term.
jury. The report. given t king: known as the veradicium, the the source of our term verdict, whidh'
Is the decision made byt ry which is reported to the coart. w- _ °.

1

",`
li Evolution of tb q and jury. Later the .poWers of .the jurata were increased: The assize,, as:the .

jurata.tecam know . was a group of country gentlemen who were called before the king's represente
tpt'ives' to tell of .anycriminal activity in their area. If twelve or more of the king's men agreed that OW',t,

report were true. e king would -Order royal action into the matter.' This was a jury of accusation,
and 'was an early forerunner of our grand juries. Today, our grand juries, which usually consist of
twent -thfree ent, hear information -.presented by the local prosecutor. At least twelve memtwers
mus agree in or er to h,old the accused person over forarial.

Influence of religion on trials. Church groups spoke out against torture and _called for jury trials
to replace ba aric methods of determining. guilt. During the next 100 years, the accused person..could
c oose vital y jury or by torture! Torture did not completely die out as a method of getting at the truth
if a criminal atter until the mid-eighteenth century.

Why has the number. tWelve played such an important role' in the development 'of our judicial
system? The answer to this question lies in the influence that religion -has had on the development of
criminal justice. Sinceethe number twelve occupiet an important place in )he Bible, men felt that
twelve decision-makers would have the approval of the.:Holy Spirit. Becuase of the twelve apostles
Of J4us. and the twelve tribes of Israel. -it was concluded .that the Holy Spirit would hold a jury of
twelve in special favor. This traditional number remainSith us today.

( .

t

Can you thihk of other significant items with the number '12?

I- i Calendar
JANUARY

M 7.11/TIII
.1 j 3 4 5 6

7 1 9 1 0 1 1 1 2 1 3
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BEGINNINGS OF THE C01.1. SYSTEM IN AMERICA

WheiFunction did the Various Courts Play lathe Lives of Colonists? . .

When the 'Massachusetts Bay Company landed at Plymouth Rack'. in 1620. there W'as not a single
lawyer.in the group. In fact. during the period from 1628-1640. there were only two members of the
colony who had even studied the law. The early settiers relied on the Bible aad the laws of England to
settle disputes.

In, the Plymouth Colony. any controversy which arose was to be settled toy 1I of the members ,of
the "company". The originarcharter of the company gave power to the General C urt. which was made .
up of 'all the freemen in the area Realizing how difficult it was to gather II of the townspeople
together each time a judicial decision had to be made..a Court of Assistants. we established. This coup'
was made up of the governor of the colony and two of his eighteen assistants/ In Order to make mgt..
available to all members of the colony. the remaining Governor's Assistants Were given the authority to
set up, County Courts ,n the area where-they lived. These men were originally called magistrates. a
title vvflich was later change toJustices of the Peace. / .

en some ceses. if a per on was not satisfied that his cas was deci fed fairly by the county court.
he could 'appall his case to,the Caurt of Assistants:When thi occurred. the CPurt of Assistants did not

made fairly. The settler coulddecide what was right or
appeal his case tothe highest c

The legal authority of t
hightyays be built.' or had au t
products.

011,

rong. b t only whether 'the decisiori wa
urt. the

In addition
7 50

to 4thete feria, t courts. the colonists sorneti es calla special courts into sessiOn
to deal with various . A so cial cou was organiz4diiril/1692 to hear witchcraft cases. Many
times a court would be Ca40d'into session 1iickly to hek/OaSe involvin 'a stranger,. so/ that be could
be quickly on his way.

eneraldourt.
,

i 1
ese earl -.American courts varied. Th$ co9nty. Courts could' order that,
oritytci unish local merchants fdr- harping excessive prides for .their

- _

. .

THE-COURT SYSTEM AFTER THE REVOLUTIONARY WAR

Why was ft Netessaiy tO have Both Stetj eiiurts end Fe aril Courts?
Immediately after the Declaration.

colonies,rote and
after.

constitutio
:lions. men established rules for doverrii
state constitutions follofild a basic o

4,

1: Aeirpremecoutt.,withtheauthori

Independenge was signed kr' Philadelphia in 1776. many
s declaring the selves independent states. In these constitu-
g their peOplf.- Although.they used various names, all of these

trine to organ ze.their system of state courts. Each state

toy review disCutsions of lower courts;
.

2. A system of local courts. i hat would hear, a ,ariety of cases. including criminal cases. These courts
were most often referred to as CO rts of Com oh Pfeas; and

.
rinli nal and civil.3. Local magistrates; to hear pa cases. both

As local government became more 'establi
!

hed many of the powers of local courts. to order roads
built. and other financial business. became the responsibility, of elected. County Commissioners and
mayor.. ..-

°wavers the Federal Courislitablished?
..While the United States Constitution set up rules for the executive and legislative branches of our

-federal government. that ilocurrient did not specify the structure and function of a federal court system.
Article III of the Constitution states that he judical power of the United States shall be vested, in one
supreme court.fand in Such inferior Count as the Congress may from time to, time ordain and estab-
fish ". So. while -the Presidehcy and. Congress were created wholly by the Constitution, the federal court

.system was created by Congress
7 .
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In its first session. theSongress set out a plan for )thee federal judiciary. The federal court system
was established by the Jinllciary Act of 1789. In this Act.the Congress pligovided for a single Supreme
Court. consisting of a .Chief Justice and five associates. who were to meet in February and August of
each year at the capital. The size of the Supreme Court has been 'increased over the years. and today
there are eight associate justices in addition to the Chief Jtkce. Appointments to the Supreme Court
are madeky the President. Appointments must be apProved by the Senate.

A' --
- Federal district courts. Next, the Congress divided the states into thirteepAistricts. (North-.Carolina

and Rhode Island had not yOt ratified the Constitution. so they' wer'e- omitted. but Massachusetts and
Virginia were split into two districts each). A Federal District Court was created in each district. Finally.
the Congress divided the 13, districts into 3. circuits (Eastern. Middle and Southern): The Federal
Circuit Courts. which were held twice a year. were held by two Supreme Court Justices and a District
Judge. The: Circuit Courts were to hear appeals from decisions made in the District Courts. Today, these
Circuit Courts are called United State* Courts of Appsals..'and have grown in number to eleven.
Supreme Court Justices -no lopger sit on the Courts of Appeals. Now. the Courts of Appeals and 'District
Courts have their own Federal. Judges. There are ninety-four Federal District Courts in the- United
States.

e,



What is the Purpose of State and Federal Courts?
,

Why does the United States necid. both state courts and Federal Courts? This- is necessary for a
number of reasons. If two states are ,iwolved in some type of dispute, who would settle such an issue?
The Federal Court System has the lesponsibility in this type of case. Also. there are certain federal
crimes. For example, income tax evasion is a federal crime and must be tried by The federal judiciary.
Here is another example: If a'perecin steals an automobile in West Virginia. he has violated a West .
Virginia law. However, if that personArives the stolen car across a state line, into Kentucky, then he has/
also committed the'federal offense Of "interstate transportation of a stolen vehicle". Another example
is bank robbery. Because most U.S.,' Banks are insured by an agency of the federal government (FDIC).
bank robbery is a filderal offqnsei, and will be dealt with by 'federal law enforcemenr-ajicers' (F.B.I.)
and thafedepal courts. .

.r .. . .
. . .

A federal court may be asked to review a decision of a state4court. A person might feel that the
dge of the state court denied him one of his constitutional rights, such as the right to an attorney.

a A request a federal court to review his stare trial to s4e- if it were fair., If this were done, the federal
court might reverse the syte court's decision., or send the case-back to thestate court to be retried.

. '.

t

A FI\STORICALLOOK AT EARLY CORRECTIONAL SYSTEMS'

Article VIII "Excessive bail shall not be.required, nor excessive fines imposed, nor crUel .and unusual
punishments inflicted." .

i, , .

clothe Following Examples Indicate a Needfor this Provision? .i-'
e.dealt with lawbreakers.throughout history because of our ideas on the causes of criminality.

At one point in history the accepted method of dealing'with,criminals was through the ancient prac-
$. tide, of exorcism. Exorcism was done because crimp was thought to be the result of possession by the

devil: , ,,,
, . .

. ,

In other periods of history, man has been seen as a "free morar.agent". with the ability to ,choose
between right and wrong:Those who erigaged in crime were thos ght to have chosen the deVil. Punish-
ment for crime 'was a form-of "social revenge". The ind,Odual whti chose to harm society had to be
'Pk' back" for his crime. Punishent was to serve cn,any.,ptirposes. First, the possibility of severe
punishment was designed to prevent all members Of ;society from becoming criminals. By punishing
one offender, an example'was established. Secondly,.vunishment was. intended to intimidate the in-
dividual. pffender. He was expected to "learn his lesson:» and refrain from committing further crimes.

Stockade

What were Corrections of Criminal Acts Like.in the Colonial P.eriod?
In colonial times, crime was not seen as a major social problem. The feeling was tlyt there was

always a certain number of criminals, and there always would be criminal acts, _In their thinking, crime
was linked with sin. Crime was seen as the work of the devil. Seveo punishments were required to"---'4'4

9 s
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drive out the devil and convince the person. that his conduct would not be tolerated. Most of .th"e
Methods of punishmentwere bortowed from earlier English practices. ,

One of the most common forms of punishment was flogging. This form. involved whipping the
criminal with leather straps, sticks or whips..Flogging also became popular as a means of keeping order
and discipline in schools and in. families. Its importance is reflected in the age-old quote: "spare the
rod and spoil the child. The colonists alsdused a form of punishment known as mutilatIOn. For ex-
ample, a liar's tongue was cut out, a thief's hand removed. This ancient practice, which was originally
used by the early Egyptians, stems from the concept of "an eye for an eye. ,tnother purpose of the.
punishment was to set an example to citizens as to what might happen if they committed the same
crime. Today, this purpose of punishment is called deterrence.

The colonists branded lawbreakers as well. This form of punishment was used in the Roman Ern-
,

pire, in England_and France. The usual paractice was.to brand the forehead of the cirminal with a sym-
bol representing his crime. For exampTe, a vagrant was branded with .1 "v": a thief with pa "f, and
so on Citizens were thus forewarned to protect themselves againsttthese offenders. The colonial
Athericans used the ,world famous stocks. This practice was much more dl a psychological punish-
ment than physical, because 'the offender had to suffer the humiliation and disgrace of having his'
friends and neighbors see him chained in the town square. Many times the townspeople added to the
disgrace by throwing rotten vegetables and fruit at the criminal target. The stocks were used' in con-
nection with other punishments. T(fie criminal might be held. in the stocks for a time. then whipped,,
branded, and released. The colonists also used the ultimate punishment: theodeath penalty.-

Tar and Feathering

11 I

xr

What coined a Change in Correctional Procedures in America?
After the American Revolution, our thinking on the causes of crime changed. Rather than blaming)

the devil. crime was seen as the result of the laws inherited from England. Also, this movement was
fostered by the feeling that everything that was British shbuld be removed from the newly independent
nation. Because the British-based law called for severe punishment for even minor crimes, it was felt
that a criminal would commit -further crimes to avoid' punishment for a petty offense. At this time,
a philosopher named Cesare Beccaria. published. in Europe. an essay entitled On Crimes and Punish-
ments. in which he argued that crime could be controlled by more moderate laws. The most important
aspect of punishment, said Beccaria, was not its severity, but rather that it be "swift and certain".
All of this, coupled with the American notiarr-that civilized society should have civilized laws. lecir.the
new states to modify.their criminal codes. By 18,20, most states. had rewritten their laws, lessening the'
severity of punishments, and reserving capital punishment for only a few serious crimes.

00 0.zi
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What Part did Our Increase in Crime play in the Changing Nature of Corrections?
The results of law reform, however, were not 'encouraging. Crime had increased by early 1820

and Americans during Jackson's time began to search for new methods of dealing with crime."They
lool$ed around themselves, and' everywhe?e they looked, they saw the traditional ways of life being
replaced by large cities, emerging industrialization, and lack of discipline and . order. It appeared
that the ,family. the ,church and the community were losing influence in this new society. According
to Jacksonian Americans, there were too many temptations and vices in the cities, and too little
discipline and brderi The origin of crime was not the devil, or the laws, but the eocial conditions in
large cities.

Jacksonian Americans, having found what they thought to be the case of crime, proceeded to
develop a cure. The remedy was quite simple: take the criminal out of the society and°place him in a,
temptation-free: corruption-free environment. If we place him in a quiet, orderly, disciplined envir-
onment it will, ,cure him of criminal behavior. These places which were built were called penitentiaries.
Today they are called prisons, or correctional facilities. The purpose of these -early penitentiaries,
was two-fold: First, they would rehabilitate the, criminal, bnci prepare him for release into the com-
munity. Second, they would protect the community from ,the ,priminal while he was being reformed.

THE FIRST AMERICAN PRISONS 1820-1830:

N

"4.

How did the Pennsylvania and AubuntiPlans Effect Prison Reforms?
During this period. a great debate arose over the best method of reforming criminals. Two

schools of thought. developed among the reformers, and .they built prisons which reflected their ideas.
In Philadelphia: a -group of Quakers' felt that total isolation of the criminal was the most effectiC/e

-means of reform. The Walnut. Street Jail in Philadelphia was converted into the ,state's first prison.
Later two large penitentiaries were built according to the : "Pennsylvania Plan". The inmates were
kept in solitary cells with only a Bible to lead. The inmates never saw or spoke with their fellow
prisoners, because, it was felt that they would "corrupt" each other. The "Pennsylvania Plan" advor
cates felt that while in total isolatObn:. the inmate would meditate' on his criminal life and decide
to reform himself. When a prisoner's behavior irriproved. he was given small. work tasks to be per-
formed in his cell. Usually, the Pennsylvania inmates made small trinkets, leather goods., or repaired
furniture. During his entire stay in prison/ the inmates' only human contact was. with the guard who
brought his meals, sand an occasional visit from the chaplain. Only rarely were the inmate's families
allowed to visit, or send, letters.

Another penal plan. In New York, penal reformers had quite different ideas about reforming crim-
inals. Under the "Auburn Plan". (New. York), the inmates worked together in large .workshops during
the day, but returned to individual cells at night. The "Auburn Plan" is also called the "congregate
system", because the inmates worked in large groups. In order to maintain control at all times. the
prison officials required that strict silence be kept at all times; No inmate was ever allowed even whis-
per to another worker, because it was felt they might corrupt each other. Also. the Auburp,Plan devised'
a crude form of classification. When, the prisoner first entered the institution, he was kept in total isola-
tion fOr a while. 'GradUally, he ,was allowed to work for short periods each day, until he finally worked
the same schedule as all other inmates. The inmates ate together in .a large dining hall, but silence
was maintained there as well. If an inmate had more food then he wanted, he raised his Ift hand;
if he. had less than he desired, he raised his right ,hand. Finally., becuase the Auburn' Plan involved
mpvipg large groups of prisoners from their cells to work and meals, a special style of marching known.
as the "lockstep was devised. Each inmate placed his right hand on the shoulder of the man in front
of him, bent ovbv- slightly, and turned his head to the left. This way, a single guard would watch a long
line of inmates pass by and make sure that no talking was taking place.

14
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Later, in about 1865, America's penal institutions borrowed some important ideas fro_ m the prison
system of Ireland. First, the Irish System allowed ,an inmate to earn a red fiction of his sentence pro-
vided that his behavior was acceptable. This idea, today known as "good time", remains an impor-,
tant element in prison treepTient programs, because it allowsthe inmate to speed up 'his release, thus

Combinedrwith "gbod time", the Irish -had develOped a system of releasing the inmkes
under sOpervision in the community for a short time, rather than simply opening the prison gates and
giving him total freedom. Today,- the majority of inmates released from prisons spend a period of time
on-oparoli. Finally. the Irish had developed a system of classification whereby the inmate entering at
the lowest level enjoyed the least, amoirt of freedom, received the worst jobs and living quarterS.
As the inmate progressed in his reform, he was allowed more freedom, a _beater cell, and a nicer job.
These developments were initiated in the United States at the Elmira Reformatory irr New York, ,rapid

spread to all American prisons, and are still with us today:

VIEWPOINT ON AUTHORITY

What isithe Bond Between Authority and CriminalJUstice?
. In an attempt to gain an underStanding of our system of criminal iustice, it seems that one must

examine the authority which that system represents. When you speak of criin-es, you are recognizing
the existence of authority to forbid the commission of 'an act and to provide:punishment to persons
who..commit the forbidden act. Indeed, .without ,authority, could there be such a thing as crime?

Authority for our system of criminal, justice exists in the three branches of our national, state,.
and local governments: the legislative, the executive, and the judical. Each branch has a distinct
function in criminal *law and must exercise its authority if we are to have a system of criminal
justice. These words may seem a bit dry so, for the sake of illustrating the importance of. authority

. in relation criminal justice, try to imagine the absence of authority to make and enforce lawS. Imagine
that no one has the authority to restrict(our actions whatsoever: that we are subject to no laws and there
are no police to apprehend us,if we violate a law, nor are there any courts to decide if we have broken a

.law. Could a system of criminal justice exist in such a state of affairs? If so, it would Certainly, be dif-
ferent from the system we have today For how could a person commit a crime if 'he. is , subject to
no laws?.

Behavior in a natural State. Perhaps under such circumstances a person would be subject to a
different kind of 'law. After all, one must do certain things to survive. One must eat and drink and
sleep and protect oneself from the elements. Also, one must protect oneself from harm by other crea-
tures of.nature. Even in the absence of any man-made law, then, maybe man would be subject to laws
which, for lack of a better name, we might label 'natural laws. The penalty, of course; for
violation of a .natural law is to jeopardize, life and limb. If this were all we had to- worry aboutwe
would; it seems, be literally free as a bird. In. fact, our lives would be very .Similar to that of a
bird.. We could go merrily about, performing the tasks of life until some other creature, man or beast,
came along and wanted our food or home or anything else we considered ours. We would be left
with little recourse but to fight or .flee: if we are subject to no law but nature's neither is anyone
else. In such a state of nature could there be criminal justice? It seems there could not, [it rather
relations among, human beings would exist in terms of Might as oppoSed to right. How °might these,
circumstances affect sOch things as life, liberty and the pursuit of happiness?

What is thy, Role of the Constitution Regarding Authority? The framers of the Constitution of the
United States eyjdently were convinced that law held great, importance for life, liberty, and the
purSuit of happriftess; that the quality of life is influenced by laws. As representatives of the colonial
people these men described in the Constitution the'kind of federal government they wanted. This was
a 'government of three separate branches, the legislative, eXecutive,..and judicial, each .ultimately
answerable to the governed. To each branch they granted authority to perform functions for written
rules. The legislature, comprised of elected representatives, was authorized to write .laws. To the
executive they granted authority to see that the laws are obeyed. The judicial branch was authorized
to decide when the law had been violated; to interpret the law, :and to_ ,decide what the Jaw is..

However, the framers of the Constitution' were wary ,,,lest the government use this authority
unwisely. They recognized certain activities -, they,did not want the -government:to restrict. You
can, find these activities in the first ten, seeffendments to ,.the: Constitution.. They are known as the
Bill of Rights. By enumerating these restrictiocip, the framers of.the Constitution specificallri with-
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held authority from the federal government. to abridge these activites. So ihtKis one decym ?nt we
see the grantin.g,and withholding of, authority to -restrict our activities. This, it, seems: is ;the, basis
of our system df ofiminal justice. .

.
. ,,

, The following is the first Paragraph or Preamble to ;the Constituttqn of tbe: Unit d States:
.

-'We the People of the United States. in Orilker to form a more perfect U ion,establi h Justice,
insure domestic Tranquility, provide for the common defense, promote the eneral W lfare,:',.and
secure the Blessings of Liberty to ourselves and our Posterity, do ordai and est blish. this_
Constitution for the United States of America."

o

"Long Arm of the Law"
# '
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'CHAPTER 2

A BRIEF LOOK AT THE A0.1tRid'A
sysTpyroF4upr1gg

, IntrO-ClUCti6it'
;

What is a systigni? Now that you have given some, thoktght to adrninisteiing. jOtice, let us: think
about how broad the pOwer and the authority of your systain*will be.' Obviously. one agency cannot
handle all facels of criminal justioe. How can we divide lie work? How can each part work inde-
pendently and still work a manner which insures that Other parts will work effectively? Remern,
ber we asked if you could: write rules and regulations "whipti courd change as conditions inr society:.
changed? Well could you design. agenciet for carrying. o, t the laws. the safeguards, and the cor-..
rectional procedures that could changealea? : ... 1 '''-

. >

This- chapter describes, the manner in which each ageOCOSAeWposed ,to 'Opeiate within the total ',.-.

system. Sometimes' an agency 'endounterS -problerris when 'Working with another agency. Disagreement ,
, or "conflicts". are sometimes evident in the Operational procedure of the "criminal justice system. ;',

,,a,?.: At the..conolusion of this Chapter Voii will .have: an -ittOpOrtunity to read about the idea of "JUSTICE"
-I AND ITS IMPACTON THE SYSTEM. .. '

s This chapter describes the function of each agency w thin the system Whet follows are some'
limitations or problem areas of law enfOrceMent. the courts, and t e correctional sYstern. ., 114

As you read the following questiOns,trytO answer these quest

1. What are some causes for the.continual inarease in crime

Are changes in the criminal justice', system helping or .hindering' the sub systems such as .

the police, the courts, or the correctional proCedures?'"
:

What pan the average citizen doto assistthe procedure of Criminal Justice in ArrietiCa?

4. What role does confIrct play Withi roand frdm withotit criminal justice` system?
gT,



,A BRIEF LbOK AllH AMERItAN
'SY-STEM OFJUSTICE

v

_What Steps are Establishad for Dimling with Criminals in the osal .
Ilk .

The Criminal Justice System is part of our government which itfeelS.With all aspects Of:crime. The
.:-system iS . made up of three basic, Components: the.police! iC s:', and corrections. Within. each ,th

these three paqs, are sub- divisions which 1-6 responsible .f, Oedifit duties. Although thre parts
of t Crimin7- al Justice Systerri iare administratively inter related; Li the System' doe's not always .run
smo ly. .

O.', --
ost people who come, into .contact with; the Criminal J ,sti SySiOn do p because they have

commjited (or are accused of having con-mnitted) a ',crime. I 19- 8 alone. efm'ost nine million serious
crimes were reported to the police. resulting in almost two milli kerrests. ,. - -.

.
'.i.,

,,, i
.

The visa of Felix Felony. To describe how the Criminal JuSfice S.Ystern'rnight Operate, let us look. ., . ,at the case of "Felix .alony--. who 'committed a burglary. ,, The first- agency of tke-Criminat, Justice
System, the police. ifteme involved when his crime wa4 ,reported to -them. Aftelk a lengthy inves-
tigation, Felix wag picked up, questioned, e'nd arrested op a dharge orburdlary. Had Felix been a
juvenile, he would probably have been ,turned. over to thy"- custody of the- juvenile court.' HpweVer.
since Felix was an adult he was booked and placed in I .

the :city jail: Tt:re term "booking", means
that the police have made a record of, his arrest and that al:record of his fingerprints has been-Made.

a
:I ,

.1144'.1

'See page 4.2 Juvenile
1.1
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Types of Crimes. There -are two categories of crimes: felonies .and Misdemeanors. A felony is a
serious crime pOnishable.by a minimum of one year,, in prison. A misdemeanor is a /less serious crime
that is usual[y punishable. by, a maximum of one year. Depending oh the nature of-the crime, an
individual may post bail. This procedure Will allow him tb remain free until his trial. The bail bond is
an arbounf of money deposited with the court to guarantee that the defendant will show up for-his
triatPThe more serious' the offense the higher the bail. Murder is generally Coriaiderect to be`a "non-
bailable" offense. Those individuals who cannot afford bail remain in jail until Their.,t0al. Sometimes
it is necessary for the-defendant to appear before a judge' or magistrate in order determine the
amount of bail. This appearance is called the "initial appearance." At this initial appearance the judge
or Magistrate also advise4 the defendant of his Constitutional rights, and appoints' an attorney to
represent him -if he cannot afford ,one. This appearance, generally, must ocbur with'N't 24-48 hours of
the arrest-In Felix's case, bail was set at $10,000. Felix did not have that amount, -but he discovered

:that he, could pay a "bail bondsman" $1,006. The bail bondsman would then arrange for the bail. The
original bail- of $10,000° is returned to the defendant after the trial regardless of.verdict. However.
the $1,000 paid to the bait bondsman is not returned. If .the defendant "jumps bail" the S 10,000 may
be -forfeitdd to the state. Many cities are establishing "Release ,on Recognizance" programs. This
release on recognizance means that people who °can be trusted gan get out of jail without requiring
bail.

Preliminary hearing. After the initial appearahce, the next step in the Criminal Justice process the
preliminary hearing. At the preliminary hearing, the prosecuting attorney must present enough evi-

I.dence to convince the judge that the defendant is- guilty. If the judge is not convinced; he may either'
dismiss the, case, or he may reduce the charges against the defendant. (In Felix's situation, the charge
might be reduced from bu&glary to breaking and entering). If the judge &kis not free the deferidailt.'.
he will direct the defendant to be prepared to "answer the charges, gainst him."

Bill -of information and an indictment. "After the preliminary hearing the prosscutor can proceed
with"Felix's case in two different ways. The first way is to file a "bill of informatibn" with the clerk
of the Superior Court where the trial will take place. in West Virginia. for serious offenses like Felix's. .
the prosecutor may choose to seek an "Indictment" from the grand jury, This alterriative means that
the prosecutor shows his .evidence against Felix to the graft- jury. in the hopes that they will return
a "true bill" against the defendant. One advantage to the grand jury process is' that the prosecutor
is able to calLaitnesses to testify under oath. By this procedure he may be able to -require additional
evidence to use in his trial, at a later tiro: West Virginia relies heavily on the grand jury process. Other.
',states use it rarely. The grand jury procfas is more expensive than to file a bill of information. with the
clerk of the Superior Court.

The 'arraignment. The next step for Felix will be his appearance at the 'arraignment". At the
4rraig,nment several .things happen: (1) Felix will be informed exactly of the offense with which he
is being charged; (2) his constitutional .rights will be read to him again; (3) the trial date will be set;
(4) and Felix's attorney might ask for a "motion of discovery. This means thatthe prosecution informal.
the defense ofthe evideAce they have against the defendant. He might ask for a change in the place or
the trial, or a change in the judge, or for a trial by judge rather,than by a jury. At this point, Felix can
enter a plea of not guilty or he may plead guilty.*Telix chooses not to enter a plea. the judge auto-
matically enters a plea of not guilty.*

Should Felix not plead guilty, he will eventually' come to trial. It is not uncommon for a delay of
one year or longer between the commission of an offense and the trial. If thedefendant is guilty, it is
usually to-his advantage to postpone the trial as long as possible. The longer the time, betWeen arrest
and trial the greater the probability that witnesses to the crime may forget the details' of the crime.
Both of these, faclors makenit more difficUlt for a jyry to be certain of the defendant's guilt ''beyond
a reasonable doubt."

Now are JuroM litilected?
The first task to be completed during the trial is the selection of the jury. Ordinarily the jury

'selection ,process is relatively simple. A nu er of citizens from the county (usually chosenjrom lists
of registered voters) have been selected. One ate time each potential juror is questioned by both the
defense, attorney and the prosecuting attOrne to determine if there is any reason to exclude that per-
son from the jury. For example, if the note tial juror is a relative of the. defendant, he would not
likely be seated. If the potential juror admits that he or she has an opinion relating to the defendant's

`See Chapter 3 Plea Bargaining
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'guilt, that juror will likely be excluded, ors if potential juror admits prejudice toward- the defendant.
exclusion would occur.

.

Alternatives for
,

jurt.decisions. When the trial gets under way, the prosecution presents the evi-
dence .against the defendant, with the defense attorney cross-exaniining all witnesses. The defense .
attorney then has the opportunity to present his evidence favoring the defendantliNgh-the Prosecution
then cross - examining the defense witnesses)., The judge acts as a referee to insure-that the trial
process is.fair and proteCts the rights of'the defendant. After the prosecution and 'defense attorneys
have rested their case, the jury will deliberate to determine the verdict! Contrary tolivhat most people
believe, it is not necessalsfOr all twelve jurors to agree on the verdict. It, is also .not.,necessary for the
jury,to-have twelve members. The jury has several alternative decisions they may reach:. -

1. 'They may find the defendant guilty as charged.
2. They may find the defendant not guilty as charged,

11,1,14 Thev.may find the.defendantijuilty of a lesser charge.
. Or

4. They may be enable to reach a decision:

If
'.the jury becOmes "hung" or unable to reach a decision the judge may dismiss the jury and order

a n'dwtrial.,

Hoiv are Sentences Determined?
Should Felix be 'found guilty of burglary the judge is to determine the sentence. In West VirOirria,

Most sentences are "indefinite sentences" established by the legislature. An indefinite sentencemeans
that the judge could sentence Felix to prisOn for a length of time ranging from .10-20 years. The actual
amount of-time he would serve would depend upon his behavior in prison. He_ could. be released in
ten years or less if he

w
e receives a parole, or he cOuld be kepin prison for 24 years. If the judge desires,

he could given Felix a "definite isintdince". A definite sentence is one which requires the criminal. to
stay in prison for a set length of time (for example. 25years unless he receives parole). The definite
sentence cannot be greater than or less than the minimum and maximum limits established by law. .

At the option of the judge, the criminal may be placed on probatiop rather than in prison..lf the
criminal is placed on probation, he will be:supervised by.a probation ol,Nr for a length of time deter-
mined by the judge.

Upon the conviction of a felony, Felix loses many of his constitutional rights. FOS right to vote. the
right to hold public office, the abiliwto practice law and medicine are lost. "'

What lathe Purpose of a Parole? :-
After -:Felix spends a certain aknount of his time in prison he becomes eligible for parole..arqle is

similar to prObation, except that it occurs after imprisonment instead of before imprisonment. As is
the probedure of trqbation Felix will be-Under the supervision of ie, parole offiCer. He may also have

17 4 °
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certain restrictions placed -won him. For example. he' may be forbidden from associating with other
ex-offenders. he may not be allowed to drink alcoholic beverages, or he may not'be allowed toleave

tpe state. If he violates these parole restrictions, or if he is arrested for a new eiiminal..vialation. his
parole may be revoked and he may be retwned to prison.

.

) Felix will be released from the custody and control of theCriminal Justice System. Of all individuals
sentenced -td prison for felony offenses. the average amount of time served prior to release is' about
five years. Although prison sentences in the United States are among the most harsh of any country in

.the world, our Criminal JustiCeSystem probably strives the hardest to make sure that these penalties
are inflicted only on the guilty.

The idealized$tory of Felix is a tine? description of our criminal juVice..as., a. system. To understand
hbvv each segment of the system interrelates to each other. let us investigate further the organization

. and function of the police, courts. and corrections,
I

4

44,

LAW ENFORCEMENT

Whet kinds of Police era There?
In the United States. there are five basic types of law enforcement agencies: Federal police, state

police, local police, military police and private police. Basically, only the first three types are- properly
considered as a part of the Criminal Justice System. Military police, deal only with ,violations of military
law and with violations by military Personnel. Private police agencies. such as Burns. Pinkerton and
Wells Fargo, are not publicly funded. nor have the tame authority as public police agencies do and
are only indirectly connected to the other parts of thcCriminal Justice System.

Federal police. Federal police have the sole responsibility of enforcing all federal laws. Although the
Federal Bureau of Isivestigatipn (FBI) is the best known of the federal police forces, it is only one of
many. Below is a partial Hit of some Of the fedetal agencies which have law enforcement responsi-bilities:-

AGENCY

Justice Department:

-Federal Bureau of Investigation (FBI)
-Bureau of Narcotics & Dangerous Drugs

(BNDD)
State Department:

- Embassy police

-Immigration &Naturalization
Treasury Department:

. -Customs
Secret Service

:Alcohol, Tobacco, Firearms
Division (ATV)

Agriculture Department
Interior Department
U.S. Postal Service

O

RESPONSIBILITY

q

General Enforcement
Drug laws

1.

Embassy security
Illegentry of aliens

Smuggling
Protection of the President
Alcohol. Tobacco. and Gun violations

Meat &Fruitinspectpn
`Game wardens

C Illegal use of the mail

ThasefederarOliceagencies areillioncerned with criminal investigation. Although these agencies
are independent ofiach other. therhork together in the apprehension of criminals.

-be
18(

06029



4 .

1

How Do the State Police Differ from other Police?
The state police Is similar to federal police ekcept they,..ehfo'rce the laws of their .state. Some

states separate their police into' two. agencies, a state Apurea6,of ip4stigation for :criminal 'offenses
and a state,highway patrol for drrving 'offenses. West Virginia combines both of these responsibilities
in one state polce..In addition to cri'mina'l investigationand highway patrolling, the state police also.
operate a crime boratory where local police 'can send their potential evidence. such as _blood sampleS.
or narcotics. foract ntificanalysis. .

The system of laiw enforcement within tbe city and the county. Most persons come into contac
with local police. Local police are of two types:

'
(1) Municipal police are responsible for the enforcement of state Laws and city ordinances with-

in the city limits. The investigation of arimes,and the apprehension of criminals have been the tradi-
tional respOnsibility of the''inunicipal police. Many police /departments place emphasis on community
relations. crime prevention. and emergency medical assistance, (for example. ambulance service).
In fact. the city policere available for Strricigt any service from 'gettin cats out of trees to settling
domestic prOblems..To a sall extent. the police, are als,g responsible f r operating Clock-up, or jail.
for those individuals who are awaiting trial or for those who have ben convicted and are servipg
sentences of less than drieyear.

-(2) In less populated areas. Job of lock -up is, usually performed by the sheriff's .department. The
sheriff's department is the second type. of local' poliCe agency. In West Virginia, as in many states.
the sheriff and his deputies have the 'responsibility for law enforcement in the county where the mun-
icipal police have no authority. The sheriff's .department is responsible for -maintaining the county jail.
Another major responsibility of the sheriff'S department is:to serve warrants and subpo9nas which are
issued by officers of the courts. As "process servers ", the sheriff's department becomes involved in'

. civil court as well as criminal court. A \fourth responsibility of the sheriff's department is to preserve
order and security in the 'court. This might involve escorting individuals in custody in .and out of the
court room. rerrtoving rowdy spectatots, or checking to see that 'weapons are. not carried into the court7.
MM.

I

THE TQUAT SYST.EM

r 0>.

What is the purpose of a.court? ,
.

b .

The criminal court 'system in the United States has two basic functions:- (1) 'The. system oversees
the process whereby the innocence or guilt of the defendant is determined. and (2)the courts pass
sentence on those who have beeh found guilty. The first 4utiction is quite complex. Out United States
Constitution grants to every individual certain "inalienable rights" among these are the right.td a fair
and iMpertial trial, the right to a trial by jury, and the right to have an attorney to help in the 4sridivid-
ual's defense. The Constitution also protects individuals from unreasonable searches'and seizures: and .

it requires that law enforcement officials advise suspect's of their' right to remain silent. Thusothe
courts must oversee not orgy the trial prodess itself but also much that can happen before the trial, S

occurs. In addition to the Constitution, each state has a constitution Which may 'provide additiopal
proteCiion from potential misconduct by law enforcement or other public Officials.. ' t.'" .

, . .

The magistrate's court within the state system. The first level of the cost system is a court for
minor offenses. In. West Virginia, this court is knowA as a magistrate's court. `The magistrate's court
hears civil claims, traffic violations, and misdemeanor offenses. If a defendant is not satisfied with
the decision of the magistrate's court (the magistrate's court seldom uses a jury), he may appeal the
decisiOn to a higher level court.

IN

. %

The circuit court.
.

Appeals from the magistrate's court go to the circuit court. West Virginia is
broken up into.thirty-three judicial circuits, with one or more jedges for each circuit. The circuit court
hears appeals from the magistrate's court and is also a court of original jurisdiction for felony offenses.
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That means all felony offenses are heard first in the circuit court. In the circuit_court, thetdeferldant
has the right to atrial by jury. He may appeal any criminal conviction from this court.

1.

The Supreme Court of Appeals. An appeal from the circuit court would be made before the Su-
preme Court of Appeals. i'he magistrate's courts and the circuit:courts are convened in the county,in .
Which the crime takes place: The Supreme Court of Appeals meets only in CharlestOn, twice a year.
The Supreme Court of Appeals is made up of five Justices. The Justices are elected by the people and
serve for twelve years, They may be re-elected. The Supreme Court or Appeals differs from the circuit
court in several ways. (1) The decisions of the appeals court are rendered by ihe Justices rather than a
jury. (2) The matter of innocence or guilt is secondary. The purpose of the appeals-court is to deter-
mine if the defendant's right were in any way violated. (3) Evidence presented to the appeals court
comes only in two4orms - -a written statement of the errors allegedly made in-Ithe trial court, and an oral
argument made by the attorney. The state also has the opportunity. to present its side of the case
in a written and oral manner. A full written transcript of the circuit, court trial. submitted. (4) The
trial in the circuit court may take weeks or even months. In contrast, thg. presentations before the
appeals court seldom take as long as a Single day.

Q

if -Possible outcomes of appeals. Should the Supreme Court of Appeals in West Virginia agree with
the argument&of the defense, they may order a new trial or they may allow the defendant to gofree:
Shluld they agree .with the state and affirm his conviction, the defendant has no other recourse, un-
lees he can show that one of more of his federal constitutional rights were violated. If -thie happens,
then he can appeal his conviction to the federal courts.

IThe district coUrts,in the federal system. (The lowest level federal court in West Virginia is the
United States District Court.) The district court is a trial court for all federal violations, both felonies
and misdemeanors. It is also an appeals court for individual; convicted in the state courts, who feel
that their federal constitution.al rights have been violated. There is a trial by jury for the federal offenses

0.but no juryfor appeals. .-.

Should the Federal District Court uphold Felix's conviction, he may still appeal to the United
States CoGrt of Appeals. The United States is made up of eleven judicial circuits. Appeals from the
State of West Virginia would be within the Fourth Judicial Circuit. This court holds sessions in Rich-
Mond, Virginia. The Fourth Judicial Circuit includes West Virginia, Virginia, North and South Carolina,
end Maryland. The federal. appeals courts operate in a fashion very sirnilar to the Supreme Court of
Appeals of West Virginia. The basic difference is that while the Supreme Court of Appeals is the
highest court in the statiaof 'West Virginia, there is only one court in theUnited States that is higher
than the United State Court of Appeala--that is theUnited,States Supreme Court. .

The United States Supreme Court is the last stage, -in all legal disputes, both criminal and civil. This
Court has nine 'members. The Justices are appointed by4the President of the United States for life and
approved by the Senate. Except-in a few situations, all appeals coming to the Supreme Co'urt must come
from one of the eleven courts of appeal. It is at the discretion of the Supreme Cpayrt whether or not
they will accept the appeal for review. If the Supreme Court upholds- a defendkts c victioh, the
decision is final because there i 'no higher court to which he can appeal.

e A. ct. , , .

The Miranda Case. To it strata the manner in which the appeal system works, let us examine the
case known as Miranda, v. A izona decided by the United State Supreme Court. in 1966. Ernesto
Miranda had been, arrested in Arizona on a charge of rape. Since Miranda was poor, he did not have
enough money to obtain an attorney before his interrogation. He did not. know that he had the. right
'to see an attorney before questioning. Since he was poor, the state would have provided .an attorney

.. withrout charge. The basic evidence which led to his conviction

i
was a coinfession which was obtained

from him in a "special interrogation? room.
(

After Miranda's conviction,lieoppealed his cape through thePArizona_courts arguing that the con-
stitutional rights given to him in the Arizona Constitution had ,been violated7that h'e had .been forced
into,making a confession. The Supreme Court for the Siete of 'Arizona upheld his convictionnWranda,
then appealed his case into the federal district court in Arizona arguing that his federalconstitutional
rights had also been. violated.. Miranda argued that he was not informed of his rights. Thaofederal_
district court and the United State Court of Appeals both, ruled against him. Finally, the United States

`' 8Uprerne Court aweed to hear his appeal. In spite of the fact that every other court had ruled against
., Miranda, the Supreme Court overturned his. conviction and ordered that he be given a .new trial. They

agreed with his agrument that every individual has 'a right to be told what his right a are. As a result
of this case,- law enforcement officers, prior to the interrogation of any suspect', must inform hirrohat

20
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(1) he has the right to remain.tilent: f2 ). that anything he says may be used against him in a`court of law.
(3) that he has the rightfcien attorney prior to any interrogation.-and.that (4) if he cannot afford an
attorney one will be provjded for him.

,,. .. ,

4.4

This case had done a great deal to change the procedures that law enforcemintofficers use wen
investigating criminal 'offenses.. lirilortunately. for Miranda, theCourt's decision did him littleffiood.
In his re-trial he was convicted again and is serving a sentence in Arizona prison. -

a

In Miranda's appeals. the courts were never concerned with the issue pf guilt. Their sole. =Cern
was whether or not any of those unalienable. rights provided to each citizen by the Constitution had
been violated:

. ,

Why isThere *need to Sentence)ndividuals Differently? A

The second function of the cOurf, sentencing. occurs only after the matter of guilt has been settlOd
by the trial. Sentences may be of three types : definite, indefinite. and -indeterminate. A. definite sen-
tence is one in which statutory ka'w determines exactly what' the sentence will' be For example. many
states are re-establishing capitalpunishment. Thus when an individual is convicted of first degree
murder then the penalty will be death--neither the judge nor the jury can change the sentence since
the statute is -definite". An indefinite Sentence is one in which the statute provides a, minimum and
a maximum length of sentence but gives the judge the freedorn.,to ohoose a sentence anywhere
between those limits. If the statute provides that the penalty for burglary,is "one-to-ten", the judge
can give aSentence as tight as one year or as severe as ten years. This gives the judge the power to
take into account other circumstances related to the offense or the offender. An .indeterminate sen.tence-
pbovidewthe judge with very little freedom in sentencingibecause the indeterminate sentence is really'

, a sentence of somewhere between one day and life. The scope: of the 'sentence is left up to someone
'else (the prison .or the parole commission). In West Virginia. most sentences, are indefinite. The ques-
tion that arises from these, differing types of sentence IS Who is the most qualified to sentence--
the tegiPlature the judge. or correctional officials?

#-

4
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THE ROLE OF THE CORRECTIONAL PROCEDURE II " II
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at re the Various Waysof Dealing with Convicted Criminals?
the judge has the power to set the sentence, he has several options. He may give the individ-

fual a . he may place him on probation, or the judge might sentence the individual to prison. Wheni
either of the last-two options is used, the final segment of the criminal justice system takes over.

Probation. Probation is a system where the offender is allowed to remain in the free world rather
than going to prison. He will be placed under the direct supervision of a probation officerThe proba-
tioner will be required to follow a set of special rules as a condition of his probation. These conditions
include restrictions such as-

Pro bationerp are not allowed to:

1. associate with known criminals
.000°P

2. visit places where alcoholic beverages are sold
9

s 3, leave the state without permission

4. marrywithout permission

5. buya car withokitpermission
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If alarobationer violatiTs any of these conditions he may be returned to the court for re-sentencing
--meaning that.he can be sent to prison if he violates his probilltion. For offenders who can be trusted,
probation is much more desirable.than incarceration because .it allows the offender to remain with the
family and be a part of the community. -

Should all Offenders be on Probation?
Although probation may be a desirable choice for many °Venders. it should be recognized that it

is not an appropriate alternative to all offenders. Some offende (hardened criminals and professional
criminals, for example) need to be incarcerated-for the protection of society- -and sometimes, for their
own protection. This is to say that not all offenders can pr will be rehabilitated.For those, the prison
must be seen purely as a place of confinement.-withoutany consideration for rehabilitation.

The role of prisons. Prisons are- a negative experience--no one likes to have his freedom and liberty
taken away from him. However, prisons are now establishing, programs aimed at training, educating.
and rehabilitating the offender so that he may be able to make a successful adjustment upon release
The programs range from elementary, high eaihool, and college educational programs. study release,
work release, vocational training, and a wide range of athletic programs, Prison philosophy now
stresses incarceration for rehabilitation rather than the older philosophy or incarceration for punish-
ment. Unfortunately, however, prisons have not been very -successful in their attempts to rehabilitate.
Experts generally concede that somewhere between 40% and 60%,of all offenders that are in prison
will return to prison a second time.

. A problem of prisons. A part of the problemOf incarceration is "prisonization". Prisonization re-
fers to the process of learning the inmate social code (Which is contrary to the code of the prison

. administration). One part of the social code, for example, says that."you should never 'rat' on a fellow
Con". The more firmly entrenched an individual becomes to the inmate social code, the more difficult
it is for him to adjust to the outside world. And, the longer, an individual remains in prison the greater
his acceptance to the inmate code.

01'

Attempts to "humanize" the prison and to reduce' prisonization have recently centered around pri-
son architecture. Changes in prison design have emphasized two things. The first is a change from
large institutions to small ones. Prisons which have been built for a capacity of over- two thousand
inmates are becoming obsolete. Mote corncnoii are institutions which,_hold a maximum of about five
hundred inmates, and'even smaller. Related to the concept of size is the .seeiarid change' in prison
design: security.' We are beginning to realize that the massive granite structures built around the turn
of the century are not needed. Most inmates can be Maihtained with less security than they are cur-
rently 'housed. At tile- same time that we are becoming less security conscious, we are becoming
more concerned about visual appearance of our institutions. Maximum security prisons are now being
builtwithovt any fences, granite walls, or without gun towns. Security can be achieved by using an
underground sensing system Which will detect when anyone walks over the ground.. Consequently,
a' maximum security institution can be built Which will have the appearance of acollege campus.

article on "Sirhan
Parole Data, Tentative Feb. 23,
l986" removed to conform with

.4,
copyright laws.

Parole: The best technique. however, for minimizing
prisonization is parole. Parole is similar to probatiomr
except that it occurs after the inmate has served a
certain portion of 'his sentence. This portion varies
from state to state but -is generally somewhere be-
tween one -third . and one-half of the, length of the
sentence.

As with the procedure of -probation. the parolee is
placed under the supervision of a parole, officer and
may have the same types of restrictions placed 'upon
him as does the probationer. The possibility of parole
minimizes prisonization 'because the -inmate realizes
that if the prison administration does not-recorrirciend,
him for parole; he is not likely td get it. Thus, in
order to get their recommendation, he must conform,
to their set of expectations.
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The parblee'rnay have a more difficult, time adjusting than does the probationer because the
Parolee has been away from, the -free .world during his incarceration. This is especially a problem for
those who have been incarcerated for more than ten years. be.cause not only have they changed in ten
years. the free world has also changed greatly. His.home town may have changed, he no longer knows
many of the people in his neighborhood, and the job skills that he may have had areno loriber useful.

Some limitations-of rehabilitation. Retiahilitation in prison haS been compared to trying to teach
a person to fly a jet plane while in a submarine--it is ..not an appropriate procedure. It is difficult to
teach an individual to live in. tip free world while holding him captive in an artificial world. Parole is
an attempt to minimize this problem but it bannot be expected to be totally effective..

Par Steps the most basic limitation-to the efforts to rehab' Rate offenders, whether in prison or on
probation or parole, is that rehabilitation efforts will for the most part fail, unless the individual desires..
to be rehabilitated. Many offenders do. not feel that they need rehabilitation. They argue that they are
the victims of an unjust society. that it is the society that needs to be reformed. There is also the
problem of determining what rehabilitative tool to use. For example, what rehabilitative tool' is there
for a bank president, who has been convicted and sentenced to-prison for embezzlement, or for the

(individual who was sentenced for killing his wife in a fit of blind rage, or finally, for the man sentenced
to prison for gambling when he knows that his only problem was that he was gambling in,,a state
which prohibits it rather than in a state that allows gambling? There is also a great deal of difficulty

. in convincing people "of the- rationale for pen Wes. For example, why place serious penalties on maji-
juana possession and use. while alcohol, which e cPonsidered asdangerous, is legal?

<

JUVENILE JUSTICE IN THE SYSTEM

Cartoon titled "How Does Law.
ect Your-Life?" shows a
y signing. a birth certificate.

Removed to conform with copyright
laws.

b

J, Justice Reproduced *permission of Scholastic Book
Services

How Has Juvenile JUstice Changed Since Its Beginnings?
Historically, the juvenile offender in the United States received the same kind of' justice as did the

adult offender. Juveniles were tried in the same courts of law and they were sent to .the same prisons.
During the latter half of the 1800's criminal justice reformers began to realize that it was an injustice
to treat the juvenile with the same harsh system. After the Civil War, several states began establishing
institutions for juvenile delinquents in order that they 'would not become hardened by the experience
of being incarcerated with adult offenders.

A significant trend occurred on July 1. 1899. when. Cook County. Illinois (Chicago). established
a separate court system for juveniles. The philosophy of this system was,..to be different. When the
system dealt with adults. the function of the court ,was to ascertain guilt, For juveniles, guilt was 'to
become unimportant. Th purpose of the new change was, to help the juvenile. In the past seventy-five
years the juvenile court system has grown-to the point where it can be found in almost every county
in every state in the cbuntry.
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What Can Happen to a Juvenile Offender?
When a juvenile Offender is picked up In- the, police thie officer has several alternatives. If. the

offense is not serious, he mey release the juvenile with 'Only, a warning. If it is more serious, he may'
take the juvenile home and talk with his_oarents. For the most serious 'offenses, he-has the option; to
turn the juvenile over to the juvenile authorities. This might mean that the juvenile will be forced,to
stay in juvenile dentention facility or even a county jail for a few-days until the juvenile court can pro-
vide a hearing for him. Even though serious juvenile offenders go to the juvenile court, if the offense
is seribus enough (for example, murder') his case may transferred from the juvenile court to the
adultcriminalcourtsystem.

A problem of juvenile justice. The juvenile' court was a good owever, over a long period Pf
time it became a disgrace; because instead of trying to help th uvenil , it was more frequently doing
him great. harm. Juveniles were Often getting sentence whic were 41 ger than they would have re-
ceived had they been adult.. In addition, many of the constitutional rights that were guaranteed to
Americans were 'not being given to the juvenile. For example, he was not allowed to dross- examipe
witnesses against him, he was often forCed to make incriminating statements against himself, and worst
of all, he could -be- labeled a delinquent without ever having his quilt proven.

The Gault CMS.. In 1964, a* 15 year old boy, Gerald Gault, was taken into custody for alleged de-
linquency. At the juvenile Court hearing, but not before, Gaults parents found out that the offense
for which he was arrested was for making obscene telephone calls. At the hearing, the "victim" did not.
appear to testify. Gerald told what happened and he admitted making the calls. ,He was later placed

juvenile institution' to remain until he reached the age of 21. This was essentially a six year ,sen-
tence. Had Gerald been an adult, the maxirriurnzpenalty he could have received was 30, days in jail.

Gault appealed. his case'tef the United States Supreme, Court. In this case, known as In Re Gault,
the attorney for Gault 'argued that Gault had been deprived of the following constitutional rights:
(1) he was not notified of the charges against him, (2) he was not inforined of his right to counsel,
(3) he was 'denied' his right to confront-and cross-examine witnesses against him, (4) he was not in- .

formed of his privilegeagain at self- incrimination; (5) on appeal, he was not given a biolf the trans-
cript of his juvenile court hearing, and (6) he was denied the right to appeal.. .

The decision. Justice Abe' Fortas, writing ,for the court, said that "Under our Constitution, the
condition of being a boy does not justify a kangaroo court". The court thus agreed with Gault on the
first four of his complaints. Juveniles still have neither the right to appeal nor the right to a trial by
jury. The .Supreme Court in a subsequent decision wrote that if we give to the juvenile all of the rights
of the adult, then there is no longer any reason to have a juvenile court'

Because of the Gault decision . and several others, the juvenile court is much closer to realizing
its real purposes: (a) to determine the matter otsouilt) rld (b) if the child is guilty, to determine how
he'may bestbe helped.

'Options for juvenile offenders. For thwi-itiveniles adjetd?citted delinquent, there is a variety got
options that the'juvenile court can recommend.. They can return the juvenile to his home on probatilh, -

IhwhseLei he will be under the supervision of not oonly his parents but also a juvenile probation 'officer.
There are. foster .homes for those situations, in which the real home is not capable of 'handling the

. juvenile (or is unwilling. to) The least desirable alternative is to send the juvenile to a training
school. Training. schools have long had the reputation as being "training schools for crime" where one
can learn criminal techniques from older juveniles.

where
is also undesirable in that juveniles. especially

juvenile females, need., a home style environment where they can receive love, affection, and atten-
tion. Unfortunately, not all homes can provide those commodities.

Juvenile Institutions. The average length of time that a juvenile will' spend in a juvenile' institution
is about nine months. During that time he will likely continue his formal education (unless he 'is already
a high- school graduate)._. Chances are that he will also begin to learn some kind of job. it might be
anything from farming to barbering, from auto mecha'nics to printing.

The twig, most important factors that-will influence Idlength of stay will be the offense that he
had committed and the degree to which he is able to adjust to the institution itself. Most juveniles, in-
stead of serving their entire length,of time in the institotion, will be allowed to go home early and be

supervised in an "aftercare" program. Aftercare for the juvenile is the same thing as "parole" for the
. adult. Aftercare is an attempt to help the juvenile adjust in the community environment. Adjustment in

the institution does not necessarily meant that he will adjust upon his return to the community.
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11.

THE CRIMINALJUSTICE SYSTEM AS A SYSTEM

Execativa istative Judicial

How Do the Parts Work Together? .
, .

According to the chart illustrating the criminal justice system as a whole.' orte ould think. that
the various parts of the criminal justice* system are interrelated. Unfortunately, this is not neces-
sarily true. Each of the three basic segments of this system, the police, the :courts and .corrections are
someivhat independent of the other parts and are3frequently unaware of the philosophies-and .the oper-
ation of the other.parts of the system. Police officers are soften critical of the court system. especially
the United States, Supreme Court because they feel thatathe courts are "tying their hands" and letting
criminals go free. At the same' time the courts are ofterrTiot totally, aware of the negative irnpict of their
actions, despite' their gOod intentions. On. the other end of the system, numerous studiel have re-
vealed that trial judges who sentence criminals to prison for "rehabilitation" have never themselves
seen the inside of a prison really to knoviilo what they are. sentencing these people. Finally, correctional
people, both in institutional work and in probation, and parole are often unaware of the sequende of
eveittsthat resulted in many offenders coming under their control:

Problems In the system,
the criminal justice system are
ment officer sees his primary
order to protect `the, rights of s
being the determination of inno
coed. Correctional officials are
trying to help the individual. Cri

hat finally surfaces is the fact thatiriditionalty these three segments of
n conflict because of basic philosophical differences. The lavpenforce-,
ole as that of investigating criminal acts and -arresting violators in
ciety. Officers of the court, on the Other hand. see their basic job as
ence or guilt while at the. same time protecting the rights of/the ac-
caught bdtween the two in their duti rule of protecting society and
inals are sent to Orison both to protect society and.to help the individ-

ual through "rehabilitation". U fortUriately,- by placing an individual ,'in prison, rehAilitation may
be made impossible. However, not to plac'b sorng individuals in 'prisoir may endanger society. Thus
for corrections, there is a fundam\ ental conflict between other criminal justice segmento add to
the problem, there is a fundamental Conflict within the Correctional segment itself.

Ca

1
.

Conflict within juvenile justia This,internal conflict is also very predominate within the juvenile
justice system. It is the underlying bel of in the juvenile justice ;system that punishment should be used
only as a lastredort Juvenile delinque cy is seen largely as b ing the result of immaturity. The juvenile
should not be punishiid but, rather he Ould be given assi.Stan'e and, upervision to assist in his matur-
atiop. The need to protect the juvenile i seen as being more i Oortarit than the need to protect society.
However, We cannOt, itally ignore the eed to'protectaocieW from juieniles. A victim of 'fate theft or
burglefly is no less of a victim simply beceu e the offender wada juvenile..

All of the above conflicts are further compOundedby the fact that the general public is unaware .df
the criminal justice system as a Whole aild.hoW it operates. And all of the police and private investigator.
type television programs serve pry to miainform the public. And finally, the" public is, generally apathe-
tic about the whole system (or at least until they become a victim of crime)

.
Should the general publit and persons working in all parts of the criminal justice system, become

more aware of the philosophies, and roles, the conflict that currently exists could be lesseffed. It is
imperative to, preserve the rights of the-individual (even if 'he it a OriFninal); but it is also important to
preserve the rights of society. pie basic question thOs is How can v0 protect both they rights of society
and the rights of the indiViduf? This critical issue willbe discussed \ in detail 0-i a later chapter (along

. with-other critical issues facing tlie criminal jUstice system). ' \,,,
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Is theprimineJustite System overly concerned with Procedure?
When we.tdok at our system of criminal justice we must determine how this system represents

justice. What!is.it about-the way we:deal with crime and criminal offenders that we may call it a system
of criminal justice? It is important, it.seems. to determine When we have achieved justice in our hand-
ling of crime'and individuals. We Must consider the question whetherit is always possible to realize
justice in matters of crime and handling those accused of crime.

Is it correct to say that the goal of our system of criminal justice is to encourage obediencgio Aiur
criminal 'laws by penalizing those responsible for violation of these laws? Perhaps justiceithay be
found in the manner in which we strive to deal with crime. In our system of criminal justice we place
emphasis on determining who is responsible for a particular crime by gathering and weighing facts in
accordance with specific procedures. Sometimes it even appears that it is more important for us to
determine that proper procedure has been followed,.than it is to 'see that a person is punished for
that crime. When we look for. justice, we must examine the procedure by which we bring those accus
of crime to a resolution of guilt or innocence.

How does such -an emphasis on procedures help us urachieve justice? Some people contend
.obedience to procedure does not help us to achieve justice butVon the contrary, only makes it easi on
criminals. If, however, we look to. the pkirpose of procedure in our system' of criminal justice per ps
we can see that it does assist us ,in our quest for justice. The most important purpose° of orocedu is
the protection of our .COnstitutional _rights.' Keep in mind that until someone is convicted for .a crime
he or she is presumedinnocent. Therefore, all persons suspected of a crime are presumed innocent and
entitled to the protection of the Constitution.P.Ihe Constitution does not give blanket: authority,: to the
government,to do as it pleases'Where individual, rights are at,stake. The government has a duty to insure
that certain individual rights are not impaired.

A brief review. Leitis briefly ,review for a moment what is involved in solving a crime and prose-
cuting the accused. Perhaps, then we can gain some appreciation for the emphasis placed. on proce-
dure in our sYstem. It might also be helpful to be aware of the hallmark of our system of justice'whiCh
is. of course, that everyone is innocent until proven guilty. When a dime has been committed the
au,thority and duty to investigate the crime lies with the police. The police must gather facts about the
crime and eventually name a suspect or suspects. In the execution of their .duty, the police might need
to question people and 'search homes. Eventually the police might make an arrest. Before a person may
be punished she or she must- be charged with a crime and brought to trial. During a trial it is the duty
of the prosecution to present evidence against the accused to the jury. Only 'after a jury has found a,
person guilty May that person be punished for_sp crime. This is a very real example of the power of the
state being, directed against the individual. -Can you see a possibility for abuse of power here? Can 7
you think of any reason why we place. so much emphasis on procedure in our system of criminal' jus-
tice?

VIEWPOINT ON JUSTICE

Let's consider some provisions of the Constitution of the United States that are concerned with
the rights of a person accused of a crime.

!.)

A:precedent on procedum The following case was decided by the Supreme'Cburt of the 'United
States. It.concerned the rights of an accused to legal counsel and to remain silent.

y ,

Escobedo v. Illinois, 378 U.S. 478 (1.964) The police arrested Danny Escobedo and took him. to
police headquarters for questioning. He had no previous record. He was told. that another tusoedt the
police were holding 'had named him as the one who shot his sister's husband. Escobedo asked to see his
lawyer but was .not allowed to do so. Meanwhile Escobedo's lawyer had been trying to see him but was
not permitted. Eventually Escobedo accused the other suspect of the murder. This was the first time
Escobedo had admitted knowledge of the .crime whidA in Illinois was legally damaging. A confession
'was taken from Escobedo by an Assistant State Attorney who did not advise him of his constitutional

.rights.
. -, . f; t'''''. ./ r d ee ^ '.'. .. . y

The Supreme Court overturned Escobecrs conviction on the basis, that he had beet deprived of
his constitutional rights. Mr. Justice Goldberg wrote: Our Constitution.. unlike some others. strikes
the balance in favor of the right of the accused to be advised by his lawyer of. his privilege against

11
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oself-incrirriinWion. . . ;This court also has recognized that "history amply shows that confessions .haveoften been extorted- to save law enforcement officials the troubl and-,effort of obtaining valid andindependent evidence..

The conviction .in the. Miranda case was overturned becauS is Constitutional- rights had been.violated. Mr. Chief Justice Warren wrote ...

The mere fact that he signed a statement which contained
had "f4l1 knowledge of his "legal rights" does not approach t
required to relinquish constitutional rights.

The Chief Justlide noted that only in, America was' it an expresied

a-Awed-in clause stating that he
e knowirig and intelligent waiver

free of'self7incrimi ation and to have counsel.

He established the following measures to assure that one is not d prtons: ', .

'He must be warned prior to his questioning that he has the
thing he says caniths-iyed against him in a court of law, that he
attorney. and that if he,cannot afford an attorney one wiStbe app
tinning if he so desires. Opportunity to exercise these :fights mu'
the interrogation.

Cartoon showing police Shoot-eut
was removed to conform with Copyright_
laws,

constitutional amendment to be

ved of his constitutional protec-.

right to remain silent. that ably-*
as a right to; the presence of in
inted for him prior to any ques-

t be afforded to him throughout

I
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"Quick! While I keep 'on
pinned down, run & bring
each of them a lawyer
and don't forget ours!"

*rooks in The irmInghem News

Rei.iniduced by PennIssion
F urn In Search of Americaf The Early Years ManinW
Sandler GInn and Co 1975
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CHAPTER 3-

CRITICAL ISSUESWHICH FACE THE
CRIMINAL JUSTICE SYSTEM

Introduction

Some issues which.face the American people include pollution, corruption in government and the
rising crime rate. What deterMines a "critical" issue? You. your friends and your family face problems
or issues in your everyday life. How do you cope with these dilemmas?

41*

Issues 'end problems confront the agencies which comprise the criminal justice system. The manner io,v3Ilich these problemssaro solved has an effect on the other parts of the system. It is usefulto think of the criminal justice system as a gigantic tubaof toothpaste. If pressure occurs ,at one endof the tube, the. other end is strained as a result. Severe pressure could be disastrous. Therefore, as We
take a-look at save critical issues involving the police, or example, we must keep in mind how these
issues affect the total system. For example, if, we decide that the police must work harder and make
more arrests, in an attempt to battle -crime. We will need more- judges. More prisons and more parole.

This chapter concludes with a short essay on the concept of . "conflict". As you ponder the criticalissues= described in this 'chapter, try to imagine ways..you could reduce the degree of "cOnflict" from_
within and from withput of the variouscriminal justice agencies. _

a
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. POLICE DISCRETION

. . -

Is Policemen's Discretion Like a Judge's Judicial Role? -
.

When we say that a person has the authority to practice discretion, we mean that the person; -has
the freedom to make a decision. For example, a student who is graduating from high school has a
number of alternatives from which to choose for ihe.futore. He or she .may go to college, enter the,
military. or take a job. Within the limits of these choices, the person has the discretion to choose the
avenue most suitable:

a

In police weak. an officer is continually presented with situations in which he is required to Make a
discretionary decision. Far example; if a policemen observes a motorist driving Safely. but 'slightly
above the speed limit. his first decision is "Should I stop this car ?' If he decides to stop-the inoterrst
a number of alternative courses of action.are open to him. He may (4)-writeaticket for the speeding
offense: z.f2) simply warn the driver of the speed limit; or (3) simply let the pessoit go. What circum-
stances determine the-action that the police officer takes? The attitude of 'the motorist, whetherOr not
there were young 'Children playing in the, area, or the number of tragic accidents which have, recently
occurred as a result of speeders may determine his actions. In addition, the individual .officer's attitude
toward driving violations is also important If the officer is a policeman who is involved in tryihg to
solve an important murder case. he may consider this minor traffic viotations tci be rather *unimportant

The problem of full ores M. When our legislators pass a law, we as citizens expect that
the law will betenforced t its fun e nt. We expect that 'every person who commits any chine in tne
presence of a-0ounce offi er will be crested. prosecuted, and sanctioned. If a leo) is not enforced,
disrespect for all laws might (Mit. tit is this "full enforcement' ideal' posSible? 'What would be 'the
consequences for the criminal ,justice system if every minori offender were ;arrested? Our criminal
courts are already busy places, and in many cities a person adbused of a crime must' wait weeks for his:.
trial. Is an arrest necessary in every case? In our case of the minor traffic Offerlder, is it possible that

I.

q sit .

Ar

a stern warning by the police off icerwill achieve the desired result?

Whaterssorme Mostly. Consequonaos of Polies biscrationt
While- police discretion is gOod practice when it corrects minor offender's without the need for a

prison term, discretion also-has negative cOnsequences. The most crucial, ;problem created by, police
discretion is the-feeling on the part of persons who enrarrested. Those .iridividuals feel they have been
treated pnfairly. For example, if a person is caught shoplifting in a- departMent store, the person should
be arreded. If a policeman, however, chooses to warn one Offender, and then decides tp, arrest another,
the second offender may Not that he also should be warned, When arrested, he m*:feel he has been
unjustly treated. Therefore, police discretion may sometimes promote disrespect for the law..

.
THE PRIMARY FUNCTION OF A..POLICE DEPARTMENT

In most cities the police department is the only social service agency that is open 24 hours each
day.:avery day of the year As a result, many problems wpich,would be handled better by another agency
fall into lite hands of the police. For example, in many areac'embulente service is inadequate at certain

31

00042
)



iyy
0

times of the day. Therefore, if a person is seriously ill at three o'clock in the morning,: there. is only
one number one may call and be assured of an answer, and that is the police department. Is the primary
job of the police to enforce the law or to provide ambulance services?l_f a .husband and wife are
having a violent argument a social worker or counselor may be the best-suited person to assist them.
A police officer must be a curious mixture of counselor, nurse, and law enforcer. .

a itlaiime4--

Telephone Link to Police, Fire
Department, and Ambulance.

'0

Non-police activities. How 'much of a "typical" police officer's time is devoted to providing ,these
"non-police" services? It has been estimated that less than one-third of the policeman's working day
is spent in "law enforcement" duties. The rest of the day is taken up by these other functions, which
mpy ange from picking up a stray dog to hell:Wire drunk find his way home. A great deal of time is
'pent patrolling streets, and checking homes and bUsineases to insure that doors are locked. These
duties can be called "crime prevention" tasks. Finally, some time is spent in other official duties,
such as writing reports, participating in holiday parades, protecting public officials at speeches and
giving traffic directions. .'

u The more time that we require a Police officer to spend in "non-police" duties, the less time is
available for him to function in his assigned role of preventing crim'es-aftd. apprehending criminals. In
police training schools, the greatest amount of time is spent in teaching techniques of criminal investi-
gation. Criminal investigation procedures are necessary, but it is obvious that we 'cannot. train our
policemen for the many roles society expects of our police.

A possible, resolution. How. can this dilernma4be resolved? It has been suggested by many
experts that there are two method's of solving this "role coofItt". The first altern tive is quite simple.
Get the poliCe out of the "social service business". This method involves narrowing the duties of police
officers to law enforcement tasks alone. Iris suggested, that the medical profes ion shcluld handle
drunks on the st,reet. Social vcork agencies should handke fam'ily" disturbances, and og catchers, not
policemen, should catch dogs.\ By using this method our policemen will be free to spend all of their
working time, investigating and preventing crime. Is the skution this simple? Who will pay lag
catchers, doctors and social workers to be,available twenty-four hours a day? There are other problems
with this solUtiOn as well. Alcoholics cause crime and. are victims of crime. Sometimes a family
dispute ends. in an assault, or even .murder. As a result, the police are"' involved once again. Also; in
some areas, there are not enough doctors and nurses, 'social workers and counselors available. In these
areas, the police department remains the only agency available. A second solution to the problem may
be to realize that policemen have a great variety of jobs to perform and' must have a great deal of
training to perform thoSe tasks. Does this mean that every police. officer must learn to be a doctor and
a social worker? This would be impractical, butthere is a solution. The solution is known as ,speciali-
zation.

Illustrations of specialisation attempts. Most large ioh e departments are already specialized
in some areas. For example, Traffic Units are trained in traffic law enforcement and work mostly in
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this area..Detectlire.Units are trained in criminal investigation. Juvenile Units are trained specifically
in the needs and problems of .youthful offenders. Cart we specialize and train policemen in other areas
as well? Many police departments throughout the United. States are experimenting with this approach.
Some police departments nojN have Family Crisis Intervention Units, where the officers are specially

ndling family arguments. When the police receive a call of this nature, a
me er of this *specially wined team is sent to the scene.

Ma pY of the suggestions offered can be easily, accomplished in cities where large police depart-
ments exist. In smaller, more rural areas, it sppears likely that the local policeman will continue -to play

trained in techniques for

a wide variety of roles in the course df his working day.

PLEA BARGAINING

Plea bargaining, or-plea negotiating, is a severe problem in the minds of many. Plea bargaining
takes many fermis. A defendant' may be allowed to plead guilty to a less. serious crime than the one he
committed in return for savingthe state the cost of a trial. A defendant Who isycharged with a number
of different crimes May.,have -a few of the charges "dropped" in return for a plea of guilty to one offense.
A defendant may be offered a "deal's in which the prosecutor will ask the judge for a lenient sentence in
return fora guilty plea.

What is the Extent of Plea Bargaining? In the United States, it has been estimated that as many
as 85 -95% of all criminal -defendants plead,,guiltyt We cannot accurately estimate how many of these
guilty pleas have been "bargained", but the number is, considerable. Therefore, our system of criminel
courts., which in many' areas is clogged by an overwhelming number Of cases, is only hearing about 5%
of all possible criminal trials. If for some reason, every criminal defendant chose to exercise his.cons*
,tutional rights to a full trial, the impact on our crirrfinal courts would be disastrous. Therefore, guilty
pleas help the criminal justice system save time and money. What are the motives behind plea bargain-
ing? We will examine these motives from two points of view: .(1) Why does the prosecutor want to plea
bargain?, and (2) Why does the defense attorney desire to plea bargain for his client? ,

What is the Prosecuter's Role and What are Some Reasons for Plea Bargaining?
A proiecuting attorney may be inclined to enter into a plea bargain 'for a number of reasons.

First, as mentioned 'earlier, a guilty Plea means great savings in time and money whichare required
to research, prepare and argue a case before the court. Secondly, if a defendant chooses to plead guilty
to one offense in return for the prosecutor's promise to drop other charges, the prosecutor and
police can "clear the books" of the other cases. Third, despite the face that the prosecuting. attorney
may have a convincing case against the accused, there -is always a chance that a judge or jury will
decide not-to convict. In- a case such as this, many prosecutors would rather receive a conviction (by
guilty plea) to a lesser offense than to take a risk of acquittal by going to court. In cases where the prose-
cutor's proof is wdak, he is wen more strongly inclined to "bargain".

Finally, the prosecuting Attorney may reduce the charge in return for information concerning other
criminals and their crime.

The defense attorney's role. The most common reason behand a defense attorney's willingness
to plea bajgain is that he hopes to obtain a lesser sentence for his client. Realizing that the likelihood
of gaining a "not guiltyverdict is slight, he attempts to persuade the prosecutor to reduce the charge
to a lesser offense in return for a, gUilty plea. For example, if the defendant is charged with armed
robbery, he may agree. to plead guilty to a charge of unarmed robbery, a crime which carries a lesser
enalty.. Other .reasorKS are also present. If the charge against the accused is public intoxication, for

example, a conviction may result in making it extremely difficult for the defendant to find a job. By
pleading guilty to disorderly conduct, the defendant may feel that his criminal record will not appear
as severe, thus making employment easier to ob)ain.

Doss Plea Bargaining Sono the Idea of -Equality Before the Law?
koZoes plea bargaining haVe a proper place in a system of justice? Th' s,an issue that has been

argued by many criminal justice officials. On the one hand, our judicial process operates on the as-
sumption that most defendants will plead guilty. 01* the other hand, we allovV criminal defendants to

-plead to offenses that are less than the crimes that they hive actually committed. Is this just? If the
citizen who has been a victim of an armed robbery learns that the criminal has been allowed to plead
guilty to unarmed robbery, how will this affect the victim's respect for the criminal jusstice system?
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Also, plea bargaining creates problems for correctional. workers. First, correctional 'authorities must
keep in mind that the offense for which the prisoner is incarcerated may not be the crime the person
actually committed: As a result, their diagnosis of his problems and treatment 'efforts may be mis-
directed. Second, plea bargaining causes bitterness which makes the corrections task more difficult.
Imagine that two prisoners sharea cell who have committed the same crime. One person is serving a
sentence of 20 years for his actions. The other inmate, who successfully plea bargained, has received
a 5 year sentence. Will the inmate with the 20 year sentence feel that he has' received justice?

. What are Some Controls on Plea Bargaining?
Many proposals have been suggested in an attempt to control the problems created by plea bar-

gaining; In 1973; the National Advisory Commission on Criminal Justice Standardie and
Goals, recommended that plea negotiation be totally abolished by 1978. What would the jrnpact of this
decision be for our judiciary? In the meantime.. other controls have been established by the courts.
These controls are designed to bring plea bargaining into the open, rather than claiming that it does
not exist. For example; when defendant pleads guilty, in most the judge is required to ask the
defendant if his plea is voluntary, and if he is aware of the possible consequences of his decision. If
the accused says, for example: "I'm really not guilty, but I can't prove it, so I guess plead guilty to
get it over with...," the judge will not accept the plea of guilty.

In conclusion, plea bargaining is a problem which has many sides to it. In attempting to resolve
the issue, we must keep in mind all of the possible effectslhat our decisions may produce.

SENTENCE DISPARITY

-Note/con Disparity in Sentencing be Controlled? ,

The dictionary, defines disparity as "not equal". In criminal justice, we say that sentences are
disparate when two indiviclyals,convicted of the same crime, committed un er the 'same circum-
stances, having the urns bapkground, receive radically different sentenc An 'important issue

.must be understood, however. Two sentences which are different, are not n cessarily disparate.
Here is an example: You are a criminal court judge° who is, faced w detprmining an appropriate
sentence for each of the following defendants, all of whom have been convicted of the crime of kid-
napping.

( 1 ) Defendant number one is a young woman whose baby recently ,died. She was convicted of
taking another woman's baby from a shopping cart left momentarily outside a supermarket.
She took the baby home and gave it excellent care until the police located and arrested her.

(2) Dkfendant.number two is a man who took his 'own daughter from the child's mother, who had
legal .custody of the girl after their divorce. He took her to a foreign country but returned her
voluntarily when located.

OF

(3) Defendant number three is -a kidnapper for ransom. He took itie young daughter of a wealthy
banker And held her for a million dollars ransom, repeatedly threatening to kill the girl if he
did not receive the money. He was captured by the F.B.I. as he attempted to pick up he ran-
som..and the girl was returned to the parents. He has an extensive criminal record, ostly for

,serious offenses.

As the sentencing judge, let us assume that you have a range of sentences from which to choose for
the crime of kidnapping. You may sentence these' kidnappers from 1-50 years in prison. Do you think
all three defendants should receive identical sentence, say 30 years? Or, does the variety of circue
stances of these crimes and the backgrounds of the offenders lead you to decide that one is mdre
serious, than another, and should, therefore receive a different sentence? if each offender receives.
a different sentence, then. the three sentences are disparate. or "unequal". But. iS this disparity good ,

_or bad? In this eXample, we can see that in striving for justice, punishments must be individualized.
This type of disparity in sentencing is necessary, because the three cffenderS present different degrees
of threat to society.

Attitude of the court. Ash' mentioned 'earlier, however, there is another type of disparity in sen-
tencing which creates problems. Here is an example: Let us, imagine, that in a certain county there are

-three criminal court judges, all of whom have different opinions:, and attitudes concerning the crime of
shoplifting, Judge "A" feels that shoplifting is a minor offense, and the best method of handling of-
fenders is to give stern warning to the shop lifter. Judge "B" feels that the crime is a problem, so he
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issues a $500.00 fine in order to convince shoplifters of the seriousness of their offense; 'Judge "C"
coRsiders shoplifting to be extremely serious, feeling that it leads to more extensive crirnes..As a re-
sult. he sentences shoplifters to 6 months in jail, and a p500.00 fine. The shoplifter in.7our imaginary
county Is in a risky situation. The sentence that he'receives will not depend on `his background, or the
circumstances 'of his crime, but rather On whiCh one of the county, judges is selected to sentence him..
tn.this case; we can saythat the-judges are giving disparate sentences.

Consequences of disparity in sentencing. There are many consequences of sentencina discar-
, ity. First, the offender who has the bad fuck of hdving Judge "C" sentence him may feel that he has

not received justice from the courts. It is,' important that our criminal justice system, not only be fair,
abut also look fair. The "appearance of Unfairness" can cause bitterness which makes it extremely
difficult to rehabilitate the person who feels that he has been the subject of injustice. Secondly, sen-
tencing disparity causes public criticism of the criminal justice system.

Suggetted resolutions to the problem. Many suggestions have been offered. For example, the
Supreme Court has declared that a defendant has a constitutional right to an, attorney at the time he is
sentenced. It. is hoped that a lawyer will be able to.protect his client from any unfairness or discrimina-
tion at this critical hearing. Other suggestions have been recommended by the President's Commis-
sion on Law Enforcement and the Administration of Justice. Hereare some of their recommenda-
tions: . .,,.0;'

(1) Sentencing Institutes -.. ' .

This proposal involves gathering judges together`in a group meeting to discuss their sentencing
policies. It is hoped that discussion and exrflange of ideas will cause the judges,to pe more uniform in
their sentencing practice.

(2) SentencingCouncils .
.

This syggegtion involves taking the sentencing decision out of the hands of a single judge and
placing it with agroup of judges. In the shoplifting example given before, perhaps the three judges can
come to a compromisedecision in every case; thus the county's sentencing policies will be more. uniform.

(3) Appellate Review -
.

This proposal calls for a right to have a sentence reviewed by a higher, or appellate court. Thus,
if a defendant feels that he was unfairly sentenced by a judge, he could ask another judge to review his
sentence to determine if it were too severe. -

(4) Mandatory Sentences .. 1

If a crime has a mandatory sentence attached to it, the sentencing judge has no choice. He must
give every offender the same sentence as long as the crime is the same. After reading the example of
the three kidnappers discussed earjier, do you thin that mandatory sentences are a good alternative?

PURPOSE OF PRISONS

cod

Why are-these Prison facilities different?
Y.
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What is th.. Purpose of Prisons?
As we previously discussed in Chapter 1, when Americans began constructing prisons in the 1800's,

they had clear-cUt goals which the prisons were tb fulfill. Successful prisOns would do three things. First,
they would 'reform the criminal. Rehabilitation would restore.thi criminal to society as a law-abiding.*
productive member. Second, confinement to prisons would deter people from committing crimes.
Prisons were never designed to. be enjoyable places where anyone would desire to go. Therefore,
correctional institutions would pelluade potential criminals to mend their ways or else they would Wfer
imprisonment. Finally, prisons would protect society by removing dangerous. perSons from the C(irfl-
munitywhile their rehabilitation was taking place.

After nearly two centuries of building and operating prisons( many citizens and 'criminal justice
professionals are still asking two-basic questions:, (1) Do prisons work?, and (2) Are they successful
in achieving their goals?

Many people today feel that the best way to deter crime is through punishment. Others contend
that punishment will not work, and'that we should seek to "help: the criminal to reform. The debate
over punishment or rehabilitation creates a problem of "goal conflict". The debate over whether prisons
should punish or rehabilitate is one of the most, important issues facing our criminal 'justice system.

Can Prisons Rehabilitate Criminals?
FOr many decades we have assumed that the answer is yes. We have designed and -built prisons on

the assumption that once we get the criminal inside, we have the knowledge and ability to "change"
him. To this end we commit millions of tax dollars eiery year. Correctional departments across the na
tion hire psychiatrists, social workers and counselors by the thousehds as rehabilitation experts. Prisons
have various programs, ranging from vocational training to 'group -therapy. Halfway houses are estab-
lished in many communities to provide a bridge for the offender before he or she is releised from the
Olson into the community. Parole officers work to find jobs for' released offenders, try to help them
with problems, and to protect society.

Despite these attempts which have been half .made, our results have been discoOraging. Official
estimates indicate that of all the offenders who pass through our corrections system, over 50% will
return. Prisons are not rehabilitating over half of alroffenders. F.B.I. statistics show that 77% of all
police officers killed in the line of duty in the last ten years were murdered by persons with prior arrest
records.

LAW ENFORCEMENT OFFICERS KILLED
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What are Some Problems in Current Rehabilitation Programs?
Why have prisons failed to rehabilitate criminals and deter, crime? Many experts throughout the

nation are seeking an answer to this problem. Some believe that prisons should forget about rehabili-
tation programs and emphasize punishment. According to psychologists, for punishment to be effective
in changing behavior,fit must be swift and certain, For example, if your dog misbehaves today, it would
be meaningless to slap him for his misbehavior next week. He would not remember what he had 'done
wrong and would feel as through. your punishment was for no reason. This, same principal explains a
problem with our criminal justice system. Our system- is neither swift-nor certain. In many cases it takes
years to prosecute a criminal. Delays caused by investigation, cloges cOurts, and appeals can drag a
case on almost endlessly. In addition to this, not every,crime committed results in imprisonment. In this
respect we can view the qriminal justice system as a large funnel. As we go down the funnel, large
numbers of offenders are able to escape the "system". Not all crimes which are committed are reported
to the police. Of those reported, not all crimes result in arrest. Some are never solved, and in other
cases, the police are unable to secure proof. Of those criminals who are arrested, many have their
cases "thrown out" of the system along the line, for a variety of_reasons. For .example, the prosecuting
attorney may not be able to convince the jury of the offender's guilt. Finally, not all offenders ^found
guilty are sentenced to prison. Some are granted probation, others are merely fined. In the end, only
about 2% of all crimes result in prison terms. If imprisonment is neither swift or certain, can it be an
effective deterrent to ciime?

What Can be Done to Solve This Dilemma?
A few people today say that we should tear prisons down if they are not working. Is this a realistic

alternative? As long as we haye members of our society who harm or threaten other people, citizens
have a right to demand that the criminal, justice system protect them. Prisons fill this need, at beast, as
long as the offender is behind bars. Therefore, it seems reasonable that we will always need some type
of prisons. How can we make our pri,ons effective in rehabilitating criminals? There are many sug-
gestions in this area. 'For example, the United State Buieau of Prisons has recently concluded that forced
rehabilitation does not work. From now on, they wilt offer reform progams to inmates who want them,
and no longer force prisoners to change. We are now, beginning to realize that some criminals do not
want to change, 'so rather `than forcing them to, we will simply keep them in secure custody. Society will
still be protected, and no more money will be wasted on those prisoners who won't change.

Other recommendations have also been made. It has been suggested tliat the prison of ,the future
should completely different from those we have today. For example,-these new prisons will be
much smaller than our current ones, and located close to. the cities Where the inmates live. Families

. will then be able to visit, and the prison could make use of the community's doctors, teachers, and
other professionals. In addition, many different methods of speeding _up the criminal justice process
have been suggested. This will require a strong committment on the part of all citizens. We must con-
vince citizens that all crimes should be reported to the police. Also, we must be willing to hire more
prosecutors and judges to.reducecourt delays.

VIEWPOINT -ON CONFLICT

Whet causes people to demand laws?
As we look at our system of criminal justice, .we would be amiss if- we did not direct some

attention to the conflicts within our society and sortie conflicts within our system of criminal justice.
The attempt here is to identify some of the areas where conflict arises' among persons in our society
and at what point this conflict becomes the concern of the authorities. General areas of conflicts which
concern our system of criminal justice might be: 1) conflicts involving property; 2) conflicts in-
yolving one's person; 3) conflicts involving one's conduct in public,

At what point do the actions of an individual or individuals become criminal? Some people might
say that actions become criminal when the legislature makes them so. However, it seems that legisla-
tures declare acts criminal when those acts become harmful or go against the public welfare. In other
words criminal law may be viewed as a demand-response Concept. Some acts which are criminal
today may not .have been seen as harmful to the public welfare in earlier times .and were, therefore,
legal. Perhaps circumstances-did not demand a law. Acts which are criminal today may at a later date
be seen as no longer harmful and, therefore, be made legal. Why might this be so? Could it be because
we do things differently from generation to generation?
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An example of 'a needed change. What are your impressions' of the following law drawn from
the West Virginia Criminal statutes in light of the above considerations? Section 61-6-16. "Wearing
hats theaters and places of amusement; penalty."

No person attending any performance at any theater, hall, or opera house, or any such building
where theatrical .or. other perforrnandes are given, when an admission fee is charged, shall wears.
upon his or her head any hat. bonnet, or covering for the head which may obstruct the viewof any
person or persons during the performance in such theater, hall, or opera house or other building
where such performances is given; and if any Gerson wear upon his or her head any hat, bonnet,
or other covering for the head . . and refuse or fail to reenove the same at the request of -any per-
son or persons whose view'may be obstructed, he or she shall be guilty of a,,misdemeanor, and, upon
conviction, shall be fined notiless th-an-twO-n-or more than ten dollars. (1897)

Would it be accurate to say that when conditions require changes a law will be passed to solve the
problem? This statement would seem to have some worth, for why would legislators bother to pass a
law if it were not aimed at solving a problem?

When is a problem great enough to demand a law for itecemedy?
. Is it measured by the number of people who complain about the" problem;or how loud people

complain;. or the dengeror unrest--the---4troblen presents to society; or the degree to whichthe problem
affronts our sense of morality; or the amount of influence an interest group can muster; or is pure logic
the reason behind all taws; or islt-the weight of tradition; or is it a combination of all these Teasons; or

some other reason? It is probably a combination of-these and perhaps other reasons that cause mpst
laws to be passed.

Let's take a look at-some laws as they appear in the books just to give us an idea of-what-a law
looks like. This might be helpful since we are attempting to identify the kinds of conflict with which
our laws are concerned: As we do this, try to imagine the necessity for the law and speculate on why a
particular laW was passed. Questions a person might ask as he or she considers a law-. might be
whether the law reflects a problem and if so, what kind of problem, has:the problem always existed,
and will it always exist:

All states have their criminal laws codified and the laws are bounq in 'volumes much like an ency-
clopedia. So if you wanted to find out what the law of a state was on a certain topic; you would g9 tt5-
the y'blume concerning criminal law- and probably find a table of contents much like the one belw. .
It is taken from-the West Virginia Code.

thapter61.
C rimes and TheifPu.nishrnent.
Art.
1. Crimes Against the Government
2. Crimes Against the Person
3. Crimes Against Property
3A. Shoplifting
4. Forgery and Cilmes Against the Currency
5. Crimes Against Public Justice
6. Crimes Against-the F-'eace
7. Dangerous Weapons
8. Crimes Against Chastity. Mbralitymcl Decency
9. Equitable Remedies in Aid-ofChastitY-Morality

and Decency
10. Crimes Against Public Policy
11. General Provisions Concerning Crimes
2___Rost-Mortem Examinations What category wou Id this fit under?

Police TOW
0

The following laws are taken from the same chapter of the West Virginia Code.

Section 61-2-10. "Assauliduring commission of or attempt to commit a felony; penalty."

If any person in the commission of or attempt to commit a felony; unlawfully shoot, stab, cut
or wound another person, he shall be guilty of a felony, and upon conviction, shall, in the discretion
of the court, eithei be confined in the penitentiary not less than two nor more than ten years, or be
confined in jail not exceeding one year and be fined not exceeding one thousand dollars.
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Section 61 -3 -13. "Grand and petitlarcencY distinguished; penalties."

If any-person commits simple larceny of goods or chattels, he shall, if they be of the value of
fifty dollars or more, be deemed guilty of grand larceny and upon conviction thereof, shall be con-
fined in, the penitentiary not less than one nor more than ten years; and if they beoof less value, he
shall be deemed guilty of petit larceny and, upon conviction thereof, be confined in jail not exceed-.
ing one year...

1

Section 61-6-1. "Suppression of riots and unlawful a.sserblageS."
.

All members of the department of public safety, all- sheriffs Within their respective Counties and
all mayors within their respective jurisdictions may suppress riots, routs and unlawful assemblages.
It shall be the duty'of each of them to go among. or as near,as may be with safety, to persons riot-.
ously, tumultuously, or unlawfully. assembled, and in the name of the law -command'them to dis-
perse; and if they shall not thereupon immediately and pedceably disperse, such member of the de-
partment of public safety, sheriff or mayor giving the command, and any other,present, shall, com-
mand the assistance of all persons present. and of all or any part of- anther law enforcement person-
nel available to him, as need be. in arresting ancesecuring those so assembled. If any person present;
on,being reqUired to give his assistance depart, or fail to obey, he shall be deemed a rioter.

s,

How much support do laws require?
Do you think laws must have the support of the Majority to be effective? This is an interesting

and perhaps difficult question because it raises further questions which get at the matter of the Our-
pose and origin of law. One is led to wonder whether laws come from the people in our society or 'are
Jaws imposed on tit? It would seem that in a representatiVe system of government such as ours that
there would be some if not a great deal of connection between the laws and the Will of the people. Is
this the way you *see 'laws in our society_? Is this the way it would be? Or do you think dur laws are
made by learned: persons who know what is best for our society and make laws accordingly? Is this
the way it should be? What would happen -if a law did not have the.support of most of the people?

. Let's consider a law which may help us answer some of these questions., On January 16, 1919,
the 18th Amendment to the Constitution of the United States became law! This law forbade the "manu-
facture, sale or transportation Of intoxicating liquors . . . for beverage purposes" in the United States.
On December 5, 1933, the 21st Amendment was ratified and become law. This law repealed the 18th
AMendment. From this date on it was left to the various states to decide whether to forbid/the manu-
facture, sale or transportation of liquor within their boundaries. What happened? Why Was national
prohibition repealed? Why was the 18th Amendment ever passed? It seems that many factors in-
fluenced enactment and ratification of the 18th Amendment. Moral, religious, 'social, and economic
considerations all effected passage of the amendment. The demand for prohibition was heightened by
World War I because of economic considerations. There was a fear that intemperance would cause a
loss of manpower, and that food needed to supply the army would §o instead to the manufacture of
alcohol. However, there seems to have been some problems with the law. One problem was that en-
forcement was left with the national. government and that agency was not able to keep Up with the
task. Another problem was that many citizens defied the law. Section 2 of thp 18th Athendment states
"The Congress and the several states shall have concurrent power to enforce this article by appropriate
legislation." Both the vie and national governments, therefore, had power to enforce the 18th
Amendment. But many states chose not to because° it was not popOlar. Sentiment against the 18th
Amendment grew until both national political parties in 1932 fpyored repeal.

What determines a good or a bad law?
Reflecting on these circumstances how would you answer the question whether a- law can be a good

law if it does not have popular support?

Most states have beep greatly influenced by the English common law. Therefore, you will find most
of the felonies orEnglish common law incorporated into 'the,crimihal statutes of most states. English
common law had its beginning in the customs and usages developed in England' before and after the
Norrhan invasions. The courts of England recognized, affirmed, and enforced these customs and usages
when disputes were broudfit before them for resolution:The felonies in English common law are murder,
robbery,manslaughter, rape, sodomy, larceny, arson, mayhem and burglary. Why do you think Amen-
can states would incorporate English law into their own laws? Do you think this reflects the circum-

stanceSconcerbing the early developmentof this country?

O
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CHAPTER -4

o CRITICAL ISSUES REGARDING LAWS. CIVIL
LIBERTIES, JUVENILE JUSTICE. MINORITIES AND WOMEN

Intraduction

.

In your reading of Chapter S. you discovered that there' were issues' which sometimes caused the
criminal justice agencies to come in conflict with each other, This Chapter, examines issues which are
related to the public and to. those individuals which are processed through the system of justice.

As you read the sections which follow try to imagine hoW you might react to these issueslif you
were a legislator, A juvenile, a person representing a minority, and a woman faced with incarceration.

DECRIMINALIZATION

NO

Should this law be retained?

Are then, Gold Reasons for Not En rcinothe Law ?:
Deciiminal tion means sanctions for criminal behavior have been removed. A good example of

decriminalization can be seen With gad. Until late in 1974; it was illegal to buy or sell dold in the
United Statef wit . the exception of jewelry and-monetary purPoses. In 19\74, Congress passed a law
making it possible s buy and .sell gold. ThusWhat was a criminal offense in 1'979 is no longer consider-
ed to be crirriti0V; ying and selling gold has been decriminalized.

becriminaWation °Cow's:when the law is no longer needed to control people's actions.° or when
society decides that this activity_is no longer hatrnful: UnfOrtunately, many laws are not removed from
the%statutes when thay become; bsolete, The law.remains but the police simply do not enforce it For
gxample, in, Mist -Virginia 'No erkmina prosecution against a citizen of thislstate who aided or partici
patecin the war between the gdyernment of the United States and a part of the people tbereof, on
either side, shall be maintained in any court of thestate (W.Va. Code 91.11 -23}.

The major reason. for decriminalizatkon is that if a law loses its usefulness it should be eliminated.
Laws Should have Ourpose. The law against theft was ebtablished to protect property. If it does not
accomplish that purpoe then the law is not useful. At second argument far' decriminalization is that;a
streamlined legal system is easier for the oitizeri to understand: The legal system makes the assumption

Jhat everyone knows the laW, becaute ignorance of the law is no 'excuse for criminal conduct, We
haVe literally thousands'Of laws.. Itis not possible for individuals to know all thelaws: In -fact, it is not
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at all uncommon to find attorneys and judges looking through law libraries in order`to determine ques-
tions. of legality. If 'useless laws were removed from the statutes. there would be less "confudion. A third
argument for decriminalization is that fewer people would be characterized as being a criminal. Con-
sider our procedures for handling alcoholics. We have known for years that arresting public drunks and
putting them in jail neither protects the public nor does it solve the individual's drinking problem. Could
damage be done in that the drunk is brought into contact with "real" criminals? In addition, putting
alcoholics through the crimi,nal justice is very costly, and it contributes to the backlog of cases that
must be processed.

Newspaper clipping on
"Maryland Restores Death
Law" removed to Conform with
copyright laws.

Can you justify the death penalty?
Whether or not the above types of behaviors will' be decriMinalized will rest, in the future, with

state legislatures. Their decisions will likely be based on their view of the role of the state regarding de-
criminalization. ShOuld the state protect a person agairfst himself, or should he be allowed to do any-
thin he wants a4 long as it does not affect anyone else? This issue will be studied in more detail' in the
next"criticaLissue".

When we followed Felix through the steps in the criminal justice system, we were viewing most of
the rights of the individual. This would inclUde the right to bail, the right to an attorney and the iprivi-
ledge againbt self-incrimination. The full list of Constitutional protections related to criminal 'piroce-
dure can be seen, in the Appendix.' Since we assume 'that a person is innocent until proven guilty by
a court of law, we cannot knowingly deprive an individual of these rights.

However, we, also recognize that all members of society have rights also. Basically, our governmen.t.,
proMises to protect us from harm. It also agrees to protect our property from theft and destruction. This
protection is achieved by apprehending criminals and by prec/enfing other persons from becoming
criminal. The techniques by whicKtliis might be accomplishedarehot simple.

Are TheM Some Good Reasions Why We Should Retain
'Laws?

The arguments against decriminalization are few. It
can be argued that the process of changing laws is too
expensive, and it I's more economical to stop enforcing
the law. A second argument is that even though the law i.s
not needed now, it might be needed again in the future.
Consequently, it should' be left in the statutes. For example,
with. the intense security now used at airports to prevent
skyjacking, very few offenses now occur. Should the law
against skyjacking be decriminalized? Those opposed to
decriminalization. believe that the law should remain as a
deterrent to future skyjackers.

How Can We Decide When a Law is No Longer
Needed?

The real problem is to determine which laws are useful
and which laws are fl o t . Experts in criminal justice believe
that we have a crisis of "overcriminalization". That is, the
Criminal sanctions are being applied to too many types of
behavior: The solution to 'overariminalization" is decrim-
inalization. The National Commission on the Causes and
Prevention of Violence in 1969, recommended the decrim-
inalization of offenses related to drunkenneis, drug addic-
tion and prostitution. A major move is being made in the
1970's to add marijuana use to the category of decriminal-
ized offenses.

When analyzing offenses related to moral statutes
(such as prostitution and gambling) and nuisance statutes
(such as loitering, vagrancy, and the use of profanity) the
issue of need is critical. Are these laws\needed for the pro?
tection of society? What Ilvould happen to society if these
activities were not against the law? Should the state be
allowed to regulatethe morality of others?.

I
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INDIVIDUAL RIGHTS VS- SOCIETY'S RIGHTS
..4%)

Two crime Models of crime prevention. Let us consider two suggested means by which the Crim-
inal justice system attempts to deal with the criminal. The first method is called the 7Crirne Control
Model." This model, generally supported by law enforcement officials, conveys that one the criminal has.
been arrested We should assurtie that he is guilty. The purpose underlying this principal is that if he were,
not guilty, then he would not have been arrested. Since guilt is already assumed then all of the Consti-
tutional protections are only obstacles standing in the way of swift punishment and thusConstitUtional
questions should be ignored.

The second methrod, called the "Due Process Model"; maintains the' idea that an individual is inno-
cent until he is proven guilty. since innocence is' assumed, then every Constitutional proteotiOn should
be perserved. An arrest is not Pufficient to prove guilt because policemen have -arrested innocent
people, With this approach it is necessary to prove at every step of the criminal justice prodess that the
individual is guilty and that his rights have been preserved. From this ap'proach, if the police, or any-
one else, violates the Co'nstitutional rights of a person then they are violating the law and they are no
better than any other-criminal.

With the Crime Coiritrol Moder-the individual's rights are violated in. order to preserve the rights of
society. More criminals can be apprehendbd; convicted, and punished, thus protecting society. With the
Due Process Model the individual's rights are being maintained sometimes at the expense of society.
There are numerous examples of hardened criminals being set free by the courts because the polide
used illegal techniques to obtain evidence.

Some suggested changes. The problem that exists in our criminal justice system today is to
,,develop a system which can protect. both individual rights and the rights' of society. It is possible, -but

not' simple. Changes in-at least three areas would be necessary. The changes suggested include:

(1) Police prOhssionallsra. As police become moi*professional \kt becomes less necessary to
use illegal means to obtain evidence. Thus the police will be more 'able to uphold the crim-
inal's rightt while still protecting society, '° '. ',- ,,

! , .- to. 1

. .,,
..Ao i.jok .

(2) DicriminalizatiOn. If the to-called "victimless crimes" were removed from the statutes..
it would Mean that more than one -half of the theate made in the, United States would ho
longer be necessary.: This would give the polidejp great deal more time to investigate
otlipr crimes and it would `reduce greatly thicbacklog pf cases waitingto be tried in court.

,

, (3i Community Awareness. As ihe community becomes more aware of the crime problem.
n they should become more :sympatheti and more cooperative_ with . law enforcement

agencies in the investigation and prosecution of criminate'. '" i

JUSTICE FOB JUVENILES k

Should 4uvenliee Receive a Different Form of Jusice? .

yve can define a status offense as being those activities. which are illegal for juveniles
only. offentes would include such things as gunning; away from home, truancy, smoking, cigar-ft),
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eites.drinking alcoholic beverages, and staying out after .11:00 p.m:-Adults are allowed to do these
things because they are "adult". Juveniles are not allotrved to do-these things 'because they are not,yet
18 years old. Adults may drink as log as they dO nokgetgiunk in public.

In many states, itiveniles who have committed status °Offenses May be.decared to be a "juvenile
delinquent". This label,sapplied by the juVenile court, judde..mearia.that the juvertrile May be placed in
a juvenile "training schoor Riis would mean tlibt a juvenile who 'has been truant from echool might
be brought into contact with juveniles who have gpmmitted felonious offenses, such as burglary, auto
theft, rape, add perhapeeven murder. In the next 60tical.issue relating to the juvenile juttioesystern,
we will see that this interaction of juveniles. might be more harmful to Society 'as a Whole, than the
original truancy would have been.

J.

A differenee in states' laws. In other states, a person can be declared 'a.juvenile delinquent only
if he. has committed a,n 'offense which is.also against the law for adyits. For example.. in the State
of i etinessee, a 'bvenile who was picked up by the police for 'beer in local' bar, could not be
sent to a: jUveniktraining school because that behavior would not have bedn illegal for an adult. ,his
does not mean. wever, that he cannot be punished for this infraction.. Althbugh he cannot be labeled
a juvenile delinquent, he can bedabeled as being a "Person in. Need of SyperviSion": And being a
person in need of supervision, the juvenile court can place him .under' the supervision of the welfare
department, the juvenile probation department, place him in a -foster home, or 'cab utilize 'several ,other
"corrective' alter,natives. .

The matter'of labeling a person delinquent because of status offense is only'a part of the problem.
The real-issue is perhaps whether or not there should be status offenses: 'In other weird% why should
jUveniles be prohibited from doing things that adult; are allowed to do? If an adult id allpvved to con
sume alcoholic beverages whhould not juveniles :be given the same- rights?...The idea behind statics
offenses is that juveniles arenot yet able to engage responsibly'in [-certain activities.Ahus, gobety. is
attempting to "protect" the juvenile until he is mature enough tc make respoh decisiOns and
actions. The fact that these types of behaviors are not illegal for adi.ilts indica s that theY are not
inherently bad.- . e ,

A problem The pro,Otem is complicated by the fact,that not all people mature.at the same ,.,
rate. Some people may be 'able to act responsibly at different ages Others may not be able to act
responsibly at the age of thirty. Yet the law sets its regulation on the basis of chronological age rather
than emotional maturity. The issue is further clouded by the fact that different states establish dif-
terent age limits for "adulthood ".

Some have suggested that if all statusOfferises were eliminated it might lead to: more 'rapid matur-
ation of juveniles because they would learn to be responsible at an earlier age. APthe same time, bOW=
ever, elimination of status offense could lead to erratic and problematic behevicir because of diminished
regulation of their behaviors. Neither. approach can promise a solution but either extreme could create
further problems. . ,- -

..,i. ..,,,

THE -'4JtiVENILE. CCU-FIT

Juvenile justice. Until the end of: the nineteenttA century. juveniles Who had been arrested for
criminal offenses were-tried in thffeamd cpfuris as were the adults. July 1..1899, .marked the' beginnind '
of the juvenile court system 'irrAhe United States. Because juveniled were immature it was-believed ,.

that they should be sheltered from the harsimess of the court procedures,used"for adults. Consequent- -c
ly, the prosecution of juvenile nook on the appearance of a civil trial rather than a' criminal one The
original purpose of the court 'was not to ascertain guilt but rather to do whatever 'was necessary to "toriginal

, the juvenile. ,, . . ..
*,, ..

.

Sixty years of grosio abuses in: the juvenile court system led the Supreme Court in several signifi-,. t. Ir.,

cant cases (Kent v U.5'.,'In Re Gault In Re Winship, end McKeiver v Pennsylvania400o9g ottlerd).1
.1:.to reverse the purpose of the juvenile court so that now the matter of innocence 7guilt is of first

irtnportance. If the juvenile is not found, to be guilty of the offense, charged, then,lhe juvehle cpurt,
judge has no haasorr to intervene into the juvenile's life. However, if the juvenile irlfourid guilty pf a
crime or status offense then the judge ,Can. impose a variety. of. punishment or rehabilitative devices. ',' A
Technically the process is not intended to punish any, delinquent, but being 'sent'to a juvenile institpfion:
can hardly be called a. reward. Thus, over time the. juvenile court has operated both as, an attempt to
determine guilt and as an attempt to "help" the juvenile. The question remains' what are the advantages
and disadvantages of each approach? .-
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Those who-argue that the juvenile4court should be established mainly to ascertain .guilt first, pro
vide these reasons: (1) -The, Founding fathers who wrote the Constitution did not indicate that the
Constitutional rights granted in the Bill of Rights' should not apply to the juvellile. Historically (until
1899) /hese ights did apply to jtkeniles because they were being pled in the, same system as the
adults. Thu he development of the juvenile court actually deprivedthe juvenile of those Conslitutional

Arights. (2) I the juvenile is to have respect for the system of justice he must be convinced that justice
t's squat for all. Cases such as Ire Re Gault. discussed in the last ehapter..clearly indicat6 that the.r
juetice that is provided to the juvenile is not the same as the justice applied to the adult. (3) 'Without
the necessity of proof of guilt,, a wide range of discriminatory possibilities are open to the judge; For
example..if a juvenile male lets his hair grow -long and ..refuses to cut it. a juvenile court judge could
say..that the boy is in need of 'supervision and order that 'his hair -cut -- even thougtflong hair is not
against the law.

.\The basic philosophy of this point of view is that if we expect the jUvenile to act responsibly, society
must act responsibly to him. The requirement that guilt, be established beyond reasonable dOubt is the
first step in that direction.

Those who argue the other position, that the juvenile court should be primarily concerned with
."helping" the juvenile, present the following reasons: (10By avoiding the matter of guilt, it is possible
to refrain from using labels such as crime and criminal. Juveniles would be seen as being "delinquent"
rather than. criminal; as the term delinquent was in some way supposed "to be less damaging to the
juvenile. (2) The juvenile court is supposed to act as a juvenile's "parent". As a parent the juvenile court
is more concqrned with developing prope} behavior patterns than with punishinN:u individual for old
(undesirable) behavior patterns. (3) If it is necessary 'to prove guilt, then a lot o veniles who need
help, will not be helped; because it would not be possible to prove that they committed an offense.
(4). The fact that the court, as originally designed, has been abused should not ,require that the-concept
be abolished.

The resolution of-this issue lies somewhere in between these two extremes. The juvenile court should
still be concerned with the matter of helping the juvenile, but it must be done in a- manner that it does
not treat him as 'a seco d class citizen. His constitutional rights can ye maintained without giving up
the "parental" concern f r'doing what, is best for him. In the long run, what is usually best for the juven-ile and 'for society well is to instill in ihe juvenile the feeling that he has been treated fairly.

MINORITIES IN, THE CRIMINAL JUSTICE SYSTEM

What's the Status of Racial and'Ethnic Minorities in.the System?
Our system of justice has been charged with discrimin'ating against blacks and other minority

groups..Non-whites make up lea's than fifteen percent of our nation's population according to the 1970
census. Yet they account for nearly thirty percent of all arrests. In 1970, a survey of thirty-four statesthirty -four
showed that over forty-three percent of criminals placed in prisons were non-white.,

t

%.

Investigate the national statistics regarding minorities in the Criminal Justice System.
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Do the, above figures mean that non-whites are being discriminated against? Not necessarily.
Wi Mani Chambliss and Richard Nagasawa studied crime statistics and concluded "that official statistic§
are so misleading that they are virtually useless as indicators Of 'actual deviance in the population?''

There have been many studies supporting both sides of the argument. Some studies conclude that
there is discrimination against the minorities and others conclude-that thereis no discrimination:In,his
study of capital punishment for rape -offenders in Florida between 1945-1965, Marvin Wolfgang,
found that "it is abundantly clear that tlegroeereceive differential sentencing. and especially when the
rape victim is white." On the other hand, a California survey of the death . penalty in murder cases
shoWed no differences in sentencing with reference to White. Negro., Mexican-American, and other
offenders. In fact, as seen in the Table below, white defendants were somew at more likely to receive
the death penalty that non-white defendants as surveyed in California.

Defendant's race Life
Sentence

Percent' Death
ntence

Percent.

White 65 52.4 59 47.6
Negro 51 ; 60.0 34 40.0
Mexican-American 19 1.c., 76.0 6 24.0 1
Others 0 1 0 4 100.0
Total 1 135 56.7 103- 43.3

Perhaps the' most authoritative study of discrimination in sentencing has been done by Edward
Green who comes to the conclusion that

the analysis of the data...discloses no warrant for the charge of racial discrimination in sen-
tdncing. Variation in sentencing according to the race of the offender' does exist, but it is a
function of intrinsic differences between theiaces in patterns of criminal behavior?

s

Green's findings suggest that blac re more likely to receive.more severe sentences, not because they
are black, but because their behavior is more likely to, be violeVithan a white criminal and he is more
likely to be a repeat offender than a white criminal. It is these factors, among others, Green explains
Why blacks are more likely to receive longer Sentences. 4

. -. .
If there is a serious problem of discrimination in the criminal justice system itis more likely to be

the result of social class differences and not racial differences. Statistics on crime and criminality,
show that lower class persons and arrested more freqUently thin the middle class persons. The middle
class person has a better chance of acquittal in court because'he can afford better legal assistance than
the lower class individual. Finally, because of social class related factm, a middle class individual is
more likely to receivet light sentence than a lower class person committing a similar offense. v s

The SupremeN,Court has been trying. in recent years, to minimize die discrimination that existsl in
the criminal_ justice system. In spite of this, however, some racial and social class discrimination does
still exist.

WOMEN, IN THE CRIMINAL JUSTICE SYSTEM

A few years ago. the subject of women criminals and their experiences with the Criminal juttice-
system would not have been included in a discussion of the American system ofjustice. For example, in
1967 Presiclengol n called together experts in-criminal justice from all.pver the country to discuss,
study, and plan for the future of the criminal justice system. In the ten volumes of reports which were
issued by their commission, not one paragraph was devoted to the female offender. The reason for this
is that in the past, women have not 'been considered a great problem in crime rates. For example,
in 1970 there were six men arrested for every one ferwle in the U.S.

In recent years, however, crimes committed by women have shown a dramatic increase. In fact,
crime, rates for women have increased Much more rapidly than male crime rates in the piest five years.
In the ten year period from 1960-70, the F.B.I. reported that the male arrest rate increased 73°O. In
the same period, arrests of women went'up 202%, or nearly three times faster. Crimes* committed by
females under the age of 18 have shown the sharpest increases. For example, between, 1960-197T
arrests of girls under 18' for murder rose 296%; for robbery, 476%; for drivirig under the influence
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(of alcohol or ,drugs). 588%. and for violation, of narcotic drug laws. over 6:000%. In each of these
,crime categories, arrests for males under 18 did not rise nearly as rapidly (see chart below).

. _

Table 211.-Tota1 Arrest Treat iy Sex, 1Nt)-73

pA73 agencies ; 1973 estimated populathe14,351.008V

Offense charged

Female

Total Under 18 . Total .. Under 18

1960 1973 Percent
change

1960 1973 Percent
change

1960 1973 Percent
change

1900 L973 Percent
change

TOTAL %MAU 3,611,1173 +37.1 817,1112 M1,333 +133.1 331,311 681,4611 +1.3 13,313 341,713 +344.1

Criminal homicide:
(a) Murder and nemegligent

manslaughter 3,761 9,043 +140.6 312 1.098 +241. 9 780 J1,561 +102.7 25 91 +211LO
(b) Manslaughter by .nsgligence 1,580 1.469 -7.0 123 201 +634 186 7 191 +2.7 15 +66.7

Forcible rape 6,857 13,123 +101.6 1,115 7.753 +112.3
Robbery
Aggravatednault

29,710
4L 141

77, 284,
A097

+160.1
+115.8

L 993 ,265
16,435

+289.11
+190.0

1,417
7,231

5,748
14,979

+ma
+106.3

359
63e

2,071
2,871

+47L1
+35o.

Burglary-basking or entering 113,227 199,718 +78. 4 X497 107, 009 +100. 0 3,157 11,311 +193.3 1,852 5.507 +233. e N.
Larceny-theft 153,723 191,615 +83.7 78,222 143, 739 +81. 31,710 139.861 +341.1 13,153 61,124 +368.7
Auto theft 052,128 85.679 +53.6 111, 40,614 +47.3 2,074 2's +155.4 1,299 3,133 +141.2

Violent crime 2' 68,469 191,282 +111.5 14,158 47,551 +233.9 9,528 72.301 +134.1 1, (122 5,041 +893.2
Property crime 324, 574,012 +77.1 10.359 217, et +321 37,041 156,e3 +315.7 16,101 69,854 +333.6

Subtotal for above offense...... 409,137 788,743 +87.1 177,640 345,164 +94.3 47,355' 178,467 +277.9 17,135. 74,910 +337.2

Other assaults 101, 9)2 157,131 +51.9 10,173 211, 844 +1615 11.264 25,154 +123.3 1,765 7,441 +32f. 7
Forgery and counterfeiting 17,807 20.516 +15:3 1,153 2,173 +83.5 3,522 7,637 +116. 349 908 +160.2
Fraud and embezzlement 26,015 38, 911 +49.6 643 1,786 +me 4.536 17,297 +231.3 136 590 +3316
Stolen property; buying, receiving

possessing 8.341 43,139 +416.6 2,355 14,580 +519.1 799 5,002 +526.0 170 1, 345 +664.1
Weapons; lug, pqzieullng. etc.- 29, 114 28.675 +170.2 6,166 13,161 +111.4 1,751 '7, 074 +104.0 187 710 +321.0
Pretltuti and commercialized vice. 6.796 10,116 +49.9 119 409 +248.7 17,536 30.166 +72.0 294 1,186 +103.4
Sapffenses (except forcible **and
WrostltutlOn) 33,615 11,030 -1.6 6,311 0.203 -1.7 5,947 2,663 -55.2 2,427 675 -IL 1
Narcotic drug laws .25,605 2110,407 +995.1 1,4M 67,776 +t454. 4, 41,263 +1,036.6 237 14.564 +6,045.1
Gambling 96,244 40,175 -58.3 1,190 1,145 -3.11 .363 LIM -59.3 40 94 +135.0
Offenses triable family end children.. 33,006 21,709 -34.2 483 368 +23.8 2,900 2,354 -II 8 . 214 155 -27.6
Driving under the infirtence 134,010 383,019 +185.6 066 tyi, 234 +1,01. %fee 30,316 +Mi. 3 59 406 +588.1
Liquor laws. 70,180 92,601 +32.0 14,863 669 +133.3 11,555 16,716 +45.3 2,344 8,660 +281.5
Drunkenness 1,117,121 778,421 -30.3 10.963 19,731. +30.0 91,434 59,130 -31.9 1,246 3,228 +159.1
Disorderlicrmduct 314,416 2511,316 -16. 5 31,328 57,394 +45.9 49,173 61,215 +22.7 6,945 12, 470 +79. 3
vagrancy 117,133 25,409 -78.3 6,327 3,166 -418 10,695 15,099 +43.7 824 723 -12.3
All other offensey(except trafflc) 348,999 666, 755 +91.1 117, 506 287, 330 +144.3 62,099 174,633 +177.6 33, 934 120,M7 +254.7
Suspicion (notIncluded in totals) 108, 785 26,431 -75.7 119,651 7, 996 -59.3 14,411 4,445 -M. 2 3,000 1,432 -52.3

1 Heed on comparable reports from 11154 cities representing 79,540,000 population end 524 counties representing 14,711,000 population.
2 Violent crime is offenses of murder, forcible rape, robbery, and aggravated assault.

Property crime is'Uffenses of burglary, larceny; and auto theft.

Fri:A U.S:Superinterident of Documents'
/Uniform Crime Reports for the
United.States. Washington: Government Printing Office. 1973 G. 126

Why are we witnessing such a tremendous increase in criminal behavior by women? Could it be that
women have become more criminal "overnight"? Or. if this is unlikely, are there other explanations
for this change?

One explanation which has been suggested is that police officers, prosecutors, and judges are be-
coming less reluctant to arrest. pr6secute and convict women. The American criminal justiCe system is
domina14 in every phase by men. For example. the F.B.I. reports that in 1.973, 98.3% of all. sworn
police officers were men. This domination by mates is seen throughout the 'system. A study indicated'
that."as a general rule. policemen are not eager to arrest women". The result is that for non-serious
offenses, the policeman irk many cases will 'call the female criminal's husband or father and request
that he handle the punishment acid compensation of the victim.
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Prosecutors, also, are not eager to try and convict a woman (especially if she has small children).
Judges are even less likely to b1rea,4,up a family by sending a mother to prison for a few years. Therefore.
crimes by women have been dealt with in the past through 0 system of "informal justice". This
phenomena is indicated by the fact that for every thirty women who are arrested in America, only one
will actually receive a prison sentence. While women slightly outnumber . :n in the American popula-
tion, prison populations in America are 97% male.

What conclusion can we come to about women and criminal just' would appear from the
statistics available that there is discrimination in the criminal justice .sys n regard to women. This
discrimination is of two types. First, in selecting personnel for police depart = ts, probation and parole
agencies. correctional institutions, and in the judicial system, women, in the pa t. ha e been excluded.
Whilethisr.is slowly changing due to the women's movement for equality in all' s of \employment.
much "remains to be done.

e? It

Second. the statistics on female arrest and imprisonment rates seem to indicate that the criminal
justice system discriminates in favor of women, and ag.ainst men. If two persons coerimit tnk same
crime, and one is a male while the other is female, we know. that the male is much more likel*to be
arrested, prosecuted, convicted, and sent to,prison. It remains to be seen whether this type of discrimii
nation will continue as the criminal justice system approaches the twenty-first century.

In conclusion, there is one thing that should always be kept in mirivhen we discuss discrfiliination
in the criminal justice system. That is. the system of criminal justice is just one part of the total society,'
that we live 'in. If there, is discrimination in society, thiS will be refletted in the criminal justice system.
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CHAPTER 5

THE CRIMINAL JUSTICE SYSTEM AS
VIEWED BY THE POLICE. THE
COURTS AND THE CRIMINAL

Introduction

What does porciptIon mean to you? How does it affect how you feel toward things in your life?
In order to make sense out, of life, humans have the unique ability to order senations they receive. Be-
cause a wide variety of individuals have had experiences they tend to view and to interpret experiences
differently.

This chapter examines how many people perceive the Criminal Justice System. There_is also an
attempt to relate how the various agencies view themselves. As you read the following pages, think
about these questions:

1. Can one's perception hinder or assist one's function with a system?

2.. Should one rely on emotion rather than reason when making decisions 'about life `and death?

3, Is there a means available to reduce one's perceptional barriers (e.g. prejudices)?

.01

What do you sal? Why?
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PUBLIC PERCEPTION OF THE POLICE

0

lit9
Can the Public's View of Police Mayo an Effsct on How Police Function? , 4

The pUblic's view of the police will vary' greatly depending upon the circumstances. If a citizen has
just been aided by the police, he is likely 'to be appreciative. However, if he has just been given a traffic
ticket he is likely to be disgruntled. What will be emphasized here are misconceptions or exaggerations
that are perpetuated about the police. . . ,

.

The public feels that all criminals should be caught and wonder why the police are not doily mre.
Police make arrests in about twenty ,percent of all reported propertyperimes. Even homicide offenses
result in an. arrest about eighty percent of the time. We should recognize, however, that we cannot
expect the police to make an arrest for every crime that is reported to them. It is anImpossibility. It is
like expecting Hank Aaron to hit a grand slam homerun every tire he comes to the plate. (Obviously he
cannot hit a grand slam homerun if there is no one on base, but neither can the police make an arrest
if they can find no evidence to identify the offender).

Corruption and Full Enforcement. The police are often charge /With lack of professionalism.
This charge usually comes to light when accusations of brutality and police corruption are made. Police
work is an occioation in which both brutality and corruption are. possible. There are instances when
criminal prosecution Of police officers must be instituted. HoWever, it is improper for t e public to
believe that all police officers are brutal and corrupt. One of the 'conclusions drawri by the National
AcKiisory. Commission on Civil Disorders was that, given the nature of their job, they, w re surprised
that there not more police brutality than was found. Although corruption does exist for some indi-
vidtratpolicemen. there is no evidence that it is a common occurrence in police departments throughoutA true country.

Finally, the police are criticized for not enforcing 'the law fully. If every drunk is not arrested, if
every gambling operation is not closed down, and if all prostitutes are not run out of town, many feel
that the police are not doing'their job. This view, that all, laws should be enforced to the letter, is not only
impractical but impostible. There are three reasons for hot enforcing the law to the letter; (1) The police
have neither the time nor the money to enforce the taw fully: therefore, they must empbasize,themare

seed
E.&serious ,violations. and (2) The public does not demand that certain violations be enforced. ex-

ample, eed laws may not be stringently enforced because most people may not Care if they are fully
enforced. (3) The public demands that certain laws not be enforced. In many parts of the country.
gamblirig is done freely without fear of arrest because large segments of the public demanded that
they be allowed to gamble. It Was through this type of action that Prohibition was ended °-- as itirge
segmerits of society demanded that the police not enforce the liquor lavis

......ii...._

_-.001810.111,

11.4.1 at
6

What lath* Public's View of the Court System?
With regardmo the court system. the public often expresses the sentiment that the judges are

"coddling the criminal". They view the court system as the place where the criminal is going to be
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puni'Shed. However, they do not feel that the sentences given by the judges are severe enough. And,
when a defendant is released because his Constitutional rights had been violated. it is seen as a mis-
carriage of justice. The problem lies in the differing attitudes of the public and the judge. The judge
must accept the. premise that a .defendant is innocent until proven guilty. Many times the public tends
to believe that because 0 person has been arrested he must be guilty. Disagreement with the judges
can be a source of frustration for the public. The reason for this is that of all parts of the criminal justice
system, the judiciary is rirobably the most immune to criticism.

What is the Public's View of Corrections?
. a

The public's view of corrections is.. likely to be distorted because' most citizens have never been
inside a orison. Until recently, the idea-of 'building prisons has.been to build prisons in rural areas so
that theywould be of of the sight Of the public. Prisons were established as places for. punishment in
order to teach the criminal that "crime does not pay". In the past hundred years, however, we have been
trying to utilize prisons as places for rehabilitation and training. The public is troubled'when offenders
come out of these"rehabilitation" institutions and return to alife of crime..

Thclairn is sometimes made that the prisons are "coddling.the criminals", also. The prisons must
'be coddling them because criminals are not being taught that crime does not pay. Furthermore, use of
probafion and parole are becorriing much more .widespread. Society expects to be orotectecifrofn crim-
inals. On theOther hand. the.courts and correctional officials are attempting to keep the criminal in the
community rather than locking him in prison wheresociety will be protected.

Recalling Felix and the law, what do you suppose will be the next step in this process?
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. Obviously, .the crim inal justice system has not found the solution to offender rehabilitation. How-
ever, the fact that approximately fifty percent of all criminals in prison have been there before,
should indicate that prisons are not avery effective solution. In the short run, society is made safe by
the imprisonment of offenders. However, in the long run, society may be in greater danger because when
the offender is released he is more likely to have become a hardened' criminal for the rest of, his life.
than if he had received probation-or parole qUickly. Although some probationers a,nd parolees do com-
mit crimes while under supervision, these crimes are often of a minor nature. .

Two basic views. The public's view of the criminal is centered around two basic viewpoints.
The "majority" view has the perception that criminals are .dangerous, hardened, committed to a life of
crime. and i9 general "bad". .This perception is based more on the mass media (newspapers. tele-
vision, movige) than on first hand experiences. It is the murderer, the rapist, or the drug pusher that
is more likely to gain newspaper headlines and television coverage. Consequently, for many, -ail crim-
inals is that althotbgh individuals have violated the law, they are not basically "bad", but that they do
have problems. Many crimes are committed our of need: ,.a man steals because he needs money to
against property is different from one who commits against the person. The middle class "White collar"
offender is different from the lower class criminal Criminals who commit violent crimes (murder, man-
slaughter. rape, roP'bery, and aggravated assault)_represent only about one percent of all criminal
violations in the United States. On the other hand, nearly forty percent of all criminal arrests are for
public drunkeness.

Another view. The second public view we will call- the "minority view". Their view toward crim-
inals is that although invidivuals have violated the law,they are not basically "bad".Biit that they do
have problems. Many.crimes are committed out of need: A man that steals because he needs money to
buy food to feed his family. Statistics suggest that with unemployment rates increasing in 1974, the
crime rate is also increasing. The minority view is not saying that the criminal is justified in ,commit-
ting crimes. rather they are saying that there are other factors- to consider when viewing crime rates.
tf we expect individuals to live within the law, then we muss provide means for them to earn honest
living. Is it reasonable to expect an individual to sit back and starve to death because he ca t get
a job?

What Kind of a View le Needed?
One criminologishas suggested. that perhaps the only real difference between the criminal and the

non-criminal is that the non-criminarffas not been caught for his crimes. This propositibn may not be
too far from the truth. Various surveys where the individual °will answer questions on an anonymous
questionnaire find that the majority of persons will admit ,to having committed at least one offense in
the past year for which they woulckhave been sent to jail.

In general, the public's view toward the criminal justice.sYstern and the criminal are, in a latge part,
affected by what they read and what they,see on television. Television series 'often tend to glamorize
law enforcement, make it appear Nit the police always catch their criminal, and that the criminal is also
a "public enemy number 1". The real world of law enforcement and criminal justice has little similarity
to these dramatizations. Unfortunately, large segments of the public do not realize this. Consequently.
they expect the real world criminal justice system to be as effective as the make-believe world of tele-
vision.

What are Some Viewpoints from Criminal Jostles Personnel?
The police are often critical of the court system and of the-correction'al system for "coddling the

criminals". The police often feel that they have gone to a greet deal of trouble to apprehend the crim-
inal so that he can 'be "put away ". It' sometimes appears to law enforcernent personnel that the court
and correctional agents are puttin§ the criminal right back on, the street. Court officials are often critical
of law enforcement because' of their unprofessional conduct in the execution of theii duties. When the
police fail to follow official procedure this results in thecdurt releasing- criminals from prosecution.
Correctional officials are often critical of the courts for sentencing some individuals to prison terms
when sometimes it would be a proper *alternative to consider a different sentence. Within the correc-
tional system there are major differences of opinion concerning the handling of offenders. The custodial
officialS are in conflict with the "treatment" officials because many rehabilitation programs create
custody problems. In a similar fashion, the "treatment' staff argue that rigid custody standards make
it impossible to offer rehabilitation programs to arlarge number of inmates. The confliCting philosophies
that exist in the criminal juitice system are likely to continue to exist until the system. as whole can
agree on a single approach to the .criminal and his problems.
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Cartoon entitled 4Whet Does Law Mean to Your was removed to conform with
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copyright laws.

Air qit J. Justice Reproduced by permissioti of Scholasiic Book7
Services

Does the Public Really Care?
Persons in the criminal justice system view the p lic as being apathetic about the .dilemmas related

to solving the crime problem:The public wants c (me stopped and they want the criminals off the
streets, but they are viewed as being unWilling to o anything to help the police, the cdurts, or the cor-
rectional systems. Citizens who are witnesses to crime often refuse to testify against the criminal
because they,do not want to become involved. Often victims of crime are unwilling to report crimes to
the police because theirlosS is covered by insurance. Employers frequently refuse to hire ex-offenders.
WO one will hire the 'ex-offender, then how can we expect him ever to become a prodUctive citizen
again? Citizens have come to believe that the sole responsibility for law enforcement is with the police.
Without the.subport and cboperation of the public, no aspect of the criminal justice system can be effec-
tive in crime control.

Not all -Citizens, hoWever, are apathetic. More and more individuals are volunteering their, time to \
assist police in prime prevention programs, to work with juveniles tdlkeep them out of the juvenile court;'
and to work with correctional agencies as-volunteer probation Officers and as counselors and teachers
in prisons. This type of assistance helps the criminal justice system, to operate at less cost and more im- -
portantly, it givesAbe citizen a greater understanding and appreciation of tne magnitude of the problem
involved in crime preventiOn and the rehabilitation Of Offenders.

,

Two professional vieWs. Professionals in the criminal' justice system hold a wide variety qi.."..view-

Points about crime and criminals.'One can find persons who are sympathetic to the criminal and his pro-
earns as well as persons Whb nave no sympathy for them. Let us examine two extremes. On one ex-
treme there is the "Principle of Least Eligibility ". .Persons holding this view argue that criminals who
have rejected society and its norms should-be the "least eligible' to receive the services that society has
to offer. In other words, why should we'lpend money trying to rehabilitate criminalS when we could
spend that on people who deserve it more? On the other extreme there is the "Principle of Great -
est Eligibility". This 14111Frciple states that ckminals shoUld be given all of the resources that society.
has to offer in an attempt to make them 15rOductive citizens. That individuals have becbme criminal
is indicative of the fact that they ne More-help than non-criminals.



.t

The majority in the criminal justice et/stem probably fall somewhere in between these .two extremes
mentioned above.- Since these workers come into contact with criminals,- they are murtlasilirsS likely to
stereotype criminal's. People within the system make professional judgments regarding the nature of
rehabilitation. At .the same time they can see others -who cannot or will not be rehabilitated: -Not all
'offenders are visualized as being hardened criminals. But neither are they all seen as being,a "victim".
of unfortunate- 'circumstances. Some people that are sent to ,prison should be there. What is your
feeling toward drunkenness? .

What are VieWpoints of the Criminal? .

Most ..criminals have little respect for the police. The criminal basically dislikes the, policeman be-,
ause-he is the one that initially deprives the criminal of his freedom. Charges of police brutality and
police' corruption represent only a small part of the real issue. To the criminal The police represent the
"square" side of life. Were itnot for the police most criminals would never be Caught. Even if the police
were the most polite, courteous, and respectful people in the- world, the criminal still Would, not ,
like him.

.most
dislike is not usually a personal thing, however:The criminal has a-disdain for the

man because of his role or his job. It,is the similar feeling that two rival schools have for:each other.

The attitude of tie criminal toward the court system is somewhat' more subd1d. Since many recent
.

Supreme Court decisions, have restricted certain police practices, criminals tend to be leis critical of the
pourt syitem. Most priticisms'against the courts appear to revolve around the issue of disparity in sen-
tencing. The judge, you will recall, has the authority to sentence. The attitude of the criminal toward
the police. was impersonal: all cops are disliked. With judges, -this attitude may be different. Judges
develop reputations as 'being either lenient or harsh; fair or unfair; Thus, some judges will be liked by
thetriminal while others will be hated.

CriminalS have the greatest amount of contact with persons in the correctional system.- The- custo-
dial officer (guard) is the most visible symbol of authority and- is the most disliked agent in the system..
Their feelings toward the rehabilitation staff may either be negative or positive. The criminal is `unhappy
about being sent to prison. From his standpoint, he is the victim of an. unjust 'society. Even though most
Criminals plead guilty in court, they will still go to prison claiming they are innocent° and were
"framed". Inmates feel that, their freedom should not be taken from them.' Furthermore,. since .it is
society that has erred, not the criminal, there is no need for rehabilitation: As-Aong as this view is
maintained, any hope .of behavior change is unlikely. To. the criminal, imprisonment is. all a part of a
conspiracy by the .government to eliminate,,hirri and everyone like. him who has different attitudes and
values from society. This view is especially common among the "political" criminals.

Criminals,who have been placed on probation or parole are likely tole unappreciative of the. super-
\

vision that they are receiving. The probation and parole officer are more likely to be viewed- as "just
another policeman" rather than as counselor who would truly'attempt to help him solve his problems.

These perceptions by criminals of people in the criminal jUstice system are not necessarily held by
all criminals. The major exception might be the professional criminal.,The professional criminal is one
who sees crime* as a life's work, end he strives for excellency at What. he does. Counterfeiters, can artists.
safe crackers would be examples of professional criminals. Being orofestional they realize that getting
caught and being sent to prison is an "occupational hazard'. If they continue in their profession sboner or
later they are probably going to be caught. Because of this perception, the professional criminal is
more likely to accept people in the criminal justice e-system for. what they, are -- professionals too, but in
a different profession.

VIEWPOINT ON TRUTH

What is the bond between evidence andiruih?
Through our syste4in of criminal-justice we attempt to determine the truth- when a crime has been

committed and on that basis punish those respnsible. It is to this end that we require our law enforce- .

ment agencies to -follow specific procedures in the investigation of crime. For example, police are not
supposed to- beat a suspect to get a confession. Rather their duty is to use their ability to uncover the
facts of a crime without violating the suspect's Constitutional rights. A jury hears both sides of s story
when a suspect is being tried for a crime because this proCess assists in protecting the rights of the ac-
cused, also. It is the duty of the jury to decide the facts of the case. In thiS system there is ultimately
no guarantee that we will always arrive at the truth: Can you think of a better way?.
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Why is difficult to determine the truth?
It s difficult to determine the truth of any past event whether it is a crime or any other .activity.

Bec se of this problem we must 'rely on other people to recount details of the event. Then an attempt
is ade to reconstruct the situation as it was when the event occurred. Because we are not viewers of q

srts events on television we do not have the aid of Instant replay" to help,us to determine the truth
of a past event. Even-in a casual setting two people may witness the same event and yet they May see
it differently. This is to say that if both people were to recount the same event the result might be two
different versions of what' happened. A jury faces,a similar problem when it sits in judgment of the ,

accused. The seriousness of the problem is much greater, of course, because the accused has much more
at stake.

When we consider the concept of truth in our sstem of criminal justice it is evident that it is not an
0 ,

absolute truth. In' most cases absolute truth, it seems, would be all but impossible to achieve. But, if
this is so, surely we must ask what level of truth, if thete are levels of truth, we will accept as just. It
would also seem important to determine how we arrive at an acceptablelevel of the truth.

jWe rely 'upon a of twelve' people to decide the truth about the guilt or innocence of a person
accused or a crime. A jury is made up of twelve peers of the accused. In other words, the facts of the
case are determined by twelveiordinary peopli The setting for presentation of the facts is an adversari
proceeding. A government prosecutor presents evidence against the accused and the accused presents
evidence in his favor either in person or through a lawyer. It is the duty of the judge to' make sure that
only evidence dealing with the case at hand is presented during the trial. Afterthe presentation of evi-
dence, it is "the duty of the twelve jurors to decide on the basis of the weight of the evidence where the
truth

ie4 ,

What are some of thewritten fides which proifide for obtaining the truth?
The manner in which we arrive at. the truth in a criminal proceeding says much for the kind oft

truth we will accept. We demand that truth have a basis in fact.. And we place our confidence in twelve
ordinary people, like ourselves, to decide the truth after hearing evidencefrom both sides.

This is taken from the Texas Penal Code:
2.01 . "Proof Beyond a Reasonable Rpubt.

All persons are presumedinnocent and no .persoh may be convicted of an offense unless each
element-of the offense is proved beyond a reasonable doubt. The fact that he has been arrested.
confined, or indicted for, or otherwise charged with, the offense gives rise to no infence of guilt at

-his trial.,

Not that this statute requiresthat proof must be beyond a reasonable,doubt before a person, is
guilty of a crime, before he or she may be convicted of that &rime. This is typical of the kind of proof
required by most states for conviction of-a crime. Does it seem to you that thif is a good standard for
determining the guilt of a person? Why did they not write the law to say that a jury must be absolutely
certain-of the truth before it finds a person guilty of a crime ?,

.

DO you have confidence that a jury in our system of criminal justice will determine the truth when
rZrime has been 'cOmmitted? Can you think of a better way for determining the guilt or innocence
of a person? The jury, did not always exist in the form that it doestodaY nor did it follow the same
procedure for arriving at the guilt or innocence of a person. This is how Winston Churchill in The Birth :0'.

Of Britain describes the evolution of the jury to the institution that We know today: 1:7

"The modern jury which knows nothing about the case till it is proved in court was
slow in coming. The process is obscure. A jury summoned to Westminster from distant
parts might be reluctant to come. The waywas long, the roads unsafe, and perhaps only
three or four would arrive. The court could not wait An adjournment would be costly. TO
avoid delay and expensethe parties might agree to rely ora jury de circumstanti bus. a
jury of bystanders. The few jurors who knew the truth of the mattermou Id tell their tale to
the bystanders, and ben the whole body would deliver their verdict. In time the jurors
with local knowledge.would cease to be jurors at-eil and become witnesses, giving their
evidence in open court to a jury composed entirely of bysOnders. Such, we may guess, or
somethi ng ike it, was what happened.

9
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APPENDIX A

FEDERAL .AITITIORITY

OVEA:CRIMINAL PROCEDURE

UNITED STATES CONSTITUTION

,

Illiniiidtramit Congress shall make no law respecting an establishment of .religion.- or prohibiting the
free. exercise thereof:Jar-abridging the freedom of speech,. or of the press: or the right of the people
peaceably to assemble, and to petition the4overhment for a redress of grievances.

Amendment IV: The right of the People to be secure in their persons, houses, papers, and effects.
against unreasonable starches and seizure*, shell not be violated, and no Warrants shall issue, but
upon .probable cause. supported by Oath Or affirmation, and particularly describing the place to
be searched..and the persons or things to be seized.

Amendment V: No person shall be held to answer for a capital, or otherwise infamous crime, unleis on
a presentment or Indictment of a Grand, Jury, except in cases ,arising in the land or naval forces, or in
the Militia; when in actual service in time of War or \public danger; nor shall any person be subject for
thsame offense to be twig,. put in Jeopardy of life or limb;.Or shall be compelled in any criminal
case to be a witness iagainathimself.. or be depriVed of life, liberty, or property, without due procels
Of law nor shall private propertybe taken for public use, without-just compensation.

Amendment VI: In all-criminal prosec tions. the accused shall enjoy the .right to a speedy and public
trial, by an impartial jury of the State nd district wherein the. crime shall have been Committed, which
district shall have been previously ascertained by law, and to be informed_ of the nature and cause of ,

the accusation; and to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to haVe theAssliitance of Counsel forbit defense.

.

AMendment VII: In Suits at common law, where the value in controversy shall exceed twenty dollars, .

the right of trial byjury shall be preserved, and no fact tried by a,jury shall be otherwise re-examined
in any Court of the United States, than according to the rules of the common law.

Amendment VIII ExOessive trail shall not be required, nor excessive sines imposed, nor cruel and
untitual punishments inflictecr 0

O

. . ,
. .

Amendroont kIV: All persons born or naturalized in the United States, and subject t the jurisdiction
thereof, are citizens of the United tates'and of the State wherein they reside. No Sta shall make 9r-
enforce.any law which shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life. liberty, or prooloty; OvithoUt due Process of law; nor deny to

Y . 0
any person within its jurisdiction the equal protection of the laWs. ,...

fl
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Adjudication

Arraignment

Assize

Attorney.

AubUm Plan,

Bail Bondsman

B all

B ill of
information

B lood-feud

B ooking

Burglary

Capital Offense

Citizen's
Arrest

Comes ltabull

Compurgation

County Court

Crime .
JA

Crime Control
Model

GLOSS,RY OF TERMS

APPENDIX C

The judgment of the court concerning innocence or guilt.

- To bring a defendant to the court to charge him formallyWith a criminal violation.

- Historically a 'group of men from a community selected to, ,tell the English king
of crimes occurring in their area.

- A person usually having a law degree. who is employed in preparing , managing,
anOrying cases in the courts.

- A prison philosophy whidh allowed, inmates to work together in Zisprigregate
workshops" during the day; and kept them in isolation cells at night.

A person.who. for a fee, will put up enough money to enable a person to get out
of jail on bail.

- Money or other valuables which are used to procure the release of a person under
arrest pending his trial.

- A document that goes from the prosecutor's office to a judge which' givbs evi-
dence that a person has committed a criminal offense.,This is a technique that can
be usedinstead of going to the Grand Jury.

- A conflict between two parties in which blood . ed by one party demands that an
equal amount of blood be shed by the other pa
fields and the McCoys.)

The process whereby information about a person is obtained pPior to placing him
in jail. This is-the first administrative record made of an arrest.

Generally, breaking and entering a building with the intent to commit t felony
offense. ,

- Any offense which car/eithe death penalty.

(viz, the feud between the Hat-

- The process w ,ereby a citizen can apprehend and detain any person who has
committed a ime. The citizen is limited, however, in the conditions under which
he may exercisethis power.

- Early. English name for constable, a person hired to aid the shire-reeve (sheriff).

- In Engish history, a meeting of members of a community to listen to an accused
person's friends. If the community believed his friends. then the accused was
believed to be innocent.

Historically. a group of people who are elected with the responsibility of ,manag-
ing the county. In America the county, court m4 or may not have the authority
to rule on criminal matters.

Any act which is prohibited by the criminal statutes.

- A view which argues that the best way to control crime is to do everything pos-
sible to catch and imprison criminals, even if it means violating their constitution-
al rights.
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Criminal

Cross - examination

Decriniinalization

Defendant

Definite Sentence

Deliberation

Delinquent -

Deterrence

Discretion

Disparity

Due Process
Model

Exorcism

Felony

Grand Jury

Halfway House

Indefinite
Sentence

Indeterminate
Sentence

Indictment

Inquisito

Jail

Juratas

Jurisdiction

- Anyone who has been convicted of a criminal 'offense.

Cross-examination is the process whdie an attorney, in court, will question the
witness of the other attorney.

- The removal of criminal penalties for acts previously defined as being criminal.

- The person who has been charged with a criminal act.

- Any sentence which is for an exact period of time (for example five years).

- That part of the trial in which the jurydecides the verdict.

- A juvenile who has been found guilty of a criminal offense. In some states it may
also include any juvenile who has committed a "status" offense.

- One of the ptArposes of punishments which seeks to prevent crime by creating
fear of sanction.

.- The freedom to make decisions, the freedom to choose between two alternative
courses of action.

- Inequality, the treating of two equals in di ent and unequal ways.

- A. view which argues that the best way to control crime is to protect all of the
constitutional rights of the individual so that the individual can come to respect
the law and the legal system.

- The process of casting out devils.

- Generally, a serious criminal offense whigh carries a possible sentence of more
than one year.

- A group of usually eighteen or more people who' determine if evidence is suf-
ficient to believe that there is "probable cause" to believe that the accused com-
mitted a crime.

- An institution set up as a "bridge" between the prison and the community, which
allows inmates a great deal of freedom in order to prepare them for life in society.

- A sentence; which has a maximum and a minimum range. but no exact length of
incarceration. For example, a sentence of 1 - 10 years.

- A sentence which has no length stipulation at all. For example. a sentence of one
dayto life.

- An accusation in writing presented to the Grand Jury, charging that a person has
violated the law.

- An investigation. in French histdry, to settle disputes that existeditamong the royal
lords. .

- An institution to hold those.individuals awaiting trial, and to hold thote individ-
uals serving sentences of one year or less.

An investigation. in French ,history, to settle disputes relating.to the public order. k

From.the"juratas"we get the English term "jury".

-.A geographical area in which a law enforcement agency or court has authority to
exercise power.

- A set of rules relating to external conduct, enforced by external force laid down
by the state, and applied to every.citizen equally.
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Magistrate

Misdemeanor

Overcriminall-
=ton

*Parole

Pennsylvania
Plan

Plea
Bargaininp

Preliminary
Hearing

Principle of
: the Ordeal

Prison

Prisonisation

Probation

Prosecutor

Rehabilitation

Release on
,Recognizance

Sentence

Shin,

Shire-reeve

Status Offense

Tithing System

Trial

Vicemones

- A judicial`official with the authority to hear minor offenses. The term Justice of
, the Peace is ofterrequivalent term.

- Generally, any criminal offense which carries a possible sentence of one year or
less..

- The belief that many people are being labeled criminal because of too many laws.
For example, many people believe that public drunkenness should 'not be a crim-'
final offensg.

- Release from prison under the supervision of an officer of the state. under condi-
tions. subject to revocation.

- A prison philosophy which believed that the best way to 'rehabilitate criminals
was to imprison them and subject them to total isolation from all other criminals.

. - The agreement to plead guilty to a criminal offense?Oi return for a reduced sen-
tence or other "considerations"..

- That stage of the criminal justice process where the prosecuting attorney presents
enough evidence. to the judge to convince him that the accused iss guilty
of a crime.

- The belief that if a peison accused of_a_crime_can_pedorm--a-danger-eus-act with-
out harm then he must be innocent of the charge because God would not allow an
innocent person to be harmed.

- An institution created to house criminals who have been convicted of serious of-
fenses (felonies)..

- The process whereby the inmate begins to learn the way of life afid norms of other
inmates.

- A sentence in which the judge allows the criminal to remain free, but unli the
supervision of the state.

- The attorney for the. state who presents the evidence against the defendant in
COWL

- To restore the process whereby undesirable behavior patterns are changed into
desirable ones.

- A practice in which a person with a good background jan be released froin jail,
pending trial, without bail.

- The punishment that is handed down bythe judge.

- A geographical area in England, similar to our "county".

- The chief law enforcement officer in each English "shire". This
of "sheriff".

is the forerunner

-Those acts which are defined as illegal for juveniles but not fOr adults. For exam-
ple. drinking alcoholic beverages.

- In English history. a system of self protection where groups of ten families would
join together and the head of each family 'was responsible for .the behavior of
all the memberM his family.'

'D)

- That part of the criminal justice system in which' the innocence or guilt of the
defendant is determined.,

-. In English history, a traveling judge.
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APPENDIX D

Magna Charta

O

More than seven hundred years have passed since that dramatic moment in 1215 when a group
bold English barons, determined at any cost to limit the power of King John. forced him to sign the!
Magna Charta. This ancient document, brittle and yellow- with age, has been preserved as a priceless
treasure, cherished not only, in England. not only in the Western World. but by all men. everywhere who
believe that only under law can men be truly free.

In the Great Charter. the king agreed to certain limitations on his Obwers. Although the document
did not protect the common people, it did represent a milestone in the history of-human rights, for it
served as a precedent for the growth of constitutional, government. Evidence of how greatly American
thinking was influenced by this doc6rnent can be. found in an examination of its provisions for due
process of law, freedom of movement, and taxation only with4he Consent of the legislature.

June 15. 1215
cp

John, by the grace of God. King of ,England, Lord of Ireland, Duke of Normandy and Aquitaine, and
Earl. of Anjou: to his 'archbishops,1/41pishops, abbots, earls, barons, justiciaries (royal judiciary officers),
foresters, sheriffs, governors, officers, and to all bailiffs (sheriff's deputies), and his faithful subjects --
Greeting.

Know ye, that we, in the presence of God, .. . have confirmed(given assurance). for us and our heirs
forever:

1. That the, English Church shall be free, and shall have her whole rights and her liberties inviol-
able (safe from sudden change); ...

. We have alto granted to all the freemen of our kingdoth, for us and our heirs forever, all the under-
written liberties, to be enjoyed ancl,ki-bythem and by their heirs, from us and from our hpirs

.
12. No scutage (tax for military purposes) not aid shall be imposed in our kingdom, unless by the

common council of Our kingdom; excepting to redeem (ransom) our person, to make our eldest son a
'knight, and once,to marry our eldest daughter, and not for these unless a reasonable,aid shall be de-
manded., ..

14. And also to have the common council of the ki-ngdom, we will cause to be summoned the arch-
bishops, bishops, abbots, earls. and great barons, individually by our letters....

38. No bailiff, fokhe future, shall put any man to !his law upon his ()MI simple affirmation, with-
' out credible witnesses produced for that-purpose.

o

39. No freeman shall be seized, imprisoned, dispossessed (deprived of his land), out lawed, or
'-exiled, or in any way destroyed; nor will we proceed against or prosecute him except by the lawful

judgment of-his peers (equals). or by the law ofthe land. .

40. To none will we sell, to none will we deny, to noneivill we delay right or justice.

41. All merchants shall have-safety and security in coming into England. and going out of Eng-
land and, in staying in and traveling. through England. as well by land as by water to buy and sell, without
any unjust exactions (demands), according'to ancient and right customs, excepting in the time of war,

'land if they be of a country at war against us; and if such are found in our land at the beginning of a way,
they shall be apprehended (arrested)withqat injury to their bodies and goods until it be known to us or
to our Chief Justiciary how the merchants of our cquntry are treated who are found in the country at
war against us; and if ours be in safetythere, the others shall be in safety in our land.

42. Ikshall be lawful to any person, for the future. to go out of our kingdom. and to return.
'safely and Iecurely by land or by water, Saving (preserving) his allegiance to us, unless iy be in time
of war, for some short space, for the common good of the kingdom:...
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Also all these customs and liberties aforesaid, which we have granted to be held in our king-
dom' for so much of it as belongs to us. all our subjects. as well clergy as laity (nonclergy. or laymen),
shall observe toward their tenants as far as concerns them..

63. Wherefore our will is. and we firmly command that the Church of England be free. and that
the men in our kingdom have andold the aforesaid liberties, rights. and concessions, well and in peace.
freely and quietly, fully and entirely, to them and their heirs, of us and our heirs, in all things and places
forever, as is afffresaid. It is also sworn, both on our part and on that of the barons, that all the afore-
said shall be observed in good faith and without any evil intention....

Given by our hand in the meadow which is called Runnymede, between Windsor and Staines.. this
15th day of June4i the 17th year of our reign.
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