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This-cutriculum resource’ guide is part of an effort
to provxde background information for\both teachers and students
about the composition of the, American gtriminal justice system. The
document begins with an- historical view om:bther cultures and other
times. Chapter two briefly looks at the American system of justice,
including handling criminals and juvenmles, the purpose of the =
courts, and the role of the correctional procédure. The next two
chapters present selected issues which tﬁe.crxlznal justice system

faces as it attempts to combat crime and cooperate with local, state, -

and nationmal government. Thesé issues are presented for the purpose
of highlighting the processes and ¥he procedures the system uses as
it works with- lxnorltles, vomen, juveniles; and individual-rights.
Following that is a chapter on the criminal justice system as viewved
by the police, the coutts, and the criminal. thhxn .each chapter are
-organizing questions and learning activities which' supplement the °
readings. Several appendxces conclude $he docuuent, including a
selected hiblngraphy (Author/JR) . _ , A
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The fundamental principle underlying*American démocracy is that the citi‘ienry uhtimately controls.
the government. To.exercise such -control effectively and responsibly. our-citizens .must have a basic
understanding of issues regarding the concept df law.  the structure of the legal system and the function

of our government at all levels. This dacument presents to the studﬂu an opportunity to examine
)

in America.

LI

have the ekperience of applying the principles of justicé. equality. 4feedom, and authority to their
lives. To undgrtake this task is to acknowledge the need to incOrporate law-related stugdies. into the
existing"sotial studies curriculum. The possibilities for appreciative understanding of such ideals as
“liby rty”"3nd “order” stém not only from an examination of -our local, and national legishative bodies,
but from-an in-depth stu&?\of our laws, our courts, our law enforcement agencies. and our correctional

~ :systems. Young people who come to understand the system of justice will be capable of dealing
/7 with that system and will, t’l’;erefore. become bette;r"able"'to'cope ‘with situations involving their rights-

- andfesponsibilities. Y L
S .
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o o : T Daniel B. Taylor - ‘ ‘ .
. - »State Superintendent of Sghools

In order to make rational decisions tegarding the.function of law within‘ our society. students must




- ) . -, °
~ ) 5 )
- G - ~ »
" Y
* L]
o - i . ¢
. . ' ‘ -p -
'y
. ’—/ . R _ ( i
A . .
. : .. N s . .
- ]
- ). . " -
: N . '
' ) 3 —
L - L] N - .
. . , v >
/ . '
'
- : a
u. ' - ‘ \’i! .‘ i "
. ’ . &
.
> % .
‘ . { - /
e . ‘& )
- . "
PREFACE.
L) .

* What can the body of knowledge which comprises the American Criminal Justice System contrib-
ute to student awareness about his basic rights : as a citizen? In presenting an overview qf the courts.

law enforcement, and the correctional .system. it is the purpose of this material to-convey how the

system of justice came to be as it-exists today: rn addition, each agency within the American. System of -

" justice is described with the goal-being to illustrate its function, its place with the total,system and the _

»

stresses and the constraints placed upon that agency by other agents. S . ¢

. The study of this, document begrns wrth a hrstor;cal vrew from other cuItures and other times: T
study concludes by»presentrng selected issues which the criminal justice systemafaces as it attempts ‘to

»

combat cfime and ¢oQperate with local. state ‘and national government. These issues are presented for . -

the purpose of hrghlrghtrng the processes and the procedures the system uses as it works wuth people
who comein contactwrth the system ofjustrce . , . .

Problems of crime and means of preventing crime®. rest with the crtnzenry This materrat was
prepared to help you to understand your responsibility toward the crrmrnaljustrce system.
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What is justice? H you were gnven the job of establlshmg a system for ptotectmg mduvuduals

-against criminal acts, what kinds of agencies would you include. in your “'system”?’ What problemg=do .

’ -you foresee? How gould you -insure that your "system’™ would" treat everyone fanrlyWWould you punish

. offenders or attempt to rehabilitate the offenders for. breaking yoUt [fules® and- reg ations? Could
. youwnte ruleswhuchcouldch@ngeascondmonsmsocnetychange? R A R g :
R . PIP IR
_ The criminal justicg mocess if the Unite States is called a syste‘m' ‘This  ¢hg
-\‘" confributigns-to our present system, of ;us,tlc m other places and tnmes \T6e parts :

er -revéals some
‘the system you - .

¥ will beneadmgabouta,re _ . o . go. L ¢ o -,
- - . .";‘- o~ R o ?‘* . ' .
a) Iawenforce'ment, o , o ' KRR
- (b, the_cburtsystem,and o . LT ST ' s ",- M T - .
i ey thecorrectq‘onalsystem R AR o .
: Y > ' e B .
“ In adduu rv you hdve. an opportumty to study a bnef vnewpomt on the conoept of authorlty '
If some power authomy were not present’m your system how could, you controlgthe fugctnon of’
youragency? s T "oy » LRl .
Sy X ThtS chapter déals with some- hustoncal deve’lopments of’ the svstenﬁ”of justlce and concludes wuth L
= ashortessayonahthom)/ .. . . rs o : éﬁ
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L earhesthegnn‘nrngs ~ ‘ -

~ishmept, chiefly in France. Fittedsinto a wogden .
" framéd is a knifelike ax made of heavy steel. As~

‘Q

“they. benefited because the rules were an attempt at equalrty ‘for all Enforcement of these aw.
- thedutvofthe state, ratherthanthevrctrm sfamrly Py

~head rests on a block. The guillotine is named
' afterDr Jo@phl Gurllotrne(1738 1814).
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T Artsromcm_ LOOK ATTHE SYST(EM T -
SR OF CRIMINALJUSTICE o7 : o

»

A cnmmal wstrce system is thé method ‘that @ society selects to deal with the problems of
deviancy called crime and delinquency. Our American-system of cfiminal 1ust|6e hae not always looked

~ as it does today. The process of developmerit began centuries ago and* continues to change. No Houbt,

the criminal justice system of -thé future will’ continue {o. change ‘in order to meet the demands that
crime~and cnminals will continye to place {rpon the syStem‘In order to ‘understand-the operations
and problems of.our police. cOurts and correctronal agencies, it<is necessary to Iook back to their -

- . * " 0 Lf .
-Control of bohovioi in ﬁrimrtivo times. Dunng prlmltlve trmes, behavior was controlled by an
informal set of rules and regulations developed within. tribel groups. These customs were codes of con-
ductsehared by. all tribal members, which; if violated, sometimes brought sévere pupishment upon the
viplator. One of the most,severe: punishments was exile from the’ tribe. The result was the offender .

.31. -

* lost: the protection from eneamigs and from nature enjoyed by tribal members. As a “loner”. he would -
‘ have to try to live without the help of hig tribal family. Another characterbﬁ'c of\thrs “tribal law” °
- was that an offense comnﬂtted agarnst any member of the trrbe was’ thought to- be an attack upon the

entrregroup b R ,'. > 4

' ‘ Because drfférent trlbal groups de\/eloped codes of conduct. d|Sput/s occurred between the
grdups. If a member of one tribe ‘harmed a member of'an opposing grodp. there -were two methods:
,available 1o settle the conflrct The first method was called componsatlon where the offenders tribe
wag required®to. pay a surmto the victim's’ tfibe. Fayment was in the fofm of- goods or services. Second.

" the two tsibes might engage ih a ‘blood-feud in order to settle the issue. Because'the law was a “private”
-matte?between the opposing tribes. and. there was no rmpartral third party to settle drsputes -great

dealo uncontrolled forcewas used to dealwrth thecrr?eg questron -

By

urAs man’s socrety ‘grew. more complex he Y8rmed states and governments for: protectiogf. As=a

" result, men-laid down rules to apply to aJl members of that society. These rules and regulati ns-are -

known today as laws. Men gave up some independence -in ruIrng their families’ behavror but ifn return

became .
o g m"'””'” i
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The Guittbtine is a machine, used for capi,tal p‘t'n-
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the ax’is released from. a height, it develops mo- -

mentum and decapitates the victim, whose o , ST | ‘
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l!onlrchlol influence. As monarchnes deveiﬂped in European countrtes,;crnmmal law became
based upon a region rather than a family group. A'crime became an “offense against "the king” tqstead
. of against the tribe. There {re the king became the chief law enforcer_for everyone in his region. The . _'”
° g king_had the power to e aws and punish ‘offedders.. 1t is this term “offensés agafftSt the klng
T that Wwe now'apply to our most serious offenses elplto[pﬂonnt" .

Another ‘important charactertsttc of our crrmmal Iaw which developed at thts time is the concept o
of individual responsibility. No longer do. we hold a, cfiminal’s entire family responstble for his actions.”
*. The respongtbnlttynowrests onthelndtwdual offender . ‘ o .
-, \ . - . ‘ . - 2 » “_" s ~
Whatis Law and What Donft Mnntovou? : /\—’ o
. . The Subject of what laws are ahd how they are developed is tmportant to any study of criminal f :
justice. Somedeflnlttonsofthe meantng*oflaw . , . . -
.~ . A Lawis the rules that hold socletytogether | , o ' . B .. R
. Al .
* . : Tt e T
5 Lawrstherulesofthegame I ; ‘ : e
N2 - 3 Ldw '13 the rules we the peoplet\make tn order to protect our Itves our ,property and our
: freedom. - . o .« L ’
When as,ked,whatla'wrneant‘ tothem, agroup ofeighth graders gavethese résponses: [ ' ‘
" SStudentone: Coet Y -

Law is what takes over and pumshes when an m;usttce has occurred. Law is made } (4] protect the
victim. Sometimes ‘we- think that the Iavy does not ta,ke a firm enough hand, but it has its own way

ofworkungthmgsou’t .- . . . - . . : TN
~ R ) . . . ) ) ‘ . v . . },, .
Studenttwo < - ’ : t, L v ,
. Law |sacode wrtttenor unwrttten to protectaperson or property T ‘ L L
“Student three: e e L :

Law js somethmg that p’ohcemen keepﬂconirolled. It is wrttten down on paper -but ;that doesn't
, mean it is a law that is enforced Laws are used. so that this world won't be a madhouse. Laws control |
. people . . . :

|
|
\
\
\
|
|
\
» ' N ‘
Let us look at thns defrmtron part by part in.an effort to garn a\better understandmg of what' we
mean by “law”. First, Wwe see that the law is a 'set of rules about external conduct. By this we mean :
that the law requires action. In order to be subject to the criminal; law, a person must -do something.: \ o
Next, we see that the law is enforced by external force. This- statement means that'the state er .rces
thé law, For example, a family tradition Is not enforced by official agents of the state. and is. therefore,
not a. law. Third. our definition of law requares that these rules and regulations be laid down by the
state: This part means thaNhe only people we allow to make our laws are our elected legisiators.
There are other rules of conduct that we live by, such as parental orders. but these are note “laws™.

Finally, our laws are addressed to “"every. citizen”. This means we strive for equality. under the law. .
Equality is quite different from early Europaan Iaws which were apphed differently to the rtch lords ‘
. -andpoorserfs. o . ‘ ) .
v <. .

Why Do We Need Laws Which lefor? N : ) :
Our system of law serves a vartety of purposes ‘Some laws are desrgned stmply to make life run,
more smoothly. Laws about traffic are of this nature. Just imagine the confusion which would result.
" if we did not have a simple law directing us all to drive on the. righthand side of the road! Other laws
" have various purposes, t0o. Aside from laws designed to protect humans and animals from harm, we
- have laws to protect . property to protect soctal |nst|tut|ons (such as marrtage). and laws deslgned to °
b collectrevenues (taxlaws) - . . o ‘ i
-The Amerncan System :of crlmmal jusnce is our method ‘of dealing. with those tndlwduals who ‘ /
‘vlqllto the law. Serving- thos functron are three majar agencies: polige, courts and correctrons What ./
foIIows isan attempt to gresent the hnstorrcal de\aeIOpment of these agencies.

. . _ , ‘ . - /
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E TR . ~.'  HISTROICAL DEVELQPMENTS OF LAW ol .
RS oot " ..+ 7 ENFORCEMENT. -~ ., o |
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English contributions-to law ¢nforcement. The task.of any palice.department is to protect lives ° ,
and property, and t6 enforce the wiitten laws. America has had organized police departments for over
. one hundred years, “but the rosts.of our law enforceriient -systems extend back into early Englisfh-
K 'hastg[\(.-let_9slookattheevolqtionoﬁ_,e‘a:soflawand itsen@mement.- Ty

i @ .

R ' England_during‘;the ninth. };,fnturv. a, kifig initiated the famous English "'titﬁitlg". system. A
S/

/. “tithe" was a ‘argup of Jien,familifa organized for :seff-pfotection. The- head of -each: household was ©

-, -responsible for his-family’s condug}.# jand ‘everyone else’s behavior. in"the tiths. This system was an early
“#form of community crime prevq‘,’t‘i#ion. Ten tithings WJre organized into ‘a "hundred”. “Hundreds”
"7 were grouped together into a ah]ro The king appointed a chief officer as his representative in each -

. - shire. This persoh, was: called " “'shire-resva” .(sheriff). When necessaty. the “shire-reeve” had the
. - ty to calithe Idcal menintg dction in ordefto combatcrime. - 4 . ‘- -

-~
’ »
- ) 4 - . 7 e

\ dﬁqthqr king .made the' “shire-reeve” a military . position which was. -
, 3 over ‘the years. The king created the new pesition of “Corltes Stabuli”
(constable) to assis the “shire-reeve*. The “shire-reeve” and the “comes stabuli* were judicial officers
as well as police officers. Latef; the office of “Vicemones” (traveling judge) was creatd. At this time _
shile-reeve” and “comes- stabuli”.was given to°the Vicemones. So. for-the. -

.the-judicial authority of the.j: ‘ , .
- first time, the “shire-reeve” And /"éomes.stabuli”, bagame strictly law enforcement officers and the job - -
- ofdetermining guilt or innocengegywas turned overtganimpartial third garty.- . . - Lo

prises againgt the kig's peace”. arson, robbery, murder. false coin
lence as,’:felqn&busgfz.oy grave. Today these serious crimes are.calle

o

o ._The primary duty of thes ;,// arly police OfficJ._rst-;Wa's'the\enforce_men't of tax laws and the settlement

B [ﬁand disputes.:l;\nother £nglish king made -criminal .law enforcement a pyblic ‘matter. He defi%\gﬂ
‘¢BMain crimes, such as “"offaris e

(forgery). ‘and_crimes of d

felonles. ~ ' o

e h

o sl . /
~ Additional law enforcir Xtge ‘
operating in'English. towns; Merchant polj¢a like store detectives today, were hired by bankers and -
shopkeepers to' guard their businessés. Parochial police, another “private” police force, were hired
by religious groups to prgtect members of icertair parishes. Finally, government military police were -
~ responsible for the enforcament of theKing'slews? -~ = . 7. - : S
By 1792, the popuf?

Wit
&
(i

#s. By the sixtanthicentury. three ,Separaté, types .of police agencies were

o

g4 . ‘ oo ~ I
. itign ‘of the London matropolitan area had grown to over one million people. o
The need for a 'more organized police system/was apparent. The city was divided into police districts -
and the police force was increased to over:3,400 men. By 1835, a.central headquarters for the Metro- -
. politan Police .was built at Scotland Yard. The police force was organized along military lines, with

gations:.
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In colonial America, communities were small and closely-knit. These "selfg%ghcing" communiies
enforced the law inforfhally, with each citizen keeping a watchful eye out for crime. But two hundred o
years latgr, the City of New York, realizing that-an organized’ system of law enforqemem was heeded - -




aQ . 0 . . . > . o
in such a, populous area, sent representatives to- Scotland Yard to mspect and tearn fro the London
Metropolrtan Police Force. Later. the New York City Police Department was forme mng Scotland’

- -Yard as'its model. New York's Police Department is the oldest organized, paid,~ professlonal city
police department in the United States. Boston. Massachusetts, followed New York's lead in 1850; and
this_practice has developed to the pomt where today we have over 10, QOO munrerpal police depart-.
memsunAmerrca . IR ., \ S e

" Law enforcement at the state lovol In addition to municipal polices each state also has a law
.enforcement force. This is necessary primarily because of problems of jurlsdlctlon By jurisdiction we
mean .that a local palice officer loses his a\lthorrty as a law enforcement officer when he crosses the
city or ceunty line where he is employed. As a result of ‘jurisdiction, a police force with the authority
to enforce laws in any part of the state was necessary. The first organized state police force was the -
‘Texas Rangers. established in 1835. There are also a number of federal faw enfortement agencies. The' N
most well-known of these agencies. the F.B.l.. has jurisdiction anywhere in the U.S. in cases involving
federal law violations. The first federal law enforcement agency was the U. S Postal Inspection Service,
estabhshed in 1775 by Postmaster General Benjamm Franklrn

:
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- % HISTORICAL LOQK AT THE SYSTEM OF COURTS $
’ 4 . : . ' . \ ' = o . ’ ’ .
\ . ’ ® - ’ . : ” T 'm’a«-“ S . - \
HowdidurlySocutinDotormlnoGuilt? PR B '
The *purpose of our criminal courts is: first. to determine whether or not an accused person has .
* committed a crime. and second to determine the punishment and correctlon A trial is the hearingsat S,
whichsguilt or innocence is “determingd. Today. the trial is a fqrm of “battle” between. two attorneys

" withthe judge and/or;uryaptrng asarofordo k
. - 14

In primitive socretres there was no orderly method of-determmrng whether an accused’ bdrson was -
guilty. Soméone had to .Gbserve ‘the offender commit the crime, Only then would the tribe investigate .
and punish the criminal. If the offense had:been committed agarnst a member of aaother trlbe a
bloodyfoud might resultasamethod of settling the matter.* N , ..

Later the ’ prrncrple of the ordeal” became the most popular form of trial, The basrc\ notlon of
_ the “ordeal” was that the gods wouﬁf rescue and assist the person |f he were innocent. Therefore the
*" ' accused offender would be requrred‘fb perfof some ‘painful task. such as carrying a hot iron., walkrng
over hqt coals. or having his arm boiled in water If his wounds healed rapidly. he.was considered
mnocent and set free If they did not. (as was usually the case) he was declared gurltv and punferhed s

» As man became more crvrlrzed less brutal mathods of determmmg gurlt or mnocence were devel- .
_ oped. Onge of these latgr-developments was known as. eompurgatlon In this practice. an accused crim- )
~ inal was required to gather a group of friends, known as: compurgators,- who. were wﬂlmg to take an
oath in his behalf. On the day of the compurgation, the. accused would testify to his innocence before -
all of the members of the community. The com‘purgat/as (usually twelve) . would then swear they they
leved hrs word. If the townspeople believed the person and his compurgators ‘he was -released. :If N
th€ey were not convinced. he was severely punished. Naturally, the more’ rnfluentrat the persons '

compurgators were, the greater the likelihood thathewould go free. o
) ,v;‘, . . B . ‘)L ¢ , , .'y 1,.
Vs "'Q ) s ):’ ]
. ¢ . / &
Metalframes;likethisone
: were placed over the headsbf gossips .
. . - . tosilencethem.. ’ -
P | H .._ . . o . g . . . . ‘ 0t _ . '/
*Canyouthink of any similar “feuds” which have occurred in West Virginia? o I .
~ . }5;.«4"
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St-tor opomibillty tow-rd the judi al process. As populatlon lncreased states and governments
ere formed for mutual protection and spcigl control. The responsibility ‘of determining guilt or inno~
cence became’/ the. duty of the state” Coufts/of law developed to fill this need. For many years. govern-
nents cohtinued to use physical punishiment to get at the truth 6f-a matter. Various forms: of torture
were. usgd to convince an accused crimigial that he should cBmfess to his crime. Once a confession
‘was madde. the offender would be brgught into court. found guilty. and his pumshment would be set
~ by the/judge and/or jury. The era of t@rtyré represents-a long. barbaric segment in the'history of cnmin-
/al justice. The “torture method was usgd most actively in the 13th. 14th, and 15th centuries. Although
! unugual means were disgontinued, early police departments-were also “often accused of emiploying
mylder forms of torture to gain confe 5|o These practices include questoonlng a prisoner under hot
.-hgphts for long perrods of time wi h sleep Over the years. however, these methods have also been
;d acontnnued _ -/ _

?

) " ~', e Y a s
C i Whatis Mnntby'l‘rlnlbv.lu o 2 :
Jury trials are a recent devdlopment in the long history of crlmmal justice.. Crude juries elusted

~in hmited form hundreds of’ yfars ago. In early European history. a dispute may have developed
between two royal lords, perhaps 0ver ownership of land. The king would order an mvestugatroﬁ into.

this matter. known as an /induisito”. The members,of the “inquisito” were able to settle the argu-
_ment through dis¢ussion compromise, Later. if a king were concerned about the general “puflic

" , ~order” in a gertain ‘provinte of the kingdom. he would command that a group -of citizens look into-the * +

. matter and report back im. These groups were known as juratas. from which we derive the term |
jury. The report given t th king: known as the veredictum, the the source of our term verdlct wach

\'/; ‘isthe'decrs;on made by‘t. ry which |sreportedt0thec00rt , ) . v . ;0

*?t”mé” jurata.became/ knowp, was a group of country gentlemen who were called before the king's represent o
qé: ‘wives to tell of any-crnmlnal activity in their area. If twelve or more of the king's men agreed that t e‘:‘
e report were true. the king woul rder royal action into the matter.’ This was a jury of accusation,
and ‘was an early/forerunner qf our grand juries. Today. our grand juries. which usually consist of
‘twenty-thfree citizens, hear information presented by the local prosecutor At least twelve members

mustagree in order to hold the accused person over for trial.

WA ,
cod s Evolutlo of the ¢ and jury. Later the powers of the jurata were mcreased The assize, as. the _\'

lnﬂuonco of rollgion on trials. Church groups spoke out against torture and called for jury “thials
. to/replace baybaric methods of determining guilt. During the next 100 years, the accused person.could .
A choose trial py jury or by torture! Torture did not completely die oyt as a method of getting at the truth
af a c'rimrnal ratter uritil the mid- -eighteenth century .

- .o -

- . R

Why has the number. twelve played such an important role in the development ‘of our judicial J
system? The answer to this questjon lies in tHe influence that religion has had on the development of
criminal justice. Sinc®wsthe number twelve occupies an important place in Ahe Bible. men felt that.’
twelve decision-makers would have the approval of the Holy Spirit. Becuase of the twelve apostles
of Jeus. and the twelve tribes of Israel, "it was concluded that tre Holy Splrlt wouid hold a jury of

.twelve in specnalfavor Thlstradltlonal number remainswith ustoday . _ - .
A . .‘ - .- T R N : e ’ .
AU _ | ‘ . . 'L . o
. . Can you thihk of other significant items with the number 12? .-
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“BEGINNINGS OF THE coug;’r SYSTEM IN AMERICA

b WhltFunctlondldthonriousCouno Play lntho I.lvu ofColomsts? ' r

’ When the Massachusetts Bay Company landed at Plymguth Rack, in 1620 there ‘as not a single
: lawyertin the group. In fact. during the period from 1628-1640. thdra were only twg members of the
{ colony who had even studied the law. The early settlers relied on the Brble and the laws of England to
- settle disputes. . _ . . -

*In, the: Plymomh €olony. any qontroversy wh|ch arose was to be settled- by lI of the members of
the "company”. The orrgnnal charter of the company gave power to the General Court. which was made .
up of ‘all ¥ the freemen in the area. Realizing how difficult it was to gather 4ll of the townspegple .
together each time a judicial decision had to be made..a Court of Assistants was established. This ¢
was made up of the governor of the tolony and two of his eighteen assistants/ In order to: make CQJ &
available to ajl members of the colony. the remaining Governor’'s Assistants vyere given the authority to
sét u v‘zc:tuntv Courts in the area where they lived. These men were orrgrrxally called magistrltes a
title ich was later change to Justices of the Peace.
.ln some c‘a es. if a person was not satisfied that his cas was dect éd farrly by the coanty court,’
~ he could appesl his ¢ase tolthe Caurt of Assistants: When thi occtrrred the Cgurt of Assistants did not .
.« decide what wasg right or wrong. but -only whether the decrsuon wa made falrly The settler Qould
appeaIhlscasetothehtghestc urt. the eneral(fo .

The Iegal lu!hority ’o'f these earl Amerncan courts vaned Th County Courts could order that ’ |

"highays be burlt or had aut orrty to unish Iocal merchan s fdr- hargtng ‘excessive prrﬁtes for .their -
’ products L ' ; oo ;™ ;- ~ ,
. ”‘Q;g A1 ; . /o< .

R | addutton to dhese al ont courts. the ‘colonists sgmettry{es caIle spectal courts into’ se‘ssrdn ’

: to deal with various ma'tt,e,g A special court was organiz m 1692 to /hear- witchcraft, cases. Many

times a_court would be cal?tg lnto sessron tckly to hea,z}d ase tnvolvtn “a stranger, so/ that he could

be qurckly on his way

vgrv
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- THE-COURT SYSTEM AFTER THE REVOLUTIONARY WAR -~ .-

,
- s b . . iy
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Whywnuﬂocunryto hevo Both Stat Coumqndh ornl Cwns7 . i
Immediately after. the Declaration " Independence/ was signed in Phrladelphla in 1776 many "~ 7%,

b colomes Wrote and’ adopted constltutto s declaring themselves mdependent states. In these constitu- -
:tions. men established rules for doverning their peodple.. Although they used varigus names, all of. these .
state constrtutrons follo\iﬂd a basrc o tllne to organ 2e- therr system of state courts. Each state had '

L

1.‘ ' Acupnmocoun’,wrththeluthorl, .toreytewdtseuSsrons oflowercourts )

. 2. A system of Ioc-l ‘courts, that:would hear a jariety of cases. tncludrng crnmtnal cases. These courts
2% weremostoften refe.rredto asc “Zneofcom_ thlhu,and ' . :
. 3. ’I.ocelmaglstmu to hearpo cases, both rrmtnal and civil.

e ' As local government became more ‘establi hed many of the powers of local courts. to order roads

built, and other financial busrness became the responsrbrlrty of elected County Commuslomn and
MOVO"I' _ - o N . .

owwero the FodonlCounvEcﬂbllehed? =
While the United States Constitution set up rules for the executive and Iegrslattve ‘branches of our
federal government, that document did not specify the structure and function of a federal court system.
Article I-of the Constitution states that: tl @ judical power of the United States shall be vested. in one
- supréme court. and in such inferior Courts as the Congress may. from time to, time. ordain and estab-
”. ' ’Insh So. while the Presrdehcy and Congress were created wholly by the Constttutton the federal court .
"temwascreated byCongress _’tT-. CA ‘ , .
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In its first geésion, the Congress set out a plan forjthe‘ federal judiciary. The federal court system

was established by the Judiciary Act of 1789 In this Act, the Congress p¥ovided for a single Supreme .

Court. consisting of a .Chief Justice and five associates, who were to meet in February and August of
each year at the capital. The size of the Supreme Court has been increased over the years, and today
there are eight associate justices in addition to the Chief J@&tice. Appointments to the’, Supreme Court

- aremade by the President. Appointments must be approved by the Senate. -

- Federal district courts. Next, the Congréss divided the stateﬂs"’)i&r?ntp thirteen- districts. (North-Carolina
and Rhode Island had not yet ratified the Constitution, so they were: omitted. but Massachusefts and
Virginia werg split into two districts each). A Federal District Court was created in each distrigt. Finally,
the Congress divided the 13, districts into ‘3. circuits (Eastern, Middle and Southern). The' Federal
Circuit Courts. which were held twice a year. were held by two Supreme Court Justices and a District
Judge. The Circuit Courts were to hear appeals from decisions made in the District Courts. Today. these
Circuit Courts are called United States Courts ‘of Appsals, ‘and have grown in number to eleven.
Supreme Court Justices-ho Io‘?g’er sit on the Courts of Appeals. Now. the Courts of Appeals and District
Courts have their own Federal. Judges. There are ninety-four Federal District Courts in the United

States. . .
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Whnhtho Purpose of State and Foqorll Courts? - o ‘ T JJ
Why does the United States need. both state courts and Federal Courts? This is necessary for a ®
number of reasons. If two states are jhvolvéd in some type of dispute. who would settIe such an issue? _
The Federal Court System has the; responsmullty in this type of case. Also, there_are certain federal :

crimes. For example, income tax evaslon is a federal crime and must be tried by the federal judiciary. -«
Here is another example: If a person steals an automobile in West Virginia, he has violated a West .
Virginia law. However if that person.drives the stolen car across a state line, into Kentucky. then he has~
also committed the ‘federal offense of “interstate transportation of a stolen vehicle”. Another example

is bank robbery. Because most U.S./Banks are insured by an agency of the federal government (FDIC),
bank robbery is 3 féderal offense. ,and will be dealt wnth by federal law enforcement-afficers (F.B.l.)
andth?ederalcourts ,

pe

\ > A federal court may be asked ‘to revuew a decision of a statescourt. A person mught feel that the .

1 dge of the state court denied him one<af his constitutional rights, such as the right to an attorrey,
, and request a federal court to review his state trial to sge- if it were fair. o If this were done, the federal -,

court might reverse the *Lte court's decision, or send the case-back to the® state coyrt to be retried.
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Hl\STORICAL‘ LOOK AT EARLY CORHECTIONAL SYSTEMS' S -
B - S . T - :

Artlcle Wil “Excessuve bail shall not be - Féqunred nor excesswe fines imposed. no; cruel and unusual 7
- punushmentsmflncted o

.
.
-

."0-%;10&0 FollowlngExamplu Indicate a Needfor this Provision? S N “
dealt with lawbreakers: throughout history because of our ideas on the causes of criminality.
At ope point in history the accepted method of dealing*with_criminals was through the ancient prac-
v . ticg of oxorchm Exorcnsm was done because crume was thought to be the result of possessmn by the
devil: v . .
."' l’ [N ‘,."-'; : . . . '
In other periods of’hus’tory ‘man’ has been seen as a “free mQraI agent”, with the ability to. choose
" between rlght and wrong."Thaose who edgaged m crime were thougﬁt to have chosen the devil. Punish- -
ment for crime wvas a form-of “social revenge”. The individual who chose to harm society had to be =~
“paid back” for his crime. Punishient was .to serve ‘many . purposes. First, the possibility .of severe
* + - punishment was designed to prevent all members of ,society from becoming criminals. By pumshmg
one offender, an example -was establushed Secondly,~punishment was.intended to intimidate the in-
dwudual offender. He was- expected to “learn his lessons and refram from committing further crimes.
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Whatwere Corrections of Criminal Acu I.Iko inthe COIonhl Poriod? -
In colonial times, crm‘te was not seen as a major social problem. The feelmg was tmt there was .

always a certain number of criminals, and there always would be criminal acts. Ifi their thinking, crime =~ * -

.was- linked wuth sm Crime was seen ‘as the work of the devil. Seve&@ punishments were requnred tor i,
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drive out the devil and ‘convince the person, that his conduct would ‘not be tolerated. Mos

methods of punishment were borgowed from earlier English practices. - .
. N » B \ -

of the

~Oneof the most_.common forms of punishment was flogging. This form. i%wélved whipp}ing the
criminal with leather straps. sticks or whips..Flogging also became popular as a means of keeping order
and discipline in schools and in families. Its importance is réflected in the age-old quote: * “spare the

" rod and spoil the child”. The colonists alsq used a form of punishment known as mutilation. For ex-
ample, a liar's tongue was cut out, a thief's hand remeved. This ancient practice, which was originally
used by the early Egyptians, stems from the' concept of “an eye for an eye”. Another purpose of the--
punishment was to' set an example_to citizens as to what might happen if they committed the same
crime. Today. this purpose of punishment is called deterrence. < ' ' :

- ’ } b . L - . - .
_The colonists bnni:a lawbreakers.as well. This form of punishment was used in the Roman Em-
pire, in England.and France. The. usual gractice was to brand the forehead of the cirminal with a sym-
bol representing his crime, For example. a vagrant was branded with & “v'; a thief with.a “t", and
. so on. Citizens were thus forewarned to protect.themselves against’ these offenders. The colonial -
“Americans used the world famous stocks. This practice was much more of a psychological punish-
: mept than physical. because the offender had to suffer the humiliation and disgrace of having his
- '+ friends and neighbors see him chained in the town square. Many times the townspeople added to the
disgrace by throwing rotten végetables and fruit at the criminal target. The stocks were used*in con- .
‘nection with other punishments. Tfie criminal might be held. in the. stocks for a time. then whipped.,,
branded. and released. The colonists also used the ultimate punishment: therdeath penalty.- . : '
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Whatcaused a Change in Correctional Procedures in America? g -
. After the American Revolution, our thinking on the causes of crime changed. Rather than blaming
“the devil, crime was seen as the result of the laws inherited from England. Also, this movement ‘was
fostered by the feeling that everything that was British shbuld be removed from the newly independent
nation. Because the British-based law called for severe punishment for ‘even minor crimes, it was felt
that a criminal would commit further crimes to avoid' punishment for a petty offense. At this time,.
a phitosopher named Cesare Beccaria published. in Europe. an essay entitled On Crimes and Punish-

¢ " ments, in which he argued that crime could be controlled by more moderate laws. The most imporjant

D

L

x

»

aspect . of punishment, said Beccaria, was not its severity, but rather that it be “swift and certain”.

' Al of this, co pleqw:'th the American notionthat civilized society should have civilized laws. led the
~—— *= new states to modify their criminal codes. By 1820, most states. had rewritten their laws, lessening the-
Q _severity of punishments, and reserving capital punishment for only a few serious crimes. o .
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. What Partdid Our Increase in Crimé play in the Changing Nature of Corrections? . : _
The results of law reform. however, were not -encouraging.. Crime had increased by early 1820
and Americans during Jackson's time began to search for new methods of dealing with crime.*They o
Iooﬁed around themselves, and’ everywhefe they looked., they saw the traditional ways of life being
replaced by large cities, emerging industrialization, and lack of discipline and .ordér. It appeared
that the family. the church and the community were losing influence in this new society. According
. to Jacksonian Americans. there were too many temptations and vices in the cities. and too little
. discipline and brder. The origin of crime was not the devil, or the laws. but the social conditions in
largecities. . . . ' '
Jacksonian Americans, having found what they thought to be the cause of crime, proceeded to
~develop a cure. The remedy was quite simple: Take the criminal out of the ‘society and“place him in a,
temptation-free. corruption-free environment. If we place him in a quiet, orderly, disoipﬁﬁed envir- *
onment it will cure him of criminal behavior. These places which were built were called penitentiaries.
Today they are called prisons. or correctional facilities. The purpose of these “early penitentiaries.
was two-fold: First. they would rehabilitate the criminal, 3nd prepare him for release 'into the com-
munity. Second. they would protect the.community from the griminal while he was being reformed.

) -

¢ o e .

How did the Pennsylvania and Auburr’Plans Effect Prison Reforms? : v : )

, During this  period, a,,gréat debate arose over the best method of reforming criminals. Two -
. schools of thought developed among the reformers, and they built prisons which reflected their ideas.
. In Philadelphia,” a group of Quakers’ felt that total isolation of the criminal was the most effective
»'means of raform. The Walnut. Street Jail in Philadelphia was converted into the state's first prison..
Later two large penitentiaries were built according to the “Pennsylvania Plan”. The inmates were
kept in solitary cells with only a Bible to -read. The inmates never saw or spoke with their fellow -
prisoners, because it was félt that they would “corrupt” each other. The “Pennsylvania Plan” advo-
cates felt that while in total isolathn; the inmate would meditate on his criminal life and decide
to reform himself. When a -prisoner's behavior improved.  he was given small. work tasks to be per-
formed in his cell. Usually, the Penpsylvania inmates made small trinkets. leather goods., or repaired
furniture. During his entire stay in prison. the inmates’ only human contact was. with the guard who
‘brought his meals, dnd an -occasional visit from the chaplain. Only-rarely were the inmate’s families

" allowed to visit. or‘se‘nd'lette’rs. :

Another penal plan. in New York. penal reformers had quite different ideas about reforming crim-
inals. Under the “"Auburn Plan”, (New York). the inmates worked together in.large workshops during
the day, but returned to individual cells at night. The “Auburn Plan” is aiso called the “congregate
system”. because the 'inmates worked in large groups. In order ‘to maintain control at all times. the
prison officials required that strict silence be kept at all times.No inmate was ever allowed even $o whis-
per to another worker. because it was felt they might corrupt each other. Also.-the Auburn Plan devised

- acrude form of classification. When the prisoner first entered the institution, he was kept in total isola-
tion for a while. Gradually. he was allowed to work for short periods each day. until he finally worked
the same schedule as all other inmates. The inmates ate together in a large dining -hall, but silence
was maintained there as well. If an inmate had more food then he wanted, he raised his- Ift hand;

it he had less -than he desired. he raised his right jhand. Finally,, becuase the Aubuyri Plan involved .
moving large groups of prisoners from their cells to work and meals. a special style of marching known

as the “locksfep” was devised. Each inmate placed his right hand-on the shoulder of the man" in front

. of him, bent over slightly. and turned his head to the left. This way. a single guard would watch a long
line of inmates pass byand make sure that no talking was taking place. C S
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Later, in. about 1865, America's penal institutions borrowed some. |mportant ideas from the prrson

- system of Ireland. First, the Irish System allowed an inmate to earn a red iction of his ‘sentence pro-

vided that his behavior was acceptable. This idea, today known as “good time”, remains an impor-'
tant element in prison treatment programs. because it allothe inmate to' speed up his release, thus
helprng,m(r.self Combined*with “good time”, the Irish-had developed a system of releasmg the inmates
under Supervision in the community for a short tlme rather than simply openlng the prison gates and
giving “him total freedom. Today. the majority of inthates released from prisons spend a period of time
on-parole. Finally, the Irish had deyeloped a system of classification whereby the inmate entering at

-the lowest level enjoyed the least.amognt of freedom, received the worst jObS and living quarters

As the inmate progressed in his reform. he was allowed more freedom, a better cell, and a nicer job.
These developments were initiated in the -United States at the Elmlra Reformatory in* New York Jrapid-
Iyspread to all Americani prisons, andarestrilwnth us today- - ) o -
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. ~ VIEWPOINT ON AUTHORITY
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. Whatis'the Bond Botwun Authomy and CrlmmalJustlce?

. In an attempt to gain an understanding of our system of €riminal }u;strce it seems that one must

- examine the authority which that system represents. When you speak of ‘crimes, you are recognizing

whe existence of authority to forbid the commission of an act. and to prowide ;punishment to persons
who..commit the forbrdden act. Indeed, .wrthout authorlty could - there be such a thing as crlme7

Authorlty for our system.of criminal justlce exrsts in the three branches of our national, state,
and local governments: the legislative. the executive, and the judical. Each branch has a distinct
function in criminal *law and must exercise its authority if we' are to have a system of criminal
justice. These words may seem a bit dry so, for the sake of illustrating the importance of authority

_in relation to criminal justice, try to imagine the absence: of authority to make and enforce laws. Imagine
“ that no one has the authority to restrrct(our actions whatsoever: that we are subject to no laws and there

are no police to appréhend us.if we violate a law, nor are there any courts to decide if we have broken a

-law. Could a system of criminal justice exist in such a state of affairs? If so. it would ¢erta|nly be dif-

- ferent from the system we have today For how could a person commit a crlme |f he. is subject to

‘no laws?-

Bohnv]or ina nntural stato. Perhaps under such crrcumstances a person would be subject to a -
different kind of law. After all, one must do certain things to survive. One must eat and drink and
sfeep and protect oneself from the élements. Also, one must protect oneself from harm by other crea- -
tures of.nature. Even in the absence of any man-made Iaw then, maybe man would be subject to laws
which, for lack of a better name. we might label ‘natural laws. The penalty, of course, for
violation of a natural law is to jeopardize, life and limb. If this were ail we had to- worry about.we

‘would: it seems, be literally free as a bird. In.fact, our lives would be very similar. to that of a

bird. We could  go merrily about, performing the tasks of life until some other creature. man or beast,

‘came along and wanted our food or home or anythrng else we considered ours. We woulq be left

with little recourse but to fight or flee; if we are sybject to no law but nature’s neither is anyone
else. In such a state of nature could there be criminal justice? It seems there could not. but rather
relations among- human beings would exist in terms of might as opposed to rlght How 'might these, .
cucumstancesaffectsuchthlngsaslrfe liberty and the pursuit of happiness? '. .

What is the Role of tho Constitution Regarding Authority? The framers of the Constitution of the
United States eyjdently were convinced that law held great importance for life, liberty, and the
pursuit of happsﬁess that the quality of life is irfluenced by laws. As representatives of the colonial
pegple these men described in the Constitution the kind of federal government: they wanted. This was
a government of three Separate branches, the legislative. executive, and-judicial. each ultimately
answerable to the governed. To each branch they granted authority to perform functrons for -written
rules. The legislature, comprised of elected representatives, was authorized tQ write Jlaws. To the

“executive they granted authority to see that the laws are obeyed. The judicfal branch was authorlzed

to decrde when the Iaw had been violated; to tnterpret the Jaw and to decide what the Iaw is..

" However, the framers of the Constntut;on were awaty Jest the government u}se thrs authority
unwisely. They recognized certain activities: fhat they, did not want the government {to restrict. You
can, find these activities .in the first ten .affendments to the’ Constitution. They are known as the
Bill of Rights. By enumerating these restrrctroﬁs the framers of. the Constrtutlon Spelelcally with-

. .' «‘\12' . .‘a .
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held authority from the federal government. to abridge these activites. So i this one decyment we' -
see the granting withholding of . authority ‘to -restrict our agtivitids. This, it seems: is ithe Dasis
. of our system of min_aljustice. Lo . ' R .

« They following is the first paragraph or Preamble to “the Constitutiyn.of the: United States: . -

insure domestic Tranguility. provide for the common defense. promote the \general W Ifare; " and
secure the Blessings of Liberty to ourselves and our Posterity, do ordai

. - ,' . . ) S o . - . X . . N ;
' ~"We the People of the United States. in Orger to form a more perfect Uv\%an.‘establn h Justice,
Constitution for the United States of America.” . -

and - establish_this.
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, v . What is a system? Now that, you have given some, theydght to administering. justice, et us:think.
= about how broad the power and thé, authority of your systeim,will be.” Obviously. ohe agency cannot -

handle all facets of crimina) justice, How.can we divide.the work? How.can- each part work inde-.
pendently and still work jn- a manner which insures that other parts:will work - effectively? Remem- " - -
_ber. we asked if you -could-write rules and regulations whikch- could :change  as ‘conditions in:society;: . .
changed? Well. could you desigh- agencies_for carrying oyt the laws. the safeguards. and the cor-
rectional procedures that could changealsg? S Ry SRS LT :

¥

This: chapter describes_ the; manner in which each agesitysis supposed.to-operate within the total »

. system. Sometimes’an agency eridountérs problems when ‘wdrking with: another agency. Disagreement.. .-’
-, or “conflicts” are’ somgtimes_ evident in the -operational- grocedure of the ‘criminalt justice’ system. s,

<# At thesconclusion of this €hapter you will -have:.an’ opportuhity, to read "about the idéa of "“JUSTICE™ = - |
AND ITSIMPACTONTHE SYSTEM. .« -~ - =+ .- 0 o0 L i e

w. This chapter describes the function of each agengy within thie sy ~What
+ limitationis or problem areas of law enforcement, the coyrts, and the correctionalsystem. = "=+ - . g = &

-~ L,

in ‘the. system: What: follows are some ™

T TR

f\s you read the following questigns. try tQ'a“h.swe_lr'_t'h e,éfé__q@ét ﬁns B : '

1. Wh‘ata'resomééfaus?sf;or‘th:g.cont}n@!:i'néfeés'e"“in_mw R
'« . 2. Arwe changes in the Griminal justice. system helping or hindering® the sib systems such as. .
. " thepolice.thecourts, or the correctional procedures? R S o -

S | 3 Wﬁatpa_,n't.he"avera‘geéitizenqéfbaSsis_ttI_aeprodedufe'df_:cti'rhi_nalJﬁstice;in‘A&;gjié;/a?"n" S
| . 2 4, What r?lle doeé cdnf-l'igt p[ay”\;\iithirrand frdrﬁ'@@dtcrimi:n;l jugtiée'"jsystemy' o o i/_
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- The Criminal Justice System is .part of our government whigh id alé"-,y\?,ith ‘all aspects bf-zCrime. The,‘ .
system is_made up of three basrc\ components: the - ‘police: and cdrrectrons Within' ‘each . of

" thesg - three parts- are sub- -divisions .which pré résponsible -
Crrmmal Justlce System are. adml tratuvely mter rel:

» Iy. L , .
; R : - o v :
A 'mst people who come, into contact W|th the Crlmlnal 3
~~»comrmtted (or dre-accused of havmg commatted) a=crime. |
'cnmes were reported tothe pollce resultmg in almost two milli

.oy ! ~ }r ) B

pecmc du(es Although the parts
- the- system does not always Tun

% L

alone atm'ost nme muilnon senous

R 2%

The ‘case of Follx Felon To descrrbe how the Cnmmal Justroe System mlght operate let us Iook_ .
at the case of “Felix gﬁ‘gony who coréfnitted a burglary ‘The' first” a agency of th e Crimina}, Justice -

System the police. bdgame involved when’ his crime wag ' reported to them AfteN a lengthy inves-

-~ tigation, Felix wa8 picked up. questioned. ghd arrested offa dharge of “burdlary. Had- Felix been a - "

'juvemle he would probably have been turned. over' to thé’custody of the- juvenile court.” However
since Felix was an adult.-he was booked -and placed in: the ‘city jail. The term "Bookmg" ‘means
__that the police have made a record of, h|s arrest and that af reqord of hns fin gerpnnts has been made

%,

4
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Syste”fn do "éo because they have '
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. Bill of Informatlon and an lndlctmom "After the prolimmary hearmg the pro ecutor can prooeed

13

~

+ of registered voters) have been selected. One} at a time' each potentlal juror is questioned by both the
-+ defense .attorney and the prosecuting attorney to determine if there is any reason to exclude that per-

Q

~ Types of crimes. There -are two categories @f crimes: felonies and misdemeanors. A felony isa .,
serious crime punishable:by a mmlmum of one year, in prison. A misdemeanor is a dess serious crime
that is usually punishable. by, a maxumum of one year. Dependmg ofi the nature of-the crime, an
individual may post bail. This procedure Will allow him to remain free until his trial. The bail bond is
an amount o money deposited with the court to guarantge that the defendant will show up for his
tna%he more serious: the offense the higher the bail. Murder is generally cons;de:ed‘ to be‘a “non-
bailable” offense. Those individuals who cannot afford bail remain in jail until their ftal Sometimes
it is necessary for the-defendant to appear before a judge- or magnstrate in order”- 0 determine the
amount of bail. This appearance is called the “initial appearance.” At this initial appearance the judge -
or Magistrate also adviseq the defendant of his constitutional rights, and appoints an attorney to
represent him -if he cannot afford one. This appearance. generally, must octur withf® 24-48 hours of
the arrest-In Felix's case, bail was set at $10.000. Felix did not have that amount, -but he discovered
«that he could pay a "bail bondsman” $1 005 The_ bail bondsman would then arrange for the bail. The - ,
original bail" of $10.000is returned to the defendant after the trial regardless of .verdict. However,
the $1,000 paid to the bail bondsman is not returned. If the defendant “jumps bail” the $10,000 may ;
be -forfeitdd tq the state. Many cities are establishing ’Release on Recognizance’’ programs. This
release on recogmzance means that people who-can be trusted can get out of jail without requmng

, ’ . o : BN .

Proll,mlnarv hearing. After the initial appearance, the next step in the Cnmmal Justice process’is the
prelummary heanng At the preliminary heanng the prosecuting attporney must present enough evi-
. ‘dence to convince the judge that the defendant is- guilty. If the judge is not convinced, he may either % . .,
. dismiss the_case. or he may reduce the charges against the defendant. (In Felix's situation, the charge'
mugHt be reduced. from bugglary to breaklng and entering). If the judge does not free the defendan,t
he will direct the defendant to be prepared to "answer the charges against h|m

-

.’

with“Felix's case in two different ways. The first way is to file a *bill of informatibn’’ with the clerk

of the Superuor Court where the trial will take place. in West Virginia, for seriols offenses like Felixse .,
. the prosecutor may chqose to seek an “indictment’’ from the grand jury. This alternative means that’

- the prosecutor shows his .evidence against Felix to the grafd jury.in the hopes that they will return -
a “true bill” against the defendant. One advantage to the grand jury process is° that' the prosecutor

|s able to call.Fitnesses to testify under oath. By this procedure he may be able to-require additional *

. evidence to use in his trial, at a later tige: West Virginia relies heavily on the grand jury process. Other. *
;states use it rarely. The grand jury procéss is° more expensnve than to file a bill of mformatlon with the_

cIerkofthe Superior Court. o :

-

" The arnlgnmom The next step for Fehx will be his appearance at the “‘arraignment’’. At the
@rraugnment several .things happen: (1) Felix will be informed exactly of the offense with which he
is being charged: (2) his constitutional .rights will be read to him again: (3) the trial date will be set;

+ (4) and Felix’s attorney might ask for a motion of discovery. This means that _the prosecution- inform
the defense of'the evidence they have against the defendant. He might ask for a change in the place o
the trial, or a change in the: judge. or for a trial by judge rather than by a jury. At this point, Felix can
enter a plea of not guilty or he may plead guilty. 4fFelix chooses not to enter a plea the judge’ auto-
matically enters a plea of not guilty.*

!
» -

Should Felix not plead guilty, he will eventually come to trial. It is not uncommon for a delay of
one year or longer between the commission of an offense and the trial. If the- defendant is guilty. it is -
usually to- his advantage to postpone the trial as long as possible. The longer the time, between arrest .

* and trial the greater the probability that witnesses to the crime may forget the details’ of the crime.
Both of these, factors make it more difficult for a jyry to be certain of the defendant’s guilt ‘’‘beyond
areasonable doubt.” '

" HowareJurors Selected? o -
The tirst task 'to be completed dunng the trual is the seIectlon of the jury. Ordinanly the jury

‘selection process is relatively simple. A numhber. of citizens from the county (usually chosenfrom lists

son from the jury. For example, if the potential juror is a' relative ¢f the. defendant. he would not
likely be seated. If the potential. juror admitsthat he or she has an opinion relating to the defendant's

-

"SeeCha'p‘terS‘PIeaBargaining . ‘“
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What s the Purpoii of a Parole?

1

°

- “guilt, that juror will likely be excluded. or, i the potential juror admits prejudice toward- the  defendant.
‘exclusion would occur : ‘ '

.
¢ - - - . : ~

. . v

Alternativas for jury decisions. When the trial gets under way. the prosecution presents the evi- *,

dence against the defendant, with the defense attorney cross-examining.all witnesses. The defense. -

attorney then has the opportunity to present his evidence favoring the defendant (jth-the prosecution
then cross-gxamining the defense witnesses). The judge acts as a referee to insure that the trial

process is .fair and protects the rights of the defendant. After the prosecution and defense attorneys °

have rested their case, the jury will deliberate to determine the verdict: Contraty to 'what most people
believe, it is not necessarfxfor all twelve jurors to agree on the verdict. It is also not necessary for the

jurytohave twelve members. The jury has several alternative decisionsthey may reach: .

had AR . *

Theymayfind the defendant not guilty as charged, S - .

"1. ‘Theymayfind the defendant guilty as charged, - o _— ‘ : L

2. _ .
Q‘.’)Theymayfindthe,defend'a,n;puiltyofaIessercharge, , ® o ' . \&\/

or . -

4. ‘They may be unable to feachadecisior'\.' . .
) If the jury becomes **hung® or unable to reach a decision the judge may Jismiss the jury and order .
‘andwtrial:« - . S - d[ BEER L S
. . . . a9 o . - - - 9: :.5“: . R , . ) )
How are Sentences Determined? - . . -

Should Felix be found guilty of burglary the judge is to determine the sentence. In Wes.t‘VirQinia, ‘

" most sentences are “indefinite sentences’’ established by the legislature. Anrindefinite sentence means

that the judge could sentence Felix to prison for a length qf time ranging from ,10-20 years. The actual
arhount of time he would serve would depend upon his behavior in prison. He could be released in
ten years or less if he receives a parole, ot he could be kept'in prison for 2@ years. If the judge desires,
he could given Felix a ““definite senténce’. A definite sentence is. one which requires thie criminal to

stay in prison for a set length of time (for exampJe', 25 'years unless he receives parole). The definite o

sentence cannot be greater than or less than the minimum and maximum limits established by law. .

~

At the option of tHe judge, the criminal may be placed on proba!‘l‘o{erath'er thap in pris'o‘n. ‘If the
criminal is placed on prdbation, he will be :supervised by a probation of;}_e_: r for a length of time deter-
mined by the judge. | y . L : -k ) :
o : . i e : ) i< ’ .

. - : . ] . ot N .

Upon the conviction of a felony. Felix loses many of his constitutional rights. His right to vote. the
rightto hold public office, the ability to practice law and medicine are lost, “ :

’ -+ . . . : t ° -‘“. ) \ .

After Felix spends a certain a‘mount_ofuhis time in prison he becomes eligible for parole.-Parqle is
similar to probation, except that it occurs after imprisonment instead of before imprisonment. As is -
the procedure of prqbation, Felix will be-undér the supervision of ‘g parole officer. He may also have

\‘l‘\‘ . . . 1%; - ) _ . ' 7 “o'

.~ oo
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. . : . . . : \ .
certain restrictions placed upon him. For example. he’ may be. forbidden from associating with other -
“ex-offenders.-he may. not be allowed to drink alcoholic beverages, or he may not’be allowed to-leave
‘the state. If he viplates these parole restrictions, ar if he is arrested for a new criminal,..violation, his

~ parole may be revokgd and he may bereturnedtoprison. ’ : <

)

-
. v @

Felix will be released from the custody and control of the.Criminal Justice System. Of all indjviduals
sentenced td prison for felony offenses. the average amount of time served prior to release is'about
fivé years. Although prison sentences in the United States are among the most harsh of any country in

«the world. our €riminal Justice System probably strives the hardest to make sure that these penalties -
areinflicted only onthe guilty. * : ' .

-

N -»
.

The idealized story of Felix is a brief description of our criminal jugtice as d system. Io‘unde.rst'a.nd
how each segment of the system interrelates to each other. let-us investigate further tHe organization

-

« and function of the police, courts, and corrections. . - . : -
o K
. ® By v i
- ' ) : ‘ ¢

\. . - -

°

LAW ENFORCEMENT ‘

&

- [}
I3

. Whatkinds of Police are There?

In the United States. there are five basic types of law enforcement agencies: Fed}ral police. state =
police, local police, military policé and private police. Basically, only the first three types are- properly
considered as a part of the Criminal Justice System. Military police, deal only with violations of mititary -

. law and with violations by military personnel. Private police agencies, such as Burns, Pinkerton and
* *  Wells Fargo, are not publicly funded. nor kave the Same authority as public police agencies do and
areonly indirectly connected to the other parts ofthe&riminalJustice System Ct .
. Al . A

. a

| Federal police. Federal police have the sole responsibility of enforcing all federal laws. Although the
o Federal Bureau of Ipvestigat@ n (FBI) is the best known of the federal police forces, it is only one of
many. Below is a partial list of some of the federal agencies which have law enforcement responsi-
bilities: - ' ' ' ' » SR .
AGENCY ) . RESPONSIBILITY
) Justice Department: ‘ - . \ ' ' .
’ - -Federal Bureau of Investigation (FBI) ' General Enforcement . -
| -Bureau of Narcotics & Dangerous Drugs. +  Druglaws - - ‘ ’ .
(BNDD) ‘ ‘ » oo ..
State Department: ‘ A S
-Embassy police " ' Embassy security o
¢ -lmmigration & Naturalization R Illege\ientryofaliens - : : >
- Treasury Department: , | : . . y
. . -Customs -~ _ - . - Smuggling ¥
~SecretService R Protéction ofthe President
‘Alcohol, Tobacco, Firgarms =~ - . _ Alcohol, Tobaeco. and Gunviolations
. Division (AT&F) . ' ' I B :
- Agriculture Department e - Meat & Fruitinspection .
“Interior Department -  ‘Gamewardens
<. U.S. Postal Service . (" lllegal use of the mail
, o . R = . ' . .

Thé:se"fe.c!‘é';é'l"'?wdlice'agenciés are-Woncerned with criminal investigation. Although these. agencies

* areindependent of}aph-other.theyWork;ogethe’r inthe apprehension of criminals. -
Q . ( — v o . 18 . ,
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_ How Do the State Police Differ from othor Police? ' “ \ : /

The state police Is similar to federa] pollde except they, ehforce the laws of -their .state. Some
states separate their ‘police.into’ two- agencies, a state -buréatsv—ef ipvestigation for criminal offenses .
and a state_highway patrol for driving offenses. West Virginia combmes both of these responsibilities .
in one state police. In addition to criminal investigation-and hnghway patrolling, the state police also’

operate a crime Iqboratory where local police can send thenr potentnal evndence such as .blood samples,
or narcotlcs forsco ntIfIC analysis. .

" The eyetom of law onforcomont within the city and the county Most persons come into contacti>
with local pollce Local pollceareoftwotypes ' vy -

,(1) Municipal £0|IC8 are re_sponslble for the enforcement of state laws and éity ordmances with-
in the city limits. The mvestlgatlon of crimas,and the apprehension of criminals have been the tradi-

tional reeponslbillty of the munlmpal police. Many police departments place emphasis on community

" relations, crime preventlon and emergency 'medical asdistance, {for example, ambulance . service). -
~ In fact. the city police _.are available for aimoSt any service from ‘getting cats out of trees to settling

domestic problems.. To a sfaall extent, the police are alsQ responsible fbr operating alock- up, or janl
for those individuals who are awaiting trial or for thbse who have be n convicted and are serving
sentences of less than orle year. _ o , A

}

{2) In less populated areas._job of lock-up,is usually performed by the sheriff's department The

. sheriff's department is the second type of loc T police agency. In West Virginia, as in many states,

L]

“the sheriff and his deputies have the responsibility for law epforcement in ‘the county where the mun- \

icipal police have .no authority. The sheriff's department s responS|bIe for -maintaining the county jail.
Another major responsibility of the sheriff's department is :to serve warrants and subpognas which are
tssued by officers of the courts. As "process servers”, the” sheriff's department becomes involved in'
civil court as well as criminal court. A-fourth responslbullty of the sheriff's department is to preserve
order and security in the ‘court. This might involve escorting individuals in custody in and out of the
court room. removmg rowdy spectato\ss or cheekmg to see that weapons are. not catried into the court:
room ' . .

: " THE Q’Quhr SYSIEM

[N
What is tho purpou of a court? .
The criminal court .system in. the - United Sta‘tes has two basic functlons (1) Tﬁe system oversees
the process whereby the innocence or guilt of the defendant is determined, and" (2)the courts pass

_ sentence on those who have been found guulty The first function is quite complex. Our United States

<

Constitution grants to every individual certain “inalienable rights’’ among these are the right.to a fair
and impartial trial. the right to a trial by jury, and the right to have an attorney to help in the 4ndivid-
ual's defense. The Constitution also protects individuals from unreasonable searches ‘and seizures, and .
it requirgs that law enforcement officials advise suspects of their right to remain silent. Thusethe
courts must oversee not ohly the trial process itself but also much that ‘can happen before the trial £
occurs. In addition to the Constitution, each state has a constltutlon which may prgvnde addltlogal

’ protec?non from potential miscond uct by law enforcement or other public officials.

'l'ho magletrlto s court wlthln the state eyetom The first Ievel of the cqgg system is a court for
minor offenses. In West Virginia, this court is known as a magistrate’s court. The magistrate’s court
hears civil claims, traffic violations, and musdemeanor offenses. If a defendant is not satisfied with ,
the decision of the magistrate’s court {the magistrate’s court seldom uses a jury). he may appeal the
demsnontoahlgherlevelcourt

The clrcult court. Appeals from ‘the maglstrates court go to the circuit court West Virginia is
broken up into.thirty-three ;udnma& circuits, with one or moré j&dges for each circuit. The eircuit court
hears appeals from the maglstrates court and i§ also a court of ongmal jurisdiction for felony offenses

S 19 | | L |
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" that their federal constitutional- rrghts have beén violated. Theg@ is a trial by jury for the federal offenses N
butno;uryforappeals v ‘ _ , } _ e

@

. in a written and oral manner. A full written transcript of the circuit. court trial is 'submitted. (4) The

. les§ he can show that one or mare of his federal constitutional rrghts were violated. If this . happens,

"they will accept .the -appeal for review. If the Supreme Court upholds a defendawt's ¢

.Miranda had been-arrested in Arizona on a charge of rape. Since Miranda was poor, he did not have

. Miranda, the Supreme Court overturned his. conviction and ordered that he be given a new trial.- They

_of thrs case.-law ehforcement offrcers prror to the interrogation of any suspect‘ mast rnform him_ that

. ) . f LN

T T . ¥ .o
That means all felony offenses are heard frrst in the CII’CUIt court In the circuit. court thd defendant "_“
has the rrghttoatrral byjury He mayappealanycrrmrnalconvrctronfromthls court, . -

\- N '

Tho Supromo Court of Appeals. An appeal from the circuit court would be made before the Sux
preme Court of Appeals. The magistrate’s courts and the crrcurttcourts are"c'onve,ned in the county in .
which the crime takes place. The Supreme Court of Appeals meets only in: Charleston, twice a year.
The Supreme Court of Appeals is-made up of five Justices. The Justices are ‘elected by the ;TeTnple and °
serve for twelve years. They' may be re-elgctéed. The Supreme Court of Appe”afs differs from the circuit
court in several ways. (1) The dgcrsrons of the appeals court are rendered by the Justices rather than a
_jury (2) The matter of innecence or guilt is secondary. The purpose of the appdals—ctourt is to deter-
mine if the defendant’s right were in any way violated. (3) Evidence presented to the appeals court
comes only in twoAorms--a-written statement of the errors allegedly made in-the trial court, and an oral
argument made by the attorney. The state also has the opportunity. to present its side of the case

trial in the_circuit court may take weeks or even months In contrast, thg presentatrons before the -
appealscourtseldomtakeasIong asasingleday. _ .
| Poulblo outcomes of appeals. Should the Supreme Court of Appeals in West Virginia agree with '
the arguments*of the defense. they may order a new trial or they may allow the defendant to go-free.
Shﬂuld they agree with the state and affirm his conviction, the defendant has no: other recourse, un- .

.

then he can appeal his convrctron to the federal courts.

I

l'l‘ho district courts in tho federal oyotom '(The lowest level federal court in West Virginia is the
United States District Court) The district court is a trraI court for all federal violations, both felonies
and misdemeanors. It is also an appeals court for rndrvrduals convicted in the state courts, who feel

ShouId the Federal District Court uphold Felix's conviction, he may still appeal to the United
States Codrt of Appeals. The United States is made up of eleven judicial circuits. Appeals from the
State of West Virginta. would be within the Fourth Judicial Circuit. This .court holds sessions in Rich-
mond, Virginia. The Fourth Judicial Circuit includes West Virginia, Virginia, North and South Carolina,
and Maryland. The federal. appeals courts operate in a fashion very similar to the Supreme Court of -
Appeals of West Virginia. The basic difference is that while the Supreme Court of Appeals is the .
highest court in the state of ‘West Vurgrnra there is only one court in the Unifed .States that rs hrgher' :
than the United State Court of Appeals--that is the United States Supreme Court <

" The United States Supreme Court is the last stage.in aII Iégal disputgs. both criminal and civil. This
Court has nine members. The Justices are appointed by*the President of the United States for life and
approved by the Senate. Except.in a few situations, all appeals coming to thé Supreme Court must come
from one of the eleven courts of appeal It is at the discretion of the Supreme Cpyrt v:g:ther or not .

viction.' ‘the
decrston isfinal because there i$'no higher courtto which he can appeal. )
»  The erandl Case. To il strate the manner in which the app!al ‘system works let us examrne the
case known as Miranda v. Arizona decided by the United State Supreme Court in 1966. Ernesto’

enough money to obtain an attorney before his interrogation. He did not know that he had the right
1o see an attorney before questronung Since he was poor,-the state would have provided .an attorney
witHout charge The basic evidence wh|ch led to his convrctron was a confession which was obtalned
fromhimina specralrnterrogatron room. ] - '(

. After erandas convrctron (he\appealed his case through thef’Anzona courts arﬁurng that the coh-
stitutional rights given to him in the Arizona Gonstitution had been violated--that He had‘been forced

into making a confession. The Supreme Court for the State of ‘Arizona upheld his' conviction. Miranda -
then appealed hi$ case into-the federal district court in Arizona arguing that his federal constitutional’

rights had also been viotated. Miranda argued that he was not informed of his rights. The -federal.
district court and the United State Court of Appeals both-ruled against him. Finally, the United Statés -
Supreme Court a eed to hear his appeal. In spite of the fact that every. other court had ruled against \/

agreed with his agrument that every individual has a right to be told what his nghts are. As a result

20
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(1) he has the rrght to remafn s-lent $2} that anythtng he says may be used agarnst him in a"court of Iaw
{3) that'he has the right'tp':an attorney prror to any interrogation, -and. that (4) rf he cannot afford an
attorney one will be prov;dedfor him. . :

’0‘
,.x- . ~

This case had done a great deal to change the procedures that law enforcement, officers use when

- investigating criminal ‘offénses. . Wrfortunately for Miranda, the~Court's decision did him I|ttIe@ood

'-" T. R al

. states are. re-establishing capita

' 'Lwhlt iro the Vorious Waysof Doallng with Convicted Criminals?

4n hrs re-trlalhe was convrcted again and is servrng asentence in Arizona prrson © e

In Mrrandas appeafs the courts were never concerned with the issue pf guilt. Therr sole- cor[cern .

was whether or not any of- those unalienable. rights provrded to each oltrzen by the Constitution had
beenvrolated ' o : Lo ,
Whv lo 'l'hlro i need to Sontonco Individuals Diﬂorontly? ' ' L
The second function of the cOurt. sentencrng occur§ only after the matter of gurlt has been settled
by the trial. Sentences ‘may be of three types: definite, indéfinite, ‘and indeterminate. A definite sen-
tence is one in which statutory {aw determines exactly what the sentence will be. For example. many
‘punishment. - Thus .when an individual |s convicted of first degree
murder then. the penalty will be: death--neither the judge nor the jury .can ‘change the sentence since

- the statute’is “definite”. An indefinite sentence is one in which the statute provides -a, minimum and’

a.maximum_length of sentence but gives .the judge the freedom _to ohoose a se‘ntence anywhere
between those limits. If the statute provides that the penalty for burglary is "one-to-ten”, the judge
-can give a‘Sentence as light as one year or @s severe as ten years. This gives the judge the power to
take into account other circumstances rélated to the offense or the offender. An.indetérminate’ sentence-
piovides the judge with very little freedom in sentencing.because the indeterminate sentence is really’
.a sentence of somewhere between one day and life. The scope of the senjence is left up to. someone
'else (the prrson .or'the parole commission). In' West Vrrgrnla most sentences. are indefinite. The ques-

tion that arises from these, differing types of sentence |s Who is: the most". quallfred .to sentence--- .

thelegrslature the]udge orcorrectronaloffrcrals‘l o . - o

f - . : . AP
'z o . K . o -
. Ay . . . e
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the judge has the power to set the sentence, he has several options. He may give the mdlvrd—

(ual a he may place him on probation, or the judge might sentence the individual to prison. When

erther of the last-two options |s used. the fmal segment of the criminal justice system takes over.

C

Probatlon Probation is a system where the offender is aIIowed to remain in the free world rather
than going to prigen. He will be placed under the direct supervision of a probatlon ‘officer.»The proba-
tioner will be required to follow a set. of speclal rules as a condition of his probatron These conditions
include restrictions such as: ‘

- . .
PR - . - - -

‘ Probatroners are notaIIowed to:

B

_ 1, assocratewrthknowncrrmrnals . < . )
N 2 visit placeswherealcoho_luic_bevera?;/ee are sald ’ ot
-3 Ieavethestatewithoutoermission | /‘
4. marryyvithout permission . L .
5.'_.vbuyacarWIthout.oerrnrssron' . S | .

.. . %  _oo032z2 -
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If a*probationer violatds any of these conditions he may be returned to the cpurt for re-sentencing
--meaning that he can be sent to prison if, he violates his probgtion. For offenders who can be trusted,
probation is much more desirable than incarceration because’it allows the offender to remain with the
family and be a part of the communify. - « - : ] A
- Shouid all Offenders be on Probation? ‘ o - R

Although probation may be a desirable chaice for many offenders. it should be recognized that it
is Nt an appropriate alternative to all offenders. Some offendels (Hardened -criminals and professional
criminals, for example) need to be incarcerated for the protection of society--and sometimes. for their
own protection. This is to say that not all 6ffenders can or will be rehabilitated.”For those, the prison
must be seen purely as a place of confinemeht.-withoutany consideration for rehabilitation. S

¢ R

The role of prisons. Prisons are a n'egati\'ze experience--no ane likes to have his freedom ‘and liberty |
taken away from him. However. prisons are now establishing pfograms aimed at training. educating..
and rehabilitating the offender so that he may_be able to make a successful adjustment upon release;
The programs range from glementary, high s€éhool. and college educational programs, study release,
work release, vocational trdining. and a wide range of athletic ‘programs, Prison philosophy now-
stresses incarceration for rehabilitation rather than the older philosophy of . incarceration for punish-
ment. Unfortunately, however, prisons have not been very succassful in their attempts to rehabilitate.
Experts generally concede that somewhere between 40% and 60%.of all offenders that are in. prison
. wiHlreturnto prison a second time. : _ . S :

A problem of prisons. A part of the problem®of indarceration is “prisonization’’. Prisonization re-
fers to the process of learning  the inmate social code (which is contrary to the code of the prison -
- administration). One part of the social code, for example, says that “you should never ‘rat’ on a fellow
con”, The more firmly entrenched an individual becomes to the inmate, social code, the more difficult
it is for him to adjust to the: outside world. And, the longer, an individual remains in prison the greater
‘his acceptance to the inmate code. . . ' L N . .
. Attempts to “humanize” the prison and to reduce’ prisonization have recently centered around pri-
son architecture. Changes in prison design have emphasized two things. The first is a change from
large institutions to small ones. Prisons which have been built for a capacity of over-two thousand
inmates are becoming obsolete. More comr'nor'r are institutions which_hold a graximum of about five
hundred inmates, and”even smaller. Related to the concept of size is the se€ond change'in prison
design;- security. We'are beginning to realize that the massive granite structures built around the turn
of the century are not needed. Most inmates can be maihtained with less security than they are cur-°
rently *housed. At the' same time that we are becoming less security conscious, we are becoming
more soncerned about visual appearance of our institutions. ‘Maximum security prisong are -now being
built-withoyt any fences, granite walls, or without gun towns. Security can be achieved by using an
.underground sensing system which will detec‘:lg when anyone walks over the ground.. Consequently, -
a’ maximum secwurity institution can be built ) hich will have the appearance of a-college campus.
. . . . - . ,n‘[ .

). ot

- ] ) Parole. The best technique. however, for minimizing
prisonization is parole. Parole is similar to probations,

. - C ’ : " except that it occurs after the inmate has served a
Newspaper article on "Sirhan : “certain portion of his sentence. This portion varies
Parole Data, Tentative Feb. 23, N from state to state but is generally somewhere. be-

}1986" removed to conform with _tween ‘one-third .and oneé-half of ‘the, length of the

‘ As with the procedure of probation. the parolee -is
\ ) ‘ - e ‘ . placed under the supervision of a parole. officer and -
' . : - may have the same types of restrictions placed upon
§ - him as does the probationer. The possibility of parole
minimizes prisonization because the -inmate realizes
. . * -that if the prison administration does not-recommend,
K r-him for parole. he is not likely to get it. Thus. in
.- * . order to get their recommendation, he must conform
L " “totheir set of expectations. - - , :

copyright laws. I sentence. . .
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. The pardlee*may have a more difficult: time adjusting ‘than does the probationer because the

parolee has been away frome the “free world” during his incarceration. This is especially a problem for

- those who have been incarcerated for more than ten years, because not only have they changed in ten

years. the free world has also changed greatly. His.home town may have changed. he no longer knows

many of the people in his neighborhood, and the job skills that he may have had are ‘no loriger useful.
) c , :

Some limitations-of rehabilitation. Rehabilitation in prison has been compared to trying to teach’
a person to fly a jet plane while in a submarine--it is not ‘an appropriate procedure. It is difficult to
teach an individual to live in the free world while holding him captive in an artificial world. Parole is
anatte,mgt'témimmizethis problem butitcannpt be expected to be totally effective. - . oo

Pertraps the most basic limitation to the efforts to rehabifitate offenders. whether in prison or on
probation or parole, is that rehabilitation efforts will for the most part fail, unless the individual desires .
‘to be rehabi)itated. Many offenders do.not feel that they need rehabilitation. They argue that they are
the victims of an unjust society. that it is the society that needs to be reformed. There is also the
probiem of determining what rehabilitative tool to use. For example, what rehabilitative tool is there
for a bank president who has been convicted and sentenced to-prison for embezzlement, or for the
/individual who was sentenced for killing Ris wife in a fit of blind rage. or finally, for the man sentenced

- to prison for gambling when he knows that his only problem was that he was gambling in,a state
which prohibits it rather than in a state that)allows gambling? There is also a great deal of difficulty
in convincing people ‘of the. rationale for penalties. For example, why place serious penalties on maiji-
‘juana possession and use, while alcohol, which ’sé’onsideredasdangerous,isl’ega@i? T

”

' o, - ' ' _ . -

. | ‘ Cartoon titled "How Does Law.
. _ I ‘ ’ }xect Your-Life?" ‘shows a 1

: : ' : baby signing. a birth‘ce'rtificate.v
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= HowHasJuvenile Justice Changed Since Its Beginnings? . . _
' Historically, the juvenile offender in the United States received ‘the same kind of 'justice as did the.
" adult offender. Juveniles were tried in the same courts of law and they were sent to the same prisons.
"During the latter ‘half of the 1800's criminal justice reformers began to réalize that it was an injustice
to treat the juvenile with the same harsh system. After the Civil War, several states began establishing
institutions_for juvenile delinquents in order that they would not become hardened by the experience

of being incarcerated with adult offenders. ~

‘.

" 4 . s
A significant trend occurred on July 1, 1899, when Cook County, illinois {Chicago), established
a separate court system for juveniles. The philosophy -of this system was_to be different. When the
system dealt with adults. the function of the court.was to ascertain guilt,. For juveniies, guilt was to
become unimportant. The purpose of the new change was_ to help the juvenjle. In the past seventy-five
years the juvenile court system has grown-to the point where- it can be found in almest every county
inevery state inthe cobuntry. . . ' : : o
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- What Can Happen to a Juvenile Offender? . - :

r" - __..When a juvenile q?,fender is picked yp by the. police the officer has several alternatives. If. the
. offense is not serious, he may release the juvenile with anly, a warning. If it is more serious, he may
take the juvenile home and talk with His_parents. For the most serious -offenses, he*has the option: to
turn the juvenile over to the juvenile authorities. This might mean that the juvenile will be forced, to
stay in‘a juvenile dentention facility or even a county jail for a few days until the juvenilecourt can pro-
vide a hearing for him. Even though serious—juvenile offenders go to the juvenile court, if the offense

. is serious enqugh (for example. mutder) his case may be traksferred from the juve}ile court to-the

adultcriminal court system, i o~ '
- A problem of juvenile ]ustlc'o."Thg juvenile court was a good jdea~t owever, over a long period "of
- -time it became a disgrace, because instead of trying to help the-flvenile. it was more frequently doing
him great harm. Juveniles were often getting sentences whic were longer than they would have re-

L ceived had they been adult. In addition, many of the constitutional rights that were guaranteed to
- Americans were ‘not being given to the juvenile. For example, he was not allowed to cross-examipe

of all, he could-be labeled a delinquentwithout ever having his quilt proven.

The Gault case. In 1964, a 157year old boy, Gerald Gault, was taken into custody for alleged de-
linquency. At the juvenile court hearing. but not before, Gault's parents found out that the offense
for which he was arrested was for making obscene telephone calls. At the hearing, the “victim” did not.
appear to testify. Gerald told what happened and he admitted making the calls. He was later placed
ing juvenilé institution to remain until he reached the age of 21. This was essentially a six year sen-
tence. Had- Gerald been an adult, the maximurrzpenalty he could have received was 30 days in jail.

e ~ Gault appealed his case'td the United States Supreme Court. In thi§ case. known as In Re Gault,
I the attorney for Gault ‘argued that Gault had been deprived of the following constitutional rights:
(1) he was not notified of the charges against him, (2) he was not informed of his right to counsel,
- (3) he was ‘denied  his right to confront-and cross-examine witnesses against him, (4) he was not in-
.o formed of his privilege-again at self-incrimination; (5) on appeal, he was not given a copy6f the trans-

) cr'rptofhisjuveni,lecourthea'ring,and(’6)he‘wasden_iedtherighttéappeal.. -
. ..,..’,.l; V- . N - . . i . , )
.. - The decision. Justice Abe Fortas, writing for the court, said- that "Under our Constitution, the
- “condition of being a boy does not justify a kangaroo court”. The court thus agreed with Gault on the
- first four of his complaints. Juveniles still have neither the right to appeal nor the right to a trial by
--jury. The Supreme Court in a subsequent decision wrote that if we give to the juvenile all of the rights
_ oftheadult. then there is nolonger any reason to have a juvenile court.” - : C ‘

. 'S 4 T o . .

Because of the Gault decision.and several others, the juvenile court .is much closer to realizing
its real purposes: (a) to determine the matter ofe@uilty and (b) if the child is. guilty, to -determine’how
J(‘he'may bestbe helped. : ‘ T R . :
A

.
B ° A

‘<)_ ,

options that the’juvénile court can recommend. They can return the juvenile to his home on probati n,

k Wwwhere he will be under the supervision of notconly- his parents but also a juvenile probation officer.
Thére are.foster homes for those-situations in which the real home is not capable of ‘handling the

' .juvenile (or is unwilling. ta). The least desirable altgrnative is to send the juvenile to a training
# school. Training schools have long”had the reputation as being “training schools for crime” where one
can learn criminal techniques from older juveniles. It is also undesirable in that juvenpiles. especially

( .

‘ tion.Unfortunafely,nota!lhomes can provide those commodities. ‘ _
Juvenile Ihstltqtiohs. The average length_of time thata juvenile will spend in a juvenile*instifution
is about nine months. During that time he will iikely continue his formal education (unless he is already
a high- school graduate). Chances are that he will also begin to learn some kind of job. It might be
/ anyt‘hingfrqm farming to barbering. from auto mechahics to printing. . *

The twd most important factors that will inftuence Hfs-'lengtﬁ J_of stay will be the offense that he

had committed and the degree to which he is able to adjust to the institution itself. Most juveniles, in-

stead of serving their entire length of time in the institation. will be allowed to go home early and be

- ~supervised in an “aftercare” program. «Aftercare for the juvenile is the same thing as “parole” for the
- adult. Aftercare is an attempt to help the juvenile adjust in the community environment. Adjustment in

the institution does not necessarily mearr that he will adjust upon his return to the -community.

24

~ witnesses against him, he was often forced to make incriminating statements against himself, and worst -

" : — ., S '
‘{Options for juvenile offenders. For thase juveniles adiu'd%fated delinquent, there is a variéty of :

juvenile females, need. a home style &nvironment where they can receive love, affection, and atten-
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_HowDo the ParteWork Together? . . : - e o L e
According to the chart illustrating the criminal justice system as a whole. one ould think.that

" the various parts of the criminal justice system are interfelated. Unfortunately, this is not neces-

sarily true. Each of the three basic segments of this system, the police, the:courts -and .copréctions are
somewhat independent of the other parts and are‘frequently unaware of the philosophiesand the. oper-
ation of the other.parts of the system. Police officers are often critical ‘of the court system, especially .
the United States. Supreme Court, because they feel thatsthe courts dre “tying their hands” and. letting
criminals go free. At the samé time the courts are oftennot totally. aware of thé negative ‘imp.ict of their |
actions, despite their good intentions. On, the other end of the system, numerous studiés have re-

-~ vealed that trial - judges who sentence criminals to prison for “rehabilitation” have never themselves

seen the inside of a prison really to know 'to what they are. sentencing these people. Finally., correctional
people. both in institutional work and in" probation_and parole are often unaware of the seqmenqe of

evefts thatresulted in many offenders coming undet their control: RN i . . ,
- 7 N . . : '\ - . - ‘ r ) . . -

. »

. Problems in the system. What finally surfaces is the fact that traditionally these three segments of

the criminal justice system are in conflict bécause of basic philosophical differences. The law-enforce-, .-

ment officer sees his primary tole as that of investigating criminal acts and-farre'stirjg’vio‘lat;ors in
order to protect the rights qf sqciety. Qfficers of the court. on the dther hand, see their basic job as

‘being the determination of innocence or guilt while at the. same time protecting the rights ofqthe ac-

cysed. Correctional officials are|caught bétween the two in their du@ rule- of ‘protecting society _a_nd
trying to help the individual. Criminals are sent to prison both to protect society and to help the individ-

- .ual through “rehabilitation”. U \fo.rtunatelv,, by - placing "an individual ,in prisoh._rehabi,litation may . .

--be made impossible. However, not to plade some individuals in ‘prisop~may endanger society. Thus .

o @

" the criminal justice.system as a whole and how it operates. And all of the police and private investigator’

the problem, there is afundamental conflict within the correctional segmentitself. _ .
n S : . : -t 'y h : .

Ll | ) A

E .
Conflict within juvenile lu:t‘lc'j This-internal conflict is also very predominate within the juvenile
justice system. It is the underlying beli:f in the juvenilé justice system that punishment shquld be used .
only as 7 last resort. Juvenile delinquency is seen largely as bging the result of immaturity. The_ juvenile

should not be punished but rather he would be given assistange, andAsupervision to assist in his matur-
ation. The rieed to protect the juvenile is seen ‘as beiag rhore imPortamt than the need to protect society: -
However, we cannot ¥tally ignore the need to"protact society from juveniles. A victim of duto theft or -

A
-

All of the above conflicts are further compounded by the fact that the general oublic is unaware 6f “’

type television programis serve only to ‘misinform the public. And finally, tpe' public is~gep;étally apath’e;

/- ticabout the whole system (or atleast until they become a victim of crime}. . -

° . .

" Should the general public and persons warking in all parts of the criminal justice system become

'more aware of the philosophies and roles, the conflict that curreh;[y exigis:chlqb'e fesse ed._ It is
" imperative to: preserve the rights of the individual (even if he is a ¢riminal); but'it is- also important to
- preserve the rights of socjety. Fhe basic question thus is: How can we protgct both the:rights of society

and the rights of the individugi? This ¢ritical issue will be discu‘ssed‘:in det,a‘iljgh‘ a later’ chapter (along .

1 - 2

with other critical issues facing the criminal justice system). . R
Q e Nord ’ o

£
3

-

13

~

for corrections, there is a‘fundargental'cohﬂict between other criminal justice segment;.\{b addto

~

r

 burglatly is no less of a victim simply becausge the offender was'a juvenile. - R , RIS
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. o | ‘f' ~ VIEWPOINT ON JUSTICE

. : lc thocmmnll Jusﬂco System ovorlv concornod wnth procodure?

When ‘we -fook at our system of criminal justice we must determine how this system represents '

luotico Whats.it-about-the way we. .deal with crime and criminal offenders that we may call it a system
of criminal justice? It is important, it seems. to determine when we have achieved justice in our hand-

.>= " ling of crime’and individuals. We must consider the questlon whether it is always posslble to realize -

justice in matters of crime and handlrng those accused of cr|me

Is it correct to say that the goaI of our system of criminal justice is to encourage obedrenr;peq to qur
criminal ‘laws by penalrzmg those responsible for violation of these laws? Perhaps justrcerimay be
~ found in the manner in which we strive to deal with crime. In our system of criminal justiCe we pIace
emphasis on determining who is responsible for a particular crime by gathering and weighing facts in -
accordance with specific procedures. Sometimes it even appears that it is more |mportant for us to
determine that proper procedure has been followed than it is .to 'see that a person is punished for
- that crime. When we look for. justlce we must examme the procedure by which we brlng those acgcus
of crime to a resolutian of guilt orinnocence.

’

How does such-an emphasis on procedures heIp us to’ achleve justrce7 ‘Some people contend at

.Obedience to procedure does not help us to achieve justice but;“on the contrary, onIy makes it easitf on .

criminals. If, however, we look to the purpose ‘of procedure in our system of criminal justice per, ps

we can see that it does assist us in our quest for justice. -The most important purpose™of procedu is .

the protection of our Constitutional . rights.” Keep in mind that until someone is convicted for .a crime
he or she is presumed-innocent. Therefore, all persons suspected of a crime are presumed innocent and
entitled to the protection of the Constitution.»The Constitution does not give blanket.authority, to the -
government.to do as it pleases where individual rlghts are at .stake The government has a duty 1o insure
that certaun |nd|vndual rrghts are notimpaired. -

A hrlof review. Le;us brrefly review for a moment what is fnvolved in solving ‘a crime and prose-
cutrng the accused. Perhaps, then we can gain some appreciation for the emphasis placed on proce-
dure in our system It might also be helpful to be aware of the hallmark of our system of justice’ which
-is. of course, that everyone is innocent until proven guilty. When a ctime has been committed the
authonty and duty to investigate the crimeé lies with the police. The police must gather facts about the
crime and eventually name a suspect or suspects. In the execution of their.duty, the police might need
~to question people and search homés. Eventually the police might make an arrest. Before a pergon may
- be punished .he or she must- be ‘charged with a crime and brought to trial. During a trial it is the duty
of the prosecution to present evidence against the accused to the jury. Only ‘after a jury has found a
person guilty may that person. be punished. for a crime. This is a very real example of the power of the
state being directed against the individual. C/an you see a possibility for abuse of power here? Can? .
you)thmk of any reason why we place so much emphasis on procedure in our system of criminal’ jus-
“tice?

LY
Lets consider some provtsrons of the C-onstrtutlon of the United States that are goncerned with
“the nghts of aperson accused of acrime. .
s - a
A procodont on procedurp. The followmg case was decrded by the Supreme ‘Court of the Unuted
: States. Itconcernedthe rights of an accused tolegalcounselandto remain silent. E x.

Escobodo v. lllinolc, 378 U.S. 478 (1964) The police arrested Danny Escobedo and took hum to :
police headquarters for questioning. He had no previous record. He was told. that another Suspeét the
pblice were holding ‘had named him as the one who shot his sister’s husband. Escobedo asked to see his
lawyer but was not allowed to do so. Meanwhile Escobedo’s Iawyer had been trying 1o see him but was
not permitted. Eventually Escobedo accused the dther suspect ot the murder. This was the first time
Escobedo had admitted knowledge of the .crime which in Minois was legally damaging. A confession
was taken from Escobedo by an Assustant State Attorney who d|d not advise him of his constitutional
rlghts T ¥ - b fe;”,r}f“r ét_

The Supreme Court overturn"ed Escobeq" s conviction on the baS|s that he had beeh deprived of
~his constitutional rights. Mr. Justice Goldberg wrote: Our Gonstitution,. unlike some others. strikes
the balance in favor of the right of the accused to be advised by his lawyer of. his privilege against

R - 27 - o
[_ T :w,.,%mpooae B
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self-rncrrmmatron .

rndependent evidence. .

The - conviction .in the Mrranda

- .violated.

. The mere fact that he
had ° ‘full knowledge” of hi

Thrs court also has recognlzed that ‘history
often "been extOrted to save law enforcement offlcrals the troubl

Mr. ChrefJustlceWarren wrote

-

‘case was overturned because

'.4)
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IS

requrred to re\rnqmsh constrtutronal rrghts )

amply shows that confess‘rons have
» and*\effort of obtalnrng valrd and

.‘u"'qt“" '
. ’1‘1 ’t ’

T et

is. constrtutronal- rrghts had been

’ \

sngned a statement whrch contalned aAvped ~-in clause statrng that he
“legal rights” does not approaoh t e knowrng and rntelhgent waiver

-

The Chref Ju trce noted that only in, AmeriCa was rt an expresSed

free of self-incrimi

atqon and to have counsel
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tlons
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‘He must be warned

thing he says can used

He establrshed the followrng measures to assure that one is’ not dép

> -

prror to his questlomng that he. has the

against him in a court of law, that he:

constitutional .amendment to be

s

prived of h@s constitutional.pro't_ec_-.h.,._:’,‘.f'

» . .

right to remain silent; that diy-

as a right to, the presence of an
attorney, and that if he cannot afford an- attorney one w{ﬂ be app inted for. hrm prior to any. ques- .
. tioning if he so desrres Opportunlty to exercise these ﬁsgﬁts mu$t be afforded to hlm throughout
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- orissues inyour everyday life. How do you cope with these dilem\mas? '
. . »

o - D . : ke

CHAPTER 3’

- CRITICAL ISSUESWHICH FACETHE (.
~ CRIMINAL JUSTICE SYSTEM TR

. . VT
- . - .
-

R T , lntrdd‘ug‘:&tion"f' o 2

. . vt : . . ‘ ) ) . . ‘. 4
Some issues which.face the American people include pollution, corruption in government, and the

fising crime rate. What deterifiines a “critical” issue? You, 'your friends and your family face problems

o

- “lIssues and problems confr-ont.,theeagehcieswhich comprise ‘the criminal justice system. The man-.
ner inwwhich these problems-are. solvéd has an effect on the other parts of the system. it is useful

- to think of the criminal justice system as a gigantic tube-of toothpaste. If pressure occurs:at one end

of the tube, the other end is strained as a result. Severe pressure could be disastrous. Therefore, as we
take a-look at some critical issues involving the police, Yor example, we myst keep in" mind how these

issues affect the total s _
more arrests, in an attempt to battle crime, we will need more- judges, more prisons and more parole.
. X . - - . © . . 'S . : .. B .

This chapter. concludes with a short essay on the cbncept of “conflict”. As you ponder the critical

issues- described in this ‘chapter, try to imagine ways.you could reduce the degree of “conflict” from
wutrhm,a,nd from withput of the various criminal justice agencies. o . ,
3 . . . |
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ystern. For example, if. we decide that the police must work harder and make o
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. POLICE DISCRETION o
v - » .:?r_ o t o Y

K

X h . ‘ . ' 14 -
. . . ...\ Y ) . . . v -@'
is ePollcemen s Dlecmlon leoe.ludgo sJudicial Role? . ' v
When we say that a person has the authority to practice dilcution, We mean that the person \has
the freedom to make a decision. For example, a student who is graduatmg from high school has a
number of a{ternatwes from-which to choose for the .future. He or she.may go to college, enter the, - -~
- military. or take ajob. Within the- Umrts of these chorces. the person has the drscretlon to choose the - . ~-
avenue mostsurtable ) . N ey _ .

In pelrce work an offrcer is contrnually presented with srtuattons m whrch heis requured 10 make a
discretionary decision. Fer example, if a policeman obsérves a motorist driving safely. but slrghtlvt
above the speed limit, his first decision is: “Should | stop this cdr?” If he decides to stop:the motorist, .
a number of alternative courses of action:are open to him. Ha may. {$) write a, ticket for the speeding -
offense; {2) simply warn the driver of the speed limit; or (3) simply let the person go. What circum-
?tances determine the.action that the police officer takes? The- attitude of the motorist, whether or not

here were young ghildren playing in the area, or the numbeér of tragic accidents which have- recentlv
occurred.as a result of speeders may ‘determine his actions. In addition, the mduvrdual officer’s attrtude

~ tbward driving violations is also important. if the officer is a policeman who is involved in trying-to

-solve an mportant murder Sase, he may consrder this mmor traffuc vm{etron td be' rather ~ummportant :
: 108" SR

‘ The problem of full orcemant. When our legislators. pass a Iaw. we as citizens exp;ct that
~ the taw will be jenforced to/its full extsnt. We expect that every person who commits any. crime in the

. presence of'a police. officer will be grrested, prosecuted, and sarictioned. if. a law is not enforced,
.~ -disrespect for all laws might result. But is this. “full enforcement” ideal’ possible? ‘What would be‘the - - -
- - consequences for the criminal justice system:if every minory. offender were :arrested? Our criminal
courts are already busy places, and in many cities a person actused of a crime must wait weeks for his- "~ -

trial. Is an arrest necessary in every cdse? In our case of the minor trafftc offerider. is it possrble that .

asternwarmng bythe police officer will achievethedesiredresult? = « _ Cenet

. mtuumﬂeuﬁncmeqmmnoﬂolleeDhcretlon?" ! -

. - 'While police discration is good practice when it corracts minor offenders w;thout the need fer a
prison term, discretion also-has. nsgative consequences: The most crucial problem. created by police -
discretian is the feeling on the part of persons who are ‘arrested. Those individuals feel they have been
treated unfairly. For example, if a person is caught shoplifting in a- department store, the person should ;

< be arresked. If a policeman, however, chooses to warn one offender, and then decides t  arfest another,

. the second offender may fgpf that he also should be warned, When arrested, he. may;/ {#8l he has been-.

-, unjustly treated. Theretore. pohce drsoretron _may  sometimes - g})moga Jusrespect for the |aw.~~ :

P . . . : .- . s . ﬁ . . - '

> X . o - . ; - " >
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THE PRIMARY FUNCTlON OF A POLICE DEPARTMENT

. f‘,.

-

~ In most cities the polrce department is the only socral service agency that is open 24 hours each
d Y, .every day of the year. As a result, many problems whroh would be handled better by another agency
~ falliinto tHe hands of the polrce For example, in. manv areae. ambulan‘ce servrce is inadequate at certain .
o . » N
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times of the day. Therefore. if a persoh is seriously ill at three o'clock in the morning.. there is only
one nymber one may call and be assured of an answer, and that is the Jpolice department. Is the primary
"job of the police to enforce the law or to provide ambulance services?§lf a ‘husband and wife are
having a;violent argument; a social worker or counselor may be the best-suited person to assist them.

A police officer must be a curious mixture of counselor, nurse, and law enforcer.

4

Tolopho;to Linkto Police, Fire
 Department, and Ambulance.

3,

an w®m omm W
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Non-police activities. How 'much :of a “typical” police officer's time is. devoted to providing these
“non-police” services? It has been estimated that less than one-third of the policeman’s working day
ts spgnt in “law enforcement” dufies. The rest of the day is taken up by these other functions, which
may tange from picking up a stray dog to helpifi-a drunk find his way home. A great deal of time is
Spent patrolling stréets, and checking homes. and businesses to insure that doors are locked. These

- duties can be called “crime prevention” tasks. Finally, some time is spent in other official duties,
such as’ writing reports, participating in holiday parades. protecting public officials at speeches and
givingtraffic directions. o \ *

* The more time that we require a police officer to spend in “non-police” duties, the less time is
available for him to function in his assigned role of preventing crim apprehénding criminals. In
_ police training schools, the greatest ambunt of time is spent in teaching techniques of criminal investi-
gation. Criminal investigation procedures' are necessary, but it is obvious that we ‘cannot. train our
policemen for the many roles society expects of our police. - :
s L RN - .
A possible resolution. How. can this dilemma®be resqlved? It has been suggested by many
experts that there are two methods of solving this “role comfﬁ’ct”. The first alternadtive is quite simple.
Get the police out of the “social service business”. This methad involves narrowing the duties of police
officers to law enforcement tasks alone. It'is suggested. that the medical profes§ion should handle
drunks on the street. Social work agencies should handle family “disturbances, and\dog catchers, not
policemen, should catch dogs.\By using this method ‘our policemen will be free to §pend all of their
working time, investigating and pfeventing crime. Is the sblution this simple? Who will pay dog
catchers, doctors-and social workers to be available twenty-four hours a day? There are other problems .
with this sofution as well. Alcoholics cause crime and. are victim$ of crime. Sometimes a family
dispute ends in an assault, or even murder. As. a result, the police are”involved once again. Also. in
, Some areas, there are not enough doctors and nurses, 'social workers and counselors available. In these .
areas, the police department remains the only agency available. A second solution to the problem may
be to realize that policemen have a great variety of jobs to perform andsmust have a great deal of
training to perform thdse tasks. Does this mean that-every police officer must learn to be a doctor and
. a social worker? This would be impractical, but there is a solution. The solution is known as speciali-

.

zation. ¢ . -
. * - -

'lllu.trngom of specializagion attempts. Most large ‘poliée departments are aiready specialized .
in some areas. For example, Traffic Units are trained in traffic law enforcement and work mostly in
. B . \ . .
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this area.,Detective Units are trained in criminal investigation. Juvenile Units are trained specifically
in the needs and problems of youthful offenders. Can we specialize and train policemen in other areas
as well? Many police departments throughout the United. States are experimenting with this approach.
Some police departments now have Famlily Crisis Intervention Units, where the officers are specially
trained in techniques fgr/lr%‘dling family arguments. When the police receive a call of this nature. a

: mer?berofthis‘Specially ained team s sent tothe scene.
1 - - ' . . . . .
Many of the suggestions offered can be easily. accomplished in cities where large police depart-

awide variety of roles in the course of his working day.

»
. 'y

P S PLEA BARGAINING .

Plea bargaining, or"plga' negotiating, is a severe problem in the mifds of many. Plea l;argaming
takes many forms. A defendant may be allowed to plead guilty to a less serious crime than the one he
committed in retyrn for saving the state the cost of a trial. A defendant vitio is,charged with a number

. of different crimgg mayshave a few of the charges “dropped” in return for a plea of guilty to one offense.
A defendant may be offered a “deal® in which the prosecutor will ask the judge for a lenient sentence in
return foraguilty plea. ‘ Co ' 4 -

‘What is the Extent of Plea Bargaining? In_the United States. it has been estimated that as many
as 85-95% of all criminal -defendants plead, guilty, We cannot accurately estimate how many of these
guilty pleas have been “bargained”, but the number is considerable. Therefore, our system of criminal

courts, which in many areas is cldgged by an overwhelming number of cases, i§ only hearing about 5%

tutional rights to a full trial, the impact on our crirrfinal courts would be disastrous. Therefore, guilty
pleas help the criminal justice system save time and money. What are the motives behind plea bargain-
ing? We will examine these motives from two points of view: .(1) Why does the prosecutor want to plea
' . - bargain? and (2) Why does the defense attorney desire to plea bargain for his client? . , 4 4

o

Whatis the Prou'cﬁtér’u Role and What are Somb Reasons for Plea Bargaining? ) '

y o

First. as mentioned ‘earlier, a guilty plea means great savings in time and .money which-are required
to research, prepare and argue a case before the court. Secondly, if a defendant chooses to plead guilty
to one offense in return for the prosecutor's promise to’ drop other charges, the prosecutor and
police can “clear the books” of the other cases. Third. despite the face that the prosecuting. attorney
may have a convincing caseagainst the accused, there .is always a chance that a judge or jury will
decide not-to convict. In a case such as this, many prosecutors would rather receive a conviction (By
guilty plea) to a lesser offense than to take a risk of acquittal by going to court. In cases where the prose-
Cuthl"Spl'OOfiSWéak, he is qven more strongly inclined to “bargain”.«
- , LI ; ’ .

Finslly, the prosecuting :fttorney may reduce the charge in return for information concerning other

criminals and their ¢rime." .
: : . > ’

The defense attorney’s role. The most.common réason behand a defense attorney’s willingness
to plea bargain is that he hopes to obtain a lesser sentence for his client. Realizing that the likelihood
of gaining a "not guilty” verdict is slight, he attempts to persuade the prosecutor to reduce the charge
to a lesser offense in return for a guilty plea. For example, if the defendant .is charged with armed
robbery, he may agree to plead guilty to a charge of unarmed robbery, a crime which carries a lesser

enalty. Other reasorld are also present. If the charge against the accused is public intoxication, for
example, a conviction may result.in making it extremely difficult for the defendant to find a job. By

pleading guilty to disorderly conduct, the defendant may feel that his criminal record will not appear

.-

as severe, thus making employment easier to Qb}ai‘n.

Does Plea Bargaining Serve the Idea of Equality Before the Law? ’ S |
«-.%Does plea bargaining hadve a proper place in a system of justice? Thygis an issue that has been

A prosscuting attorney may be inclined to enter into a plea bargain‘for a number of reasons.

ments exist. In smaller. more rural areas, it sppears likely that the local policeman will continue ‘to play 4

of all possible criminal trials. If for some reason, every criminal defendant chose to exercise his consti-

argued by many criminal justice officials. On the one hand. our judicidl process operates on the as-

sumption that most defendants will plead guilty. Orf the other hand, we allow criminal defendants to

~plead to offenses that are less than the crimes that they have actually committed. Is this just? If the .

citizen who has been a victim of an armed robbery learns that the criminal has been allowed to plead
guilty to unarmed robbery, how will this affect the victim's respect for the criminal justice system?

. 00044
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‘Also, plea bargaining creates problems for correctional. workers. First, correctional ‘authorities must -
keep in mind that the offense for which the prisoner is incarcerated may not be the ciime the person
actually committed. As a result, their diagnosis of his problems and treatment ‘efforts may ‘be mis-
directed. Second. plea bargaining causes bitterness which makes the corrections task more difticult.
Imagine that two prisoners share.a cell who have committed the same crime. One person is serving a
sentence of 20 years for his actions. The other inmate, who suyccessfully plea bargained. has received
a 5 year sentence. Will the inmate with the 20 year sentence feel that he has’received justice?
+ -~ Whetere Some Controlson Plea Bargaining? , : - : N
Many proposals have been suggested in an attempt to control the problems creatéd by plea bar-
gaining: In 1973, the National Advisory Commission on Criminel Justice Standards and
Goels. recommended that plea negotiation be totally abolished by 1978. What would the jmpact of this
decision be for our. judiciary? In the meantime..other controls have been established by the courts.
These controls are designed to bring plea bargaining into the -open, rather than claiming that it does
not exist. For example. when defendant pleads guilty, in most cases the judge is required to ask the
defendant if his plga is voluntary, and if he is aware of the possible consequences of his decision. If
the accused says. for example: “I'm really not guilty, but | can't prove it. so | guess I'li plead guilty to
. getitoverwith....” the judge will notacceptthe plea of guilty. ~ oo

£y

<In'c;o,nclusion, plea bargaining is a problem which has many sides to it. In attem'pting‘ to resolve
theissue, we mustkeep inmind all of the possible effectsthat our decisions may produce. - . -

SENTENCE DISPARITY

»

-‘How can Disparity in Sentencing be Controlled? o o '

. The dictionary_ defines (disparity as “not equal”. In criminal justice, we say that sentences -are
disperate when two indiviguals, convicted of the same crime., committed unger the same circum-
stences, having the same becékground. receive radically different séentenc An "important issue

-must be ‘understood. however. Two sentences which are different, are not n8cessarily disparate.
Here is an example: You are a criminal court judge who is, faced with determining an appropriate

: sente:']‘ce for each of the following defendants, all of whom have been convicted of the crime of kid-
‘nepping. - - - 3 ‘ . N ' ‘ :

(1) " Defendant number one is a young woman whose baby recently died. She was convicted of
- ~taking another woman's  baby from a shopping cart left momentarily outside a supermarket. -
' She‘took the baby home and gave it excellent care until the police located and arrested her.

{2) Defendant.number two is-a man who took his own daughter from the child's mother, who had ‘
legal -custody of the girl after their divorce. He took her'to a foreign country but returned her
*. voluntarily when located. - ' '

(3) Defendant number three is a kidnapper for rgnsom. He took thHe young daughter of a wealthy
banker and held her for a million dollars fansom, repeatedly threatening to kill the girl if he
did not receiver the money. He was captured by the F.B.l. as he attempted to pick up the ran-
som, and the girl was returned to the parents. He has an extensive criminal record. mostly for

o serious offenses. . . R , :
As the sentencing judge. let us assume that you have a range of sentences from which to choose for
the crime of kidnapping. You may sentence these kidnappers from 1-50 years iri prison. Do you think
all three deféendants should receive identical sentence. say 30 years? Or, does the variety of circum
stances of these crimes and -the backgrounds of the offenders lead you to decide that one is mdfe
, serious, than another, and should. therefore receive- a differgnt sentence? f each offender receives.

., a different sentence, then.the three sentences are disperate. or “unequal”. But is this disparity good .
i _or’'bad? In this example, we can see that in striving for justice, punishments must be individualized.
) This type of disparity in sentencing is necessary, because the three offenders present different degrees .
* of threat to society. P o ‘ ; : A5 |
s . - B -~ R - o {

Attitude of the court. AF mentioned 'earlier, however, there is another type of disparity in sen-
* tencing which creates problems. Here is an example:; Let us,imagine:that in a certain county there are
-three criminal court judges. all of whom have different opinions-and attitudes concerning the crime of
-shoplifting. Judge "A” feels that shoplifting is a minor offense, and the best. méthod of handling of-
~ fenders is to give stern warning to the shop lifter. Judge "B” feels that the crime is a problem, so he

ERIC - -~ O S
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-~ issues a $500.00 fine in order to convince shoplifters of the seériousness of their offense. Judge “C* |

considers shoplifting ta be extremely serious. feeling that it leads to more extensive crimes.-As a re-
sult. he sentences shoplifters to 6 months in jail, and a $500.00 fine. The shoplifter in-our imaginary

county 1s in a risky situation. The sentence that he receives will not depend on 'his backgfound. or the

circumstances of his crime. but rather on which one of the county judges is selected to sentence him.. -

. Inthis case. we can saythat thejudges are giving disparate sentences. s

~ Consequences of disparity in sentencing. There are many consequences of sentencing dispar-
. ty. First, the offender who has the bad {uck of having Judge “C"” sentence him may feel that he has
. hot received justice from the courts. It is important that our criminal justice system_not only be fair,

but also look fair. The “appearance of unfairness” can cause bitterness which makes it extremely

difficult to rehabilitate the person wha feels that he has been the subject of injustice. Secondly. sen-
tencing disparity causes public criticism of the criminal justice system, - '
Suggested resolutions to the problem. Many suggestions have been offered. For example, the
Supreme Court has declared that a defendant has a constitutional right to an attorney at the time he_is
sentenced. Itds hoped that a lawyer will be able to.protect his client from any unfairness or discrimina-
tion at this critical hearing. Other suggestions have been recommended by the President’s Commis-
- slon on Law Enforcenient and the Administration of Justice. Here are some of their recommenda-
tions: - o Ll v ) . _
(1) Sentencinginstitutes - - . . : , -
This proposal involves gathering judges together'in a group meeting to. discuss their sentencing
policies. It is hoped that discussion and exc‘hsngb of ideas wil) cause the judges-to be more uniform in

LY

their sentencing practice. ™ o N
(2) SentencingCouncils ' o

This smljgge's'tion involves taking the sentencing decision out of the hands of a single judge .ahd
placing it with a-group of judges. In the shoplifting. example given before, perhaps the three judges can

come to a compromise ‘decision in every case: thus the county’'s sentencing policies will be more. uniform.

-, (3) Appeliate Review S - . ot

' This proposal calls for a right to have a sentence reviewed by. a higher, or appellate court. Thus,

-if-a defendant feels that he was unfairly sentenced: by a judge; he could ask another judge to review his
sentence_todeterm‘ineifitweretoosevere. ‘ ; ‘ '

(4) Manditory Sentences EELEE . - ‘ » A

If a crime has a mandatory sentence attached to it, the sentencing judge has no choice. He must

give every offender the same sentence as long as the crime is the same. After reading the example of

the three kidnappers discussed earlier, do you thi7 that mandatory sentences are a ‘good alternative?
. . A A L f

B »

, PUBPOSE OF PRISONS

R, Why arethese Prison facilities different?
Q o ~:"‘. ! T ' : . 35

== 00046

.

5
12




..

-

Whatis the Purpose of Prll::m? h : o ) : B ,
" As we previously discussed in Chapter 1, when Americans began constructing prisons in the 1800's, *
.they had clear-cut goals which the prisons were to fulfill. Successful prisons would do three things. First,
they would reform the c¢riminal. Rehabilitation would restore.the criminal to society as a law-abiding.
productive member. Second, confinement to prisons would -deter people from committing crimeés.
Prisons were never designed to. be enjoyable places where anyone would desire to go. Thetefore,
correctional institutions would persuade potential criminals to mend their ways or else they would Suffer
imprisonment. Finally, prisons would protect society by removing dangerous. persons from the com-
- munitywhile their rehabilitation was takingplace. ' : :

—

After nearly two centuries of building and operating‘prisonss' many citizens and criminal * justice
professionals are still asking two-basic questions;. (1) Do prisons work?, and (2) Are they successful
inachieving their goals? : : oo ' : A K

‘Many people today feel that' the best way to deter crime .is thré'ugh punishm~e_nt. Othe_rs contend

that punishment will not work, and’ that we should seek to “help” the criminal to reform. The debate
over punishment or rehabilitation creates a problem of “goal conflict”. The debate over whether prisons
should punish or rehabilitate is one of the most.important issues facing our criminal justice system.
. . ; o
.Can Prisons Rehabilitate Criminals? e o o P :
For many decades we have assumed that the answer is yes. We have designed and_built prisons on
the assumption that once we get the criminal inside, we have the knowledge and ability to “change”
- » him. To this end we commit millionsof tax dollars eyery year. Correctional departments across the na--
tion” hire psychiatrists, social workers and counselors by the thousahds as rehabilitation experts. Prisons.
have variou’s programs, ranging from vocational traiping to ‘group therapy. Halfway houses are estab-
lished in many communities to provide a bridge for the offender before he ot she is released from the -
prison into the community. Parole officers work to find jobs for released offenders. try to help them
with problems, and to protect society. ) . '
Despite these attempts which have been half .made. our results have been discotraging. Official
estimates indicate that'of all the offenders who pass through our corrections systern, over 50% will
return. Prisons are not rehabilitating over half of all”offenders. F.B.I. statistics show that 77% of all
“police officers killed in the line of duty in the last ten years were murdered by persons with prior arrest
records. - .o - ‘ . » . ‘

i -
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Whatare Some Problems in Current Rehabilitation Programs? ‘ )

Why. have prisons failed to- rehabilitate criminals and deteg. crime? Many experts throughout the
nation are seeking an answer to this problem. Some believe that prisons should forget ‘about rehabili-
tation programs and emphasize punishment. According to' psychologists, for punishment to be effective
in changing behaviorr it must be swift and certain. For example, if your dog misbehaves today. it would
be meaningless to slap him for his misbehavior next week. He would not remember what he had ‘done
wrong and would feel as through your punishment was for no reason. This, same principal explains a
“problem with our criminal justice system. Our system: is neither swift-nor certain. In many cases it takes
years to prosecute a criminal. Delays caused by investigation, cloges courts, and appeals can drag a.
case on almost endlessly. In addition to this, not every.crime committed results in imprisonment. In_this
respect we can view the ¢riminal justice system as a large funnel. As we go down the funnel. large
numbers of offenders are able to escape the “system”. Not all crimes which are committed are reported
to the police. Of those reported. not all crimes result in arrest. Some are never solved. and in other
cases, the police are unable to secure proof. Of those criminals who are arrested, many have their
"cases “thrown out” of the system along the line, for a variety of.reasons. For .example, the prosecuting
attorney may not be able to convince the jury of the offender’s guilt. Finally, not all offenders *found
guilty are sentenced to prison. Some are granted probation, others are merely fined. In the end. only
about 2% of all crimes result in prison terms. If imprisonment is neither swift or certain, can it be an
effective deterrent to ctime? I ' S

: “a
'What Canbe Done to Solve This Dilemma? ) '

A few people today say that we should tear prisons down if they are not working. Is this a realistic
alternative? As long as we have members of our society who harm or threaten other people. citizens
. have a right to demand that the criminal justice system protect them. Prisons fill this need, at teast, as
‘ long as the offender is behind bars. Therefore, it seems reasonable that we will always need some type
of prisons. How can we make our prigsons effective in rehabilitating criminals? There are many sug-
gestions in this area. For. example, the United State Bureau of Prisons has recently concluded that forced
rehabilitation does not work. From now on, they will offer reform programs to inmates who want them,
and no longer force prisoners to change. We are now. beginning to realize that some criminals do not
want to change, so rather 'than forcing them to, we will simply keep them in secure custody. Society will
still be protected, and no more money will be wasted on those prisoners who won't change.

Other recomimendations have also been made. It has been suggested tHat the prison of the future
should look 'completely different from those we have today. For example, -these new prisons will be
- much smaller than our current ones, and located close to. the cities where the inmates live. Families
. will then be able to visit, and the prison could make use of the community’s doctors, teachers, and
other professionals. In addition, many different methods of speeding up the criminal justice process
have been suggested. This will require a strong committment on the part of all citizens. We must con-
vince citizens that all crimes should be reported to the police. Atso. we must be, willing to hire more
prosecutors and judges to.reduce courtdelays. o . :

- R . ’

VIEWPOINT ON CONFLICT
’ N
What causes peopls to deamand iaws? , ' _

As we look at Sur system of criminal justice, we would be amiss if- we . did no;,durec; some
attention to the conflicts within our society and sorhe conflicts within our system of criminal justice.
The attempt here is to identify some of the areas where conflict arises’among persons in our society
and at what point this conflict becomes the concern of the authorities. General areas of conflicts whnph
concern our system of criminal justice might be: 1) conflicts involving property; 2‘) conflicts in-
yolving one’s person; . 3)conflicts involving an's conductin public, _

“ At what point do the actions of an individual or individuals become criminal? Some peqple m_ight
say that actions become criminal wher% the legislature makes them so. However, it seems that legisla- -
tures declare acts criminal when those’ acts become harmful or go against the public welfare. In_ o_ther
words criminal law may be viewed as a demand-response concept. Spme.,acts_which are criminal
today may not have been seen as harmful to the public welfare in earlier times and were, therefore,
legal. Perhaps circumstances-did not demand a law. Acts which are criminal today may at a later dat_e_
“be seen as no longer harmful and. therefore. be made legal. Why might this be so? Could it be because
we do things differently from generation to generation? : . -

JRIC SR
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An example of a needed change. What are your impressions’ of the following law drawn from
the West Virginia ¢riminal statutes in light of the above considerations? Section 61-6-16. “Wearing
hats‘in theaters and placesofamusement: penalty.” - . .

.

P

. No person attending any performance at any theater, hall, or opera house, or any su¢h building .
where theatrical -or. other performances are given, when an admission fee is ¢ arged, shall wear
upon his or her head any hat. bonnet, or covering for the head which may obstruct the view.of any
-person or persons during the performance in ‘such theater, hall, or opera house or other building .
where such performances is given: and if any gerson wear upon his or her head any hat._bonnet,
or other covering for the head - . . and refuse or fail to remove the same at the request of any per- .
son or persons whose view may be obstructed. he or she shall be guilty of a, misdemeanor, and, upon ..

" conviction,shallbe fined noMess»th‘«nﬂwdn‘or morethanten dolla(s. (1897)

Would it be accurate to say that when conditions requir'e changes a law will be passed to solve the
problem? This statement would seem to have some worth, for why would Iegisla}ors bother to pass a
law if it were not aimed at solving a problem? L L " ( )

Whenis aproblem great enough to demand a law for its remedy? ) § :
-, Is it measured by the number of people who complain about the problem;-or how foud people
complain;.or the dander-or unrest thé-problern presents to society; or the degree to which the problem
. affronts our sense of morality; or the amount of influence an interest group can muster: or is pure logic
the reason behind all laws; or isit the weight of tradition; or is it a combination of all these Teasons; or
iS;it some other reason? It is probably a combination of these and perhaps other reasons that cause most
laws to be passed. R : : o

Let's take a look at-some laws as they appear in the books just to give us an idea of-what-a law
“looks like. This might be helpful since we are attempting to identify the kinds of conflict with which*
our laws are concerned: As we do this, try to imagine the necessity for the Jaw and speculate on why.a °
particular law was passed. Questions a person might ask as he or shg considers a .law. might be -

whether the law reflects a problem and if so, what kind ‘of problem, hasfthe problem always existed,

and will it always exist:

All states have their criminal laws codified and the laws are bound in volGmes much like an ency-
clopedia. So if you wanted tp find out what the law of a state was on a certain topic, you would go to.
the yolume concerning criminal 1aw and probably find a table of contents much like the one below. . -

.

.ltistakenfromtheWes;VirgHwiaCode. . —=
‘Chapter61. - |~ ' -

‘Crimes and Thei?:{?u.nishm”ent.
Art. : '

-Crimes Against the Government
CrimesAgainstthe Person
Crimes Against Property
‘Shoplifting : —
Forgery and Crimes Against the Currency
CrimesAgainstPublicJustice =
Crimes Againstthe Peace
DangerousWeapons S :
CrimesAgainst ChaStity.'MoraIitysqu Decency
Equitable Remedies in Aid-of Chastity, Morality-
andDecency . . _
10. CrimesAgainstPublic Policy =
11. General Provisions Concerning Crimes , e _
rtem Examinations -—z What category would this fit under? : :
- ' - * PoliceTow = _ : .

>

AN HWWN =

U0 hy o i B

The following laws are taken from the same chapter of the West Virginia Code.

Section61-2-10. "Assau}tduring commission of or attempt to commit a felony: penalty.” ’
If any person in thé commission of or attempt to corhmit a felony, unlawfully shoot, stab, cut -
or wound another person, he shall be guilty of a felony, and upon conviction, shall, in the discretion
of the court, either be confined in the penitentiary not less than two nor more than ten years, or be
confined in jail not exceeding one year and be fined not exceeding one thousand dollars. s

- . ?.8 ‘. .
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- Section 61-3-13."Grand and petitlarcency distinguished; penalties.”
. ' Y . - - . . E . . . R v . ; :
If any-person commits simple larceny of goods or chattels, he shall, if they be of the value of
fifty dollars or more, be deemed guilty of grand tarceny-and upon conviction thereof, shall be con-
fined in.the penitentiary not less than one nor more than ten. years; and if they be.of less value, he
~ shall be deemed guilty of petit larceny and, upon conviction thereof, be confined in jail not exceed-.
. ingonevyear. ‘ . ; e : :

b
§i .

. .
o o

) - . 2 .
Section 61-6-1."Suppression of riots and unlawful a,sse'erlages,"“
. - . y . '

All members of the department of public safety, all- sheriffs within their. respective counties ‘and
all mayors within their respective jurisdictions may suppress riots, routs and unlawful assemblages.
It shall be the duty' of each of them to go among. or as near.as may be with safety, to persons riot-
ously, tumultuously, or unlawfully.assembled, and in the name of the law .command-them to dis-
perse; and if they shall not thereupon immediately and ‘peaceably disperse, such member of the de-
partment of public safety, sheriff or mayor giving the command, and,any other, present, shal| com-
mand the assistance of all persons present. and of all or any part _of«érher law enfarcement person-
nel available to him, as need be, in arresting and’securing those so assembled. If any persop present,
on,being required to- give his assistance, depart, or fail to obey, he shall be deemed a rioter.

. . N \ P K w . ., . v
Howmuch supportdo laws require? LT ; T
Do you think laws must have the support of the ‘majority to be effective? This is an interesting
* and perhaps difficult question because it raises further questions which get at the matter of the pur-
pose and origip of law. One is led to wonder whether laws come from the people in our society or are

Jaws imposed -on us? It would seem that in a representative system of gov'ernﬁn;ant such as ours that -
there' would be some if not a great deal of connection between the laws and the will of the people. fs
this the way you see 'laws in our society? Is this the way it would be? Or. do you think dur laws are
“made by learned.persons who know what is best for our society and mdke laws accordingly? Is this
the way it should be? What would happen if a law ‘did not have the support of most of the people?

. Let's consider a law which may help us answer some of these questions. On January 16, 1919,
the 18th Amendment to the Constitution of the United States became lavw® This law forbade the “manu-
facture, sale or transportation of intoxicating liquors ; . . for beverage purposes” in the Unitéd States.
On December 5, 1933, the 21st Amendment was ratified and become law. This law repealed the 18th
Amendment.-From this date on it was left to the various states to decide whether to forbid, the manu-

facture, sale or transportation of liquor, within their boundaries, What happened? Why-was national

prohibition repealed? Why was the 18th- Amendment ever passed? It seems that many factors in- .

fluenced enactment and ratification of the 18th Amendment. Moral, religious, 'social, and economic
considerations all effected passage of the amendment. The demand for prohibition was heightened by
World War | because of economic considerations. There was a fear that intemperance would cause a
loss of manpower and that food needed to supply the army would §o instead to the manufacture of
alcohol. However, there seems to have been some problems with the law. One problem was that en-
forcement was left with the national. government and that agency was not able to keep up 'with the
task. Another problem was that many citizens defied the law. Section 2 of the 18th Amendment states
“The Congress and thé several states shall have concurrent 'poweri(to enforce this article by appropriate
legislation.” Both the stafe and national governments, therefore, had power ‘to enforce the 18th
Amendment. But_many states chose not to hecause’ it was not opular. Sentiment against the 18th
Amendment grew until both national political parties in-1932 fayored repeal. '

.. e

~ Whatdeterminesagoodorabadlaw? ~  °  ~ - - ‘ o E
- 'Reflecting on these circumstances how would you answer the question whether a- law can be a good
" lawifitdges not havgpopular support? ' .

Most states have beep greatly influenced by the English common law. Therefore, you will fipd most - .

of the felonies of"English common law incorporated into ‘the.criminal statutes of most states. English
common law had its beginning in the customs and usages developed in England’ before and after the
~Norman invasions. Thé coyrts of England recognized, affirmed, and enforced these customs and usages
when disputes were. broyght before them for resolution. The felonies in English common law are murder,
. robbery,. manslaughter, rape, sogomy, Iarcgny, arson, mayhem and burglary. Why do you think Ameri-

- can states would incorporate English law ‘into their own laws? Do you think this teflects the circum-

_-stancestconce‘rhing‘the early-developmemofthi,s country? o

39 S ’ .
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. . CRITICAL ISSUES REGARDING LAWS, CIVIL -
. LIBERTIES, JUVENILE JUSTICE, MINORITIES AND WOMEN

.+t Introduction o

. .

" In your réading of Chaptér 3, you discoveréd 'th'at“"ffthér'e"were isSués ‘th,ich"SOrﬁetime_s' ‘caused the - .

~ criminal justice agencies to come in conflict with each’other, This Chapter. examiries issues which are_ . - |
. related to the public and to.those individuals which are processed through the system of lustice, "]

- As you read the sections which "ollow' try to imagine how you might react to these isﬁuéé’lif you. .
~were a legislator, a juveriile, a. person representing-a minority, and a woman faced with incarceration. .

o
R

" DECRIMINALIZATION

nt

- R

IR | '
e

- Should this law be retained?

N

ns far criminal behavior have been removed. A good example of .
gold. Until Jate in,1974, it was illegal 1o buy or sell ‘goid in the
jewelry and-monetary purposes. In 1974, Congress passed a law -
. Thus what was a criminal offense in 1 73..is no longer consider- .

- Decriminalization occurs. when the law is no longer needed to control ‘people’s actions,"or when . .
.. society decides that this activity is no longer harmful.. Unfortunately, many laws are not removed from

. the-statutes when they become obsolete. The law.remains but the police simply do not enforce it. For

- example, in, West Virginia "No criminal prosecution against a citizen of this\state who aided or partici- .’

pated,in the war between the .government of the: United States afnd™a part of the people thereof. on

eitherside, shall be maintained inany courtofthestate....” (W.Va.Code 61-11-23). S e e

" The major reason:for decriminalization is; that if a law loses its usefulness it should be eliminated.
- 'Laws should have & purpose. The law against theft was eStablished to protect property. If it does not .
" accomplish that purpose then-the law is not useful. A.second argument for’ decriminalization is thata .
- streamlined legal system is easier for the citizeri .to understand. The legal system makes the assumption
vithat everyone knows thé. law, because ignorance of the law is no ‘excuse for criminal conduct. We =
‘have literally thousands “of laws. It.is not possible for. individuals to know all the-laws’ In fact, it is not -




" .f;' . , o - I

~at all uncommon to find attorneys and judges looking through law libraries in order to determine ques- '
tions of legality. If useless laws were removed from the statutes, there would be less tonfusion. A third
. argument for decriminalization is that fewer people would be characterized as being a criminal. Con-
~ sider our procedures for handling alcoholics. We have known for years that arresting public drunks and
_putting them in jail neither protects the public nor does it solve the individual’s drinking problem. Could
damage be done in that the drunk is brought into contact with “real” criminals? In addition, putting

alcoholics through the crimipal justice is very costly. and it contributes to the backlog of cases that
mustbe processed. . ‘ . )

_Are There Some Good Reasons Why We Should Retain
'hw.? ) L '

The arguments against decriminalization are few. It
can be argued that the process of changing laws is too
expensive, and it s more economical to stop enforcing
the law. A second argument is that even though the law is

Newspaper clipping on * ' not needed now, it might be needed again in the future.
"Marfrlznd Resgreg Death : Cpnsequently, it should_ be left in the statutes. For example..
Law'" retioved to eonform wit with- the intense security now used at airports to prevent

skyjacking. very few offenses now occur. Should the law
‘against skyjacking be decriminalized? Those opposed to
decriminalization believe that the law should remain as a
. deterrentto future skyjackers. e

copyright laws. '

4

How CanWe Decide When alawis NoLonger
Needed? ’ _ . .
\ ) ‘The real problem is to determine which laws are useful
o . and which laws are not. Experts in criminal justice believe
o . that-we have a crisis of “overcriminalization”. That is, the
- . , .+ -criminal sanctions are being appfied to too many types of
' - behavior.- The solution to “overériminalization” is decrim-
_ : N inalization. The National Commission on the Causes and -
. - : Prevention of Violence in 1969, recommended the decrim-
\ inalization of offenses related to drunkenness, drug addic-
, X o tion and prostitution. A major move is being made-in the
et o, . o * . 1970's to add marijuana use to the category of decriminal-
‘ ' . ized offenses. - : - - .
When analyzing offenses related to moral statutes
(such as prostitution and gambling) and nuisance statutes
(such as loitering. vagrancy, and the use of profanity) the
, , ' _ . issue of need is critical. Are these laws\needed for the pro;
T - : - ‘ tection of society? What would happen to society if these
. 'activities were not.against the law? Should the state be
allowed toregulate'the morality of others? '

-

. I . e
Canyou justify the death penalty? "} )

- Whether or not the above types of behaviors will’ be decriminalized will rest. in the future. with
state legislatures, Their decisions will likely be based ‘on their view of the role of the state regarding de-
criminalization. Should the state protect a person against himself. or should he be allowed to do any-

" thin he wants a¥ long as it does not affect anyone else? This issue will be studied in more detaif in the
next “critical.issus”. o, ) . o , -

‘When we followed Felix through the steps in the criminal justice system, we were viewing most of

the rights of the individual. This would include the right to bail, the right to an attorney and the privi-
ledge against self-incrimination. The full list of Constitutional protections related to criminal Proce-
dure can be seen, in the Appendix.® Since we assume ‘that a person is innocent until proven guilty by
acourtof law, we cannot knowingly deprive an individual of theserights. )

However, wg also recognize that all members of society have rights also. Basically. our governmeni\
promises to protect us from harm. It also agrees to protect our property from theft and destruction. This
protection is achieved by apprehending criminals and by prevenfing other persons from becoming
criminal. The techniques by which'this mightbe accomplished arenotsimple. ' :

) . ' R -
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L N . . INDIVIDUAL RIGHTS V$: SOCIETY'S RIGHTS
Two crime rmolels of crime prevention. Let us conhsider two suggested means by which the crim-
inal justice system attempts to deal with the criminal. The first method is called the “€rime Control’
. Model.” This model. generally supported by law enforcement officials, conveys that one the criminal has.
been arrested we $hould assume that he is guilty. The purpose underlying this principal is that if he were,
ndt guilty. then he would not have been arrested. Since guilt is already assumed then all of the Consti-
tutional protections ar# only obstacles standing in the way of swift punishment and thus- Constitutional
*questions should beignored. LT o S T -

&

-

A The second »me@od,, called the "Due Process Model”, maintains the idea that an individual is inno- * -
cent until he is proven guilty. Since innocence is assumed, then -gvery Constitutional protection: should
be perserved. An arrest is-not Sufficient to. prove -guilt because policemen have -arrested innocent
people. With this approach it is nécessary to prove:at every step of the criminal justice process that the
individual is guilty and that his rights have been preserved. From this approach, if the police, or any-
one else. violates the Constitutional rights of a person then they are violating the law and they are no
better than any othercriminal. : - ' S -

. . _— R S . . S Lo N
With the Crimre Comtrol Model-the individual's rights are violated in. order to Jpreserve the rights of o
society. More criminals can be apprehendbd; convicted. and punished. thus protecting society. With the

Due Process Model the individual’s rights are being maintained sometimes at the expense of society.

There are numerous examples of hardened criminals being set free by the gourts because the police
usediIIegaItechniques‘toobtain evidence. - ‘ a T e

v L. » oo . . . X . e N .

Some suggested changes. The problem that exists in our criminal justice system today is to

sdevelop a system which can protect. both individual rights and the rights- of society. It is possible, -but.

‘not’ simple. Changes in-at least three areas would b@ necessary. The changes suggested include:

o (1) Police protessionalisnt. Ag police become more‘,‘,professional\t becomes less necessary to
-use jllegal means to obtain, evidence. Thus the police will be more-able to uphold the cri-
« _ inal'srightswhilgstill protecting society, ~~  “i.- - N h
. . 3 . . N - . ~ . r-\" A . . o
o ‘ 20y SR T S, . . )
L : (2) _Doerlmilpullutlo:\. If the do-called “victimless crimes” were removed from ‘the statutes.
.~ ' " itwould mean that mote than one-half of the afrests made in the® United States would ho
. . . longer be nécessary.. This .would give the policg, *? great deal more time to investigate
: : otijer crimes and it wauld rediice’ greatly the backlag of cases waiting~to be tried in cdurt. -
- - . (3) " Community Awareness. As the community becorries moré aware of the crime problem,
: ° ., - they should become more :sympathetic- and more cooperative. with .law enforcement

d - )

. .ageficies in the investigation and prosecution of criminals: ‘

- ~ JUSTICE FOR JUVENILES % .
. B ) i . ! ~
. N - = Aduits : ‘ -
‘ ' : “Juveniles. - }
. 'tho‘uld.guvonliu nocoivolblﬂount‘l;?orm of‘Ju's'gico? N

TR We can define a status offense as being those activities which are .uniquely, illegal for juveniles
, only! Status offenses would include ‘such things as \r‘unnin_gjaway from home, truancy, smoking- cigars,
. Q ' ) ) I N A ) L. ' o : CL L
N B ‘ E S . . L - 420 .
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ettes, «drinking alcoholrc beverages and staylng out after a1 00 p m. Adults are allowed to do these \ -

o

things because they afe “adult”. Juveniles are not allowed to .do these thmgs because th’ey are ot yet
18yearsold AdultsmaydrmkasIorfgastheydonotget;lfrunkrn publlc . L e

In many statesJ iuvenrtes ‘who have- commrtted status offenses may be. decared to be a “juvenile -
delinquent”. This label, -applred by the juvenile couit, judge. means that the juvenile mMay be placed.in <

" @ juvenile "training school”. This would mean thht a juvenile -who ‘has been truant from gchool might

be brought into comact with’j veniles who have- ‘gommitted. felonious offenses. such as burglary auto

" theft. rape. apd perhaps eyen murder In the next. Gritical -issué relating to the juvenile juStrca system,

" does not mean

“we will see that this interaction of juveniles mlght be more harrnful to socrety as a whole. than the

v . i/
. ?

original truancy would have been

A difference in mtoo Ilwo In other states. a. person can be declared 3 juvenile delrnquent only .

'if he.has committed anoffense which is.also against the law for adult-s For examplé.. in the State

sent to a: juvenilbftraining school ‘because that behavior would -not have ‘been illegal for an adult. This
wever, that he cannot be punished- for this infraction. Although he: cannot be labeled
a juvenrle dehnquent he can be‘labeled as being a “Person in. Need - of Supervision”.” And being a'.

of tehnessee. aﬁvemle who Wwas picked up by the police for'drinking beer. in a local bar. could not be

- person in need of supervision, the juvenile court can place him..ynder the supervision of. the welfare

'department the juvenite probatlon department pIace hrm tn a foster home.. or cah utrllze several other

. attempting to protect the juvenile until he is mature enough't

.. . . 0

correctrve alternatrves . ) , e T , S

The matter of labelmg a per\son delrnquent because of status offense is only a part of the problem
The real-issue is perhaps whether or not there should ‘be status offenses. In ‘other. words. why. should
juveniles be prohibited from domg things that adults, are atlowed to do?If an adult is. allowed to opn-
sume alcoholic beverages hould not juvenrles be given the same~ rights? The idea bghind statUs
offenses is that juvenrles ar%t yet able to engage responsibly* in ceftain activitigs., ?Thus $otiety is R

d( rmake respon ible decisions and
actions. The fact that these types .of behavrors afe not |llegal for adults mdrc/tjs that thev are not
rnherently bad o . ¢ .

A problommr“ The problem is complrcated by the fact-that not‘ all people mature .at the same .« ¢,
rate. Some people may be "able .to act responsibly .at different ages. Qthers may not be able to act..
responsibly. at the age of thirty. Yet thé law sets its regulation on the basis of chronologrcal age rather
than emotional maturity. The issue is further clouded by the fact that dlfLerent states estabIrsh drf- -

s

terentagelrmrtsfor ‘adulthood”. ' ) o oo

+

- ¢an hardly be called a-reward. Thus. over time, the_juvenile court has operated both as an attempt to . I

" . . -

"~ Some have suggested that if all status’ offenses were eliminated it mrght lead to' more ‘rapid matur-

ation of juveniles because they would learn to be responsible at an earlier age. At-the same time, how- °.

ever, elimination of status offense could 1éad to erratic and problematic behavior because of diminished
regulation of their behav|ors Neither approach can promrse a solutlon but erther extreme could create
further problems. o . , Sk

\ . S ;)v

THE JUVENILE cﬁ'“nr

* Juvenile justice. Until the end -of, the nrneteentl"P century juvemles ‘*Who had been arrested fOr
criminal offenses were tried in thggsamé cq’ur s as were the adults. July 1..1899. marked thé beginning ™
of the juvenile court system imthe United States.. Because juveniles were simmature’ it was- believed ..
that they should be sheltered from the harshness of the court procedures used for aduIts Consequent- -

“ly, the prosecution of 3uven|le§“iook on the appeardhce of a civil trial rather than a’criminal one. The’

original purpose of the court was not to ascertaln guilt but rather to do whatever ‘was necessary to tielp .
thejuvenile. v : » ‘w - R e
Sixty years of gross, abuses in: the juvenile court system led the Supreme Court in several srgnrfr-.
cant cases (Kent v. U5, "In Re Gault. In- Re Winship. and McKeiver v. Pennsy/vama mong otpers) "
to reverse the purpose of the juvenile ‘court so that now the matter of innocence &%r uilt is of. frrst-
importance. If the- juvenile is not found: to be guilty of the offense. charged. then.the: ;uve(?\lle court« S5
judge has no reasom to intervene into the 1uvemles life. However, if the juvenile g°found guilty of a

& e

crime or status offense then the judge can-impose a variety. of punishment or rehabilitative devices. =+

Technically the process is not intended to punish any delinquent, ‘but being 'sent’to a juvenile mstlt,ufron

determine guilt and as an attempt to “help” the juvenrle The questron remams what are the advantages
and disadvantages ofeach approach? : R . .
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Those who. argue that the juvenile«court should be established mainly to ascertain guilt first, pro--

- vide these reasons: ' (1) The. Founding Fathers who wrote the Constitution did not indicate that the
Constitutional rights granted in the Bill of Rights' should not apply to the juvehild. Historically (until
1899) these yights did apply to jubeniles. because they were being tried in the same system as the
adults. Thu?ﬁ;\e development of the juvenile court actually deprivadsthe juvenile of those Constitutional
Xr;gh,ts‘. (2) I the juvenile is to have respect for the system of justice he must be cbnvincg‘d that justice
S equal for all. Cases such as_in Re Gault, discussed in the last chapter, .clearly indicaté that the
justice #hat is provided to the juvenile is .not the same as the justice_applied to the adult. {3) Without
' : the necessity of proof of guilt, a wide range of discriminatory possibilities are gpen to the judge, For
example. .if a juvenile male lets his hair grow ‘long and-refuses to cut it. a juvenile court judge could

say.that the boy is in need of supervision and order that his hair be cut -- even though+ong hair is not
_ againstthelaw. ' - . R -

. . - . . -
w

F

-

The basic philosophy of this point of view is that if we éXpect the j(:venilre to act responsibly, socie.ty'

.~ Mmust act responsibly to him. The requirement that guilt be established beyond reasonable doubt is the
- firststepinthatdirection. ‘ d . ' : * :

Those who argue the other position. that the juvenile court should be primarily concerned with
“helping” the juvenile, present the following redsons: (1) By avoiding the matter of guilt, it is possible
to refrain from using labels such as crime and criminal. Juveniles would be seen as being “delinquent”

. rather than criminal,” as the term delinquent was in some way supposed 'to be less damaging to the
P juvenile. (2) The juvenile court is supposed to act as a juvenile's “parent”. As a parent the juvenile court ‘

s . ' is more conce;,rned with developing prope} behavior patterns than with punishing, an individual for old

: (undesirable) behavior. patterns. (3) If it is necessary to prove guilt, then a lot %\ﬁuveniles who need

help, will not be helped. because it would not be possible to prove that they committed an offense.

. {4) The fact that ghe court. as originally designed, has been abused should not require that the concept
be abolished. . 4 _ . . ’

-

The resolution of this issue lies somewhere in between these two extremes. The juvenile court should
still be concerned with the matter of helping the juvenile, but it must be done in a.manner that it does
not treat him as a secopd class citizen. His constitutional rights can 99' maintained without giving up
the “parental” concern fbr'doing What is best for him. In the long run, what is usually best for the juven-
ile and 'for society well is to instill in ‘the juvenile‘the;-feeling that -he has been treated fairly.

.
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Whatis the Status of Racial and Ethnic Minorities in.the System? - .

. Our system of justice has been charged with discriminating against blacks and othér minority
groups..Non-whites make up less than fifteen percent of our nation’s population according to the 1970
census. Yet they account for nearly thirty percent of all arrests. In 1970, a survey of thirty-four states

. Showed that over forty-three percent of criminals placed in prisons were non-white. . t

. , ) / . ' - B o . \ N
Investigate the national statistics regarding minorities in the Criminalv
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Do the, above frgures mean that non whntes are berng digcriminated agarnst? Not necessarlly

Williami Chambliss and Richard Nagasawa studied crime statistics and concluded “that official statistics
are so misleading that they are vrrtually useless as nndrcators of "actual devnance in the p0pulatron7’ .

There have been many studles supportrng both sides of the argument. Some studiesconclude that
there is' discrimination against the minorities and others conclude that there‘ls no discrimination. In_his
_ study of capltal punishment for rape “offenders in Florida between 1945-1965. Marvin Wolfgang
- found that “it is abundantly clear that ‘Negroes‘receive differential sentencing, and eSpecraIIy when the <
« rape-victim is white.” On the other hand, a California survay of the death penalty in murder cases
showed no. differences in sentencing with reference to white. Negro., Mexican-American, and other
offenders. In fict. as seen in the Table below, white defendants. were somewhat more Inkely to receive
thedeath penaltythat non-white defendants as surveyed in California. S

.

Defendant'srace S Lrtfe o Percent” , .- -Death Percent,

. : .__Sentence %ntence '
White o .65 ' 52.4 59 47.6 : Coo T
Negro - 51 : . 8600 - 34 400 ° )
Mexican- Amerrcan o 19 % 76.0 ' 6 240 ¢
Others . ) 0 ' T4 1000 -

~ Total % . 135 . 56.7 : 103- - 433 r '

Perhaps the most authoritative study of drscrnmrnatlon in sentencing has’ been done by Edward
. Greenwhocomesto the conclusion that ,
, '} , .
the analysrs of the data.. drscloses no warrant for the charge of racral discrimination in sen-
téncing. Variation in sentencing according -to the race of the offender does exist, but.it is @
. function ofuntrunsrcdufferences between thesaces in patterns ofcrlmmal behavnor7

. - - .
A v

Green's frndrngs suggest that bIacks'é’re more Irkely to receive, more severe sentenees not because they .
are black, but because their behavior is more likely to be violenfthan a white criminal and he is more
likely to be a repeat offender than a white criminal. It is these factors among others Green explarns
why blacks are mare likely to receive longer sentences. e

If there is a serious problem of drscrrmrnatron in the crrmrnal justroe system it is more likely to be
the result of social class differences and not racial differences. Statistics on crime and criminality.
show that lower class persons aré arrested moré frequently than the middle class persons. The middle .
‘tlass person has a better chance of acquittal in court because'he can afford better legal assistance than
the lower class individual. Finally, because of social class related factogs. a middle class rndrvrdual is
morelnkelyto recerveaIrghtsentencethanaIower class.person committing a similar offense. ' o N

The Supreme\Court has been trying. in recent years to minimize tAe drscrrmnvatron that exrstsnn
the criminal_justice system In spite of this, however some racral and socral class disgrimination does

strll exist. P

/- WOMEN IN THE CRMNAL JUSTICE SYSTEM’

. - . .

- . Afew years agQ the subject of women criminals and their experiences wnth the ériminal justrce-
system would not have been included in a discussion of the American system of-justice. For example, in -

" 1967 Presrdent*d'oﬁ‘?on called together experts in-criminal justice from all pver the country to discuss,
study, and plan for the future Of the criminal justice system. In the ten volumes of reports which were
issued by their commission, not one paragraph was devoted to the female offender.. The reason for this
is that in the past, women have not been considered a great problem in crime rates. For example.
in 1970 there were six men arrested for evefyone fen;;ale inthe U.S.

K .

-

In recent years, however; crimes commrtted by women have shown a dramatrc |ncrease In fact,
crime_rates for women have increased much more rapidly than male crime rates in-the rzést five years.
In the ten year period from 1960-70, the F.B.l. reported that the male arrest rate incréased 73%. In
the same period, arrests of women went up 202%, or nearly three_times faster. Crimes committed by
females under the age of 18 have shown the sharpest increases. For example, between- 1960-1973;
arrests of girls under 18" for murder rose 296%; for robbery. 476%:; for drrvrng under thé influence

Q ' ~ , 45
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“(of alcohol or drugs). 588%. and for vrolatron of narcotrc drug laws.” over 6000% ln each of’ these
crrmecategorues arrestsfor males under 18drdnot rise hearly as raprdlv(seechart below). . . . _
C ey R "o “Table 28. —-TonlArnst Trends by Sex, 1960-73
. o {2,578 agenclss; 1973 uﬁmhd populsuonﬂ.ﬁl,mll ¢
: 2 Ml N C Femle
: . ' Total "* Underss . Total . - Under 18
’ Oﬂensec‘h*n_ed L. . . .
: 1960 1973 | Percent | 1960 | 1973 | Percent | 1960 -| 1973 |Percent| 180 | 1973 | Percent
ot . _chluxe : " 1 change , |change| . . 73 cte:rcuf::
 TOTAL..lono BN [0 | brne |smeefnan | buans fann o | conen | dina | wan |27 | 4aen
Crimina! homictde: / R R ' - )
() Murder and nonnegligent |- ] | . 1 - s
mansiaughter.............-. s701| -o0m| +tuoe| nu2| Lo | 2o Mo n5m | F1027 5] 99! 4oes0
(b) Manslsughter by negligence. .| - 1,580 1,48 . -7.0 123 201 4634 1881 - 191 +27 9 15 +88.7
Foreiblerape........ | 6857 | 1823 +10L6)  L185| 2,753 -F1R2IL._.. i, ' PR ST PO
ROBBAIYceeeeeveeeeanememanaaaanens 29,710 | - 77,24 +1001]| 6ol 2265 +2mu| Law| 578 4zes| 80| 20m) e
Aggravated-assult 414 wowr| +uss] 560 | 1645] +ww00) 71| 1499 41063 e[| 28m| +30.0
Burlllry-bnlklnlm'enterlnl ...... 113,227 | 199,718 +76.4 | 53,407 | 107,000 | +4100.0 3.,57 1,311 | +103.3 | 1,652 506071 +238.8 \
Larcony—theft. ..o....ccecmeeanenna. 158,733 | 201,645 | +80.7 | 78,223 | 143,780 [ M8} 3710 | 139,800 | +3401 | 13,153 61,124 | +Ieh7
AGOtheft. . oeeeaiocreeaaeaeanns 3128 | sem| 46| Newf Mo | +a3] 20 526|154 L299] 31| 4142
vroxenzcrﬁnéa.--...',.',_.,.........'.. 83,400/ 190,232 | +181.5 | w158 | 47,551 | +230 _é,m 2,08 | +1341| 102! 500 | 482
Pmpemerlmaa.;......: ...... v 324,088 | 574,042 | 4771 (160,35 | 207,42 e21] Fe0 | 166,408 | 13157 | 16,04 | 00,854 | Jaxss
"+ Subtotal for above ofensed......) w107 | w73 | +on9 | umew | wsiek | 4aa o) o | 4o | 1 reo0 | a2
" Otherassaults.................... s r0mmz| wrer| 4510 w1 s | +mas] e ] 2515 | azma] L7 | s | qam7
Forgery and counterfelting....._..___. - 80r| 205 +1m3 nLiss| sl 4ms| 352) 76m|4ues| a0 om| 41002
Fraud and embezzlement............. 26,015] 38011 | -H40.6 ‘43| L7 | +177.81 4,588 | 17,297 | 42803 13 50| 43308

Stolen property; huying, recsiving, :
* POSSMMBINg e eeeeaan e cnnenenaan 838 4919 +a168( 2,385| 1450) 45101 * | 500 550 1761 1,45 -ebs. 2y
Weapons; ing, paessing, ote.... 29,114 | 73,416 1 +170.2 |- 6,168 | 13,1601 | +1IB.4 ] 1,751} 7,074 | 43000 187 | Hn.e
Prostitutiph and commercialized vice. 6,706 10,198 +49.0 1191 400 | 2437 17,585 | 20,168 | +72.0 204 1,188 | +308.4

i

x_offenses {except forcible rap#and .. : . . . } .
ttution)....... demeccseenaneacan 365 o) -1s8| em| 8208} L7} 507172603 —552] 242 85| -89
Narcoticdrug laws. ....cocvennennn.. .25,605 | 200,407 | +905.1 | 1,488 | €7,776 [-+4;454.8 ;.’9( 43,203 |+1,000.6 237 | 14,584 |-+06,045.1
Gunblln;. ........................... 96,244 | - 40,175 | 53] L,100| 1,145 =381 ¥M3| 88| -50.3 9| ' w| 413.0
Offenses sgainst family and chlldren. .| 33,008 2,709 -—34.2 @3 | +28fF 2900]| 2354 —188] . 214 155| =206
Driving under the influence. . ........ 134,000 | 263,010 | 1858 Loss | <52 HNLOL 8,8 20,818 | +254.3 59 | 406 | -+588.1
Elquorlaws. . .oocoiinieeenanees 70,180 | 92,604 -32.0| 14,868 7&,609 fim.3 11,555 | 16,788 ) -+453 | 2,344 | 8,600 | -+200.5
Dnmkcnnm ......................... 1,117,121 | 778,421 =30.3-| 10,963 | 19,731.| 80.0) 9,434 ] 50,130 | —-@.0| 1,248 3,228| +1%.1
Dlsoxdorly eonduct. cqeececnenneenanan -314,406 | 250,316 | —18.5 | 39,320 | 57,304 | 445.90] 40,873 | 61,215 | 227 6,945 12,470 -+790.8
Vagranoy............x ieceeemermasaen n7,18| 25409 | -78.3| 6327 | 3,36| —4.8] 10,605| 15000 -+43.7| &4 72| -12.3
Al other offense; exeept traffic)...... 348,900 | * 688, 755 +91.1 | 117,500 | 287,330 | -+144.3 | 62,000 | 174,033 | +177.6 | 33,934 | 120,387 | 42547
Susplclon (no} cluded in totlls) ..... mo. 785 20,40 =%5.7 1. 19. 651° 7. Dﬂa -=50.3 ] 14,411 4,45) -0.2 l. 000 1,432 ~52.3
‘. * Based on comparable reports from 1854 cities representing 79,540,000 population lnd 52 countles mpnuntinl 14.711,0(11 popullt.lon
2 Violent crime is offenses of murder, forcible rape, robbery, and mnnted sssult,
* Property crime is offenses of burglary, larceny, and anto theft. . o ] o

FromU.S' 'Superintendent of Documents .
" Uruform Crime Reports for the .,
/ UnntedStates Washington; GovernmentPrmtmgOffrce 1973p. 126

hd »

Why are we Witnessing such a trernendous increase in criminal behavior by women? Could it be that
women have become more criminal “overnight”? Or, if this is unlikely, are there other explanations

“forthis change? _ " : S .

One explanation which has been suggested is that polrce officers, prosecutors, and’ 1udges are be-
coming less reluctant to arrest. prbsecute and convict women. The American criminal justice system is
dominagag in every phase by men. For example, the F.B.l. reports that .in. 1973, 98.3% of all. sworn
polrce officers were men. This domination by. males is seen throughout the system A study indicated

‘that ."as a general-rule. policemen are not eager to arrest women”. The result is that for non-serious

offenses, the policeman i many cases will :call the female criminal’s husband -or father and request
thathehandlethepumshmentandcompensatronofthevrdtrm R , _
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Prosecutors. also. are not eager to try and convict a woman (especially if she has small chil@ren).
Judges are even less likely to b‘regy. up a family by sending a mother to prison for a few years. Therefore.
crimes by women have been dealt with in the past through # system of “informal justice”. This
phenomena is indicated by the fact that for every thirty women who are arrested in America, only one
will actually reeeive a prison sentence. While women stightly outnumber n in the American popula-
tion, prison populations in America are,97% male. ’ .

BN . * .

What conclusion can we come to about women and criminal justite? Itjwould appear from the
statistics available that there is discrimination in thé crimindl justice systam fn regard to women. This \,
discrimination is of two types. First. in selecting personnel for police depart ts. probation and parole

- agengies. correctional institutions, and in the judicial system. women. in the past. hayé been excluded.
While thiss is slowly changing due to the women's movement for equality in all

muchtemains to bedone.
T e .

s H

: ') . .

Second. the statistics on female arrest and imprisonment rates seem to indicate that the cyir_ni'nal
justice system discriminates in favor of women. and against men. If two persons’commit the, same
crime. and one is a male while the other is female., we ‘know: that the male is much more likelgto be
arrested. prosecuted. convicted, and sent to ,prison. It remains to be seen whether this type of,discrimiu/

- nation will continue as the criminal justice system approaches the twenty-first century. '

"1 In‘conclusion, there is one thing that should always be kept in mirﬂﬂvhen we discuss discrifination
in the criminal justice system. That is. the system of criminal justice is just one part of the ‘total society-
that we live in. If there,is discrimihation in society. this will be refletted in the crimipal justice system. y

- . - - ..
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' CHAPTER 6 | R
" THE CRIMINAL JUSTICE SYSTEM AS o
VIEWED BY THE POLICE, THE .. L
COURTS AND THE CRIMINAL . - K
ot o ' . - - Introduction :

What does perception mean to you? How dees it affect how you feel toward thlngs in vour hfe?
" In order to make sense out of life. humans have the unique ability to order senations they receive. Be-
cause a wide variety of mdlwduals have had expenences they tend to Vlew and to interpret experlences
dnfferently .

' This chapter examines how many people percenve the Criminal Justlce System, There.,ns also an
‘ ‘attempt to relatg how the varnous agencies view themselves As you read the following pages. thmk
about these questlons .

-
,.

1. Can one s perceptton hmder or assistone’s functnon wnth a system?

2! Should one rely on emotion rather .than reason when maknng decnsnons about Ilfe ’and death? ‘"

-
3. Isthereameans avallable to reduce one’s percepttonal barners (e g prejudlces)? .

) ' | _' wtiatdo youseé? Why? , (\ ) )

4 : _— . : o T : ' .

Al
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PUBLIC PERCEPTION OF THE POLICE

£

. Canthe Public’s View of Pbl?én Have an Effect on How Police Function? Lt
- The public’s view of the police will vary greatly ' depending upon the circumstances. If a citizen has
just been aided by the police: he is likely’to be appreciative. However, if he has just been given a traffic
ticket he is likely to be disgruntled. What wijll be émphasized here are misconceptions or exaggerations
that are perpetuated about the police. o - . ’ te g

The public feels that all criminals should be caught and wonder why the police are not doiRg more.

Police make arrests in about twenty percent-of all reported. propertygcrimes. Even homicide bffenses

" result in an-arrest about eighty percent of the time. We should recognize. however, that we cannot

expect the police to make an arrest for every crime that is reported to them. It is an'Impossibility. It'is

. like expecting Hank Aaron to hit a grand slam homerun every timé he comes: to the plate. (Obviously he

cannot hit a grand slam homerun if there is no one on base, but neither can the police make an arrest
ifthey can find no evidence to identify the offender).- .-~ o o o - ’

Corruption and Full Enforcement. The police are oftén charged/with lack of professionalism.
. This charge usyally comes to light when accusations of brutality and police corruption are made: Police
~work is an_occupation in which both brutality and corruption are. possible. There are instances when
criminal prosecution of police officers must be instituted. However, it is improper for g.e public to

5

believe that all police officers are brutal and corrupt. Qne- of the conclusions drawn by‘\the National
- Advisory. Commission on Civil Disorders was that. given the nature of their job, they were surprised -

that there-was not more police brutality than was found. Aithough corruption does exist for somie indi- -

vidualpalicemen. there is no evidence. that it is'a common occurrence in police departments throughout
/\tne‘country. : ' . R o S S . SR N
‘  Finally. the police are criticized for not enforcing ‘the law fully. If every drunk is not arrested, if .
every gambling operation <is not closed down, and if-all prostitutes are not run out of town. many feel
that the police are not doing their job. This view, that all laws should be enforced to the letter, is not only
impractical but impossible. There are three reasons for not enforcing the faw to the letter: (1) The police

, have neither the time ner the money to enforce the law fully; therefore. they must emphasize-the-more

serious violations. and (2) The public does not demand that certain violations be enforced. Edr ex-

~ ample, speed laws may not be stringently. enforced because most people rpay not care if thay are fully
- enforced. (3) The public demands that certain laws not be enforced. In many parts of the country.
gambling is done freely without fear of arrest because large segments of the public demanded that
they be allowed ta gambie. It was through this type of action that Prohibition was ended - as .ierge

segments of society demanded thatthe police notenforce the liquor laws. - -

Whatis the Public’s View of the Court System? S s
‘With regard~to the court system. the public often expresses the sentiment that the judges are
“coddling the criminal”. They)view the court system as the place_where the criminal is going to -be

49 o
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punished. However. they do not fegl that the sentences given by the judges are severe enough. And,
when a defendant is released because his Constitutionat®ights had been violated. it is seen as a mis-
carriage of justice. The problem lies in the differing attitudes of the public and the judge. The judge
te must accept the.premise that a.defendant is innocent until proven guilty. Many times the public tends
» to believe that because & person has been arrested he must be guilty. Disagreement with the judges
- can be a source of frustration for the public. The reason for this is that of all pafts of the criminal justice
* . system, thejudiciaryis prqbab.lythemostimmuneto criticism. ) . .
. . . o B ‘ﬁ .
)

. Whatlis the Public’s View of Corrections? Cae : - R .

The public’s view of corrections is.likely to be distorted because' most citizens have never besn-
inside -a prison. Until recently, the idea-of building prisons has been to build prisons in rural areas so
that they'would be odt of the sight of the public. Prisons were established as places for. punishment in
order to teach the criminal that “crirme does not pay”. In the past hundred vears, however, we have been
trying to utilize prisons as places for rehabilittion and training. The public is troubled when ,offenders
come out of these “rehabilitation” institutions and return to a life of crime. . : R

- LY -
The claim is sometimes made that the prisons are “coddling.the criminals”, also. The prisons must
G 'be coddling them because criminals are not being taught that crime does not pay. Furthermore. use of .
-pr@bation and parole are becoming much more Wwidespread. Society expects to be protecteq_ frofm crim-
inals. On the ‘other hand. the.courts and correctional officials are attempting to keep the criminal in the
- . community rather than locking him in prison where society will be protected.’ ‘

» »

Q_. ,,'_ .' [ 3 . : ~‘ / ) ) )
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Recalling Felix and the law, what do you suppose will be the next step in this process?
" B0
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Obviously. the criminal justice system has ‘not found the solution to offender rehabilitation. How-
ever, the fact that approximately fifty percent of all criminals in prison have been. there before.
should indicate that prisons are not-a-very effective solution. In the short run, society is made safe by
the imprisonment of offenders. However. in the long run, society may be-in greater danger because when .
the offender is released he is more likely to have become a hardened’ criminal for the rest of his life.
than if he had received probation or parole quickly. Although some probationers and parolees do com-
mit crimes while under supervision, these crimes are often of a minor nature. » T :

. : ~
. Two basic views. The public’s view of the criminal is centered around two basic viewpoints.
The "majority” view has the perception that criminals are.dangerous, hardened, committed to a life of
crime, and g\ general "bad”. This perception is based more on the mass media (newspapers. tele-
vision, movies}- thap on first hand experiences. It is the murderer, the rapist, or the drug pusher that
's more hikely to gain newspaper headlines and television coverage. Consequently. for many, -atl crim-
~inals is that althoygh individuals have violated the law, they are not basically “bad”, but that they do
have problems. Many crimes are.committed our of need: -a man steals because he needs money to
against property is different from one who commits against the person. The middle class “white collar”
_-offender is different_from the lower class criminal Criminals who commit violent crimes {murder, man-
slaughter, rape. robbery. and aggravated assault)_represent only about one percent of all criminal
- violations in the United States. On the other hand. nearly . forty percent of all criminal arrests are for
public drunkeness. - ‘ . S » :

1}

Another view. The second public view we will call the “minority view”. Their ‘view toward crim-
inals Ys that although invidivuals have violated the law; they are not basically “bad”..Bét that they do
have problems. Many.crimes are committed out of need. A man that steals because he needs money to .
buy food to feed his family. Statistics suggest that with unemployment rates increasing in 1974, the
crime rate is also increasing. The minority view is not saying that the criminal is justified in commit-
ting crimes. rather they are saying that there are other factors- to consider when viewing crime rates.
If we expect individuals to live within the law, then we m_us\ provide means for them to earn honest
living. Is it reasonable to expect an individual to sit back'and starve to death because he cahnot get
ajob’ | , o ’ p

What Kind of a View is Needed? ‘ B : ,

* One criminologisthhas suggested that perhaps the only real difference between the criminal .and the
non-criminal is that the non-criminal Ras not been caught for his ctimes. This proposition may not be
too far from the truth. Various surveys where the individual ‘will answer questions on an anonymous

- questionnaire find that the majority of persons will admit $§0 having committed at least one offense in

the past year for which they wouldhave,been sent to jail.

In general, the public’s view toward the criminal justice-system and the criminal are, in a lagge part,
affected by what they read and what they.see on television. Television series ©ften tend to glamorize
law enforcement, make it appear tat the police always catch their criminal, and that the criminal is also
a “public enemy number 1. The real world of law enforcement and criminal justice has little similarity
to these dramatizations. Unfortunately, large segments of the public do not realize this. Consequently.
they expect the real world. criminal justice system to be as effective as the make-believe world of tele-
vision. 1 - ' ‘

Whatare Some Viewpoints from Criminal Justite Personnel? - . ' ,

" The police are often critical of the court system and of the-correctional system for “coddling the
cnminals”. The police often feel that they have gone to a great deal ot trouble to apprehend the crim-
inal so that he can-be “put away”. It' sometimes appears to law enforcement personnel that the court
and correctional agents are putting the criminal right back on the street. Court officials are often critical
of law enforcement because’ of their unprofessional conduct in the execution of their duties. Whenh the
police fail to follow official procedure this results in the—cdurt releasing: criminals from prosecution.
Correctional officials are often critical of the courts for sentencing some individuals to prison terms
when sometimes it would be a proper alternative to consider a different sentence. Within the correc-
tional system there are major differences of opinion concerning the handling of offenders. The custodial
officials are in conflict with the “treatment” officials because many rehabilitation programs create
custody problems. In a similar fashion, the “treatmeny’ staff argue that rigid custody standards make
it impossible to offer rehabilitation programs to a-large number of inmates. The conflicting philosophies
that exist in the criminal juStice system are likely to continue to exist until the system, as # whole can
agree on asingle approach to the criminal and his problems. =
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Cartoon entitled "What Does Law Mean to Youl" was removed to conform with o
copyright laws. -t , . I
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Does the Public Really Care? o

“to solving the crime problem. The public wants crime stopfied and they want the criminals off the
* streets, but they(are viewed as being unwilling to do anything to help the police, the cdurts, or-the cor--
rectional systems$. Citizens who are witnesses to' crime often refuse to testify against the criminal .~
because they,do not want to become involved. Often victims of crime are unwilling t6 report crimes to -
the police because their loss is covered by insurance: Employers frequently refuse to hire ex-offenders. -
if-no one will hire the éx-offender, then how can we expect him ever to. become: a productive citizen -
again? Citizens have come to. believe that the sole responsibility for law enforcement is with the police.

-~ and to work with correctional agencies as-volunteer probation officers and as counselors and teachers '

. . . . . . ' . . . '.. . !
Persons in the criminal justice system view the (}b’lic- as being-apathgtic about. the dilemmas related

N - .

Without the support and cooperation of the public. no aspect of the criminal justice system can be effec- o

tiveincrime control. .

“Not all citizens. however. are apathetic. More and ‘more individuals are volunteering their time to

:'2 .

g
\\

assist police in_crime prevention programs, to work with juveniles tdkeep them out of the juvenile gourt, .

in prisons. This type of assistance helps the criminal justice system to operate at less cost and more im-

_portantly, it gives-the citizen a greater understanding and appreciation of the maghitude of the problem -

involved in crime prevention and therehabilitation af offenders. = - _

" Two professional views. Professionals in the ‘criminal’ }ustice) system hold a wide variety of view-

points about crime and criminals. One can find persons who are sympathétic to the criminal and his pro- - -

blems as well as persons who have no sympathy for them. Let us examine two extremes. On one: ex-

" _treme thére is the "Principle of Least Eligibility”. Persons holding: this. view argue that criminals- who .

have rejected society and its norms should be the “least eligible” to receive the services that sociéty has

-to offer. In_other. wards, why should we" spehd money frying to rehabilitate criminals when we tould

2

spend that money on people who deserve it more? On the other extreme there is the '

: tha ' _ 18 ‘Principle of Great-
.~ est Eligibility”. This frmciple states that cgiminals should be.given all of the resources that society-. -~

has to offer in an atteMpt to make them Broductive citizens. That individuals have become criminal -

is indig&tive of the fact that they needmore-helpthan nori-criminals.
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" The majorut'y in the criminal justice system probably fall somewhere 4in between these two extrémes

- mentioned above.- Since these workers come into contact with criminals; they are m s likely to - '

stereotype criminals. People within the system make professional judgments regardung the nature of
_ rehabilitation. At the same time they can see others -who cannot or will not be rehabilitated: .Not all "
‘offenders are visualized as being hardened criminals. But neither are they all seen as being a “victim” -
.. of unfortunats.'circumstances. Some people that are sent to .prison should be there What is your
. feeling koward drunkenness? : - ‘ A 0
Whatare Vlovrrpolms oftho Criminal? . - ' ‘ "
‘Most criminals have little respect for the police. The criminal baS|caIIy dislikes the. pollceman bé-.
cause .he is the one that initially deprives the criminal of his freedom. CRarges of police brutality and .
pohce corruptlon represent only a small part of the real issue. To the criminal the police represent the-*
“square” side of life. Were it not for the police most criminals would never be ¢aught. Even if the police
were the most polite. courteous, and respectful people in the world. the criminal still would not

- tike him. This dislike is not usually a personal thipg, however. The criminal has a-disdain for the police~ . -

man because of his role or his jOb Its the srmllar feeling that two rival schooIs have for each other :

. The attitude of the crrmlnal toward the' court system is somewhat more subdu¥d Slnce many. recent
"Supreme Court decisions, have restricted certain police practices, criminals tend to-be less critical of the

ourt system. Most criticisms’ against the courts appear to revolve around the issue of d|spar|ty in sen- .- -

tencing. The judge. you will recall, has the authority to sentence. The attitude of the criminal toward ~
the police" was impersonal: all cops are disliked. With judges, this attitude: may be different. Judges
develop reputatuons as being either lenient or harsh faur or unfair. Thus, some judges will be Ilked by
the brlmlnalwhlle others will be hated .
Cnmmafs have the greatest arnount of contact wuth persons in the correctronal system The custo~
dial officer (guard) is the most visible symbol of authority and is the most distiked agent in the system. .
“Their feélings toward the rehabilitation staff may either be negative or positive. The criminal is "unhappy
about being sent to prison. From his standpoint. he is the victim of an. unjust ‘society. Even though most.
criminals plead guilty in court, they will still go to prison claiming they are innocent’ and. were -
“framed”. Inmates feel that, their freedom should not be taken from them. Furthermore,. since it IS
society that has erred, not - the criminal, there is no need for rehabilitation.” As- dong as this view is
maintained, any hope .of behavior change is unlikely. To the criminal, imprisonment is.all a part of a
conspiracy by the.government to eliminate, hirm and everyone like. him who has drfferent attrtudes and
‘values from society. ThrsvnewuseSpecraIchommon amongthe polmcal crlmunals : , - .

Criminals, who have been pIaced on probatlon or parole are Irkely to be unappreciative of the super-

* . vision that. they are receiving. The probation and" parole officer are more likely to be viewed- as “just

another pollceman rather than as counselor who would truly "attempt to heIp him soIve his pfoblems.

These perceptions by criminals of people in the crlmlnal justrce system are not necessarlly held by

- all criminals. The major exception might be the professional criminal. The profgssional criminal is one
who sees crime as a life’'s work, and he strives for excellency at what he does. Counterfeiters. cdn artists.

safe crackers would be examples of professronal criminals. Being professuonal they realize that getting
caught and being sent to prison s an "occupational hazard”. If they continue in their profession sooner or
later they are probably going to be caught. Because of this perception, the professional criminal is’
more likely to accept people in the crummal justice system for.what they -are -- professronals too. but in
adifferent profession. _ v o,
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. 7#  VIEWPOINT ON TRUTH

.
<

Whatis the bond between evidence lﬂd‘truih? ‘

Through our systedn of criminal- justice we attempt to determine the truth when a crime has been
committed and on that basis punish those respbnsrble It is to this end that we require our law enforce- .
"ment agengigs to follow specific procedures in the investigation of crime. For example, police are not
supposed to-beat a suspect to get a confession. Rather their duty is to use their ability to uncover the
facts of a crime wjthout violating the suspect’'s Constitutional rights. A jury héars both sides of ‘a story
‘when a suspect is being tried for a crime because this process assists in protecting the r|ghts of the ac- ",
cused, also. It is the duty of the jury to decide the facts of the case. In this system there is ultimately
no guarantee thatwe will aIways arnve at the truth. Can you thlnk ofa better way?

- _ 53 . V' ‘ . /'
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spbrts events on teIevnslon we do not have the aid of “instant replay” to ‘help:us to determune the truth
of a past event. Evén-in a casual setting two people may witness the same event and yet they may ‘see”

’ it dlfferently This is to say that if both peopIe were to recount the same event the result might be two «
different versions of what happened. A jury faces.a similar problem when it sits' in judgment of ‘the- .
-accused. The seriousness of the problem is much greater of course, because the accus.ed has much more
atstake .

When we conslder the coocept of truth in our s\,stem of cr|m|naI justice it is evudent that rt is not an
absolute truth. In most cases absolute truth, i# seems, would be all but impossible to achieve. But. if -
this is so. surely we, must ask what level of truth,. if there are levels of truth, we will accept as just. It
would also seem |mportant todetermine howwe arrive at an acceptable level of the truth.

, .

We rely upon a jury of twelve peopIe to decide the truth about the guilt or innocence of a person
accused of a crime. A jury is made up of tyelve peers of the accused. In other words, the facts of the
case are determined by twelve ‘ordinary peopld. The setting for presentation of the facts is an ad\iersary o
procnding A government prosecutor presents evidence against the accused and #e accused presents
evidence in his favor either in person or through a lawyer. It is the duty of the judge to’ make sure that
only evidence dealing with the case at hand is presented during the trial. After.the presentation of evi-

" dence, it i$ the duty of the twere jurors to declde on the bas|s of the wenght of the evrdence where the
truth lieg: : : o ) .
w . / . e ~ R L

-
v

. Whataresome ofthowrmon rules which provldofor obtnmmg the truth? ey ’
. g The manner. in which we arrive at-the truth in a criminal proceeding says much for the knnd of
, truth we will accept. We demand that truth have a basis in fact..And we place our confrdence in twelve
ordinary people like oursefves to decldethetruth after hearing evrdence-ffom both sndes “y :
. ThlSustaken fromtheTexas PenaICode , . .
2.01."Proof Beyond a Reasonable Qoubt.” - ' '
' All persons are presumed innocent and no person may be convncted of an offense unless each
element of the offense is. proved beyond a reasonable doubt. The fact that he has been arrested.
o rt:ionflned or indicted for, or otherwuse charged with, the offense gives rise to no lnfe&ence of gunlt at
. istrial . ) : o . ;

. ‘Note that th|s statute requlres‘that proof must be beyond a reasonable doubt before a person- is
guilty of a crime, before he or she may be convicted of that crime. This is typlcal of the kind of proof
required by most states for conviction of-a crime. Does it seem to you that thb& is a good standard for
determining the guilt of a person? Why did they not write the law to say that a jury must be absolutely
qertaln ofthetruth before |tf|nds aperson guilty ofa crime?. \/‘ 4

_— Do you have confidence that a jury in our system of cr|m|naI justlce Wlll determine the truth when
a~trime has been’'committed? Can you think of a better way for determining the guilt or innocence
of a person? The jury did not always exist in the form that it 'does’ today nor did it follow the same’ . .4
g'ocedune for arriving at the guilt or innocence of a parson. This is how Winston Churchlll in The Birth "~

Brltlln descr1bes the evolution of the jury to the institution that we know today: , j~<; ,
- . The modern jU(yWhICh knows nothing about the casetill itis proved in court was
: slowin coming. The process is obscure. A jury summoned to Westminster from distant : ‘
parts might be reluctantto come. The waywas long, the roads unsafe. and perhaps only" ~
- threeorfourwouldarrive. The court could not wait. An adjournment would be costly. To -

avoid delay and expgnsethe partiés might agree to rely onra jury de circumstantibus,a

jury of bystanders. The few jurors who knew the truth of the matterwould tell their tale to

the bystanders, and then the whole body would deliver their verdict. Intnmethe;urors

with local knowledge would cease to be jurors atall and become witnesses. giving their

evidence in open court toajurycomposed entirely of bystanders. Such we may guess or
- something like it. was what happened , e

s M o
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FEDERAL AL‘lTHomrv
| | OVER. CRlMlNAL PROCEDURE R
S e UNlTED 'STATES CONSTITUTION ERER

‘Amondmontl Congress shall make no law respectrng an establrsbment of - rellgron or prohrbrtrng the
free. exercise thereof. or-abridding. thé freedom of speech.. or of the press: or the right of the people
peaceably to assemble and to petmon thervernment for a redress of grievances.

: Amondmont WV: The rrght of the people 10 be secure in .their persons houses, papers, and effects,

' nculmt unreasonable searches and selzures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or llﬂrmnlon and partrcularly descnbmg the place to
bemrchod .and theponomorthlngstoboniud . “4; R o }
Amondmont V:'No person shall be held to answer for a capltal or otherwnse lnfamous cnme unless on ,
a presentment or indictment of a Grlng Jury, except in cases arising in the land or naval forces. or in’
the Militia; when in actual service in time of War or\publlc danger. nor shall any person be subject for
the. same offense to be twich put in Jeopardy of life or limb;.nor shall be compelled in any criminal
case to be a witness against himself. or be deprived of life, liberty, or property, wrthout due procass o
of law: norshallprlvateproperty'betakenforpubllc use, wlthoutjustcompensatlon & . , o
Amendment VE: in all ¢criminal prosecltions, the accusad shall en]oy the rrght to a speedy and publrc o
trial, by an impartial jury of the State dand district wherein the. crime shall have been committed, which
district shall have been previously -ascertained by, law, and 16 be informed.of the nature and . cause of .
the accusation; and to be confronted with the wltnnuo agsinst him; to have compulsory process
for obtalnmg wrtnesses in hlS favor, and tohave the Assistance of Coumol forhis dofense.

. Amondmom VIE In Surts at common law, where the value in. controversy shall exceed twenty dollars. o _' )
the right of trial by jury shall be preserved, and no fact tried by a.jury shall be otherWlse re~exammed '
inany Courtofthe Unrted States than according to the rules of the common law. . ) :

. Amondmont Vlll Exeoulvo ’Ill shall not be requrred nor excesslve fmes rmposed nor cruel and
_unueullpunlthmants inflicted. S :

Amendment XlV All persons born or naturalrzed in the Unrted States and subject t{the jurisdiction . _
thereof, are citizens of the United States and of the State wherein they reside. No Stafe shall make or ™ °

" enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor

. shall any State deprive any person of life, liberty, or- propbrty: Wrthout due process of law nor deny to .
anypersonwrthlnrts jurisdiction the equalprotectronofthelaws o o . T
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- APPENDIX C e o
<N _ GLOSSARY OF TERMS = \%
" Adjudication _ - The judgment of the court concerning innocence or guilt. K
nAnalgnm:n_t - To bringa defendant tothe court to cherge him formallyWith a criminal violation
Assize - Hlstorlcally a group of men from a commun|ty selected to. tell the Englrsh klng
: ofcnmesoccurnngrntherrarea . SN _ : :
Attomey -A person usually having a law degree who is employed m prepanng mnagrng ’
o andtrying caseslnthe courts. - : ; ‘ . o
AubumPlan- . - A prison philosophy whiéh allowed inmates to work together in .npngregate’~
o workshOps dunng the day,and keptthemunrsolatron cells atnight, . ‘
- BallBondsman - A person who, for a fee ‘will put up enough money to enable a person to get out‘
: - ofjarlonball Cor ‘ 7
Ball - - Money or other valuables whrch are used to procure the release of a person under' ,
‘ h arrest pending his trial. .
. Billof - - -A document that goes from the prosecutor's office to a judge which- gives evi- :

information " dence that a persan has committed a criminal offense. This is a technlque that can

be used lnstead of goingto the GrandJury . e :
-loodefoud : - A conflict between two: parties in which blood ed by one party demands that an

equal amount of blood be shed by the other pany. lviz, the feud between the l-lat- '

- fieldsand the McCoysl o o :
Booking : - The process whereby rnformatron about a person is obtamed p?lbr to placrng hrm

. in jarl Thisisthe frrst admlnlstratrve record made ofan arrest

Burgl-ry - Generally, breakrng and entering a burld|ng with the intent to comm|t e felony E

offense _ v
cdplul Offenses . - Any offense whrch ca;é he death penalty.

CItiurtfo . - The process w ereby a c(zen can apprehend and detain any person who - has'v
Arrest committed a ¢fime. The citizen is limited, however in the conditions under which
T -he may exercise this power. ‘
'Comulhtlbull - Early: Finglrsh name for constable. a person. “hired to ald the shtre‘reeVe (shenff) :
Compurgation . - In Engl/ h history, a meetmg of members of a communlty to listen toan accused -
' person’s friends. If the communlty belleved hls fnends then the accused was,
' _ belleved tobei innocent. o -
County Court - Hrstoncally, a group of people who are elected wrth the responsrbuluty of manag-

°

ing the county. In America the county.court may or may not have the authority
toruleon cnmmal matters , ,

-

‘ cmn_. . S, . Anyactwhrch lsprohlblted bythecrimrnalstatutes o ,°
Crlmd’bcontrol ' -A vrew whrch argues that the best way to control crime is to do everythrng pos-
Mode! sible to catch and lmprlson cnmrnals even if it means violating their constltutlon-
S . alrights. o o .
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Criminal - - Anyonewho has been convicted of a criminal bffense.

Cron-oumlnptlon Cross-examination is the process whére an attorney, in court will questron the
witness of the other attorney.
4

Docrllﬁlnallution - The removal of criminal penalties for acts previously defined as being criminal..

Defendant - The personwho has been charged with a criminal act.
Doﬂn_ito Sontonco - Any sentence which |sfor an exact period of trme (for example five years)
" Deliberation , Thatpart ofthetrral |nwh|ch the jurydecides the verdict.

Delinquent - A juvenrle who has been found guilty of a cr|m|nal offense. In some states |t may
‘ aIsolnoludeanyjuvenllewho has committed a “status” offense.

Deterrence One. of the purposes of punrshments which seeks to prevent crime by creating
fear of sanction.

Discretion ~ .- The freedom to make decrsrons the freedom to choose between two alternatrve
‘ courses of actron

Disparity Inequallty the treatrng of two equals in dﬂlL‘ent and unequal ways.

Due Process A-view wh|ch argues that the best way to control crime is to. protect all of the
Mode! . constitutional rights of the mdrvrdual so that the individual can come to respect-
theIawandtheIegaIsystem : .

Exqrt‘:hm ( The process of casting outdeviis ' . \ !

- Felony Generally a serious criminal offense whigh carries a posslble sentence of more
" v than one year.

GrandJury - - A group of usually eighteen or more people who determine if evidence is suf-
: ficient to believe that there is “probable cause” to believe that the accused com-
mitted a crime. .

Halfway House - An institution set up as a "bridge” between the prison and the communlty which
o "~ allows mmates a great deal of freedom in order to prepare them for life in soclety

b

Indoﬂnlto o A sentence ‘which has a maximum and a minimum- range, but no exact length of
Sentence -incarceration. For example, asentence of 1 - 10years

' N : p)

indeterminate A sentence which has no length strpulatlon at all. For example a sentence of one
Sentence -daytolife.

Indictment " An accusation in writing presented to the Grand Jury charging that a person has

vrolated the law. _ .\*\\‘_,

~ >

Inquisito . An |nvest|gat|on in French history, to settIe disputes that exlsted*among the royal
: : lords. ) . :

Jail An institution to hoId those.lndtvtduals awaiting tr|aI and to hold those individ-
: uaIsservrngsentencesofoneyear orless. '
N ) '\d"é" -
Juratas - An |nvest|gat|on in French history, to settIe drsputes relating to the public order.: -
. Fromthe "juratas” wegettheEngIrshterm jury™. .

Jurisdiction .. -.A geographical area in which a law enforcement agency or court has authonty to
. : .'. exercise power. .
.-~ Aset of rules relating to external conduct, enforced by external force laid down
by the state, and applred to every.citizen equally.
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Magistrate

Misdemeanor

o ‘Ovorcrlmlnlll-
zation '

aParole .

Ponmylvonln '

Preliminary
Hearing

Principleof |
_theOrdeal

RN

- f'rlcon

Prlconlmlon
Probation
Prosscutor
Rehabilitation
Releaseon
Recognizance
Sentence

Shir

Shire-resve

- Status Offense

" Tithing System

Trial

Vlcomonu »

. - The belief that if a'pefson accused of-

- InEnglish hlstory, atraveling judge.

R J

. A judlcral‘offlcral wnth the authorlty to hear mlnor offenses. The term Justice of
. thePeacelsoften'equrvalentterm .

- Generally any crlmlnal offense which carries a posslble sentence of one year or
less.. . . ’

- The belief that many people are being labeled criminal because of too many laws.
For example, many people believe that public drunkenness should 'not be a Cl’lm-'
inal offens®. , .

- Release from prlson under the supervision of an offlcer of the state under condi-
tions, subjectto revocatlon

- A prison philosophy whlch believed that the best 'way to 'rehabilitate criminals.
was to: imprison them and subject them to total isolation from all ‘other criminals.

- The agreement to plead gullty to a criminal offense KA return for a reduced sen-
tenceorother "considerations”. ‘

" That stage of tHe criminal justlce process where the prosecuting attorney presents

enough evidence-to the judge to convince hlm that the accused l‘s>probably guilty’
ofacrime. A ‘ : -

rm-a-dangereus—act with-
out harm then he must be innocent of the charge because God would not allow an
innocent person to be harmed. .

- An institution created to house criminals who have been convrcted of serrOus of-
fenses (felonres) . _

- The process wherehy the inmate begins to learn the‘way of life ahd norms of other
inmates. . ) : o

- A sentence in which the judge allows ‘the cm,mlnal to remain free, but unm the
“supervision of the state. )

- The attorney for the state who- presents the evrdence agafnst the defendant in
court.

-To restore the process whereby undesrrable behavior -patterns are changed into
desnrable ones. _

- A practice in which a person with a good backgrour:han be released from jail,.
pending trial, without bail. :

- The punishment thatis handed down by the judge. *

- Ageographical areain England similartoour"county" L "
- The chief law enforcement officer ln each English * shlre This is the’ forerunner
of "sheriff”. v - .

- Those acts which afe deflned as illegal for juvenrles but not: for aduIts For exam-
ple, drinking alcoholic beverages.

- In English history, a system of self protection where groups of ten famrlles would

join together and the head of each family ‘was responsible for'.the behavror of
alithe membé’&‘of his family.’ :

r;jy ) ’ ¢ o

- That part of the crlmlnal justice system in which'the innocence or gullt of the
defendantls determined. - - , ;

’
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APPENDIXD .
“\ L ' .
Magna Charta

More than seven hundred years have passed since that dramatic moment in 1215 when a group O
bold English barons, determined at any cost to limit the power of King John, forced him to sign th
Magna Charta. This ancient document, brittle and yellow: with age., has been preserved as a pricelés

. treasure, cherished not only in England, not only in the Western World, but by all men everywhere who
believe that onIy under law can men be truIy free

In the Great Charter the king agreed to certain Itmltatrons -on his p‘owers AIthough the document
did not protect the common people, it did represent a milestone in the history of-human rights, for it
served as a precedent fpr the growthjof constitutional. government. Evidence of how greatly American
thtnklng was influenced by this doct@iment can be found in an examination of its provisions for due
process of law, freedom of movement and taxationonly wrth‘he tonsent of the legislature.

-

_ June 15, 1215
) .

John, by the grace of God, King of England. Lord of Ireland, Duke of Normandy and Aquttatne and
" Earl of Anjau: to his archbtshops \bishops. abbots, earls, barons, justiciaries (royal judiciary officers),
foresters, sheriffs, governors, offncers and to-all bailiffs (sheriff's deputies). and hls faithful subjects --
Greetlng :

@

Know ye, that we, in the presence of God. /. . haveconfirmed{given assurance), for us and our heirs
forever: T ’ . T

1. That the Engltsh Church shaII be free. and shaII have her whoIe rights and her Itbertles tnwol-
abIe(safefromsuddenchange) v

: We have also granted to all the freemen of our kingdom, for us and our heirs forever aII the under-
wrrtten Itbertles, to be enjoyed aWbythem and by their heirs, from us-and from our heirs . .

12. No scutage {tax for m|Ittary purposes) not aid shall be imposed in our kingdom, unIess by the

common council of our kingdom; excepting to redeem (ransom) our person, to make our eldest son a

“knight, and once, o marry our eldest daughter, and not for these unless a reasonable aid shall be de-
manded . _

14, And ‘also'to have the common counctl of the krngdom we will cause to be summoned the arch--

bishops, bishops. abbots earls,and great barons, individually by our letters. . _ .

S 38. No bailiff, fordhe future, shall put any man toJhis law upon his owh simple affirmation, with-

.- ™ outcrediblewitnesses producedforthatpurpose : .

° »

39. No freeman -shall be setzed imprisoned, dispossessed (deprived of his land), out Iawed or
-“exiled, or in any way destroyed. nor will we proceed agamst or prosecute him except by thes lawful
;udgmentof his peers (equals) or bythe law of'the land. .

v .
40 Tonone erwe sell, to none will we deny, tonone will we delay right OI'jUStICG

2

41 All merchants shall( havessafety and securnty in coming into England. and golng out of Eng-
land and in staying in and traveling. through England. as well by land as by water to buy and sell. without
any unjust exactions (demands), according”to-ancient and right customs, extepting in the time of war,
.#and if they be of a country at war against us; and if such are found in our land at the beginning of a way. .
they shall be apprehended (arrested): withdut injury to their bodies and goods until it be known to us or
.10 our Chief Justiciary how the merchants of our cquntry are treated who are found in the country at
war against us. andifoursbein safetythare the othears shall be in safety in our Iand :

42. It shall be lawful to any person. for -the future, to go out of our kingdom. and to return,
'safely and decurely by land or by water, saving (preserving) his alleglance to us. unless it be in time
~ ofwar, for some shortspace for the common good of the ktngdom

Q ‘ : C . 6.3
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_ 60% Also all these customs and liberties aforesaid, whnch we have granted to be held in our king-
»dom, for so0 much of it as belongs to us, all our subjects as well clergy as laity {(nonclergy. or laymen), |
shall observe toward their tenants.as far as concerns them. . . , :

63. Wherefore our will is, and we firmly command that the Church of England be free, and that ‘
the men in our kingdom have andghold the aforesaid liberties. rights. and concessions, well and in peace,
freely and qunetly fully and entirely, to them ‘and their heirs, of us and our heirs, in all things and places
forever, as is afb‘lresaod It is also sworn, both on our part and on that of the barons, that all the afore-

.. Said shallbe gbservedin good faith and withoutany evil intention. .

Given by our hand in the meadow which is called Runnymede between Wmdsor and Staines.. this
15th day of June.4 the 17thyear of our reogn

64
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