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. issue is real - the'Department of Commerce estimated that overv :
. ‘ < . “ -~

—~

‘policy.

Vs . . -
the private sector. For if the government provides g3ods and

-

>
N

services f9r its own use or to the public ethat could be pro--
/ ’ .
vided 8; the private sectory , there is no relationship. The is

- , Py

~
- sl ’

400,000 Fzderal enployees are‘gpggged in comm=zrcial and industria&

achivities that are-competitive with,the private sector: .

s 4 »
.

-e

Examples range from publishing“and’ﬁrihting,.ADP bperatiohs and
. * - -

programmfhg, microfilming, communications, and reseatch and _ .-
. ¢ . . s *

~ 0 1 /

~_ .
devéloﬁmen&\&i\?ifice machine repairs and janitorial services.
~

», - .

- - *
- 'This paper wi discuss the previous federal policy
. . ¢ . ¥ ’

. . #

towards establishing the relationship-and its underlying
e e, s ;\ -

R o — ST

rationale based on various Congressional rrecommendxtions; how -

~
.

. . f » . .
. . . B « . . \ —
a significant change in executive policy was made ‘and the effect
» . ’

b
hd L]

of this change; and recent recommerdations made to change this -
) b b ~ ~ /
d - 1 ‘ -

-
N

. ' c L, T . . S - : . . M
Practices permissible within present executive policy and
. ° - . .

‘

regulations are recommended .to make the private sector, an active

partner intthe development of the proposéd National Program. -
. - e - ’
The defintf{ion of "private QGCEor" set forth in the 2nd
. 2 ' .o
draft (rev.) of the National Program document is used, however

»

no attempt has been made to conforn the other terms used to.

T ; n

describo the pravate sectoc,




ERIC

Aruitoxt provided by Eic:

.7 ellmlnatlng nonessential serv1ces, functlons, and_~-

B N L ovemi
Cuvol i Aslon/ 200 Tl 000 e
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B deioliad Polilins id
EECATIONSIHIPS -
~

.
v“.‘ ~ 4
N .

1. Congressional Legjislative Policies and-Statutes ..
x~ v TN -
[ P o
c 2nda L YOIy lave (uPs s Lilly 24D 0w o
7 - e T e B -
s as NN s . s v 4 N

by r L T ~ v gt - P o .
A = I A Lo ot . - B PN

' Cgnuressional Fenom

~ e

¢

ommerce, %inance, Lndustry, or the professmons
he 0peratlons of which are not in the publlc <,

lnterest . ’ '
‘ ’

- .

: CS
Tne Intergovernmental Relatlons Sdbcemnlttee of -the - '«jéj -

‘t

House Cémmittee on Government Operations reported in 1953 C
. A ¥ ‘o - :
. . - . A

e number of.qqmmercial and industyial activities of /2/
/7 T ' .

that

the ovn?nment that qompete WLth private business posed a- ,

/ ' . 4
“Yea threat to prlvate 1ndus cy and ‘imperiled the tax sttucture.

- * A d

. . - J
The 83rd Congress established the Second Hoover Commissicn
— }1 — . e . K
.and directed, the Commission to make studies and tecommendations
f : ' . .
, ‘/ , : . -
relative to/.. . . ) o :

" . .
-

activities which are competltlve with private -
enteyprise...\- i ' , .

- / { .

/

( - ’ v ) - -
The CommﬂsSLSMfs régprt offered numerous recommendations ...
- . . o .

.designed to ¢liminate gr decrcase substantially activitiqs  of -
4

the Coverrmz2nt that coﬁpeﬂed with private entérprise. ' g

[ B T

’e




N 3 . .
. . *  Congressional hearings and ifdcefest in the 1950's

’

. -
. + - 3
- ’ S

. ) . . v . o N .
centered on the practice of using private 3ector personnel

? , otperfosa 5¢§Liceﬁ Unlar Lh2 (ocect suservision of Govsrarant
L T ' . -
. . personnel afa th2 effect of ~.:11° pracexce cn-Governnent career )
. e : 4 '
personnel. ) T .
e ' ’ ) .
. R . “ . . ,
: 4 In 1972, the Department of Commerce published a study -
’ . ' v 4
of the. current executive regulatlons establlshlng the relation-' '
! ' ) . y - \ "yt
- ship with the private sector. The study noteé that.:. -~
: : X . . I
» The generél consensus of Congressional recdommenda~- . -
- . _tions has been in favor of the policy of reliance
: on private enterprise. .Congress has recognized . ) .
N . . the value of this policy in supporting the National
’ ’ ) economy and maintaining a sound tax bask. More !
_ recent/ hearings, directed spec1f1cally at serV1ce
» gontracts, havennot questioned this fundamental °+
. policdy But -have been cohcerned only with the
e - mechéni;s and details of implementation. This
¢ , clear mantdate frém Congress, however, has not'been
/ ‘, ' s con51stently followed in Government operatlons. ",
N - .
s ~ ?l Va¥ious, interest groups have testified before tecent .
[} . N - - K . . .
Congfessional hearings on the issue“of Government compEtition,
) \ . ] ) o o
but no legislative .recommendations from-any congressional
. . - 20
comnittee are expected in‘l974.' . v .
‘ ’ . R * ¢ ' )
. There is po legislation which expresses a policy of reliance
on the'private gsactor for needed goods and services
g e o ' " —_— , . .

,There is one narrow exception. It is-Title III of. the , .
Intergovernmentai Coopeii;ionlAct of 1968 which authorizes
~
’ " 1 Fedeixal agencies to provide certain specialized ard technical .
-

. ’ -
] ’

.- services to State and local governments. The act requires -« ‘e

7/

¥




l. . e "'\) ~ * . « 7«

that :uies and1k03UldLWOnS be eatapllshed by tne Buredu.of

< -
- - i . - F 5
- " the Budget under® wnich the‘Difectom’determi nas what services
~ , -~ I e - ‘
+ : - - ' - ) -
rav b nrovided. - o
v L , ]

. - ¢ . - |

Such rules and regulations shall be consistent - ‘ %

~ 'with and'in furtherance of the. Government's policy |
of relylng onythe prlvatetenterprxze sygten to
prOV1de those  services which are reasonably and

. . * eéxpeditiously avallable tnrough ordlnary business

- X ~ channels.” M ’ . ¢ :

. . ' . )

o~ For various reasons, legislation directed to -this issue
has not ‘beer passed by Congress. There was no requirement -

N -
r . - t

for legislatidn due to the intervening effedts of the 1930's ° e
depression, World War II, and the fact that-government .
w ¢ . 28 } Y’ Pl
7 - ~ - , Tos R 7
. . procurement did not *have the powerful economic impact which
Y - 8
developed after World War II. & ' P : .

- .

In 1955, legislation was introduced by ‘the Chairman of .

~ . .

the Senate Government Operatjons Committee which would have

estab%/sheg\a Federal lelCY concerning the termlnatlon

‘aq
llmltatlon \or esta?}lshment of bu51ness—type operations of 4

. 2
. ‘ . /
,

the Government conducted in competltlon wi private enterprlsa -

Budget that\tbe policy expressed in the proposed legiElation_
4\

“

i had already been lmplemented by the Executive Branch, further -

—— oy e
N . .

o ’
. action in Congress was postponed. . : ] . .

v xy;j The gt9wing strength of the Federal employee labor unions

o W
- ' o . . . ’




-~ ' ’ ) é
- . "
. . . . [ . < T
and Civil Service Commission rulings concerning“the use of
. - I " -
. i

«

. . ' private sector personnel as a substitute for Civil Service -—-- / -

T .

- H g Ty« . . 3 . . H — e e e . .:' .
Laplioes pasn b:*ﬁfw’li-JL oglelative reclamencatlons.
. . . o o . , - , .

[

9he Conm1551on on vaernment Pg?curgmenb in 1ts report i

‘- - _tb the Congress provided a review of the history of congress-
. -{ !

L4 .

A} . *
ional efforts to develep and implement an effective policy,/ '

1

) // Fal 224 ? ../
directed to this issue and stated... - o
‘ We believe, as a first sfep‘toward its resqlution, .
the;iﬁéigyld be a clear expression in law‘of the K
. Gov ént's policy for relying on the private )
' sector for goods and serVJ_ces."g .o
l /// * 2. Executive- Regulations Governing - . y - .
i . a’ Fedenéf/private sector relation (/ Cd -
. - !
' i
i

.
- W

Earller«executlve regulatlons supported aArellance on .the
N ' ' prlvat@ sector in both the statem=nt of policv and in. th@
t ‘lmolementatlon 1k,

. . ’In 1954, thevDeputy Directoy of -the Bureau of the Budget

-

:

»

: - . - . B N N
F’ VAR ’ . i B N

4~  testified before a House committee on.a number of bills pending

v
* ¢

| .

[ /) y . . /.n -

- ) on the subject of government competition with the private sector.
L. ' ’ K Ny .

|

:

’ -

Y . L. L . . . .
He' referred to a campaign statement made by Rresident Eisenhower...

To bring gové}nment closer o the pesople we will
- . - set up these principles and adhere to them; That
. no Federal preject large or small, would be under-
taken which the people can effectively do or be
- helped‘to do for themselves; that no Federal project
: ) will be undertaken which private enterprise can .
.?\effecleely undertake; that no project and no 0
- L program will be started on the Federal 1evol whlch
can be undartaken and effectively carrled through
on the S;ate or local level™"
\!

t Flo indicated that,accordingly, the executive had_initfated
>

‘ -

-

—

, S -
, & program to "...reditce or terminate, wherever compatible with -

—-4- ' . .




. - . e B . e T '\ [ ] "4_:_)7.
th ;u«Lon-l interest, Covarrmentecuipzeulonl ~1 0l pUiVawe

- .. I o . * < . . *;
- . / - é‘ . . . !
- enterprise.” JIn Japuary 1955, this policy was promulgatad |
S - - _ ) 3 o
4 T~ by thr ibzluance of Bullerina No. S5-4. 0 v . .
f - -, ‘ < : R .
o / In 1935, & Bureau of tha Budgat merdcandun concarning the
’ ’ « B -
. .
k/ . progresg of the executive's program noted that the decision to
. . - v . ’ - o
, o 3 R / . . -

cortinue or discontinue an activity did not depend on wﬁéther”

= L]

’

'7 e product or service could- be produced mo;é'cheaply outside
. . ) . LY .

- . ¥ i . , -
‘the Government. As a general yrulej the policy was adopééd

. - . . '\/

that the'apparent cost,of a particular product or service... )
* Lo A\—-ﬁ ' T\ . N ‘ N '
will not be a deciding factor where adequaée
. competition exists.” .
9 N . &
. . ‘( * Res
- Reasons stated were: . ' . .
R i — - '
‘L. The_cost of Government operations are¢ not |,
comparable with corresponding business costs.
The Government, for examplerzpays no income N .
~  taxes and operates its own tax—free fac111t;es ‘

- - thereby: keeping cgsts down. = . T4 *

‘

[ " NI
2. Gove;nment accounts ar¥ not kept in the same
, manner as business accounts, so that a comoaVLSon
2 T - of the operating, costs bf Government versus

-/ g " business, for example, 1s not iny dlfflcult but _ },
' often mlsleadlng. .o .

3
. Pt
» , ~ .

s - 3. Abeve all, rthe decision whether 'to continue or N
discontinue a. Government activity golely on an

apparent cost basis runs counter.to our concept

that the Government has ordinarily no right to . -
compete in a private enterprise econonyy . " ' :

' ‘ ~ This Bulletin was modified in 1959 to add guidelinss for
- A |

‘ determining compelling/Zéasons for a Govérnment agency to produce

Ne

goods or services for its own use. These r&asons vere. .. s
i ; .
e 1

i 1.- National security-
\ . . .o . . ‘
X 5
(5

\.1 ° - ’ < «} ) )

s .
N
. . 4




. , < .
N 2. Relatively large and disproportionate high cost
- \-95___ R ’
e, 3. lear uq;eaéibility - not available commercially
) Jin the foresaeablz: future, the product ox service
) was 4n inteygral.-part of the agency's basic ﬁission/ or
' T administratively impractical fo contract for a service
; oxr pr duct - ,'“ L ' T et
)i ‘\ - - e )
< The except on for large and dlsproportlonately high cost,

Bureau of the Budgét found that...
AN

.+ «the| costs of Government 0peratlons and private
proacurement could be usefully compared provided -
, -they were both fairly computed and complete.”
a comparable Government 6peration would have
4 /
- to cover.... L <D //‘ )
: /

The~costs 0;

* «+..all direct and indirect outlays aS'well as

rivate
t 'd On an . —_

Costs attributed to procurement fr,
sources would also have to be com

/// . ' equ?lly fair and complete basis.”

e Since g$ome Goverrment costs included lﬂlthe analys18

could only be estimated...

..-the principle was deveipéeﬁ that procurement
should be from commercial sources unless the
differénces in comparable c¢sts was relaelvely

large and dlSproportlonatez

/

-

These guidelines were clear and capable of consistent

They recognized that in determining the total

'

implementation.
4

costs of a government operation, only estimates of certain cost

.
a

elements could b= prepared, therefore,a competitive goverhment

P . 4., N . .
activity was permirtted only i1if the cost comparison ‘showed a

largz2 and dispfoportiohate'difference between the government

‘and a private sector source.
' U

-6

~activity

-
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. . . N . L. - N .
4 slgnlircant chiangl ia edzcutive gochy(gfcucfed in
1966 and 1967 influenced by: congressional.reports of the effect’
. , .

hat combracting fO7 Sorvicoes was having on cuarzer Goveonrant
: ; X o - 3

«

T

omolL uzs, 2n ©pinige 0f the Clvil Service Cormissicnh tolding -
g L4 i d :

a

- » /
~that contracts under which Government personnel directly

¢

supérvise contract employees are illegal, and a strong move -
1 . - ’
by President Johnsen's administration to create at least an
\' .
appearance of economy in Government.

~

-
.

The current requlations introduced a biased cost comoarison
between the incremental or additional costs of a Government
activity and the costs . from a private source /

. : ‘ ~ _) .
In 1966, Bulletin 60-2 was replacéd by Circular A-~76. The'

U
-

’

Circular was modified in 1967 to provide additional cost

.

. . ’ -
guidelines.

[ N

. The Circular sets forth the policy*fo; acquiring.commercia;

or industrial products and services for Government use. _ A

o

general policy‘of relying on the private enterprise system_to
supply the Government's needs is restated, but a relative cost

) “
comparison was =dd&d which has provided the largest difficulty

“

with tﬁé policy from the viewpoint of both government and

private sector representatives. .
Lo

0

* The Circular is applicable to commercial and irdustrial

o

*
products and services used by executive agencies. It does not

apply to activities of the 1igis1§tive or judiocial branches

such as*the Government Printing Office and the Library of

s
Congress. L F

» B -

4




1 - - -

~

Ol L golilyton rolylngun Uhe polvabo ent rpsise |

[

system is stated, there is no prohibition against procucement
. ~

.
! f

. . _ L. . .
‘ @ vrodusts or sarvicas from instituibions not gondonl

-3

yoCon- Co T

The Circular requires that executive agencies perform the
basic functions of management necessary to retain essential
f=4 .

¢ * i

control ove their programs. ‘They are... o2
\ 1. Selection and direction of Governmert employees

T 2. Assignment of organizational résponsibili&;es

- .

‘ 3. Establishment of performance gbals and priorities

s

4. Evajuation of performance’ .
s ' oy LT .
Agencies may obtain from a private source or, Government

«

staff organizatiohs,manéga:iql advisory servi such as an

office of general counsel, a-.management and organizatidn staff,

or a systems analysis unit.

. ~

. The Circular does not apply to products or services which
4 ° -

are provided to the public. , Although.it indicates that pfaducts

.~

Y

o’ services used in dey?loping the product or service provideq

.
»

are to be obtained in accordance with Circgiar guidelinas, an

Y

N
agency can provide to the public, free or ky sale, items in

. s ’ > e
3 e -
competition with the private sector. \Ql . .

The "cbmpelling reason” language of the'earlier reguiqtions

\ £ N . -
1.

. which permitted the establishment of an in-house government
° .

.

~ ’ e '
¥ \

|

|

]

|

!

|

T activity was deleted.and an agency may provide a product or
; service for its own use when... -~
I

. i * ~ )
ERIC ' “o- o . .
1
. N .
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. - N — -
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l

’

. tyacting with the private séctS%ﬂ

v . A . N -. ~ N \_\A“, __.!

discupt OfL materially "aelay @il agenty s, poogram
2. Maintenance of combat support or robilization’

readiness is required

o .

3. A satisf8ctory congeceial Sousce 1s noc avallable
ﬂ\ and cannot b2 devolopag i -
/i - - .
~ / S, -
) 4. The product or service )is avallabTe from another
‘agency . -

) ) b . oL
An agency may intitiate an 1

[+

™

tive cost analysis shows that.uf ST - "
. o ) . . . ”
5. Procurement of the product or service from a
commercial sburce will nesult in higher cost to

: the Govérnment K -

-
.

K

The Circulaﬁ does not(require that a cost comparison
L4 .“ T g .

be perfo%med prior to obtaining a proguét or servigce from

the prlvate sector- Agency implementing instructilong vary

e

. ¢ . ¥
Urider certain circumstances, Department of
) . * ) ) ot ) <\

on th%s‘polnt.\

‘Defense instructions require*a“tost comparison prior to con-

~a

.

A $ .
and Welfare instructions repeat anquo not change the Circular'.

If a cost comparison 1is developed, the cost of obtaining

_the "prottuct or sexvice from the private sector includes the

amount péidyto thé contractor plus the admlnlstratlve cgst of

(¥

W

for Proposals and InVLtatlﬁﬁ For B'ds ?i/’

.

preparlngyRequests

i i ¥

'evaluatlng proposals and bids, and awarding and managlng the

. -

contract. In‘other words,  the full cost to be borne’by the

Government . - Co .
“ B * 7“‘ - ] ‘
. ) |

Department .of Health, -Education ,

.




/ < ' -
The Circular states that-the estimate o#f costs of a

1

4

government in-house activity should include all costs... . .
) - ’ , v ° N . . 9

~ -

Taleh wouie be ipcugred ifi o produ
. wace p:ovided'bj the Coverrment gnd wnrch would

not be incurred if the product or service were

obtained from a commercial source. The objectives
; ’ should bé to compute, as realistically as possible, <
the ineremental or additional cost that would be
incurred by the- Government." =

~

¥

. ‘ : In other words,.not the full cost to Be borne by the' r
. f- ‘,&“";;.,:_,‘-: ,

o - Government, bﬁtfonly,;he incremental or add tional costs.
¢

Start-up costé, depreciation of existing equipment, State

unefiployment taxes and Staté and local taxes not paid by’

the ‘private sector are.not included in the analysis. 1In
9 . : . - , .

addition, it is difficult for government personnei-performing .
- - SO
this analysis ta obtain proper cost estimates for utilities,

facilities and servieces, and maintenance of equipment. ‘

Example of incremental versus full costing

D . ’
\ ‘

4 ! L
The Department of Commerce.study indﬁuded'an example of

- -

- a

the Circular costing tech#&ques developed during a 1968 St&dy

«
by the General Accounting Office of an Atomic Energy Commission

. . 2
p¥ogram. The tWwo methods Of costing show a wide discrepancy
> v -
' in the results. \, ~ ' I

7/ N .-

3w

t
s\

»

-
Full Costing | .
PR N . Finished Part Unfinished Par:

’ - Commercial production ' $316.95 $471.37
. ‘,;1" In-House production . 319.43 468.43

! ‘ . .

Incremental Costing

~ L Conmercial péoduction _ $312.45 $466.87
(< S In-House production 3 145.43 195.46
ERIC . - | .
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_Under the incremental costing method, the cdost of commesccial 3

- 1

llocate any

-
-

procuremnent 1is skightly less since the AEC <id not a

4
.
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action. .Tne estimated cost of AZC in-house productlon however

> ¢ ‘ ' ) . -

is 60% less under this method. . cete e e ey
- .o

. The Circular states that an in-house activity should not

~
?

be approved unless césts will be at least 10% less than the

tosts of obtaining the product or service from commercial

-

sources. Since this differential is added to the incrementaily *

cogted figuresipﬁ $145.43 and $195.46, it is obvious that the

-~

différential would have no effect in éhanging any decisi:F as

o~ . ! .
o4An-house production or procurement from a commercial sqQurce.
« - . '

e

In summary, the Department of Commerce study noted ﬁhggﬁgi
eooit is clear.'that cost coﬁparability cannot be
, : achieved. The Office of Management and Budget - ,
d " Circular A-76 costing guidelines favor the in-house
provisionh of goods and services and E%ereby subvert
the Government's stated policy of relying on th
private sector to provide its products and serv ces. ',

v

-~

b. States/private sector relation for activities funded by

«
’

- the Federal Governmeﬁt /

N

" Federal regulations do not address the issue of compeb@tion with
the private sector .. ;

kXl

The regulations establishing uniform administrative : /

' e §
requirements for grants-in-aid to state and local gofernments /
‘F‘ ¢ M - -

are contained in OMB Circular No. A-102. This‘Circ#lar waa

. . .
recently reissued as General Services Administration Federal

Managenznt Circular (FMC 74-7) with no substantive chan

!

i
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L S s :
No guidance or policy is set, forkh in the  Circular _ SN
. 4 o -
7 - ‘ 7 R -
+ concerning the relation of the private sector to the recipients

AT

LY ORArMIs- -l DooaTie pzen gt ondarSy ono e Lncle e
N 1
‘. . L/
however wihice® require tnat poocuremeat by the .grartees "...shall

»

" be copducted in’é manner so as to provide maximum open~d#nd free
. > - . '

L . /
competition.” . ‘ (

3. tate statutes and,geguiations

-

An extensive study will be released in the near future

A study of~stéte&§n§ local government purchasing is

<

.currently being performed by the Natiohal Association of Staté
5 . 1‘
. 1

Purchasing Officials and Peat, Marwick, Mitchell & Co., under

thé sponsorship'bf’the‘paw Enforcement Assistarice Administration.
’ v - . .
The study is directed to the acquisition and utilization of

goods and services;and its -gcope extends from state and local-

o~

laws to written.policiéé and day—fo—day praétices. Its

objective is to recognize an%'ideetify differences in public:
. hd ) g ¥

< - t . et ' X "
purchasing laws and practices and_thgighlight those c?aracteristic

that promote strong ggd”effébbive“programsl

The final report was scheduled for release in the~late
o , ¥ v )
summer of 1974, and a review of tgp'report had been expected for

"the purpose ©f preparing this section. Its release has beeh

. o . | £
delayed and the existence of the study and its applicability
can only be noted at this time. ' ’
J . .

A preliminary finding of the'study should be noted ~ that

f

s . . . . . .
© competitive negotiation procedures should be utilized for the

-

v ~12-
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AV

bid award in that -negotiations follow' recaint ¢f prcoposals to

- ~ \
. '

3
i

ersu-e: that tha bosk pricat and terss urs obLiained. Senl-d bid
.
2 procedures are used when a_com@lete purchase description can

[y - .

. .

be stated and the lowest qualifiedlbidder receives the contract

4
0

award. 7 : .

<
¢

4. Judicial decisions -

v
4

-

A Sunpreme Court decision has orovided an avenue for future
judicial relief from unfair government compatition
5=

s

\ . . d [
. B ol oo s u, D T nollg st ditor LTooastonal LIy oaoo.
' Competitive negotiation procedures.differ from the -‘typical sealed
J

|
. ' PV |
. . In Defember 1969, the City of Pittsburgh enacted an ‘
' ordinancé which placed a-20% tax on the?gross receipts of l
~ parkip garage/operatipns in the city. The city, which operated

/ : i , -

/ - ‘ -« . . .
. approkimabely 25% of the spaces covered by this ordinance, was

Exe gt from the tax. Several private gérége operators filed
. - ' Q;(
suit to enjoin anforcement of the ordinance alleging it was

invwalid under the Equal Protection and Due .ProceSs clauses of

t e'14th‘Amehdment; o < i )

Two Pennsylvania lower courts upheld the ordinance,'bu€

the Pennsylvania Supreme Court invalidated the ordinance and

consideied the issue of government competitionby noting...

s v

This government enterprise competing with private

lndustrj adds not only a new and most sxgnlflcant o -
' dimension to the- traditional constitutidnal pﬂoblem

v . of what constitutes a taking w1thoue due process

"~ but also an lmpermLSSLbla one."

-

y ) 4 ) ) . . » . r
- ‘ “‘The U.S. Supreme Court reversed this decision in &

X R
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\ -
of a state 1egislativ4.authority‘to impose or to hold that 'a
. - . - ' « ’ .
I N R N S N S - W | Since 1t makes a business unprofitabila,
On the quesFlon of fair competition, the Courc s reasonlng was

in Rittsburgh and no business Had been lost by the private garagé
i -
operators.

Mr.

Justice Powell concurred with the dec1sg9n but«

Separately emphasized. hlS understanding that. .. )

bl

...tgday s decision does not foreclose the p0551b111ty
that some combination of unreasonably burdensome 5

taxation and direct competitionby the taxing authority
might amount to a. taking of pProperty without . Jjust

compensation in v101atlon of the Fifth ang Fourteenth
endments." . e

. &
This stéteme@taprov1des a pOss;ble avenue f

or judicial
™ 2 R

. i
relief, 1f a comblnaflon of burdensome«kaxatlon and dlrect
compeeltlon by eltner a-State or local government body or

2Ehe
Federal Government isg found. Such tomblnatlon would/efféctlvelj
‘)l

exproprlate d prlvate business for public proflt and would entitle

the prlvaue bu51ne$s to just compensation. )
;;.‘ '

) .
» © . .
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Present Circnlar regulatiors are not uniformlyv imolemented, and

Justificatiors for in-house ar“"1L1ﬂs a@e freqgquently not valid

~, A et A . . -~ .- e .y et v ymel Y eyt sk
oy 1 - . I ¢ . N SNy - v ) A oLnn To

v [ e -t . - - A T T U EMIN

.-.raiivongles for ghe ccecaclon uf>Cove:nment
commercial and industrial activities are as T
dlversevas the act1V1tLes themselves,,

and that a new approach and‘stronger implementation of the

-

program to review and justify in-house activities is neededs
"...to achieve consistent and timely Goverhment-wide application

of the policies set forth in Circular A-76." ‘.

. g
)
’

>
The General Accouynting Office found ‘a lack of %fplanations

[\

Government recommend{tions to continue iq;hduse

«

supporting many

activities. The Depa¥tment of Commexce found the most frequent

- - . t4
) <

jhétification for Commerce in-house activities was that.a

‘cemmercial source was not avallable,or its usée would delay\a
. « s

-

- M . . . . . .
program. These Commerce activities included information .

- Hy
i - 19,

services such-as mjscelldneous.publishing, commercial printing,

typesettiné, aerial photography, microfilming and graphic arts;

most were in the Washlngton area aqd dupllcated services

v
~

-

readily available from the prlvate seqtor.“ .

1. Use of private secter i%fo;matiog firms by the Federal
Governmenc . . s . \ -

[ ' -
N .

i
1 -

. ‘ . ,
Private sector information products arc effectively used ], bart
the qovernment offers competitive pnoaﬁcb

- a. Creation of information ‘ ' ' p

/
Products range from dictionaries and technicadl books and \

journals<to computer programs and software. Many information
v

AN

[
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. . . \
however, and are sold to the general public in competition with

those prdévided by the private sector. Examples reflect inforration
. -~ ) >

-
-
z x

‘ . / + ¥ . . . . . .
not wnidia to govecrrant achivitios such as consteooctlon mannalg,

!

PERT schgddflng'teclniques, infoxpation theory, surveys of

manufacturers, software of a general nature,such as report
|

‘generators, and software application programs for payroll and

.private sector to continue the creation of new information
p

[N

accounting gystems. ) : .

Private sector information products must eventually b#

self-sustaining - incremental cost techniques are rarely.
. Ve

availahle. The Federal Government however is not required

to consider the é%st of creating the information offered to

© - -
-

the public. -

The sale of competigive products By the government

.

lessens the revenus bases and erodes the capability of the

products for the benefit of the public and the gévé?nment.

b., Managgment of informagion dissemination

Private sector firms manage comolex inggrmation dissemination

programs £or the government

-

An example is the program established by the Securities and
. * s ' ,

Exchange Commission. The program is run by Pisclosure, Inc.
under ceontract with the' SEC and at no cost to the SEC.,

a

§
b H ‘)".4 . ’ . !
*Approximately' 100,000 #nhancial reports'rézelved each

e
‘ 7

year by thé SEC are disseminated in microfiche and'éaper ®OpY to
\ - , oA




. . . . s . -
+ bibilioyraphic controls have been established and monthly and
) -~
L . . L .
cunulative indexes are gold together with approximately
. ; i
200 0 e Copezs x Lo o s

Complex central informacion facillitizs axre opzrated for
L &

the government by Informatics Tisco, Inc.- NAii;§?Sciéntific
o .

. .

+
»

and Technical Information Facility - and Opefations Research, Irc. .
. . . // . |
- the Nétfion'al Institute of Education's ERIC Processing and Resource facility

The skills required to properly operate and manage these

programs include technological and entrépreneurud-skﬂﬁs
y .. ’ / R
concerning the investment of capital and marketing to ensure

. -

‘the effective use of such capital. . .

4 Rl

c. Government information dissemination programs

. . s
They are facing increased pressures to become self-sustaining - T
- o N

Ed

>

7 \
&

Twdo significant exanples o; governnent lnformatlon

\ dissemination programs ayé the Government  Printing Ofﬁiqe and,

the National Pechnical Infokmatioh~Service. Congressional

-~

¥,
. . ‘ . .

A ' s .
pressures and actlons to make these activities self—shstalnlnd

.
-
~ L4

‘have increased.” The prices of their broduct§ have increased and
. A -
in somé‘casé;, the p{ice is higher than ‘a comparable.product sold
by a pri&aféjggétor firm fgf:the governmant.‘
4arket1ng\é}forts to lncreése sales and make thi ,gggsvlty

self-sustalning have increased. But in ordﬂr to, obtéln the

»

) —
flexibility necessary .to achieve this objective, the Director g

of NTLS proposed earlLer this year that NTIS be established as

e !

L - 1
e

. R

: e O b S T
. £ . g

\)‘ . 4 ‘ .

-~

. & a




4 quasi-public agency somewhat

' Cua i Ao

is i
an advantage a private sector firm has.

similar to COMSAT. This flexibility

It can shift resources

P e T N N RV s U <
M AN e - ‘nlr1o\- A2 L < I { i T
' v 432 OL new opportunitids, handie
- peaX workload problems- ‘ \
a and cut back a o
; , nd feduce operati
‘ . : perations when
necessary. ‘ \ f ‘ o L
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C. POTENLIAL CH S TO EX ING POLICIES AFFECTIM%‘

\NGE
.. GOVERM uz_\rr/ RIVATE s CTOR MLATI ONSHIPS : g

L3

.1. Recommendations bf the Commission on Government

ag raliancs

- - B N ~ Tyt P N o = . - - :
Roroy~~andationrns d oy the Cor—nigsion L2 QG e

on private enter rise for neaded goods and services

The Commission was created in 1969 to recommend methods

(4

to Congress that will "...promote the economy, efficiency,
"o . . . /

and effectiveness..." of procurement by the executive. The

. -

Commission was 1 bipartisan body with members from the Congress,

the Executive Brarch, the "public sector”, ‘plus the Comptroller

-

General of the United States. . .

The Commission had a large full-time professional sraff,

and extensive effort was expended over a two year period. The
Commission made 149 recommendations.  Some have beén implemented
. ¥ N - *

‘by executive regulation and some by legislation. A group has

<

been established within the General Accounting Office to monitor

the implementation of these recommendations and progress reports

Ay

are provided to C®ngress.
o -

. The Commission made the following recommendations:

Provide through legislation that it is the pational
policy to rely on private enterprise for needed .
goods and services, to the maximum extent. feasible,
within the framework. of procurement at reasonable
prices. (Recommendathn 22)

. Base cost comparisons on: -
"if ‘:‘w ‘. V’}
»n s
-(a) Fully-allocated costs if the work concerned
represents a significant element in the total work
load of the activity in question or if discontinuance
of an ongoing operation will result in a significant
decrease in operations costs.

7

-19- P 3




(b) An incremental basis i1f the work is not a
'signifidant portion of the total workload of an
organization, oxr if it is a significant portion in
which thz Covernmant provided a substan-ial iavess-

.
. iy ey Ty .
- . e, (Gecommzaliazioa 24) a

In its discussion of Recommendation 24, the Commission

1

g“ noted that... ..

. . . . ‘ a

It is generally agreed by Government and industry
personnel that the method used in determining the cost

_ of Governmant activities in some cases may bias cost

comparisons in favor of in-house performance.”
But, they indi<ATed that one major problem exists if the
%“' alternative total cbst method is adopted - government accounting

records do not readily permit identification and jallocation

. -

" of all indirect costs and depreciation!
A dissenting recommendation was reported by 4 of the

'Commissioners. They did not support the concept of using

-~

f -

any costs comparisons and recommended that a government in-house
activity be permitted only if reliance on the private sector

‘would truly disrupt or significantly delay an agency program, :

national defense, required in~house performance, or the product

.- -or.servige.was not and could not be made available in the private

A —— .

sector and was available from a Federal source. They further

recommended that ali practical steps be taken to encourage and
. -~

develop additional private sources in the unlikely evéent that

‘ t

sufficient congatitive sources were not availabie in the

»

private sector.

S

ERIC . ~20- \ :
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These recommendations were formally assigned to the

»

-

Office of Management'and Budget as the lead agency to develop

“

"

P S e 2. v Ty R sy e - . e el ymm s e = T 2 o
oo D e oned ewocuiive braned restonsa.. Gy Az roLozzed than

~ \

no 'substantive progress has been mads by OMB in 15 months and °

5
3

recommended that a positive program be pursued with a firm
completion date. ‘ . L
. Any attempt to predict OMB's response to these recommenda-

tions would be spectlative. They have indicated they do not

have sufficient staff at this time to develop the response and

~that it is difficult tq establish guidelines that edfectively

distinguish between the two situations set forth in Recommenda-

-
. oW
4

tion 24. i : o '

2. New Office of Federal Procurement Policy -

~

OFPP has not established policies or recdommendations at this time

-

L

The Commission on Government Procurement found a void in
A~~~

government procurement policy leadership. It recommended that

0
-

a central office be established to take theg Leadership-in

' L

procurement policy. oy

Legislation establishing this office within OMB was recently .
e,
enacted. Mr. Hugh Witt, formerly Principal Deputy Assistant
Sebretary of Defense for Iﬁstallations anq Logiétics, was ’

appointed its Director and will report directly to the Director

of OMB. 1In a recent interview, Mr. Witt indicated theinr position

. ~ , .

on the Commission's recommendations is still being developed,

A :
’ - . re,)
and if expected procurement oversight hearings are held by the
. Y,
-21- “M;‘D
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v‘
\ . -
| Scnate this year, would not have any specific

-

his office

\ recommendations or comments.
\ I
i

P A .
i

V3. bLegislacion o

\ ‘ R
i

Legislation on the guestion of governmant compatitign is not
expected in the near future

§ . h
\ In the Senate,

. k]
was established to’ respond to the various L?g%glatﬂbé~recodmend—

ations made by the CommLSSLOn of Government Procurément and

1

to
//
serve as a focal point for Senate legislative jurlsdlctgon. No
comparable committee exists in the House,where jurisdiction
4 N oo s ”'\“
for procurement leégislation rests with several Committees.
Procurement oversight_hearings have been scheduled for
early 1975 and testlmony will be taken on the/government
’ v
competltlon issue.by the Ad Hoc Subcommlttee.

The Subcommittee

held hearings earlier this year on a bill which distinguiskes
D',’ . ‘E‘\
¢ 4 . .

between contracts and grants and rquzres that items and
« N4

services procured for §§$ benefit of thevgovernment must be

®

made by a contract and not a grant. Fregpently,'capable‘f r-— /

te

proglt firms of the private sector are excluded from a N -
-,

.o R
procurement,since the grant award process I§ used and only

&
a non—prq{iﬁ or not-for-profit organization is eligible to

receive -the grant. The bill has passed the Senate and.House

action is expected after the November 1974 elections.

¢ A}

¢
"

-/ * N

22—

the Ad Hoc Subcommitte on,Federel Procurement
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1. Intrbductlon : . .
A ) ~ ‘< IS
I L e S R T S ST I P CI L ¢ ‘

. private sector.

" Government should rely on the private sector For implementation

‘primary purpose which is decision.making. , . .

T — ;
nriyabkn a0t . ,
nd L

P

o ‘ .
- The present executive policy is not uniformiy implemented

4 -

' -

M >

and provides a wide discretion tc a governmgnt agency in the

use, of gpe private sector to implem2nt its programs.

/

‘ -

The followihg‘practices'are,recommended for - the implementa—.

o ‘ - ¥
.

tion Of the proposed Nationai Program. They are pe rm1551ble

“e’- 2

under pfésent palic¢y and-régulations and will permit the govern-

- -

ment to exploit and use the strengths of ‘the various instit

-

utions’

>

of the prlvate sector and the competitive force found in the Ad.

‘n
. .
v . . .

B

~

P \

2. Proper.role of the government
. M ’ , &_‘.\_: « ~

of its programs - . |
- . S ] s ’ L

«

v

Peter Drucker commerrted on.the government's record of .

in -

per formance by neting... B
S . .

Government has proved itself capable of doing only :
2 things, Wlth great effiectiveness. It can wége war.
_And it can inflate the currency. Other things it

can promi'se but anly rarely can accomplish."” v

*~ ~. 4 . »

His comment is not made in arguing who can do a job better .

-~

.
.

or cheaper, the government may in some cases "do' something
better or cheaper, but that doing is incompatible with its . ‘e

. e s

1

’ [ )
The purpose of government is to make fundamenLal , v
- decisions,r and to make them effectively. * The

purpose of-governnent is to focus the polltlcal
-17
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energids of society. It is to dramatize issues.
It is to present fundamental choices. The purpose
qQf govercmant,s in ckher words, is to aovarn."

-
M 4
le” o

2 88 how =he

by

An 013 cfjlcmii wsed b
v ~

; .
government failed this purpose. .It tried to perform both

,-
()

as,an Ceram;

functions¥- deciding and doing - at the expense of deciding.
No fundamental choices were bresented and a single political

objective was implemented by‘a sirgle company acting as an

. agént only of the goverrment. The project was terminated

-after the required fundamental decisions were wade.
. . ‘Drucker‘argues that the private sector institutions
should be used for the actual ”doing“ of performance,

.

Qperatiohs, and egecutidn. That government should know their

capabilities and orchestrate them much as a symphony conductor

knows the performance characteristics of his musical

instruments amnd draws best performarice from each.

3. Recommended practices
- -~

A. As a matter of policy, rely on the private

' sector to obtain needed goods and services and
. encourage non-federal governments to follow this
l policy .

The Department of Commerce and the Commission on Government

’ -
’

r Procurement noted many benefits of such policy. The total

%
ru* ) .
- cost of goods and services would ke less, tax revenues for all

\ &
’ ¢ '

units of goverrment weuld increase, and the technical and

management skills required to dev@lop new apnd innovative goods
N B € N, ~

and sacvices %guld remain ir the private sector ,and be
-/. 1’ - !

/ N v

E l(j avarlable @6 gther units of ghé'qoverpment and to §ociety.
& A .
P v | T ‘

: ' S Lo wdd -




: B: Provide an early opportunity for the private
' sector to participate in the’ review and criticism
of specific prcgram documents being developed

JCLTS P wMiaushoe ol Dollllte o Do ot s, reatblons anua
criticisms to the widely disseminated drafts of its National

4 N N .
‘ Program document, but it is essentially a statement of goals

and objectives and the discussions that arose centered on the

emphasis given to the various institutions of the private sector

in achdeving these goals and'objectives.
‘ » - - €

As more specific documents are developed, specific

ey criticism will develop which will provide;..

1. Additional-informations and facts for the
development of specific components of the National’
Program. LT ‘ o

o ‘

- 2. A better understanding of the capabilities of ‘the
various private sector institutions and how ‘they can

be utilized
I A

' An example éf an early involvement with the private sector
is a 2 d;y se;}nar,wﬁich williﬁe jointly spogﬁored‘by the
Federa}}%nergy Administration and tﬁé Information Industry
Associa!&op next January. Roth goverﬁment and'brivate sector
representatives will participate. Its éurpose is to de;elop
ideas and specific methods by which the private sector can

N

‘ assist and participate in the dissemination of energy ‘information

col&ected and generated by the Federal Government.

)
~

—_25~ f‘;\' / ’ . v
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A <.
. ¢ .
C. Offer to the private sécﬁor the opportunity to
take resporsibility for development and implementation
of specific information programs .

a

- - . o ~

e v =y L g -~ Lot e} Sy e 1, N

DIAITLCY T D8 LItSL RNl AN VU TLOs sy, AL L=
. ~

T T

instances, the oifesc may. not be bccessary since a private -

sector member may establish’ité own program without government

.

funds or specific access to required government controlled

) +

information. Information Dynamics Corporation did not pse < T

government funds to establish its Bibnet system which will

3
compete with the Ohio College Library Center {OCLC) system. R

Both IDC and OCLC make use of the MARC tapes provided to the
public by the Library of Congress. The ERIC tapes are avail-
able to the public and are used by commercial firms to create

~ information products.

1

[

‘ " In these examples, where private risk‘capital or other .

sources of funds are available, and specifie access to govern-
tion sources is not required, thé;decision to
SRR :

ormation program will be made by the investors

ment infor

implement an i

’
-

of the capital on \Qgected market conditions. The government

N ' -~

'pportunities since...

. should encourage these
- v

~

1. Res&%zees of \he private sector w111 be utilized
instead of tax rev ugs‘ ,

2. Government resources will be free to implement
2r program components Where government initiative
andlasglotdnce may be requixed.

Where specific access to information 'throlled by the

&

government’ is required, the government can ofEQr to the private

: § sector 'the opportunity to develop information progqui\upder
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financial market gpr these reports demands their quick receipt.

e T T2

Access to these reports is assured in the contract and the con-

1 N .

tractor has the contractudl responsibility to provide copies to

the public at érices set forth in the coptract.

+
-

. A

. These opportunities can be developed by a continued

Y 3

1
adialog with the private sector and by solicitation through the
. J .
Commerce Business Daily for statements of capabilities from

interested parties.

- . o

D. If information products or services are
: required for the government's own use and they
. are available from the private sector, a government
activity should ndt be initiated to provide the
) product or service . R

The NCLIS Program document states that "...government

agencies should Qot initiate information services that can be

\’ ~ »

provided by the private sgctor unless the cost to the government

v
7

would be significantly reduced or unless the private sector

- ’

service is unable to meet the government's specifications for

“

timeliness, quality, and continuity." |

As previously shown, use of thelCircular A-76 cost com-
. . . - . PR . ’ .
parison guidelines can show a significant cost difference in

-
-

favor of an’ in-house activity,even though the total cost to the

goverrment may be higher than if procured from the private sector.

-

~27- -,
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able, the government should rely on the competitive force of

13, murizbnlace to eshteblich a falr price for the nreduct or
. .

N 4 * . .
) . B .
If only a single supplier is available and the product

or service is sold in substantial quantities to the public, the

government should rely on the market acceptance of the offered

price. This prowedure is acceptable under current government

.

procurement regulations.  If the product or service is. not sold

2

in substantial quantitiesg®o the publie, government procurement
- ] -

. . . S ¢
regulations require a cost analysis before contiigtlng to assure
' S

a reasonable price. Competent procurgment personnel can .
. A )
accomplish this. 7 ’

If a product'dr service available from the private sector.

> . N - . .

is in substantial conformance with the govermment's specifida-

x -

tions for “timclineds, quality and continuity," efforts to

duplicate it should not be initiated.J!Goveinmeﬁt agencies ..

4

frequently justify in-house activities by a zather fine distihc-

“

tion .between an offered product or sexvice and their specifica-
+ K
tions. | .
E. Ensure that all private sector -groups may
participate in the procurement process
|

Even if the Senate bill distinguishing bet?een contracts

. 3
and grants is not enacted, capable for-profit firms should not

»
.

be ezcluded from the procurement.process because they cannot

be aw-cdad a grant. -

—-28— ~




acquisition of broducts and segrvices.

.

m;;ﬁﬁ
’w
L

e

v ot

solo=s0uron

gaining the

benefits obtained from competition. All government) studies

A

and recommendations favor the use of competitiog in the

L 4

- Study Group #1 of the Commission on \Government Procurement
. - . A T

reduces costs b§'25 to 50%." Further.

negotiation process.for high technology items, technical

and management innovationﬂis sought and ebtained in the proposals

[ ~ .

received and during the negotidtion process.
K4 N

K

»

The benefits. 6f lower competitive costs and innovative

proposals from qualified private sector sources can be obtained

through sound procurement techniques.

These techniques include
seeking'qualified.sourcés through the Commerce Business Daily

and other media, publicizing availability of Request for Proposals,

*

.. - o« . . .
pre-proposal conferences where the program specifications are

and through negotiations

.
1

. g : ) : *
with each offeror in the competitlive range. N

‘k,- R ~ -
These prictices and techniques ate not exhaustive,but can

8 o\ »
N

provide the framework for the active participation of the private

.~

thoroughly reviewed and;criticfzed,

sector in the proposed National Program.
A .

i
i
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