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FOREWORD

There has been strenuous debate the past couple of years
over the increasing reliance by the federal government on
private accrediting bodies in the government's' determination
of those educational institutions and programs eligible to
participate in numerous federal funding programs. The debate
has extended.into Congressional hearing rooms as legislators
began the long public process leading to further amendments
to or rewriting of the Higher Education Act of 1965.

There has emerged from the Congressional hearings, various
national studies, conferences, and seminar-type discussions a
vkconcept of quality degermination for federal funding purposes
“that would rely on a procedural-regulatory system equilaterally
.participated in by the federal government, the individual state
governments, and the private_accrediting bodies. At ieast the

concept as rhetorically discussed is "equilateral." Legally,
np one seemed to be quite sure that such a partnership was
pbssible. . “

tn an effort to determine what the actual .legal lengths of
the triangle might be, the Council on Postsecondary Accreditation
cjnmissiqned a scholar, Professor William A. Kaplin of the Catholic
University of America, to mgke a.study and write a report on the
current .and future status of the education "‘triad," with particu-
lar reference to determining eligibility for federql funds.
('S . : : v ’
>\' Mr. Kaplin, Associate Professor of Law, is mno stranger to
“the intricacies of accreditation. He was a legal reviewer of the
landmark court case of Marjorie Webster Junior College versus the
Middle States Association of Colleges and Secondary Schools; con~
tributed a_significant working paper on the law's view of pro- e
fessional power to the national Study of Accreditation of Selected )
ealth Educational Programs; formerly held a legal position with
the Department of Hualth, Education, and Welfare; and periodically
teaches a course in higher education and the courts.

e
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This 1% the Tirst in a’'series of studies and reports planned
by the Council on Postsecondary Accreditation in fulfilling its
perceived role of serving as a balance wheel for accreditation.
‘A second study on another new concept, ''educational auditing! is :
in progress and, hopefully, will result in'a report around which '
a national conference will be scheduled in the spring of 1976, ‘

Meanwhile, we are pleased to present this report by Professor
Kaplin. We think it is a significant contribqtion to the litera- ;
ture -- literature from which national policy could emerge.

Kenneth E. Young
President, COPA
August, 1975
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. .
I. The Existing System of Postsecondary

Educational Ggpvernance

The current syétem for governing postsecondaryeceducation
is a dispersed conglome;ation of governmental and private
activity which Harold Howe onée called a "non-system to-the
second power." Although the federal government, the states,
and the private accrediting associations (the postsecondary
education "triad") all participate-substantially in the system,
‘coordination . of activities both Within'each triad elementAand'

s among elements has often been inadequate and gaps have often
[+] - -

" existed where no one seems to be regulating.

A. The Federal Government

Probably the major function of the federgl government is
the establishment of nationai‘spending priorities for postsecoﬁd-
ary educatioph and the provisiOn of federal funds for expenditure
in acéordanée with priorities. ' The Officé‘of Education and the
Veterans Administration provide the bulk of federal aid. The
Cohmissioner of Education recognizes private accrediting agencies,
and to a lesser extent state.agencies,‘whOSe approval of insti-

tutions and programs is a pre;equisite for eligibility to parti-

&,

cipate on OE programs.l/ The VA relies for eligibility Ppurposes .

on State Approving Agencies which operate under federal contract

and are reimbursed by the VA. The state approving agencies may

approve all coufses accredited by a nationally recognized accrediting

1. See generally "The Federal Eligibility System as Adminis-
tered by the Office of Education” (ATES, USOE, April 7, 1975).

ERIC | | :
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agency (38 U.S.C. §1775), while for nonaccredited courses . they
mu%t follow criteria and procedures specified in federal law  ,
|

(%é U.8.C. §1776). The recognition function and eligibifﬁty

/

/ |
decisions of OE are often relied upon by other federal agencies
i
when they make funding decisions.
- - The federal government also provides some educational

o

consumer protection, in fragmented fashion, through various

agencies. DOD, HUD,‘BIA, FAA, FCC, and the fraud branch of the
Postal Inspection Service all participate_in some fashion.g/
Proprietary schools are Fegulated by the Federal Trade Commiss;oh '
under its quthority to prevent "unfair or decéptive‘acts or ’
pracfiqss in commerce. . . ." (15 u.s.c. §345(a)). The federal
gdvernment also exercises regulatory authoritonver postsecondary
educational institutions in certain other defined areas of

nétional concern, e.g. equal employmeﬁt opportunity (EEOC) and
private sector labor relations (NLRB).

Additionally the federal government performs technical

assistance and national }eadership functiorfs in postsftcondary

- .

education and supports postsecondary education research. OE's

publication of directories of educational institutions is an ¢
example in this general area, as is the work of the new National

Institute of Education.

3

B. The States .

The states' broad functions in postsecondary education

2. See "Toward a Federal Strateqgy for Protection of the
Consumer  of Education" (Report of the Subcommittee on Educational
Consumer Protection, Federal Interagency Committee on Education,
Dec. 18, 1974). - :
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-,
encompass planning, operating, reguletingd and funding. Consumer
protection is a major though sporadically exereised regulatory
respensibility of tﬁe statee under their-polick powers. Overall
educational planning {s the respoﬁsibility of Hoards of regents or
coordinating boards in many states, although the degree ofnplaﬁﬁinq
~and coordinating varies greatly depending en the state.
There are essentlally two layers of stat® regulation of

postsecondary institutions and progrlams, but bpth layers are not QE*

found’in all states and they are not always clearly distinct. from

one another. The first level is incorporation or chartering, a
functlon performed by all states. Some states have very general-

laws for all nonprofit corporatlons, some have statutes particu-

b ”

larly for eleemosynary 1nst1tutlons, and some have special statutes
for incorporating'edqcatlonal institutions. Proprletary schools
are often releg;%ed to %eneral business corporation laws. The
states also have responsibility for registering foreign corporations
(E;e; those cHRartered in anotﬁer state) wpich'do business in their
jurisdiction, but how and when this applies to foreign educational
institutions is sometimes unelear. ‘

The second level of regylation is represented by licensure.
Tpis is a more.substantial form of regulation because it invques

education requirements in addition to corporate ones. Such

requirements are generally imposed as a condition of offering
education within the state, granting degrees, or using a collegiate
.. name. Not all states have licensure requirements, and their
4

strength and enforcement varies among those that do. Often

accredited institutions are exempted from all or most requirements,

ERIC e
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" thus substantially escaping the net of state supervision.=

.

' A model state'regulatory statute was recently drafted by ..

4/

the Education Commission of the States—/ and has been adopted
in several statés. While it is much more comprehensive and

‘administratively sound than most current state legislatidn, it

”

. i
does contain a provision permitting broad exemptioh~af accredited

institutions and programs "provided [that ‘the state agency] may

N

require such further evidéﬁce and make such further investigation
as in its judgment may be netessary." (§6(2)).
States also operate Stéfe Approving Ageﬁcies under Veterans
" Administration programs (see I.A. above). This function is
sometimes, but not always, done by the same state staff which
pérforms licensure. States must also establish a State Postsecond-
ary Educa£ioﬁ Planning Comﬁission (the "1202‘Commissions") as a f\
condition to receiving céréain federal aid for community colleges \

"and occupational educatidn (see Title X of the Higher Education

Act of 1965, as amended in 1972). The state's -existing coordinating

bgard or board of regents.may be designated as the 1202 Commission.

States are also feéponsible for reviewing the academic
credentials “of applicants for professional and occupational

licensure. nDuring this process they pass judgment on ‘the educational

validity of courses of study andainstitutions frdm- which applicants

have graduated. This function is performed by yet other state

3. For a review of state corporation and licensing law, see
Legal and Other Constraints to the Development of External Degree
Programs, V.I, §4.1, & V.II, appendices A & B (final report under
Grant NE-G-00-3-0208, U.s. Nat'l Inst. of Educ., Jan. 1975.)

4, Model State Legislation, Report of the Task Force on Model
State Leglslation for Approval of Postsecondary Educational InsEitutioan
., and Authorization to Grant Degrees, Education Comm'n of the States,
) Q o. 39, June 1973. ©
ERIC - -
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_agericies, usually a collection of boards each with jurisdiction

AS

‘over oqézfr more professional or occupational categories.

Nalvs

publ'c systems of postsecondary education and may prdvide various

‘addition, the states.establish and operate their own
. 3 ) .

.

a

.
. kinds of financial assistance for private institutions or for

studenys in polic and-private institutions.
N hd .

™ q:“:ThE'PE&Vate Accrediting Agencies

>
. “;Slnce accrg?ltatlon is undertaken by a wide varlety of private
-agencies and a§§0c1atlons,‘some accredltlng entire 1nst1tut10ns

and sqme accredltlng parts of lnstltutlons or, specialized programs -

of study, no upiformly appllcable statement of accreditation's 3
purposes and fundtidns is possible. Although there has been con-
siderakle detate }n recent yedrs concerning purposes and
functions?‘éhe resulting statements are dsually quite general and .
there as no strong consensus even for the generalities. Although
greater consensug is likely to develop under th;\leadershlp of the
new\CounciL on Postsecondary Accreditation, differences among

" agencies will conptinue ‘to exist and an understanding of acgreditation's

“purposes and gunctions'will depend as much on identifying the
'l

¥

differences ak upon defining the consensus.

. The U. Office of Education's list of accreditation funcé;ons'

has nine #ntries, the prlmary one ,of which is “certlfylng that an

5T .5/

inqtifﬁtion has met esta:l;shed standards." But the accredltlng e

community itseélf does not lay claim to all these functions. Even -

o

5. See “Natlonally Recognized Accrediting Agencies and
Associations," /py1 (AIES, OE, Jan. 1975). A helpful analysis of
this list can be found in Selden, "Dilemmas of Accreditation of °
Health Educational Programs, SASHEP Staff Working Papers; Pt. II,
nn- G-3 to G- lO (Nat 1 Comm'n on Accrediting 1972) . \
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.

regarding the quoted function, many agencies would claim that

institutional- or programmatic self-improvement is a more predomin-

@

| ant function .or would caution that accreditation "certifies" only
that the institution or program is meeting its oﬁn‘stated

objectives.-

~

!’ ‘ In a recent study, Jerry Ww. Miller gathered statements from

45 iccrediting agencies concerning their functions. The result

was a list of 32 functions gach of which was.cited from one to 35

TN . ; ) N

times in the statements. Most often cited were improving educa&ion,
' N N

stimulating:improvement in programs and in institutions, improvgné

standards, assuring adequate educational preparation of practitioners,

2% ~

2 and identifying acceptable institutions and programs of study.
"3Miller ‘used this listing as the basis of an extensive survey

(V%? the Delphi procedure) of apprOXimately 100 knowledgeable .
i ﬁagsons both within and without the accrediting community. The

proccedure produced a revised list of eight functions which

accreditation should {not does) serve. The two_primary‘functipns

' were

|
|
|
| N . . .
. To identify for public purposes educational insti-
tutions and programs of study which meet established
standards of educational quality. L
« To stimuldte improvement in educational standards
and in“educatonal institutions and programs of study
by involving faculty and staff in re?uired self-
evaluation, research, and planning.$
1

©

D. Interrelatid&ships Amdng Triad Elements

Although.each element of the triad has its own interests to

6. Miller, Organizational Structure of Nongovernmental Post~
scconda;x_Accreditation. Relationship to Uses of Accreditation
(Nat'l Ceam'n on Accrediting 1973).

< J
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USOE. §/, It similarly relies on the states in this process by .

. Associations" (AIES, USOE, Jan. 1975).
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'=accept difficult challenges posed by its legal. responSibilities.

"The follOWlng briefly'summarizes the major current interlocks.

pursue and its own particular sphere of operation, the elemerfts

also share many common concerns and serve many functions which
‘ i

- relate closely to those of other triad elements. Often the

practice.is to formally interrelate functions by having one

_element of the triad rely upon determinations or judgments of

another element. Although the current debate has focused mainly
on patterns of federal reliance on . accrediting assoc1ations in
determining federal funding eligibility,l/ many other reliance
interlocks are evident in the governance system. Sometimes these
interlocks résult from considered policy judgments concerning a

particular task, but often they result from political restraints,

the shortage of funds, or perhaps an element's disinclination to

The federal government relies on accrediting agenc1es to

identify 1nstitutions and programs eligiblé“for‘a*wtde'fange of~_~;i

federal education programs,éparticularly those administered by .

requiring that institutions and programs have legal authorization

from the state to prov1de education programs before they can be
eligible for.funds. The federal'government also relies on the
states to operate - State Approving'Agencies (38 U.S.C. §§1770-1779)
under veteran's educational benefits programs, and it relies on

7. See generally Orlans,et al., private Accreditation and-

Public Eligibility {1974) (the Brookings Study commissioned by
USOE) .

*8. "See "Nationally Recognized Accrediting Agencies. and C.




N
| state agericiés to identify eligible institutions and programs
of nursing and of public vocational education under certain.USOE
progxams.g/
The‘states often rely on accrediting agencies by exempting

accredited institutions or programs from various licensing or -

other regulatory requirements. Some also rely on accreditation i

-

in détérﬁining eligibility under their own state funding prograﬁéf ;
and the State Approving Agencies rely on accreditation inmapprdving
Courseé under veteran's proérams (38 U.S.C. §1775(a) (1)). State ,
licensure boards qlso'rely heaviiy oﬁfaccreditation by haking
graduation»from.an accredited school or program a prereépisite té
T, professional or occupational licensure. In many of these instagégs
where statés rely on accreditation they iﬁ turn rely 6n‘the. :
federal government (specifically USOE) to recognize and overseé
the accrediting agencies whose détefminations they accept, and
to publish directories indicating the accrediﬁed'status of scﬁools.
The acéréditing agencies, as private bodies, do not formally
rely on other elémengs of the triad in the 'sense that federai and
state governments do. But they do rely on the sta;eé to reéognize
van institution's legal existence and degree—grantihg authority as
a prerequisite to accreditatiqn. They also-rely én stateévto
recognize and prétect their own legal status as corporations. And
in a seﬁse maﬂy_agencies rely on federal and state goverﬁments to

indirectiy lend the support of public sanction to accrediting

determinations by their reliance upon them.

-

9. See "State Ageacies for Approval of Public Postsecond-
ary Vocational Education .and State Agencies for Approval“of
Nurse Education"” (AIES, USOE, Aug. 1974) .

ERIC s
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1I. Legal Constraints on the Functions of, and

Interrelationships Among, ‘the Triad Elements

a -

z

s e

The range of functions which can be undertaien by the
triad is llmlted by federal or state constltStlonal prOVlSlOnS,
statutes, and admlnlstratlve regulatlons which define and

Timit each element's legal &duthority. Proposals to change the

functions of anyvelement must thus be considered in light of

this framework of existing law.‘ This section of the Report

explores legal constraints pertinent to each element s role in i

.

the governance of postsecondary education.

- -

A. Federal Government

As courts have often noted, the federal government is a
éovernment of limited powers. It has only those powers which
are expressly conferred by the Constitution or which can reason-

ably be implied from those conferred; In the realm of education,
federal authority -stems primarily from the "Spending Power,"
i.e. Congress' power to tdx :nd spend for the general welfare.’
This*power is the constitutional basis for virtually all federal
aid~-to~-education proérams, inoluding those which employ accredi—g

tation -as an eligibility criterion. The spending power, however,

does not give the federal government a roving commission to regulate

postsecondary education. What leverage the federa}:go?ernment‘

exerts through the spending power arises from its establistmment
of purposes and conditions for expenditure of funds. Thougﬁa
recipients are subject to. federal requirements, they could avoid

the requirements by not accepting the funds .

ERIC ~ ./&, - ’
_ {




The U.S. Commissioner's authority to_xecognize‘accreditihg -

ag§h¢ies derives from Congress' exercise of ‘the s pending p ower;
" by which it has delegated to the Commissioner the authority td_

determine eligibility under fedéral aid pfograms for postsecond-
: |
ary education. Thus fécognition is not a direct -exercise of

~l .

regulatory power but rather a function which exists due to and
only in the context of federal .fund expenditure. The spending
power would not authorize recognition independent"of expenditure

or permit the federal government to imposegrecognitionvrequire—
- N ° a

-ments which are unrelated to the federal goVefnment'é interest in

10/

..the expenditure of its funds.— Nor would the spending power
- .authorize the federal government to require all accrediting
agencies to be recognized in order to perform accrediting functions.

It would only permit. a re@uirement that an accrediting agency be

recognized if it_wishes the federal government to.rely on its .-
" judgments in the process of expending federal funds.

. | -
Any federal iﬁvdlvementvin private accreditation or other

aspécts of postseéondary qucation deeper than that aﬁfﬁofizéd by
the‘spending power would hévé to be jystified under one of éongress'
_regulatory powers. K The only éuch power with major pertinence to
this Report is thé "Commerce Power," wﬁich authorizes Congress

(and administrators to whom Congress delegatés power)_to regulate °

10. It has been argued that some of the Commissioner's current
recognition policies may exceed his delegated authority or legiti-
mate interests in Pederal fund expenditure. See Dickey- & Miller,

" "Pederal Involvement in.Nongovernmental Accreditation,” 53 Educ.
Rec. 138 (1972); Finkin, "Pederal Reliance on Voluntary Accredi-
tation: The Power to Recognize as the Power to Regulate," 2 J. of
Law and Educ. 339 (1973).

ERIC - T o
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RN activities which are in or which affect interstate commerce.
courts have held that this power juétifies establishment of
fedéral wage and hour standards lor smployment in public and

private higher educational institutions errgaged in commerce

(Maryland v. Wirtz, 392 U.S. 183 (1968)) and federal regulation
. . P e
. . L. RO
of labor-management relations in private institutions\pof higher
. - . AN .

- . education (e.g., Cornell-Univeisity,'183 NLRB No. 41,74 LRRM

1269 (l970)) This power is also the . legal basis for Federal

e
*

Trade COmmLSSLOn jurlsdlctlon over proprietary schools <Wh1chv
"commit unfair or deceptive acts or practices in Commerce" L

(15 U.S.C. §345(a)). and would permit extension of similar

jurisdiction to’hon-prdfit,postsecondary institutions. Any |
future application of antitrust laws to postsecondary educational

institutions or accrediting associations woyld also be based on

11/

the commerce power.—
For the most part, however, the commerce power has not been oo
extensively invoked in education. While it is a reservoir of

constitutiénal authority which could support a range of new. -~
federal regulatory functions in postsecondary educatioﬁ;fits )

.

use has and will be limited by the tradltlon of state and private,

¥
control over postsecondary education and the neCESSlty of show1ng

that regulated activities are "in" br'"affect" interstate

11. See generally, regarding postsecondary education and
the antitrust laws, Wang, "The Unbundling of Higher Educatlon,
1975 Duke L.J. 53. And for a recent Supreme Court decision ~°
rejectlng the existence of a "learned professions exemption" .
under which accrediting agencies. have sometimes claimed immunity
from antitrust 1aws,”see Goldfarb v. Virginia Gtate Bar, 43 U.S.
Law Week 4723 (1975)-. :

4 . ) .l
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commerce .— The spending power remains for now and the

‘immediate future as the prifary legal path for federal involve-

«

ment in postsecondary education. . L

B. State Governments . e

Unliké the federal governmenf,vthe stétes have.governments?.
of general powers and can claim all governmental power not dgniéd
them by the federal constitution or their own coﬁstitutionsvf ?
VBesides having spending power comparable éo the federal govern-
ment's and plenary legislative power over their own public .
educational institﬁtions, states also have broad rgguiatory
powers (usually called "police powers") over private acfivity :?
affecting the public health, safety, or general welfare. Educati;ﬁg
"""{g, By both legal principle and political tradition, readily B
encompassed within the state's police powers} While the stétes
do tap those powérs extensively to reguléte education, this
regulation is much more substantial in elementary—sécﬁndary than
in postsecondary education. In the latter area each state P%S-
a reserve bf legal authority sufficiently broad and combrehéééiye
to ﬁangle most problemé currently under discussion. States may
fail to act on such problems for lack of money or eéexpertise, but

lack of power should not be a reason for inaction except as noted

below.

12. Legally, this showing is relatively easy to make and
couldiprobably be made for most of postsecondary education hy
an ingenious Congress. See, e.g., Maryland v. Wirtz, 392 U.s.
183 (1968); Katzenbach v. 'McClung, 379 U.S. 294 (1964).

ERIC 19
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A.state‘s regulatory power exists in:mbst reSbects only
within its own boundaries. If a degree mill in State A'is
mailing bogus degrees iﬁtofstate'B, the lafter cannot regulate

. the degree mill out of existence. It can regulate the school's
sales personnel if they appear in Sﬁate,B, or it can refuse to
recognize the degrees fof itﬁ own governmental purposes, but in
other respects State B is degendent upon action by State A,
the situs of fhe school. « éhus, in the interstate or national
arena, states can qomprehensively effectuate regulatory goals

N only by joint (e.g. the interstate compact) or cooperative
Y 3 €-g ;

(e.g. uniform legislation) action. The necessary agreement of
pﬁrpase, method, and resources is often difficult to achieve,
especiall& when the problem’is_pational innscope {mplicating all 
50 stétes.
Beésides these legal and practical difficulties, state

power in the interstate or national érena is directly‘limited
by the commefée clause of the federal Constitution. Even where
Congress has noﬁhsought to regulate, the commerce clause as
construed by the courts acts as an implied bar to soqe forms @f.
state regulation which affect the free flow of commerce among h
the states. It is settled that the clause prohibits state

- 'regulation which discriminates against interstate commerce or

e .

out-of-state enterprises in favor of iptrastate commerce or
in-state enterprises.  And even regulations which apply chn—
handedly to both interstate and intrastate activity may never-

theless be invalid if they substantially burden interstate 

ERIC o
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commerce. The general rule, unanimously affirmed by‘the
Supreme Court in 1970, is that: : - ’

Where the statute regulates evenhandedly to effectuate ‘
a legitimate local public interest, and its effects

on interstate commerce are only incidental, it will"

be upheld unless the burden imposed on such commerce

is clearly excessive in relation to the putative .

lo¢cal benefits. If a legitimate local purpose is

found, then the question becomes one of degree. And

the extent . .of the burden that will be tolerated will

of course depend on the nature of the local interest.

involved, and on whether it could be promoted as well

with a lesser impact on interstate activities. [Pike v. )
Bruce Church, 397 U.S. 137, 142 (1970).]

>Pdtential commerce clause limitations o¢n state police - -
powers will become increasingly pertinent as bostsecondary -
education institutions ‘and programs incrgaéingly operate onfa“
national or.regiona;, rather than purely 16cal,.basis, and as
innovation; in postsecondary education increasingly make use

of interstate mails and communications media, computer hook-ups,

branch campuses or counselling centers, transient instructors

"or students, and other interstate delivery techniques. But

though the likelihood of burdening interstate commerce becomes
stronger, the state's legitimate interests in regulating are
also strong. Prevention of "fraud, misrepresentation, incom-

petence, and sharp practiée" are acknowledged as weighty state

interests in the cogmefce clause cases (Robertson v. Calif.,

328 U.S. 440 (1946)). Thus, in matters pertinent to this Report’
states retain cohsiderable regulatory authorit& even over Qoét—'
secondary education activities which touch upon or affect
interstate ¢ommerce;'sd long as they regdiate evenhandedly and

focus on the in-state aspects of interstate activity.

O
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When the educational activity is so Qompletely interstate
that state authority is 1nadequate for elther legal or practlcal
. reasons, then the regulatory task is approprlately ohe for the
.federal government. The examples in (A) above suggest areas
for such federal invoivement. Even here, however, state involve-
ment and cooperation between federal and state governments may
often be essential, especially regardlng unfair or deceptlve

practices (see IV (A) (6) below).

C.  The Private Accrediting Agencies

‘The accrediting agencies, being private, do not derive

their power directly from public law as do federal and state

governments.’ They owe thelr existence and legal status baslcally

»

to the common law,of "yoluntary associations" or "prlyate
assoc1atlons“ and tao state corporatidbn law,l3/ and they have
whatever general powers are set forth in thelr articles of
.incorporation or association and accompanying by-}aws and rules.
These powers are enforced through private sanction embodied in
the articles, by-laws, and.rules and through voluntary public
and private reliance on accrediting decisions, rather than
through the direct public sanCti0n~of public law. (See, however;
Section I(D) above.) -

Aside ‘from Lhe practical‘limitations on their powers

stemming from the absence.of direct public sanction to aid in

enforcement, accrediting agencies are also subject to regulation

i3. See’ generally Kaplin & Hunter, "The Legal Status of
the Educational Accrediting Agency," 52 Cornell L.Q. 104 (1966).
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. by federal and state governmenﬁé under the powers and subjeét
to the limitations set forth in (A) and (B) aPove. Accrediting

 autho;itylis also limited by ‘the common law of associationé as
enforced -by the courts. The emerging principle in the latter

area, as stated by the appellate court in the Marjorie Webster

litigation, is that:

Where membership in, or certification by,. . .

[a private] association is a virtual prerequisite

to the practice of a given profession, courts have
scrutinized the standards and procedures employed

by the assoc1aQ;0n notw1thstand1ng their recognltlon

- of the fact that professional societies posses-a=

[E

bpec1df1zed”competence’in evaluatlng the qualifications
" of an individual to engage in professional activities.

The standards set must be reasonable, applied with an
even hand, ‘and not in conflict with the p&bllc policy
of the jurisdiction. " Even where less thak complete
excluysion from practice is involved, deprivation of

. - substantial economic or professional advantages will
often be sufficient to warrant judicial action.l4/

s Subject to this developing common law, to existing state
and federal law, aﬁa to any further regulation imposed pursuant
o2
to federal and state power, a private accrediting agency may
[

legally perform any function in postsecondary education whlch

is within the scope of—its articles and by-laws.

D. Interrelationships Among Triad éaements

The three triad elements seldom exercise their legal powers

in complete isolation from one another. As Section I(D) above

Q
indicates, one triad element in exercising its powers will some-

14. Marjorie Webster Jr. College v. Middle States Ass'n,
432 F.2d 650, 655 (D.C. Cir. 1970). See generally Kaplin, "Thé
Law's View of Professional Power," in SASHEP Staff Working
Papers, Pt. II, J-4 to J-16 (Nat'l Comm’ ﬁ\Pn Accrediting, 1972)

_é( . :‘
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times rely on the judgments or decisions of another triad
~.element. Such iﬁterlockiﬁg reliances can create additional
. problefus regardlng legal authorlty For both federal and -
state governmentéq authorlty to rely on prtvate groups such
as accrediting agencies may be limited by‘yhe."delegatlon of \
authoriFY" or "non-delegation" doctriney Fer,accreéiting . .
asseciations;_aetive cooperation in a/éistem'wﬁereby federal -
“or state gbyernment relies entﬁeir d cisiSps may subject the

= associafions to the "state action" ddgtrine.

3

. . TN A
1: ' Non-delegatipn Doctrine. It is clear \that both

Congress and state.leéislatures may delegate bﬁgad authority.
over educational ﬁatters to administrativefaéencies or officers.
Eut‘the power of legislatures to delegate to private groups or
organlzatlons (or the power of admlnlstrators to subdelegate
their delegated ;uthorlty to private groups or organlzatlons) lS,
much more restricted. Courts, particularly state courts_constrULng_
state constitutions, have often held such delegations to be"

s uﬁéoﬁstitutional as an abdicatiOn of government's law-making
responsibilities. Thus federal or state governmental involve-
ment with private accrediting associagions, to the extent it can

.
penconstrued as a delegation of governmental authority to such
associations, may be subject to qﬁéstion.under the non-delegation

doctrine.

In 1970 the HEW Office of.General Counsel prepared a

~working paper on whether the system by which the Commissioner

of Education relies on accrediting agencies under Federal

e

RC T
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aid-to-education statutes~' constitutes an ﬁnlawful delegation ‘
of authority. . The pépe; answered in the negative because the - l
system "contains sufficient safeguards against. . .arbitrariness
‘ and abuse."” The safeguards were these: 1) theVCommissioner,
Vrécognizes and monitors all'accrediting agenéies whose decisions
afé relfed oﬁ,'thus providing on-going assuranée'thﬂﬁ accredit-
R ing activities are consistent with federal interests;.and
2) accreditation is a well-establisheu “1nction uqéértaken fof
many purposés indeéendent of aid eligibility, thus minimizing
the risk that accrediting decisions will be manipulafed for
private advantage under aid-to—educafion programs. The second
point is questionable’ at least in light of recent'c:ificisms,
that the eligibility sgstem is warping the original purposes
of accreditation and that some agencies seek recognition
primarily to facilitate fecderal aid eligibility for their. . .
consfituencieé. .The first point is stronger and probébly
suféicient to uphold the Commissioner's system against an unléwéul
- delegation argument. But if the Commissioner>or Congfess were to
substantially lessen the federal monitoring of accrediting
agencies, as has been urged in some quafters, the system's
vuinerability tqlchallenge under the nondelegation doctrine would
" correspondingly increase. To some degree, federal monitoring
may be a pFice acérediting agencies must pay for participation

in the eligibility determination process. . B

L

. 15. For comprehensive description and analysis of the
Conmissioner's recognition and reliance system, see "The Federal
Eligibility System," supra note 1; Finkin, "Federal Reliance on.
Voluntary Accreditation," supra note 10 at 343-368.
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State f&gtems for relying on accrediting agenc1es (e.qg.

excu51ng accredlted schools from ‘certain lnstltutlonal llcensure

<@
requirements or, u51ng graduation from an accredited school or

-

program as an eligibility criterion for occupat10nal llcensure)
may also i: effect delegate government power to private groups.
The legality of such delegations has been litigate%'several
times withwmiked results. Recent cases have upheld dei:gatiéns,
to accreditiné assoclations, apparently because.such action is
reasonable given the history ana experience of accreqitatign

and practically necessary given the burden that would befail

the state if it had .to make lts own invididual educational

judgments. E.g. Colorado Polytechnlc College v. State Bd. for

Commun. Colleges, 476 P.2d 38 (Colo. 1970). But earlier cases
L=
have invalidated delegations to accrediting agencies where such *

delegations bind the state prospectfbelx tow dccreditation
standards oxr lists of accredited. institutions not ih existence
at the time théidelegation was made. E.g. State ex rel.

Klrschner v. Urquhart, 310 P 2& 26& (Wash. 1957}).

While the cases upholdlng delegations are more recent and”

" numerous than those invalidatihg delegations, thus suggesting

ERIC
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that state reliance on accreditation will withstand future
judicial scrutiny, it would be wise to approach the issue with
healthy skepticism. Tée cases to date are not particularly

well reasoned, and do not take account &f recent commentaryf

on the limits of accrediting agencies' expertise and capabilities

for policing the maintenance of educational standards. There
1
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thugvreﬂainS‘a strong possibility that some forms -of delegation

to accreditlng agenCies would be invalidated by the courts, at ] -

£l -

least where the breadth of the delegation and the lack of o
v, .
state 1mposed safeguards are .such as to-create a substantial
T o S .o b4 1
. potentiai for abusing the,system. ) T h' ST

- : . -
« R .

2. State action doctrine.  Even though a governmental

0]

/. delegation of authority'is'legally_sound under the p}inciples

‘in (D) (1) above, it still has legal iﬂgiigations for the

,delegatée'accrediting agsociation. \WE\\ES% eral or state R
. .

¢ - . . o N

' .governments act through their own agenci é§23‘0ffiCials' they i

are limited by provisions of the federal Constitution. Though

accrediting agencies normally are not so limited, being. private

-

: .
organizations not subject tofConstitubional constraints, they |
may become subject to these constraints when they act as agents !

or delegates .of government and thus lose their purely private

|
|
|
character. i¥p . {
- ' e . . oo
The legal vehicle for this conversion is the "Ytate action"’,

(or "governmental action") doctrine under which codrts may deem .

—

ostens1bly ‘private activities to be actions of the state

. £A

(government) because of their close'connections with government

activity. he major consequence wpuld be the application to, _
A"

4

|

|

\

|

|

) 4 |

accrediting agencies of constitutional due process requirements. |
. . i v |

- |

N |

|
|

B Due process would basically require that accrediting agencies

~utilize fair procedures which afford institutions and programs

>

a reasdnable Opoortunlty to defend themselves against adverse

vaccrediting decisions, and that accrediting decisions‘not be

N - -
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ments would broadly limit the power of accrediting agencies by

limiting the way in which they go about their businesg, such

17/

.requlrements are }ncreaslngly being accepted as good policy.—.

The only case which has analyzed the state action doctrine's’

abpllcablllty to accredltlng activities is Marjorle Webster Jr.

. College v. Middle States Association, 302 F. Supp.-459 (D.D. C.'

. 1969), rvsd., 432 F.2d 650 (b.C. Cir. 1970). After ‘considering

arbitrary, irrational, or capr1c10us. 16/ Although these requlre—

an extensive record of trlal testimony and documents, the federal

district court noted:

The reglonal accredltlng idssociations have
operated as service. agenc1es for the Federal govern-
ment in determining ellglblllty for funding. More-*
over, Middle States function as an agency to 1dent1fy
institutions of quality is not limited to its reia-
tionship with the Federal government. Instates
“ander its jurisdiction, it has been recognized as an ¥
agency to identify institutions of quality for purposes
such as teacher certlflcatlon, state loans and state .«
scholarships. .

on the basis of these facts, .the" dlstrlct court concluded that

Mlddle States was "engaged in a quasl governmental functlon,

subjecting it to ‘the restrxaints of the Ccmstltutlon.r 3 The
appellate court, though reversing the district c0urt, "did not
overturn its state action conclus10n but rather "assume[d]

w1thout dec1d1ng, that either: the nature of. . [Mlddle States ]
actiVities or the federal recognition which they are awarded

. e 1 ) T .
renders them stﬁte action. . . ." Y -,

-

o H
©

16. See generally Kaplln, "The Law's View of Professional
Power," supra note 13 at. J-25 to J- -28. . :

17. See Mlller, supra note 6, at 140, 186-194. <.
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Under this approach, the mere existence of an_inter-
relationship befween government and accreditation is not
© determinative. What is:crucia; is the degréé of actual state
reliance on accrediting decisions and the degree of actual
géverﬁment involvement in 6r influence upon accrediting
d%cisions. A finding of state action depends upon the
cumulatiQe impact of government-accreditation interfelationships

at the federal level, the state level, or both. The - impact of

current interrelationships is such as to create a substantial

possibility that future courts will follow Marjorie Webster

and hold accrediting decisions to be state action.

ITII. Basic Questions Regarding Triad

Functions and Interrelationships
| s

This se;tion identifigs and organizes major, yet basic,
questions which are often alluded to but whose answers are
obscure. Sometimes these questions tend to be slighted.because
of their difficulty. But hard thinking, emp}rical research,
and hammering out explicit policy regarding these questions
must be undertaken before new triad functions and relationships
,can be successfuliy fashioned.

[y

v

A. General
1. What precisely do the determinations made by each
element of the triad (e.g. eligibility, licensure, accreéitation)

signify vis-a-vis the particular educational institution’ or

ERIC -
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program to which they are applied?l— (This queéstion should
be asked both as a general conceptual question and as a

specific descriptive question particular to each federal aid

program, state agency, or accrediting association whose

detérminations are being studied.) :

2. (a) What are the particular interests which must be
protected in.order t§ ﬁave an effective governance sfstem
for postsecondary education? (bx Which of these inte}ests are
not now beipg'adequately protected by anyldeterminatiqp being .
made by any\glement of the triad? I.e., what needs to be
"signified" which ig not now being signified by any element of
the triad as their determinations are understood in iight of
answers to qdestion (l)?‘

3.°\To what extent must the determinations made for

- proprietary education differ from those made for public and

private nonprofit education? What is the justification for
each difference in treatment?

ﬁ. To what cxtent does the proliferation in types of
education programs and groups of persons served require that
the triad's various determinations be based on differentiated

standards, e.g. different accreditation standards for non-
——ﬂ .

~traditional pr@grams, differenf licensure standards for vocational-

{ .
technical programs? To what extent can a core of uniform

4 |

standards be identifi=d which a triad element could use for all

postsecondary institutions or all postsecondary programs?

i

18, For dn illustration of the kinds of issues which can
arise here, sed Grimm, "rhe Relationship of Accreditation to
Voluntary Certﬂfication and State Licensure," in SASHEP Staff
Yorking Papers, Pt. II (Nat'l Comm'n on Accrediting, 1972)

oo | S .3‘9
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B. Eligibility Determinations

1. Wwhat are the particular interests which the federal
government seeks to further. and purposes it seeks to achieve
in making eligibiiity determinations? Is it possible to
identify these interests.and purpoées more pfecisél;\}han current
statements such as,Jprotect the feaeral investment” or "promote
educational consumer protection"? What must the federal
government know (what does it want to have signified) about
programs or institutions in order to makg eligibility detef—
minations which will protect these interests and achieve these
purposes? Can this necessary "knowledge" be identified more
precisely than current statements such as "institutional

- probity," "stability,"vor "educational worthiness"?

2. Are there‘federal interests now sought to be protected
through general eligibiiity determinations which could be bettef
protected by specific programmatic requirements paiticular‘to
each federal aid program or group of related prog%ams?b (Note
the regulations recently proposed (39 Fed. Reg. No. 202, Oct. 1?,
l974f under the Guaranteed Student Loan Pfogram which evidence
an affirmative answer in one area of recent cont?oversy;) Is
there an intelligible way to.draw a conceptual line between,
those federal intefests which should be protected through specific

. programmatic requirements (e.g. the new GSLP regulations) and
those which can be satisfactorily protected thréégh general
= eligibility requirements (e.g. §435(a)-(f) of fhe?Highe;

Education Act of 1965)7?

Aruitoxt provided by Eic:
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3. To what extent can the interests which the federal

'govérnment seeks to further through eligibility determinations

etter protected through use of compliance investigations
and fsuspension-termination mechanismshwhich operate'after the
inftial determination of eligibility? . Are such compliance
techniques more appropriate,with specifié programmatic require- 3
ments than with géneral eligibility requirements? -

4. Should accreditation be (a) a necessary prerequisite
to general eligibility, (b) onevalternative avenue to general
eligibility, (c) one factor to be weighed along with other
factors in determining general.eligibility, or (d) a factor
which is irrelevant to general eligibility? To what ;xtent .
should the answer depend on the kind of aid program (e.g.

,institu;iohal vs. student aid) 6?-the kind of institution of
program (e.g. nonprofit Qs. propr;etary schools) involved?

5. To what extent is it necessary to have differences in
general eligibiliéy requirements from program to program, even
within the Office of Education, as opﬁosed to a uniform set of
criteria whose fulfillment would make an institution or program
ellglble for all federal education programs condltlonal on
meeting the specific programmatic requirements particular to
gach program? ;

6. Should determinations regarding eligibility for
federal education funds be-made separately by each federal
fundlng.agency, or is 1t<90551b1e to have a centrallzed

,. eligibility system which can make general ellglblllty determln—
ations for all funding agencies?

ERIC
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Iv. Conclusions and Guidelines.Regarding the

J

Reform of Functions and Interrelationships

|
|
.A. General - ) ’ - .
1. The status quo regarding postsecondary educatiénal ‘
governance is not,acceptable. Almost all infqrmed observers
|
agree that the issue is not whether change is needed but what
kinds of change should;take place. Future analysis should
continue the same focus.
2. All elements of the triad will continue to be involved
in governance for the forseeable future. The capabilities,
iﬁferests,_and constituencies of each element are sufficiently
different; and the traditions of federalism and private respon-
sibility in postsecondary_education are sufficiently strong,
- that substantial elimination of any element is unlikely'Eoth

politically and as a matter of educational policy. Thus,

nition of all three elements. The immediate goals should be:
‘increased understanding of each element's capabilities; sharper
emphasis on each element's strong points; clearer definition

of each element's functions; and better division, coordination,

|
|
\
|
changes in governance should proceed £f£rom a continuing recog- 1

and interrelationghip of functions.
3. Substantial change along the lines of point (2) above
cannot take place until more knowledge is developed concerniﬁg the
significancé of the determinations made by each triad element.
(See question (1Y in section III(A) above.] Developing such
’ kpowledge willvrequiremore explicit statements of the criteria

@ “pon which determinations are made (e.g.the criteria for state

ERIC

— -
T )




_27 - - ) %

‘Ticensure of a vocational schbol), validating research.regarding
these criteria, and better information concerning the extent to
which detérminations are enforced over time so as to retain
t?eir original validity.

4. 1In considering functional relationships among triad
elements the most crucial issues are those coﬁqgrning ieliance
of one element on another element's determinétibﬂs (see section I(D)

above). Legal principles are directly implicated in these

reliance issues (see section II(D) above) and must be care-

fully considered in resolving them. The problems raised in . .
.point 3 above‘concerning the significance of triad determinations
are also directly implicated: one element shohld rely on
another's determination only when it in fact signifies_something
particular.which the relying elemeﬁt must have signified in
fulfilliné its functions. Sound answers to questions such as
"to what exten; should states rely on private accreditation

in licensing schools?" cannot be obtained “ntil more is known
;about (and more attention is. paid to) what the determinations in
fact signify concerning the institution or program to which they
are applied.

5. A meaningful baiance of power, among triad elements must

be maintained if the triad concept is to succeed in the long run.

Thé legal framework in whidh the triad operates (see section II

+

above) already provides a basis for Balance; since each element

can claim a significant measure of legal authority within this

framework. Balance of power can be stimulated through increased

attention to such legal considerations. It can also be stimulated

\y' ough increased cultivation of, each element's particular

ERIC

P v | ijL




capabilities, since each element can.claim certain functions

~

Which it can perform better than either of the other elements.
J..Point 6 below briefly ogtlines a bélance of power, based on
‘iggal authority and practical capability, for one.areaAof

recent controversy. .

6. Educational éonsumer protection is clearly one of

the priﬁary issues whose solution requires an intelliéible

division of function amoﬁg triad elements. All elements

should have a role to play. A

The states should have primary responsibility for (a)

.

assuring basic financial stability and capacity for continuity

of institutions %nd programs thrbggh corporation and licensure
laws; and (b) eétablishing and'enforciﬁé prahibitions against
deceptive and fraudulent practices which occur within the state's
bounda¥ies. .

The federal government'should (a) devise and-enforce pro-
grammatic requirements which guard against parﬁicular consumer
abuses arising under particular aid programs; and (b) establish
and enforce prohibitions against deceptive and fraudulent practices
which are interstate.in scope dand thus.cannot be adequately

"handled by the states.

Private accrediting associationé should (a) promulgate
and apply standards of continuity and financial stability which
relate specif;;ally to the institution's or program's capacity
to fulfill its proclaimed educational mission; and (b) promulgate
and appiy ethical standards relating to deceptive or overbearing
éractices which misrepresent the educational mission of the

institution or progkam, or which adversely affect the quality of

-
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education or training offered. R

In addition, each element should aaopt procedures for
sharing'information with One:another on consumer abuses in
postsecondary gducatidn and for informing one another of
adv?rse determinations adainst insﬁitutions or programs

—

engaging in consumer abuse.

»

B.-'Eligibility Determinations

1. The status quo is no more acceptable in the eligibility
area than in postsecondary governance in general. Many éuggestioné
for ‘overhauling the current eligibility system or creating a new ‘
system have been made in recent years, creating a bése upon which
further consiaeration should build. The Eligibility Task Force,
Institute for Educational Leadership, George Washington University, .
has been categorizing proposals and preparing conceptual models
for alternative eligibility systems, and their work will be useful
in harnessing the current debate.

2. All three elements of the triad will continue to parti-
cipate in eligibility determinations, at least in the.near future. .
Reliance on federal and state governments will (and should) tend
to increase, however, while reliance on accrediting agencies will
{and should) tend to decrease. The federal government should
increasingly deQelop its own specific, érogrammatic eligibility
requirements which encompass particular program concerns not
addressed by general eligibility determina§ions, and should develop
an effective mechanism for enforcing these fequiréments. The
state governments should improve their own regdl@tory capébilities,

© particularly in the areas'ﬁuggested in IV(3) (6) above, so that
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(a) their grants of legal authority to provide education
programs will be more meaningful and uniform, and (b) they
will be‘better prepared to make general eligibility deter-— :
minations within their jurisaictions in certain circumstances.
Tﬁe_acérediting associations should accomodate their operations
té the increased responsibilities of federal and state governments,
‘and should maintain channels foi lending thejir expertise and
viewpoints regarding educational quality to them as they under-
take these increased responsibilities. N
3. If the federal government is increasingly to rely on
state agencies to make general eligibility determinations, it
should initially be in situations where ka) recognized
accrediting agencies do not exist; or (b5 the audience identi-
fied by accreditation would be significantly narrower than that'
which the fedgral program was intended to serve. 1In relying on
state agencies the federal»governmént should stimulate iﬁ;rovement
in state governance capabilities by (a) limiting participaﬁing
state agencies to those which perform substantial state licensure
or approval functions state-wide for institutions or programs
whose federal eligibility it would détermine; and (b) requiring
statd® agencies to meet criteria which focus on those functions
the state is best suited to perform (see IV(A)(S) & (6) above)
. and avoid forcing state agencies into the mold of private accredi-
ting associations. | » - ot
4. Consideration of realignments such as those shggested

in (2) & (3) above--or any other realignments~-will require

better knowledge of what is in fact signified by the dgFermin—
8

a
¢

)
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atﬂé;s 6f each triad element (e.g. what is signifiéd by
accreditation), as well és better understanding of what the
federal government desires to signify by a general eligihi—
lity determiﬁétion. In this respect the matters raised in
points IV (A) (3) &(4) above are particularly pe?tinent to. the

eligibility debate.

,' , * William A. Kaplin
July, 1975
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