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Investigate cauplamts alleging that citizens are being depnved
of their right to vote by reason of their «ace, col , religion,
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Study and collect information concerning legal developments con-
stituting a denial of equal protection of the laws under the
Constitution because of race, color, religion, sex, ar natlonal
“origin, or in the adnumstratlm of justice;
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Serve as a national clearinghouse for information in respect to
denials of equal protection of the laws because of race, color,
religion, sex, or national drigin;

Submit reports fmdlngs, and recatmendatlons to the Presldem: and
the Corgress. .
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SIRS: 1 E _ 5
o e U .S. Camission on Cwﬁ{.l Rights transm.fts this report to
* You pursuant to Public Law 85<315 as amended.

"The Navajo Nation: ' An American Colmy" descrlbes how this
oozmt:‘y's largest Indian reservation is handicapped in its quest
for econGmic development by a host of pzroblans arising primarily
out of its legal status, deficiencies in the Federal administrative
structure, and inadequate funding .of the Federal health delivery-
system, mereportlsbasedmthecatmsmmshearmgmwm
Rock, Arizona, capital of the NavaJo Reservation, in October 1973,
ardmnmthso%researduprecedlhgaadfollmvmg thathearmg

Some of the problems discussed will require legislative remedies,
while others may be solved much more readily by administrative action.
Itlso.xrhopethatﬂusremrt with its findings and recommendations,
will stir a prampt response., We believe this neglected segment of
the American populace already has suffered too long fram the burdens
attendant to its deplorable status as "the poorest of America's
poor.”
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- © 7 Arthur S. Fleming, Chairman
B Stephen Horn, Vice Chairman
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: .Robert S. Rankin
Manuel Ruiz, Jr.
" Murray Saltzman
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PREFACE

In October 1973 the United States Camnission en Civil Rights |
ocn@ucted. its first hearing on an Amerlcan Indian reservatlm. The
3—day hearing, in Wmdow Rock, Arlzona, capital of the Nava]o Nation,
was & followup to hearmgs 1l year earlier in Phoem_x Arlzcna, and
Albuquerque New Mexico, on the status of other reservation Indians:
in those two States. . :

The' ocncern of the Window Rock hearing, however, was nnre spec1f1c.
It focused on the question of self-determination for the largest Indian
reservation in the United States, and it did so, in part, by concentrating
on three key areas in which the current system of Irndian trusteeship has
failed dismally to meet the 20th century needs of some 137,000 people. -
Those areas of concentration were education, health, and econcmic
develomment. ) :

} Approximately 80 mtnesses were subpenaed to appear 4t the Nava]o
Civic Center, and others carre forward \éltmt@rlly, Testimony was
heard from both Indians and "Anglos," in both Navajo ‘and English, and
“was translated on request by Navajo educator Dr. Samuel Billison, the
' official interpreter. o |
‘ Same of the witnesses were aébaupanied by legal counsel; same
were openly hostile; but many went to great effort to describe to the
Ccn“tpissim fram their own first-hand knowledge same aspect. of the self-
perpetuating system that. has exploited the Navajo and has kept them
among the poorest of America's poor. Because those witnesses described
that system better than any terse summary, this report draws frequently
fram their own words. 7 "

This Commission Trequested and received camments from the tribe
and relevant Federal agencies an the final draft of this report, and
pertinent observations have been incorporated into the text. Among
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‘those asked to comment were the Department of the Interiar (the Office
of the Solicitor and the Comissicner of Indian Affairs), the U.S.
pffice of Bducation, the Indian.Health Service, the Small Business
Administration, and the Econamic Development Administration.
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This report was written by Carol J. McCabe, Legal erter—EdJ.tor,
Office of General Counsel, and Hester Lewis, Staff Attomey,.’ -
Office of General Ocnmsel

The Navajo project was du:ected by Paul Alexander, Assistant. General
Counsel, under the supervision of Lawrence B. Glick, Acting General

» ;/ , . 7 \ .

The Comiission expresses its appreciation to the staff members and {
consultants who participated in the project, including: William

levis, Martin H. Kahn*, Peni G. Lecnard*, Jerry Muskrat, Joseph

Muekrat, Lynn A. Pineda, Richard Beyal, Jr.*, Lecnard J. Watclman*,
Mary Ann Jones*, Kerry Holman, Larraine W. Jackson, MaxyBaltmore,

and Brenda Watts. :

Special thanks is due Michele Macon and Lorraine W. Jac;kson, who
typed the bulk of the report, and Frances C. lLee, Evelyn B. Avant,
Treola J. Grooms, and Linda Bradley for much appreciated assistance.
Historical background in the report is drawn, as noted, fram the

writings of Link, Leighton, Kluckhohn, and Terrell, all of wham
have authored major works on the Navajo.
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# 1, INTRODUCTION - -

Have you seen any change in the relationship
between the tribe and the Bureau of Indian
Affairs or the Indian Health Service...since
that philosophy [of Indian self-determination]
was established 3 years ago?

[By Navajo Tribal Chairman Peter MacDonaldy Yes,
I have seen a change of three Cammissioners of
Indian Affairs— !
[Laughter] ¥ -
——and a couple of Secretaries

of the Interior. ) ‘ " 1
—-Navajo Hearing, Opening Session

The above exchange between counsel for the Camission and Navajo
Tribal /Chairman Peter MacDonald evoked a rare mament of laughter in
3 days of testimony on the status of the Navajo Nation. The focus
of the question, and of the hearing itself, was the policy of self-
determination announced by President Nixon in July 1970, in a special
message to Congress on Indian affairs. 2 In the context of life on
Averica's largest Indian rese;vation, that policy refers tg development
of the tribe's human and natural resources in terms of what the Navajo
people want and need in arder "to live lives that are meahingful and
full acobrding to the tenets of the Navajo culture."” 3 It is not
a policy of termination, which would put an end to all Federal
responsibility under treatigs, laws, and agreements dating back to
the mid~19th century. With few exceptions, as the testimony indicated,

1, Transcript of Hearing before United States Cammission on Civil
 Rights, Window Rock, Arizona, October 22-24, 1973, p. 29 (all
© citations to testimony and exhibits refer to this transcript).

2. President Richard Nixon, Message to the Congress on Indian Affairs,
July 8, 1970, in Public Papers of the President at 565 (hereinafter cited
as Message on Indian Affairs).

¢
3. Surplementary Statement of Chairman MacDonald, Exhibit No. 3.




development. on the Navajo Reservation both before and sincé enunciation
of that self--detemination policy has not only failed to reflect the
Ngvajo viewpoint, but hasvrun counter to it. And the basic stumbling
block has been the Federal machinery that policy sought to modernize
or at least to scale down. ﬂ

That machinery has helped to maintain a standard of living that
is among the lowest in the United States, with per capita incame about
me-fourth the natiaonal aae.rage and falling even further behind, an
unemployment rate about 10 times the national average, an educational
level of less than one-half the national median, and an infant mortality
rate more than double the national average. Despite a documented
abundance of development potential, the tribe exist.f; in a welfare
econany, and that econamy, in the opinion of ‘—develofment experts, 4
has been fostered and maintained by the Federal Govermnment in stubborn
resistance to a viable ard pramising alternative——a realistic development
effort,

Legal Status

The Navajos, like most reservation Indlans in the United States,
are a unique legal entity. While they are citizens of the United States,
the Navajos are not generallyz subject to the jurisdiction of State
governments. This was made clear by the United States Supreme Court
in Williams v. Lee which ruled that a non-Indian, who operated a store
under Federal license on the Navajo Reservation, and sued a Navajo for
debts, could not bring the action in a State court. 3 The Court based
its decision on past cases which held “hat the States had no jurisdiction,

even 1n criminal matters, over Indians living on reservations or non-

Indians conducting business with Federal permission on reservations. 6

o

See testimony of William Miller and David Aberle, pp. 75-96.
5. Williams v. Lee, 358 U.S5. 217 (1959).

6. Id. at 218-20.




" The Court explained:

Originally the Indian tribes were separate nations
within what is now the United States. Through
conquest and treaties they were induced to give up
camplete independence and the right to go to war in
exchange for federal protection, aid, and grants of
larnd. 7 : :

Without cammenting on the inequities of that bargain for the Indian,
the Court built upon the above assumption the concept that only where
Congr@s grants the States power over the IBdians, may they exercise it,
and that wien Congress had wished the States to have such power, it
had expressly granted it. 8
E The Court then stated that in the Treaty of 1868 the Navajo agreed
o keep peace with the United States and in return for this pramise the

o!

U.S. had set epart a reservation for the Navajo.

Implicit in these treaty terms...was,the understanding
that the internal affairs of the Indians remained
exclusively within the jurisdiction of whatever tribal
governmant existed. Since then, Congress and the Bureau
of Indian Affairs have assisted in strengthening the
Navajo tribal government and its courts...Today the
Navajo Courts of Indian Offenses exercise broad criminal
and civil jurisdiction which covers suits by outsiders
against Indian defendants. No Federal act has given the
State courts jurisdiction over such controversies. 9

Noting that Congress had given the States power tc¢ assume judicial
jurisdiction over the Indian tribes within thefir boundaries by amending
their State constitutions (67 Stat. 590), the Court pointed out that
absent such amendment, a State had no jurisdiction over Indians within
. 10
its boundaries.

7. 1d. at 218; see aiso. Kent Gilbreath, Red Capitallsm: An Analysis
“ of the Navajo Econamy, 32 (1973).

8. Williams v. Lee, supra at 220-21.

9. Id. at 221-22.

10. Id. at 222-23 (Note 10).




The Supreme Court reaffimmed its positicn as to the legal status
of the Navajo Tribe 6 vyears later in thi® case of Warrem Trading Post v.

Arizona Tax Commission. 11

Congress has repealed the act allowing States to assume jurisdiction
over Indians by amending their constitutions, and replaced it with Title
IV of the 1968 Civil Rights Act, 25.U.S.C. sec. 1321-1326, which allows
States to assuwe civil and criminal jurisdiction over Indians only with
the e:q:réss cnsent of a majority of Indians voting in a special election.

The, Supreme Court ruled that by virtue of this 1968 Act, State
control of Indian judicial matters could only be assumed after approval
by a majority wote of all Indians within the affected area, not by a
vote of a tribal council. 12

Thus, the legal status of the Navajo Tribe is one of partial
sovereignty. The States can have judicial control over Navajos living

an the reservation only if a majority of those living on that part of
the reservation within the State which seeks judicial control approve.
But the Federal Government, especially the Secretary of Interior and
the BIA, retains control over the judicial affairs of the Navajo if

the States lack consent to exercise it. 13

Dual Entitlement

1 Navajos are entitled to all the benefits and services due other
American citizens from Federal and State resources by virtue of their
citizenship. They are also entitled to special services and benefits

by virtue of treaty obligations and special laws enacted to benefit
Indians. The special "entitlement" programs include the Indian Health
Service and programs operated and funded by the Bureau of Indian Affairs.

11. 380 U.S. 685 (1965).

12. Kennerly v. The District Court of Mantana, 400 U.S. 423, 428-29
(1971).

13. See 25 U.S.C. sec. 2 (1970), and Navajo Tribal Code (N.T.C.) sec. 1

(1965), as amended, incorporating 25 C.F.R. sec. 1l with approval by the
Secretary of Interior as required by law.

HISRES)




This is what is known as the dual entitlement of reservation Indians.
This dual entitlement is violated when the BIA reduces or refuses to
provide services which it claims are being provided by other sources,
for exawple a State or another Federal agency. It is also violated
when a State or a Federal agency refuses to provide or diminishes a
service provided to other American citizens on the grounds that the
BIA is providing the service. 14
&

A local Government

Another point of serious confusion has resulted fram the Federal
Government 's lack of a consistent policy towards Indian tribes as
equivalent units of local goverrments. 1° The General Revenue Sharing
Act 16 formally recognized Indian tribes as units of local govermment.
Other crucial pieces of legislation enacted by Congress have either
ignored the issue altogether, implied a recognition of Indian tribes
as local u?uts of goverrment without so stating (e.g., Manpower Revenue
sharing), 17 or have left the tribes to try their luck with State agencies
(in the case of a number of formila grant programs) in the face of a
rather consistent histary of unsuccessful relations between Indian tribes

and State goverrments. 18

14. For further discussion of the dual entitlement rights, see Office
of Special Concerns, Department of Health, Bducaticn, and Welfare, A
Study of the Impact of Decentralization Within the Department Of Health,
_F%l_matTm, and Welfare on Services to Ethnic Minorities, p. 183 (April
1974).

15. Ibid., p. 187.

16. State and Local Fiscal Assistance Act of 1972, 31 U.S.C. sec. 1221,
et seq. (Supp. III) (1973).

17. Comprehensive Bmployment ard Training Act of 1973, Pub. L. 93-203
- (Dec. 28, 1973).

18. DHEW, A Study of the Impact of Decentralization, p.187.
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- are not a county. Therefore, I am sorry. We are going

When the Navajo Tribe needs samething which is directly available
to State or ocounty governments fram a Federal agency-—for example, a
road bulldmg mllocation from the Federal Highway Administration (FHWA)—
its acgess to that agency is blogked if the particular enabling legislation
does not include Indian tribes among the units of local government to be
funded. As Chairman MacDonald told the Commission: » .

Iwmldsay90perce\tofthet.memenwegotoall
the other agencies, like the Department of Agriculture
arnd many other places, they say," Here's the law. It
just says State and county. You are not a State. You

-

to be violating the law if we ever give you any money,
although we sympathize with your situation. It fits into
your scheme of planmng but we cannot give you any
meney. " 19

The inconsistent Federal policy toward tribal govermments not only
prevents the Navajo fram receiving benefits and services available to

[

other Amexjican citizens, but also reguires the payment of taxes from
which other local governments are exempt. For examwple, as Chairman -
MacDonald testified:

...Jjust last week, the Navajo Tribe was forced to
pay $70,000 in Federal excise tax. Now, here, you
know, all of us know,.everybody knows, that the
Navajo Tribe runs a govermment. There is a govern-
ment here, no different from the State gove.mment
or Federal govemment so far as it is exercising the
kind of services to its people.

Yet, we bought same autanobiles to be used by the
police for cammmity use, and wé said that we are
not subject to a Federal.excise tax, just as the
State and the counties are not subject to Federal

excise tax.
This went on for about a year. .
i |
19. Testimony of Chairman MacDonald, p. 28. »
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We finally got an opinion...[to the effect] that,
“"We know you are a government. Everybody knows you

» are a government. Butaccordmgtothe law of the
Internal Revenue, the Federal excise tax...exemption
refers only to State and county goverrments. It
doesn't talk about Indian tribal govermments. Therefore,
you have to pay." 20

Three States

This problem of an at best ill-defined legal status is further
complicated by the reservation's geographic location, spreadmg across
three State boundaries--Arizona, New Mexico, and Utah. When asked by
Cammissioner Rankin what was the greatest problem confronting the tribe
in the field of education, Chairman MacDonald said it was the multiplicity
of school systems—three State systems in addition to the schools
operated by the BIA:

It affects the employment of Indian teachers; it affects
the construction of needed school buildings; it affects
the establishment of a uniform curriculum that is
necessary for the Indian culture, bilingual education
and other education that is relevant to the needs of
the Navajo people. 21

Several witnesses expressed the view that the tribe's legal.status
is not only a problem in special areas, such as education, but in all
aspects of econamic development. Development as it occurs under the

. tribe's current status, according to expert testimony, is no more than

exploitation, with profits flowing off the reservation to the majority,
non-Indian population. As BIA development expert William Miller testified,
there will be no significant econamic development for the Navajo Nation ¥
until the political questions swrounding the tribe's legal status are

resolved. 22

20. Ibid., p. 29. The opinion referred to is a letter from Bernard H.
Fischgrund, Chieéf~Excise Tax Branch, Intemal Revenue Service, to the
Navajo Nation, June 27, 1973.

21. Ibid., pp. 13-14.

.

22. 8ge section on Econamic Development, below.

YIS
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The BIA
Federal law gives the Secretary of the Interior and the Commissicner
of Indian Affhirs broad powers over "all Indian affairs" and "all matters
arising out of Indian relations."” 23 This includes veto power over all
~ tribal contracts. °?! Under this broad authority, the Bureau of Indian
’Affalrs has -also pramlgated extensive rules as tg how the Ird;n tribes
me govern themselves.
The result 'of all this, as President Nixon stated in his message
to Ccngre’gs, has been "a burgeoning Federal bureaucracy, programs which
are far less effective than they ought to be, and an erosion of Indian
initiative and morale." 25
Several witnesses described in detail how Indian initiative and
morale are eroded by this system. Chairman Machonald testified, for
exqtéale, that many of the tirbe's plans and proposals for development
or improvement "have sat i the hands of the bureaucrats for 2 to 3 .
years"—as he described it, ™a frustrating and backbreaking situation.” <9

...we are always being -asked, " Okay, what does

the Navajo want? "

Our want is very clearly and definitely spelled out
by resolution or same plan of operation which the
Navajo Tribal Council adopts. We forward this [to
the Bureau of Indian Affairs]. Before that action
is ever taken, before we can be autharized to take
this action, the Bureau has to say yes or no to that
particular initiati%e that we have started. 27

23. 25 U.S.C. sec. 2 (1970).

24. 25 U.S.C..sec. 81 (1970).

C

25. Message on Indian Affairs, p. 566.

I
26. Testimony of Ch‘én:man MacDonald, p. 17.

27. Ibid., p. 23. !




With the exception of hospitals and health-related programs, which
are ‘operated by the Indian Health Service under the Department of
Health, Bducation, and Welfare, all Navajo development proposals must
be dlrected to the Bureau of Indian Affairs. Virtually every action
of tl}e tribal councbl must receive the a;prova%gof the BIA before it
can become law or be acted upon by the tribe. Frequently, Chairman
MacDonald testlfled, "we have as many as 30 or 40 major?pieces of
legislation passed by the ocouncil, resolutions outstanding, not being
acted on for any time up to 2 years; w23

The process, he testified, works saretl'ung like this. A resolution
passed by the tribal council is sent to the BIA $or approval:

[The BIA refers it back to the tribe, saying, ]
"You need to rewrite this sentence here because
‘we don't understand really what it says.” So
the tribe rewrites it and sends it back. [It
ocames back-to the tribe, with the notation])
four or five paragraphs down, "Rewrite this
- sentence again... ." [The next time, the BIA
says] "By the way, did you realize that another
fiscal year has passed? So why don't you do it
all over again." 30
The tribal council, for example, passed a resolution in early 1972
to set up an Office oéNavajo Labor Relations to help solve same of the °
reservation's staggermg unemployment problems. The BIA withheld
approval of that Offl.Ce for more than a year, until Sepberber 16, 1973--
after the Office of Federal Contract Campliance had approved the office's
guidelines and after the BIA itself had already approved two budgets.
(Approval also came, as Vice Chairman Horn noted, after the U.S.
Camnission on Civil Rights anntunced its Navajo hearing.) 31
S N

28. See 83 IAM 6.0, Release 83-1, 10-1-57.
29. Testimony of Chairman MacDonald, p. 23.

30. Ibid.

31. Window Rock Hearing Transcript, p. 281.




" requirements of a new era of seli~determination. "

10

Such delays, the tribal chairmman testified, occur all the time,
and for a nation as large as the Navajo, "it can become very
dé\}astatirlg as far as profress is concerned." 32!

“ The BIA is the logical agency to act as tribal advocate, since

“ it has only one constituent--reservation Indians. However, the crucial

issue concerning the BIA and the Navajo Tribe (and all Indian tribes),

. as ane observer put it, is that "the BIA is a 19th century colonial

institution’which, as structured, is wholly out of .step with the

3 3 January 4,
1975, Congress enacted into law the Indian Self-Determmination and
Education Assistancge Act, 34
affect the Federal Government's policy framework fOr years to come in
tplementing its self-determination policies. The law is not as ’
positively written as the tribe would have liked, as was pointed out by
Chairman MacDonald in remarks before two cangressional 'subcamittees. 35
Responsibility for promulgating regulatlons pursuant to the law rests
with the BIA, which the tribe considers iranic in view of BIA inaction
in implementing the self-determination policies outlined in the 1970

a major piece of legislation that will

32. Testimony of Chairman MacDonald, p. 23.

33. Letter to Pa%ll Alexander, Assistan;: General, Counsel, USCCR, from
Jerame S. Bernstein, Consultant to the Navajo Tribe, March 24, 1975.

34. Pub. Law 93-638.

35. See Testimony of Peter MacDonald, Chairman, Navajo Nation, on Title

I of S. 1017, The Indian Self-Detemmination Act, Before Senate Subcommittee
on Indian Affairs of the Senate Interior and Insular Affairs Camittee,
June 1973, and Statement of Peter MacDonald, Chai , Navajo Nation,

on Title I of S. 1017, the Indian Self-Determination Act, given before

the House Subcammittee on Indian Affairs of the House Interior and Insular
Affairs Comittee, July 1974. Chaivman MacDonald ed, for example:
(1) A new officé of Assistant Camissioner for Serl??l:gmtion should
be created. This Office would be responsible for develdping and
implementing +jointly with tribal officials plans for effecting self-
detemmination; (2) Tribes must have full participation in budget and
policy formulation if self-determination is to be fully realized; (3)
Mechaniams for BIA acoountability should be provided under the act for
review of BIA decisions and to insure full two-party negotiations in
ocontracting. '
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message an Indian affairs. Despite all its shortcomings, however, the'
BIA, in the view of the Navajo Tribe, must continue to exist for the
protection of indian rights. The problem, as Chaimman MacDonald told
a House Subocamuittee, lies in BIA policies and operations, and not in
its mere existence:

Like it Or not, the future protectian of the Tribe's
rightful program funds and services are inextricably
tied up with the BIA, and therefore our Tribe's future
in many ways is dependent upon the continuance of a
"healthy" BIA. We recognize the need for the preserva-
tion of the BIA as the primary mechanism through which
Indian tribes and individual Indians can obtain their
entitlement which is their due through treaty rights
and under law. Our .issue is not whether the BIA should
exist or not—we cannot survive without it--but how it
functions and its ability to respond to tribal initiative.

More often than not, the cry that self-determination
will lead to termination because it threatens the
existence-of the BIA cames from elements within the
BIA itself who are cormitted to the status quo. They
holler “termination" whenever tribes advocate changing
the status quo and whenever tribes attempt to exercise
self-determination. ’

This situation will not change until the BIA in Washington
lays out a camwprehensive plan for implementing self-
determination--one which recognizes the changes which
must come within the Bureau as well as within the tribes
if self-determination is to become a reality, but at the
same time one which provides for transition rather than
upheaval. It is the absence of a clear definition and
policy on self-determination and the absence of clear
directives fram Washington to the areas, which have
resulted in.chaos. 36

In short, the chaiman told Congress, the tribes and the Bureau must
travel the road to tribal self-determination together, and the BIA
must remain a viable and relevant agency "if we are to assure that it
does not ultﬁ;tely lead to termination." 37

36. Chairman MacDonald before House Subcammittee on Indian Affairs,
July 1974, pp. 3-4.

37. Ibid., p. 5.




History

LA br1e£ history of the Navajo might help to put the tribe's current
status J.nto proper perspective. According to Navajo mythology, the
people, or Dineh, as the Navajo call themselves, came to this earth
after escaping from four underworlds. On earth, the "Holy Ones"
created four mountains known today as Sierra Blanca Peak, Mount Taylor,
San Francisco Mountain, and Mount Hesperus. 38 *The land between these
four mountains is the area the Navajo call hame. |

Historians say the tribe descended from bands of hunters and
gatherers and intermarried with the Pueblo Indians, adopting much fram
their custams and culture. 39 Apparently, the Navajo's most important
adoptions fram the Pueblo were agriculture and the crafts of pottery
and weaving.

It was from the Spanish, who first came to the Navajo territory

in the 1530's, that the Navajo learned the arts of horse riding and
41

- stockraising. Spanish attempts to subdue and enslave the Navajo

~in 1680.

were singularly unsuccessful. The would-be conquerors were subject to
raids by the Indians, who ironically had learned to use the horse well
fonwvulék striking and mobility. So frequent and harsh were these
attag:ks that the Spanish were forced to retreat fram thé Navajo area

! 42 Although they later returned and enslaved many Navajo,
neithe§3the Spanish nor their Mexican successors were able to conquer
them, '

38. Marvin A. Link, Navajo: A Century of Progress 1869-1968 (Window -
Rock: Navajo Tribe, 1968), Introduction.

39. D. Leighton & C. Kluckhohn, Children of the People (New York:
Octagon Books, 1969), p. 234.

40. John Upton Terrell, The Navajo (New York: Weybright & Talley,
1970}, pp. 15-16; Link, Century of Progress, Introduction.

41. Terrell, The Navajo, pp. 17-51.
42. 1Ibad. |

43. Ibid., pp. 49-77.
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But "the pecple" were to fall victim to another culture. By v .
virtue of its victory over Mexico in 1848, the United States acquired
the land where the Navajo lived..

In 1850 a treaty between the United States and the Navajo provided .
that the tribe was placed under exclusive control of the United States |
and that the Navajo were to be subject to the same laws*as all other
Indian tribes under U.S. control. 44

'Bustreaty, however, dldnotmsurepeaoebetwe@tm Indians
and Anglos. kgps treated the Navajo no better than the Spanish and
Mexlcanshad Navajos were enslaved, raped, arxievenscalpedbythe
45 e period between the American takeover and the
Civil War can be characterized as one of chaos and treachery, of
broken promises, hostile actions, and atrocities by Anglo renegades,
soldiers, and settlers on cne hand, and of savage revengé by Navajo
raiders on the other. 46

Raiding of white settlers' camps to steal livestock and other
settlers' possessions had made some Navajos rich; the poorer in the
tribe wanted to gain by the same method. In fact, raiding was a part
of Navajo life, something they had practiced aga.mst other tribes long
befare the white man came. 47 The Federal Government, however, was

determined to protect the settlers and townspeople and their possessions. 48

44. Treaty between the United States of America and the Navajo Tribe
of Indians, 1850, 9 Stat. 974. ’

45. Terrell, The Navajo, pp. 80-82.

46. Ibid., pp. 79-155.

47. Ibid., p. 80. ‘
48. Ibid., p. 82. |
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The Government's response was to attempt to rid the Navajo
* territory of the Navajos. A plan was conceived c}ilring the Civil War
to round up these "savages" and relcocate them to the east in a barren
area called Bosque Redondo, in what is now eastern New Mexico. But
before this was accomplished the Navajo had to be literally starved
into surrender, Under the leade.rshlp of KitfCarson,: t.housands of U.S.
troops roamed the contryside destmymg everything the Nava]o ocould |
use. Bvery field, storehouse, and hogan was burned. +2

Terrell described the_pliglfrt of the Navajo in the winter of 1863-
1864+

-

No cne understood better than the Navajos themselves

how desperate their situation was. Carson's holocaust

had destroyed the greater part of their stores. There

would ke no opportunity to plant crops in the coming

spring. Starvation rode with the soldiers against them,

and it was an eneamy far more formidable than the quns... . 50

Although it took 4 years before the last Navajo holdouts were forced to
surrender, by autum of 1864 mare than 8,000 Navajos had been’ detained
at Bosque Redondo, having made the trip by foot, suffering from disease
and starvation. Many died en route, same shot by the soldiers. Others
fell vietim to slavers with jthe full complicity of the U.S. officials.
Conditions at the 40-square—mile reservation were desperate:

...Navajos lived in holes in the ground sheltered
only by pieces of discarded army tents, -oowhides,

. and brush. Many were dying of malnutrition, many
were almost naked, and most of them were barefoot.
They were suffering from pneumcnia, tuberculosis
and venereal disease. 52

| =4

-

N

49. Ibid., pp. 157-165.

50. Ibid., pp. 165-68.

51. Ibid., pp. 168-74.

52. Ibid., p. 174.

51
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So awful is the memory of this forced march across 300 miles of rugged !
land that even today the Navajo bitterly refer to it as "The Long
walk. " 53

Numerous attempts were made to establish farming at the Bosque
Redondo, but all faJ.led owing to the harsh ccndltlams of the land,
droughts, and pests. The relocation effort was a catastrophe for
the Navajo; 2,000 died there——one-quarter of the number interned--

4 years. Even the Federal Goverrment could see it was a failure; and,
in 1868, a new t.reéty was signed allowing the Navajo to return to their

The treaty with the Navajo Indians of June 1, 1968, provided for a
3.5 million-acre reservation, but this was only one-fifth of the land
that the tribe had previously needed to survive. °> Although the tribal
leaders were glad to sign in order to return to their hame, only part
of that hame was to be theirs, and this was not the worst section of the
treaty. "

Article V provided for a grant of land of up to 160 acres to any
/Indlan family willing to farm it; but, generous as this pr;ov:.slon.mght
seem, it was modeled after an Eastern, white concept of hamestead law,
and it suited neither the communal tradition nor the econamic realities
of the arid Southwest. °°

Still worse was the pronsmn that every Navajo child between the
ages of 6 and 16 must attend and resme at a school teaching "an English
education.” This provision would lead to many abuses in the future by
the Federal Government. >/ Other sections of the treaty provided for
supplies to be given to the Navajorby the Government, and for the

53. Link, Century of Progress, Introducticn.

54. Ibid., p. l.

55. Terrell, The Navajo, pp. 197-98; and Treaty between the United States
of America and Navajo Tribe of Indians, concluded June 1, 1868, 15
Stat. 667, Art. II.

56. 15 Stat. 668, Art. V; and Terrell, The Navajo, p. 198.

57. 15 Stat. 669, Art. VI; Terrell, The Navajo, pp. 199-220; and see
section on Navajo Education, below.
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punishment of those who violated the peace between the U.S. and the
Navajo.

The treaty is most mportant now because it set the basis for
Federal control of the Navajo's destiny and placed the tribe in a
position of inferiority and dependency that continues today.

So restricted was the land to which the Navajo returned in 1868
that, 10 years later, the Federal Government had to restore more land
to the growing tribe, and additional lands were given back in 1880,
1683, and 1884. °° By 1883 the impoverished Navajo had regained same
aconanic streqth The tribe numbered 19,000- gl;d owned 35, 000 horses,
300,000 goats, and more than 1 mlllon sheep.

But Navajo farnersarﬁre}aersmreseamasmlm "intruders”

by greedy railroaders, prospectors, and settlers, and the Indian often

" suffered no;enoe and loss of land and livestock at the hards of lawless

whites., 60

In the early 1900's, President Theodore Roosevelt granted 4,056,000
additional acres to the Navajo in an effort to put a buffer between white
settlers and Indian farmers. But many portions of this land were lost
in 1911 when President William Howard Taft restored to Federal control
parts of the Roogevelt grants east of the original reservation that were
not already alloted to individual Navajos. 61

Between 1917 and 1934 new grants were made totaling 1,079,000 acres,
and the tribe later purchased 250,000 additional acres with money earned
fram mineral royalties. Today, the Navajo Reservation contains about

58. Century of Progress, p. 1l.
59. Ibid.

60. Ibid., p. 25; Terrell, The Navajo, pp. 249-50.

61. Terrell, The Navajo, pp. 250-51.
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12.5 million écres, but about a fifth of thic is useless for famming

and grazing and another 48 percent is rated only poor to fair for such -
Structure of the Navajo Government

Up to the time when the U.S. took over the Southwest, the Navajo
had no unified political structure or single leader. The only
nrganization was of matrilocal, matriarchal families or bands of people

whose leaders, called naat' aanii ("speechmakers"), were chosen by the
64

group or clan and removed by the same process. “

In fact, it was not until 1923 that the Navajo had their first
farmal government-~the tribal council, composed of six delegates——
created in part so that oil companies would have same legitimate
representatives of the Navajos through whom they could lease reservation
lands on which oil had been discovered. This was necessary because the
Treaty of 1868 provided that no part of the Navajo Reservation could be
ceded without the consent of three-fourths of the tribe. °°

Also formed were the Navajo camunity wchapters, made up of people
in local areas throughout the reservation who meet to discuss common,
local problems. In 1970, more than 100 such chapters existed. °°

62. Navajos also own about 147,000 acres of noncontiguous lands in New
Mexico that are distinct from the main body of tribal land. Survey by
BIA Office of Trust Services (June 30, 1973). See Demographic and

Socio-Econaric Characteristics of the Navajo, U.S. Cammission on Civil
Rights Staff Report, Octaber 1973, Exhibit No. 5 (hereinafter cited as

‘Staff Report).

63. Terrell, The Navajo, pp. 250-51.
64. Ibid., p. 279.

65. Ibid., pp. 279-80.

66. Ibid., p. 281.
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The Anglo-imposed sSystem was far from perfect, however. For one
thing, the council had no real governing power cver the local bands
and families, and few Navajos understood what it was supposed to do,
since a centralized dovermning body was a concept alien to their
tradition.
Reorganized in 1938, the Navajo government has expanded its | 4
representation and broadened its powers. The legislative powers
still derive fram the tribal council, but that council is now made up .
of 74 delegates instead of 6. Every member of the council must be
over 30 and a member of the Navajo Tribe. 68 The delegates serve 4-year
terms, are forbidden to hold other employment that creates a conflict of
interest, and are subject-to removal by a two-thirds vote of the council
or by petition of 50 percent of the voters in their hame precinct. 69
The council meets four times a year, with its agenda set largely
by the Advisory Camnittee of the Navajo Tribal Council and the BIA Area
Director (again evidence of the Federal supervision of Indian affairs).
J"’The chief executive of the tribe is the chairman of the tribal
oom{cil, with responsibility for "directing and supervising the personnel
and executive business-statf of the tribe" and over the various council
~ammittees. 1
The tribe has 1ts own court system and an extensive code, covering
not just the eructure of govermment, but alsc matters of importance to
the Navajo's daily life, such as agriculture, ceremonies, commerce and
trade, estates, domestic relations, elections, law and order, etc. 2

o

67. Ibid., pp. 281-82.
68. 2 N.T.C. §§101, 102 (1969), as amended.

69. 2 N.T.C. §%103, 104, 195 and 11 N.T.C. §§211, 212 (1969), as
amended.

70. 2 N.T.C. §§162-63 (1969), as amended.

71. 2 N.T.C. §§284, 903 (1969), as amended.

72. PFor a more detailed description of the Navajo court system and
other aspects of tribal government, see Staff Report.

SN
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All of this adds up to a quite detailed structure of self-
government., It is a government structured on Anglo, not Indian
concepts. It is all the more ironic, therefore, that for many
important purposes, such as Federal excise tax exemptions and access
to Federal highway programs, this goverrment is not recognized by the
relevant Federal authorities.

(030




2. ECONOMIC DEVELOPMENT -

...when you consider econamic It is not that the Navajos are
. development...our biggest lagging behind. It is that the
problem is the fact that we Navajos are being kept behind.
are almpst starting from —David Aberle, Professor of
scratch... - Anthropology, University
—-Frarﬂ( Hanagarne, Navajo Office of British Columbia 74

of Program Development 73

A Starting Point
The quest for economic development on the Navajo @ewaticn begins
with the staggering fact that Navajo per capita incame, at about $900
per year, 7515 less than are—-fourth the per capita income of the United
States as a whole. 'C However, the tribe does have valuable resources.
'merese.rvatlonccxrtannsaboutHSmllhonacresofsaneofthe
most visually magnificent landscape in America. The tribe has historic

water rights to the ﬁlow fram two great rivers, the Colorado and the
i

g San Juan. It has valuable energy resources in oil, natural gas,
coal, and uranium, ‘as well as a lavishly productive forest. And 1thas
a potential labor force of about 47,000 men and women. 8

73. Transcript, p. 58.
74. Ibid., pe 81.
75. See Figure 2, p. 44, below.

76. U.S. per capita inocome in 1970 was $3,921. Statistical Abstract
of the United States, 1970. See Figure 2, p. 44, below.

77. See Staff Report, Appendix 7, p 656, for a discussion of disputed
Navajo water rights, a subject not included in the Window Rock hearing.

78. Department of the Interior, Bureau of Indian Affairs, Estimates
of Resident Indian Population and Labor Force Status, by State and
Reservation, p. 15 (March 1973).

™~
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There is also, however, a serious shortage of development tools.
Transportation, skilled labor, irrigation, and investment capital are
all lacking. The land itself supparts only subsistence farming and
grazing. An irrigatign project authorized by Congress in 1962 would ‘
bring 110,000 acres into agricultural production, but this project is ‘
lagging behind its scheduled construction; and the tribe's Ten Year
Plan estimated the need for about $150 millicn through 1982, if the .
project were to be campleted by 1986. '~

Only 1,370 miles of road are paved--little more than one-third the
ratio of paved roads to square miles in the rural areas of the States
surrounding the reservation. 80 No majar rail facility has shipping
depots on the reservation, anda:rtransportatlmlslmutedtosnall
charter services. 81 v

Although there is a surplus of labor, there is also a shortage of
people with critical skills. Technicians and management persomnel are
extremely scarce.

Investment cap:.tal the single greatest development factor, is also
the most elusive. Tribal landheldmtrustbythelhltedsmtesnay
not be used as collateral for loans. 82

;T

Exploitation: The Experts' View
The reservation's mineral resources are its prime attraction for
outside investors. For the tribe, the immediate questions are how much

79. The Mavajo Tribe, The Navajo Ten Year Plan (June 1972}, Exiublt
No. 4, pp. 525-26.

80.- Ibid., p. 521. Road carstruction and maintenance needed to provide
a transportation infrastructure for the Navajo equivalent to that in
surrounding rural areas would cost a total of $730 million over a 1l0-year
period. Ibid.

8l. Needed airport facilities on the reservation would cost an estimated
$10 million, bringing the needed rovad and transportation total to $740
million, employing an average of 1,400 workmen a year in canstruction,
maintenance, and administration over a 10-year period. Ibid.

82. 25 U.S.C. §177 (1970}.




" reservation can most profitably be milked by outside interests... ."
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exploitation to allow and How €6 get maximm long term benefit from
the depletion of its major assets. As stated by one witness, econamic

development for the reservatidn “is not simply a question’ of how the
' ) 83

Two develo;ment specialists, William P. Miller, intergovernmental
relatJ.ons offloer for econamics, BIA, and David Aberle, professor of
anthropology University of British Columbia, agreed that the status
of the reservation today is very much like that of an underdeveloped
nation in the grip of a colonial system. As Mr. Miller expressed it,
the problem is not ane of technology but of political power:

And I think until*the political issue surrounding the
status of the Navajo Nation as a legal, legitimate
government entity within...the overall sovereign power

of the United States...unless those questions of
jbrlsdlcu& and power, political power, are settled, -,
in my judgrmt, ...I see little that can be done in terms-
of econamic development, mainly because, historically, a
people do not really develop until they control the
decisionmaking authority of their govermment, dntil they
ocontrol the means of creating the infrastructure which

is necessary for the develofment of an economic base. 84 .

. Aberle, who like Mr. Miller has studbed the obstacles to Navajo
econamic development, 85 told the Camissién he believes the problem
is also one of conflicting eomamic interests:

Power is not merely politics, and I think that
wderlymg the problem of power is the problem

of econamic interests, that oil cawpanies do ——
not like to share profits with the Navajo Tribe, |

that whenever there is a choice between a settle-
ment that could be made on the reservation and

could be made in Famington, Gallup, Flagstaff,

or Winslow, the choice will be made in favor of

the border communities, and that, in other words,

83. Testimony of Dr. David Aberle, p. 79.

84. Testimony of William P. Miller, pp. 80-81.

85. See D. Aberle, A Plan for Navajo Economic Development, in Toward

. Econamic Development for Native American Commmities, Subcammittee on

Economy in Government of the Joint Econamic Camm., 91st Cong., lst Sess.
at 223-76 (1969), Exhibit No. 9, p. 718.
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whenever it is a question of Navajo interests
and other interests, the choice goes in favor
of other interests. 86

Dr. Aberle cited sevetral indicators of the reservation's neocolonial ‘
status: the fact that whatever development is allowed must be
noncampetitive with outside interests or done by those interests,

A * the absence &f taxing power, and the characteristic draining off of
profits. 87 (See figure 1.)
. Nearly all of the investment funds that go into the reservation

-also flow out of it, simply because, as Mr. Miller testified, the
tribe does not control the institutions for develop'rmt-fmanmal
insitutions, trade and camerce, and the like. 88 The capital that
could be generated on the reservation is instead drained off, and as
Dr. Aberle put it, "drained off in 100 ways."

It is not that the Navajos are lagging behind.
It is that the Navajos are being kept behind.
And the devices are multiple.

In the first place, it is outside interests
who manage to pay royalties and still make a
profit--and a handsome profit, to judge by the
dividends of 0il companies and coal companies.
None of those profits remain here. There is
the drainoff that results fram the lack of
opportunity to tax and there is the drainoff
that results fram 100 ways of providing hidden
and overt subsidies to business firms that
operate on the reservation, but no sufficient
- direct subsidy to the tribe to provide oil
depletion allowance and training programs... . 89 —

Dr. Aberle noted that, if the dolar value of those benefits reapeﬁ
by outside private enterprise an the reservation were applied instead to

86. Testimony of Dr. David Aberle, p. 82.
87. 1Ibid., p. 81

88. Testimony of William Miller, p. 81.

89. Testimony of Dr. David Aberle, pp. 81-82. : R
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the reservatlon itself, "it would be called either relief or socialism,”
but as applled to the outside corporations, it 1s money oonsnlered to
be "supportive of free private enterprise." 0

Revenues received by the tribe fram oil leases and royalties are
largely absorbed by administrative costs—the day-to-day expenses of
nmning a government--and by basic welfare needs béin the reservation.
Less than 4 percent of the tribe's own revenue of $16.9 million is
avallable as investment capital. 9l o

Mr. Miller, who was assigned by ‘the BIA at Chairman Machnald'
request bo work w1th the tribe in identifying same of the obstacles to
eooncmlc developnént, agreed with Dr. Aberle t the Federal Govern-
ment s“hould submdlze admmlstratlve and welfare costs and allow the
tribe to use- 1ts own revenue for :an&stnent capital. 92 As Dr. Aberle
eXpressea it, there is an "urgent need" for capitalization by the
Federal Government to work:the tribe out of the "vise" in which it now
exists. 93‘~'me elements of that "vise" were summed up this way: If
the tribe foregoes opportunities for mineral exploitéi:im, it foregoes
the chance for immediate incame. Yet, it must have this incame to
operate that which, because of the re,servﬁtlm 8 general mderdeveloptent
coupled with other historical factors; is a welfare economy. \? 4
Exploitation.of those resources, however, is a short @nn answer because
of the depletion factor.- The reservatlon s mineral’ resqurces are given
a predicted maximum depletion span of 35 years. 95 The pertinent
questions are what kind of life and what kind of land will be left

after these resources have been exploited.

90. Tbid.

91. mestmmy of William P. Miller, p. 83. s

92. Ibid., . 83-84.

93. 'Iest:umny of Dr. David Aberle, p. 79.

94. Ibid.

95. Ibid., p. B8. - ' !
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- Mr. Miller had tried to identify by function and objective all
Federal Government assistance programs to the reservation. He testified
that the data were not available fram any of three likely sources: the
BIA, the Federal Office of@adanagermt and Budget, or the Western Regional
Council, which is responsible for overall coordination of program
assistance to the Navajo and all other Indian reservations in Arizona,
California, and Nevada. 96 Mr. "Miller said he could comment in general
terms, however, on how that money--a gross flgure of apprmmnately $200
million annually 97-—-13 spent:

...Federal government assistance to the Navajo
ovér the last 100 years [runs] into billions of
dollars, [but] wvery, very little has gone speci-
fically for the development of the Navajo -

...[T)here has been no significant effort in the
history of Federal Indian affairs poljcy to
systematically plan and provide the necessary.

- capitalization for both resource and human
development meshed with the tribe's own resources. 98

As one example, Mr. Miller cited BIA funding assistance to the
tribe for conmerce and trade-—approxmlately $115,000 that is "absorbed
primarily by staff people, travel, and fringe benefits." 99

In sumary, the expert testimony of these two witnesses leads to

ane conclusion: that the Federal government, faced with several

. alternatives, has consistently opted for the ane of least benefit teo

the Navajo people and their land and the one most likely to perpetuate
a welfare existence on the reservation. The choice, as Dr. Aberle

§urmed it up, is the "difference between running a relief econamy and

96. Testimony of William P. Miller, pp. 82-83.

'97. Ibid., p. 83.

98. Ibid., p. 83.

99. Ibid., p. 83.
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running a development econamy, " Y00 An3 for 100 years, the Federal
Govermment, as the hearing went on to discuss, has hampered and even
blocked Navajo development.
Figure 1
THE MISSING MULTIPLIER: THE DOLLAR MADE ON THE
. RESERVATION IS SPENT ELSEWHERE -
v\ajx’,' W

% - : .

, ’ SPENT
OUTSIDE \ b
. NAVAJO 5
kS SPENT / COUNTRY
INSIDE 67%
. \ 13% /

. \{\\/

SOURCE: Navajo Camunity College N
Reprinted from the Navajo Ten Year Plan, Exhibit No. 4, p. 51l.

100. Testimony of Dr. David Aberle, p. 89. o |




E:xplmtatlm A Coamaunity View
One of the major problems facing the tribe at bo’Eh the council and
camunity levels is the lack of expertise to evaluate proposals presented ~
by, outside interests. A panel of camrunity leaders t;estified at the F
hearing about the difficulty of determining what is actually being
proposed and what costs and benefits it will mean for the Navajo.
Navajo Cahnmity College Instructor Harris Artlmr, a member of the
* Burnham Chapter on the eastem part of the reservation, testified that
he became suspicious of same of the staterents made by a representative
of El Paso Natural Gas at a chapter meeting in August 1972. 101 The
company was seeking local support for its proposal to build three coal
gasification plants in the Burnham Chapter area. It was hik understanding,
Mr. Arthur testified, that El Paso and WESQD, a company seeking to build
four other gasification plants on the reservation, planned to consume
‘all coal deposits in. the area within 25 years. 102 ;
Mr. Arthur testified that; Pecause he considered same of the
statements made by the El Paso representative at that chapter meeting
to be "false and misleading,” he decided to do some investigating on

his own.

..specifically, there were statements made and
pramises made that led the people to Believe that
900 Navajos would be warking there, while, in
i fact, 900 Navajos weren't going tc be working
' there, but in each of these plants I think they
estimated 900 employees...but it was presented in
such a tone that 900 Navajos would be employed... . 103

Mr. Arthur said false statements were also made about a water system:

I remember specifically the statement that the water
had been obtained from the San Juan River ard that
this water would then be brought down to be used

in the plant, and...would al%o be available for the
local Navajos to use an the farms and in their hames,
which was entirely false.

101, Testimony of Harris Arthur, pp. 37-38.

102. Ibid., p. 37.

103. 1Ibid., p. 38.
- HOas
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- 'IhefactwasthatElPasodldmthavethewater
they still d5 not to this day, and it was earmarked
for the plant and no ougside use. It was not
earmarked for noncammercial use such as in hames
or the farm... . 104

n May 5, 1973; almost a year later, when El Paso returmed to the
Burnham Chapter with a farmal request for approval of th nroject, the
chapter members voted it down. A similar proposal by WES(D was later
rejected as well: 105 7 |

Mr. Arthur testlfled that, in rejectmg the proposals, the chapter
specified that it wanted "clarifications on same of the issues and
probléms concerning this type of development that would affect the
Burnham peoplg, or the Navajo people." 106 Since thén, he told the
Camusaa‘x, no cne had, returniéd to the chapter to negotlate these issues.
- Mr. Arthur said that the tribal council could still approve the
gasification plant proposals without chapter consent, but that "in the
atmosphere of tribal politics...the tribal government is more respnsive
to polltlcal pressures at the local level" 108 than is required under
thetnbalcode Headded however, that with the worsening of the
camtry's energy problems the campanies had been applying cgnsiderable
pressure on the tribe to develop its energy resources. 103 He testified
.that, at one chapter meeting, "we were told by representatives of the
tribal government that it was not the decision of the Navajo Tribal

107

104. Ibid.

105. Ibid., pp. 38+39. . =

v 106. Ibid., p. 43.

107. Ibid., p. 48.

®3. 1bid., p. 49. Members of the tribe are currently suing Peabody
Coal and the Navajo Tribe for damages incurred through the coal
company's st.np mining under’ a tribal lease on lands traditionally -
occupied and’'used by the plaintiffs. Lake v. Peabody Coal, No. 72-209-
PCT-WPC (D. Ariz., flled Apr. -28, 1972)

109. Testimony of Harris Arthur, p. 47.

(439
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~ Council to decide these issues, that Washington had the say-so, that
he [the Secretary of the Interior] had the big stick.” 30

A member of the tribal oouncil, Carl Todacheene, chairman of the
resources committee, testified that the tribe had been actively trying
to develop its own resources. He cited as two successful examples the
Navajo Forest Products Industries and the Navaﬁ'o Tribal Utility
Authority—both 100 percent Navajo owned. Two other efforts, a Navajo
Agricultural Products Bonard and the Navajo Housing Development Ehterprlse
were also "on their way." 111

In "more competitive fields, such as the oil and gas business,
the tribe has been "hampered." "2 Mr. Todacheene recalled that in
the mid-1950's the tribe approached the Delhi-Taylor Oil Corporation
with a 50-50 partnership proposai for the development of o0il and gas
resources. He. blamed the proposal's eventual defeat on intensive
lobbying at the Department of the Interior by industry competitors.

The tribe, Mr. Todacheene testified, is trying again, this time
to develop its uranium fields along partnership lines:

I think we are at the point where we have gotten
t_ at least five major campanies on the same type
of thinking, so~called joint venture, going <t a
50-50 basis whereby we will get the bigger share
of the profit, bigger share for the employment,
and more proper utilization of our resources...

113

If we could anly go that route we probably could

* put the land back in better condition, provide
better employment for our people, more training
...because. . .where we just go on a lease basis
and get royalty, all the things that we expect,
that we put into same of our leases [are] not
forthooming. 114

110. Dbid., p. 47.
111. Testimony of Carl Todacheene, pp. 40-4l.
112. Ibid., p. 41.

113. Ibid.

114. Ibid., pp. 41-42.

30
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Mr. Todachedne expressed the fear, however, that there will again
be “a terrific amount of lobbying” at the Department of the Interior
level “to discourage this kind of thina.™ 115

This problem of Navajo rights and interests campeting and in
conflict with cutside econamic interests——a conflict that Dr. Aberle
concluded is always won by the outside interests——was also discussed
by Chairman MacDonald, who cited as one example the strip mining already
being done on the reservation:

I think the conflict [between Navajo and Anglo

i1deas an development] is really brought about

simply because same of the wishes of the Navajos

are not brought into the picture of the develomments.

For instance, you take the strip mining which has
been one of the controversial things here. . Well,
we, - the Navajos, did not have an opportunity to
eveny discuss the pros and cons of strip mining when
it was put to us, that we leased the ocoal to the
companies and that they were going to mine it,
surface mining or s€rip mining. The question did
not came about. They mine it as they wish. 116

The questions of land reclamation, water rights, adequate royalties
ar profit sharing, the amount of employment &nd the degree of managerial
training for Navajos-—all are issues on which the tribe is in serious
and urgent need of both techni ard legal advice fram trustworthy
sources. Un nane of these issués, as the testimony repeatedly asserted,
has the Federal Gaﬁrerr»mnth?s trustee of the tribal lands, provided

that necessary expertise. On all accounts, either by negligence

135, Ibid., p. 42.

116, Testimony of Chairman MacDonald, p. 27.- Nor has the tribe been
warned in the past of serious health hazards inherent in certain mining
operations, as docunented in Spake, Navajo Miners and Lung Cancer, :The
Washington Post, June 9, 1974 (Qutlook) p. 1.

1i7. Herbert Becker, special assistant to the Associate Solicitor,
Division of Indian Affairs, DOI, coments: “A generalization such
as this is impossible to camment on given the vagueness of the
allegation. I can say, though, that our Division recognizes its high

{oont inued)
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or deliberate bias, the Government's weight has been on the wrong side
.of the bargaining table.

s

Investment Capital: A Barrier

The availability of investment capital is as vital to econcmic
develogment o the Navajo Reservation as it is in any developing nation.
According to 1972 tribal figures, accumilated capital reserves derived
fram 0il revenues total about $50 million. 118 Very little of this
fund is available for investment in econamic development. ' Most of it
is needed to maintain essential services and its use must be geared
toward the time when cil depistion results in reduced tribal income.

The difficulty that Indians have in obtaining credit for businesses
has been noted in practically every study on Indian econamic development
and was further documented in the Window Rock hearing. The special
institutions that do exist--the Small Business Administration, the
Eoconamic Development Agency of the Camerce Department, and the Navajo

119

120

(N. 117 ocontinued)

responsibility and adheres to the most exacting standards in enforcing
the trust respansibility, which includes instituting legal actions on
behalf of tribes to protect their resources. Because of this responsi-
bility, we have established a Field Office in Window Rock, Arizona, made
up of two lawyers who are in continual contact with the Navajo Tribe. It
should also be recognized that in many instances, which are beyond our
control, administrative decisions are made within the Department which
result in the Indian position being discarded in favor of the interests
of another group/client in the Department which the Administration feels
has a paramount interest."” Letter from Mr. Becker to John A. Buggs,
Staff Director, USCCR. (The Field Office was established in 1974.)

118. Navajo Ten Year Plan, Hearing Exhibit No. 4, p. 509.

119. See Table 2, Public Investment and Resulting Employment.

120. See, e.g., K. Gilbreath, Red Capitalism, An Analysis of the
Navajo Econamy (1973).
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Revolving Credit Fund, for exanple——have only a fraction of the capital
needed and are not structured to render the required services. 12

Navajo Revolving Credit Fund
The Navajo Revolving Credit Fund (NRCF) was established in the late
1940's with tribal funds and an initial loan of $700,000 from the BIA's

Revolving Credit Fund. 42 As of June 30, 1974, the BIA participation L
had been reduced to $180,000 and the tribe's investment had grown to
nearly $2<1/2 million. Retalned earnings in the program amounted to .

$513, 348, ma}u.ng a total mvestmext of more than $3 million. 123

The object.lve of the program is to make 1oans to Navajoss for economic
development purposes, or as Everett E. Wood, the BIA Navajo area credit -
officer, described it, to make "major rehabilitative type loans:" 124

121. On April 12, 1974, the Indian Financing Act was enacted into law.
P.L. 93-262, 88 Stat. 77. The act has five parts: the Indian
Revolving Loan Fund, Loan Guaranty and Insurance, Interest Stbsidies,
Indian Business Grants, and Management and Technical Assistance. The
Departmdnt regulations on the Indian Business Development Program
(25 C.F.R. Part 80 (1974)), pramrigated December 23, 1974, restrict
eligibility to profit-oriented enterprises, a problem noted below in
the discussion of Small Business Administration programs. The grants
(up to $50,000) are also limited to applicants able to cbtain at least
60 peroentofthelrftmdmgfranothersources 25 C,F.R. §80.17(b).
Part 1, Loans to Indians from the Revolving Loan Fund, like Part 80,
above, includes a prov151m\mberxied to insure that campetent manage-
ment and technical assistance“is available to the grantee. 25 C.F.R.
§91.7 (1975). See also, 25 C.F.R. Part 93 (1975), ti¥e regulations
governing the Loan Guaranty, Insurance, and Interest Subsidy, which ‘
|
.

were published March 19, 1975. Wwhile this act and the requlations
pursuant to it represent a step forward in Indian development °
assistance, it is still too early to predict their mpact on the
partlcular problems faced by the Navajo.

122. Testimony &f Everett E. Wood, p. 104.

123. Telephne interview with Everett E. Wood, April 16, 1975.

124. Testimony of Everett E. Wocd, p. 104. *
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We are not in the small loan, quickie loan business.

We leave that up to the peripheral locan campanies

and banks. Our abjective is to get people, members |
of the Navajo Tribe, on their feet eccnamically and, |
to provide financing where they cannot get their

credit elsewhere on reasonable terms and conditions. 125

Many of the NRCF loans are for home improvement, home construction,
or home purchase. 126 Others are for business develomment.

Mr. Wood testified that interest rates are generally. kept 2 to 3
percent below prevailing rates in the area, and that at the time of
the hearing the NRCF rates were 6 to 7 percent, compared with going
rates of 10 to 12 percent for similar loans. 12’ At the end of fiscal
year 1974, outstanding loans included: 460 to individuals (including
partnerships and private Navajo corporations), amounting to $2,302,034;
two loans to tribal enterprises, the Navajo Arts and Crafts Guild and
the Navajo Housing Development Enterprise, totaling $42,042; and two -
loans to co~-ops, $35,571. 128

Although almost all of the money in the fund is tribal money, under
a 1961 agreement between the tribe and the Commissioner of Indian Affairs,
the fund is administered by a BIA employee, rather than by a member of .
the tribe. 1% The credit comuittee of the tribe (composed of five
ocouncil members) has authority to approve housing loans up to $10,000
and other loans up to $5,000, except loans to government employees and
loans for education. All cther loans must have the approval of the BIA
Area Director. 130

The major problem with the tribal credit program, however, is that
it simply lacks sufficient funds to support significant small business
development.

L

125. Ibid., pp. 104-105.

126. Ibid., p. 105.
127. Ibid.

‘ 128. Telephone interview with Everett E. Wood, April 16, 1975.

129. See, Exhibit No. 12, p. 785-89.

130. Testimony of Everett E. Wood, p. 106.

10044
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Sdfall Business Administration
The Small Business Administration's loan programs are also ill
suited to serve the Navajo Nation or Southwest Indian communities in

general.

Stanley Goldbery, SBA District Director for the State of Arlzona,
repeated for the Commission an evaluation he had made 3 months earller
in a letter to SBA headquarters in Washmgtm° 131

I stated that after 4 years of study of the Indian
econamic situvation, as it relates to the SBA program,
it is my conclusion that their problems are separate
ard distinct from that of any minority group. SBA
requlations and policies are not adapted to serving
Indian applicants because of the unique history and
development of the Indian people.

When the minority entervrise program became a part of
the SBA, I am sure that the Indian was not considered

in that light. It was mainly directed to the biﬁacks,
the Mexican Americans, the Asiatics, the Orientals.
And solely because the people who administer the
program fram Washington are not acquainted with the
habits, the cultural background of the Indians...the
program they devised, in my opinion, excluded aid to
the Indians, per se. 132

Only 35 loans, totaling $460,800, were made by SBA to Indians on the
Navajo Reservation during the 3 fiscal years ending on June 30,
1973. 133 “

One SBA program that has completely failed the tribe is the camunity
development program, which is geared to help small communities help
themselves. In order to participate in the program, the camunity has
to form a local development campany (IDC), consisting of 12 members,
with a State charter. For every dollar the LDC raises, the SBA will

Laun, Associate Administrator for Operations, SBA, Washington, D.C.,

131. Letter from Stanley Goldberg, SBA District Director, to Louis X '
July 24, 1973.

132. Testimony of Stanley Goldberg, p. 107.

'~ 133. Data supplied by Richard J. Sadowski, Director, Reports Management
Division, SBA, Washington, D.C., November 30, 1973 (in USCCR files).

145
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134

lend nine-at a?m\mter&ct rate of 6 3/4 percent. The maximm loan 1

for any ane project is-$350,000, 135 and it can only be used for lard,

buildings, and long term, depreciable equipment. 136

3o far, thetnbehasbeenunabletofonnanlDCcntexmsacceptahle
to the SBA. According to SBA econamic development specialist Roy Snell,
who adfinisters the cammunity development program in Arizona, the .
biggest cbstacle is the SBA requirement that the LDC project must be -

a profit-oriented business. 137 The Navajo Tribe wants to form

cooperatives in nonprofit organizations.
A group of Navajos did form one IDC ar.d submitted a $350, 000 loan

application for a camercial laundry facility in Tuba City, in the s

western part of the reservation. Inr%pmsetothisproposal,%he
SBAwantedaguaranteefrantheBIAthatthisbusinessmlldgeta
BIA contract for 3 years. The BIA refused to give such a guarantee
and the SBA then refused the loan. saAAreaDuectors»:anleyGoidberg

told the Camission: .

...we wanted a 3-year guarantee, and [the BIM wanted™
to give us a l-year guarantee, which meant nothing.

We were even stretching it for 3-years because it
usually should be for a much longer period of time.

into the cperation. We had very little cooperation. 138

The BIA cites three reasms. for not agreeing to a 3-year contract
with the proposed Navajo laundry: ¢ { o

134. Letter fram Connie Mack Higgins, Associate Administrator for
Minority Small Business, SBA, to Johff* A. Buggs, Staff Director, USCCR,
Mar. 6, 1975. At the time of the Window Rock Hearmg, the interest
rate was 5 1/2 percent.

135. Testimony of Roy Snell, p. 108. As a conduit for the loan funds,

the IDC itself need not be a profitmaking enterprise (13 C.F.R. §108.2(d)
(1974)), but the business for which it seeks the loan must be (13 C.F.R.

§121.3-2(1) (1974).
136. 13 C.F.R. §108.502-1(d) (1974).
137 13 C.F.R. §108.502 (1974); See also §108.502-1(b) (1974).

138. Testimony of Stanley Goldberg, p. 109.

- ~
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(1) The Bureau of Indian Affairs operates on annual
appropriations and therefore cannot camit itself
beyond the period of the ctrrently appropriated funds;

(2) Since our laundry business presently and for the
past several years is, and has been, exclusively with
Indian firms, we could offer to any newcomer to the
field only what we offer the existing firms--the right
to campete among Indian firms. This is in accordance
with BIAM 5.14A, (2) "when the products of Indian
. industry to be contracted for are available fram more
|_than one Indian contractor, competitive negotiations
: " are conducted with each Indian contractor within the

narmal competing area.

I'm sure you would agree-that even without the above
stipulation, no useful purpose would be served by L
comitting our future business to a new or proposed !
Indian firm at the cost of the destruction of existing
“JIndian businesses. 139 (Emphasis added.)

BIA laundry from Tuba'City is currehtly sent to an Indian fimm in Cortez,
Colorado, same 200 miles away; all other BIA laundry on the reservation,
amounting to an-ast,lmated $500,000 in business annually, is handled by

only fogf:ilan fims. 140 e BIA offered no figures to substantlate

on that a 3-yea.r contract with a new firm would serve to
destroy an existing Indian business while a l-year contract apparently
would not. 14

No other Navajo LDC project has been proposed. Participation by
other tribes in the IDC“program is also minimal, j;et the SBA does not
solicit tribal participation.

139. Letter from Thomas G. Brandt, BIA, Navajo Area Office, Area
Property and Supply Officer, Contracting Officer to USCCR, Jan. 29, °

1974, Exhibit No. 23.

140. Telephone interview with Walter Dzick, BIA, Navajo Area Office,
Supervisary Procurement Agent, Oct. 8, 1974. The other three laundries
are in Gallup and Crownpoint, New Mexioco, and Salt Lake City, Utah.

141. The BIA has consistently dermstrated its unwillingress to use
the Buy Indian contracting authority as a developmental tool. See
USCCR, Minorities and Wamen as Government Contractors (1975).

———
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Mr. Goldberg testified that he believed one way in which SBA could
be made more respansive to Indian heeds would be to establish an Indian
desk within SBA, a suggestlon whlch he said had "not fallen on deaf ears

in Washington." 142
Commenting recently on the problems described above, an SBA off1c1al
wrote the Camission: e .

The Indian thrust has been centralized in the Office of
the Associate Administrator for Minority Small:Busiress.
This office has had planned meetings with the Office of
Tribal Resource Develomment and my expectation is that,
as a result of these meetings,y a superior coordinated
program between SBA and BIA will ensue.

*,
* * * * *

The 1DC program for Indians has been a disappointment to
us. The laupdry case is evidence that a more satisfactory

relationshiff needs to be established, one of the goals of
the interagency meetings mentioned above. 143

-142. Testimony of Stanleyﬁ(;oldbé‘rg, p. 107. One portion of Mr. Goldberg's

testimony revealed an arguably counterproductive viewpoint for a govern-
ment official in the Southwest. Mr. Goldberg testified.that the SBA had
formerly employed a Navajo on the reservation to handle the minority
enterprise program. The Navajo enployee resigned, acocording to Mr. Goldberg,
because "a Navajo cannot effectively operate with Hepis-and other kinds

and vice versa." Mr. Goldberg had also concluded that "a Mexican American
cannot deal effectively with the Indians, nor can a waman." (Testi

p. 111.) Mr. Goldberg's contention that the "only solution" was to

employ " an experienced, qualified, trusted Caucasian" male to work
with the Navajos was challenged by issioners Freeman and Ruiz. To
Cammissioner Ruiz, a Mexican American, Mr. Goldberg hastily added: "It

is not the Mexican Americans who cannot wark with the Indians. It is
the Indians who seem not able to work with the Mexican Amerlcan
representative. We have them [Mexican Americans] in our offlcea..'mey

_are dedicated."” “(Testimony, p. 112.) No other testimony indicatdd

that the Navajos, whose tribal culture recognizes female as well as male
leadership, cannot work effectively with Indian or non-Indian men or
women., .

143. Letter from Connie Mack Miggins, Absociate Administrator for
Minority Small Business, SBA, to John A. Buggs, Staff Director, USCCR,
Mar. 6, 1975. '
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Econamic Develo;_:m-ant 2dministration

The Economic Develomment Admm:.strat).on of the Department of
Commerce focuses on improving the eoa'lcmlc potential of areas in which
the;re is substantial and persistent mauploynent or underemployment.

By improving the area's infrastructure (e.g., modernizing public works),
the program helps to attract additional econamic activity. '

The EDA selects the projects it will fund on the Navajo Reservation
fram a list of priori&&s developed by the tribe. The EDA grant prodram
has spent approx:.mately $24 million on the reservation in about 35
projects 144 smcé fiscal year 1966, inclwyding more than $11 million
for water and sewer projects. In fiscal year 1973, EDA projects ranged
from more than $1 million in public wprks for the 76 acre industrial
park at Church Yock, New Mexico, to $2 500 for a feasibility study of
recreation development.

EDA'smfuture was uncertain at the time of the Window Rock hearing,
but its enabling legislation has since been extended with certain
Vnodifi@tims. Further study is warranted into possible applicatipn of
other .EpA-programs to Navajo needs. ~

Private Lenders

in ‘discussing the problem of ‘capital avallablllty, Navajo Small
. Business Development Corporatlon (NSBDC) 145 Director Joseph R. Hardy ]
testified that investigations and inquiries had been made into the
possibility of private outside flnanc;mg. The results forced the
omclusion that, until the Navajo entrepreneurs can create ar receive

équity financing (e.g., by putting up real estate as security), they
will not qualify for debt financing through local institutions. On
numerous occasions, Mr. Hardy recalled, direct appeals were made to

144. Testimony of Paul Luke, Econamic Development Representative,

Ekx:r:muc Develogrent klmuustratlon, Phoenix, Arizona, p. 63. ‘
145. The Navajo Snall Business Developrmt Corporation is funded by

a September 1972 grant fram the Office of Minority Business Enterprise,

Department of Camerce. Mr. Hardy, a Navajo, has headed the program

since its inception.

! ‘ { ) ‘1 47‘ - ﬂf» i
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local and statewide banks in Arizona and New Mexico on behalf of NSBDC
clients: '

Each time, financing {5 denied because these institutions

will not recognize real or personal property on they
reservation as collateral for loans. In one particular
case a client had a net worth conservatively valued at
$87,000 but was denied a $4,000 loan.

In many cases, the clients simply do not have the required
.10 to 15 or 20 percent equity investment with which to
‘apply for debt,kfmancmg. 146

Consequently, Mr. Hardy testified, NSBDC's efforts have been
directed towards acquiring the much needed seed capital or "front
mney."  Applications for assistamce have been submitted to a number
of foundatians and philanthropic organizations. 147 At the same time,
the NSEDC is giving technicalt and managerial assistance to entrepreneurs
who have been able to get their businesses mdérway; the office is also
working toward development of large scale, camprehensive, management
training programs at the Navajo Cammmity College to overcame another

obstacle to development—the great lack of business management skills. 148

Land and Business Site leases: Another Barrier
The procedure for cbtaining land for business sites is another of
the principal cbstacles to business development n the reservation.
Reservation land may not be sold. 149
site, the individual Navajo must submit an application to the tribal

In order to acquire a business

146, Statement by Joseph R. Hzrdy, Exhibit nNo. 11, p. 783.
147. Ibid., p. 784.
148. Ibid., p. 783.

i49. Tribal land, within the boundaries of a reservation, which is
held in trust by the United States for the tribe (the tribe has
beneficial ownership of the land, whereas the U.S. has .legal title)
may not be sold without an authorlz:mq act of Congress. .25 U.S.C.
§177 (1970).
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150

the application involves some 20 steps, which may take 5 years or more
to complete. Those that are not very complicated might be approved
within 1 year, but others can be held up indefinitely in the bureaucratic
trocess awaiting further information. 151 As Mr. Hardy observed, "The
result of this time-consuming system is the dissuasion of new business
sta;:'ts." 152 " t

Given the scarcity ¢f Navajo investment capital and the red tape
involved in site leasing, it is no surprise that of 196 business
establishments on the reservatiaon, only about 69 are Navajo owned, and
about 56 of these are gas stations or other low capital, service
establishments. 1°3

|
i
| govermment and also to\/the appropriate BIA area agency. In all,

x

The Unmet Need

The following indicators, reprinted fram the Mavajo Ten Year Plan,
show how much must be dane to give the Navajo people an even break in
edycation, health and necessities of life, and in the opportunity to
make their own way in the econamic world. As the tribe notes in the
plan, better indicators could be devised if facts were vailable, but the
ingiicators set out here give a clear picture of the develtszgmt gap.

150. Approval is needed fram the local chapter in which the site is located
because most land, while not "owned" by individual Navajos, is already held
through inherited use-right by Navaj¢ families to whom the request for
transfer of the use-right must be made. The request is next submitted to
the tribal council and finally to the BIA Real Property Management Branch
for the drawing of the lease. After acquiring the lease, the would-be
entrepreneur must also secure a trader's license fram thHe tribe and file

a -performance bond guaranteging payment of rent on the lease. See K.
Gilbreath, Red Capitalism: / An Analysis of the Navajo Economy, pp. 40-49
(1973) ; see also Staff Report, pp. 606-09; and testimony of Joseph Hardy, -
Exhibit No. II, p. 780. | , ‘

[l

! ‘
151. Statement by Joseph R. Hardy, Exhibit No. 11, g, -780. .

152. Ibid.

153. Testimony of Joseph R. Hardy, p. 101.




;e Table 1.
NAVAJO CATCH-UP REQUIREMENTS: SOCIAL INDICATORS

Income
per capita persanal income,
1970 (SA & BIA)

U.S” $3,921

.

Deficit $3,021 ;

Employment
percent of labor force with
. jobs, 1970 (MRP-& NCC)

oy

‘;‘ \"\’

Education

average school years by
adults, #1970 (SA & BIA)

.

Deficit 54%

us. 12

.

Deficit 7

w Health

infant survival ratio, 1970
(reciprocal of infant
mortality rates) (PHS)

us. 2.1

Deficit 1.1

) — ™

Housing .
parcent of homes wn{

+ standard inside plumbing
< . (SA&PHS)

f; g , j -

U.S. 81.8%

¢

Navajo 8.4%

Deficit 73.4%

'y

*  Transporiation (
milds of surfgced ds per
1.000 sq. mi. TSA & )

»

SW rural roads 154

- Deficit 94

.

k3

’

Economic Development
percent of fabor force
employed in manufacturing
(MRP & NCC)

uUs. 28

Deficit 21

-

commercial and service
businesses per 100,000
population (BBR & NCC)
Navajo 220

N Deficit 1280
P
) *
o total farm out&t per farm

4
‘ (SA & BIA) U.S. $14.620

-

Navajo $ 2,360

Deficit $12,260

Sources tor Figure 1. SA--Statistical Abstract of the United States. 1870; B!A avajo Area Office, Bursau of Indian Affairs; MRR—Manpower Report of the
President, 1971: NCC—Navajo Commdnity College; PHS—Navajo Ares Office, Wublic Health Service; BBR—Buresu of Businesa Resoarch. University of
New Mexico B

| ~ Reprinted trom the Navajo Tan Yaar Plan, Exhibit No 11 pp 500-01
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- - The table below translates the gap shown above into the tribe's own

P . -
dollar estimates of investment needs over a l0-year period.
TABLE 2
.5
*
PUBLIC INVESTMENT {TEN YEAR TOTALS!H AND RESULTING EMPLOYMENT LANNUAL AVERAGES!
- SJ\'_IJI Overhiead (Pubhoy Sector® ) ’».’v-:»dun twsr {Privated Sector hd
thmestiment i Human Resoutces Deselopunenty Havestment m Parectls Productine Sotmahies
Program * | In¥estiment _E—m plus ment ndustry ! Public Share®* Esapleny ment
| v v
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additional expenditures. About half of the expenditure totals are
- _Bor current programs and about half are additional expenditures.
e -
**public funds will generate private investment in oconsiderable larger
amounts. The amount of private funds is estimated in Part 1I of the
L]

o i

Navajo Ten Year Plan's, determination of spec¢ific business potentials.

i"%eprinted fraom Navajo Ten Year Plan, Exhibit No. 11, p. 504.
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TABLE 3

TRANSFORMING TRADITIONAL AGRICULTURE: TEN
YEAR COSTS AND ANNUAL EMPLOYMENT

Cost (10 Years) Employment
» (average per
year)
Navajo Indian Irrigation Project:
Project construction through 1982 $150,000,000 500
Traditional agriculture area 500 (staff)
Reseeding, fencing, etc. 150,000,000
Wells, stock tanks, etc. 20,000,000
Reserwoirs, runoff controls, (5,000 families
irrigation systems 100,000,000 included in
Income maintenance, stock . Private Sector
feed, etc., during soil tables and totals)
restoration 100,000,000
TOTALS : $£520,000,000 1,000

SOURCE: Navajo Tribal Water Resources Office and BIA.

- Reprinted fram Navajc Ten Year Plan, Exhibit No. 11, p. 527.
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- tribal government. These leases, of which more than 100 are currently

.3, BYPLOYMEINT

The dearth of steady employment on the Navajo Reservation accounts
in sane measure for the lack of substantial private capital for small =
business development. The reservation's 1974 unemployment rate was '
40 percent, 1% a shocking figure when compared with Arizona's 1974 |
unemployment rate of 5.6 percent. 155 ' !

- Navajo unemployment is not explained simply by a shortage of jobs
on and near the reservation. A major part of the prabYem appears to
be a total lack of awafermsonthepartoftheBiA, as the trustee of
Indian lands, as to what the Navajos' rights are under Title VIT of
the Civil Rights Act of 1964. 1°° Another cbstacle is the weak wording :
of what is known as the "Navajo prreference clause" in the tribe's .
contracts and leases, 15—{ ard the "local preference clause" in BIA

contracts. An example of the former is paragraph 18 of the Salt River

” lease: . . /

Lessees agree to give preference in employment

to qualified local Navajos, it being understood

that "local Navajos" means members of the Navajo s
Tribe living on land within the jurisdiction of '

the Navajo Tribe. All unskilled labor.shall be

eployed fram "local Navajos," if available,

providing that applicants for employment as

154. Office of Navajo labor Relations. The unemployment figure for
1973 was approximately 50 percent, and for 1971, 65 percent.

155. Arizona Dept. of Econcmic Security. | .
156." 42 U.S.C. §2000e (Supp. 1973).

157. Since tribal lands cannot be sold, anyone wishihg to conduct a
business on the reservation mugt cbtain a business lease from the

outstanding, contain a clause called the Navajo preference clause,
under which the lessee agrees to give Navajos-preference in employment .

© 45
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s

wngkilled laborers meet the general’ evployment .

* qualifications established by lessees. Qualified
semi-skilled and skilled labor shall be recruited
and employed fram among "local Navajos." In the
event sufficient qualified unskilled, semi-skilled
and skilled local Navajo labor is not available, .
ar the quality of work ‘of available, skilled or

semi~skilled workmen is not acceptable to Lessees,
Legsees may then employ, in order of ‘preference,
.,first qualified non-local Navajos, and secord, *
non-NavaJos.

The clause is more noteworthy for its omissions then for what it includes.
There is no mention, for example, of training programs, tenure, pramotions.
or termination. -

The typical effect of this clause in the past can be seen in the
employment records of the Four Corners project " (a major generating
station constructed in the northeast cormer of the reservation in the
1960's), where Navajos comprised only 8 percent of the construction
labor force. 158 8

In 1970, -as work progressed on the next major construction site, |,
the Navajo (generaging station) project, the tribe received a flood of
camplaints charging that Navajos we.re being fired without cause and were
being replaced by non-Indians. 159 With legal assmtance fram DNA (the
Navajo legal services program), Navajos on the progect organized the
Navajo Construction “Workers Assoc:lat.wn and filed a discrimination suit
with the BEqual Employment Opportunity Catmlsslon (EECC) . o

Anmgthecorporti;nsnanedasdefendants in the suit was the
Salt River project, a quasi-govermmental corporation that operates a
Federal reclamation project urder con;:racts with the Department of the
Interlor.

Salt River is one of six pa.rt:.c:.pants in the Navalo project and
serves as project‘manager. A $900 million venture, the Navajo project
consists of several elements, including three 750-megawatt coal fired

-+

158, 'Iranséript, p. 125,

159. Testimony of Kenneth White, Contract Campliance Officer, Office
of Navajo Labor Relations, p. 122.

»
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\géneratmg units near Page, Arlzcna, and a railroad running between .. |

the generating station and the Peabody Coal Campany's strip mining |

" operations on the reservation's Black Mesa. Construction is scheduled
for campletion in May 1976. Salt River, as project manager, is

responsible for superv:.smg construction of both the railroad and the

o, generating station and ha‘s let those contn:acts;to Morrison-Kmdsen and
» < th® Bechtel Power Corporation, respectively. All three corpora‘?iogs
. were named in the EECC complaints. ‘

\. Several months after the suit was filed, Tribal Chairman Peter
 MacDonald wrote to both the Chairman of the EECC and the Secretary of
the Interior to urge prompt action. The investigation that followed
in Jamuary 1972 was conducted jointly by the EBOC, the Office of Federal
Cantract Campliance, and the Department of the Interior. The results of
the investigation were reported on lslarch 9, 1972; and, accelding to the
testimony of a Salt River executive, the corporation shortly thereafter
was requested "in a very forceful mamner" by the Secretary of the Interior
to renegotiate the preferentlal employment pmv:.smn of the lease. 160
In the meantime, the comlhat_mn agreement that resulted fram the EEDC
ccmplamts reflected a "substantial ,and significant thange," as ene
— ., Bechtel executlve described it, in the mterpretatlon given the Navajo
' preference clause:

Ae

. « . the preferential enployment clause is naw
- interpreted to extend not only to arploymant, but '
’ also to other personnel actions, including locating,
temure, pramotions, termination and training.
Additionally, the clause has also been extended
to the establishment of a separate grievance
procedure for Navajos at the Projegt. 161

Since that agreenent, the Navajo proportion of the labar force at

162

- the Navajo pro:ect has increased fram 19 to 22 percent, a significant

160. 'I\estm\ozny of John Pfister, Associate General Manager, Power, Salt
River Project, pp. 177-178.

L 4 ]

161. Opening statanent of Charles W. lacey, Construction Manager, Bechtel
Power Corporation, Exhibit No. 25, p. 919.

162. Testimony of Thamas Brose, p- 125.

-
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improvement over thé 8 percent Navajo employment on the Four Corners
project, when the tribe had no enforcement procedure of its own, and
received no Federal .enfou:‘cenent assistance. * L ‘
Another problem for the Navajo workers was the insistence by the
unions at the project that all hiring be done through the union hiring -
halls in Phoenix and Flagstaff, Arizona, both considerable distances
fram the cdnstru;:tion site. Given the.extent of merpiqnneut on the

- reservation and the transportation difficulties faced by most Navajos,

the union hiring hall requirement kept many Navajos from enployment. 163

Through the efforts of the Office of Navajo Labor Relations (ONIR),
that problem has been alleviated, but only slightly. ONLR Director
Thamas Brosé told the Commission:

~We have worked out a tentative arrangement by which
an employee or potential employee in an identified
craft for which there appears to be a vacancy at the
project can be in a sense located by our office, but
the steps following that still are the same. That
is to say, a person would came to our office, we

»~ would, mgke the initial determination based uporfwhat

he t£1M us as to whether he is potentially qualified
for that positiog, and then he would go to the union

“hall.

-«

163. Ibid., p. 123. Bechtel maintains that it would be inconsistent
with international union agreements to hire at the job site rather -
than through the hiring halls. Testimony of Charles W. Lacey, pp..
186-87. 'The power company also takes the position that this practice

is not,prohibited by Arizona's right-to-work law, although there are

no Arizona decisions @aling directly with thglegaln.:y of a .
nondiscriminatory hiring hall vis-a-vis the State's right-to-work

law. The power campany relies for support on a Texas case that found

.nondiscriminatory union hall hiring compatible with the Texas right-to-

work law. NLRB v. Houston Chapter, Associated General Contractors of

. America, Inc., 349 F.2d 449 (1965) cert. denied, 382 U.S. 1026 (1966).

Memorandum to Office of General Counsel, USCCR, fram Stephen D. .Butler,
Counsel, Bechtel Corp., March 18, 1974.” Under Federal law, it is not e
mlawfulforana@lcyeramiamimtomteranagreatmtvmerel?ythe
employer agrees to hire new employees exclusively through the wnion
hiring hall as long as there is neither a provision in the agreement

nor a practice in effect that discriminates against nonunion mapbers

in favor ofmmion menters or otherwise discriminates on the basis of
wnion membership obligations. National Labor Relatiens Board, A
Layman's Guide to Basit Law under the National Labor Relations Act,
33, (1971).

005y
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We do have an arrangement where we can transport’
them to the.union hall and then fram there .they
go up to the plant 164
The arrangement also penm.ts Navajos to keep in contact with the union
halls by telephone or mail, instead of having to revisit the hall.
g The (I‘JIR is still trying to wark out the difficulties with thlS
system, At ‘the same time, it is trying to make sure that the tribe
gets its fair share of jobs from future contractors on the reservati;m.
For example, the ONLR now appends bid canditions of its own to federplly-
assisted construction contracts. These clauses impose upon the contractors
a burden of hiring an all or predaminantly Navajo work force. There is
also }prrovision for an affirmative action program on the part of
contractors to assure training, upgrading, and pramotional opportunities
to Navajbe at all levels, imleJg‘managatmrt The office's guidelines
a;so reqmre 3that all apprentices be marbers of the tribe. 165
'Jhese guldelm% were approved by the Solicitor's Office of the

" Department of Labar as a legal interpretation of Navajo rights under
‘Title VII of the Civil Rights Act of 1964. Before this opinion was

issued,. a number of Federél agencies resisted the tribe's efforts to
incorporate the strmger guidelines into Federal oozntracts. ONLR
Directdr Thomas Broeé told the Camission:

- For instance, the Department of Housing and Urban
Develomment resisted the inclusion of 6ur documents
and the preference provisions i# contracts which
they were letting to the Navajo Housing Authority
last spring, andonlywhentheUS Department of
Labar Solicitor's opinion came down did HUD concede
to us that we can put this document into Federal
contracts on the reservation.. 166

164. Testimony of Thomas Brosé, p. 124.

165. Guidelines for the Establishment of Navajo Manpower Utilization
Requirements in Construction Activity, Office of Navajo Labor Relations
(effective Mar. 1, 1973 and amend’ed Sept. 7, 1973), Exhibit NQ 13,

p. 799. -

166. Testimony of Thomas Broed, p. 131,

L
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preference clause. Each time, he testified, the tribe's proposals have

50

. The contracts of Federal agencies generallyw provide for 20 to 25

percent mmtrlty participation,-a figure which, as Mr. Brose put it,
"mocks" the provisions ef the Navajo preference chuse. 167 He has,
gone to the Assistant Secretary's level in at least three agencies—HUD,
HEW, and the Federal Highway Administration--seeking same consistency

between the agency's goals and timetables and the provisions of the -

met with opposition: ©ay | .

Without exception, no Federal agency has voluntarily

amended their goals and timetables in their own
administrative profedures so that there is some

relationship to a meaningful enforcement of [Indian] R
preference . . . . 168 . S

Commissioner Freeman noted that this” lack of Federal response came

as no surprise to the Cammission, which in recent studies of 40 Federal
agencies 169 had found that not a single one was adequately enforcing
Federal civil rights laws:

What we are finding out fram your testimony, ho::ever,
is that those Federal agencies are even worse than I
believe our reports to date had recognized, and this
is very distutbing because it means that the Federal
Govermnment is sort of in partnership with some . -
private agencies that certainly would--Well, I don't
want to use the term "rip off" but I think that scme
of the people have said that the, Navajo Nation -
continues to be exploited and I think this is
indicated. 170
At least 100 contracts and leases on and near the reservation (many

of them £0- to 90-year leases) contain t’ne orlgmal Navajo preference *¢

s

clause.
portion of the work force should be at least 60 to 70 percent. Instead,

L

n Under these contracts, the ONLR believes the Navajo pro- 1
|
|
|

167. Ibid.
168. Ibid., p. 132. ’ .
169. See U.S. Camission on Civil Rights, The Federal Civil Rights AW

Enforcement Effort--A Reassessment (January 1973).

170. Transcript, p. 132. ‘
171. Testimony of Thamas Brose, p. 130.
. Lkl
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the percentages hover around 20 percent. The tr:.be tarough
negotiations such as those déscribed above with the Bechel Power
Corporation, hopes to improve corditions under these contracts and
to persuade contractars and lessees to abide by the new ENIR guide-
lines. As OMIR Director Brosé explained the situation, negotiation,
at this point, is the tribe's only feasible choice: !
o o .thereasonwhythetnbehascanefortn
o with these guidelines is because we have found
\  that reliance upon the good faith compliance

* | with the original leases does not leave sufficient
recourse for the tribe. The tribe is faced with
the question of breaking the léase and stoppiflg

- ergllaymea’f: limited though it is, of Navajo e

: -employees, and:.tsmtaverypleasantd:.lemua
’ for thed tribe to' £ind itself in. 173

The alternative of going to -court with contractors who are in .
violatise of the preference clause is also impractical for another *
regson—the trlbe's hm:.ted resources. As Mr. Bros€ testified:

( Ifymlodcatthepeoplewhohold leases on the
reservation, we are talking about the Fortune 500.
There are very few fly-by-night operators on the
resexrvation. The funds and legal servides ava:.l;
able to, those conrporratlons mean, I think, unless ™~
one is extremely naive, that those campanies will
take this to the last course of legal relief, and
that means for the tribe, $200,000 to $300, 000 in

legal fees for each case. 174

Camissioner Freeman suggested that it is the duty of the BIA and
the Secretar.y of the Interlm appu:cved the contracts, to put the
weight of the Federal Goverrment behind the effort t‘.o get campliance.
Mr. Bros€ indicated the futility of this hope by pointing to the BIdds
past record, citing, for example, its delay of more than 1 year in
approving the tribe's decision to set up an Office of Navajo I.abor

Relat.mns\ 175

AN

172

L

-

173. Ibid., .po 128. 7" L
174. Ibid., pp. 132-33.
175. 1Ibid., p. 133.
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"&176. Testimony of Thamas G. Brandt, p. 143,

- to be on or near a reservation. See Section 701 (o) (1) and 703(i) of

52 o
&, - . 2 - o
The BIA and Contract Enforcement v ‘ | .
The contrast between-the tribal v}ew of Navajo emplgyma'xt and the '
official BIA view became apparent in the testimony of two of the BIA's
main contracting officers ifrthe Navajo area. They were Robert A. Dudley,
Acting Chief of the D:LV:LS:LOI‘ of FaC111t1es Engmeermg, whose office
‘awards and supervxs% all caktnacts (natlomlde) for the cmstrwt%:n
of BIA facilities, including schools and school-related: facilities,
&and Thamas G. Brandt, Chief of the BYA Navajo Area Property and Supply
Office, which is responsible for Yagts covering same types of
constructicn (roads, dams, etc.,/butf not buildings), procurement and .
contracting (including contracting fior education), and property manage-
ment_arx and uwentorymg of BIA lard and property all on the Navajo . 0
Reservatlon. « .
Mr. Brandt testified that in the previous vear his office's contracts ‘
amounted to about $60 million. 176 Each of these contracts, as well as
the facilities construction contracts administered by Mr. Dudley's
office, cmtain.E what is called a "local preference clause," which
reads: 4.

Preference in employment for all york to be
performed undgr this contract, ircluding stb-.
contracts theréunder, shall be diven to local
residents, subject to the provisions of glause

21, Bgual Opbortunity, SF 23-A. 177

177. Under DOI regulations, use &f this clause in BIA corstruction
contracts is mandatory. 41 C.F.R.:-14-7.602-60(7) (1971). while the
local preference clause is restricted by the equ&l opportunity provision -
(clause 21) of Standard Form 23-A (general provisions for construction
contgz:}s) , the equal opportunity clause is itself subject to the pro-
visi of claude 23, which provides for preference to Indians by
employers on or near a reservation. Wwhat all this cares down to is a
mandatory prefere,mce for local residents, coupled with a ban against
discrimination based on race, color, religion, sex, or national origin,
but with an allowance for preference for Indians if the employer happens

Title VII of the Civil Rights Act of 1964, 78 Stat. 253-257, 42 U.S.C.
2000e (Supp. 1973), which pertains to Irdian tribes as employers and to
+ preferential treatment in enployment for Indians residing bn or near a
reservation. There apparently, is no guarantee, however, that the Indian
prefere.nce clause, as difficult as it is to track down, will eyen be
included in a contract along with the local preference and EEO clauses.

EKC i 0063
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Mr.*Brandt- testified that thlS provision is J.ntended by the BIA as

5 Navajo preference clause dnd that it is explamed as such in precon-

strucgion conferences with contractors. 178 Accc:rd.mg to Mr. D.:dley

however,” the BIA contracting officers have neu authorlty to say "that

local employees hired under the clause must Indian; "we can only

urge this. " 179 : 1
In a letter to the Office of Federal Contract Campliance, the -

Dgeartmént of Labor's Solicitor's Office advised that under Title A

VII of the 21@1 Rights Act of 1964,

\ The preference for Indian employmmt is an
. absolute one which may work to the total
exclusion of all nomIndian employees, trainees,
apprenticed, orkother members of the work force.
'Ihe"-?bsolute preference for Indians, may, -where
Indians ahd non-Indians are both’ members of the
work force on or near a reservation, also extend Yol
to pramwotionsd transfers, and layoffs, as %11 as )
any other benefifs of anploxment. 181 . L.

The BIA has never ¢ sed its concurrence in thlS interpretation.
It is not surprising, therefore, that enployers on the reservation,
whose contracts include the local preference clause,” have refused to
give it more than a literal interpretation.

Asked to comment on reports that contractors with wham the BIA ™
deals are reading this preference hterally ard hiring local residents
who may be Anglo, in violation of Title VII of the Civil Rights Act of

1964, Mr. Dudley said no such situation had been brought to his attention. 182

178. 1Ibid., p. 143,
179. Testimony of Robert A. Dudley, p. 164.

180. Section /0B of Title VII states: "Nothing conf ontained in this Title
shall apply to ahy business or enterprise on or near 'an Indian reservation
with respect to any publicly announced employment practlce of such business
or enterprlse under which preferential treatment is given to any individual
because he is an Indian living on or near a reservation."

. ,
181. Ietter fram Ronald M. Green, Acting Associate Solicitor, U.S. -
Department of Labar, to Philip Davis, Director, OFCC, August 17, 1973,

182, Testimony of Robert A, Dudley, p. 155.
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He also testified that in 1970, after conferences with representatives

-of Arizona Indian tribes, a ific Indian preference clause was
drafted, but it was never approved by the Secretary of the Interior. 183
Even that clause, however, as Commissioner Freeman pomted out, "is
considerably less than what the situatien requires" and what Title VII
authorizes. 184 ’ ’

2n official letter from the BIA in Washington to the Navajo Tribe's
Office of Program Development on September 9, 1972, asserted BIA
interest in the opment and use of the Indian preference clause
but added, "we also must be certain that proper authority -exists for
the use of such a clause.” 18 apparent1y;ythe BIA is still searching

- for this authoritiy, which the-Department of Labor's Solicitor's Office
has already found under Title VII of the Civil Rights Act of 1964.

. Further testimony by the BIA contracting officers revealed a camplete
lack of initiative in enforcement of Indian employment rights. Mr. Brandt
testified, for example, that he was ultimately responsible for enforcement
of the local preference clause in the $60 million worth %f contracts let
by his office in a smgle year ut he was not sure in what form the
Indian employment data reached his office, or whether he even had a
reportmg system which provided that information. 186 .

Mr. Bramit also testlfled that, despite the standard equal opportunity
clause in BIA oontracts for services and supplies, his office has never
reqmred breakdowns on Indian employment from supphers-—not even local
suppliers; he has never made a formal check on their anployment
practlces and, in his 5 years as the area's chief contracting officer,
he has never cancelled or threatened to cancel a contract for noncawpliance

with the EBO clause. 187 i

163. Ibid., p. 152.
184. Transcript, p. 16l. See-note 180, above.

185. Letter from Donald F. Asbra, Adting Chief, Division on Contracting
Services, BIA, to Browning Pipestem,” Office of Program Development,
Navajo Nation, Sept. 22, 1972, Exhibit No. 24, p. 895.

186. Testimony of Thomas G. Brandt, p. 144.

¢ 187. Ibid., p. 162.
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. d
Mr. Brandt explained that his office has depended, "to a great
extent, on the tribe to point -out to us the problem areas in ths.
contract and in the contractor's operation." He said this has been
necessary because of "the lack of staff and lack of time," adding,
 "We feel the tribe has a vested interest here, and they certainly will
let us know when things are not as they should be, and they do." &8
Vice Chairman Born, suggesting that the BIA was less concerned
about the "people" aspects of its contracts than the pgysical aspects,.
asked whether the Bureau would wait until a road fell in before investi-
gating a contractor's compliance with material specifications, or whether
they would supervise the contract as the work progressed.

Vice Chaifman Horn. I think what the Camuission is
saying is that the Bureau of Indian Affairs has an
affimmative” responsibility, under Federal law and
Presidential Executive orders, to assure itself that
the people aspect of contracting complies with Federal
policy. And I suspect they sure would do samething ¢n

_ the physical aspects of Federal contracting or the

" fraud aspect of Federal contracting.

-

Mr. Brandt. Well, Mr. Hom, in defense of the Bureau,
I would like to say, for one thing, when I as

this job, we were spending about $18 million A year.
We are now--in the past: figcal year finished, just
ended, we spent samething over $60 million.

This thing has grown at a tremendous rate, and I think
it's aviamatic: that the administration gets staffed up
last in any growth in organization. 189

. Mr. Dudley, whose office receives minority enployna"lt data collected
by "personal observation," a:i:‘u@!\tl’xat the BIA might b’e "remiss" in
this regard. 1%° He was asked by Commission Staff Director John A.
h Buggs whether the site count made by his inspectors is submitted to the
contracting office in a written statement:

b

188. 1Ibid., p. 155.
189. 1Ibid., p. 16l.
190. Testimony of Robert Dudley, p. 163.
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Mr. Dudley. They i "’mﬁeitinﬂ:eirg,ia;y
which they keep on a ddily basis. .

. Buggs. But‘doesthatevergettoyou?

Mc. Dudley. It comes into our office, and our
‘contract campliance officer, who reviews it.

Mr. Buggs. And what does he tell you? ‘Does he
‘ tellyouthartﬂﬁngsamgood bad, or indifferent?
Mr.Dadley Actually, he hasn't. ButIthi.rﬂcthart
we, perhaps, are remiss in the sense that We accept
what is——unless sameone——you-know, if we have a
camplaint from an Ind.un group that says they are
not complying. If we get 30 percent employment,
we——Iglnsslt'sdcnewru)gbyacceptmgltasbemg
fact. 191

Onsite observations are not conducted according to any specific
guidelines, because the BIA has not issued any. -O° Neither has the
BIA conducted any conferences of equal employment opportunity officers
to share experiences and formulate guidelines., 193 The judgment
exercised in these site obeervations, therefore, *can hardly be
considered educated judgment. :

191. Ibid. A\
192. Testimony of Thamas G. Brandt, p. 165.
1930 E_j:'_d_o . -~ \‘
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4, EDUCATION

L3

The Navajo Reservation is served by a multiplicity of school
systems: the three public. school systems in Arizona, New Mexico, and
Utah, the schools run by the Bureau of Indian Affairs, and a variety
of private schools. These systems are in no way coordinated, one with ?
the other, in the positive sense of a unified educational system. *
From the Navajo viewpoint, however, all of these schools share common
disabilities. Each system is Anglo designed, each continues to be - R
Anglo administered, and none has any significant cultural identification |
mththe people it serves. Bducational achievement statistics are proof
that these schools have done little to improve tbe; educational status of
the Navajo. ‘ A P .

The United States Government aséumed responsibility for educating
Navajo childrenjunder the Treaty of 1868. -°¢ The BIA established
compulsory school attendance for the Navajo in 1887, and by the early
1900's there were BIA boarding schools in most of the major centers on
the reservation. 135 Day schools were established on the reservation in
1930. By 1972, 52,64” of the 57,144 favajo children between 5 and 18
years were in school, 12 and yet the median education achieved by the
adult Navajo remained at a fifth grade level; %7 compared with a

194, Treaty between the Um,ced States of America and the Néva' Tribe ‘
June 1, 1868, 15 Stat. 669, Article VI, 7 '

%

)

195, “Navajo Division of Education, “Strengthening Navajo Education™

196. BIA, Statistics Concerning Indian Education, Fiscal Ye;r 1972,
Table 1, p. 8 (hereinafter cited as BIA Statistics).

197. U.S. .Bureau of the Census, Census of Population: 1970, Subjec:t
Reports, Final Report PC(2)-1F, American Indians, Table 11 at 146 !
(hereinafter cited as Census, PC(2)-1F).
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national median of grades. 198 While 22;‘ 094 Navajo students were

enrolled in BIA 1s, only 3,284 of that total were in high school
and only 609 graduated from the 12th grade. 129
Almost 2 days of testimony on education for the Navajo yielded no

single answer as to why so many Navajo students leave school in the

lower grades. What it did reveal was that the reservation's four

distinct school systems are plagued with numerous problems, and that U

. their solution is bound to be delayed—if not blocked—by this very
multiplicity of systems and administrations.

As Navajo Chairman Peter MacDonald pointed out, the problem presented

by the multiple school systems on the reservation is a pervasive one:

It affects the employment of Indian teachers, it * Vs
* affects the construction of needed school buildings,

it affects the establishment of a uniform curriculum

that is necessary for the Indian culture, bilingual’

education and other education that we see as a basic

necessity in order to have an education that is relevant

to the needs of the Navajo people. 200 ‘

Since 1972, when it established the Navajo Division of Ekiucatlm,
the tribe has been developmg a camprehensive plan for unification of
the BIA school network with the three Sgate public school systems. 201
The plan does not call for the tribe to operate the reservation schools;
instead the tribe would set miformstandards in such areés as teacher

198.  Census, Vol. 1, Characteristics of the Populatlon, Part 1, U.S.
Smnaxy—Sectlcn 1, Table 88, at 386.

199. BIA Statistics, Table 8, p. 24. . .

200. Testimony of Chairman Mad)amald Pp. 13-14.

= 201. Establishment of” the Navajo Division of JF.l:fiuc:at.wn was just one
of many efforts by the tribe tg solve educatién problems on the.

reservation. Before fiscal year 4973, little if any involvement by
/-) the tribe was allowed. Since fiscal yeari 1973 the tribe-has launched
- a himber of programs including teacher education, special”educatiom,
¢ preschool assmtance, planning.and N%elognent schood administrators
training, adult education, and the ch Pro)ect ‘Tetter fram

L Dillon Plgtero, Director, Navajo DlVlS’.lon of Eﬁucatmn, to John A, Buggs,
Staff Dlrector, US(I!R, Mar. 17, 1975.
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certification and curriculim content. 202 A key element in this

unification effort is the tribe's hope for designation by the Federal

Government as a Tribal Education Agency (TEA). With that status, the

tribe, like any State education agency, would have administrative

. responsibility for coordinating all schools within its boundaries and,

thus, would be better able to unify the four existing school systems.
This plan for Navajo authority over all reservation schools was i

just one aspect of the cammon theme throughout the Window Rock hearing:

the desire for self-detemination in the tribe's owniaffairs. In

educ:atiqa, the groundswell developing around that concept became ..

apparent in the testimony of students, parents, and teachers, who ) -

traced many of the schools' problems to the century-old conflict

between the Navajo and Anglo cultures. The rest of this ch.apte;

describes those problems. ) B J

203

-~

Curriculum
Basic to the Navajo child's understanding of the education that is ,
offered is the ability to read and speak English. According to current 7
Bureau of ‘Indian Affairs figures, 70 percent of the Navajo dmildren
entering school cannot functlm m English at a first grade level.
The Supreme Court recently upheld a HEW. mterpretagon that Title YI
of the Civil Rights Act of 1964 is violated when school boards do not
dévelop remedial programs for non-English-speaking children; every

© 204

— !

4 -~

202. Navajo Diwgsion of Education, Education Programs for the Navajo - {
Nation, Program 1 (August,1973). : 5 s 4
|
|

+ ‘s‘
203. See the Camnission's recommendations, be%, p. 137. All three

States have already expressed interest and willirlgness to ocooperate o

with the Navajo Division of Education in its coordination efforts. :
Interview with Dillon Platero, Director, Navajo Division of Education,
_ August 9, 1973.

204. \.Telephone interview with Faralie Spell, Supervisory Education
Spec:.al:.st, BIA, Navajo Area Division of Education, April 5, 1974. A
flgure of 90 percept, based on a study dcme 2or 3 years ago, was glven
in testimony by Ms. Spell p. 361.

-



effort must be made to give all children an equal opportunity to learn.
ne of the topics explored by the Camission was how the various school
systems assist the Navajo child to learn English. Ddes the learning )
process respect the child as a Navajo--that is, not merely a child whog
is deficient in English, but a child who can already spedk ane language
-and needs to leam another? ’

One answer to this question was provided by a former Navajo
kmdergarten teacher in the Chinle public school System. Marie Reyner
t&stlfled that her class was at least 90 percent Navajo and that, because
she can speak Navajo, sheoccasmllyuseda few words tohelpthe
children mderstami and to motivate them. 'Ihe school administration
cnt:.c:.zed her use.of Navajo in class, citing an Arizona statute requiring
that "All schoois be conducted in the English lanquage.” 2%° Ms. Reyner's
teacher evaluations stated in Octacber 1972 that she:-

...did not use proper chamnels when she taught
in Navajo in her class. Fajled to get clearance
first.

And in Fébmaxy -i9:73, it. was reported that Ms. Reyner:
...has on several occasions actually taught

"Navajo Words" even over the cbjection of
the school's administration. 207

~ The Nawvajo witnesses—-—s;t:tdelts‘, payents, and teathers—were
unanimous in their support for the concept of bilingual education--
course’materials taught intgrchangeably in Navajo and English. With
- the Navajo Nation's increasing desire for self-determination’has come
a renewed sense of identity. This is particularly pronounced among the
Navajo youth. Since the caning of Anglo education to the Navajo .
Reservation, the emphasis on learning English has.had its effect-on

rd . . R 8

05. - Lgu v. Nichols, 434 U.S. 563 (1974).

i

206. ARS 15-202 (1970); t&stimjny of Marie Reyner, pp. 441-42.

207. Teacher Evaulatlon, Chinle Public School, Oct. 25,. 1972, and
Feb 22, 1973. )
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‘:'vfluency in Navajo—and on communication between the generations.
According to a student fram Tuba City, Navajo youth have became so
awkward in their mother tongue that older people cannot /re,s;st‘laugln.ng
when young people try to speak Navajo. 208 Students fram four of the
five public school districts represented at the heéi‘ing testified to
the need for more bilingual studies in their schools. 207

Parents also supported their children's wishes) to learn in Navajo.
Carol Big, a kitchen manager in a Kayenta (Arizona) public school, who
has had little formal education hergelf, stated that none of her
children can speak Navajo. She spoke of her daughter:

I have a very intelligent child, and she thinks

what she's getting there is not emough. She would

like to learn about her own people. She would like

to know where she cames fram. She would like to
* learn to speak Navajo. 210

There are, howev&, few Navajo teachers on the reservation. Owing

to this shortage, many schools on and near the reservation make use
of Navajo teachér aides in the lower grades for the specific purpose of
assisting the children when they cannot understand the English spoken
around them. Although this is useful to the child, it may not be the
best or only answer to the lingual-social adjustment the child faces.
Nor does it extend beyond the lower primary grades; once the child is
pm‘essred to be able to function in English, there is no further
assistance fram a I:Iavajo—speaking aide. A DMA (legal services) staff
memmber fram San Juan County, Utah, who specialized in education,
described the situation:

-

208. Testimony of Vanessa Brown, p. 269,

209. Window Rock, Kayenta, Tuba City, Gallup-McKinley. No students
testified fram the fifth school system, San Juan, but testimony fram
cammunity representatives supported the need for additional bicultural
~oourse offerings. .

210. 'I\estinmy\of Carol Big, p. 294.

.f"/’ .
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The district cléinstohaveaverygoodbilimyual !
© program. Now, if you consider [having] interpreters

fas] having a bilingual program then I'd say they are

right. But the aides and the tutors do not do much “

more than interpret. When a child camnot understand

English then...[ aides] resort to Navajo. 211

Little attention is to Navajo language in the upper grades.
Most high schools have ane af)two Navajo language classes but teach no
other subject in the Navajo Again, the reason given is the
shortage of trained teachers who can speak Navajo. 212

The BIA school system has served the reservation longer than any
other and has as its sole function the education of the Navajo. Yet,

“-np courses in the Navajp language are offered in the BIA schools. 213
leme‘scInols do make extensive use of Navajo teacher aides in the early
grades, but the aides do not teach, they translate.

Despite their lo:ig history on the Navajo Reservation, until 5 years
ago the BIA schools stuck to one very traditional form of language
instruction: English as a Second Language (ESL). This method stresses
the use of English and all courses are taught in English. The Navajo
language is utilized only when the child eannot understand without
translation assistance; no Navajo language skills are developed as
they would be in a bilingual program. Two sets of second. language
learning materials are now available to the BIA teacher: the CITE
program is traditional ESL and was developed through the University of
California at Los Angeles by Consultants in Teaching Total BEducation;
NALAP (Navajo Language Arts Program) is a less structured program
developed under the direction of the BIA Navajo Area Division of Bd=
ucation. 214 The BIA points out that, while these programs were developed
under the supervision of non-Navajos, input was sought from Navajo
cansultants and Navajo parents.

211. Testimony of Jack Hennessy, p. 250. . o

212. Testimony of A.C. Woodburn, Supermtaudent, Gallup-McKinley County
School District, pp. 230-31.

213. Testimony of Faralie Spell, p. 363.
214. Ibid., p. 363.
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While bilingual education 'has gained substantial support among
the Navajo, the”BIA has shown only cautious interest in trying it.
Experimental bilingual programs have been set up in only 6 of the 60
BIA schools on the reservation. * Witnesses from the BIA Navajo Area
Division of Bducation were asked whether the BIA intends to expand the
program. They Yesponded that such a decision fust be left to the
parents. 215 In view of the general support expressed at the hearing

for bilingual education, it seems probable that many parents with

'dﬁldreuinBIAschoolswm;dwelcmesudxanexpansim.

The only Navajo teacher on the staff at Gallup—McKinley (New Mexico)
High School spoke of the need for more bilingual education and noted that
the interest,being shown by students alloverthe:@servatlmhadhada
positive effect on school and commmity.

...1 think we have to give credit to the young :
people,...for driving hame to us the value of -
this language, the beauty of it, the importance
of it, and they are the ones who are the force
behind us working to preserve it. 216

- Gallup~-McKinley High School students had been trying for more than
a year to initiate support from the local chapters for more bicultural
programing in the Gallup-McKinley County schools. 217 A number of
those chapters have passed supportive resolutlms stating in part:
.e .Bllmqual [bicultural] education, for Navajo
el « children, is the use of two languages, Navajo and
English, as the medium of instruction in a well
organized program which encomposses part or all
of the curriculum and includes the study of the
history and culture associated with the mother

tongue...It is the desire of the Navajo people )
\ to encourage bilingual [biagtural] education in

~

215. Ib:.d., p- 363, and testimony of Abraham I. Tucker, Acting Assxstant
Area Director, BIA Navajo Area Division of Education, p. 372

216. Testimony of Donna Parra, pp. 228-29.
*®
217. Testimony of Marlene Hoskie, p. 220. .

. H7o




-~ a

_the Gallfp-McKinley County public schools stated that planning for the

. 220. Testimony of Marjorie Thamas, pp. 269-70, 274-75.

65 . . : "

/ ' _ 3 , ;
. GallupMcKinley County Schools to equip Navajo T |
children to go as far and as fast as their talents . |

7and energies might take them. 218

Many Navajos feel that much of the traditional teaching done by
the family in the hame is camwpletely discounted by the Anglo education | .
system. A Gallup-McKinley County Bomrd of Education member who was
also director of the camumity—controlléd schoolj & Ramah, New Mexmo,
explained how Indian people had glways intimidated into thinking
that the "Ameri Way" is the best way of education. He expzressed his
view on the need' for educational experiences to be camplementary: '

...there must be a toéal comunity education program

so' far as we Navajos are concerned, to point out that
the education that they had--their ohn Indian education--
is just as good as the education that [others] are

imposing on them. 219
The director of the Indian Cultural Curriculum Center for the Tuba ~

City public schools also had children in those schools. It was her
belief that bilingual education and Indian studies would encourage
students to stay in school, develop leadership among those students,
and ipstill in them\)a desire to help the Navajo people. 220

All but one of the publlc high schools represented at the hearing
offered at least one course in Navajo studies.” -221 The super%\tendent of

development of bilingual studies was in progress, and added that Navajo
was being offered as, a foreign language elective. Mr. Woodburn explained,

Wehavenotyetgottothepointinotmhighschool N
program where we are teaching science and social o

studies and the other content fields in Navajo... _—"~~

These materials, at this point, have not been

e ———

218. Resolution of the Local Cammmities in Gallup-McKinley County
School District, Exhibit No. 40, p. 1092.

219. Testimony of Abe Plummer, “p. )237. %

5

221. San Juan, Tuba City, Kayenta, and Window Rock.
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developed to the extent, nor-has ocur expertise in
teaching these been developed to the point where 1
we can do it. 222

Woodburn did not directly address the question of bicultural
pmgraumng—vmether it might be possible*to offer a course in Navajo
studies, such as history or culture—although Gallup—McKmley High

School had on its staff two Native American teachers,. one of wham was
Navajo. 223 . -/

As mentioned above, the lack of qualified teachers is often given
as a reason for not doing mare, fastaer, in the development of bicultural
 studies. Whre there are qual:.fied Navajo teachers on staff, however,
their idehs on curriculum development frequenﬂf are not solicited, or )
/rray be solicited and then ignared. A kindergarten teacher fram the
San Juan School District testlfled that she was asked to participate in
a i cufriculum planning meeting. Part way thtouwgh the discussion, the

_ . director of curriculum planning announced that he had already made a
decision, which proved unrelated to‘! any of the sugg&s}ions made
224

by the participarts. 2 .

Witnesses fram'the BIA Navajo Area Division of Bducation made -
. frequent reference to the pivotal role parental opinion plays in_ ¢, \
formilating BIAWgucation policy. From their testimony. it would e
there is no such thing as a ‘ymilateral BIA decision on education for - 4
Navajo Reservation. 225 yet, despite the widespread sixpp’ort for

Bimlt al programming expressed at the hearing, BIA schools offer
little in-the way of bicultural studies for the Navajo child.

222. Testimony of Superintendent A.C. Woodburn, p. 234. o
223. Testimony of Robert Livingston, p. 220.
224. Testimony of: Arlene Dennison, p. 245.

225. Testimony of Abraham I. Tucker, pp. 353, 356-57, 375-58, 363, 384;
Faralie Spell, pp. 354, 365.
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“the children were.

67

The Acting Assistant Area Director, BIA
Education, testified that there is a diverg of opinion among Navajo
parents \ 226 i hat many of them are agai the idea Qf teaching Navajo
language and culture in school. 'This conclusién, however, seemed to
be based entirely on isolated examples of hearsay, two and three times

ajo Area Divié;gn of

removed. He first cited a report-fram a BIA staff member purporting

i:o quote parents at a BIA education conference as saying they did not
h: ,

“want their children to go to school to learn bilingually or biculturally,

but to learn English. 227 His second reference was to a school where the

Navajo children were not enrc')lling in th@ bilingual-bicultural classes

offered, allegedly because the parents in that area are members of a

l}rel:.g:Lous sect that is "more assimilated than, let's say, the Navajos

elsewhere" 228 and do not want their children in those classes. Finally,

he said his wife, a teacher in the Window Rock public schools, was told

by a Navajo teacher there that some of the parents did not like having

a non~-Indian teach Navajo culture. 223 oK
It was 1969 when the BIA finally began to evaluate the need for -

. ——-possible changes in the traditional curriculum offered in BIA schools.

Curriculun camittees catposed of BIA employees were established for
each academic subject area, including guidance, in each BIA school.
These conmittees spent the next 2 years determining, with suggestions
from students and advisory school board members, 2-C what the needs of
231 e actual writing of the guidelines was done
by the BIA Navajo Area Division of Education:

226. Testimony of Abraham I. Tucker, pp. 371-72, 384.

227. Ibid., pp. 371-72, 384.

228. Ibid., p. 384.

229. Ibid. :

\\

230. Adv:.sory scf]ool boards to BIA schools have only been in existence
on the Navajo Reservation since authorized ﬁy the tribe in 1969. Testimony
of Mr. Tucker, p. 358.

231. Testimony of Faralie Spell, pp. 354-55. f

——
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l P ...in writing the curriculum quidelines, in same ﬁ
i ‘ instances—ard guidande was an example—we felt °
that within our own house, we had the necessary

' expertise to write the guidance curriculum = °
guidelines because of the fact that our concept
of guidance is considerably different than that
you get in college courses... . 232

when asked by Vice Chairman Horn Whether the BIA had any established

goals in mind for the increased achievement level ‘of/Navajo students, and *
how long it might take to accomplish such goals, the Acting Assistant d
Area Director, BIA Navajo Area Division of Bducation, replied that the » .

/ BIA had o time plan, but a philosophy that included goals and a program

to meet those goals. While admitting that program evaluation had been
weak, although a system‘was being worked on, he stressed the point that
the emphasis to date,had been on program input. 2 °

Witn from the BIA Navajo Area Division of Education were not
wholly negati%g to the idea of bilingual-bicultural education, but
‘neither were they“very supportive. Their testimony on curriculum and
school administratidn reveals the BIA resistance. |

— Only 6 of the 60 BIA scheols have an experimental
program in bilingual-bicultural programming. 234 : .

-~ The BIA claims decisions on curriculum must be left
to the parents, ostensibly through the advisory
B boards. 235 But these boards have no decisionmaking
authority. . ™~

- The BIA claims that teaching in both Navajo and
English is only one type of bilingual-bicultural
programming and prefers to use methods. 236 .

-—- The agency insists that the use ofiNavajo teacher
aides in the early grades is an adequate form of
bilingual-bicultural programming to meet the need. 237 .

L

232. Testimony of Faralie Spell! p. 355.
233. Testimony of Abraham I. Tucker, pp. 378-79.
234. Testimony of Faralie Spell, p. 363. . , .

235. Ibid., p. 363; testimony of Abraham I. Tucker, p. 372. See

discussion of advisory school boards, pp. 82-84 below. |

236. Testimony of Abraham‘I. Tucker, p. 371. / v |
FI I

237. Ibid.
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Su}& the use-.o/f Navajo teacher aid seens to be closely tied to
both ESL and what is described above as a form of bilingual-bicultural
education, it appears that the BIA Navajo Area Division of BEducation
makes no clear distinction between those two J.nstructlcnal methods

The tone of the BIA educatlon testimony was neutral—-as if the
BIAeducatlmalplannersweremlylnstnmentsintheharxisofthe
Navajo people. The facts, howewver, speak for themselves. While there
may be more input from BIA parents today, whatever progress has been
‘.de toward parental involvement has been slow. The BIA schools continue
to be run by the BIA, with a predaminantly Anglo staff. The overwhelming
majority of those MElomnaJung authority--school teachers and
administrators-——are non-Indian. Those who have no such authority—
teacher aides ahd maintenance people—are Navajo. 238 _

Against this background, the BIA Navajo Area Division of Education
issued a revised draft of its educational goals ‘on October 2, 1973. It
reads, in part: . :

Bducational programs for Navajo children and youth
should be developed...To maintain pride in his
heritage, to cherish that certain body of tradition

~ his people value enough to préserve fram generation
to generation, and to respect the culture and heritage
of others. 239

Textbooks used in public schools often aggravate cultural problems.
Student witnesses fram Gallup-McKmley High School ‘were particularly
concerned about the biased views in textbooks Accordmg to one witness,
the texts used in the history course at Gallup-McKi.iley were written from
an Anglo point of view, emphasizing Anglo contributions to the develop-
ment of the United States and amitting the American Indian's side of -

238. Ethni¢ Breakdown of Staff Employed in the 67 BIA- Schoels Serving
the Navajo Reservation, Exhibit No. 52, p. 1236.

239. Navajo Area Phllosophy and Objectives of Bducation, Exhibit 54,

p. 1264. .




programs, incorporation of Navajo culture intg the curriculum, inclusion

N W

. ) ’
thé\ story. 240 acked what steps he had taken to corrgkt this situation,
Superintendent Woodburn stated sthat he had brqught it to the attention
of the instruction division where some action would be taken. He said
that as a matter of econamy ‘the district had not éliminated all
textbooks critical of a particular religious ar ®thnic group, but,

We have instructed:our tdachers to not use that
particular part and, if the students ask cuestions,

point out that this is not the purpose, our purpgse e al
or /the purpose of education, to bé%:mtlcal of races “m :
Y ‘people. 241 "

o ]
Oatmty—Cmtrolled Schools. An Altemnative "

,As an ilternatlve to hoth public and BIA schools; t.he Navafo people
have taken some steps toward-local contyol of the schools.. At the time
of the hearing, there were four expermental Navajo~controlled schools
on the reservitlon. 242 Formerly run~by the BIA,/ each gf the incorporated
schools had a BIA contract’ for cammunity operation with BIA fanding.

The emphasis in the contract sch?ols is on making .education relevant
to the Navajo child living in a Navajo cammmity. Much of the instruction
isédone in Navajo, using a bilingual method of course presentation. The
curriculum is largely bicultural, so that the Navajo students learn about
their history and culture. The Navajo dlrector of Rough Rock Demonstration
School 243 was asked what the school was meant to demnstrate. She
responded that cammmity control was being demonstrated--and growing -
out of this, a Navajo-related éducational éxperience: Indian

of parents in the classroam setting, and use of NaVajo in the classrocom.

,‘T\».
W

=

240. Testimony of Marlene Hoskie, p. 220.
241. Testimony of A.C. Woodburm, p. 236.

242. Borrego P,ass; Ramah, Rock Point, Rough Rock: refemred to also
as "BIA contract schools," or "demonstration schpols.”

243. The Rough Rock School Board, Inc., contracted with the BIA in
1966 to became the first cammunity-controlled school on the Navajo - ;
Reservation. . f

s
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A '*1;-:‘ education. .They liked bding consulted on educational planmng and

© 248, Testimony of Abe Plumer, pp. 233-34.°

-

7Y
Parents, students, and teachers fram these schools testified at
the hearing. All expressed strong support for this Navajo-oriented
be;mg involved in implementation of the plans. 244 One stt:dent said
she felt{l'a' lot more confortable" at a Navajo-controlled school (Rough
Rock) than at the previous schools she had attended. 2% while the
nunber of studelts who run awa)'/fran BIA schools has always been .
smeable, 246 a Navajo language teacher from Rock Point said that,
after Rock Point became a cammmity-controlled school, fewer children |

ran away. 247

“used at his school with other systems on the reservation. -

..when we contrast a contract school that the
ﬂ‘Imilan people are. running themselves as versus
a pubfic school, a Bureau school, I think in our
case we have been able to identify the educational

- needs’ of the students,...because we are a small.

" body and...we have really no one to hassle us
excepting the camunities that we are working
with...and we have beert able to gear...our
currlculmntomeettlx%epartlallarandvexy
special needs, curriculum that would not only
speak to developing cognitive skills but also
encourage the student to think of himself
[herself] as a person. 248 “
The cammmnity-controlled schools are still in the expérimental stage.

|
‘1‘hey have not been in business long enough to have their achievements \
1

fully evaluated. They are trying new methods, particularly bilingual
and bicultural pzrograxmung The respcnie to these methods has been
positive; support hag came fran students, parents, and the larger

244, Test:mony concerning camnmty—controlled schools, pp. 345—51
l \ \’
2454 Testimony of Ruth. 'Ibdacheeney, p: -346. ‘

246. Test imony of Lowell Findley, p. 385.

247. Testimony of Stella Tsinajinnie, p. 348. In. the 1972-73 academic
year, 7 out of 318 students ran away from Rock Point School; 1,500 out
of 22,904 students ran away from BIA schools.

IR P

-~ 'Ibe director of the school at Ramah canpared the educatlmal approach -
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commmity. At this point it can at least be said that these schools
have provided an altemative form and style of education in a situation
where new ideas and experimentation have too long been absent.
The Shortage of Navajo Teachers

of 2,800 teachers on the reservation, only 188 are Navajos. 249
of the 32,982 Navajos 25 years and older, by 1970, only 4,576 had
* completed high school, and only 325 had conpleted college. 290 of
- the 32 tribal groups tabulated in the 1970 census, the Navajo were
last in median school years campleted--5 years. No other group had
less than 8 years, and 25 tribal groups had a median of 10 years or
more. 291

«
Based on the attainment figures for the over 25 age group, four

out of every five Navajo students will have dropped out of school
before reaching the 12th grade. 292

Given this stark combination of a high dropout rate and low
achievement levels, it is hardly surprising that so few Navajos have
become certified teachers. The shortage of Na\{pjo teachers was
mentioned repeatedly in the course of the hearihg. School administrators
want t¢ hire Navajo teachers, students want to be taught by them, and
pafmtsmﬂervmytherearesofw. Dormna Parra, a Navajo parent and
a teacher at Gallup-McKinley High School, testified that most of the
Indian personnel at the high school worked either in the kitchen or on
the custodial staff, and more Navajo teactieds were needed:

...when you are working with young people and they
look up to their teachers as models, it is very
important that we have Indian and, specifically

249. Interview with Dillon Platero, Navajo Division of BEducation,
Axg. 9, 1973,

250. Census, PC(2)-1F, Table 11, p. 146.
251. Ibid., pp. 144-47.
252. Census, PC(2)-1F, Table 11, p. 146.

-
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in‘thisaiea,nnreNavajc;‘teachersthattheycm . .
look up to with a positive view—it is disturbing 4
that there aren't more. 253 )
Ms, Parra was asked whether non-Indian teachers receive a thorough
orientation to the Navajo culture so that they are better equlpped to
. understand their students.

I personally do not feel that our orientatien
program for new teachers...is adequate. And I
base this on my many cbservations, teaching and
warkingwithpeoplewinhavecmefrunoﬁmer
areas, who are not necessarily insincere.
However, they.do not know enough, I feel, about
tl'lemllt}xreofourlndmandalsommducam
. youngsters...so thattheycan, maybe, do a better
}Jd). 254 i

Gallup—McK.mley School S'upermtendmt Woodburn camented that the”
camunlty{people had been very helpful in planning the teacher orientation
program but added that 1twasvexyd1ff1culttodo,§anmdepth3bbm
one ar two sessions. Askedwhetherhe‘ﬂ‘hougl’xt the program was important
enough to’warrant additional budget allocation, he replied: ,

T Yes, sir, I do. » @gain, we run into the (
' econcmics and if we can get these kinds of things !
done, cultural awaremess, this sort of thing,

otherways, then I think here is a place that we
can make an impact on the total educational picture. 255

As more Navajo teachers have become certified in the past few
years, campetition has grown between public and BIA schools to hire
them.—Fhe public  schools have been at a disadvantage because their
salaries are not as high as those offered by the BIA. During the
hearing, several school administrators mentioned this as a reason why
they had been unable tNhjre any Navajo teachers. 256 e starting
salary for any teacher in the BIA system is $12,167, while a new

253. Testimony of Damna Parra, p. 224.
254. Ibid. V v
255, 'Dwtnmny of A.C. Woodburn, p. 239. ” |

256. See, e.g., Testimomy of A.C. Woodburn, pp. 230-31, and Kern
Severtsan, bupermtendmt, Kayenta School District, p. 312.

_
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teacher in the Gallup-McKinley County School District starts at $6,700, 257
described by Superintéadent Woodburn as about median for New Mexico. The
- Gallup-McKinley teacher can ‘receive salary increments through a cawbina-

tlon of graduate studies and teaching experlenoe In order to reach
812, 000 per year, however, that teacher would elther have to have a
Ph.D and 10 years' experience (only 5 of which may be outside the Gallup-
McKinley system) »Ora master's degree and 20 years' experlence 238 at
these salarles, ﬂ'xe Ngv Mexico publiceschool system is hardly competitive
with the BIA 4

The Actlng Assistant Area Director,- BIA Navajo Area Division of
EduCatlon, was asked to comment on the ‘alleged advantage BIA schools .
have in being able to pay their teachers more. He referred to an -
Arizona public school system in his reply

We've had teachers came that we h.].red angd if they
go to, like -Chinle, where there isa public school
next door, the next day they quit and take a job

over there because the salaries are higher. 259 -~

_ An éxamination of salary scales for the Chinle public schools,}
however, failed to substantiate: thls response 260

Certification: A Giant Hurdle ) =

As with all public school systems, the certification requlrements
. for teachers on the Navajo Reservation are dictated by the State
employing the teacher. Arizona, New Mex100, and Utah have eath

257. New Mexico public school salaries are based an a 9 month work
year, while BIA teachers are on duty for 12 months, wh@ch accounts
- for a fraction of the difference between the two starting salaries.

. 258. Financial and Ethnic Data, Gallup—McKmley County School District,
Exhibit No. 38, p. 1063. - i » . .

o

- 259. Testimony of Abraham I. Tucker, p. 383.

260. The Chinle public schools offer a starting salary of $7,400 (for
9 months' work). Increments in Arizona are based on a combination of
graduate credits and/or teaching experience. In order to earm $12,000
fJer year a Chinle teacher would have to have a master's degree plus 18
hours of graduate credit and 8 years' experience, or a master's degree_
and 10 years' experience. While slightly higher than New Mexico salaries,
Arizona public schools cannot cawpete with BIA schools on the basis of

o salary.

\‘.H!‘ﬂj%
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establlshed the.u: own quallflcat.lms for certlfl tion, based on the
‘mmber of credits earned in an accredltec’l institution of hJ.gher learnmg
In an econamy well below the national poverty level and with a fifth
‘grade medlan level of education, the road to certification for Navajos
is extremely dlfflcult. .

- While there is no doubt that certification requirements for core
subjects such a§ .languages, mathematics, and science should be
maintained, there seems little logic in applying the same academic
standards to certification of teachers of culture-based subjects.
Adherence to strict certification requirements in all classroam subjects
" on the reservation has frustrated attempts to broaden curriculum to
" include’ study areas relevant to the Navajo way of life--Navajo cultural
" history, the Navajo language, or crafts such as Silversmithing or sashbelt
weaving. These subjects, in most  instances, can best be taught by Navajos who
have the experience and hlml;dge required--the silveremith, the‘
traditional storyteller, the medicine man or woman. None of these is
h.kely to have the requisite educatlmal background to qualify for
standard certification. It was suggested at the hearing that the States
make allowance for persons with special skills and an ablllty to convey
these skills in the classroam. 261 The problem appears to be an
administrative aone, which oould be solved to the benefit of both the
States and the students.
| ‘The Navajo Division of Education undertook a teacher certification
program using Title IV 262 funds made available to the tribe for teacher
training. The program operates entirely on the reservation. Navajo
teacher aides who have already earned 60 hours {2 years) of college
credit may participate and continue to work at their jobs while takimg
classes locally 1 day per week. They attend two summer sessions and
at the end of 2 years are eligible for certification. 263 . Participants
in this program must have their school administrator's permission to

26l. Testimony of Marjorie Thamas, p. 269. o
262. Indian Education Act, 20 U.S.C. §887c (Supp. 1973).

263. Staff interview with Dillon Platero, August 9, 1973.
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take 1 day of release time per week to attend classes; and, although
at the time of the hearing this had not been a problem in the public
. schools, there had been camplaints that BIA schools were not being se
generous about grdnting release time. 264
s+ Asked what the BIA policy on release time for Navajo aides had. -
been, Mr. Tucker said the primary problem was having enough staff on
hand in the schools to meet the students' needs, particularly since
mony aides in BIA.schools work in the dormitories. The BIA schools
were, by his report,*short 190 staff positions. Although the BIA was
in favor of the teacher training program, each school had been given

discretionary authority to grant release time on the basis of need. 265

Out of 460 BIA aides, 30 applied for this training program; 19 were
accepted and 15 have been granted release time fmm BIA schools.

266

GallupMcKinley County School District Superintendent Woodburn
indicated in his testimony that certification continued to be a prablem
but that his administration had developed a‘salary schedule for teacher
aides based un experience and college hours, and had consistently urged
the Navajo teacher aides to take college classes, either in summer
sessions or at one of the local extension facilities. 267

The Kayenta (Arizona) School District, which had a recent change
in administration, has also revamped its teacher aide program. Kern
Severtson, the new superintendent, testified that the classroom
teaching aides in the Kayenta system work with the students at least
51 percent of the time and should be paid for the work they do.

...we have developed a salary scale which is
identical in concept to that of our certified
staff members, giving an incentive toward more

Statement of Marjorie ‘Thamas, Exhibit No. 46, p. 1148.

265. Testimony of Abraham I. Tucker, pp. 374-75.

266. Data on Training fQr Teacher Aides, Exhibit No. 55, p. 1266.
267. Testimony of A.C. Woodburm, p. 231.

|

|
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. ¢ .
education and more experience and tenure in our -«
district. [The aides] seem to be quite excited
about this and feel more professional about it,
3 and, I feel, becuause of this they will do a
N better job with the students. 268 - |

Salanes are Stlll a problem, however, espec:.all){r since the aideé
are paid Fea: only the 9 months'of the school year. Marjorie Thomas,

. ) director of the Indian Cultural Curyiculum Center ln Tuba City, su%&sbed
that financial assistance be provided for aides who would l.l.ke to
; . oontinue their education during the summer months in preparata.on for © i
teacher certification: - i ' -
P | hatetoseeagooda.ldedlscburagedbybemg ’

laid off for the summer months and then maybe she
orhehadadesuetogommtoeducatlcmand
canniot do it because there's ho funds. 269

. ; One other ‘aspect of the certification probleh that the tribe has
g been working on involves the setting of uniform standards/applicable -
to all‘schools on the reservation. 270 While this goal is not yet
reallzed, the three State education agencies have indicated their
willingness to cooperate with the Navajo Division of Education in its
coordinatich efforts. 2/%.

Parent Involvement v
, Several witnesses testified that Navajo parents tend not to be
involved in their children's education. Most of the reasons given
related to the Navajo’s feeling of being a stranger in the Anglo
educational environment.
A Gallup-McKinley High School student testified that sametimes
the school invites parents to visit. But, since there are no

268. Testimony of Superinterdent Kern Severtson, p. 312.
269. Statement of Marjorie Thamas, Exhibit No. 46, p. 1148.

270. Navajo Division of Education, BEducation Programs for the Navajo
Nation, Program 1 (August 1973).

271. Interview with Dillon Platero, August 9, 1973.
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interpreters at the school, Navajo parents who cannot speak Ekg ish
feel their visit would be useless. 272

Navajo parents have consciously separated themselves fram a schqok
system that appea.fs to place little valué on their contributicn. 'IhJ.S .
separation was the subject of testimony glv1en by a parent who supported
the change in administration at Window Rock ngh schabl. 273 -sﬁe said
that prior to that change:

. .the school had became a separate kind of 1nst1tut:.1cn
apartfrcmtheoamnmmysothatthecmmmltyand
Navajoparentsmtheoanmmz.tydldnotfee\i’apaxto
the school or did not feel welcome in the school. So
there was a tendency on the part of the parents,. altho
they were concerned, not to feel...welcome in the schol. 274

A member of the Gallup-McKinley schqbl board also expresse concern
- about the lack of Navajo part::czpatlm at school board‘ meet.mg Board "’
member Abe Plummer told the Camiission that a blg part of the problem -
is that Indlans have been patronized and made to believe the job will
be done for them. Both public and BIA schools have done this— "by
outright denial, through intimidation, condescension or.. .missionary
zeal,” 275 characterized by Mr. Plumer_ as the 'we—w111-take—ca:ce—of—
1t-all—att1t1ﬂe of former school officials. 276 The result is that
Navajo parents have ‘abdicated all responsibility for tﬁe school system
to the school personnel. Any change in this routine, Mr, Plummer
suggested, will require a fundamental first step:

...if we expect parents to participate in educational
meetings, school board meetings...they first have to
know what education is all about...[we must] get our
parents to think education and to understand. education. 277

272. Testimony of',Robert Livinéstm, p. 221, \

- 273. An all-Navajo sciﬁool board was eiected and subsequently hired
an Indian superigtendent and assistant superintendent.

274. Testimony of Alberta Tippecomnic, p. 320.
275. Testimony of Abe Plummer, p. 232.
276. Ibid., p. 232.
277.  Ibid.
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Further testimony showed that the Navajo parent is more willing
to participate when made to feel welcars ard when language is not a
barrier. - The Indian Cultural Curriculum Center director in Tuba City
spoke of her experience in having more parental participation in the
bilingual elerent‘é\:y school class than in any other class in the school.
Again, Marjorle 'Ihanas stressed the need to make the parents feel
mportant. ‘

. They need to be recognized as important people.
...I take the time off to show the parent around
whether he or she wants to or not. I just tell
them "Your kid goes to school here.: Let's go
see the nurse's office; let's'go to the library";

: ...I even help them get a free meal and I eat with

( them so they won't feel shy and then I get their
opinion on the school lunch, on the classroom
where the children are, on the teacher, and they
always say that "I wish I was in school now." 278

Parental involvement in the educational prodess has been strongly
encouraged at the cammmity-controlled schools, w1th pos:.t:.ve results.
The push for these schools grew largely out of the deSJ.re of Navajo §
parents to have a voice in decisions on their children's education.

These schools have a true open door policy. The director of Rough
Rock School testified that parents and commmnity peﬁple were encouraged .
to visit any time and the result was visitors at the school almost every
day. 277 A student from Rough Rock who had previously attended several
BIA schools said that neither visits nor suggestions from parents had
been welcome at the BIA schools, but that Rough Rock wanted and was
better able to work with parents. 280

When the BIA announced plans to discontinue the elementary school

at Borrego Pass in 1970, local parents asked to take over the school.

At the time of the Window Rock hearing, the six locally elected school

278, Statement of Marjorig Thomas, Exhibit No. 46, p. 1153.
279. Testimny of Ethelou Yazzie, p. 347. s

280. Testimony of Ruth Todacheele{, p. 346.

(3G9
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board members were in their second year of administration and were
very pleased with the progress Borrego Pass had made. 281
A Navajo language teacher from Rock Point School noted that parents
not only visited the school, but also participated in teaching some
classes and helped out as house parents in the school damitory. 2°0
With the exception of a e camunities, the general lack of -
Navajo parental involvement in school activities is even more pronounced
in the context of school board membership. There are still many .-
camnm'iti&onthereservatim where the school boards are controlled
by non-Navajos. The San Juan County School District m Utah is one
example. . The northerm half of the camty is nonreservation area and
the schools there tend to have a majority of non-Navajo students. Both
high schools for the district are.located in the narthern half. One
has a fairly equal Indian to non-Indian student ratio; the other high
school has only 11 Indian students out of a total of 337. jJhe southemn
half of the county is reservation land and has only elementary schools
. in which most of the children are Navajo.2%> fne administrative and
g staffs in the San Juah schools are almost entirely non-Indian.

' Two of the five San Juan district board members are Nat\zzajo. 284 v
One of the two, Tulley Lameman, told the Commission he had a’l w1thout
success to get. Navajo pa.rents to participate in board activit¥es. His
~ efforts included talks at o chapter mestings to exppain’ what the schooll

i‘ -

"

R

28l. Testimony of John Barbone, member of Board of Directors for
Borrego Pass cammumity-controlled school, p. 349.

282. Testimony of Stella Tsinajim\ie, Pp. 348.

283. Exhibit No. 42, p. 1106. while these schools are almost entirely
jo, same Ute children also attend. | -

284, Accordmg to the 1970 census,; about half the population of San
Juan County is Indian. Census, PC EU‘=B46 Table 34, p. 72.
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board is domg and invitations to Navajo parents to attend neeta,ngs ’
in his home. 28°

This picture of parental noninvolvment has recently begqun to
change. But no change could have came about without widespread s
support fran the Navajo cammnity. For the Window Rock cammmity
the catalyst was a student protest over curriculum and dress codes.
When the students became i Volved, the parents became involveg. The S
result was election of an alT™~Navajo school board. Testifying at the
hearing, the new president of the board explained why he ran: 3

™ ...we were trying to get parents to gef i . -~
involved in the school system. Wewerétrylng 1
*to tell Navajo parents that they had toTEEke a -
greate.rroleintryingtoshapethaﬁ“k’idsso ‘ ) p
that they could be valuable...an asset to the ?v .
Navajo Nation... . 286 ¥

But, he added, it will take some time-o dmange/éamtmng that
hag beeh going on for the last 75 jears, the process ©f, change will
have its agonies and problems, and it will be very hard work. 287 In
office just a few months, the new board had hired an Indian superintendent - !
and an ‘Indian administrator and had recruited Indian teachers and commmity

workers. Of these efforts, Mr. Zah said: s

~

285. Testimony of. ﬁﬂley Lameman, p. 266. Also expr‘slng ooncern
about-the lack-of jparental participation, the San Juan school [ , 7
superintendent told theé Camission tha¥ after each board meeting
hewroteanarucgewhlchwas senttoboththe local radio stati

and newspaper, td keep the cammmity -informed of actions taken by [the
board. He did nod-mention whether .any information about §chool oferation -
was sent directly to the pfitents. Testimony of Kenneth ughan, p..266.

However, a parent who teaches in the San Juan school syst estified that
she never received notice of any school meeting in the mail and had never
heard any announcement about school board meetings over ‘the local radlo
‘station. Testimony of Arlene Demnison, p. 244. ’

-t e
h—

286 Testimony of Petersan Zah, p. 327.

287. 1Ibid., p. 327.
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I guess what we were really trying to do was bring
the school system closer to the changgyr people, ‘
closer to the Navajo people, so that they would
~ have a yple.in how their school is being run... . 288
. A comunity fgitber who warked for the election of the pew board . -
was asked if she flavored an all-Indian school board and if So, why.
She replied that favored this particular board because all the *
members were well ‘qualified and also were Navajo. She said that non-
'Irdianboaxdnmbersqﬁghtseeapmblemvmereanlndianboardmld -
find none, and-it is important that people be aware.of this different .
way of looking at tHings. B
It's...an Indian way of looking at things, but you ’ B
can relate to the thinking of children, you can
relate to the thinking of students. In this way,
yes, I believe thatylt is important that we do '
‘ have our sqhool board all*Indian. 289 {
J Unlike public school. boards, the boards WO }u.ng with BIA. schools
are purely isory. ',m'.qlse advisory school were f:x_rst authorized

by the tri council in 1969. 230 For the Navajo parent, the

difficulty with these boards is not their membership,; since they are
camposed of Navajos, but“the fact that the boards lack any decisionftking
! au’chorlty ! \J - L

As mentioned earlier, the BIA profess;s to make no demsmp

concerning the edyfation of Navajo children without the advice and

consent of Navajo parents. Since there is an advisory school 9&3:(1

for each BIA school, it is reasonable’ to assume that parental advice

‘might be brought to bear through these boards. \
\‘Ihe question of an advisory school-'board's authorlty to hire and

fire school personnel was poged to the Acting Assistant Area Director,

BIA Navajo Area Division of Education. Since BIA school employees ‘

© 288, Ibid., p. 327. : .

T

289. 'I\estmony of: Albert‘a Tippeconnic, p 321.
290. Resolutlcn ‘of the Navajo Tribal Counc11, CAU—87 69 (1969)

Py
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come under civil service” regulatlons, Mr. Tucker explained that personnel
cannot be terminated by an advisory school board. Pressed on whether

~ an advisory. school’board has the authority to hire teachers, Mr. Tucker
responded that .civil service procedures are followed and qualified
appllcatlons are forwarded to the school principal for review. The

prmc1pal then consults with the advisory board( 21 e, ~Tucker

There's more power in being advisoly than meets
the eye...[the principal will] take the suggestion

~ of the school board because...they are suggestmg
[ fram among applicants
therefore, there's no violation of any c1V1l service
regulation, and in order
feel that they are contribiditing to the operation
of the school, [the principal] will accept the
feelings of the school board and choose that
person. 292

Mr. Tucker then confirmed the fact that the boards do not have hiring
éuthofity but stressed again that, in practice, the board's advice is
followed.

N An advisary board member fram Tuba Clty made it clear that in his
mew these boards have no authority whatsoever. Asked whether the
boards have enough power to influence curriculum and employment, Herman

Norris said no. Curriculum priorgties are set by the BIA and the board
acts as a rubber stamp. <93 ‘\

then the board endorses one of several presented to it. Although the
endorsee is usually accepted by the principal of the school, 29 there

¢
' b
291. Testimony of Abraham I. Tucker, pp. 358-60. NOTE: The tribal
oowncil recently voted to give the BIA advisory school boards "authority
to direct BIA ‘employees” pursuant to 25 U.S.C. §48 (1970), which allows
tribal direction of BIA employees. Resolution of the Navajo Tribal
Counc11, Q0-67-73 (1973).

Job appMgants are pre-interviewed ard

292. Test imony of Abrah?m I. Tucker, pp. 359-60.
293, Testimony of Herman Norris, p. 9. Mr. Norris is also w=ducation

33
coordinator for the Navajo Tribe. See also BIA School Board Handbook,
1969. ~ '

294. Testimony of Carol Howard, p. 337.
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is no assurance that this will be so. Mr. Norris noted that the advisory
boaxdhandbookstatesﬂlatsudlboardsftmctimmlyasarecameldatim
body to the schools. He said he was elected believing he would have
some voice in school matters, but that the board members had no power.
Be now believes that the advisory boards will have no value until' they
are given autl'nnty similar to that of public school boards. 29?

The Navajo Student

The high student dropout rate, the number of runaways frum the

BIA boarding schools, and the geheral disdain for the Anglo system of
education on the reservation all poiht to the conclusion that Navajo
children have been more leager to escape the system than to cope with
- it. ‘

But recently, as Navajos have bequn to have a new awareness of

__ their identity, students have begun to seek changes, rather than
\facmg education on a take-it-or-leave-it basis. Many Navajo students
fleel they have been culturally shortchanged by an educatmnal system
Ahat takes so little account of the Navajo heritage and ways of life,

and they are taking steps to remedy this.

Within the 1972-73 academic year, four school districts 22° on the
Navajo Reservation experienced this student movement firsthand. In three
of the four districts, the students took the initial step to promote
change. In the fourth, Kayenta, the impetus came from the classified
employees (teacher aides, cooks, and busdrivers), who went on strike
for better wages and safer working conditions. The Kayenta students
supported this strike. Teacher aides voiced student concerns about
non-Indian teachers who showed little interest in the "Navajoness" of
the children, and the students were concerned that schoolbus conditions

295. Testimony of Herman Norris, pp. 340-42.

296. Tohatchi, Window Rock, Tuba City, ard Kayenta.
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were unsafe because the drivers were too tired to drive safely. They
drm?e*sgveral hours each way and were not given a decent place to rest
during their hours off. 297

The strike forced the resignation of the superintendent of the
Kayenta schools and the election of an all-Navajo scheol board, which
appointed a new superintendent in early 1972. 228. A non-Indian, the
new superintendent agreed with commmity sentiment that a Navajo )
superintendent would be preferable. - 299 Administration relations with
staff and camumity improved, however, and Superintendent Severtson
attempted to broaden the curriculum to include more Navaje-studies. 100

The students at Tohatchi High School organized around their concern
for the way Navajoystudents were treated by the school administration.
A student committee drew up a petition stating their grievances and
presented it to the local ehapters. SO0 The chapters supported the
students and requested that the Gallup-McKinley County School Board
authorize an investigation by a cannittee from the Tohatchi commmity.
The investigation camnittee presented its: findings and recammendations
to the board and requested that the principal and vice principal be
replaced. 302 |

Many of the cammittee's findings dealt with the administration's
lack of respect for Navajo students. There was a substantial lack of
information available to the students about administrative policies and
procedures. Tohatchi had never published a student handbook The

297. Testimony of Mary Ann Navajo, p. 292.

298, Ibid., pp. 295-96.

299. Testimony of Kern Severtso, p. 311. A Navajb, Mr. Tulley Norris,
has been appomted supermtaldent since the Window Rock hearing.

300. Ibid., p. 304.

301. Testimony of Shirley Martin, 1973 graduate of Tohatchi public

", high school, pp. 221-22.

302. Testimony of Harry Yazzie, dormitory manager for Tohatchi BIA
elementary boarding school, pp. 226-28.
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. staff——particularly counselors.
" the situation has improv

) practices m their high school:

8 '

-

Navajo students had asked if they oould have an Indian club under the B
school's sponsorship. The adnumstratlm s
reason was that the club had no sponsor, although an assistant oounselor
had told the students he would sppnsor them, 4303‘

The Tohatchi students also tock this opportundty toask for more

Pemuss:.m was refused.

-b:.lmqual—-b:.cultural prdgranmmg ard for more Navajo profess:.onal

304 With a change in ,admm:LstratJ.m,

at Tohatchi and the increased interest shown
by the students and the ity continues to Have a positive effect. 305

Poor Sommunication petween administration and students was a factor
cammon to all of the school s:.tuatlms in which the students took action
to prcmpte change. \It was clear i.n the Tohatchi situation and was the
long term cause for the demstrat‘aas in both 'I‘uba City and Window -
Rock. ¢

Tuba City students were dlssat.lsfled with a number of admlnlstratlve
Indian students who cut class were
expelled wﬁi]ie Anglos who cut were not even reprimanded; students were
not pemmitted to speak Navajo in class; parents were not notified of
school meetmgs, there were not enough Indian teachers, nor were enough
Navajo studies offered On the- a;mversary of the Navajo "Long Walk" 306 .
the gtudents dec:.ded to sit-in at the supermtendent’s office to bring
these probletts to the immediate attentlon of the administration and

E. ty 307&

Student action resulted in mprovemts at Tuba City High School
but not a camplete redress of their gr:.ev;ances. While a Navajo studies.

§

303 Testimony of Shirley Martin, p. 2l.

304. Report of ’I‘ohatclu ngh School Invest:.gatlm Carmlttee t:o Gallup—

M:Kmley County -School Board, Apr:.l 9, 1973, Item 8. v -~ -
305. 'I\estmmy of Shirley Martin, p. 222‘ S -t
306. .‘_ section on Navajo history, above, p. 12. .

307. ‘“Interview with.Vanessa Brown, senior at the Tuba Clty HJ.gh
SCI’D(D]., July 5’ 1973. =
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class is now offered 1t i only for hlgh school: seifi?ors, and a student
from Tuba City testlfled t.hat she thought Navajo students shouid have
an opportunity to learn about the:.n\culture and hexitage before- they
reached their senior year. She also said that the administration is
at least trying to consult i:he students on same 1s§1es now, but she
is.concerned that this is only because the admnlstrators are afraid
of another demonstration, 308
Student actlon in Window Rock High School developed when a football

player was suépended from the team én the night of a big game because

- his hair was too long. 'Ihé\studa'xts respanded by requestmg to be
heard on the subject of changing the school dress oode. They tried
to bring it up at a school board meeting, and they also tried to discuss
it with the school, administration. When they heard no response frem
either, theywalkedoutof 'school. 'Iheydananiedthat sanething be
‘done about a dress code that pmh:.b:.ted male students frun wearing
long hair, students from a,society whoge men have always worn 1ong
hair in the traditional "Navajd knot." They also challenged the
rationale behind" prohﬂntlng lmg pants for female students in a climate
with severe winters. 309 ., . )

TakJ.ngthelrleadfrci’nthestlﬁents, ammberofparentsinthe

Wirﬁqv Rock cammunity bécane\mvolved in tryipg to promote positive
change in the Window Bock school system. Oneparmtwhospeaksmly

’ Nag‘ago testified that,. whskle she mltlally disapproved of the student
walk-out ad disrespectful of school authority, she was finally éonvinced
that the a&mnlstratlm could not be mcved to discuss school- problems
by any ordinary She, therefore, went to a chapter meeting
and spoke, as she had before, about difficulties her children

. ; , ‘ . \

308, 'Destmmy of Vanessa Brown, pp. 268, 273., '

309. 'Dest.mmy of Vema\f:{tsz.tty, p. '318,

U498




had encountered in Anglo schools and of her support for Navajo students
310

trying to improve their schoolé.
Because the school boa.rd was largely responsible for school policy,.

many cammmity mmbersrwanted to see a change in board membership and

worked to accamplish that goal. Within 3 months of the student walkout L

an election was held and the old board replaced with five new members,

all' of them Indian. 'Ihe dress code was chariged, a Navajo studies .

prpgram was instituted, and the board worked hard to recruit not only

an Indian superintendent but as many Indian teachers as possible. '

. ‘Camissioner Ruiz asked whether the all-Indian school board had

had any difficulty working with the State department® of education.or

the Bureau of Indian Affairs, all of which are Anglo controlled. A e

parent who worked for its electfon responded that the board had had a

very difficult time with same of the county and State officials, but -

that these off1c1als had to learn to listen to people who are quallfled

to speak, even if they happen to be Navajo.- She spoke for herself and

for all Navajos when she exprw'séd how important it is that non-Indians o

leam to understand her people: '

...to know that we are equal in education but also - =
equal in the right to make our own mistakes, the

right to make wrong decmlcns, "the right to be

average. 311

-

[ X

3

Funding Indian Education y

The United States Govemment has & unique obligation to provide
for the education of Navajo children. That obligation is based on the
Treaty of 1868 which states in part: :

In ord‘ to insure the civilization of the Indj

en g into this treaty, the necessity of ediication
is admitted...and th€ United States agrees that, for
ever;z/tl'u_rty cﬁlldren...a house shall be provided, and

310. Testimony of Ms. Slinkey, pp. 319, 320. i h

311. Testimony of Alberta Tippeconnic, p. 322.
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a teacher campetent to teach the ‘elementary branches
of .an Ehgllsh educatith shall be furmished... . 312 et

The obligation has been reinforced by Federal legislation that pmwdeg-.% SO
funds spe01f1cally for the educatlo{n of Indian ctuldren, whether they .
attend BIA or publlc schools. ‘ \ “ "
Thé 60 BIA schools on the Navajo Reservation are federally sel
maintaihed. Funds are channeled through BIA headquarters 313 to the
Nava]o Area Aqency, which has administrative responslbpllty fop all
BIA schdols w1th1n its ]urlsd.lmton. Whlle BIA schoolg'\may beneflt
from other Federal edycation support, Euch s' Title I-funds, 314 4 ese
schools do not receive State and local n’oru " . ,
The ‘public schools Navajo students attend are entltled to. receive
Federal aid under a variety. of laws mtended to give the Indian child -
an equal opportlm:.ty to learn.y e greatest part of this aid is
disbursed through four prograry Johnsan-0' ME.I,ley, Inpact Aid,*Title 1
of the Elementary and Secondary qucatlon Act.of 1963, and Title IV of
the Education Amendments of 19'?
¥

-
N ]

"Johnson—O'Malley . . ‘ .

The Johnson—o Malley Act of 1934 (JoM) prov;.des benefits for Indians .
only. In 12- l;mes of amblguogs text this a a‘uthorlzes the Secretary .
of}the Interlor to oontract with any State, 1, or private agency

for the "educatlon, meddcal attentiorf, agrlcultural ass:.stanoed and {

‘ 30c1al welfare, including relief of distress, of Imdians." 313 While v

l:he wordmg indicates broad coverage, in practice, JM funds are uged

by BIA to finance the education of Indian children in the public school
316 & N

Syste‘n ) : - -

312. Treaty between ‘the U.S. cherrmmt and the Navajo Indians, June 1,
1868, 15 stat. 669, Art::Lcle VI.

-,

313. 25 U.S.C. $13, 295 (1970). N

.314. The Elementary-and Secondary Education Act of 1965 (ESEA) , 20

U.S.C. §24la et seq. (Supp. 1973).

L}

315, 25.U.S.C. §452 (1970). .

. {
316. 25 C.F.R. Part 33 (1973) . >
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. Acoordmg to‘the JFederal regukatum; “the BIA adm:.mste'fs the

)\ * S ¢
accamnda umet fmancz,al needs of school . !
/‘dlstrlc;:srela tothepcreeenceoflargeblocks s
of nontaxable ~owned property in-the district
and refatively large nagbers of Indian children...
- which local funds are ° te to meet. 317

.In effect, the FederalGovermnmt is pyying the States to educate’ Indian
duldrmbysubstltutmgm‘tmsforswteandlocalpmopertytams
These taxes cannot*be collectéd franNavajosbecausetheyllvemt;he
restrvation, which {s Federal land. .

* Until 1958 the JoM was the only source of financial support

-~

, for the education of Inc}:.an children in“the public school system, and

‘as sud]wasusedtoneetqmeraloperatmg expenses. Inthatyear,~
Congre$s made other "in lieu of taxes" monies 318 available for general
supportofIrﬂimcmldrenmp\bhcsdmls. Althoughthlsappears '

~tobedualfmﬂmg,1ahemtentwastolnmtthemeo£mforgeneral

expensesto 51tuat1msmwh1chadlstr1ctsﬁmd1ngneedscwldbenet
mmotherway-asvﬂmadlstn 1smsm'hfmanc1al stralts‘\at

- schools will be‘forcedtocloe\é uless JM dollars are made available.

» . B E .
©319. 25 C.F.R. §33.4(c) (1973). This restriction is even more stringent

~ The 1957 BIA regulat:.ons clearly state that Jadftmdsmaybéuseé
forrgmeraloperatmgexpen&sml asam:pplatenttoallotherfwﬂmg

sources. 322 pespite clarity of thé regulations, BIA has made no
. attempt to enforce thid restriction on the reservation. 20 )
_ The unwnt&n intent of the restriction was to lallow Jo to
‘b&(spent, whenever possmle,, a% spec:.al programs for" Indian ch . 321
\ . S P (
317 25 R, §33.40) 11973). . s

4

J(

318, 72 Stat. 548, now 20 U.s.C. §237 (1970). See note 341, infra
p..97o ' ) N

in the rectntly rev1sed JoM regulations, 39 Fed. Reg. 30114 at Part 33.2
(c) (1974). ‘,

320. Testimony of Myran Jones, Director,-Indian Bducation Training
Institute, Albuquerque, New Mexico, ’pp. A4-15.

321. See House Cam. mEducatlmandIabor,HR Rep No. 1532, 85th
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© Since this intent is not mentioned in either the BIA regulations or
the BIA manual, there is no way fo enforce it. Special program funding -

seanstooperateassatetmngofalaxgmtlenensagreenmtbehvemthe

. BIA and States receiving JQM allocations~-an agreement BIA has no actua},
authorlty to enforce. . __— . t

Much cr1t1c1sm has been leveled at dlstrlcts that do not use their
JCM money for spec1a1 Indlan\ rogramming, $322 but such criticism has
fallen on deaf ears for the cbvious reason that special programming
is in no way reéquired by eithet the State or the- BIA Where spec:Lal
programming is namna_J;;X in effect, "it is difficult to evaluate because
there are no gmdelmes. -

The BIA regulatlons goveming JOM fund distribution require that -
each State submit, for BIA approval, a plan outlining fund allocation
among its school dlstrlcts 323 At thJ.s point in the process BIA,”
through its authorlty\to approve or dlsapprove the State plan, could
exercise same guldance by establishing spmal programming requinanents

_that a local school district must meet to quallf§r ¥or JoM a351stance.

A readmg of the State plans for Arizona and New Mexico showw
little ccmparablllty between the two and indicates that BIA has no
uniform policy on special programmingtfor Navajo students. The New
Mexico plan states that JOM funds atre to be used "to meet the special
and wique needs of eligible Indian children.” 324 This means that all

vgeneral operating expeﬁses and minimum standard requlranents will be

met out of other funding sources and that JOM dollars will be spent -
only on special programming for Indian students.
' . r

322. For detalled discussion of problens related to Federal aid to
Indian education, see generally: NAACP Legal Defense and Education

'Fund, Inc., An Even Chance (1971); Céhter for Law and Education,

Harva::d University, No. 7, Ine@alltx in Education; Hearings on Pollcy,
Organization, Admm:.stratlon ‘and New Legislation Concerning the American

Indians Before the Subcamm. on Indian Education of the Senate Camm. on

Labor and Public Welfare, 91st Cong., 1lst Sess., pt. 1 & 2 (1969).

323. 25 C.F.R. §33.5(a) "(1973). The 1974 revised regulations require .
that a plan ?e submitted by the contractor e

324. Proposed New Mexico State Plan for the Administration and
Programming of Johnson-O'Malley Funds at 1 (1972), Exhibit No. 34,

- JL02 ‘



The Arizona plan emphasizes the. straight financial rieed of a school

districtandallowsjudfmdstobeused’tocomrgaleral operating
expenses where the cost of edwaﬁmg the eligihle Imdian children is
greater than the dlstnct's revenues. 325 Although the plan states -
@.b{t it§ special program provigions are intended tb. develop. "school
pmogransrespmswetotheneedsofmdlanduldrm " 1tswordmg

\ lmuti ,Special prograntning to spe&.al services,, which, are defined as:

. . .the cost of school lunches whxr neither - -
N fam.ly nor the school district’ meet or T
- & 'the cost. It is recognized, ttrzeopstof"f~-‘~
. providing special ‘teachers, un transportation,
~ - oroﬂ)ersclnolerplcyeesmaybepaldfmnthls )
. fund. 326

Both State plans require | that school dlstrlcts\nake an effort tq
meet the:.r costs first outiof all other revenues, J.ncluimg tax

revenm, beforetheycanbeoaneellgxble for JM funds. ° This reguire-
‘nentxébasedmtheﬂmeoxythatJGdfmdssInﬂdmtbeexpaﬁedvme;e

rd

other do are available. v . .
tive f:.gum for JOM programs mAmzmaandNewMex:.cowere

pu:wented at~the hea.rmg ky the dJ.nector of*the Ind1an Eﬁucat:.on Trammg
,. Institute, Dr. M.yrch Jones, who testlfled ‘that all New Mexico districts
 with Navajo students receive JoM funding. = According to the Institute's

research, one New Mexico school @istrict had a budget surplus, not,
counting JOM, for 5 consecutive years, which by June 1972 totalled
$2 4 million. 4 It had, accordingly, the lowest tax levy in the State.
'mis same district, despite its surplus and dwplte its minimal tax
levy, me1MJdemw§wmuapmwd foreachofthose
yeé&s 327uptothet.meofthehearmg.,
-In contrast to New Mexico, there were three districts m Arizona

with Navajo students that received no JOM funding. Arizona requ.lres .

- i

325. Arizona Johfison-O'Malley Plan at 2 (1969), Exhibit No. 34.

326. Arizona Johnson-O'Malley Plan at 3, Exhibit Ne. 34.

327. Testimony of Dr. Myron Jones, pp. 213, 214-15.
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that in order tg be eligible for JM funds, a district must meet the .
current State tax average. 'n;&se‘districts were unable to 9o so and *
8 therefore, 1nellgl.ble. ‘while same Arizona dlstncts get no JoM .
nmeyothersspendltmamarmerfeﬂectmgﬂie lan; out of .
¥ the $3.8 million in JOM funds giveinto Arizoga, only h00 was spent
crl'spec:.al progranmng for Indian s ts. 8 |
" Dr. Jaones placed much of the res ibilkity for inappropriate use
-ofJQdftmfisontheBIA He testified that to the best of his knowledge
the Navajo Area Office at Window Rock had never assigned even one
lrdlvn.dual to nuutdt Federal aid to- public education, although same
$8 million in Johnson-O Malley aid is chamneled through that office. 323
Dr. Jones alsp  charged that ‘the Navajo Area Office is particularly
remiss wheri c(mpared ‘with other area.of..lces, which: °

H mmme—qlzartertheﬁmdsthatesustmthls
©  area...have. delegabed staffs -of 'up to five
people...Eo monitor, oversee, and develop

programs...for Federal funds_ in public, schools. 330

- The JOM regulations had been in effect, withbut chands, since they
were issued by the BIA'in 1968. 1In the past few’years, however, Federal
'aid to Indian education has come under close scrutiny, 331 leading to a
*BIA decision to revise its JoM regulatidns. After at least 2 years of
work, the pmposed revisions were published for comment January 2, 1974.
Using the caments and suggestions submitted in response to the proposed
rev:.s:.ggg, the BIA published finally revised JoM regulatlms an August 21,
1974. ..

-

L

328." Ibid., p. 213, 21S.

329, ” Testimony of Dr. Mymrn Jmes, p. 213.
330. Ibid., p. ‘216. - o , L~
331. See note 322, above, p. 91. | ,

332} 39 Fed. Reg. 1776 (1974). . H

333. . 39 Fed. Reg. 30114 (1974). .
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'meneaitomsgtheJ(ldregulatlmsbecatremOusthhpassagef

. of thendian Blucation Act *% in 1972. Funds provided under the act
are administered by the Office of Bducation, and it was mmedlately ’
- recognized that ooord:mtlon between that office and the BIA. was .’,
nmsary to avoid duphcatmn. Dr. Jones commented in his. tes}{ncmy

. on the regulatJ.cn writing phase of this coordination:

Ayearagowtmﬂxelrﬁmnﬁducatlmzﬂctwas passed,
- the Office of Management and Budget requested the
, Bureau of Indian Affairseto create new ‘regulations :
for Jomson-0'Malley that ‘would dovetail with pendlng -~
L regulatmforthelndxan}i}ducat;ml&ct Now, one
i year later, the regulations for the Indian BEducation .
Act have written, pubhshed and are in effect .
and the changes in Buyreau regulat:.ms are
still in the talking stage. 335 - -

The fmaliy revised JM regulations address ‘the problem of special
programming and Indian partlc:LpatJ.on in the ftmdmg proo= s. Under the
new regulations pr:Lor:Lty will be g:ugal to expénditures for _special
programming, ‘and a State plan must give prefetence to special programming

over\operational furding. Use of JOM roney.for operational funding will
also be much more mtrictedﬂmwnow;sbylmtmg};hatuseto .
districts or schools with at least 70 percert Indian enrollment. Indian"
education camnittees selectedbythe Indian canmm:.tyserved are an
‘innovation in the regulatlms, ‘they will be given absolute approval

" authority over the special programming aspects of JM apphcatmns
) franthelrdlstrt'lcts 'Bmemutteesnayalsochoosetoassme
monitoring and evaluation respcnsmlhty for the spenimg of specml

-m £ 3 336 .

4

334. 20 U.s.c.‘sguaaiff, 880b-3a, 1119a, 112la and 1121f-h (Supp.
1973). | ‘_

*

336. ’Deleptme interview w1th Brice Llay, Chief, Division of Education
Assistance, BIA,. May 17, 1974. See 39 Fed. Reg. 30114-6 (1974). NOTIE:
The recently passed Indian Bducation Assistance Act (further amending
the Jahmson-O'Malley Act of 1934) is even more stringept in. its

Y

" (continted) ’ .

ERIC - Lo oS

Pzt

335, ‘I‘wtnmony of Dr. Myron Jones, P- 215. ’ v

-




S
.95

Much of the dupllcatlve adnun:.stratlcn inyolved in JC fundmgi"
has been slgnlflczntly reduced in the past few years. Untll 1973,
Jm funds for Ar:.zona went through the BIA Phoenix Area Office to the
State department of education , ‘while' New Mexico's Jo funds reached
f.h% State through the‘b@rajo Area Office in WJ.ndow Rock. Sarf Juan -
Colmty, which covers, all of the Utah portion of the''reservation,’ :
received its JoM dollars directly fram the Navajo Area Office, with
no State. involvement. In June 1973, the BIA stkeamlined the funding
process by giving the Navajo Area Office responsibility for lettmg :
~ both the New Mexico and Arizana JoM 6ontra¢ts however, xmnltormg
respcns:Lb:Llltles were still d1v1ded between the Phoemx and Window °
Rock offices. ‘ ¢ _ ”

on October 24, 1973, the Navajo Tribal Council passed a resolution
directing the Navajo Tribe to replace the States of Arizona and Ned
Mexico, and San- Juan€emty Utah, as the party contractmg Wlth the
BIA for fm JoM funding, p]:&gralﬁm.ng, and mom.tormg on the reservat:.on.
The Navasjo Tribal Division df Bducation now has monitoring respcrmslbllltq.es
for the JM programs in all *three States. 337 - *

» Tribal assumption of r&sponslblllty for J(Ivi programmng is a first

step toward Navajo eontrol of &lucation on the reservation. it has

.

een perhaps more easily”accamplished structurally because of the special’

relat::.onshlp between the progra&l adm:.mstrator (the BIA) and the-program
rec:.;nents (the Navajo) Other Federal programs promdmg support for

4 >i

(N.‘336‘cmtinued) ) RIS
N

requirements for parental approval of programs ‘for Indian students in
+public school; whexe a school board does not have an Indian majority,
" Indian parents "shall elect a local camittee from anong their number..
[which shallhavetheautlnntytoapproveordlsapproveprogramsto
be ucted under" JM contract. This act also reqm.red that money
spent under \gg:h dontracts "shall be prorated to cover the participation |
of anly the lan students.! Pub. L. 93-638, §202 (Jan 4, 1975).

337. Resolution No. 00-64-73, Raquestmg the Bureau of IndlatLAffalrs
to Contract the Jahnson-0'Malley Funds for Navajo Children iM Public
Schools 1n the States of Arizona, New Mexico; and Utah to the Navajo
Tribe; €lass "C" Resolution, No BIA Action Required (1973), Exlub:.t
No. 62, p. 1338. %

-
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districts. in lieu of taxes, whlch would be collected fran district -

: ¢ 96 . - o)
-/ ’
Indian education age neither primarily Irxilan»orlented por BIA \’_
administered. . Navajo control of the adxm.nlstratlon of other Federal
funds used by publlc schools an the reserVat;lon, Sherefore, w111 requn:e
more than an.jagreelelt betwee'x the Navajo'Tribe and the BIA.
- \i N T S
The two Tmpact Aid laws—Publié Law 874 338 and Public Law,,815339-/
we}e passed by Congress.in 1950 to provide Federal fmanc:.al ass:xstanc}e

’tocatpensatepubhc schoolsystemsforthelosstﬁpartoftheutax )
* base when Federal installations were established in the school district.

P L. 815 provides funds™for schnol oonstruc.t\lm, but appmpr,:latlms
have been limited since 1967. Fram 1967 to 1970, thére was no.815 fund—
ing of Indian school ocnstructa.on because of a‘eongresmcnally—mposed e
priority on funde,allocation that placed schools o mlhtary bases and =
schools hit by natural disasters ahead of Indian schools. In 1970,
Congress gave Ir&.am schools "equal priority" for 815 funding, but
'appfop;').\tms have been so limited thA(. little money has been available
far Indian. school oonstruction. 340 : ¥

L]

P. L. 874, funds provide’ general operatmg expenses d:o school ﬂ..i.

mﬂmts,mt for Bederal lands within the sghool district..® = . -
Although Indian reservatlons have always been considered Federal

land, Indians were oryglnailly excluded frem oovera,ge undér P. L. 874 _

at the reqiest of the Stﬁs because o} fear thatJr school districts

would lose JOM funds if 3 recelved 874 funds In 1958 Congress

-

338?. 20 U.S,C. §236-241 (1950y( - . :

T4 % ¥

339. 20 U.S.C. §631 et seq. (1950). S . B

. © 340.. The newly passed Indlan Bducation Assistance Act authorlzes the

- appropriaticn of $35 million per year for the next 9 years for school

construction (including site acquisition and renovai;lon of fac;111t1es)
on or near Indlan reservatlons i Pub. L. 93-638, 52'04 (Jan. 1975)

\ * | . - ) - .- . | }J
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874 to provzde general operat.mg funds in lieu of taxes and JM to support -

'forthesanepurpose to support general operating expenses forthe

- . 97 - SRS
passed amending Tegislation 34! that permitted dual JoM and 874 Funding—
special programming for Indian students.

In'spite of the mtehty:n that JoM funds be spent for special programs, -
llttle attempt has been made to enforce -that- intention on the Navajo
Reservation. In fact, many school districts use both JoM and-874 funds

.

‘school district.
NhlchhasbeelnadeofﬂaeargtmmtthattrglocatlmofFederal
Indlan land within a school district decreases the amount of revenue R
avaJ.lable for thdt district's budget——that samehow the dlstnct 18 - s 4
poorer for the nontaxable status of reservatlcn land. A detailed lock )
at the funding formula for 874 monies, however, belies this argument.
~'{> L. 874 funding is based on the average daily attendance of®
eligible Indian students multiplied by a dollar figure,. ‘which is arrived
atbyaxrputmghownmchxsspentperduldt}mougmuttheschool
district. 342 It would appear fram this formala that a district is

. rembarsedmadollarfordollarbasa.s, acoord.mgtowhatlsspentm‘

each child. However, additional language in B} L. 874 establishes a
minimni per student rate of not l&es than (1) half of tl?e statewide per A
papil expendlture, or (2) halfs the national per pupil expenditure, not .+~
to exc:ed the total State per pupil expenditure. 343 Thus, a scf;ool
district with aperpup:.l cost lower.than either of the two minimum

levels will receive more 874 rembursenent pexr “Federal“ student than

it ocollects per nm—"Federal" studalt through local revenue. ~

In his testimony Dr. Jones addressed the mistaken belief that

/)distncts are hand:.capped by having to support Navajo students.

N A
3 . L}

: B b
341. Pub Law 85-620 (1958) anendgx_g 20 U.s.C. §238 (1950) . !

“

34% 20 JU.S. C. §238 () (1) (1970).

343.~ 20 U,s. C. §238(d)\ 1970).




One of the great myths of public school education. . :
for Indians has been that somehow--somehow Indian J
students,~ or the presence of Indian land, creates .
aburdenforaschoqld:.stnctandforta:q:ayers

In fact the opposite is true. k There is no school L
diskrict within either, New Mekico ot Arizona where /,/ :
“the digtrict does not make more fram Public Law )

874 supporting Indian students than fram comparable

, taxes...in fact, thé presence of Indian land .

Lo ,arxiﬂ-xenmbersofmdlansttﬁmtsareessmtlal ‘
: to the findncial functioning of the school district. 344 “

o Admiriistered by the Office of Bducation, 874 program. funds g0 .
) directly to the school districts applying.for them. There is no State
mvolvatmt and practically no restriction on how these funds .are spent..
Under the leglslatlm, the Cammissioner of Education has no power to
denand that the mongy granted be spent on special programs or curriculum
changes to benefit Indian students and, cansequently, no monitoring
cntrol exists. If, in fact, a district is receiving more dollars per -
Indian pupil than it is for non-Indians, it might be asked whether
Indian students are receiving their fair share of the dollars they
bring into their district. L
Title I '
'lheElamtaryandSecaﬂaryEducatmnActof 1965hasbeentbe
major Federal aid program to recognize the special needs of econamically
and educationally deprived schoolchildren. 345 Title 1 %6 provides
financiall assistance so that local school districts can offer
supplemental educational services to students whose family income
is below the poverty level ($4,000 per year for fiscal year 1973).

»

i

347

344. Testimony of -Dr. Myron Jones, p. 21l.
345. 20 U.S.C. §24la et .seg. (1970).

346. Id.

347. 20 U.S.C. $241c(c) (1970). E .
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Since the n mechan fam.ly mcr.me for the Navajo Tribe was oaly

$4,608 348 4 1

| in 1970, and 60 percent of the tribe (56,426 peoplé) 349 | |
had incames below the poverty level, any“public school on or near the
reservation is likely to qualify for Title I assistance.
BIA schools receive funds under a spemal provision of the Title I
legislation. 3°° By agreement the Office of Education and the
+, Department of the Interlor, Title Iv ocations are channeled through
' Interior directly to each BIA school making application. .
The Office of Educatlm, which administers Title I funds, allo?ates ¢
lump sums to State departmslts of educatlon The States, in tumn, ,ﬂf\md $ ¢
programs proposed by local dlstrféts for educationally disadvantaged
children. The programs must conform to regulations established by =
the Office of Bducation. >0 Title I,funds are not to be used to -
cover general operating expenses of a schbol district. 22 fThe major
requirements to be met by a district are 1da1t1f1catlor1 of eligible
%tudents (Navajo) needs, a program to meet thése special needs, and
s an evaluation system to measure the program's effectiveness.
- Wh:l.le the district is supposed to itor. its own program, each.
State: also has xmnltoring, auditing, ‘and/fevaluation r&spms:.blllty for
the Title I programs. Finally, the-Offiée of BEducation, because it
Imst report to Congress on the effectlvmess of this program, does its
o.m evaluation, although there is rarely more than one staff person in
any regional office assigned to this task.

~

.

?

,348. Census, PC(2)-IF, Table 14 at 176. —

349. Census, PC(2)~1F, Table 11 at 146. NOTE: Census glves a total %j‘
Navajo population of 96,743; the Navajo Tribe gives a figure of 120,000.
Using the trlbal"oount, 72,000 Navajos had incames below the poverty

level.

. 350. 20 U.S.C. §241c (1970).

351. 45 C.F.R. §116.1 et seq. (1973).

352. 45 CiF.R. §116.17(g) (1973).

N
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The problems are built in. States-and districts that want Title
I funding are disinclined to be very critical of their own Title I
programs. The Office of Bducation has a limited staff capability
for monitoring on a nationwide basis. The abuses of purpose in this
program have been documented again and again 353 ot only in relation
to Indian children but in school districts across the Nation. . The
Navajos have perhaps an easier argument to make because so many of the
- - public schools they attend have an almost 100 percent b@vajo student
. body. It is not difficult, therefore, to document whether Title I ‘fimds
" are being spent in these schools to meet “"special Indian needs." One
of the major studies of misuse of Federal funds for Indian education,

|

| . .

! | ) ‘-' ) 7 ot
i .

area) as a data base, came to this conclusion:

Where Irdian gtuldrel attend school, Title I is
spent an the wrong children, in the wrong schools,
on programs which are not supplanental -and which

do not meet the spec:.al needs of Indian children. 354

. This conclusion’ 1s\supported by the finding in a case 355 recently
decided in New Mexico., The Gallup-McKinley County School District was
charged with violation of both Title I ard JOM regulations by a gmlp
of plaintiffs who were mainly parents of Navajo schoolchildren. The
, Federal district court found that the school district was spending a
disproportionate amount of 16ca]_. money for phys:.cal improvements in
the predeminantly non-Indian Gallup schools, while not spending enough
.on dutlying schools in McKinley County that are predaminantly Indian.
The school district had also misused the Title I and JM funds
in other areas: for the school nurse program; for student counselors;
for-administrative personnel; and for audiovisual programs. In short,

353. .See note 322 supra, p. 91.

354. NAACP ILegal Defense and Education Fund, Inc., An Even Chance
(1971). -

t

355. Natonabah v. Board of Bducation of thé Gallup-M:Kinley County
‘School District, 355 F Sgpp 716 (D. N. M. 1973) (hereinafter cited
as Natonabah) . \

mic F”i‘ll

¥

using eight States with large Indian populations (including the vajo
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Title I monies were being used to benefit the general school population,
rather than.to prov1de educational psr:ograrmung for the Indian children
wham Title I is meant to benefit. )
AskedwhathadbeendamebytheGallup—McKmlgyComtyBoardof
, I'liucatmn to correct the violations found by the ‘court, Superintendent
‘Woodburn replied that equlqnent purchased with Title I.funds for
placement in ineligible schools had been removed. 39 “He also noted
thatthedlstrlctwasorde.redtosuhmttothecourtaplanforr
correction of the violations. The first plan sutmitted was rejected
. A second plan was submitted in early 1974 and f&nany approved by the
court on July 26, 1974. 'Ihe Gallup-McKinley Boahd of Bducation is now !
under court order to implement the corrective measures outlined in the
approved plan. ‘ o o “ l
Misuse of Title I funds was referred to in same detail by Jack
Hernessy, a witness from the San Juan County schools. His recdital
of abuses was similar to those found'in Gallup-McKinley Cownty. The l
smthemhalfofthecmmtylsmtheNavajoReservatlmardtlpschools
are predominantly Indian attended; most students in the northern half " l
are Anglo. Mr. Hemmessy stated that not only are there qualitative
differences between the schools in the northern and southern portmns,
but that the physical differences are glaring. 3?7
Even where the school district makes some attempt to provide
somevhat similar physical equipment, Title I pays for the equipment
, in the south, while it is purchased out of general funds in the north.
At issue are such things as audiovisual equipment, sports equipment,
cabinets, and butcher-paper dispensers. 3°8

356. Testimony of A.C. Woodburii, p. 230.

-

357. Statement of Jack Hemmessy, Utah education specialist for DNA,
submitted as supplement to oral test:umny, Exhibit No. 66

358. 1Ibid. o

H




‘about, and asked to contribute to, the program plannmg and application °*

district emplayees, the comhittee is dominated by the schdol district.

s 102 '

Salarles for hbrarlans ard music téachers are paid with Title I
funds in the south; %n the north these salaries are met out of gene.ral
funds. In thetnorth, health and physical education are paid for out
of genqral funds; in the south, I}tle I pays for these services, wluch

can hardly be defined as special programs even if’ Indians are the ‘
359 .

r%c1p1ents .
{n

The Title I regulations are clear in their intent that, parents of
students eligible for benefits under the act should be kept informed

process. 360 Each school district applymg foxj Title I funding is

required to have a parent advisory council whose members are to be
represeptative of thF target ;Jopulatlon : ,

Although the letter of the law is observed, and all districts
receiving Title I money do have parent'admsory councils, their member-
ship does not always reflect commmity opinion. Mr. Hemnessy testified
that the /éan Jéan district parents' comtuttee was Indian, but he fe.’?/
that, because the camittee chairman and v1ce chairman are school 2l

; Again, the problem 6f Indlan participation is a d.lfflctilt one. While
the schools and the aid progran‘s remain in the control of, ncn—Ihdlans it
will be hard to convince the.Navajos that their suggestions and i¥eas

will be heeded. With Navajo control. of these programs and institutions
will come an increased interest on the part of the individual Navajo tqums
participate and voice an opinian.

Title IV
A recent Federal program to aid Indian students is‘the Indian
Education Act of 1972 (Title IV of the Education Amendments pf 1972,

359. Ibid.

360. 45 C.F.R. §116.17 (o) (1973).

361. Exhibit No. 66. 7

3
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A
known in its drafting stages as the Kemnegy-Mondale bill). Title’

- IV provides Federal aid directly to local school districts and to tribal
ed'i':lcational institutions for meeting the "special educational needs" of
Indian children and adults and for training teachers to aid in Indian
education. >®3 But, unlike the programs discussed above, this act
makes specific provisions for Indian community participation in the
planning, operation, and evaluation of Title IV programs. It also

dets up a separate division in the Office of Educaticon to supervise

this and other Indian education programs, with the aid of 4n advisory
364

362

council made up of Indians fmn across the United States.
Tltle IV money is supposed to be spent on two types of projects:
one for planm.nq and developing new educational programs to meet Indian
students' special needs, and the other far establishing and maintaining
permanent programs for Indlan education, including the ac;;u151t:.m of
equipment and facilities. 365
A local school district must evaluate its programs annually, set’
up oontrols to ensure that Title IV grants .are not used to supplant
available local and State funds, and provide for accounting and fiscal
controls over expenditures. 366 ) . )
Some -of these controls are simjlar to those written into Title I,
P. L. 874, and JM statutes and regulations. Fiscal and accounting
controls, however, are new. But the most significant difference
. between Title IV and previous Indian education legislation is that
Title IV requires that local programs be developed in open consultation
with the parents and teachers of the children eligible for Title IV
ass:.stance. A conmittee selected by the camunity, of which half must

362. Pub. L. 92-318,~20 U.S.C. §§24laa-ff, 880b-3a, 887c, 1119a and_
1221f-h (Supp. 1973).

363. 1Id.

4

364. 20 U.S.C. §§1221f, g (Supp. 1973).

365. 20 U.S.C. §24lcc (Supp. 1973).

‘™ 366. 20 U.S.C. §241dd(a) (4)-(6) (Supp. 1973).

ij114
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} a
be parents of participating students, has absolute adtharity™to approve
or d.xsappu:ove the local program. 367" In theory, then, the program is
subjectbto considerable local control.

‘ihe ‘Indian Bducation Act also provides for &stabllsl'ment of pilot
programs to improve education for Ihdian schoolchildren, including
pmojeétséotrainteadaersinttes}cillsneededtometmeirspecial |
needs. - 368 The Commissioner of Bdudation may not approve any money for{

. a pilot am unless satisfied that the parents, teachers, and other/
;ﬁes of the cammmity have given final approval to the
pmgranaxﬂwlllhaveadequateopporumltytotakepartmlts
" operation and evaluation. 363

Title IV also encourages improvement in Indian adult educatidm.

« It provides funds for testing the viability of litg¢racy programs and
high sdm\equlvaimcy ‘teaching methods currently in use, 370
as money to assess he extent of adult illiteracy and the lack of high
school education in the Indian cammmity. n .

Despite census data mdlcatlng that the Navajo adult has a low
educational achievement level (as measured by the number of gyades
campleted), 372 prior to 1972, none of the Federal aid to Indian
education programs specifically included funds for adult education. [

Amrmd;pately $18 million was approgriated for Title IV in fiscal
year 1973, and $30 million each for fiscal years 1974 and 1975, 5>

. but na useful assessnag: of Title IV's effectiveness has yet been made.

¢ o

367. 20 U.S.C. §241d() (Supp. 1973).
368. 20 U.S.C. §887c (Supp. 1973)." .

tas well

369. 20 U.S.C. §887c(f) (Subp. 1973).
370. 20 U.S.C. §1211a (Supp. 1973)
371. 20 U.S.C. §121la(a) (4) (supp. 1972)

\_f -
37 Oéthose 25 years or ol less 'than 19 percent had carpleted
high» school in 1970. Census, (2)—lF Table 11, p. 146.

373. Letter from T.H. Bell, U.S. Coamissioner of thx:atlm, to John -
A. Buggs, Staff. Director, USCCR, Feb. 27 1975.

L3
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Title IV contains some features that should prevent abuses such
as those that occurred under Title I and’JOM. Besides requiring Indian
partlcz.pat;.on in projects at the local level,.Title IV provides
for Indian partl ipation at the top level within the Office of Educatiom.
An Office of” Educationr was established to admm:.ster the act.

] This office is eaded by a Deputy Commissioner "of Education, selected

from a list of names sutm:.tted by the Nat:.onal Pdvq.sory Council on Indlan‘_
Education. 314 . . " i

The Council created by th:.s leglslatlon consists of 15 Presidential
appointees who must be Indian or Alaskan natives and representatives of
the entire Natlve American commmity. j75 #heaCouncil has respmsmlllty
for advising the Commissioner on the adn'lnlstratlém of Title IV programs,
including the establishment of regulatlals, review of funding, evaluation

of all Indian education projects, and submission of annual reports to

. ] :176 .

~ It will 'be the Camissioner's responsibility, aided by the Council
on Indian Educatlm, to assure that the Indian commmity has a genuine
role in formulating, supervising, and evaluating Tltle IV programs at
the local levels. /% - » e

-

— - L - .
374. 20 U.S.C. §1221f (Supp. 1973). Dr. William G. Demmert, Jr., a =
Tlingit/Sioux, appointed Deputy Camﬁjioner of Education.

\

et

. \ ’
375. 29 U.S.C. §1221g (Supp. 1973).
376. 1d.

377. - The Office of Educatlm concurs with the conclusion in the report

-that there exists a need for better ‘coordination of Federal programs

which provide dducational services to Indian people and for tight
monitoring controls on such programs. In an effort to alleviate this
problem the Office of Indian Education, USCE, is in the process of

~ defining long and short range goals which include a clarification of

administrative responsibilities between USCE and .the Bureau ¢f Indian
Affairs, and the development of a cguprehensive educational plan that
will provide a better delivery of services under existing authorities
(Pub. L. 874, 815, Title I, Title IV, JM) to Indian people. lLetter

from T.H. Bell, . Comissioner of Education, to John A.,Buggs,
Staff Director, * » Feb.- 27. 1975. :
' &
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s * 5, HEALTH CARE

y

+

L . A
"To provide the people served by "A number of tragic events havé
_the Navajo Indian Health Service occurred simply because we have
mﬂlthehlghestqualltyhealth mthadthepursmgpersmnel
services possible within avall- to adequately staff the hospital...
able resources...” . ) We have documented about three

. " - cases where infants...have died
—Goal b the Navajo Area TS - because ‘there was nobody to take
' care of them,"

" ” --Dr. Taylor McKe‘nzie, IHS
<~  Surgeon 378

7

&

PR =

The average. life expectancy among the Navajo is 63.2 years, about
4 7 years less than the gmeral U.S. population. 373 'Iffme infant mortality
° rateazmthetnbe 1snmethandoubletheUS rate; 38oandf

infants 1 through 11 months ofagewhoreturntothe;.rha_neenvuom\mt
‘after hospital birth, the death rate is about three times that of infants ;
in the general pofulation. 8L por mitrition, lack of Jbasic sanitary
facilities, the effects of poverty cultural clash, -gecgraphic isolation,
unemployment ; arﬂlackofedmatlmarethemmm foundations for these .
bleak statistics. But another factorr, well documented at the Window
Rock hearing, is thatthrwgtmxt the Navajo's life, frantheveryho&'

,ofbuﬁu,ﬂuehealthcaredehveredmderlawbytheFederalGovenmmt .
1smton1y1nadequate, it is unsafe. ' 4 :

v : :

"378. 'Destinuxy of Dr. McKénzie, p. 192.
379, See Table 4, p. 106.

380. THL4. ' I

381. Navajo Ten Year Plan, Exhibit No. 4, p. 518, .

<
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. This conclus:.oﬁ is not the criticism of outside dbservers. It is
the frank admission of the people who deliver those health serv:.ces-—
the doctors, nurses, ard ad;nlmstramrs of the Indian Health Service
(IHS) for the Navajo Area. At the hearing a panel of IHS persornel
described fram firsthand experience the.frustrations--and the deadly *
dangers--of an madequate health care program. ‘

An Inadequate Staff .

~ The IHS operates$ six hosp:.tals in the Navajo Area. 382, Alk}gre
critically understaffed. The areawide ratio of IHS hospital staff to
patients averages 1.6 to 1, 383 as opposed to a national acceptable
average of 2.4 to 1. 384 Many American hospitals have a ratio of k
three .staff members to each patient. 385 The Navajo facilities, in
shart, fail by almost 50 percent to meet national standards for adequate
patient care. That failure in itself, in several instarges, has been
the documented cause of needless loss of life—including that of a

w ‘ o V 7 . .
382, Byv treaty, statute, and administrative regulgtion, reservation
Indians are entitled to free, ehensive medical care. The Indian

Health Service (IHS) was establi July 1, 1955, when responsibility
for the maintenance and operation of hosp:.tal and health ‘facilities for
Indians, and for the conservation of Indian health, was transferred
from the Department of the Interior, Bureau of Indian Affalrs, to the
U.S. Public Health Service, which operates under the gupervision of
the Secretary of Health, Bducation, anfi Welfare. 42 U.5.C. 82001 (a)
{Supp. 1973). Three IHS hospitals are on the reservatien, in rock
Tuba City, and Ft. Defiance; the others are in Gallup and Crownpo

New Mexico, and Winslow, Arizona. The IHS also operates nine he lth
centers, eight school health centers, and 18 health clinics in

ramote areas of the reservation. .

383. 'I‘estm\ony of Dr. George Bock, Medical Director of Navajo Area IHS,
P. 197. ) .

V.—-/v ) 3
384. This is the 1973 average for non-Federal, short term, general, and
»other special (e.g., orthopedic and children's) hospitals (profit and
nonprofit). American Hospital Association, Hospital Statistics (1974

ed.), p. 20v - .
385. Testimony of Dmt Bock, p. 197. -
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" healthy newborn baby who choked to death on his milk in an unattended

386 .
nursery. . -
At Shiprock, which is typical of the IHS hospitals ‘a 1969 study
showed that.90 nurses were needed for- proper staffing. 387 Despite

this documented need, in fiscal year 1974 the. h(ospltal st111 had only
56 mn:smg positions. Director of Nurses Beverky Smith: told the

*Camission that, as a result of this shortage, tthe nur81ng staff
388

* :
feels.tt is "giving inadequafe care, not even safe care."
Ms. Sm.th cited as an example the obgtetrics um.t, which has 12 beds
for wcmen who have delivered babies, 12 bassinets, and four isolettes -
for premature infants. Each 8-hour shift on that unit typically
consists of two nurses--a registered nurse assigned to the new mothers
and a licensed practical nurse (IPN) assigned to the nursery 389

National standards state that, faor a high ;1sk or premature baby,
the nurse to baby ratio should be 1 to 1. 390 According to Ms. Smith,
"our ratio hds been as high as one IPN to 18 babies, 8 of them being
prematures." 31 Even worse, the bgbies at Shiprock very frequently
are left unattended. 392
obstetrlcs unit must assist in the dellvezy rocm, leaving the newborn s N
and prenature nursery unstaffed. Ms. &mth told the Cammission that %

" this is just one exarrple of situations occurring in all the units because
393

When there is a dellvery, .the cne IPN in the

there are 1nadequac1es in-all.

[ . ‘ v *

386. Testimony of Dr. Taylor M¢Kenzie, p..192.

387. Testimony of Beverly Sm.lth . 190-91, The study was conducted © - - - |
by the Camission on Administrative Services in Hospitals {CASH), whose ’
‘standards for hospital staffing are accepted nationally.

o

*

388. 1Ibid., p. 191. , / .

389. Ibid., pp. 191-92.

e v

390. American Academy of Pediatricians, Standards and Recamendations
for Hospital Care of Newborn Jnfants (Rev 1974), p. L.
. \'

391 Testnno‘ﬁy of Beverly Smith, p. .191.
392, 1bid., p. 192,
.~ Ibid,

0120
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Dr. Taylor McKenzie, Chlef of Surgerx at the Shiprock Indlan ‘
Hospital, had more to say about the serlous jess. of the: 51tuatlon there. 394
Three babies, he.testified, are known“to e died in the unit due to
inadequate monltormg One of ‘these infants, lying on its back with a
bottle propped up to 1ts mouth, aspmated—-—t;xat is, mhaled the llquld--
and died befo}e it was noticed. Because of the shortage of *personnelgbs

bables are fed with a bottle propped in their mouths and left alone.

In ancther case, a patient with a fractured skull was receiving
fluld/ 1ntravenously on a stretcher in a hospital hallway. Unattepded‘
he fell to the" floar, pulling the intravenous setup with h:m I-ks )
death as a result of this: accident, Dr. McKenzie testlfled was
d:.rectly attributable to inadequate nursing coverage. 396 It was also,
he *added, "mexcusable." 397

The nursing shortage is not limited to- the Shiprock Hbspltal The
study. campleted in 1969 covered all sis Navajo Area IHS hospltals and
showed a total deficit of 273 murses. >0 -

Dr. George Bock, Medical Director of the Navago Area IHS at the
time  of the Window Rock 4ear1ng, explained to the Comnlssmn that for
a time IHS staffmg tried keep pace with the grmlng nt:lmbers of

Navajos seeking hospltal care. When the IHS first tock over "the area

‘fram the BIA in 1955, staffing was "unbelievably terrible," with a.mere

436 employe%, campared with the current personnel figure of about
1,500. 32 At that time, the staff included only 7 doctors and 1 |
) 400

dentist, gampared with today's total of 108 doctors and 46 dentists.

+

394, Dr. McKenzie is the only Navajo physmlan on the reservation. Only
one other Navajo is known to have canpleted medical school.

395. 'Iestm\ony of Dr. McKenZle, p. 192.
396. ;i:ig;,“~p.' 192.

397. Ibid. ! |
398. Testimony of Dr. Bock? p. 193.
9. Ibid., p. 198.

400. Ibid.

} 12l
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In the last few years,."staffing has plateaued off, but the :anrease
in outpatients and admissions has. gone up." 401 ‘q.
The cwrrent staff , according to the panel, has tried to stem the
developing crisis at considerable personal sacrifice. Dr. Bock told

5
-

the Camnission:

.« .. We have nurses that work two shifts. We .
have physicians that work 18 hours a day. We have |
many of our professionals that put in almost a”= - '
16~ to 18-hour day every day to.meet this deficit. 402

The "frustrat:.ng part," Dr. Bock contimued, is that tra:.ned peopleui
___are available to augment the overburdened staff but the IHS budget has

proved an insurmountable cbstacle. 403 ‘ .

The Budget: Too Small and Tdo Rigid

The IHS itself has trained an abundance of people to fi11 medical
and\pa.ramedlcal positions, but the Navajo Area budget has cons;Lstently
failed to provide the slots--the allocatlons for hiring more pgso‘hnel
‘As described by Dr. Bock, who was respons:.ble for suhnlttlng the Navajo

Area's annual budget requests to Washington, the r&sult has been j -~
P

inefficiency as well as frustration.

For example, Dr. Bock told the Cawnission that, in 1972 15 Indian
medics ccmpleted 2 years of tralnmg "We were sumosed to get 15 new
positions in our budget t& these people. We did not get these
pos;L}J.ons so we had to hire ; with vacated positigns, lapsed
positions that we had-in ,tbé\area." 404

In his fiscal year 1974 budget/ Dr. Bock had documented the need
for 166 new positions in hospitals and 179. 5 in field health. He told

the.Camission, "We got none of them." 405
401 \\Ibu.d v ?
402. . 'y&
403. 'M, p. 199.
104, id. |
405. Ihid. *
' : R
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.. IHs budget requmts are addreﬁsed to the Health Services Administration
of the Department of Health, Education, and Welfare in Wash:l.ngton. . In
flsc,;al year 1973, QOng{.'esé "in its kmwledge of our problem,"

Dr. Back put it,” added $2.208 million to the IHS budget, but the
President's Office of Managament and Budget refised to allocate the
funds until J‘une 13, a few days ore the end of that fiscal year.
Since the approprlatlm was mu-gnmg, the money was not available
.far the next year's base. 406 o

In the meantime, as Shiprock's Dlrector of Nursing told the Camission,
tra:.ned nurse' s‘ aides and IPN's--the type of personnel needed for such Jobs

as mom.tormg .premature babies--were waltmg to be h:l.red 407 The
" countdown on -the flscalm mWashlngtonwa.s a countdown of life an
, the Navajo Reservatmn. ;

. Bock told the Camission he appealed to H]EW about six times a
year for more help for the Navajo Area, 408 only cnce in his 11 years
" on the reservation, he testified, had an HSA adnumstrator ever visited
the area and that was-the then current adm:.ru.strator, Harold Buzzell

And he was very impressed with the program and made NN
a comitment that his first priority would be to - ’
get us the kinds of support that we need. And as
I say, ‘this was a new experlen;:e for us. 409

In the supportlng data that accanpanied his fiscal year 1974
budget request, Dr. Bock pointed ouf that, d%plte an inpatient and
admission workload equalmg 24 percent of total THS figures, and a
hospltal outpatient workload equaling 23 percent, the Navajo Area
receives cnly 14 percent of IHS resources for direct patient care.

406 Ibld The_'Navajo Area has suffered a shortfall of same $1 million
in i¥®bas budget over the last 3-year period.

~
. L]

407, 'I'estmn_ny«of Beverly Smith, p. ‘200.‘

410

408, Testimony of Dr. Bock, p. 200.

409.. Ibid., p. 202. Assistant Secretary for Health, Dr. C‘hafles Edwards,
later visited the Navajo Reservation on Jan. 8-9, 1974.

410. Navajo Area Indian Health Service, Information and Data 'Supporting
F.Y. 1974 Indian Health Service Budget, December 1§&2, P- 5 (herelnafter
cited as FY 1974 Budget Request).
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Aside from this, however, the irony of the Navajo Area's budget
" problems is that HEW's Y¥igid maintenance of inadequate staff position
. ceilings and the executive branch's impounding of appropriated funds
have caused waste and inefficiency in most of the other budget categories,
incl jing utilization of beds, expenditure of contract medical care (ax)

funds, and training programs.

‘I‘raining:‘ But No Jabs
The Navajo Area training programs graduaté“*"pvo social worker

associates every 1 to 2 years, as well as nutrition, laboratory, X-ray, °
and other technicians and cammnity health medics. 11 pr. Bock, in

~ his last budget request before the Window Rock hearing, suggested that
future training funds might be better allocated by providing positions
for the people who have already been trained:- ‘,

: All of these programs train Indian people in health
professions, but if positions are not going to be
available to hire these people upon campletion of
training, then other steps should be taken to assure

) them of positions or decrease the volume of people
o being trai - - . In addition, the Navajo [tribal]
Health Authgrity with its $5,000,000, 5-year grant
to train ian people in health careers, will

i

pranote tional pressume on IHS to supply jobs >

» « . . Can we then use the funds for training Ve

programs to provide additional positions; and S, "'
~allow the Navajo Health Authority and other /

) agencies to provide the training? 412 L
In the Navajo Area alane, Dr. Bock estimated, -funds in excess of $200,000
could be transfered to the operating program fram training programs. 413,=
e geds, Space, and BEquipment ‘
Because of the shartage of nursing positions allocated by the IHS
budget, the Shiprock Hospital found it necessa’x@ to close down 12 adult -

411. FY 1974 Budget Request, p. 5.

412. "Tbid. : ' ) i
413. 1Ikid.
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ubeds to reduce the nurse-patient ratlo while the reduction meant
better ‘care for hospital patients, it «also meant that fewer Navajo
patients ceuld get care. Since the hospital practices what is called
"acute care medicine," removing the 12 beds, as Dr. McKenzie put it,
meant the IHS had "removed effectively the ability to take care of 12
mare acutely ill patients." A4

At the Gallup Indian Medical Center, where a higher level of
expertise in certain medical fields is availablé, 26 beds had to be
closed down because of inadequate supportive staff for safe care. At
the Ft. Defiance Hospital, .34 beds were closed for the same reason,
while the Winslow Hospital was forced to give up 10. 415

Eliminating the beds cbviously had nof eliminated the need or the
demand for hospital care. At the 75-bed Shiprock facility, there have
been as many as 10 to 12 patients lying in the hall, either ‘tn beds or
on stretchers. 416

when beds are closed down, patients who would ardinarily be treated
in an IHS hospital are sent elsewhere, for care paid for at greater cost
out of the IHS contract medical care authorizatiom. 417 As Dr. Bock
explained the situation: . V"

If we had supporting staff w:.th the bed capac:.ty
we now have, we could be providing care in our
own facilities which we are now obligated to go
out and buy. And we buy that at two to three

« times what it costs us in our facilities to
provide it. 418

[ =

a14. /Testmmy of Dr. McKenzie, pp. '192-93.

415. Testimony of I.Bock, pp. 195-96.

[ 4
416. 'I\estm\ony of Gerald Conley, Admlmstratz?r Shlprock IHS Hosp:.tal
p. 195.

417 The IHS has a limited budget for medical services which for one
reason or another it cannot directly prcv:,de 42 U.S.C. 20001 (b)

(Supp. 1973). . ™\
418. "Testimony of Dr. Bock, p. 196. /

Lo "‘”‘\
- ¢ Y
|
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Even where there is a demonstrated, pressing need, the Area

Director may not use contract ical care money to fund staff positions. 43

Agﬂai};} the inflexibility of the Yudget is restrictive.

Besides personnel shortages, the Navajo Area suffers fram an acute
shortage of laboratory and other technical equipment. Shiprock Hospital ‘
Administrator GerAld Conley described the shortages at that facility: g

Far eé:rple, the National Radiological Society |

recamends [a maximm of] 5,000 procedures per

technician per year, At Shiprock, we have one

machine, X-ray machine, and two technicians

doing 15,000 procedures a year, which is three

times what the National Society recammends. 4?0
|
|

As’a result, people who came to the hospital for X-rays "wait long hours;

they become disgusted; they leave . . ." without being X-rayed. And this,
Mr. Conley added, creates more praoblems, 421

The Shiprock Hospit.al lalSoratory is short on space, staff, and
equipment.. Mr, Conléy testified, for example: ﬂ

. . .we're autharized four laboratory technicians |
to perform some 123,000 procedures a year, which 1
if you break that down per technician and by day, :
it's an astronomical mumber.

. . . the National Laboratory Technologists
Association recammends 850 to 1,000 procedures
a month per technician. So here again, without
~ adequate equipment and with the tremendotis demand

by the medical staff we are forced to send some
13,000 to 15,000 procedures out to contract
laborataries because we don't have the equipment
or the staff to do it, and neither do we have

-~ the roam to perform these., 422 :

\ The labaratory is one area where quantity can easily take its toll g
on quality. The shortages, Mr. Conley told the Commission, are a very ’
important factor:

419, Ibid.

420. Testimony of Gerald Conley, p. 193.
421. Ibid., pp. 193-94,
422. Ibid., p. 194.

0126



year, with only flveeammmg rocms. As Mr. Conley summed it up:

- 425. Ibid.

. 116 ‘
~ . ,/

« « . it does lower the quality becaugg when you
work a laboratory technician doihg two or three
thousand procedures a month, that person is more
apt to make a mistake in a procedure(than if we
had adequate staff and equipment to the
muber of procedures down to the national '
recamended mmber, 850 to 1,000. 423

Because of the shortagde of equipment and persormel, and the limits

y

'mborthcmtimeandcmtractma:licalcareﬁnﬁs, the Shiprock Hospital

in FY 1973 had to restrict both the kinds and mmber of lab procedures
staff physicians were permitted to order. 424 As a result, according
to Dr. McKenzie: <

...thedoctm‘sfelt;.&xatthere'wexetimes . ]
when patients who required extremely necessary -
laboratary procedures, that with this restriction,
that they were not able to conduct the proper
kind of diagnostic workup that the patient - :
required. 425 . %
On the cutpatient side, t-hesrmtagesa‘neequally'serious and, to the
atient, all the more apparent. The Shiprock Hoepital Administrator
tified ‘that the facility is handling 60,000 outpatient visits per TN
x. L&
We need more examining rooms. We need mare room
for X-ray. We need additional roam for educational
« « « « We need additional waiting rocm
area. 426 ' o

Census Exrrors: Part of the Prablem

Justification for more Navajo Area clinics, hospital space, staff,
etc., must be based on popylation figures; and on this subject there
is a major §onflict between the U.S. Bureau of the Census and independent

423. Ibid.
424. Testimony of Dr. McKenzie, p. 195.

s

X

426, Testimony of Gerald Qonley, p. 194. ' .
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Mr. Conley testified that in 1970 the Census Bureau issued 3
population figure of 22,000 for the Shiprock Service Unit. 327
The trii)al gové.rrment challenged this figure, as well as the tot/al
Census figures for on- and off-reservation Navajos. .

In the Shiprock area, three separate counts found 6,000 to 10,900
428- Census Bureau figures are

'y

more Navajosvthan the Census Bubreau.
one part of the data that THS headquarters uses to determjne the size
of a facility; this deficiency in the Census figures, Mr. Conjley
testified, is one reason why the Shiprock Hospital is not large

enough for the regiorifsneeds. 429

HEW is not the oniy Federal agency using .Census data as guidelines
for allocations. Because of the Census undercount, the tribe must
continually justify its fair allocation of everything from dental
chairs to revenue sharing funds. 430 : o

The Context of\ Navajo Heaith

Health care on the Navajo Reservation is not an isolated problem
that might be solved on a solely medical, plane. The probfem of Indian
health, as the Area's Medical Director pointed out, exists in the
toté} context of ivn impoverished, underdevelaped society:

L3

427. 1Ibid.,” p. 209.
428. Testimony of Gerald Conley, p. 209.
429. Ibid. I >

430. See generally, Transcript, pp. 209-10. The tribe succes’sfully
challenged, for example, the 1970 population figure (89,086) that was
used to determine the revenue sharing allocations for the Navajo Tribe
for entitlement periods 1-3, 4,and 5. With the assistance of the BIA,
the Office of Revenue Sharing determined that the approximate April 1,

1970, population was 119,070.- Ietter from Arthur L. , Office of

Reverue Sharing, to the Navajo Tribal Council Chairman, .Féb. 26, 1975.
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There's no doubt that the econamic level of a

country or a nation, *like the Navajo Nationm, is

. directly related to the health of that nation,
\ . and that when we . . . give [a mother] good .

’ mstrwtmnsastohmtofeedherchlldandhow
topreparefomulaanihwtostomthefomula,
when that mother gdes home to a hogan where there

" is no electricity, no refrigeration, fo-running
water and a possible contaminated water supply,
it makes it difficult because of the -

{. .~ econamic to have the effectyou |
could.have with the health delivery system.
So until the econamic mprrovatmt takes place,
the impact of the health. syst:an is going to be .
impaired. 431 e
Poverty on the vast Navafjo Reservatla'x means a land where diphtheria,
a disease preventable by innoculation, is still endemic. 432 It means
the need to refer people to clinics 70 or more inilw.frcm their hames,
difficulty irt’arranging transportatior), a lack of qual@,ﬁed followup,
and long waiting times for a‘ppom’ tmenfs. 433 It means children with
severe nutritional def1c1em1es caus marasmms and kwashiorkor—— 434
diseases camon in developing nations of the world but shameful and
umecessary in the midst of a land ‘of affluence and industry. And

' this, as Dr. Bock concluded, should not be. *3°

«

" Testimony of ‘Dr. Bock, P. 208.

FY 1974 Budget Request,.p. 100.

Ibid.’ pp. ‘1.13—14.
Testimony of Dr, Bock, p. 208.
Ibid.
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TABLE 4

*

HEALTH AND MEDICAL CARE INDICATORS:

.~ * NAVAJO AND U.S. — 1970

l

) e . - i
Infant death rate, per 1000 live buﬂ:ﬁ

Incidence of certain infectious diseases,
per 100,000 population .

Tuberculosis.

Rheumatic fever

Hepatitis
I.a.fe e:mctamy at blrth (years)
Hospltal beds per 1,000 population

Physicians per 100,000 population

-

SOURCE:: Navajo Area Offlce, U.S. Public Health Serv;LoL\'
Reprinted “from Navajo Ten Year Plan, EXhJ.blt No. 4, p. 517.

-—
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6. SIPMARY AND CONCLUSICHS

. s {’-‘

“\_ .Despite a -5year-old Federal’ policy of Indian self-
deteminatacr, the country's largestmdi;ntribe",afm

. more than a century of "trustee" damination, re‘ins'todayas
subjectasevertothemdtapearﬂshort;slghtednessofastul
burgeomngFederalhneaucracy,ﬂaetnbelssullmepoomt’l
ofm\e.nca'spoor,arﬁstlllhastheworsthealthandleast >
edmat;mofanyetimmgruxpmtheNatm Durnrgmrefhan
ayearofsb.ﬁy:.?gthesepmblats,mchximg 3-daxopenhearmg
in fJK,NavaJo capital at Wmdow Rock, Anm the Commission
foxmdmtaxlyashockmganddmgrapefulcaxdltimofmglect,,
kmtanalamungacceptanoeofthestatusquoananaungfmnkey
FederalpmograrsthatshouldbepmovmmgthemeansﬁorNavaJoself-
developtqlt; 'I‘hesum\azjbelow, ard the recamendations that follow,
pinpointpateofﬂmema;orareasmvdnchmtactm_byttm ¢
executive and legislative branches ofGovémrm'{whelpthetribe_ :
toaduevealevelofeaxmucdeveloptmtcuumxratethhlts
%tmtmlandmththestandardof-lvmgofthemrmurdu%

N

. Legal Status N ' -

'Eederal law gives the Sétretary of the Interior and the Commissioner
ofIndlanAffalrsbmadpowersawerallnﬂmaffmsaxﬂallmttas
ar:.smg out of rélations. This includes veto power over all

“‘tr:.balcon ' wlm&ma‘depua;ofmspltalsamheamx-

‘ relatad ams, which are operated by the In@{an Health Service,
all Navajo developnent proposals fust be directed to the BIA.

though the tribe has an elected coancil, set up under nontraditional,

Anglo guidelines, virtually every significant action of this ,
council st receive BIA approval before it can became law or
beacteduponbytbetr:be ytapptwalpmwsswoftmm-
necessa.nly pnotracted and even vbstructionist. , The creation of gn

- 4
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Office of Navajo Labor Relations, for example ,. an effort to
deal with the reservation's gtaggering unemployment, was
approved by the triba’cotmc:.l in early 1972; the BIA did not
sanction it until more than 1 year later. Testmu:y indicated
ﬂlatsudldelaysarethem]‘eratherthanﬂmeexceptlm, ard the
time lag has an adverse dmpact on progress as well as morale.
Because of the dual éntitlement of reservation Indians, the

Navajo are entitled to all the services and benefits accruing to
American ¢itizens by virtue of their citizenship, as well as the
special entitlements flowing from treaty obligations and special
lavs enacted to benefit Indians. In spite of the dual entitlement
principle, the tribe is often cut off fram bénefits and services
lvallable to other citizens because of an mcons:.sta‘xt Federal
pollcy toward Inchan tribes as eqmvalent um.ts of local govermment.
One example is _the ‘tribe's experience with the Federal Highway
Administration (FHWA), which could be of assistance in bringing.
the reservation's ratio of paved roads to square miles up to par
with surrounding areas. “The tribe was refused FHWA assistance
becausethesgatubescréatjngﬁhataniotherkeyagenciesdomt

. include tribal govexments among the types of local governments
thhwhlmtméeagenclescmdotusmess 'I‘l'xetnbalgoverrmemt,
therefore, while it fufictions like a ‘local government in providing
necessary services to its constituents, does-not have access to

, Federal agencies funding specific programs. An even clearer example
of the nonrecognition of the tribal government ig the imposition
of Federal excise tax on autamobiles purchased by.the tribal police.
Stateandcomtygcven!thsaxemtbmdmedmththlstax

Expert t&stm\my at the hearing supported the conclusion that

there can be no s:.gmflcar&t econamic development for the Navajo Nation
until the political questions surrbunding the tribe's legal status
are resolved.

-

«
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Ecornm.cDevelogneqt -
I 'Ihepu:oblanmthecormucdevelqmentlsthatthetmbe
{ is almost startlngfranscratch Per gapita incame on the

reservatmn is about $900, or one-f the total U.S. figure.
Developnmt thus far has operated pr:nnarlly in a-neacolonial
. context, with outside developers primarily interested in mineral ‘ : -
. exploitation. The r&eervatlon has valuable energy resources
~ .\in o0jl, natural gas, coal, and }1ran:|.un. Strip mining is now “ - .

conducted under leases that failed po mention the method of .
\l/ coal extraction or to guarantee adequate restoration of the
land to natural oontours. The tribe is concerned about the
fairness of future mineral exploitation leases, in view of o
' the relatively small size of its reserves. There is conslderable
» distrust of la::‘gecanpanlesseekmgtodomsm&ssonthe
reservation, based in large part on the past failures of such
campanies to ide employment and other benefits to the tribe.
Testimony referred to one incident in which a gas campany allegedly +
represented that 900 Navajos would be employed at each of three pro- -

. posed gasification plants, whereas the plants actually would employ-

3

a total of 900 employees each, which is not to say.that any part-
Acular mmber would be Navajos. Other statements were allegedly
made to the effect that water to be diverted fram the San Juan River
for plant use would also be available to the local camunity for ~.
noncammercial farm and household uses, when actually tHe campany had
not secured the water rights and had not plammed to provide for non-
camercial use. Responsibility for ascertaining what rights and
fo are being quaranteed to the tribe under such a contract,

Ghould lie'with the BIA, which should make a carplete and camprehensive
repoa:ttothelocald'lapterhmsebeforeitis asked to vote its
approval. ! -

Members of the tribe believe that 50-50 partnershlp arrange— b
ments with major firms f(ir development of oil and gas reserves on
the reservation might help to avoid same of the abuses of outside
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exploitation. ) But‘)éhey believe that lobbying e%fort;s within |
the Department of the Interior defeated at léast one such effort
in the past and may endanger future partnership preposals.

Besides its shortage of teghnical and managerial expertise,
the reservation is lacking m other development factors that
- would help the tribe to take greater control over J.ndustrla.l develop-

‘ment. Anmong' these .deflca.enc;gs are extremely poor transportation

facilities (shortage of paved roads, no major rail shipping depot,
air transport limited to small charte.r serv:.ces), a lack of skilled
labor, an umtplete 1rr;xgatmn system, and, most c:rlpplmg of all
an extreme scarcity of mv&etment capital. s

Because the tribe does not control t'he mstltmtlons for develop-
ment on the rese.rvatlon, capital that could be generated is mstead
drained off; there is an absence, that is, of any multiplier effect.
Accondmg to expert testimony, there has been no significant effort
in the history of Federal Indian affairs policy to plan and provide
systematically the necessary capitalization for poth resource and
human development meshed witf the tribe's own resources (mostly fram
land leases and mineral royalties). The Federal Goverrment has
chosen to run a relief econamy rather than\adevelopnentecotuny

“Navajos have difficulty cbtaining credit. for business develop—
ment. Since tribal lands are held\n trust by the Federal Goverrment,
the la\nd a Navajo lives on cannot be used as collateral for a
private bank loan. Neither will the banks recognize personal property

as collateral. The special institutions that exist to heip fill
such credit and investment capital gaps——the Small Business Pdms

tration, the Economic Development Administration, and the Navajo
Revolving Credit Fund, for example—have only a fraction of the
capital needed and.in same instances are not structured to render
required services. SBA regulations and poliSies are not adapted to
serving Indian applicants, and the mirfority enterprise program
apparently was not planned to include Indians. SBA's commmity
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unable to give. SBchainsitdideverythingitmuldtot:y

" the BIA. 4BIA counters that it lacks autlnritybogua{anteeény

c’t

T  The Navajo Tribe has made a major effort in the last 3 years

development program has also failed to relate to Navajo needs; ‘
_ the am caters only to profit-criented business, while tribal
culture’ encourages nonprofit ocooperatives. Only one group of

- Navajos has met*d11 of the program's requ:.ranents. Their o

) appllcatlm was for-a $350,000 loan to st~t a catmerc:.al laundry

facility'in Tuba City, in the western part of the reservation. K Y
SBA, however; wanted a guarantee from the BIA that this laundry
would.getaBI}\contractfor3years,smethingBIAéaiditwas .

tS get the business started, but received little cooperation fram

contract for 3 years, adding, without any appaz:ent* evidence, that

to have done so anyway would have put dnother Indian laundry, scme

200 miles away, out of business. The Camissjon found no logical

reason why these two agencies could net have worked out same common
grmndofagreenentonwm&thlspropctm@thavebeenfmﬂed

. Amﬁmobstacletoﬁewh:smessstartsxsmemvolvedpu:o-

cedure for cbtaining a lease on the reservation. The process includes

same 20 sPepe that may take from 1 to 5 years to complete. - -

.

to reduce its unemployment rate fram the 65 percent fiyure of 1971.
(In 1974, reservétion unemployment was 40 pexcent.) . That effort,
for the most part, hasbeaxmthoutBIAasmstancearﬂsmetmes , ,
against its opposition. ' BIA contracts may ‘not even contain the y .
words "Indian preference"” but may speak instead of "local preference,"

a term under which employérs have enjoyed broad leeway, despite . s
BIA assurances that the | mtaut of the clause is for Indian
prefmweardwacplamedasmchtocontracbors mﬂ.eother . .
aspectsofﬂwseg&ntractsaremtoredaxﬂmforced,theBIA | .
mkeamvalidgffortbonmitororaﬁorcethaarploymtgro- '

visions. BIA officials testified that a shortage of staff forced

*

¥
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them to rely on the tribe to discover and report contgact violations.
Yet, the Bureau delayed more than a year in approving 3 Office

" of Navajo Labor Relations that, among other things, monitor
employment complaints. ;

The chief BIA contracting officer for the Navajo area was
not sure how Indian employment data reached his office,.or whether
the office even had such a reporting system. Despite the standard
equal employment opportunity clause in BIA contracts for services
and supphes. the contractmg office has never required hreak- ]
downs on Indian employment fram suppliers, has never made a formal
check on their aaplqm\ent prractlces, ard has never cancelled or
threatened to cancel a contract for nopcompliance with the EEO
clause. The BIA has never issued any ‘specific quidelines for
conducting onsite cbservations, nor has it ever held a conference
of EEO officers to share experiences or formmlate guidelines.

Tribal efforts to get stronger Navajo preference provisions
inserted in approximately 100 contracts and leases with large employers
on and near the reservation have ranged frcm persuasive bargaining
to at least one major EEOC complaint. The tribe finds the ai-

- ternative of going to court with contractors who v:.olate the preference
clause impractical for finarxiial reasons. The corporr/ tions doing
business on the reservation include some of the richest in the

ocountry, with resources adequate for the lonqest lifigation. Since
the BIA must approve ‘all of the tribe's contracts and leases, it

wwld seem to bear same responsibility for securing enforcement.

But no contractor has been sued by the Goverrment for v:.olatlon of ~

a oontract's employment provisions. )
Overall, the Oamu.ss:.on found the BIA's response to the Navajo
unemployment problem has ranged fram wbstructlomst to, at best,.
msufﬁmmttod!angethesta&squo Where the BIA should be
‘exerc:Lsmg a leadership role, as in the word.mg of ifis éwn contra%
with private employers, the Camission found it mstead in last
place, with the weakest enployment pronsmns of all. Where the

- 8 n
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BIAshm.ld bedamnstratmg that the full authority of the
Federal Government stands behind enforcement of the Navajo
/ preference clause in tribal contracts, instead it closes its

eyes to even the possibiiity of violations. The BIA, in short,
has created and maintains an elaborate machinery that intrudes
on almost every aspect of Navajo life but is incompetent—or
mmll:mg--to enforce Navajo rightsv. -

Most Navajo children attend schools on or near the Navajo
‘Reservation. In the past few years more students have been
staying in school longer, but the ptrcpartim graduating from

high scbool remains well below that for other groups.

E&ucat:.m on the Navajo Reservation is provided t:l'n:ough
multiple -deliva:y systems: the three separate public school systems

4 Of Arizona, New Mexico, and Utah; BIA-operabed schools; ard same
private ‘gchools. The Cammission found no evidence that these systems
have made’any attempt to coordinate their educational efforts. Such
lack of coordination negatively affects Navajo education fram
begimming to end: There are no uniform standards for teacher cer-
tificatdon; salaries are disparate; no unifor:'mggmriculun has been
detveloped; and no single authority is responsible for monitoring
the millions of dollars in Federal aid spent for the education of
Ixﬂ:.an students on the Navajo Reservation.

Regardless of the school system they are in, Navajosttximts
£ind themeelves in an enviromment controlled and daminated by non-
Indians. Most Of the teachers and administrators in reservation
schools are Anglo. Public school boards of education are daminated
by non-Indians and those few Indians who do serve wield little
guthority. Parent advisory boards are the BIA school equivalent of
a board of education; while these are all Indian, their function is
only advisory and they are essentially powerless. '

NMavajos, in fact, have been excluded fram the decisiormaking
process in these achool systems. The result has been a variety of

w

"y
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educational‘.policies unrelated to the Navajo cammnity. The

Navajo language end culture have been largely ignored in the
curricultnl offered to révajo students. Although an occasional
course in the Navajo language is offered, there is little push

to develop bilingual education and same schools still re- ’
primand students and teachers for speaking Navajo. Nor has biL
cultural education had much support fram non-Indian educational
planners on the reservation. Insensitivity to Navajo culture is re-
vealed dramatically in the preservation by many schools iof a dress
code requiring male students to keep their hair short, effectively

.preventing them from wearing the traditional "Navajo knot."

Navajos have little opportunity to receive teacher training
on the reservation. The lack of Navajo teachers in reservation
schools was cited frequently as a primary reason for the Navajo
student's passive interest in school. Wwhile it is clear that more
Navajo and Indian teachers need to be recruited, clearer still is
the need for revised certification requirements for teachers in
such subjects as Navajo history and culture, traditional crafts,
and the Navajo language, areas of learning that bear little relation
to academic degrees. )

Transportation on the reservation is bad; the population is
widely scattered and the roads are both few and poor. Students
travel many miles by bus or are boarded at BIA schools. A few
communi ty-controlled schools have been started and may provide an
answer to both distance and boarding schools. Television as a .
vehicle for more localized education is in the developmental stages.
Adult education programs have so far been limited in size and in
scope. Imagination and innovative technology are needed to solve
sane of the unique educational problems presented by the Navajo
Reservation.

Two basic findings relate to all of the Cammission's
specific recamendations for improvement in Navajo education:.

1. The language, history, ard culture of Navajos are not

¢
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\i;mrporated as integral parts of the educational
2.- Navajos are not fully represented “in decisionmaking
positions that determine and’ influence educational
poiicieé and practices.: '

‘ Health care on the reservation is not only inadequate, it is
unsafe. Patients are left unattended; doctors are limited in the
kinds and mumbers of diagnostic tests they can request; laboratories
are cramped, unequipped, understaffed, and cvermrked;—a:ﬂ
mistaked; serious mistakes, are common. All six IHS hospitals in
the Navajo area are critically understaffed. While the average
national ratio of hospital staff to patients is 2.8 to 1, the
IHS hoepitals is 1.6 staff members to each patient. Thése staff
shortages have been the documented cause of needless loss of life
in several instances. For high risk or premature babies, the
recomended hurse to patient ratio is 1 to 1, but in a typical IHS

’Navajo hospital that ratio has been as lopsided as one nurse to

18 babies, 8 of them premature. At Shiprock IHS Hospital, where
newborns are frequently left unattended, three infants are known
to have died as a result of inadecuate monitoring. Because of budget
limitations, the hospitals have had no choice but to close down beds
to avoid more such incidents. But, even before the beds were closed,
the hospitals were already too small to meet the needs of the re-
servation population, badly undercounted in the census on which the
THS relies for its need estimates.’ ) ‘
The Area Medical Director is not free to make necessary
adjustments in a too tight budget. The Director can only suggest
(andinthgpasthasdonesoaSoftmassixtimesayear) that
sane of the money used to train people for nonexistent staff positions
might more practically be u§ed to provide positions for people

»
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already trained, and that same of the money for expensive, outside
contract medical care might be better used providing nurses and
aides to attend available beds, so they will not have to be closed
down in order to avo:‘%d "accidents" such as a healthy baby
choking to death while unattended.

The injustice camitted on the Navajo people by the Depart-
ment of Healtjl, Educqi‘tion, ard Welfare,.the IHS parent agency,
is one of both mnfeésance and misfeasance--of not doing what is
necessary and of doing inadequately what it does at all. As a
result, the IHS has failed to measure up°to its own professed goal:
"to provide. . .the highest quality health services possible within
available resources" because substantial portions’ of those
resources have been wasted through inefficiency and misadministration
at the highest level. The Office of Management and Budget, by
impounding congressionally-appropriated funds for reservation
health care, has shown a callous dlsregard for the dlre needs of the
pocorest of America's poor. Fmally, it must be reoogn:.zed that

7 health problets of the Navajo Reservation cannot be solved on a

solely medical plane. Health care, nutrition, and sanitation are °
an integral part of econamic develogment and must be improved
simultaneously and in comjunction with improvement of the

‘education and livelihood of the Navajo people.

P
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7. RECOMENDATIONS

. ACTION NEEDED TO IMPROVE THE LEGAL STATUS OF THE NAVAJO TRIBE:

1. Corngress should enact legislation recognizing the Navajo

Tribalqdmilasagcvezp.ingbodyforttepnposeofFederaltax “ . e
classification under the intexrxal Revenue Code, as well as to qualify -
the tribe for grants and loans a\@llable directly from Federal agencies T,

that are currently:restricted by the wording of thexr enabling statutes
fram dealing with tribal governments on Indian rese.tvatlons. :

" Although the Navajo tribal govermment maintains an elected council .
and pa:ovid& necessary services for the resenrafion population, signifi-
cant Federal laws, including the ‘Internal Revenue Code, F\il to give it
the same rights and privileges as State and county goverrf&\ents. The
tribe's purchase of police cars, for example, is not ace\lpt from the
Federal excise tax. The Federal Highway Administration is not exrpowered
under its enabling legislation to‘transact business with the tribal
council. FHWA can only do business with State and county goverrments.
Instead of, the’ lengthy and duplicative process of amending each relevant
statute, one piecebf appropriate legislation could remedy this prablem.

2. The ptr:ocess by which virtually every significant proposal

" approved by the Navajo Tribal Council must be further approved by the
BIA should be amended and streamlined into a system similar to the
presidential veto, with fewer categories of resolutions Yequiring BIA
approval, andiwith a ptronsmq_for automatic approval when the Bureau
fails to actém a proposal within a specified period of time.

II. ACTION NEEDED TO HASTEN BECONCMIC DEVELOPMENT CN THE NAVAJO RESERVATION: -

+ Congress should enact legislation creat:.ng a program of develop-
ment aid sufficient to sup@rt essential services to the reservation
~ population until such time as tribal revenues are adequate to maintain
k both an infrastruct%e and reasonable develogment investment.
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Reventes currently received by the tribe fram oil leases and

royalties are largely absorbed by adninjstrative costs—-the day to . *«

day expenses of running a goverrment and meeting basic welfare needs
on Eb\‘reservatlon. less than 4 percent of the tribe's budget revenue
of $16.9 million is investment capital. Ebcpert testimony pointed out
the need for Federal subsidization of administrative costs to allow‘\
the tribe to use its own revenue for investment development.

2. AFederal program should be established under which the tribe
would have access to the best technical expertise available within any
branch or agency of the Federal Govennnent for assistance in planning
and decisiommaking aspects of developnent. This program mgl’éjake
the form of paid leavw of absence .or special projects of up to 1 year,
during which experts in fields designated by the tribal comd¢il would
conduct studies and make reports for the council on matters Pelated to .
econamic development. . TN

Testinony at the Window Rock hearing Tevealed f;l;lat the tnbe has
not had adequate, impartial technical advice in negotlatmg contracts .
with outside carporations. The burden of ascertaining what berefits e
local residents would receive fram projects such as gasification plants
proposed for their areas has fallen on individual menbers of those
camunities who might have the.time and resources for. investighting
the proposals. Neither has the trJ.bal council had access m
of development expertlse that could contribute to long range i
toward the time when mineral ‘resourges on the feservation are likely to
be depleted The Camission cons:.ders it mperat:.ve that long range
pl:anm.ng assistance be prov:.ded ard that the tribe have unbiased answers
to such questions as the adequacy of royalties, the extent and methods
of mineral extraction, and the extent of envirormental alteration
involved in a proposed project befare being called upon to give its
approval.

3. Congress, in view of its 1962 camnitment to fund the Navajo
Irrigation Project, shotild with the assistance of the tribe establish ‘
a reasonable timetable for fulfillment of that cammitment.

TH142 e N
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‘ 7
. Nearly one-thl.rd of all Navajo families spend same time :Ln stock -
raising and working small farms, but, with only a few exceptums, these
agricultural incames prmde only bare subsistence. More than half
(55 percent) of the 25,000 square miles of Navajo land area is classified
as desert that supports-scattered herds of livestock. Nearly two-fifths
(37 'perceht) is steppe, a semi-arid land also used for grazing, and about
8 percent is forest and mountain country used for lumber production and .
attractive potential for recreational use. Because of the lack of

dams, canals, and irrigation systems, the tribe has never been able to
make fyll usé of its rights to water on and bardering on the reservation.
Congress authariged the Navajo I}rrigal:fion Project in 1962, but fﬁ?dmg
has Been grossly inadequate. The tribe has estimated that, to camplete

“the project by 1986, $150 million in funding is needed through 1982,

Its completion whuld bring 110,000 acres into irrigated agricultural
production. ; | '

_ 4, The Federal Government, through the Federal Highway Administration,
shhuld cooperate with the tribal council in formilating timetables for ’
préhdmgpavedroadscam\ensuratemthther&eervatlms ecohomic
social needs. - . -

Alﬂ’uxgh the reservation has both natural and human resources,
many other elements are lacking that affect its attractiveness to
investment capital."" A manuf?lct:.rer's accessto markets, for example,
is an important consideration in plant location. Transportation =
facilities on the reservation are severely limited. Roads generally/
have been built only to link the various govermment facilities—-schools
hospitals, and offices. Only 1,370 mileg of roads are paved. This is
little more than one-third of the ratio of paved roads to square miles
in the rural areas of the States swrounding the Navajo Reservation.
Other modes of transportation are even more limited. '

5. The Department of the Interiar should adopt a policy in favar .
of joint enterprises——on a 50-50 basis--between the tribe and corporations
wishing to conduct business on the reservation. ‘ '
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The tribe attempted in the 1950's to develop its uranium resources
along partnership lines with a.major corporation, but the project was
never approved by the Department of the Interior. 'There is. concern
among the tribe that in competitive fiélds, such as the oil and gas
1rdustnes, cons:Lderable lt.ﬁayi; goes on in the Department to dis- A
courage joint ventur&s with the tribe. Neverthel&ss, the tnbal . ‘
council is still pursumg this course m hopes of securmg a more . '

. . equitable share of pzroflts, a larger percentage of the labor fonce, " ‘
more job training, and more desirable utilization of resources. \
6. (@) The Snal{ Busms Administration W establ:Lsh an
Indmnd&skand;ﬁefgualm)ortmutylmnprogramshouldberecorr—
structed to deal with credit ;’rdalens ‘peculiar to reservation Indians,
The Small Business Dd:m.mstratlon s loan programs are ill-suited
to serve the Navajo Nation. One SBA program that has completely failed
the tribe is the camm;uti development program, which is limited to
. pmflt-onented busmesses, while the culture of the Navajo is more .
supportlve of nonprofit, cooperative ventures. That program should ‘
be amerded f(:o allow participation by self-sustalm.ng, ronprofit Navajo
businessés. - - g ‘,
{b) The Bureau of Indian Affairs should establish a coocrd:mtug_
comittee to formlate and cocrdinate programs and policies among agencies

doing business with the Navajo Tribe, including the SBA and any other 3

Federalagercythatlsrmcrnaymthefuume,beerpmeredtodeal :

directly with the tribe.

‘ The need for such a coordi i bodyisde!mnstratedbythe
~ - - situation that devewpedwhen' grouwp of Navajos succeeded in meeting
all the requirements focr:alocaldevelopmtcatpany loan under the
. ca}lmml’;ydgveloprmtprogramofSBA SBA conditioned thie loan on the
) BIA's agreement to enter a/ 3-year contract w:tth the proposed Navajo
A 3 business. The BIA refused and the Yoah was‘ rejected The Camnission
‘ found both agencies at fault and recamends that+such prablems he dealt .
~ with in the future by a body set up to find ways of overcaming interagency
barriers and of fully utilizing all Govemrmt programs that might con—
tribute to ecohamic development. ,,, :

*
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: . 7. 'The Navajo Revolving Credit Fund should be augnented by an | ”

adequate Federal subsidy and itd prog;&ns routinely advertised across o
- . the rwervatmn. : v

T The Navajo Revolving Credit Fund was established.in the late 1940's

with trnbal funds and an initial loan of $700,000 fram the BIA's Revolv-

ing Credlt Fynd. As of June 30, 1973, BIA partlc:l.patlon had been ot

reduced to $250,008 and the tribe's investment had grown to nearly

o
\
|
B
i
|

mak.mg a total, mtment of $2 ,668,257, . The major prcblem with the
t.r1ba1 credlt program is smply that i lacks sufficient funds to support
_significant small busifides development.

S \
- III. ACI'IONNEEDEDiODJCRE?\SEEMPLCYMENTAbDMMNAVAJ% . ‘ .

1.‘;‘ The Bureau of Irthx Affairs should issue an unequivocal state-
ment of its intent to enforce__uato 100. percent Navajo preference in |
employment by Federal contractors on and near the reservation, 1n
accordance with the opinion issued by the Wt of Labor Solicitor's
Office. ) .

ot (a) Guidelines should be developed and published for the
.. _.attainment bf Navajo preference and for the training ard upgrading of
Navajd employees under Federal contracts.

(b) A revised and mare precisely. worded clause delineating

‘these Navajo Ee.ference requlrements should be mcluded in all future
Goven'ment contracts. b ~ .
) (c) The BIA should also establlsh a reliable monitoring system
and hire an adequate Navajo enforcement staff to ensyre campliance with
the Navajo preference clause and the guidelipes for training and upgrading.
The Department of Labor Solicitoy's Office in August 1973 issued
its opinion that, under Title VII of the Civil Rights Act of 1964, the
preference for ian employment is an absolute one that may work to
e total exclusion of all ron-Ihdian employees, trainees, etc. The
BIA has never concurred .with this interpretation. BIA contracts coverirg

<0145 I

$2 million. "Retained earnlngs 1n the program ampunted . to $429,906, . “Fe,
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construction and procurement include a _,clausq calling for preference
for "local residents." »According to Navajo Area BIA officials, BIA.
contracting/ officers have no authority to require that, whenever possible,
local employeds hired under the clausemust be Indian. The Navajo Area
BIA office réSponsible for $60 million in Federal contracts in the year
precedlng the Window -Rock heafing had never required breakdowns on ° ’
Indian employment from contractors, had never made a formal check on
¢ employment practices, and had never cancelled or even threatened to
cancel a contract for noncamwpliance with its employment provisions.
The excuse offered far thlS neglect was
Where it was claimed that onsite cbserydtion was done by BIA officials,
it was also admitted that the method used was simply "persanal observatlon"
without any guidelines or systan focf: report.mg findings.

2. The Secretary of thé Interlor should put the full strength of *
that office behind tribal effarts to renegotiate made@ate preferential

amployment provisions of existing leases and contracts between the tribe
é\;d’ outside enterprises to reflect the Depart:ment‘rcf Labor oplm.on as to
full campliance under Title VII of the Civil- Rights Act of 1964.
The Office of Navajo Labor Relatlons has drawn. up a new and more
pre015ely worded preference ‘clause, as well as ‘quidelines for “training |
and upgradlng of Navajo employees. These- gu:.dellng have been approved |
by the Solicitor's Office of the Department of Labar as being in accord .
with Title VII and are now included along wa.ih the preference prcv151ons
in new conéract-s and leases of the tribe. i
About 100 leases are,already outstanding, however, that contain the
ariginal Navajo preference clause, to which many enployers have given no
more than a literal interpretation. Same of these leases are for 50 to-
90 years. Sfhce the tribe lacks the resources for forcing campliance
with the intent of the orlgmal clause through litigation, the Offlce
of Navajo Labor Relations has/been seeking {o renegotiate these contract
provisions with willing employers. In cne 51tuatlon, in which an
1nvestlgatlon was conducted by t_he BEqual Empioyment Opportunity . o \
Camission, an employer agreed to renegotiation after being requested
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. One way such problems have traditionally been handled elsewhere is by °

.muileanagreetenthaslieen'workedartvdmbyNavajos can keep in
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to do so "in a very fomeful manner" by the Secwetary of the Interior.
The Commission behevves the Swretary should take the initiative in
this matter and urge renegotiation of the preference clause in all
existing contracts and leases.on the reservation.
-3. National unions involved in hiring on projects located on or
near the reservation should be affimmatively encoiraged by the Department T
of the Interior to make every effort to facilitate implementation of the
Navajo preference requirement. - . " T,
" Hiring for several major construction projects on the reservation
has been done, in accordance with union contracts, at hiring halls off
the reservation, and sometimes at great distances from the project sites.

contact with hiring halls in Phoenix and Flagstaff, Arizona, by mail,
there are still problans“ caused by distance and the lack of transportation.
The Departmerit of the Interior should fully support the efforts of the
Office of Navajo Labor Relations to alleviate these problems. Unless

the unions make their hiring hall procedures more convenient for the
reservation Indians, Navajos will contimue to be hampered in realizing
their full rights under the Navajo preference requirement.

4. The Ravajo Tribe should: create and the EBOC should fund a tribal
agency that would have jurisdiction over caglamtsof employment discrimi-
nation on the reservation. This agency should be granted authority
substantially equivalent to that which EBOC denerally requires of a
municipal agency in order for EBOC to defer camplaints to the agency.

Bployment discrimination is clearly a prroblefn on the reservation.

local human relations camissions or other agencies of that nature with
power to investigate, conciliate, and provide sanctions. EFOC has the .
authority to pramote and fund such agencies. The tr:be itself does not
have sufficient furds to %tabhsh and staff such. an agercy.

!
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IV. - ACTION NEEDED TO IMPROVE I‘BWA'J\O\DICATICN:

Administration
‘. 1. Congress should designate the Navajo Tribe as a Tribal
Fifty-two thousand students, 'almost all of them Navajo,-attend .
school on the r@er?atim; Yet é‘xe Commission found a consistent lack
of Navajo participation in the educational process—-few Navajo teachers,
fewer Navajo administrators, and no tribal role in coordination of the
various systems that deliver education to the Navajo Reservatiom:
Designation as a Tribal Bducation Agency (TEA) will allow the
tribe to represent its constituency fm;n a position of authority
commensurate with that of State education agencies. Such designation
is particularly important to the tribe in its dealings with State
education agencies, and in its relationship to the Federal Government.

As a TEA, |th tribewillbeableto‘cooxdinateexperﬁiturearﬁmonitoring o

of Federal monies such as Johnson-O'Malley and Title I funds for the
reservation as a whole, thus avoiding the present separatist process of
treating those parts of. the States falling within the reservation's
ies as three unrelated units-——and ‘the BIA system as a fourth unit.

* The TEA could be instrumental in establishing uniform standards for
teacher certification and curricilum content for all schools on the
resérvation. A more long range gpal, already baing studied by the
Navajo Tribal Divisid of Bducatitn, is the wnification of the BIA
school network-with the three State public school systems. The TEA
would be responsible for carrying forward this unification effort.

Most important, the TEA would, for the first time, provide the
Navajo people with a specific structure? for affecting the educational
programs of all -schools on the reservation. The grOposed agency would
be able to work with its counterparts in surrounding States éo consider
more carefully the concerns of Navajo children policies are

established for the ’écnmon good of all students i those States.”

&
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2. HEW and the BIA must coordinate the expenditure and monitoring
of those funds under their supervision that are used to aid Indian

-
hal
3y

education.

Four Federal funding sources currently provide aid for the education |
of Irﬂia‘ﬁ:children: P.L. 874 funds, ellocated'on a per student basis ,'
in lieu of taxes; Johnson-0'Malley funds allocated per Indian student,‘
naminally to meet spec:.al Indian education needs Title I monies,.
granted per student on the basis of econamic and educational depr:.vatlon,
and Title IV funds, granted per Indian child to meet the special educational -
needs of Indiam children.

The funding process for each of these allocatlons is independent of
all the others; there is no cross-referencing of amount, purpose, or
acccmphshment for these expenditures. The responsibility for coordinating
these aid pu:ograms lies with the supervising agency. Guidelines pramal-
gated\by these agencies should detail a procedure that will guarantee that’
these £ not be duplicative and that they be spent for their mtended
purposes. |

The Yecently passed Indian Bducation Assistance Act directs the

Secretary of the Interior to prepare for Congress, in consultation with
the Secretaxy of the Department of Health, Education, and Welfare,  an
analysis of JCM programnlng as it dovetails with other Indian educatlon
funding. Title I and Title IV are ;chltxied in the list set out in the
act for analysis; 874 funds are not mentioned. Such an analysis is a
first step in the coordination process, but it should be comprehensive,
taking into account all of ‘the programs that provide assistance to ’
Indian education, and should lead to a continwing program of inter-
agency cooperation in this area. This will require both preplanning
and much more nmitering than has so far been evident in connection
with these programs.

Designation of the tribe as a Tribal Education 2Agency, a%- described
above, would help to coordinate funding goals, but the process of .
coordinating all phases of the funding’and program process must start at

(149
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the Federal agency level gnd must include Navajos as planners, adminis-
trators, and monitors of all programs énvolving aid to Indian education.
3. Navajos must be fully represented in the decisiommaking positions

that determine and 1nfluence educational policies and pract.lces affecting
Navajo children. —

This rwarmendgt.lon is addr&;sed to the Bureau of Indian Affalrs,
State boards of education, local boards of education, and those Federal
agencies responsible for funding programs that require locally selected
advisory boards.

In this Commission's Southwest Indian Report, released in May 1973,
it was recamended that the BIA amend its Johnson-0'Malley regulations
_to provide that representatives of the Indian comunity control the use
r})f JM funds. Since that time, amended regulations have been issued by
the BIA (39 Fed. Reg. 1776, January 14, 1974) and thereafter revised
(39 Fed. Reg. 30114, August 21, 1974). The revised regulations reflect
A camitment to increased parental participation and control in the
development of supplemental education programs for Indian children. It
will now be the responsibility of the BIA to ensure that such increased -
parental participation-occurs in a meaningful way.

For the most part, however, Navajos continue to be underrepresented
at all levels of decisiormaking that directly affect the education which
Navajo children do and will receive. While same Navajos may be elected
or appomted to local boards of education, they continue to be ocut-
numbered and outvoted by their non-Indian counterparts. There is also
a logistical preblen of cost and availability of travel to and fram
school and advisory board meetings; Indian parents and camunity merbers
are not always aware that transportation money is available under same-

of ‘the Federal aid to education programs.

It was amply documented at the Window Rock hearing that few Navajos
have the incentive to participate as &chool board or advisory cammittee
members when their opinions and suggestions are so often discounted.
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This situation has led to an absence of Navajos among the ranks of those
elected to State and local boards of educatian.

‘Although the tribal council has recently voted to give the BIA -
advisary school boards same authority over BIA school personnel, the
PIA, itself, has been slow in initiating increased Navajo involvétmt
in BIA education decisions. There are few Navajos in administrative-
positions in BIA schools; nor are there many Navajos in the professional
ranks of the BIA Navajo Area Division of Education.

Curriculum .

1. State departments of education in Arizona, New Mexico, and
Utah should establish requirements aimed at assuring that the individual
interests, language, and skills of Navajo children are given adequate
consideration in the curriculum and instructional materials used by
local school districts. These requirements should include the following

poits.

(a) Curriculum and instructional materials must incorporate
the history, language, and culture of Navajos.

(b) Restrictions on the use or speaking of the Navajo language
in the classroam ar on school grounds must be eliminated.

(c) Mechanisms must be established to facilitate participation
of Navajo pupils, parents, and camwnity mambers in development of
cwrriculum and instructional materials.

(d) School districts with substantial numbers of Navajo-speaking
parents must provide for translation of school board and advisory
camittee meetings so as to facilitate full participation of all
parents in discussions and decisions.

() Schools and school districts with substantial numbers of
children of Navajo-speaking parents must devise same workable method of,
or substitute for, sending written notices hame to those parents.

(f) School districts must establish mumerical goals and time-
tables for securing equitable Navajo representation in staff positions

imvolving the selection and implementation of curriculum.

1151
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(g) Textbooks must present accurate and unbiased portrayals
of American Indians. .

2. State departments of education should establish numerical
goals and timetables for securing equitable representation of Navajos
(@) in staff positions involving the selection and development of
curriculum and, (b) on State textbook cammittees.

3. State legislatures should enact legislation requiring districts
to establish bilingual education or other curricular approaches designed
to teach English language skills to non-Ehgllsh-speakmg stuslents while
incorparating into the curriculum the student' s native language, cultu.re,
and history. Federal agencies should conditicn Indian education grants
on the provision of such programs.

Teachers
1. Steps must be taken by the Federal ard State govermments and by
eacher education institutions working with the Navajo Tribe to el:lmmate

the shortage of Indian teachers in reservation schools. ‘

(a) Teacher education institutions in the Southwest must
actlvely recruit Indian trainees.
‘ (b) Teacher training must be made avallable on the reservatlon

and must have the flexibility to mcorporate and build fram the trainee's

already aoq\nred academic and life skills.

(¢) Teacher certificatian requ.u:enmts should be made uniform
ard should be expanded to cover those tradlt.mnal areas of expertise
not related to academic degree requirements.

2. Teacher education institutions in the Southwest should provide
special training for those students who intend to teach in a Navajo
cammunity. This training should be oriented toward pramoting:

(a) An understanding and appreciation of the hlstory, language,
and culture of Navajos.,

(b) The ability to facilitate the fullest possible development
of Navajo students' potentlal y

{c) Skills in interacting positively with Navajo students and

adults,

(1192
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3. School districts on or adjacent to the Navajo Reservation should
update teaching skills of their current instructional staff by providing
in-service training that incorporates the factors specified in

recamerdation 2. . -

4. State departments of education should require those districts
where the primary language of the students is not English to provide Ve
teachers who speak the students' language and understand *their cultural ’
backdround. . »

Alternative Delivery Systems

1. The Bureau of Indian Affairs should continue to support the
camunity-controlled schools presently in operation and should, with
full priar qonsulf:at":ion and agreement with Indian tribal govermment,

assist other cammnities in designing their own locally~-controlled -
school operations. In all cases the design and contracting of additional
locally-controlled schools should be consistent with the overall
educatia;al plan(s) approved by tribal goverrment. ‘

-

As pointed out earlier in this report, communi ty-controlled schools
are-a recent develomment on the reservation and have not been in existence
long enough faor an assessment to be made of the academic achievement of
their students. The response from Navajo parents and students, and fram .
the staff in these schools, has been altogether positive. It is because
of this response that the Commission feels that the concept should be
encouraged. While camnmity—contﬂ.’dl‘fed schools in their present formative
stages may not bé the absolute answer to Navajo educational needs, they
are cleariy ane positive alternative to a variety of systems which have
been demonstrably unsuccessful. However, plans for additional contract-
1ng of schools should be developed with the full participation of the »
Nava;o Division of Education and should be consistent with the tribe's -
approved carprehensive education program. A
2. Federal funding should be provided for experimentation with the

use of educational television on the reservation.

TREAR
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Great distances and bad rmdg“;ake the delivery of any kind of
education a prablem on the Navajo Reservation. The possibilities for
using televisiua as a teaching device in this context are limited only
by funding and imagination.

3. Federal and étate education agencies, working with the Navajo
. . Tribe, should expand adult education opbort:mities on the reservation
- ) “and ensure that provision of educational services for the adult population
- is made an integrél part of reservatiorwide educational programming. .

' The Camission found that very little adult education is offered
through the traditional educational channels on the reservation. Many
Mavajos would welcame the opportunity to continue their education and
special consideration must be given to their needs.

,—-——'n‘/

: #
V. ACTION NEEDED TO IMPROVE NAVAJO HEALTH CARE: 5

1. Congress should appropriate sufficient funds far the Indian
Health Servige to bring the standard for Navajo health care up to par s
with thdt of the general U.S. population. °
The figures on the poar status of Navajo health on the reservation
demand the conclusion that the meager furds allotted the Navajo Area
IHS are inadequate to meet the need or to satisfy the Federal commitment
. under statute and treaty to érovide’ camprehensive medical care to
’ reservation Indians. Wwhen Congress in fiscal year i973 added $2.208
‘million -to the IHS budget, an econauy—mmded administration impounded
the funds.
2. (a) The Indian Health Service should increase allowable flexi-
bility within its area budgets from 5 percent to 20 percent to allow for °
discrepancies between predicted and actual needs.

¢ (b) IHS area directors should be penm.tted to use up to 20
X v percent of contract medical care funds for other budget items, such
K as staff positions in IHS facilities.

Epidemics and other unforeseen problems often cause great &is-
crepancies between needs projected in the Navajo Area IHS budget requests
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and the needs that actually materialize. The Commission found that the
current S percent allowable flexibility between same budget itans is
unrealistic. .By the same token, it is inefficient to close down

" hoepital beds for lack of furds to staff nursing positions, with the

result that patients are channeled to more expénsive, non-IHS facilities
for treatment paid for out of contract medlcal care furds, a budget

~ item currently lacking any flexibility at all. Laboratory tests and

other services now contracted out because of insufficient staff and
eé;uipnent similarly increase waste and inefficiency in the area budget.
And that waste takes its toll in ljves and general health among the
Navajo people.

3. Far the use of Federa) agencies which rely on Bureau of the

" Census figures to determine population needs in a particular area of

the reservation:
(a) Cengus data shouldberunfranCensus,tapes for each

enmeration dlstn.ct of the reservation.

"~ (b) T BIA head comnt of school children should be broken
out by school district. .
(c) Based on the data fram these two pieces of infarmation,

V an extrapolated count for each area of the reservation should be

__ Census undercounts on the feservation were well-dosurented in the
Wwindow Rock hearing. 'The tribe does not have sufficient funds to finance
an independent census far each area of the reservation where a suspected
discrepancy might result in a deficient Federal program or a hospital

- too small for local needs.
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