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“ I want to thank you for the opportunlty to talk here. I
'really do view it very much .ds @an opportunlty, 51nce my talk

convince’ you that there are major policy issues connected with "
themway the legal system handles children whlch warrant youy 7}
1n¥olvement and your guidance. I hope to 1dent1fy areas of law 7
with which you will want to be@hme 1nvolved and to indicate &
research that 1s essentlal if the legal system is .to make sound ° ;

o

pollcy for the many children that come in contact with it. -«

My motlvatlon is a-personal.Qne as'well as.a gene?al ope.

I am currently worﬁ&ng on a‘project for the Ametican Bar Asgo- ,
ciatfon whlch is de51gned to draft model standards for the entlre
Juvenlle justlce system, standards that will serfve as guldellnes .
_er all state I/am drafting a wolume deallng w1th the legal ° ’ .

system's response ‘to children who are "neglected"'or’“dependent. T
I have been a+‘§hgs task for nearly four years, and I have found i
*it 4in many rEspects virtually 1mp0551b1e to complete due to the
widespread divergence of views about how chlldren w1ll be
affected by various legal policies, by the absence of data ,on
crltlcal 1ssues about child development, and by the substa tlal
dlsagreement, as I read it, among deveEopment theorists on many
of the isgues I musb confront. I ‘'will talk about ‘some of-these : ' .

N M B 3 o
issues today. - - . v
¢ . ..

-~

The previous speaker has mentiored the need for,preventlon.
\
Un rtunately, the legal system comes into play, for the .most , *

'pa t, when prevent\ion has failed and the 51tuatlon is quite bdd.
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The resource; availablebao the legal system ‘arel quite medlocre‘

and meagre, and these pootx resources are made even worse by our
lack of knowledge abQut sound pollcy. We may Feach a time when o
‘'we have better knowledge and when our society is w1illqg to -
invest in preventive measures to better care for ouruchlldren. '
However, I am somewhat less Optlmlstlc than others,*and 1 see

¢ the legal system still hav1ng to pick up, the pleces'where pre—

vention fails for a f§1rly Xong tlme ahead.. .
’ %

I shall descrlbe later some of’the areas where research is
' needed. Fi rst I would like to give you some 1dea of the reach .
of the leg l system as it affects chlldren and of some of the
qproblems with the wéy the dh;ldren‘are currently dealt w1th ‘in

the legal system. , b
)

To the extent éhat soclal pollc1es ultlmately get embodled.
in laws, v1rtually everythlng can be thought of as part’ of the
legal syotem. For example, the fact that chlldren have to go

' to school as a result of compulsory education laws is part of
the way that the legal system deals . with ghlldren. eSlmilarly,.
.When we set’ up laws that prov1de for Head Start programs, for
health screening, for'welfare systems: all that lS part of the;
legal éystem. But-I am not referrlng to this aspect of the
legal system when I ask for your help. \General laws embodylng
soc1al,pollcy are not my spec1f1c concern. Rather I am going
to\focus on a{eas where the legal systemstreats children ih a

. very speclf;c klnd of way, what I wiil refer to as the "dlsposlng
or "dlstrlbutlng“ of chlldlen through “the, legal system..

¢

Let me give you some 1dea of the areas in which thlS ‘ -
occurs and the magnltude of the current;problem. Every . 31ngle
year the parents of several million. chlldren in th1s country
get dlvorced It is thOugh\WHe-legal system that the rules
for dlvorce are established and‘the Xules for determlnlng thld
custody are established. In as, many as 20 percent of *all cases
there is a contest over how the.chlldren should be dlstrlbuged

at the end of a divorce proceedlng. It is a Judge who is glven
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authority and power to decide§Where we shall place” the child ..
whén the parénts cannot decide this' themselves. ‘ ': . o

Every slngle year a mllllOH and a half chlldren dre - brought

"into the legal system as dellnquentsjﬁar'bommlttlng crlmes, acts
that wouyd result in criminal prosecutlons if they were adults. .
Another million and a_halg\chlldren are brought .into the legal .
system as truants,’ beyondjg%ntrol OL their parents, 1ncorr1g1ble,
runaways, or in danger of leadlng an immoral or d1ssolute way of

llfe.' Obv1ous1y if we enforce*that ‘law fo its extent, all ‘
childrenjm;ght be brought 1nto the 1%gal system’. Fortunately, .. 'M
we show some restralnt, perhaps due to the 11m1ted number of ot

bed spaces we haveﬁfo také ‘the chlldren,that »Wwe bring 1nto the . 5
system. The legal system tries to help these chlldren.' Judges ' '
éty to help these children -~ at] least they'claim to try and help
these chlldren. But as_you. undoubtedly all know, and may have
.experlenced the legal System often doe¢s a very bad JOb in thlS.

.y

, In addltlon, there are 155 000 chlldren who are brought
each year into the' legal system as neglected or dependent. o

-

These are cnlldren who, mt is’ assumed, are in famllkes which - A\
‘fall.so far below the mlnrmum standaras of care thaL the state /
has‘to 1ntervene coercmvely to prov1de protection for them. and

to somehow try td better thelr well belngf) Again, as I sh ll .

" describe shortly, we don't do ‘a very dood joh of" that. *

.

-

In addltlon, somewhere betwéen lOOfQOO and 200 000 children N
are placedpfor adoption each ye t, and the legal systemathrough
adoption lawg Jdecides to'whom these chlldren ghould gp., - .

. Fiftally, .as you are all avyare, }here is a«grow1ng\mdgpment for.
.a children! s bill of rights, to glve mino s rights to request L
. medlcal treatment, to.§stab11sh child adv cacy\centers, all of .
whlch w1ll brlng chlldren into the legal system 1n .a very d1rect

way . th .

‘

. In all of theSe areas sdcial policy toward these children
.has t§ be developed. /o a slgnlflcant AEgree the legal, system
deflnes the\chlld s place in sbc1ety, and thereby refleets a?p
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* ”shap%s soéiety's views towaFé chiiﬁfen.‘ In many aspeets of ‘ Y

hoiww Wwe déal with children the legal system just makes guesses ‘45,
‘ about” what is ‘the best kind of policy to embody in thealaws.
P . It lS extremely troubling to anybody seekJ.ng to draft model

‘ E%ai'. leglslatlon to discover hqw often there are just no data that -

. can gulde us in _making pollcg;dec1slons about How the law - ,

should treat chlldren. Wlthout data the.legal system Just

r
. » ¢ -

acts blindly. - .'h \ T .

; I teach a'class to frrst year, law students. On the first
day of class each year, ‘I tell them that it's probably not ‘very N
=~ important what, they learn 1ﬂ law school the amount of sub* _ P.
., . stantive knowledge that they get. I tell them that the egsen-.
7 tlal skllt%of a lawyer in our sog¢iety 1s\to say authoritatively
thlngs they know nothlng about Lawyers do that extremely well.
Howe%er, this sklll is hot as/’eylous ‘as 1t mlghgaﬁlrst ap’ear.
d It is true t at’ lawye s somét:mes talk without k?owledge because
they are 1gno 1ng existing knowledge %rom other d1sc1pllnes,\ A
- from developmental péyphdlogy, natural sc1ences, soc1ology, éf R ,
otber aréas. -However, all too” frequéntly«lawyers Kave to say
something authorltatlvely w1thout any knowledge because there
! . afe no data or no knowledge that can guide their dec1s1ons. Yet ) :
the jec1slons have to be made. We have to determlne how~chlldren )
v shall be distributed at the end of a dlvorce.q\We have to deter-
mine whether or not we are g01ng td arrest children for com-* »
\S. . . N mlttlng offen es and’ what we're going.,to do with them. We hav
' pﬂ . to determlne ;ho .is 901ng to be able.to adopt children. We ne
v standards £ r these and all the other 1ssues I have mentaoned ,
'*\ If we do noth have the data} the research,’ or the knowledgei we

»

-~

IR
t

must make dec1slons without it. -\

In order to rndlcate what knowledge we need, let me brlefly
descxribe some, of the problems in the current handllng of chil-

s &

dren,. and_then indicate some of thc areas of reséarch I believe &)
. are critical. I will.try to,cover a broad range of issues, -5
. somewhatBuperficially, since I\ﬁope in this talk to be able
) . . . Ny . | N ' e ]
: . . T e, . . t 7 « .
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to 1nterest the greatest number of people possihle in d01ng
hlS klnd of research, and I am told by my colleagues ;n psy-

. chology frqm Stanford qpat there is some dlverslty in research
\3\ r“ . - L)

One @area-«I have mentloned is «©hild custody. How'do/we
3lstr1bute chlldren who are the product of, divorcifgg famllles?
Fof%the most part we let parents declde, andﬁaf‘tHEy can come
to an agreement about ,who should take care of “the Chlldq what
are the v1s;t1ng arrangements, what kind of child support

should be establlshed, whether or not support payments are to
contlnue for a college education, etc., we l@ave that alone.

LY

.interests aﬂbng psychologlsts. . v

f

I

. - That may or may not be goqd for manyféhlldren. But we P
see‘how hard it 1s to domanythlng else when we look at what
happens when there s a contest.’ In contested cases the leéaﬂ )

often o

systenm tells Judges,,and the’ SOClal work staff that

“.supports Judges,

interests of the-.child."

to’ decide c%stody Qu’ the basis of the "best

How does a jndge determlne what’is

L4

thesbest interest of the chlld’

Currently in the legal system.;

'theserdeclsions are 1arge1y made on the basis of the judge's

b1ases, own backgLQund, and folk psychology.

For example, in.

- a récent case in Ipw

that has recelved a great deal of pub-

a
llclty, there was g\custody dispute, not between two parents,

hut between- & father and the child’s grandparents.

The child's‘

natural mother died when the chlla‘was four.

The father was

s unable to care for the child and asked the grandparents to
. chre for the boy temporarily. When the boy was Slx thetfather
Ve asked for'the child's return. The
case went to a rbwq& court in the state of Iowa and then -0 th
Supreme Court had to declde what
was in the best interests of chlldf n. They made the fdllow1n
dec1s;on, and I quote from the decigion: _"The father as an
-artist whd w%s also a member of the [ACLU and had llvedfln a
number of different cities and worked for various newspapersh
The fatheq's home *would be unstable, unconventional, arty,

v L/ SR RN

The gra dparents rEfused.

Iowa Supreme dourt. The Iowa

e
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bohemlan, and‘probably 1ntellgctually stlmulatlng. The grand-

. parehts prov1de% stable ’ﬁependable, conventlonal, mlddle class,

: : midwest background. We'belleve security and stablllty in the
home are more 1mportant than 1ntellectual stlmulatlon in the

. ) prog_;/development of the child. "_ This was their folk psy-,

: ) ' qholbgy. ,° - SRR ‘ x;; "
. . f Yon may agree orfdlsagree with that conclusion of the courb
- ' The critical issuevis whether developmental psychology prov1dés
(. us with data for answering such questaons. What crlterlaadoes it

, 9ffer to determlne the. chll best 1nterest° At least the
Judges.here attemp-ed to use psychology. Dften the standards ‘
. ' . are worse. JFor exéhple, most courts refuse to glve custody‘to
#an adultexous mother, even 1f the moth is the only person “who
has ever cared for a child two or three years old”and the father
' admits that child care will be handled by hobsekeepers if he gets
,*.- custody In fact, the mother may even be denied visitation.
*Morallty, sex llfe, .dirty home conditions are often the things .
Judges look’at 1n}the absence of data glVlng better %ﬁidance.

b

-3
4
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\ - , How can we do better? Three prominent people in the field’
of behav1oral solence and law, Joseph Goldsteln at Yale Law
Schobl ‘Dr. Anna'Freud, and Dr. Albert Solnlt at Yale Medlcal '_ AR
Schogl, recently proposed i a bock that has gotteh a great deal. '
] of publicity that Ehe ch;ld be given to the parent who is the j
! "psychologlcal" parent of the chiid. Regrettably, the book .
) doesn't tell?us how to 1dent1fy the psycho]oglcal parent of
® the child. Do we hawe ways of measur1ng{th1s° Moreover, the
Tt authors argue 'that when there is no psychologrpal parent,’or,
when bdth parents serve as psychologlcal parent, we are to fllp .
. s a c01n to. decide whb gets custody‘ This may be the best, 1f
not" the most aesthetic, policy that the legal system coul&
' $. . ‘develop. But perhaps research could glve us som better
'-gf answefs to some of Lhese.questlons. . e ki \' ‘- .

e .

X oo . o,
¢ There are other important:reseaichrareas regaxding dvorce.
. - . . - e .
¥ "r heardhtoday a speech by Dr: Heatherington, which was a verxy ‘

.
. . ‘
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.unflt, unsuitable; or where the parents are lmmoral depraved,

{ ' N .
. < . . M

inté%esting speech on children and divorce, describrng‘some of
the impacts.of divorce. She described the kind of disruption
that,is involved from a divorce and the negative«consequences . .

for the chlldren. It made me thimk about'states which have ’ ~~

passed,laws requiring counsellng before people obtain a dlvorce.
Such coupseling is provided not necessarlly to keep. the people
’

.togetherA but to prepare them for the problems that lie ahead

£fter a dlvorce. We know very llttle ‘about whether such coun-
seilng serv1ces work, whether they allevf%te the problems faced
by chlldren whd are part1es to & d1vorce, or whether they '
allev1ate the pronlems that adults face. Yet this type of
research is essentlal to develop sound legal pOllcy in this

- . P
are.s . ’ ! . R ~. . ' - . . L)

”

’ ] — e P e e v m——. e e

. A,second area I ‘have: mentloned is that of child neglect. .
It is the»area that I amdm?st deeply 1nvolved\in and most aware ‘
of., Under all state lays coerclve 1ntervent10n is currently
3ust1f1ed to orotect chlldren 1f parents are thought to be
neglectlng or abusing, then. ¢ However, the terms neglect and
abuse are never very specifically deflned. Instead, the -
“statutes allow coerc1ve staée 1nterzentlon where' A hdme 1s

1

or failiig’ to prov1ae adequate superv1slon." As a result,
rmuch state 1ntervent10n occurs “in a manner dlrectly contrary

'to what we‘know about chrlg psychology. Intervention often B
~reflects cultural biases and moral value judgments embodieg in

& -~ ’

‘the. legal system. . L . - ,

-~
.

For example, to blve you another horror story --.the S

. -

horror stories point oudt the worst poants of the legal sgatem, —

hut mach that happens ‘day to day is almost as bad -- recently .
a court in CalLfornla decided to remove two children from theéir
famlly, and place them 1n foster homes. * The chﬂldren vere 9ék\ '
and 7. They lived w1tﬁ their natural mother and a man who had

. Ientered a consensual union with they mother six years earlier.

The union was stable, and the man was v1ewed as. the father by

. 7y ’ B

e u;mms R




._ Therefore, it orderéd tﬂbs the two chlldren be moved into fo¢ter

\1t is bad to develop strong attachments which will later be -

R
13

thé children. Both chlldren were d01ng very well in school and

were well adjusted and happy accordlng to a social work report.
However, the, court decided th?t because the parents were not . .
legally. marrled, growing up,in such an 1mmora1 env1ronment

would undonbtedly lead the, chlldren to immoral adult behavioxr.

homes. Foftunately, the case was later reversed and the~children °*

were returned home. However, tﬁe average appeal in the legal . o
gystem in cases 1nvolv1ng chlldrem takes between 23 months and L
2 years, so that if somethlng is done’ wrong at "the trlal level,’ '
the child will suffer for a long period of time. °

’ ‘Again, this'case isn't typical. However, many children .
are 1abeled neglec d by judges “who reflect the same kind of

" bias and the same l ck of knowledgé e ev1denced 1n this case.

E{en more 1mportaJtly, there are no 'data avallabl to tell the\\\ ’
well meaning judge when a famlly has reached a level of Suffl—

ciently poor €unctioning so Hﬁat we c decide shat th;s family

should not have a child. '<:\ . e o

’ '

L) A '

\
The legal system 1s also failing neglected chlldren after .

they are removed from thelr homes,. Many chlldren who are

,removed have to remgin in lnstltutlons for brief perlods of .

trmeﬁ Gometlmes they remain there for as long.as a,yeari %ﬁ) B,
one O0f the counties near Stanford, a county whith is though
be‘progressive with a good proFation'departﬁent, there is a - N
ghlldren'v ‘shelter for these chlldren. This shelter is phy-

s1cally very, very nice. nybody who went to visit it would

thlnk this is a good place to care for children. However, the /)
person who has run ‘that chlhpren s shelter for years belleves
se all of the children who come into the sheltér w1ll
ally go home to: the1r parents, or will be placed in -/

»

fogter care, that the chlldren should ndt develop any attachmeht

rélatlonshlps because these will be broken later on and that o
)

disturbed. This policy is followed .regardless of the Chlld s
: " SR TN T
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age or, length of stay. Accordlngly, the shelter turned’down

an offer by a group of genior citizens to prOV1de foster grand-
pzrents, who would comg in every day and provide continuous care
d affection to 1nd1v1dual children, because this would estab—

1ish such an attachment relatlonshlp. N .

/’
v ¥ . »

Many other‘welfare or~probation‘departments refuseAto'aIIOWf

parénts to visit children in placement because they say it X'

ma} es the placement more dlfflcult. I think there is good /
re son to suspect from Eheoretlcal work in child psychology
t at these pOSlthnS are faulty. - But without research, w1thout

d ta, we cannot get such lelCleS changed. ) ’ /.‘

I will mentmon one further asnect of the treatment of /
neglected children. \Many chlldren who are removed froom thelr
homezgztay in fosterJhomes for years, some until their majorlty.

Stug\ﬁé/show that ds |many as 50% to 80% ®f the children in /
placemént are never returned home. Yet the legal system has

always b&en reluctant'to terminate pa?ental rights. We do not
have standards fir determining when to termirdate parental
rights, or data on the 1mpac+ on the child of terminating
parental rights. Without more data legislators are reluctant

‘to lieralize termination laws,, believing‘parental‘rights

inviolete. . . - -

There are many othér pr9blems with the ways laws are
drafted Br implemented that I could meﬁtlon, but because of time
I will not go throughsthem at this p01nt. I would.llke to turn
instead to some of the areas of research that I see a critical -

need for people here to be d01ng., I ‘have been told by some of
..my coXleagues . 1n psychology at Stanford .that there is some = -

concern over. theory in thls orou ' that not» everyone is pollcy
orlented In fact, some may believe thét there is some con-
fllct between- theoretlcal research and pplrcy orlented reséarch.

- I am not experlenced enough to evaluate that issue completely,

but I can say that, 1n my llmlted ehperlence, there is no such
conflict. Therefore, I have' trled, in chooslng research areas,

o . -~
«
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L0 plck spme. which I belleve'ére closeéy related to the- tradl-
tlonal and current concerns of child’ dévelopment theory. It

T e Tis my contentlon that, at least .in these areas, just a change
* ;in the focus of the research will produce 1mportant theoretlcal

_as well as pollcy 1mpllcatlons. ‘ .

’ ) » Orre area that seems 1mp&ftant 1n child development theory
is the issue of attachment. . It is also’ a questlon of great '
interest to the legal system. In-’ fact, there is a crltlcal

. need 1n the legal. system for further’ dewelopment of the theo-
o " retlcal and emplrlcal knowledge about attachment if we are to .
determrne the approprlate palicy towards neglected chlldren.
Lawyers are aware that there is evidence that separatron is

) traumatic for chlldren, and we should Gtry to "avoid breaklng
1 attachments. But is thls true where the Chlld s home is very
bad’ Are beaten chlldren, rejected chlldren, attached‘to their
’ parents, and 1f so, should we worry about breaklng tHese’atLach—
‘ ments’ Is there a drfference in the nature and the quallty and
" Impllcatlons of an attachmeént of @ Chlld who. is .from*an abzsihg
famlly and other kinds of attachments that you are concernéd p
with? °~ How bad must & home. situation be before we decide it is ;?‘%.%
worthwhile to take the raSks of hreaklng‘an attachment relatlont, de

\ Shlp? Lor AT ca T ‘ . : .. ' .
. o o N S ‘“‘k' .
In addition, over 300, 000 children, are curfentt& in foster - N
) care, placed there either by courts or by thjlr parents. We \
know llttle about what is the.impact of the eparatlon on these :
children. We do not know whether the impact varies if a’child
is placed w1th relatlves instead .of 1n Foster homes, if teen-
' agers are placed in group homes instead of £0st homes, or-
if we use 1nst1tutlons 1nstead of homes. *We know llttle about - .,
. how ‘the chlldren can be best prepared. for such separatlons, ] )
) . ' althouqh the reseaFch by the Robertsons 1n.England gives some

= 1deas of what protedures we ought to follow.

-

. -

| N We also need to know what is the relatlonshlp of attadhment
F~ 1 to visitation when ¢hildren are }h*placement. Are the social

| ' * » vt i . .
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workers who clalm\Fhat alloW1ng v1s1tatlon will dlsrupt the
transition of the’ chlld, and thereby 1mpa1r the possibility
Under whatvklnds of con-

. 4 - = h
. ~ .
. .
-11- .
* 1l - N - *
. . <

) s of eventual return home, correct°
qltlons do we want to -allow v1s1tatlon° Does this vary by

ge, reason for, ylacement, or other féﬁtors’
~

Perhaps the most dlfflcult questlons concern the relation-
shlp of attachment to termlnatlon Qg parental rlghts. It is
clear that when children are removed from thelr homes, they

'/remaln out of hdme for a long perlod of t1me. Some .are sub-~
jected to numerous moves from one foster home to another.

‘. There 1s increas ng pressu:e in the legal system to llberallze,

/ \or make easier, the term;natlon of parental rlghts and the
.eventual adpption or permanent placement of these chlldren.
However, we know very llttle about when it is in the chlld s

" interests to have parental,rlghts terminated. If a child is
out of home, should{there be yarylng periods of time depending
on the age of the child: at which point parents| could not
reclaim- the éhild? should we have different lawy§ dealing with
sig—month—old children in placement, two—&ear-old children in .
placement, five-year-old children in placément, ten-year-old
children in.placement? éurrently the law treats all children

alike, nt matter what their age. How can we build in develop-
mental knowledqe to make the laws more sophlstlcated and more

likely to~serve the hest interests of 1ldren°

-

Man§ other questions are ﬁédevant to\the termination
decision.  What kind of attachment does a child in foster care
' retain with the natural parents? In what period does Ehls
atgachment transfer from one sat Bf custodians to another?
- Again, the Goldstein-Freud-Solnit bhook talks in terms of psy-
. chological parentl But do we -know under what kinds of con-
. ditions a thild changes its attachment from the natural parent
' to a foster parent that the child is living with? Ddes }t vary
. with the chlld's age? These are just some
-of the many questions regardlng attachmcnt directly relevant

\’\ ‘ . -"‘«
) lez o
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. - to legal pollcymaklhg. - ) ) U
) o | , . 5 -
e N r’ would f%ke to cover at, least two other areaé“Wxth my

: - remalnlng-tlme.-,There i$ a great deal of cohcern 1n child *
. el development research 6ver,early home enV1ronment,' ,In partlcular
/; 3," ] there has been_concern over ‘the 1mpact of early home env1ronment

on the,development af cognltmve S&llls. The. 1mpact of home .
B ehv1ronments 1s also crltlcal to/determlnatlons of when a Chlld

i lf neglected. There has’ been 1ncreas1ng pressure en the legal

4 system to,recognlze and to 1ncorporate ‘into thé. law the’ fact
'_: that Fhlldren -can be emotronally as well, as physlcally neglected.
. . But how do we deflne emotlonal neglect° Hew do . we knpw when a
- o home environment, 15 so poor that even though the child.is nbét:
. u\é- o phyflcally beaten, coerclveastate interventlon isg necessary. to

. T protect the ch;ld’ Hdw do we measure the 1mpact of home‘fk,\

' . " envifonment other ‘than on cognlglon % . S I

=

e &

” hd .2

s o 1 Thesefare di ff;cult draftlng igsues. if. one is trylng to’
‘ wrlte legal standards' All such standards are .applied by
N "% : judges and soclal workers who rarely have the training-toe make
f‘;%%é s these declslons on a sophlstfbated case-by—case bas19._ We are .
» not going to have available sophisticated cllnlclans to dd thi
v for the forseeable futﬁée. Therefore, I“beﬂleve we need as
. speclflc rules as posslble. Currently such rules are made up
by lawyers and by leglslators who are prlmarlly lawyef?. IfﬁZj
. we are to get better rules, developmentad\psychologlsts must
,partlclpate wi‘th lawyers in faclng the hard questions 1nv01v
in draftlng\a speclflc ‘statyte. They " must be wrlllng to apk
3 exrstlng data to help deflne those conditions that justlfy w
" state 1nterventlon. Moreover, we néed much more research to
K4 provide addltlonal\gundance on these guestions.

\

-

*

d

We also lack data to gulde judges and child care workers
who have to declde how to treat a neglected child. When should
-~ Wwe 1ntervene by prov1d1ng a homemaker to the family; when do we
1ntervene by prov1d1ng day care serv1ces; “and when do we 1nter—
venﬁ by removing the chlld from the home and piZEIhg her\in\a ’)
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- . foster care Seﬁtl g or an 1nst1tutlon° nght noy I can teTl

you from substantlal e perlence, ‘we make,&hose dec1s10ns in : i
one of two ways. Elther the communlty has .only one or two
c.resources‘avallahle, apd 80 the dec1s10n is made. by default, ®
'or if there are three or four alternatlves avallable, the social
workers*and the judges throw darts at a dart board, and whatever
comes up, whgtever the1L 1ntu1tlon tells them to do, they o.

It is not on the basis’ of’data~ I am suré of that.” . y >

R /' = ’

k‘% One flnal area that'seems to.be of concern to child \
dewelopment is thé’area of cognltlve development and maturlty

children. \There is substantlal research and theory qu~ the

/growth of cognrtlve'development at different ages. This
research is agalnﬁextrenely relevant, to the legal system. You
are all aware of the 1ncreased concern over chlldren s rlghts.

_' .Chlldren s.rights means, inevitably children's partlclpatlon.

' What do we know of the ghild‘s ability to participate meaningL
fully in a legal’proceedfhg° For example, there dre now varlous
state laws giving akchlld of dlfferent ages, sdmetlmes io,
sometimes 12, sometlmes l4,¢the rlght +0 be heard in a divorce

'proceedlng. Some states allow chlldren to dec1de Whlch parent
they will live w1¥h "At whq& age, if any, should we glve the
child the'right to détermine who they are g0122 to live with?
What are the implications yto the child of belng asked to mahe
this kind of decision? With regard to teymina+ion of parental
rights, at what age, if any,_ should we give the child the: i
right to say I want to live with somebody else than my parents,
&nd that parentalqu hts should, be terminated; or‘that I don't
want to llvevuth somebody else tha.a my parents, and vheir

B rights shouldn't be; 'terminated? How shall we get this infer-

~" mation’ from children if we give them a voice in the legal ¢

.system?, ‘There, are many\other issues involvimng a child's
cognitiye and emotional decisiom~making capacity which the
legal system now faces.  Children are being glven the right to
request abortions and to obtain’ medical care, and to use birth
pontrol without garentaI7§erm}s51on. We ‘need guldance as to

-
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at what ages children should be.grven such rights, and what are

"the consequences of giving\children this power. | :

A

~ For the last elght years, 1n addltlon to teachlng I haye '

: represented chlldren in court in a varlety of proceedlngs, fron

murder ‘charges to neglect and dependency hearings. ;I have ’

represented children of all different ages. I have often v

i,
wondered what it meant, for me to go up to a n1ne year old. or 77 ’

a ten year old and say, "I'm your lawYer. Here I am; tell me

Qwhat to do; what do you want rie to do in representing. you?™"
What does the. child think of me; what does\he thlnk~of legal )
rights; what is the impact of all of this on the ch11d° Mhat
are the long-term consequences of being told you have a lawyer,

you have rlghts, ahd we are going’ to defend them in court?

Does this glve children a sense of self-esteem, of controlllng

thelr own fate, a sense of' powerfulness, or doe 1t leave them

,bew;ldered’ How are chlldrentdlfferent who have gone through

such proceedans° ‘Do they get respect for authority? Do they

\‘

get dlsrespect for authority?

There are many other issues I .could covexr, but time pre-

. cludes me from doing so. I would like to conclude by d1scusslng

. the possibility of doing such research. Such research has

already Lzgun in some areas. I have mentioned the area of early\

home env1ronment. The treatment of delinquency is another area.

We have had substantial research on the imp%ct of behavior

modlflcatlon, transactlonal analys1s, and numerous other, if I

-

may say, fads that have come into the treatment of”

- -

delinquents. We need more research rn this area, but it has

Segun. We also have research looking at the causes and ‘the

cures of child abuse. It's just a small amount, but a beginning.

-

However, when I reviewed the program for ‘the four days,

there were very few symposia that seem to have dlreot policy~

related issues. Ip particular, there are very few that deal

with problems of adolescents, who are a major group at risk in, '

the legal system. None focus| on‘ neglect or abuse.

. . B 1
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3, Thls is work that can be done.sdThere are. many lawyers who,
are anxious. to work with behav1oral SClentlstS 1n fram;ng'the
questlons and d01ng the research. Local courts and ch\;d s
' welfare agencaes often provrde ideéal research settlngs. T . s
mentloned that some probatlon departments do not allow yj%1~ L l
tatlon for thldren. ' One such department has expressed.a .
w1111ngness to set up a random study where half of the chlIdren
would recelve intensive visitation @nd the other halﬁ quld .
cont1nue-thé1r old policy to see what dlfference that makes.
A Courts are also willing to asslgn chlldren toyprogramg on a
random basls. Many judges recogni ze that they do not know -
what_they’ ré d01ng, and they’;re w1111ng to eXper;ment betause ‘ i
they know they can't do any worse than tHe ey are currently d01ng.\ \ ’
Moreover, given the haphazard nature of the way we treat most'
.children in the' legal system, we h&éé natural field experlments ’
with random dlstrlbutmon of children 1n treatment programs all ‘ ;\ |
the place, just because of deflclencles in the existing 0
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}In preparing for this\taik,‘and in preparing\for my work J
,on the Juvenile Justice Standards Project, I have'read a good ~f.
deal of the history of the legal system's deallng'alth children. f

: I have reviewed each of the White House Conferences on Ch; .dren J
from 1909 to 1970. The most disturbing fact about readingd. all /

of ﬂ/ese reports is that they all repeat the same issues. They B

all have the same questlons, they all repeat the same failures - ,

in the way our system t¥eats children. To a tremendously dis- <;

turbing degree little has changed between 187% and 1975" in our ‘j

treatment of children. AndiI am convinced that without, act1ve |

* pdrticlpatlon by, the people hereé, little w1ll have changed by :

2075. f
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