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FOREWORD

. -
.

School. Ndministrators and the Courts. 1 Review of Recent Decisions
is the thitd in a scries of ERS Monographs designed to bring school ad-
ministracors and others the experience, views, wnd thinking of noted

authoritics with regard to curtent issues, problems, and practices in
school administration. Unlike other ERS publications that aie limited
to the presentation of facts and objective analyses of what is, the mono-
graph scries is designed to indlude cach anthor’s views about what
should be. )

This monograph was prepared through o cooperative arrangement
between ERS and the ERIC Clearinghouse on Educational Management. -
Under, this arangement, the Clearinghouse commissioned the autho
and cdited tht manuscript Tor style. ERS sclected the topic and the
author and was responsible for the publication and distiibution of the
monograph. X ,

IL C. Hudgins, Ji. was sclected to prepare this monogiaph because . .
of his extensive experience and academic interest in school law. Di.” '
Hudgins is professor of educational administiation at Temple Univer-
sity where he teaches school Law. His aiticles on school law have been
published in most of the major educational journals. He also has wiitten
books on school law, induding The Warren Cowrt and the Public
‘ Schools. Di. Hudgins has been an active participant in numerous school .
> law conferences, seminas, workshops, and consentions and is cunently
Sceond Viee-President of the National Organization on Legal Problems
of Education. Ile is a former public school teacher and principal.

This publication is intended to provide school administrators and ‘
: othets in ?l'cslcd in séhool probians with o genadl VWiew "o o™

decisions imvolving school administiators duting the past two years, It
is hoped that this review will help administiators to awoid lengthy and
costly court proceduies whae possible and, if litigation does come, to

o increase the prospects for tafings favorable to the school administration,

i
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For Dr. Hudgins’ abili'y to 1eview and analyze these decisions and to
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, Glen E. Robinson Philip K. Picle
Director'of Research Director
Educational Rescarch Service ERIC Clearinghouse on

Educational Management

ERIC

Aruitoxt provided by Eic:




. 10

INTRODUCTION

This monogiaph is a 1eview of sclected judicial decisions reported by
state and federal courts during the past two years that relate directly to
the adininistration of clementary ot sceondary schools. The decisions
were identified through o standad search of legal resvurees at the Tem-
ple Univensity Law Library. cacki decision was read in its entirety as

. reported in the Nativnal Reporter System. Most of the major school

faw decisions affecting administrators handed down in the calendar
years 1973 and 197+ we induded in this report. Treated in addition are
two significant decisions tendered by the Supreme Court of the United
States carly in 1975.

_The 65 dedisions contained in this publication have been arranged
under six headings. administiatos, teachers, pupils, turts, religion, and
contracts. The cast teviews follow a consistent foimat: (1) the question
to be resulved; (2) a buief summany of the facts; (3) the court’s holding;
and (4) the autho's commentary (the latter of which is intended to
explain the tationale ol the dedision as well as its general application
to school administration).

Caution should be taken not to formulate conclusions about the law
based only on these 63 dedisions, Tor a full understanding of a particu-
lar fegal issue, one must be cognizant of the numerous decisions ren-
dered prior to those contained in this report. Nevetheless, the decisions
contamed here weflect the most weeent thinking of the couts on topics
of vital concern to administrators. In conscquence, this work serves to
dert school administtators to the curient thinking and rulings of the
courts,

Q@ \n additional caution: it should not be assuined that all the reviewed
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decisions huvi“‘(liu{l bearing on all sc hqol distrjcts, In some instances, a e
case relates specifically he aws of 4 given state. In some Tower fed-
eral court deeisions, a holding applies only to those states within a given
arca of jurisdiction. Still other decisions hay e more general application,
All the same, the vavious opinians are signilicant regardless of an admins
“istrator's geographical location because attoraeys and judges can, and
do, cite judicial opinions from cotrts thioughout the nation in mguing
and deciding simikar cases before the ban,

The case analyses in this report ae intended to auide superintendents,
prim'ipuls.-.ﬁv(l'mhcr members of the administiatine team I actons
designed to avoid the time-consuming and ¢ ostly Process ol adpdication
or, should adjudication occur, to increase the prospects for a ruling that
is favorable to the school administiation. Although sugeestions for spe.
cific actions are set forth at approptiate points in the teat, ten general
guidelines that schouol administiators should tollow wie offered here,

Fid

L. Know the substance of law. 1t is not cnontgh to have a copy
" ol the state codes on one's deshsitis necessary to be Lamiliar
with the provisions of those codes. Tt is also i umbentpon the
administrator to know the substance of the nrajor <ot hold-
ings as they affect him or her. .

2. Follow procedures. Recent cases indic ate that m a numbar ol
instances”adinistrators failed to folloy procedues preserbed
by law, thereby leading to the courp’s vouding of the admin-
istitive actions, While one may hate good intentions about
what he is doing, it the law is speditic about o he shall do
it, the person must follow those procedures,

.

3. Exercise good judgment. In the absenc e of speattically stated
procedures, courts will olten uphold an admmistiator who
exercised good judgment. An administiator who had good
teasons or taking the action that he did will probably be up-
held provided he has documented his ase carelally, Phis
documentation should incliude « thotough des tiption ol the
drcumstances of the sitwation and detatted veport of how
the administrator attempted o solve 1,

When an administrator has to make judements m the ab. .
senee ol ¢ |('.ll'|‘\‘ dedined law o) puli(\, he should Jll('lllpl to
overcome his biases and prejudices. Tostead of determining
his preferences, he should ash what is best tor all concerned,

L Look ahead. One way 1o awoid many problems s 1o anticipate
what might happen and to take preventne meastes, Whepe

e e . ——
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matiers we undlea, an administiator would be wise to pro
pose policy development to dlaifs the issues Whae pattemns
of action deal with weas not yet sattlod, he would be wise to
consult with his stall on how best to tieat the matter.

; 3. Seckacounsel, To be certaine that he is Tollowing established
lews dnd procedures, an administiator shoald seekthe adsice
ol the school disteict solicitor, His assistance may will save
the disttict many hows of'work and much money by helping
to solve a problem before it gets into court. ) .

6. By /7( Ablc The wise administtator will recognize that he

1 fmmodate persons- (teachers, students, stall, board

mcml)us. angd Ly men) who have ideas different from his and

- with whom he il disagree. He \In;ul.d not worh towad .

_dlways wetting conforminy widh his iktinking, Foy the schoul

« to be a "marhetplace of ideas,™ it must house many different

moups wigh various tenets. \ stiength of the institation fies

in the administeator’s abiliy ' provide o« limate inwhich

ditfering ideas may be tosted, allined o flomish; and Chan-
neled toward the good of the orzanizatjon,

7. Understand conflicting court decisions, Some of Yhe dedisions
wpnrlc;l hete may seem to be in contlict with other cowt .
holdings. In law, this is not wnwsual. The facts of onecase
may differ only slightlv from those of another, but this dit
ference nlay prompt o« conttany i, The statates inone
state may cawse o dedision to be counter to that handed dowir
i another state, Phe amount of preparatiin for the case may
well determine s outcome. Sinega jidege must pender o

dedision on the tot. dity of the facts betore him, it is advan-
tageons lor the case to be thoroughly ep ned.
'3

8. Respect the Constitution, Danng the kst decagde and o hall,
many stwdents and teachers have flod swit against school
“ personnel on the grounds that their constaational tichts have

.
been violated, To v conside able (l(“!u . the courts have ex- ,
i panded many of thede ll“lll\.l\ fecen g eoushitutional prote ) .
tn-n. Fhe administratonr showdd apprisc himsclt of the extent A
to which studtnts and teachiers have veceied toderad comt
protection under the Tust and the Fowtoenth Amielidments,

. LN N .
O, Fducate the prhlic, Many people who danot undonstad the | .

, leeent cowt docisions Ldl to updastand the actions that
¢ . .

giisie R t-

~
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administrators do or do not take. It would be well forv officials—
to inform the public about the current status of the lasw.

10, Assume leadership. Today's administrator needs to be a leader
of the personnel working with him. Cowts acknowledge this
need and recognize and reaffirm the right and obligation of
officials to take positne action. This duty should be con-
tinued and exercised in light of the rule of law.

Simply being knowledgeable about the law will not keep one out of
court. However, adheience to these guidelines as well as to the specific
suggestions offered in the remainder of the text will decrénse (ifnot,
completely eliminate) the amount of time school admingstrators spend "
as litigants and increase the time they spend as educators.

s

13




E

3

— administrators_appear_to_be more vulnerable in contiact termination

ADMINISTRATORS

In the arca of schodl litigation, the thought of an administrator being
in court usally evohes images of his defending sume action he has
taken. Not all litigation involving school administrators is of this type,
however. To the contrary, an administrator often initiates a lawsuit.
Like other persons, an administrator may feel that his 1ights have been
violated.and scek redress through the courts.

The cases reviewed in this scction treat, for the most part, the admin-
istrator as the initiator of a court suit. Included in the gencral group of
“administrators”™ are supcrintendents, principals, assistant principals,
and other administrative personnel.

Most principles related to personnel practices involving administrators
arc cssentially the same as those involving teachers. For example, in the
matter of the reassignment of administrators two basic principles apply.
the reassignment shall ot involve a demotion in rank and it shall not
entail 4 decrease in salary. Beyond that, state laws may control with
respect to the procedure involved in the transfer or reassignment.

Like teachers, administrators are subject to dismissal. Often, however,

than arc teachers, The reasons for o administiator's dismissal may n
always be given as spedifically as they are in the dismissal of a teacher,
and a number of administrators appear to be icluctant to chatlenge their
dismissal in court. ° ' e
Dismissal procedures are usually covered in the state statutes. These
procedures must be strictly followed, they cannot be circumvented or .
short-circuited. Anything less than detailed adherence to the provisions |
o" “he codes will void the dismissal. “
|

IC - 14
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The cases in this section revole around the major areas of appoint-
ments to administrative positions, rcassignments, and dismissals. In a
few cases there was a challenge (o a state agney review of an adminis-
trative decision. These challenges are usually premised on the notion
that the agency lacked the authority to make ruling.

Finally, this section treats two cases involving administrator-teacher
relationships. One case alleged that the administiator did not have ten-
ure as a teacher; the other questioned whether an administrator was
cligible for membership in the teachers’ union.

PREREQUISITES FOR AN ADMINISTRATIVE POSITION

Board of Education of City of New York v. Nyquist, 293 N.1.2d 819
(1973).

Questicn: Doces a state commissionar of education have the discre-
tionarv authority 1o bypass constitutionally mandated examinations
and to require 3 school board to give an individual permanent appoint-
ment?

Facts- Timpson, who had been sen ing as & licensed assistant principal
of a junior high school, accepted the position of acting principal. The
regular principal had resigned after completing one year of a three-year

- contract. No one else on the eligible list would ac cept the position.

Timpson worked as acting principal fiom 1961 onwards. On six
occasions she failed *ne ciementary school principal test. The school
board denied her num Hus requests to be licensed, tenured, and sala-
vied in the position of pr. ipal, even though she had been highly praised
for her performance in ¢+ oxtremely difficult job. In 1969 she began
receiving *first step”” principar’s salary. o .

In 1969 Timpson petitioned the commissioner to direct the board
to want Ler a permanent appointment with appropriate tenure and
back sakary dating rom 1961, The commissionet upheld her request
and ordered the board to do as she had ashed. The school board pro-
ceeded to annul the commissioner’s order on the srounds that appoint-

ments to civil senvice positions based on merit and tithess be determined

by competitive examination where practicable.

| The commissioner moved to dismiss such annulment on the basis that
Timpson had senved in ovecss ol the threey e probationary period——
and had acquired tenme, Inspedial tam, the comt agreed with the
commissioner, On appeal, the degision was reversed.

Decrsiom The Court of Appeals of New York reversed in favor of the

board of education. Ahthoush it sympathized with the plight in which

@ "mpson found herself, it recognized that the solution lies “not in

!L ERIC 15 .
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the unconstitutional attempt of the commissioner to by pass arbitiarily
the tequirements of constitutionally mandated examinations, but in
examination procedures whick will provide o true test of a candidate’s
ability and probable perforinance in the position fur which he is being
examined.”

Commentary._ Prerequisites for a position may be short-ciicuited
when there i justification for doing so. It is questionable, however,
whether one can bypass o constitutionally srandated provision in sc-
curing a position.

Fitness on the job consists of mmany things. It is not always casy to
cquate academic performance and test 1osults with suceess on the job.
Undoubtedly, Timpson was highly 1ated i« nunber of categories
wherein one ascartains job performance. That did not, however, obviate
the newessity of hor mecting spedific aiteria prior to becoming a prindi-
pal. One who holds o jub without pussessing the necessary prerequisites
docs so at his ovn peril. The Tength of time one has held a position is
less crucial than the fact that one does not possess the stated vedentials.

-4

COURIL-ORDLRLD CRLATION Ol ,\I).\llM:S IRATIVE POSITION

Davis v. School District of the City of Puutuu, 187 F.2d 890 (6th Cir.

1973). ;

Question. Can a court tequite @ schoo! district to aeate an adininis-
trative position to be filled by a black person?

Facts. The district court videaed the Pontiae (Michigan) school
district to climinate segregation at all lTavels of the school system.
Under this order the disttict sas 1equited (o hite a black assistant
superintendent,

Deciston: The direuit count upheld the order to hire a black assistant
superintendent.

Commentary. The school system daimad that the cowrt did not give
the school distiict an opportunity to show that cunient conditions did
not acquite an additional assistant suparintendont. The comt pointed
out that the s huul disttic t had filed two comprchansive 1cports, one in
February 1972 and one in Februay 1973, dosaibing the district’s
operations and its ctorts to desegtegatc. The court took those reports
into consideration when, in Apail 1973, it icpeated its 1971 oader fo

the district 1o hive o black assistant supadntandont. The court also
pointed out that the school system did not tcquest an oppoitunity to
submit additional cvidence that an edditional wsistant supernintaadent

WAS NNCCLSSary.
) nne sary

¥ 1 court considered the .nnmntmcnt of o black assistamt
ERIC I




superintendent “an essential part of the judicial wmedy ™ ta climinate :
segregation at all levels of the school system. Since the ot estabhished -t
that the school system was segregated and, thaclore, was violating the
Constitution, the comt had the power to give the otde to hire a black
assistant superintendent. —

The burden of proof here was on the school district, School officials
should have provided sufficient evidence in 1972 and 1973 o tequested
another opportunity o provide evidence showing that an additional
assistant superintendent was not needed. s avidencé should have
described the district’s needs, its wdministiative posttions, its allocation
of responsibilities, and its tisk and time schedules.

DEMOTION OF ASSISTANT PRINCIPAL

Board of School Dircctors of . lhington School Dustrict v, Putinger, 305
A.2d 382 (Pa. 1973). ' .

Question: Can school olticials damote w professional employ ec?

Faets: Abiecht, alter teaching sodial studies for three vedrs, con.
tracted with the school distiict as an assistant prncipal. The contract
was a ten-month, 1enes ble agreement., | - - ,

After appronimate’y one and one-half years in this position and after
one satislfactory and two unsatishactory 1atings, Albiedht veas ady ised by
the superintendant that he would not be continued in the position of
assistant. principal, rather, he would be vcassigned as o teachet of social
studies. Albrecht did not consant to his new assignment, which he con-
sidered w demation, He wiote o the superintendent about his feclings
and asked Tor a hearing belore the school boad.,

The hearing ok place aftar the demotion and 1eassignment. By a
vote of sin to one with onc abstention, the board approved the tansfer
for veasons of “lailure 1o paddom the dutics of the assistant principal,

demonstiating poot judwnent, and unbed oming conduct.”

During these proceedings the Pamsy Vania State Searctary of Educa-
tion and his counsel opposed the school board®s acton on the ground
that i€ did not satislfy the procedural requirements of the state’s school
code, The section in question states that the salary of amy employee
may b increased at any i during the person’s cmploy ment but that
there can' be nd dominion CGthier T sabay o1 position without the con-
sent of the cuployce TE the employec does not consent, e is entitled
to g hearing hclore the school board and o an appeal thatis to be con-

ducted in the manna spdled outin the code pertaimng to the dismissal

ol 2 professional employ e, Brietly, the dismissal’ procedue provides
O detailed statement of the charges, which may be heard by the
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employee, his counsel, o both; a wiitten notice, by registered mail,
setting forth the time and place ol the hearin® a heaing within 15 days

after the notice is received: and a recording of the proceedings.

Decision: The court found that the school board had violated
Albrecht’s nights under the teacher tenue provisions of the school
code. The school board was ditected to winstate Albredhit to the posi-
tion of *ssistant principal.

Commentary. The question of the assistant prindipal’ _ompetence
was not the direct psue before the court. That question was obscured
by the failute of the school board to follow the procedures in the school
code, which provide that only the school board can demote a profes-
sional employee and then only after a hearing has been held and other
steps in the dismissal procedure carried out,

The cowrt 1ecognized that assistant prindipals should be accorded the
same st urity as that given teachers. The school officials made a mistahe
in not considering the, positions as equal under the school code. In this
case, the administiative staff had accomplished the demotion and trans-
fer before the school board was even notified.

As discussed in the vpinion, it would have been a simple matter for
the school buard to have corrected the situation merely by notifying
Albrecht of the mtuulu& demotion, eaplai umm., the charges, and inform-
ing him of his 1ig lxl to o hearing, At that puint Albrecht could have
decided to accept the demotion or to ash for o hearing. Instead, the
administration acted without board action.

The board hearing was not held until months after the demotion had
tahen place, Further, the board did not know what the charges were
unti} the lirst day of the hearing, b

This case puints out that sclioul .l(lmmlblldlulb must familiarize them-
sches with the codes of thein states, IT there is doubt about the status of
the Law on agiven point, it may well save the district time and money o
sceh legal coumsel to determine what the law is. According to the
dedision in this case, the power to demote o prolessional employee 1ests
with the board of education tather thait with school administiators.

REDUCTION IN PAY: PROCEDURAL ISSUE

Burns v. S(/mul Bourd of Palm Boach County, 283 So. 2d 873 (Fla.
1973).

Question. Can a school boawd place an cmployed ina new puosition
at areduced salary?

Facts. An employee who had secarad o continuing contract as a
QO dipal and who was subscquently assigucd as an administiative dean
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in a junior high“schaol brought agfion scehing judgment that Tie should ,
receive’ the salary of a principal since he had achieved a contin uingcon- ¢
tract in this position, .
Decision: In overturning the decision of the circuit court, the district
court of appeals determined the action of the board of cducation in -
“reducing the salary of a continuing contract employee to be void be-
cause the board had not followed the procedures set forth in the
Florida State Code.
Commentary: After being on a continuing contract aga principal and
as a pupil placement specialist through 1970, the plamufi had his salary
reduced when he became an administrative dean for the academie year
1971-72. The board of education argued that it was unable to pay the
salary of a principal to someone in a lesser position and that the-plain-
tiff had been offered but refused other principalships prior w: his place-  ~ <
ment as an administrative dean, . .
The court considered the essential question to be whether the schogl
board “had the authority to alter the compensation paid under a con-
tinuing contract” and found that certain statutory procedures of due
process must be followed if such action is to tike place. The employee
must receive official notification that he is being returned to annual
contract status before his salary can be altered to conform to the re-
sponsibilitics of a lesser position. Since the school district had not fol-
lowed the relevant sections of the Florida State Code, the appeals court
vacated and set aside the decision of the lower court. .
It must be emphasized that in this particular case the appeals court
ruled on the basis of a procedural question under the statute and did
not address itsell to the substantive issue. The applicability of this
decision as a precedent in other states rests on the specific language
of the education code in a given state and on the interpietation given it
by the courts. In any case, school boards and adminstrators would be
well advised to make sure that they fulfill all statutory anel procedural
requirements before acting in reassigninent cases.

BOARD’S RESPONSIBILITY IN DESTAFFING

Williams v. bemarle City Board of Education, 485 F.2d 239 (++th
Cir. 1973).

Question: Must the school distiict offer o 1cassigned principal another
principalship? )

Facts: A principal lost his job when his school was closed as part of
a desegregation process. He was offered but did not ac cept an assistant
@ ‘ncipalship in another school aiﬁ same sakuy. e sued the school
|

- . ‘.




o ———
N
N

'

bomd for the losses he ncuured_as aresult of taking a job at a college

i

\\

o ditferent city. The distict cowt ordered the board to offer a

principalship and pay damages to the principal. The school board then
app ':gcd the decision. , -

Decision: The guenit cownt held that the boad must offer the former
principal a job ws o principal; however, it did not grant him damages.

Comanentary: The circuit ot dealt with two issues: (1) the Rind
of employment the board must otfer, and (2) the guestion of whether
to award damages. . .

The dircait court accepted the daim that the prindga! had suffered
racial disaimination wid had been demoted in his 1cassignnent o an
assistant principabship. Xlthough there was no change in salay, the
assistant principalship involved less responsibility than the principalship
angd included some teaching dutics. The court held that the boad hal
1o offer him employment as a principal.

The board did not, however, have to pay the principal any damages.
The fact that the board had offered the principal a diffeient position
without loss of pay was aceepted s proof that the principal could have
avoided all the losses he inauied. Also, the boad offered the assistant
principabship without any conditions, the principal was not ashed to
suriender any Jaim he may have had against the bowd. When he de-

‘hined the assistont principabship, he assiuned o tish of finacial outlay

that could have been woided by staying in the school system.
In this case the school board was protected from financial loss by its
unconditional offer to cnploy the prindpal at his same salary . Inagject-
«ingthe board’s offer, the prindipal assumed aiish he could have avoided.

}
/i~
* RACIAL BALANCE

Lee v Macon County Board of Education, 483 F.2d 242 (5th Cir.
1973).

Question. Is a school distiict compelled to balance its staffwacially?

Facts. Mter a court order dlosed his school, a black principal agieed
to accept a teaching position, at no reduction in pay, with the ander-
standing that he would be given comsideration whan a prindipalship
became vacant. Principalships did become wvailable, but the adininis-
trator was not considered evan though he had oosatislactory recond and
was qualified for the positions.

In a separate indident that Later was joinad with the plmup.ll 5 Lse,

the board fuiled to rehire two nontauted white toachars because the
district was under a cowrt order to indcase the black/white 1atio of its
fm.ult\ members, The trial cout held in favor of the school board, and
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the administator and the two teachers appealed on the grounds that
theiv rights had been infiinged upon, The school distiict cross- appealed.

" Decision” THE coutm ot appeals ordered that the principal be ap-
pointed to fill the next vacancy for which he was qualified and .1”nmcd
the action of the lower court in the instance of the two white teachers
who were not reappointed.

Commentary - When prindipalships became vacant, the boad refiained
from offering the positions to the principal on the grounds that he had
been derelict in his dutics. Becanse none of these derelictions could be
substantiated by the bood and no disciplinary action had been re-
corded, the appeals coutt estblished that the pl.untlfl was entitled to
an appointment to one of the principalship vacancies.

In the case of the two white teachers, the comt affirmed that the
school board had not infiinged upon their constitutional rights. The
court further stated that the board had acted 1easonably in trying to
achieve proper integration of the faculty. Consequently, it is established
that & school board must obey a4 court order and m. 1y take positive
steps to achieve a court-ordered wacially balanced staff.

REASSIGNMENT BY .\ DISCRIMINATORY METHOD

Miller v, Board of Education of Gadsden, 482 F.2d 1234 (5th Cir. 1973).
Question: Does thie school board have to tender o principalship to a

principal who was discrimin. nlunl\ denied appo.atment and who sub-

sequently found other employment with which he was satisfied?

Facts: Shaw had been o principal in the Gadsden (Mabama) school
“district. His school was consolidated with another, wnd he lost his
principalship by 1cason of desegregation when the school board refused
to tender him u principabship on acial gronnds. Instead, the board
offered him the post of wsistant supcrintendent. He accepted the post
and was satisfied with it.

In @ hearing Shaw stated that he was willing to keep his job if an
anticipated raise in salary became effective. It did, Shaw's raise of
53,000 per yea placed his salary higher than that ol any principal in
the district. Subsequently, the principals’ salaics were raised to o level
higher than Shaw’s walary. Shaw brought action against the school
board, not only for equivalent pay but also for costs and attorney s fees
for the appeal.

The district court ruled that since Shaw had expressed satislaction
with his nex position, the school board was not obligated to ofter him
N pnnup.llshlp and that he was not entitled 10 tuther aeliel. Shaw
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Decision. The dircuit court agreed with the distiict cowrt that Shaw
was not entitled to an offar of a prindpalship since he had eapressed
satisfaction with his new job as assistant supaintendent. However, the ‘
circuit court declared that the district cownt had erred in failing to gua-
antee Shaw’s placanent i a position monctaily cquivalent to the
principalship he would have had i it weie not Tor the racial discimin -
tion against him. The circuit court raled that the judgment of the dis-
trict court be remanded for furthar proceedings, citing Sh.l\\ s plea fm
costs and attorney s fees as an appropiiate subject for comsideration.

Commentary. hu atriving atits dedision, the distiict cowrt adopted as
the standaad the case of Singleton o, Juchson Municipal Scparate School
District, -HO 1.2d 1211 (5th Cir. 1970) (en bane), in which the U.S.
Supremie Court ondered the prompt metger of dual schoglsy stems into
unificd ones, But the viicuit cowrt held that the distiict cowrt was in
enor inits application of this case because it failed to consider & guai-
antee for Shaw’s placement inwmonetatily equivalent position,

The basis for the circuit cownts judgment was Lee oo Macon County !
Board of Education, 153 F.2d 1104 (1971), in which it was dedided
that a black administiator who had lost his principalship after a school
descgiegation ordar and was passad over in favor of white applicants
for subsequent prindipalships was catitled to recover the diffaiences in
salary and actitement benefits, if any, between what he would have
camed as principal and what he carned elsewhere,

The circuit court also dited Johnson oo Combs, 471 T, 24 84 (5th Cir. '
1972), in which the court ruled that it judicial proceedings wie necesyary
to enforce compliance with the Education Amendment Act, the Civil
Rights Act, ot the Fourteanth Amendnient, the prevailing paty (otha
than the U.S.) shall be entithad to attomey s tees as part of the costs.

POSHTON ABOLISHLD BY COMMISSIONLR'S DLCREE

Cutcher v. Nyquist, 349 N.Y.S.2d 837, 43 A.D.2d 58 (1973).
Question. Can w determination of the commissionar of education be
reviewed, annubted, and set aside? 1 so, under what mn(hlmns
Facts. Plaintil Cutcher held the post of ditector of secondary educa-
tion with the North Tonawanda (New York) Board of Education. This
» post was subscquently abolished by the bowd of cdacation in a 1eor-
—ganization ove. The pl.unllff I)mu"h( SO havd the action of the
board appeaed to the state commissioner ol cducation on the ground

that his post swas dliminated for the solc purpose of defeating his temae
rights. .
\‘1 N . . . .. .
]: lCc comtiissionar upheld the boatd’s action, maintaining that it was
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not motivated primaily to violate Cutcher s tenwe sights. Fhe plaintft
then instituted proceedings to have the commissioncr’s deteimination
annulled and set wide, The state supreme cowrt dismissed the petition,
and the appellant appeded to the Appellate Division, which reversed
and remanded the decision. On remand, the Suprenie Cowrt at Thial
Term dismissed appellec’s application, and appellee appealed.

Decision. The Supieme Cowrt, Appellate Division, affismed the judg-
ment of the lower cowt on the basis that Jic plaintiff had failed to
show that the commissioner’s decision was arbitray .

Commentary In Matter of Bubell vo Nyvquust.. 51 N.D.2d 509, 294
NY.S.2d 961, it was deaced that the decision of the comniiesioner
is final and conclusive unless it can be shown to be “parely wbitiay.”

Farthermore, in Matter of Board of Education of City of New York

Allen, 6 NY.S.2d at 141, 188 N.Y.S.2d at 321, 160 N.E.2d at 67
the Cowt of appeals deareed that the commissioner’s determinations
may be reviewed wn appeal but that they may not be stricken down
unless they are proved to be “purely arbitrary,”

In vidar to have the commissione’s determination annalled and set
aside, Cutcher would have had to show that the abolition of his post
as dircctor of secondary education was intended solely to defeat his
tenure tights and, thercfore, that the commissioner made the dedision
in bad faith. This the plaintff failed to do. Theretore, the commis-
sioner’s determinatioa was sustained.

GROUNDS FOR DISMISSING AN ADMINISTRATOR. 1

Spano v. School District of Borough of Brentwood, 316 A.2d 162 (Pa.
197+4).

Question. What are grounds for dismissal of a school administiator?

Facts: The plaintiff, Spano, began work as o« curticulum coordimator
with the Bientwood (Pennsylvania) School Disttict on August 1, 1966.
Lissatisficd with the cmployee’s work, the school board on Novenbe
7, 1966, ashed har to resign, She relused to resign and continued work-
ing until she was suspended on April 20, 1967. )

The school district levelled charges of mwmpuam) and |)lel$l(‘lll
and willful violation of the SThool Laws. Nineictn e AN SUSSivNs WeTe
held and voluminous records compiled. The school boad voted to sus-
tain the charges and dismissed her on Apiil 16, 1968.

The plaintiff then appealed to the state Superintendent of Pubhic
Instinction, After heating the case, the supdrintendant conduded that
the plantiff was propualy considaced as o« professional cmployee, the

Jages of imcompetence against ha were unjustiticd, and the school
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district s within its tights to dismiss her for persistent and willlul
violation of the school laws of Pennsylvania.

The plaintiff then filed an appeal with the Court of Common Pleas
of Allegheny County. At the same time the school district filed o coun-
appral questioning some of the findings of the state superintendent.
: The judge sustained the plaintiff's appeal and dismissed  the school
| distric Us counterappeal, holding thut the plaintiff had not been accorded

ajust and unbiascd hearing by the local board, The boad then appealed
this decision to the Supreme Cour't of Pennsy hania, which ordered o
new heating before the Court of Common Pleas of Allegheny County.
This time the common pleas judge sustained the school board's dis-
missal. The plaintitf then appealed this decision to the Cummum\ calth
Coutt of Pennsylvania. ~

Decision. "The commonwealth coutt affitmed the lower court's (lcc\i-
sston sustaining the dismissal of the plaintiff.

Commeniary. The plaintiff challenged the lower cowrt’s finding that
she willfully and persistently violated the state school Laws. In explor-
ing the facts, the commonwealth court found that some of the actions
cited by the board as examples of the plaintiff’s behavion in excess of
her authotity and therefore derogatory to the school district were in

fact Laudatory. For example, she had tutored o student, at the request
of his mother, after school hours and without pay.

However, the court stated that a cdose examination of the voluminous
record revealed instances in which the canticulum coordinator exceeded
her authority and was, therefore, guilty of willful and persistent vio-

- lation of the school Laws. For example, she dirculated o proposed
kindergarten course of study without consulting the principal, thus
demonstiating her Lack of understanding concerning her position on the
chGol distiict staff, in effect, she called the ulpulim:.'ndcm Wi and
an “autociatic administiator™; she stated to the PLA president that the
superintendent was not “her boss™ and that she did not have to take
orders frum him. When her relations with the superintendent detetio-
rated, she had the president of the teachers association o teacher under
the supervision of the superintendent- initial all her written correspond-
ence with the superintendent.

The court concluded that, by these actions, the cutriculum cootding-
tor demonstiated that she openly questiored the authority of the
superintendent and violated his ditectives, thus exceeding her authority.
For these reasons, her dismissal was consistent with the state statutes.
Because the superintendent was her supetior, it was the obligation of
the pl untiff, once she understood her position and what was expected

[MC to attempt to fulfill that role ur, if in good conscience she found
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it impossible to comply with that 1ole, o 1esign. Since the pleintf had
refused 1o resign, the court ruled to sustain her dismissal.

GROUNDS FOR DISMISSING AN ADMINISTRATOR: 11

Sorin v. Board of Education, 35 Ohiv Mise. 108, 315 N.E.2d 848
(197-1.

Question. Can a superintendent be fired for vagie, llnblll)bldllll(llC(l
charges?

Facts: .\ supaintendent was fired from his position on the basis of
pressure from and an investigation by thiee of the five members of the
board of education. The board clearly was split wit}fiespeet to support
and nonsuppoit of the superintendent. The superintendent alleged that
the charges against him were biased and vague, .

Decision. The Court of Common Pleas upheld the superintendent's
charges. There was evidence that the thice members of the board were
vindictive; lhc) investigated, proscented, testificd agdinst, and made a
judgment against the plaintiff. I‘lu.rc was evidence that they had decided
at all costs to get rid of hlm \llhuugh numcious, the charges against
him were so vague as ot to constitute any real cause [or his dismissal.

Commentary. In wheating, « nonpartial tribunal is necessary whether
it be a criminal cowrt or aff administiative ot quasi-judicial proceeding.
Morcover, there must be asubstantive teason to justify the dismissal
of an administrator.

In Ohio, the Jaw provides that gounds for dismissal shall be stated
with spedification, Here, no more than vasue, gcncn.llil,cd;ll.lrgm had
been filed. There was no way that one could intelligently tespond to
them, cither individually or collectively.

The superintendent 'was awarded bach salary and attorneys' fees.
He then waived his reinstatement to the position.

DUL PROCESS

Anderson v. Westwood Community School District, 212 N.W.8d 232
(Mich. 1973).
Question. Is o superintendent entitled to the same 1ights of due
L 8
process as other professional cmployees of @ school district?

Facts. The superintendent of the Westwood (Michigan) Community *

School Disteict was under a three-year contract that began September
30, 1968. On October 8, 1968, he was notificd that harges had been
hlcd against him and that he would be disniissed ws suparintendent,

l ]: lC He asl\(d for a hc.mm, i accordance with the Tenure of Teachers
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. Act, The school board depied his iequest, ddaiming that he was not
entitled to such a hearing. . -

The superintendent filed « Complaint in court asKing that he be given
a heating by the schodRpgard. The cowrt waled in favor of the superin-
tendent and a hearing?w: J@Id. The heawing resalted in the superinten
dent’s dismissal. ‘ ‘ .

Upon this action by the school bowd, the plaintift filed with the
court claiming that he had not been'given a fuir and just heaving. He
clained that not all the board members wete presant at the heaing
meetings, that no tanseript was made of the pnmccding.s,'.m(l that
witnesses on his behall were not peérmitted to speak. o

Deciston. The co 1t wgled in fasor of the plaintiff and awaded hiim
& partial summay jl/dgmcnt._'}'hc cout based'ts decision on the Tollow
ing arguments:

“

* »
1. All the evidence was not considered by all the bolid members. -
2. The fpard arbitiaily terminated the hearing without giving

the plaintiff an opportunity to contplete his case ot mahe an -
argument. . ..
3. There was a scrious question whether the board was fiee ltom
bias or prejudice. . '
4. The defendants had not shown good and just cause for dis
charge of the plaintiff. . .

.
Fhe plainuff was awaded $10,950 45 wmp"cna.niun fn reduced catn
ings. The court waled that any employcee who is wionglully discharged
is entitled to damages. ' - ’
Commentary. The court upheld the superinteirdent’s vight to g hetu-
ing as outlined in the Tenure of Teachers At Although the suparinten-
dent was (lismi.pscd by the school boad, the cowmt deatly stated that.”
administiators Rave o right to due process and to faiv apd just heavings
of charges. By dedaring a violation of duc p.mc)/:‘)m the feasons
previously stated, the cowts aie, in essenee, mandating the Yollowing
procedure for dismissal hearings:

v

N gy . o ’ .
* L. The individual against whom chiarges aie brought must have v
ample opportunity,to present his case.
&

2. The school board must clearly prove that ithas just cause for
its action. -

R
School administrators cannot be dismiascd at thic whim of school
boards ot individual board members. They age entitled to the same due
@  oss rights as teachers and students.
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STATE AGENCY VERSUS STATE AGENCY -

' State Board of Education v. Coombs, 308 A.2d 582 (Me. 1973).

Question* 1f the State Employ ces Appeals Board acts constitutionally
within its jurisdictional framework and if 4 gricvance alleged by a state
¢ mployee falls within gricvances reviewable by the board, is the appeals
board’s decision subject to judicial review?

Facts: Coombs began employment as assistant dircctor of the.South-
ern Maine Vocational Technical Institute on July 1, 1966, and signed
annual contracts fur this position until June 25, 1971. On March 19,
1971, Coombs was notified by the state commissioner of education that
the state board af education had voted not to issue him a new contract
because it hadl lost confidence in him., -

Coombs filed a grievarce with the State Employces Appeals Board.
The state hoard of cducation ashed that the grievance be dismissed.
beeanse Coombs was being paid until the terminal date of his annual
vontract (June 23, 1971) and, u)n:scqu('ntl), “there was no dispute for
the board to settle.” The motivn for dismissal was denied.

At a full hearing, the appeals buard ruled that the state board of
cducation did not have sufficient justification for failing to renew
Coombs” contract since his contiact had never been terminated. It was
found that the school buard had adopted pulidies providing for a two-
year probationary period; according to these pulidies, appointment to
a third year began 4 continuous contract of indeterminate length. Thus
the board had not conformed to its own ¢stablished policy for dismiss-
ing employees,

The board of education appealed the decision of the board of appecals
to the Superior Court of Kennebee County, which subsequently upheld
the decision. A second appeal was taken to the Supreme Judicia] Court
of Maine, . -

Dicrsion The Supreme Judicial Court of Maine dismissed the appeal

“for the following reasons: .

L The decivion of the appeals board is concdusive when it acts
within its jmisdictional framework.
2. The decision of the appeals board is final for state ecmployees

il the decision is not related tov an employee’s dlassification or
compensation,

3. The decision of the appeals board that the local school board
lacked justitication for not renewing the administrator's con-
tract is final,

o Commentory: The question here is whether one state agency has the

g
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power to make a binding and final decision concerning another state
agency also in the exccutive branch of government. The facts were
conclusive. o ’

The legislative branch established the State Employ ces Appeals Board
as a quasi-judicial agency to hear grievances. The decisions of this.agency
were meant to be binding and final. The purpuse of the agency was to
provide a system where employec gricvances could be heard “expedi-
tiously, incxpensively, and finally™ and to minimize and quickly resolve
labor disputes. The board had acted within its statutory bounds.

ADMINISTRATOR TENURE
Bryant v. Cuniff, 301 A.2d 84 (R.L. 1973).

Question: Is a principal who is a principal-administrator tenured
___under a state’s teacher tenure act?

Facts: The Foster-Gloucester Regional School” Committee hired -
Bryant as principal of Ponaganset (Rhode Island) High School cffective
September 1968. In July of 1969, 1970, and 1971, Bryant’s contract
was renewed on an annual basis. On October 14, 1971, the committee,
dissatisficd with his performance, voted unanimously to terminate his
services as of the cluse of school on the following day. Bryant sought
injunctive relicf from a superior court justice who, pending the filing
of charges, ordered his reinstatement as principal and enjoined the com-
mittee from interfering with his employment in (hat position.

Charges were then filed, and public hearings before the committee
followed. The committee found that the charges against Bryant had
been substantiated and voted (with one member dissenting) not to
renew his contract for the ensuing ycar. ‘

Bryant then voluntarily discontinued action in the superior court
and filed o petition to have his case hcard by the Supreme Court of
Rhode Island. While awaiting action on this petition, he appealed the
committee’s dedision to the state commissioner of education. The court
decided to review his petition even though his appeal had not been
heard by the state commissioner. '

Bryant maintained throughout his hearings that, in view of the fact
that the law requires a principal to have been a certified teacher prior to
his appointment as a principal, a principal is protected by teacher tenure
laws.

Decision. The court found that Bryant was not a teacher who had
administrative dutics, but, instcad, was a “principal-administrator who
neither teaches nor engages in continuing service as a teacher. As such,

Q@ claim for tenure does not fall within the purview of the Act.”
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Bryant’s petition for a hearing before the state commissioner was
denied and the court found it unnecessary to determine whether the
committee correctly concluded that the charges against Bryant were
substantiated. "7t -

Commentary State tenure laws vary. In some states principals fall

within the purview of tenure laws. In Rhode Island, however, the per-
tinent part of the law reads: “Where school principal was principal-
administrator who neither taught nor engaged in continuing service as
teacher, he * -as not tenured under Teachers’ Tenur¢ Act.” It is incum-
bent on administrators to familiarize themselves thoroughly with the
specific jaws in effect in their states.

MEMBERSHIP IN TEACHERS' ORGANIZATIONS

Ellwood City .1rea School District v. Sccretary of Education, 308 A.2d
635 (Pa. 1973).

Question Does membership in local, state, and national teachers’
organizations render a first-level supenisor incompetent on the grounds
that such membership precludes him from performing all the duties
expected of him?

Facts: Recse, a tenyred teacher for the Ellwood City (Pennsylvania)
Arca School District, was promoted to assistant principal in August
1871. It was known to the district prior to and at the time of the pro-
motion that Reese was a member of various teachers’ organizations.
Although it was clear that the district did not appiove of his member-
ship in such organizations, he was not asked to resign not did he prom-
isc to do so.

Reese was dismissed from his position as assistant prinapal sometime
later on the grounds of “incompetence and negligence based entirely on
the fact that he was a member of employ e organizations which, the
School District concluded, made him incligible to handle grievances or
to otherwise perform duties properly assignable to an Assistant High
School Principal.”

Reese had never received an unsatisfactory rating. e appealed, and

:
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the state secretary ol education urdered the distinct to reinstate him.
The district then appealed to the Commonwealth Court.
Decision The court held that an assistant principal’s membership in
v ddous teachers’ organizations did not render him, as a first-level super-
visor, incompetent. Such membership does not prevent an administrator
from performing duties he would otherwise be expected to do.
Commentary In this casc, the question was clear: Does member-
Q p in a teachers’ organication create a conflict of interest in an

.29
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administrator’s work? .

Under the Pennsy lvania. State codes, no person who is ainember of
an cmployees’ bargaining unit may participate on behalf of a public
employer in the collective bargaining processes, but such a person,
where entitled, may vote on the 1atification of an agreement. Any per-
son violating this scetion may be removed by the public employer fion
his role, if any, in collective bargaining negotiations.

In this case the question arose whether the handling of giievances
fell into the category of collective bargaining. It was resolved that if
such procedures did fall into such a category, the simple remedy would

ashed to handle giievances, nor had any other assistant principal who
was not a member of a teachers’ organization.

Had the court not affirmed the order of the secretary of education,
Reese would have been dismissed for incompetence for not performing
dutics that were not specified in his job description and that, moreover,
he had never been requested to perform.

. L
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TEACHERS

One time-consuming arca of administration is that of responsibility
for personnel- the teaching staff in particular. Personnel concerns often
involve administrators in disputes rélated to hiring, placing, assigning,
and dismissing teachers. The cases reviewed in this section relate pri- f
marily to problems in hiring and dismissing tcachers. :

The responsibility for hiring teachers belongs to the school board;
however, formal employment usually follows the administrator’s recom-
mendation. A number of years ago vne did not have to justify or give
reasons for not employing a teacher. Today the situation is different.
In hiring, one cannot discriminate on the basis of race, sex, creed, or
national origin. The Affirmative Action Program under the Civil Rights:

"~ Act of 1964 and its 1972 amendments makes that clear.

School officials can, however, exercise considerable autonomy in
screening teachers. They can investigate an applicant’s background and '
past performance, Yet, this investigation cannot be without its limits.
Not all activities and expericences of & teacher relate to his fitness as a
teacher; an investigation beyond the bounds of appiopriate inquiry
cannot be sanctioned. Note, in particular, the first two cases treated in
this scction, Johinson v. Dixon and Doherty v. Wilson. :

Administrators often find themnsclves challenged when they attempt

X to dismiss a tcacher. They become imolved with pioblems related to
' both the reason for dismissal and the procedure to be followed.
The laws on dismissal vary fiom state to state. Some of the more
: cominon bascs for dismissal aic immorality, incompetency, insubordi-
C nation, incfficiency, neglect of duty, unprofessional conduct, intemper-
. E T‘Ccc, and just cause. Each of tl}g.sircasuns is withouat specific meaning

Sl
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_and subject to varying interpretation a situation that often 1esults in

court cases? That is, what may~be viewed as insubordination by ovne
person may not be seen as insubordination by another.

A teacher can be dismissed only for reasons set forth in the laws of
the state. It is assumed that the administrator has kept a file on the
teacher’s conduct if it is serious enough to warrant dismissal and that
the file fully documents the reasons for the.dismissal. It is also assumed
that the administrator has made an carnest cffort to help the teacher
improve prior, to dismissal. This ctfort should include specific recom-
mendations and allow for a time interval safficient to discern any im-
provement in the teacher’s conduct.

A number of years agu, almoust any arca of teacher behavior might
have been subject to administrative scruting and action. That pusition
has now been modified, and the criterion is determined by the effect
the teacher's behavior has on his performance in the cassrovin and on
the students. Unless the relationship is adverse, the school officials
should not attempt to discipline the teacher.

Procedural matters are just as important as the substantive reasons
for dismissal. Administiators and school buards must follow the law
cxactly because failure to do so will negate the entite dismissal process.

State statutes also vary with respect to the dismissal procedures.
Some states mahe considerable distinetion between the rights of tenured
and unteuured teachers while others minimize the differences. Two
1972 dedisions by the United States Supreme Court held that, if state
statutes allow it, tenured and untenured teachers may be treated dif-
ferently for purposes of dismissal.

Ty plull dismissal procedures include the followi mg. notice of charges,
opportunity for a hearing, the hearing, the decision, and upportunity
for an appcal.

The cases in this scction treat avaricty Hf reasons for teacher dismis-
sal and a number of procedural questions. The reader will note changes
in the thinking of the courts as he reviews these cases. Although the
reasons for dismissal have not changed, the interpretations of the statu-
tory provisions for dismissal have. :

o«

PLACE OF BIRTH REQUIREMENT

Johnson v. Dixon, 501 S.W.2d 256 (Ky. 1973).
Question. Must teachers be born in the county in which they work?
Facts. Two sceondary teachers on one-year contracts were told

they would not be reemployed at the secondary level because the

d"-lrd preferred to hire teachers who were born in the county. The
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superintendent offered the teachers jubs at the ptimary level, but they :
refused. The teachers sued the supcrintendent, the board, and the in- =
dividual board members, (laiming that the board's action was atbitrary

and discriminatory. s '

Decision: The court of appeals said that such a board policy is un-
constitutionally discriminatory, -

Commentary: In addition to the facts of the case, the court dealt s
with several issues: (1) employment classifications, (2) the existence of
the poliey, (3) the board’s discretivnary puwer to hire teachers, and (4)
the question of damages.

The superintendent made an error when he gave place of birth as the
reason for not reemploying the teachers. Kentuchy law does not require
that a cause or reason be given for not reemploying limited-contract
teachers. )

Public employment cannot, however, be denied on the basis of un- ;
constitutionally discriminatory classifications. -Classifications such as
nationality, duration of residence, or place of birth are inherently sus-
pect and void unless the state can show or prumote some compelling
state interest. Since the school system iy a state institution supported by
state funds, the board must show what this interest is. A policy that
favors hiring county natives because they have stayed with their jobs
longer than nonnatives dues not shuw « compelling state interest; the
policy therefore discriminates agdinst the nonnatives.

Whether or not a policy actually existed was left in doubt. If it did
and was used against the teachers in question, the court would then

- have had to consider remedies for the teachers.

The school board has discretionary power to determine which teach- —d
ers it will hire for limited contract positions. The board can deny
employment to teachers for reasuns that show the exercise of fair
discretion.

The lower court was directed to determine the amount of damages
that would be allowed and for which school officials would be Liable.

This case suggests the following recommendations for administiators:
(1) Have a thorough knowledge of the Law with 1espect to teacher con-

" tracts. (2) If reasons for not reemploying « teacher are not required, do
not give them. (3) Publish all policies and be familiar with them.

FREE ASSOCIATION
: Doherty v. Wilson, 356 F. Supp. 35 (1973).

. - <
Question Can a school board refuse to hire a teacher because of
re<idence on a communal farm? .
»
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Facts. Igoherty and her husband lived on Koinonia Faums  an inter-
racial, relighously oriented, communal farm in Sumter County, Georgia.
In February 1971, Doherty was intenviewed by Superintendent Wilson,
On learning of her living airangements, the superintendent proceeded
no further with his interview because he was afraid he would be fired
by the board of education if he recommended it hite a person who
: {z\:;;;ii led on Kf)inonia F arms. R
‘ “=JdThe superintendont notified Doherty that her residence on the fam
' acated o problem in the consideration of het application. Doherty
Later substituted in the district and performed satisfactorily. The only
adverse ctiticism was the shoit length of her skirts- « criticism he had
also voiced about other teachers. The prindipal of Sumter County's
Plains High School later discontinued®use of Doherty's senvices when
he was informed that many residents of.the district did not approve of
such contact with Koinonia.

In April 1971 Doherty made a sccond application with the Sumter
County Schoul Systen This time she applied fur a position as « reme-
dial teacher in the distiict’s federally sponsored Title I program. The
dircetor of the progriam found her qualified and indicated that he ex-
pected openings in the 1971 72 school year and that she would probably
be hired. He noted that this would not be made official until the ap-
plications were submitted and approved by the board of education in
August 1971.

The director recommended that Doherty be hued, but Superinten-
dent Wilson rcfused to act on the recommendation. The director of the
program notilicd Doherty late in August that she would not be hired.
She subscequently applicd to Tenell County but was told no more teach-
ers were needed. She made no further attempts to seek teaching em-
ployment for the 1971-72 or 1972-73 school years.

After Doherty and @ sepresentative of Koinonia Faams met with
the board and the superintendent, the boad voted to direct the super-
intendent to send Doheity « letter stating she was not needed. State-
ments made by the suparintendent at the néeting led some board
members to believe that at that time thae were no unfifled vacandies
in the Title T program. There were, in fact, several openings for which
the plaintiff was qualificd. The membars of the board atified the action
of the superintendent on September 14, 1971, and indicated that they
would have tutificd his action even if they had known that there were
openings. '

Doherty instituted @ ddass action Civil Rights suit against the board
and the suparintendent and sought cquitable 1clicf and monetary
\ o
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nages atising out of the board’s 1eTusal to cmploy her.
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Dceision: A class action suit was disallowed because the evidence
failed to show that other Kuinonia 1esidents had-been denied-employ
ment. It was found, however, that Doherty had been denied her rights
under the First and Fourteenth Amendments and that the Sumter Board
of Education had acted wiongfully in failing to hirg her. The court
ordered that she be offered the first availuable teaching job fur which she
was qualificd. :

The court refused to order payment of back salary fo1 two 1easons:
Doherty made little effort to seck other employ ment, and her life-style
reflected a disapproval of personal wealth. Most of her salary would
have gone to the commune rather than to hesclf. Therefore, the court
felt that she personally suffered very little finandial damage. The court
did, however, order the defendants to pay her legal costs.

Commentary- A board of cducation has broad latitude in selecting
teachers o be hired and fired. The primary purpuse of 4 buard's stand-
ards is to select highly qualified and ¢ffective personnel who will pro-
mote finer cducation. In refusing to hire someone, a board must
examine its reasons carefully. The board can examine qualifications
and recommendations and, where 4 teacher is unfit o1 may cause dis-
ruption in the flow of education, refuse such o person employment.

In this case there was no valid reason to refuse Doherty, employment.
The refusal of the board infringed upon her right of “f,ce association”
as guaranteed in the First Amendment. Mere speculation as to the
undesirable cffecta teacher may have on students is insufficient grounds
for refusing employment. Not all teacher activities and associations may
be regulated by a board of education as a condition fur employment.

DECLINING ENROLLMENT

Davis v. Winters Independent School District, 350 F. Supp. 1065 (1973).
Question: Is declining entollment sufficient grounds for not renewing
a teacher's contract? '
Facts: The plaintiff, a certified teacher, was employed by the Winters
(Texas) Independent School District from 1964 until May 1971, In
March, he was informed that his contiact for the 1971-72 school year
would not be renewed. The reason given fur the nontenewal was o declin-
ing student enrollment that required a reduction in the teaching stalf.
The school district did not use « continuing contract method of cm-
ployment. Although the state of Texas makes provision for it, the state
does not require school districts to use this contiactual artangement.
Therefore, each March the school distiict may, if it has legitimate 1ca-
F TC‘ refrain from rencewing teacher contracts,
B K
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.- When notified that his contract would not be ienewed for the 1971-
' 72 school year, the plaintiff took the issue to court, naming the school
oatd and the superintendent as defendants. The plaintiff claimed that
his contract was not 1enewed because he had, in the past, disciplined
the superintendent’s sun and o« board mender’s nicee. He also aimed
that renewal contracts had been given to teachers who had been in the
district fewer years than he had.
. The defendants claimed that the plaintiff®s contiact was not renewed
_ sulely because of the declining student enrollment. They pointed out
<o that somne teachers with less time in the district had had their contracts
renewed becawse they were certificd to teach more than one subject,
whereas the plaintiff was certificd only in social studies.
Decision. The court ruled that the action taken by the defendants
N was justifiable and did not deprive the plaintiff of his constitutional
rights. The plaintiff was not granted relicf and was ordered to pay all -
. court costs.
There was no evidence that cither the bowd or the superintendent
was vindictive in their action against the defendant because of his
. activities in the cdassroom o1 as « member of the teachers’ organization.
The court ruled that the plaintiff had been granted alf the procedural
3 tights of duc process, because he had received prior notification of
. impending board action and was granted a hearing before the board.
' Also, the plaintiff was net denied his right of life or liberty because
\ neither the board nor the administration in any way impeded his ability
:x  to obtain other employment.
The court denied the plaintiff’s contentiun that there was de facto
- teacher tenure in the district. There was ample evidence  including the
plaintiff's testimony - that teachers were appichensive cach March be-
cause of the possibility that their contracts might not be renewed.
Commentary. In this casc the court upheld the school’s right to
reduce its teaching staff by not renewing o teacher’s contract. The court
did not intend to arbitiarily give school districts the right to deny teach-
ers rencwal of contract for reasons other than those that could be con-
sidered justifiable, legitimate, and pursuant to the needs of the district.
Generally, courts have demonstrated that when due process is fol-
lowed apd the individual’s constitutional rights are protected by proper
procedures, acase will be decided on its salient issues. Many of the cases
brought before the courts do not question the action of the defendants
but do question the procedures they used. N
School administrators should be cognizant of the indiyidual’s right
to due process and of the proper procedures to guarantee this right.
. @Rncause of decreasing student enrollments, many -ldmillibll’\.ll\(\)l’b may
: | 36«




have to cut back their staffs. When this happens, it is essential to follow
due process carefully and to examine clusely the criteria for determine
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ing who-will-not-be-reemployed:-———— - -

1

United States v. Cotton Plant School District No. 1, 479 E.2d26-7-1-(8th
____GCir. 1973). ]

Questions: (1) What redress can be sought by administrators and
teachers whose positions have been eliminated because of school merg-
ers or the revamping of programs? (2). What redress can be sought’by
administrators and teachers who have been discriminatorily or other-
wise wrongfully discharged from their positions? ~¢

Facts: Woodard, black principal of all-black Garuell School, served
as school principal from 1962 to 1970. In 1969 and in 1970 a suit was
brought by the Department of Heualth, Education, and Welfare that in
1979 led to the disestablishment of the dual system. The resultant in-
tegration required the climination of une of four schools. Woodard was
.the principal climinated, although he had moie qualifications and longer
tenure than the two white principals who were retained. Woodard was
placed in charge of a new vocational program.

In May 1971, the school board informed Woodard that his contract
would not be renewed because he had failed to sufficiently account for
fands at Gartrell the previous years. Iis position as vocational director
was climinated, and there were no comparable pusitions a ailable for
him in the distsict. Tle subsequently found employment in another
* school district at a lower salary. During this time, it was acknowledged

that he had been active in achieving integration of the school district.

The district court ruled in fwor of Woodad, declaring that it had
balanced his civil rights activities against the insignificant and untimely
question of the accounting problem, which, appdarently, would never
have been brought up if the case had not veeurted, and found Wood-
ard’s discharge discriminatory. Furthermore, it asserted that he had not
been given a proper hearing according to Athansas law. The district
court awarded damages for the salury Woudard lost the first yedr on his
new job as well as for transportation expenses and attoiney’s fees.

The district court further said that since he now had 4 new position
in another school district, it would not be in the best interest to require
his former school district to reinstate him. Woodard appealed. He asked
cither to be reinstated in his old school district o1 to be entitled to

‘ future damages for the school years subsequent to 1971-72.
: @ "rasion: The circuit court affirmed the judgment that Woodard's

s
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& discharge had been discriminatory anid remanded the case to the dis-
: trict court un the basis that Woodard was cutitled to additional equita-
“ble relief in the form-of reinstatement vi-fungedanages

'Cdm?izentar;{. The hasis of the citeuit court’s decision was the well-
established principle that a teacher who is wiongfully discharged is en-
T titled to be restored as cquitably as pussible to his previous position

and equivalent salary scale. The dischaged person has prioity of re-

cmployment when vacancies oceur, if he is still interested.

In answer to the fitst question, the court yled that where positions
have been climinated due to school mergers, 1evamping of cuniculum,
or similar citcumstaices, the school board is vbligated .to offer the ad-
ministrator or teacher concerned the finst equivalent vacancy for which
the person is qualified.

INSUBORDINATION '
Bowles v. Robbins, 359 F. Supp. 249 (Vermont 1973).

Question. Can a school board deny contiact renewal to a teacher
because of insubordination and improper certification of diiver educa-
tion students?

' Facts: Bowles, a driver education instructuot, did not have his teach-
‘ ing contract renewed fur the 1971-72 school year. Prior to the board's
officigl dedision not to renew his contract, Bowles instituted Tegal ac-

tion agdainst the superintendent, the high school prindipal, and the
“school board. He caimed that the board had not 1enewed his contract

by the stated date (June 15, 1971) because he had aiiticized adminis-

. trative officials and the board. He also caimed that e was not afforded
the right of a hearing prior to the board’s action on his contract
renewal.

The board’s decision was based on the teacher’s improper certifica-
tion of driver education students and his refusal to comply with ad-
ministrative requests for information regarding his teaching duties.

Decision. The court ruled that the defendants’ withholding of the
plaintiff’s teaching contract was justifisble and that there was no viola

tion of his constitutional rights.

Commentary. This case is impottant to school administrators because
of the various issues imolved in it." the duc-process rights of teachers,
the right of public employees to speak qut on public issues, and the
respunsibilitics of teachers to comply with legitimate administiative 1e-
quests and to uphold and enforce education statutes.

Bowles and his principal and superintendent were favolved in an on-

© ‘ng battle vver the drivar education progiam. Bowles was approving
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students for driver education certificates without providing the number

cation as a teucher for the ensuing year. As Bowles became increasingly
embroiled in the driver education contlict, his lack of proper certifica-
tion came to play a larger role in the controversy.

Because of Bowles’ conflict with the principal and superintendent,
the officials procrastinated in notifying Bowles that his contract would
not be renewed. The official notification of this action d}d not take

gun legal proceedings against the defendanys.

" When Bowles felt he was being unduly harassed by the administration
and had not been notified of the intention of the board as to his con-
tract renewal, he began legal proceedings. The court ruled that in taking
this action he abrogated his right to a hearing before the board to dis-

proper date. Therefore, he could not claim that he had been denied
duc process because he chose to tahe legal action before he hadrex-
hausted all the administrative avenues open¥to him.

dom of speech was based on an interpretation of what constitutes an
issue of public concern. The plaintiff’s plea, that he was not offered
contract renewal because of his criticism of the board and school offi-
cials wasrejected by the court. ‘ .

Hefelected to present his side of the problem to an individual
member of the School Board because the school principal in
seqking to verify his certification of student’s time had caused
iin embarrassment with bis students and interfered with his
teaching functions. In this, the plaintiff was not \uieing criti-
cism of his superior on matters of great public concern. He
whs merely complaining of the attitude and conduct of his
pyincipal. '

,The) court ruled that the plaintiff’s claim did not relate to a ques-
tion o{' public controversy but was rather an '}lbuc of faculty discipline
within the school. . J )

o

INEFFICIENCY

Meredith v. Board of Education of Ruckwood R-6 Schook District,
513 S.W.2d 740 (Mo. C.A. 1974).
Q@ Question: How inefficient must a teacher be to wartant dismissal?

. ERIC
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of hows of driving time vequired by Vermont law. In additionnto
certifyindgtudents improperly, ‘Bowles had a problem attaining certifi-
place’ until after the deadline for such notices and after Bowles had be-.

cuss why he was not notified of the disposition of his contract orr the .

The cor rt’s‘ruling that the plaintiff was not denied his right to free-
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Facts: A tenwredteachier was dismissed on the gicunds oF excessive
absenteeism, inefficiency, and noncompliance with school policy. She
appealed, and the triakeourt upheliher. The school board then appealed
on the basis that the tiial court ened vn two grouads: (1) in holding
that the board’s decisiun was against the weight of the evidence, and
(‘7) in holding that the board had failed to comply with applicable
‘statutes.

Decision: On appeal, the court sustained the school buard’s dismissal
of the teacher. It held that the board had sufficient reasons, based on
the cvidence, to warrant the action it tooh. It rejected the teacher's
excessive absenteeism s @ reason for her dismissal but upheld the other
reasofis. It alsu held that the school board had complied with the state
statutes covering dismissal.

Commentary: This case indicates that school officials and the school
board had considerable evidence in suppott of dismissal. The aduninis-
tration had taken the following steps. (1) it had informed the teacher

in writing and in conferences of its dissatisfaction with her performance

and her absences; (2) it had warned hef in writing of her, failure to
lmprow (3) it had directed her o bring stated (lLflLlCl]Ll(.b up to a
Sdlle’lCtOl‘) level of petformance; (4) it had assisted her in attempting
to improve in her work; (5) it had transferred her to another school at
the end of the year in an attempt to bring about an improvement; (6)
it had brought charges against her, in wiiting, and (7) it had held an
open hearing-on her dismissal.

The dismissal chirges were comsistent with those brought to the
teacher’s '?ttcntion carlier. That is, she was dismissed for failure to
improve in the arcas previously pointed out to her.

Not only did the administration follow a wise procedure, but it also
had concrete evidence of complaints against the teache. . The following
arc examples of the evidence it had:

1. The teacher had failed to explain some of her absences, even
after several requests-had been made.

2. She had administered corporal punishment in the absence of
the principal even though such punishment was permissible
Qonly in the presence of the principal. *

3. She had refused to readmit a student to her class.

4. She had referred a disproportionate number of students to
the principal for discipline.

5. She had failed to contact parents of students who had disci-
Q pline problems. 40

{/ . a {
- .




A o bad

6. She had failed to return many students’ papers.

7. She had failed to mark many students’ papers.

8. Her gradebouvk was inadequate in that grades were not iden-
tificd und summaries for them were not entered.

9. An aide was assigned to mark first- -quarter work after those
grades had already been issucd to studcnts

10. Lesson plans were inadequately kcpt.

The above evidence was sufficient €0 satisfy the court that the school
board had sufficient causc to dismiss the teacher. It did not accept,
however excessive absences as o legitimate reason for dismissal. The
court noted that the school board had an unlimited  80-day sick leave
policy, and there was no evidence that the teacher's absences were not
for legitimate reasuns despite the fact that she was absent 90% days
during the three year period of 1969-72 and 12Y2 days during the first
59 days of 1972-73.

NONCOOPERATION
Irby v. McGowan, 380 F. Supp. 1024 (S.D. Ala. 1974).

Question. Is uoncoouperation asufficient reason for teacher dismissal?

Facts. The board of education fired a nontenured teacher for being
noncooperative. The minutes of the board supported the accusation,
The teacher challenged the entry and alleged three causes of action: (1)
deprivation of liberty without duc process, (2) a reasonable expectation
of employ ment, and (3) a violation of her free speech. She sought relief
under section 1983 of the Civil R.ghts Act, induding 1cinsta.cment,
a due-process hearing, and back pay.

Decision. The court disallowed her claim. It held that she was not
rehired due to her inability to aceept supenision and direction, he
failure to follow the guidclines of the Enghish program, and ber nonpro-
fessional attitude.

Commentary. In this casc, the teacher was teleased for a number of
actions, the sum of them constituting sufficient cause. With respect to
her teaching, she had objected to ha assignment. The English program
was funded through a foderal project and involved approval, auditing,
apd evaluation at the conclusion of cach year. All the teachers tanght
on motc than ene grade lovel and were subject to periodic reassignment.
The teacher aised objections to this. With respect to her professional
attitude, the teacher was very outspoken and riticized soddal promotion

O 1 materials and mcthods used in the English project. She failed to

3
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meet deadlines. At faculty meetings she ashed more questions than any
other teacher. It was evident that she h.d a pewsonality clash with the
administration as well as with fellow tcachers. .

The court held that the teackier had not been deprived of any liberty.
Morcover, she had failed to prove that she had been deprived of any
constitutional right,

For nontenured teachers, promotion, contiact renc.sal, and tenure
are not automatic. .

The reference in the school board’s minutes book was in no way
damaging to the teacher, for its contents had been revealed not by
school personnel but by the husband of the plaintiff.

Here, the Civil Rights Act didnot apply to a cause in which one could
not establish a violation of any constitutional rights.

OFF-CAMPUS BEHAVIOR
Fisher v. Snyder, 476 F.2d 375 (8th Cir. 1973).

Question- Can a teacher be dismissed because of off-campus behavior
that the school board judges to be “conduct unbecoming a teacher”?

Facts: A middle-aged, divorced high school teacher, following the
advice of the seeretary of the school board, accommodated uvcmight:
guests in her one-bedroom apartment. On one occasion, a 26-year-old
man who was completing college requirements by observing classes
in the school district remained in the teacher’s apartment for approxi-
mately a week. Based on the superintendent’s recommendation that
the teacher was _involved in “unbecoming conduct™ that “was not
conducive to maintenance of integrity of the public school system,”
the school board dismissed her.

Decision: rhe appeals court affirmed the lower court’s action in
holding that the teacher’s behavior did not constitute <ause for dis-
missul. Because it was unsubstantiated, the school buard's inference of
misconduct was arbitrary and capricious and therefore constituted an
impermissible reason for tqrminating her contract,

Commentary: On several occasions, at the suggestion of the board
sccretary, the teacher had permitted visitons to 1emain overnight in her
apartment since hotel/motel accommodations in the town were lim-
ited. During the 1972 school year, a young male ac quaintance of her
son stayed at the teacher’s apartment for a week while obsenving classes
at the school. At the conclusion of the young man’s visit, the school
board informed the teacher that her contract would not be renewed,
At a hearing before the b(m[d, the tcacher was given the l)().lr(l"b reasons
© e dismissal: (1) she was a single woman, and (2) she had permitted
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men to remain in her apartment osernight, one of whom had remained
for approximately a week.

The board followed the procedures provided by Nebraska law for
terminating a nontenured teacher’s contract. However, the court deter-
mined that, under these laws, the -board had acted arbitrarily, capri-
ciously, unreasvnably, and unlawfully, and, therefore, the teacher
should.be reinstated. While a school board may inquire into the charac-
ter and the integrity of its employeces, dismissals as a result of such in-
quiries may not be arbitrary, capricious, and unsupported by facts.
The court stated that “idle speculation certainly docs not provide a
basis in fact for the board’s conclusory inference of impropricty on the
part of the plaintiff.”

It would seem dlear, based on this and other court decisions, that, i
where a statute provides, 4 school board may dismiss a teacher because
of unbecoming conduct vuside the dassroom. However, the board
must demonstrate that the conduct is injuriou. ‘v the teacher’s ability
to function in the dassroom. Any school board considering this type of
action must investigate the applicable statutes and the merits of its case
before proceeding.

: " DELIVERY OF REPORT AT BARGAINING SESSION

Gicriengcr v. Center School District No. 58, 477 F.2d 1164 (8th Cir.
1973).

Question. Can & teacher be dismissed for disrupting the district’s
vperativns by delivering, at a teachers’ association meeting, a report on
the distiict’s. prosumned finandial ability to pay teacher salary increases?

Facts. The school board summuarily dismissed a teacher because, at
a lowdl teachers’ assodiation meeting, he delivered a report concerning
the district’s finandial ability to raise teachers’ salaries. In justifying its
actions, the board dted the teadhier’s pievious problems with the ad-
winistration. Two years carlier, despite o recommendation for his dis- -
missal, the board had 1cassigned Gierienger from his counscling position
to one as a physical education teacher.

The district court 1uled in favor of the school district. The teacher
appealed.

Decision. The direnit court of appeals overturned the lower court’s
dedision and ruled that the information conte’ned in Gierienger’s report
to the teachets’ assodiation was a matter of public record: protected by
First Amendment rights  and, thercfore, its distribution was not a will-
ful attempt to disrupt the operations of the school district. Gierienger

Q as ordered reinstated and compensated for lost pay.
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“Commentary: Although Gierienger had hLad previous problems with
the administration, his change in assignment was followed by a two- |
year period of satisfactory performance. The court held that, because ;
of this period of satisfactory perforraance, it was invalid to consider |
Gicrienger’s previous employment problems as bearing on the present |
: case. Therefore, it limited its ruling to whether the report delivered to |
B} the teachers’ association was protected under the First Amendment ‘

\
|
(

right of freedom of specch. ’
In its ruling, as in the case of Pickering v. Board. of Education, 891
US. 563 (1968), the court found that because the teacher had not
intended to disrupt the orderly operation of the school district and
because the information contained in the report to the teachers’ associa- -
tion was a matter of public record, the teacher’s actions were protected !
under the First Amendment. * 0
In any situation in which teachers’ associations meet with or engage
in collective bargaining with school boards, the school district must
carefully consider its actions in the light of possible unfair labor prac-
tice charges or court actions. It would be advisable for school boards to
enact policies governing the conduct of negotiations so that there will
'\ ' be little question regarding the activities of the partics during collective
|

bargaining. )
Administrators arc also advised that teachers unpopular with them

are not nccessarily incompetent teachers. Penalizing a teacher vindic-
tively will not be supported by the courts.

VIOLATION OF BOARD POLICY

Whitsel . Southeast Local School District, 484 F.2d 1222 (6th Cir.
1973). :
Question: Is a teacher dismissal for violation of board policy in con- ~
flict with the First and Fourteenth Amendments? .
Facts: A teacher was discharged for inefficiency, insubordination, '
and violation of a school board regulation. The board’s charges were '
based on the teacher’s conduct during an unauthorized assembly of
approximately 400 students in the school gym. The students wanted an
explanatidn for the dismissal of two popular student teachers.
: The bourd charged that the teacher failed to keep his students in the
L classroom during the assembly, he violated a school district regulation
that opposed the disruption of classes due to student participation mn
politically oriented activities, and he contradicted directions the super-
intendent and principal gave to the assembled students. The teacher’s

X E TCM was terminated after the SCh?dl board gave him a hearing. _
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Decision: The direuit court upheld the board™s dismissal of the
tecacher. :

Commentary. The court reviewed events that vecurred before, dur-
ing, and after the student assembly as well as all the written documents
and legal procedures that were pertinent to the dismissal of the teacher.

The teacher was employed in a high school near Kent State Univer- '
sity. The student-initiated assembly took place on May 6, two days
after the antiwar demonstration on the Kent State campus in.which.,,
four students were hilled. The two student teachers dismissed by the
schuul board were Kent State students who had attended the antiwar
rally. :

At the trial in the federal district court, the issues were limited to
the cvents of May 6. Neither the teacher’s dasstoom expression of ideas
nor his teaching performance was at issuc. The cireuit court, therefore,
focused un the teacher’s activities of May 6 to determine whether he
had Leon dlsmissed fur conduct protected by the First Amendment.

The court ubsernved that the teacher made statements that, in a dif-
ferent context, might be protected by the Constitution. In this situa-
tion the teacher was terminated for what he did not say as well as for
what he did say. After the superintendent told the assembled students ‘
to return to class, the teacher did not urge them to follow directions. '
Rather, his remarks encouraged the students to disubey the superin-
tendent. These actions violated a regulation that required the teacher
to assist in “quelling™ student disruptions and, thus, “interfered with
the regular vperation™ of the school. The court decided that the teacher
had been dismissed for insubuidination and violation of a buard regula-
tion rather than for the advocacy of ideas.

In this case there were no procedural questions, the school board
ubserved duc-process requircinents. The board gave the teacher written
notice and time to prepare o defense. At the hearing the board made
tharges permitted by Ohio law. The buard’s charges against the teacher
were based un the teacher’s conduct before and during the student
assembly and his violation of the board regulation that vpposes loss of
schoul time due to student political activitics. A stenographic record
of the hearing was made, and the teacher was given the right to appeal.

The court alsu determined that the teacher was not denied equal
protection of the laws even though two other teachers who spoke at the
assembly had not been similarly disciplined. The other teachers resigned
before final disciplinary action was taken in their cases.

The court’s decision illustrates the importance of restricting charges
(u,alnst teachers to matters allowed by law as well as of following
I: lCatutury provisions for tummatnun pruccduus The board regulation




opposing activitics that result in disruption was legally defensible, and
the teacher was accorded all due-process safeguards. As a result, the
court determined that the board did not violate the teacher’s rights,

STATEMENTS RESULTING IN SCHOOL DISRUPTION
Birdwell v. Hazelwvod School District, 491 F.2d 490 (8th Cir. 1974).

Question. If a teacher’s statements result in school disruption, are
thosc statements constitutionally protected? -

Facts: A probationary teacher objected to the presence of ROTC on
the school campus. The military were there to provide information to
students about military service. In objecting to their presence, the p
teacher led a gencral discussion about the armed forces, became upset,
and suggested that the military should lgave the campus. e suggested
! further that apples should be thrown at the recruiters. The principal
: and the superintendent recommended that the teacher be dismissed.
The school board agreced and voted to release him.

Decision. The court upheld the school board. Although a teacher is .
protected with some degree of free specch, that protection is not abso- -
lute. Unlike Zinker (which held that the standard for restricting speech
is evidence of substantial and material disruption), the court held that
“one dues not have to wait for the blow to fall before taking action.”

Commentary. The school administrators were protected on two
counts. First, they had given the teacher adequate due prucess. The
principal had sshed the teacher to meet with him. The teacher did so
only following 4 sceond request, there had been no response to the
first request. Following the principal’s recommendation to the superin-
tendent that the teacher be dismissed, the teacher was invited to appear
before the board of educatiu... Y. did not show up. ) ;

Concerning the substantive issue, the teacher’s conduct had been
such that sufficient cause existed for his dismissal. The action in which
he had engaged in the dassroom was unrelated to his duties as « mathe-
matics teacher., Students” time and attention had been” diverted from
their studics. The Constitution does not protect teachers’ comments
directed at inflaming students to violent action.

In both substantive and procedural matters, the school administra-
tors had acted wisely and judicially.

THE BEARDED TEACHER

Ball v. Kerrvidle Indcpcndclnl School District, 504 S.W.2d 791 (Texas,
1073).
O
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Question: Can a teacher be fired for refusingto shave his beard?

Facts: The superintendent of a Texas school sy stem asked a teacher
to shave his beard. The teacher declined. The superintendent then rec-
ommended that-the teacher be fired. The school board held a hearing
at which the teacher and his lawyer had an opportunity to present evi-
denge and cross-examine witnesses. The board then terminated the
teacher’s contract.

Decision: The court ruled in favor of the teacher.

Commentary: The court reviewed the local school district’s authority
in adopting and enforcing reasonable regulations that promote the
state’s interest in maintaining an appiopriate learning environment.
The school district does not have to tolerate interference with school
management or accept conduct that undermines school discipline or
disrupts the orderly process of learning. The district has the right to
make reasonable rules concerning the conduct and dress of teachers.

The school district’s argument was that the teacher’s beard caused

(and would cor tinue to causc) disruptions, distractions, and disturb- .
ances in the educational process. The teacher'’s beard had caused some
distractions at a faculty mecting priot to the opening of school. Admin-
istrators testified that professional educatons agice that teacher conduct
that causes distractions should be avvided. The administration also
stated that several parents had asked that their children not be assigned
to the bearded teacher’s classes. The superintendent and the principal
testified that if the teacher were allowed to wear a beard, it would be
difficult to enforce the rule prohibiting mustaches and beards on stu-
dents. The superintendent also testified that he had received approxi-
~ mately 60 antibeard statements. :
“ The court observed that the school distiict’s evidence did not con-
clusively establish that the beard interfered with the orderly functioning
of the schools. The court made several points about the administrators’
testimony:

L. Almost all the testimony consisted of opinious of school
officials.

2. No one testified that he had read o1 been told that wearing
the beard would be a significant distrac tion from the educa-
tional process.

*3. No one testified that, based on his persondl experience, the
teacher’s beard would be a distracting influence,

4. At best, the administiators’ testimony was to the effect that

@  they feared that the beard would cause distraction among the
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students; they did not give details that described the facts,
experience, or opinion on which such fears were based.

5. The superintendent did not specify how many of the 60
antibeard statements came from the local community. (Sume
200 pcople had signed a petition urging the school board to
reconsider its action against the teacher.) '

6. The school district did not object to mustaches on teachers.

This court decision is consistent with previous holdings on cases con-
cerning teachers with mustaches. The court 1eaffirmed the school dis-
trict’s right to make and enforce rules governing a teacher's conduct
and dress, provided the evidence justifics the necessity for the rule.
Here, the administrators had not made a case strong enough to support
the rule. The court also noted local cummunity attitudes toward the
casc and the need for some consistency in rule-making. The court might
have been more favorably disposed if parents, students, teachers, and
administrators had collectively developed the rule against beards and
the justification for it. . .

NEGLECT OF DUTY

Simon v. Jefferson Davis Pansh School Board, 289 So. 2d 511 (La.
1974).

Question: Can a teacher be fired for neglecting his duty?

Facts. The school board (harged that the following behaviors con-
stituted neglect of « teacher’s duty. using his free class period improp-
erly, bcing late to class, leaving classes unattended, m.nking statements
conccrnmg sexual practices between the races, assuming the role of
supervisor in the hall, leaving no lesson plans or 101l books for substitute
teachers, and refusing to accept help from the prindipal. The teacher
had a public hearing before the school buard and was dismisscd.

" Decision: The court upheld the teacher’s dismissal.

Commentary. The court considered the statute governing the teach-
er's dismissal, the evidence supporting the charges against him, and the
evidence supporting the teacher’s claim of Fiist Amendment protection.

The teacher claimed that the statute providing grounds for dismissal
was unconstitutional. The court gave two reasons for refusing to voa-
sider this claim (1) the teacher did not raise the issue in the lower court,
so he could not raise it in the appellate court, and (2) at the time of the
claim, the statute provided several bases for dismissal, including incom
pctcmy, dishonesty, advocacy of radial integration, and neglect of duty.

: teacher was not fired for advocating integration.

L . -
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Administrators, teachers, and students presented written evidence
that the teacher had neglected his duty. The court found that the
evidence supported the following charges against the teacher:

1. He had left his class unattended, and a disturbance between
white and black students had occurred. .

2. He had made statements in his class concerning the sexual
practices of the black and white races,

3. On three occasions, he had waltked the halls, assnmed a super-
visory position, made notes in a book, and upsct teachers,

4.0n 11 or 12 days he had not left his 10l book for substitute
teachers, ’ ,
5.1lc had not a cepted constiuctive criticism from the admin-

istratos. . /

“ The court did not accept two of the board’s charges as snfficicntlvy
important to merit dismissal. the teacher’s tardiness and his misuse of
his free period.

The court record indicates that the school officials prepared carefully
for this case. From all the grounds for distuissal provided in the statutes,
the administrators selected the one that could be supported by evidence.
They had records concerning the natwie and dates of the teacher's ac-
tions, and they had personnel who could present evidence to support
the charges. In addition, the administrators had made efforts to help the
teacher improve, 9

NATIONAL TEACHLRS EXAMINATION IEST SCORES

United States v, Chesterfield Countv School District, 484 F.2d 70 (+th
Cir. 1973). , *

Question® Are low scores on the National Teachers' Examination
(NTE) valid criteria for dismissing teachers in o newly desegregated
school system?

FactsIn the course of cffecting 4 court-ordered descgregation plan,
a South Carolina school distric t dismissed ten certified teachers who had
been teaching for periods 1anging tfrom 4 to 30 years. South Carolina
issues teaching certiticates gaded from A" w0 “D.” Of the ten teachers
fired, one was a “B” certiticate teacher who was dismissed for incom-
petency, and nine were “C” cartificate teachers who were dismissed as
a result of a newly adopted school disttict policy against employing
“C™ teachers. The poljcy against retaining “C™ teachers was adopted in
Q ttempt to upgrade the faculty,
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The United States alleged that the dismissals were racially discrimi-
natory. The distiict court denied the 1equest for 1cinstatement of the
teachers.

Decision. The circuit court upheld the dismissal of the “B™ teacher
for incompeteney, however, the court found that the dismissal of the
nine “C" teachers was racially disciiminatory and dirccted the district
court to order their reinstatement.

Commentary. The court dealt with South Carolina’s certification
practices .and the school district’s employment practices and policies.
The court applicd two different legal principles to the two facets of the
case- the dismissal of the one “B” teacher and the dismissal of the nine
“C” teachers.

The letter grade on a South Carolina teacher catificate is based on
the teacher’s score on the NTE, The assigning of the letter grades has
been somewhat inconsistent: since 1915 score 1equitements for the
various grades have chapged four times, and at different aunes the state
has assigned different grades to the same NTE scores.

The school board, un the basis of recommendations from theprind:
pal and in advisory council, annually determines whether t relire each

teacher in the district. In 1970 the superintendent initiate o policy of

terminating “C" teachers. The nine.”C" teachers in question were ter-
minated in aceordgiee with this policy. No white teacher was termi-
nated as a Mtlﬂp policy. At the same time, the school district
retained 26 “B” teachers and hired 3 new “B* teachers whose NTE
seorgs were lywer than or identieal to the NTE scotes of the 9 dismissed
“C” teachers.

The court said that the school distiict must present dear and con-
vindng evidence that the dismissals were not racially motivated, other-
wise, the teachers had to be reinstated with back pay. The school
district’s “good faith is an important factor, but it is not a determinative
factor unless and until complete absence of radially discriminatory in-
tent is also shown.” In addition, the schoul distiict had to show that
its requirements for employment wae related to _|ul) performance.

Although the court reviewed testimony coitcerning the l(l.munslnp
between the: NTL and teacher hnowledge, the court did not take a
position on whether the NTE was validly used in the dismissal of the
ninc “C” teachers. The cowrt held that the nine dismissals were racially
discriminatory because the schiool district applicd ity policy  against
employing “C" teachers in o nonuniform and uneven fashion. The 26
“B” teachers retained had “NTE scores lh.ll would have qualified them
for ‘C’ or ‘D’ certificates of later vintage.”

When aschool district retains “‘l’b‘}ll)bl.lllti.ll number of white teachers

.
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s

with NTE scores” that are lower than the scores of the black teachers
it dismisses, it is racially discriminating against blacks. Even though the
district may have been trying to descgregate and even though “the
inconsistency created by the use of ‘C’ grades rather than numerical
scores was ‘unknown’ ” to district officials, the “discriminatory effect”
of the action makes it invalid, @'d the school district had to reinstate
the teachers. .

Racial discrimination was not evident in the case of the “B” teacher
discharged for incompetency. The school distiict showed that her class
was unattended and in disorder “a number of times,” that she did not
“preside” or “function’ as a teacher, and that she “had no enthusiasm
for in-service training in remedial reading and declined to implement™
techniques taught at the training sessions. This evidence supported a
lismissal based on inéompetence. .

Other facts added to the conclusion that her dismissal was not racially
motjvated—seven white “B™ teachers weie also terminated, and, simce the
faculty at the school where she taught had been integrated, her retention
or discharge would not significantly affect the faculty’s racial balance.

In the case of the “B™ teacher discharged for incompetence, the
court’s decision illustrates the impor tance of documenting evidence that
describes tl$c unsatisfactory aspects of the ‘teacher’s performance and:
proving that A effort was made to help the teacher improve. The de-
cision regarding the nine “C” teachers puints out the importance of
examining in detail both the facts that underlie propuserd school policies A
and the possible effegts of the policies.

In this case the school district should have cher hed with the state
certification bureau and with the Educational Test'ng Service to obtain
«omplete information regarding certificate grades and NTE scores before
it adopted a policy to terminate “C* teachers. The effects of this policy
were discriminatory, and the district could not show an “absence of
racially discriminatory intent.”

The administrator should also note that cmployment 1equirements
and practices must be related to job performance. The NTE assesses the
knowledge of recent college graduates. The exam is an inadequate meas-
ure of an experienced teacher’s knowledge and, as a result, is inadequate
as the sole basis for a decision regading the retention or discharge of an
experienced teacher.,

INCOMPETENCE BASED ON STUDENTS' LOW TESI SCORES

i Scheelhaase v. Woodbury Central Community School District, 488 F.2d
| 0" ‘8th Cir. 1973). ‘ .
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Question. Can «a school boad fire o teacher for incompetence on;the
basis of students’ low test scores?

Facts. In November 1968, the state (Iowa) gave the school system
vne year to correet program deficiencies or face 1icmoval from the list
of approved schools. By October 1969, the state had commended the
school district for corzecting its deficiendies, and the school district was
( continucd on the‘approved list.

At the end of the 1969-70 school s ear, « nontenued teacher’s con-
tract was not renewed because of her students” low test scores. A fed-
cral district court ruled that the teacher had « “property interest™ in
her emeployment and that she could net be dismissed without due
process. The cowt held that wing low test scotes as grounds for dis-
missal was abitray and capricious anc thus denied the. teacher due

process. The cowst ordered her reinstatement and granted her (l.lm.lgcs.\

-~

The school board appealed.

Decision. The ciro .t court overruled the district court and upheld
the board’s dismissal of the teacher.

Commentary. The teacher contended that the distyict’s failure to
renew her contiact un the basts of her students’ low test scores violated
her right to due process. The school system argued that the use of test
scores as a measure of teacher competency was o valid and reasonable
exercise of its discretion, the federal cowt did not have jurisdiction on
the matter, the teacher did not have o constitutionally protected “prop-
erty” right to contract rerewal; and the choice between contract re-
newal or nonrenewal was a discretionary powetr of the board granted to
it by the state.

The circuit court teviewed the question of federal jurisdiction in the
case: Did the board’s refusal to renew the contract violate « right pro-

. tected by the Constitution? In lowa, teachers are hired on a year-to-
year basis. The statutory vne-year limit on board-teacher contiacts gives
the school board the right to review ity staff annually. In the absence of
a tenure statute, the buard has the right to refuse employment for any
rcason or no reason os long as the decision does not violate « specific
constitutional right. The court observed that not every civil right is
protected by the Constitution. Rights not derived ftom the Constitution

- or federal law arc left to the protection of the states.

The court also quoted Chicf Justice Burger in Roth and Sind.rmann
as having said that the elationship between o state institution and its
teachers is a matter of state law; therefore, state taw, except as prohib-
ited by federal law or the Constitution, governs teacher contracts.
Morcover, “property interests’ are created and defined by “an inde-

@ ndent soutee such as state law.” Since Towa imposes « one-yea limit
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on board-teacher contracts, & property interest may not be created,
and, thus, the board’s refusal to renew the contract Jdid not violate the
teacher’s constitutional rights, Fuither, the power to remove comes
with the power to appoint; the school board has the power to hire and
fire teachers in accordance with provisions created by state law.,

‘The court also maintained that the deteimination of tompetency is a
responsibility of the school district. Using low test scores ds grounds for
dismissal may lead to “wiong” decisions, but the court would not inter-
fere as long as school officials were honestly trying to perform state-
manda(ed dutics and not vivlating constitutionally protected rights.

The court’s decision does not imply that low test scotes are adequate,
grounds for dismissal for incompetence. The one-yea statutory limit on
teacher contracts protected the school distiict in this case. In states with _
tenure statutes property rights may be created, and due process will be
required. In s+ I cases dismissal for incompetence must be supported
by evidence that proves incompetence and shows that «dministrators
made an ¢ffort to help the teacher impro\vc.

MATERNITY LEAVES

- -
Clevelangl Board of Education v, LaFleur, 414 U.S. 632 (197:4).

Question Is an inflexible maternity feave for teachers constitutional?

Facts: This Supreme Court decision involved two similar cases. In
the first, the Cleveland board of cducation requited that all pregnant
teachers take a maternity leave beginning five months prior to their
expected confinement. The policy allowed the teacher to return to
work the first semester after the child reached thiee months of age, but
it did not guarantee that there would be work for het when she became
available, The teacher on leave received no sigh leave pay.

In the second case, the Chesterfield County (Virginia) board policy
required that teachers tahe maternity leave fowr months prior to the
expected bivth. Under this policy, a teacher was cligible to return to
work when her physician furnished permission and she SAVC AsAUTANCES
that child care would not interfere with her work.

Decision: The U.S. Supreme Court held that these maternity leave
policies were in violation of the duc-process Jdause of the Fowteenth
Amendment,

Commentary: The justices in the majority held that persondl deci-
sions such as those reiated to family life are protected by the Fourteenth
Amendment. While the school may sech to provide for an orderly
continuation of instiuction, the restrictions placed on mdividual teach-
ers through an arbitrary policy is the gieates problem. Further, it was
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ot shiown that all pregnant teachers would be unable to disch, arge their
duties effectively. The Court determined that the pregnant teacher and
her physician should judge when she should stop teaching. That is to
say, the judgment is more medical than administrative,

The Court also declared void the part of the Cleveland policy deter-
mining when o teacher could resume teaching, This part of the policy
was found arbitrary and irrational. On the vther hand, the Court upheld
the Chesterficld County p()llL\ un returning teachers.,

The Court was of the opinion that maternity leaves should be handled
on“an individual basis. This recognizes that vne teacher may have to
withdiaw fiopn teaching shortly after becoming pregnant while another
may teach almost to confinement.

This decision 1aises questions about maternity leaves for noninstruc-
tiomt! stall, The Cowrt did not, however, address itsell to that yuestion,

¢ \

SUBSTANTIATION OF REASONS

Serignet v, Livingston Parish School Board, 282 So. 2d 761 (La. 1973).

Question. Can o superintendent tecommend that a teacher be Tired
on the grounds of incompeteney and willful neglect of duty if these
charges are unsubstantiated conclusions?

Facts: In a letter dated April 5, 1971, the superintendent of schools
notificd « teacher that he was being dismissed after less than thize years
of service because of “incompetency and willful neglect of duty.” The
superintendent cited the part of the state code that deals with “how and
under what conditions a probationary teacher may be dismissed™. the
board “. . . may dismiss or dischatge @ probationary teacher upon the
written recommendation of the superintendent of schools, accompanied
by valid reasons thereof.”

The trial court sct wside the teacher’s dismissal and awarded him the
back salary due under his contract. The teacher contended that the trial
court had properly declaed his dismissal illegal because the superin-
tendent’s wiitten recommendations were not accompanied by valid
reasons and that no such valid redsons ¢ existed. The school board ap-
pealed this decision. :

Decisivn. The appeals court affiomed the judgment of the lower
court. The court decided that the school board did not act on *“deailed
written charges specificd by the Suparintendent.” Fhe .lppt.llb court
instructed the school district to pay all costs for which it was liable
under law,

Commentary. The comt held that the superintendent and the board
must comply with the terms of the applicable statute. T the present
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case the schoul o d’s toolution did not state that the superintendent’s
E dismissal recommendation “was accompanied by valid reasons, cven
though such alleged teasons acic given latar. At no place in the appro-
» priate buard minutes did any valid 1casons for the dismissal appear,
i The dédision in this case was based on the school board’s lack of
-t conpliance with the tams of the state statute governing teacher dis- 5
missal. Particalaly in light of the spread of callective bargaining agree- ’
ments that contain teachar Guauation dauses, boards of education must -
be sute to comply with all required procedures when dismissing staff -
membars, Whon valid teasons exist and proper procedues are followed, .
school boards can terminate a teacher’s contract.

*
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STATUTORY REQUIREMENTS

Bluc Sprengs Reorganized School Distnct 1V o, Landuyt, 499 S.W.2d
33 (Missouri 1973),

Ouestiovn. Can aschool distiict fire o tenwed teacherwithout follow-
ing required procedures? )

Fucts. Aftar the tcacha slapped one student and paddled another,
administratons ashed har to resign. She 1 -fused. On Maich 8, 1972, the
superintandent sent her @ 25 item notice charging incompetency, inef- ,
ficiency, and insubordination and warning that if she did not correct
her behavior she counld be fived. -

Thred administrators, the teacher, and the teacher’s lawyer met on
March 225 the teacher was told that if she corrected the 25 items the
problem would be 1csolved. Subsequently, the principal spent time
obsanving the teacher. She no longa administered corporal punishment,
but she was a fow minutes late to class on several vccasions, at.d she did
not heep har students in astraight Dne on the way to the cafeteria.

On Apul 30, ten charges were issucd against the teacher, and she was
given notice that a board hearing wouid be held on May 24, Except for
the charee that the teachar did not follow school policies, the charges
made on April 30 wac different from the 23 items on the March 8 list.
Ihe school district did not give the teacher 30 days in which to correct
the complaints made on April 30, At the board hearing,. supervisor
pensonncd tostificd that the teacher had corrected all the original charges
exceptone not following school district policics, The board terminated
her contract,

Decesion. The tcacha won the case. The court obsenved. that the
schaol district did net tollow dismissal procedures required by the
Teachers’ Tenure Act ind ordered reinstatement.

Q@ " ammentary. Th. soun reviewed the facts of the case, the statutes

ERIC | 55

=S
RN A et provided by eRic: .




« N

that pertain to teacher dismissal, and the errors made by thc adminis-

trators and the school board.

Statutory requircments for teacher dismissal in Missouri are detailed

and spccific:

1. The teacher cannot be dismissed until after he or _he receives
a written notice of charges that specify “with particularity™
the grounds for dismissal, a notice of a hearing, and a hearing
by the board, if the teacher desires it.

2. At lcast 30 days before a notice of charges is sent, the teacher
must receive a written warning that specifically states the
causes that, if not removed, may result in a notice of charges.
The administrator must make an cffort to help the teacher
overcome the problem. This provision is designed to ensure
that the teacher knows what the problem’is and is given a
chance to remove the deficiencies. The warning notice is re-
quired only when the charges are incompetency, inefficiency,
or insubordination. (There are five other grounds for dismissal
that do not require a warning notice.)

_ 3. Ifcither the board or the teacher wants a hearing, it must take

" place between 20 and 30 days after a notice of the hearing

has been sentThis provision gives time to prepare for the
hearing. e

Referring to the Law governing dismissals, the court puinted out the
crrors school officials had made. One mistake was made on April 30.
Except for “not folloving school policies,” the April 30 charges were
“new and different™ from the 23 items on the March 8 list. New and
different charges required an additional warning notice and an addi-
tional 30-day atoncment period, neithe: the warning notice nor the
atonement period was given. In fact, the teacher was suspended on
April 30 and thus bloched from making an attempt to overcome the
ncw problems.

Some of the April 30 chaiges did not specify “with particularity”
the grounds for dismissal. The principal testificd that on March 30
when the teacher had asked how she was doing (with respect to the 25-
item list) and if he had any suggestions, he had no complaints at that
time. The court did not think that this represented a good faith cffort,
as the law requires, to help the teacher improve.

The court also pointed out that there were alternative grounds for
dismiss.nl that do not require a warning notice and a 30-day atonement

~iod. Failure to obey regulations of the school boaid is one basis for
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dismissal; however, this charge was not made. Also, all the rules the
teacher was charged with violating weie issucd orally o1 in a written
memorandum  from the principal. The ‘cowrt obsenved that the clear
solution would be to make sure that all the school distiict’s important
rules' appear in published 1egulations. Oral communication and written
notes are not considered publislied regulations.

This casc illustrates the impgi tance of detailed prepatation when the
dismissal of a teacher is being t(!miducd. Administiators must read and
follaw the Taw. A lawyer might well be ashed to 1eview all the legal
Tequirements necessary to show that the district has complicd with the
statutes and has avalid case. The grounds for the action must be chosen
carcfully. Specific charges allowed by law should be set forth and spe-
cific efforts made to help the teacher improve should be documented. '
In this case, obsenvations, assistance, and the collection of ovidence _—
should have begun in December when the cotporal punishiment took
place.

HEARING NOT REQUIRED

. Robinson v. Jefferson County Board of Ldwcation, 485 1.2d 1381 (%ih
- Cir. 1973).
Question: Can the school district dismiss « nontenuied teacher with-
out giving the teacher a hearing?
L. Facts: A teacher was dismissed for use of prolanity in class, ineffi-
ciency and incompeteney in the performance of her duty, and inabiliy
to relat to ninth-grade students. She was not given o hearing,

Decision: The court upheld the board's refusal to renew the teacher’s
contract without giving her a hearing,

Commentary: The cowt dealt with two aspects of the cases (1) the
board’s refusal to rencw the contiact without giving o hearing, and (2)
the reasons for the dismissal.

The court said that the teacher’s wigument that she was entitled to 4
hearing was without merit. The teachar contended, that her contract
with the board created o« “property interest” within the meaning of
Roth and Sindermann and that she had the 1ight to o hearing prior to
dismissal. The court disagtecd. The coart alss maintained that the lan-
guage ol the teacher’s contiact did not 1cquire that an impartial body
determine the cause tor dismissal.

In addition, Alibama law provides that noetenued teachers can be
dismissed “*whenever, in the opimion of the board, the best interests of
the schools requite™ dismissal. Determining whethar a basts for dis-
O al exists is a disaretionary gnwl ol the bowd. The teacher,
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therefore, did not have vtected “property interest™ in reemploy-
ment, and the board lmd Y tight to 1efuse reemployment” without
giving a hearing.  °

It should bL noted that the schoul distiict did not create property
rights by promising or imply ing continued employment. Also, the court
decided that, although the board’s charges might affect the teacher’s
ability to find other work, the cffect did not deprive her of liberty.
The judge dedided that the charges did not damage thie teacher’s stand-
ing or attach stigmas ‘to an extent that would prevent her frum getting
‘ .mothcr job.
. The teacher claimed that the principal of the school did not accept
her ideas about teaching and that she was dismissed for “expressive
behavior” protected by the First Amendment. The cowt reviewed the
reasons for the teacher’s dismissal and upheld her dismissal for ineffec-
tiveness.

W

SUFTICIENCY OF NOTICE

Fisher v. Independent School District No. 118, 215 N.W.2d 65 (Minn.
1974).

Question. Can aschoolboard fire o teacher without giving the teacher
time to prepare for a hearing?

Facts: The board notificd the teacher on March 16, 1972, that a new
program would begin in the full, cmploying two part-time teachers. The
board discontinued the teacher’s, position and offured her o part-time

job. The teacher was advised 1h.|t she was allowed a hearing if she made
thc rcqucst within 11 days. The teacher obtained an attorney and, on
March 27, requested o hearing, The board stated that it received the
tequest on March 29,

Operating under a law that 1cquired teacher dismissals to be com-
pleted by April 1, the board sent the teacher and her attotney telegrams
setting the hearing date for March 30, This notice gave the teacher 18
hours to prepare for the hearing,

Decision: The court ruled that the dismissal was invalid.

Commentary. The school board’s action was prompted by the ingom-
plete advance plamning o its cducational program and as an attempt to
satisfy legislative tequirements for teacher dismissals.

Athoush the school stticials had been planning the spedial education
program for aycar, they had alinost no state guadedings for it. There was
abso little evidencd that the school officials had assumed any initiative
in exacting more specific guidelines fiom the state.

O The court vhsernved that part of the problem was caused by the state
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statute. The law required only that the board give the teacher “appro-
priate and timely™ notice of the date of the heating, The law did not
specify how many days constituted such notice. Here, the conrt ruled
that 18 hours did not constitute timely notice.

The court made « strict interpretation of the legal requirements gov-
erning teacler dismissals. [t held that discontinuing . position is « legiti-
mate reason for firing a teacher. However, o heating is required, and
that hearing must constitute ¢ “meaningful process.” The board had to
show that the dismissal was based on facts, not on an arbitrary whim,
Adoption of the program on March 14 and the legal 1equirement to
terminate teachers by April 1 was an insufficient defense. The court
stated that the board, not the teacher, had the obligation to plan its
actions in advance. The board initiated the dismissal, and it was obliged
to aiticipate and perform all the procedures the law required.

PROBATIONARY PERIOD

“Provus v. Board of Education of City of Chicago, 298 N.E.2d 405 (1.
1973). :
Questions: Doces a teacher’s probationary petiod begin when he re-
ceives his temporary certificate or when he is formally appointed to
position? Must the dismissal of a probationary teacher veeu during the
probationary period itsell o1 can it veewr within a 1easonable period
after he completes the probationary period? Does the superintendent
have the authority to dismiss a probationary teacher o does the board
alone have the authority?

Facts: Provus was awarded a temporary teaching certificate and
worked as a full-time substitute until he 1eccived a formal appointment
on March 17, 1969,

On November 29, 1971, he reccived written notice of his unsatisfac-
tory performance, and the prindipal gave him advice aboat the steps he
should take to improve his performance.

On February 13, 1972, he again received wiitten notice that his
teaching performance was unsatisfactory. On March 3, 1972, he at-
tended a conference at the teacher personnel office to 1eview his un-

“satisfactory evalwation. This confarence wsulted in o recommendation

o - to the general superintendent that Provas's services be ternnmated as of
March 13, 1972, duc to “his failure to maintain order and discipline in
his classroom, his neglect of his papils in failing to give them nec Cssary
individual attention and to correct their mistakes, his failute to prepare
assignments, and {inally his fuilure adegaately to teach the pupils in his
“Q  hgrade class.” é
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On April 12, 1972, the board dismissed Provus.

On May 9, 1972, Provus filed suit against the general superintendent
and the board seehing declaratory relief, injunctive iclicf, and damages.
The Circuit Court of Cook County upheld the discharge of Provus, who
then took his case to the appellate court.

Decision. The appellate court 1eversed the lower court and ordered
that Provus be reinstated as a “tenuied™ teacher in the Chicago public
schools.

Commentary. In this case the facts are not in dispute. The fact that
Provus may have been un unsatisfactory teacher is not in question. The
real legal issue revolved around procedure. Awording to the state
statutces, ‘

1. The teacher’s probationary period begins on the date of his
appointment. N

2. The dismissal o1 discharge of a probationary teacher mnust be X
accomplished during the three-year probationary period.

3. Only the board of education, by formal action, can (lisch(—l.rgg
or dismiss @ probationaty teacher, the superintendent of
schools cannot do so himself,

Because the board did not discharge Provas until 26 days after. his
three-year probationary period endad and did not follow the procedure
for discharging & tenured teacher, the discharge was improper.

In this case, as in uthers, the best interests of improved education
may be foiled because adniinistrators and boards fail to follow the steps
prescribed by statutc. It is imparative that adininistiators be mindful.of——
state statutes because the Loty Cunsiri—contra Ill‘ln;l‘\—\":l_b inflesible,
Where dismissal Taust occur within o specified period, dates should be
established whereby recommendations for dismissal can be properly
considered hefore tenure is automatically granted.

*
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PUPILS

Il

Over the last two decades, the most active arca of school law has i
been that dealing with student rights. On numerous vecasions the courts
have been called on to determine the degree of control administrators .
and teachers have over pupils.

Prior tu the recent avalanche of student cases, courts consistently .
deferred to the judgment of school officials. In fact, judges often
shunned involveinent in school-related matters unless it could be dearly

- shown that administiators and school board members had acted arbi-
trarily, unrcasonably, or capriciously. That is to say, the courts usually .
did not question an administrator’s wisdom or Lach of it. Cunsequently, ;
. school officials exercised considerable autonomy.
The autonomy administrators had in contiolling students began to :

undergo legal modification in the caly 1960s. Recent court opinions
have, in cffect, redefined the administrator pupil relationship. Whercas
previowsly judges may have questioned only whether an administrative
decision was arbitrary, recently judges have looked to the Constitution
and its application to the rights of school students, As the T.S. Supreme
Court stated in Tinker, o« pupil’s 1ights do not stop once he enters
campus.

Many dedisions of the last decade, then, have their 1oots in the
federal Constitution. In particular, the Tist, Fourth, and Fourteenth
Amendments have been dited as bases for Jaify ing the tights of pupils.

This scction treats a varicty of dedisions based on the First and
' Foutteenth Amendments. The holdings dited aie, on the whole, con-
|
|

5

sistent with the general treud of court dedisions on the topic. Before
‘ @ cnting specific cases, an uwnéiuf the cuntcnt tends is inoida,
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(‘t.m.mll), students we now purmitted to diess as they wish unl(.ss
there is a compelling need to restiict their dress, Thiee aiterid may
justify a 1estriction disruption, health, and safety. Some dress codes
have been and are being uplicld, vthers have been overturned because
they were wibittary and vague. Where administiators have imohved
teachers, pupils, and parents in the formulation of the code, the courts
have tended to be more wcepting of the code. Administrators are
advised not to unilaterally draft a diess code that eflects their predi-
lections; the school cannot exercdise exchsive contiol over o student’s
appcarance. )

The courts hae protected students in allowing them to speak and
to refrain from speaking. On the first issue, the courts have found in
favor of students wito niassed for demonstiations and rallies that were
peaceful and did not distupt the school program. On the latter issue,
courts have uphicld students in their refusal to salute the flag for a

variety of reasons, primarily religious and ideological.

To a comiderable degee, students hine been upheld in cases testing
their right to publish and disseminate material that administiators find
tasteless or unrclated to education. School offidials can, however, re-
strict libelous, obseene, o1 putnographic mataial from being published
in the campus paper, and they can restiict, but not furhid entirely, the
dissemination of nonschool material. In upholding the students, a num-
ber ot courts have expiessed the view that education should benefit by
covering ¢ vaticty of topics and ercowraging discussion of lively issues.

In recent years, the Fowteenth Amendment has been cited often in
cases coneerning student discipline, 1t proteets a student threatened
with suspension o1 cxpubsion in that the prindiple of 1easonableness
and fainess must be exaadised. That is, the more seriows the alleged
offcnse and the more sarious the expected penalty( the greater the need
to atford the student procedural due process, This may or may not
imohe a notice ol charges, o heaing, counsel, (ross-examination, and
an appeal, ‘

Courts have consistently tubed that a discipline heaing is an admin-
istrative conference, not a courtroom trial. To the extent that an ad-
ministtator o1 school board displays Taitness and relates the student’s
punishment to his otfense, the comts will uphold the administiator or
board. This standard allows for both flexibility and discretion.

Coutts havc also consistently ruled that school officials can discipline
students, Even corporal punishment is not disallowcd anless it is other-
wisc forbidden by law.

On the question of manicd students, the cowts have viewed them as

Q 10 diffarent from other students, Any attempt to punish o student for
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being married or to deny him an oppurtunity otherwise available to an

“unmaried pupil is unlikely to receive judicial support, Thus, for exam-

ple, a student shauld not be denied the right to participate in inter-
scholastic athletics simply on the basis of his maiital status, Similarly,
married girls should not be singled out for disaiminatory treatment—
cven if they are pregnant.

One of the newer developments in school law is the matter of inte-
grating sports teams by sex. Some of the few courts that have handed
down decisions are allowing integrated team spotts if gl currently do
not have a team and if the sport does not involve phyvsical contact.
Litigation will likely be forthcoming concerning the uncqual amounts
of money being spent for boys” and gitls” athletics,

This discussion suggests, in genceral terms, the current stance of the
law toward student rights, The following cowrt decisions consider the
specific findings in a varicty of student cases. In cach case the court
holding and the rationale for that holding are discussed.

PERSONAL GROOMING AND DRESS
Mick v. Sullivan, 476 ¥.2d 973 (+th Cir. 1973).

Question: Can a student who has been graduated biing a class action
suit concerning a school board's regulations about personal grooming
and dress? .

Facts: A graduate of a high school brought a class ac tion suit against
the board for its regulation on student hain length. ‘The lower count
favored the school district on the grounds that long hairstyles went
against the standards and ideals of the small, sparsely populated district
and might distupt the orderly operation of the schools, ['he vouth
appealed the decision. ‘ R _

Decision: "The circuit court reversed the lower court's ruling on the
grounds that the suit was a class action and that styles of personal
grooming and diess are protected under the Fourteenth Amendment.

Commentary: The lower court expressed sympathy with the ideals
and standards of the community and its tight to guard against disrup-
tion of the schools, The circuit court determined, however, that the
right to choose one's own hairstyle or other mode of personal grooming
or dress is guaranteed under the Fourteenth Amendment,

The argument that long hair is a potential distuption was overturned
here as it has been in other cases. Tt is now well established that schoo,
district policies that go too far in dictating standards of personal dress
and grooming are subject to being overturned.

E O _sccond issuc involved in this case also carries implications for
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rently emolled in school. Since the cowt ruled that the suit was a }
proper cluss action, schuol boards must teevaluate their positions about
the rights of students and nonstudents and establish appropriate poli-
cies. Not all coutts, howerer, would sustain @ chass action suit. .\ 1974
ruling by the U.S. Supreme Cowrt Eisen v, Carlisle, 42 US.L.W. 4804
(1974) -makes it more difficudt to initiate class action suits.

Courts continue to disagree on how far schools can go inrestricting |
diess sty fe. Two choices appear ddear. cither aceept student appearance
or have a strong justification for curbing it.

-

:
schuol buaids: the bringing of « dlass action suit by a youth not cur- |
|
|
|
|

WEARING OF SY\IBOLS

Genosick . Richmond Unificd School District, 179 F.2d 482 (9th
Cir. 1973). .

Question. Docs a policy sgatement prohibiting the exhibition of
prace and ceology symbols violate o« student’s First Amendment rights?

Facts. After the district assistant bul)l.lllll(.lldt.l]l issued @ memoran-
dum to the wachers dealing with the wearing of pants suits by female
members and prohibiting the display of puace and ccology symbols by
students, « p.mnk luuughl suit against the school buard and the admin-
istration charging that the First Amendment rights of her child had
been violated, Athough o sccond memorandum was issued to clarify
that teachers were not to discipline, disctiminate against, or intimidate
students for wearing such symbols, the distiict court issued an injunc-
tion ordering that enforcement of Lhc pulicy be discontinued. The -
decision was appealed.

Decision. The appeals cowrt held that the lower court acted im-
properly inissumy the injunction and ordered the injunction dissolved
and the action dismissed. -

Commentary. The Tinker dedision [393 U.S. 503 (1969)] guarantee-
ing students’ hricedoni of expression under the First Amendment right
of Ticedom of speech set the preceddmit for the district court decision.
Even though the second menmorandum 1equested that the staff not
disaphne, disciminate against, or intimidate students wearing peace or
ceology symbols, the distiict cownt wded against the school district and
issued an injunction.

In overtunmng the lower court’s dedision, the dreuit court of appeals
found that it was not the intention ot the practice of the school district
to linut student expression. Tt is well established that school districts
cannot limit the ficedont of speech or expression of their students,
srovided that the excrdise of those tights does not distupt the orderly
. * -’
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process of education carried out by the schools. 1t is advisable, however,

for boards of education to establish policies concerming student rights

so that difficultics may be dircunmvented before they aise and become ¢
the subject of litigation.

DISTRIBUTION OF NON-SCIIOOL-SPONSORLD MATERIALS

Vel v. Board of Education of Portsmouth School District, 354 F.

Supp. 592 (1973). i
Question* Can a school board prohibit the distiibution ol allwritten

material not sponsored by the school? .
Fucts: On November 12, 1969, the Board of Education of the Ports-

mouth (New Hampshire) School Distiict adopted a ule forbidding

“the distribution of non schoolsponsored wiitten materials within the

schools and on school grounds for « distance of 200 leet from school ;

entrances.” The students and the genetal public were apprised ol this

rule, which provided that students would be suspended lor 1O days lor

defiance of school officials and teachers.

Subsequently, several students, including Vail who had previously !
been suspended three times for violating the tule, weresuspended for .

distributing written materials outside the s hool doot, belore the stast
of the schoal day but while the school was open. The suspensions were |
for a period of up to five days and were elfected without prion hearings.
Duwring the suspensions, the students were not pemmitted to make up :
academic work missed and received zero wades Tor such work missed.
A copy of @ letter informing the parents ol the suspensions was placed
in cach student’s permanent file,

In November 1971, . attomey representing Vail and other students
petitioned the board to discuss distiibution of literature and materials,
The board denied the petition because ol the 1969 tule prohibiting
such distribution. Further, the boad caimed that one of the publica-
tions in question *had no tedeeming cducational, socral, o, cultural
vilue; that its distribution could substantially distupt notmal educa-
tonal activities; and that its distiibution maght incite lasless action.”

Decision The cout enjoined the school board from enfore ing the
rule concerning the distiibution ol wiitten materal not sponsored by
the school. Il suspensions resulting Lrom the bicach of the rule wele
void, and records of the suspensions were ordored oxpunged from the
students” permanent liles. Furthamone, he plamti s connsel was
granted access to the students” records to see that the proper action
had taken place and that necessary adjustments were made where grades
'md heen affected by the su.spcnsiohsG
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The Partsmouth school buard was ordered o apply due-process e
quirements concerning suspensions, Fhe cowt speditied

«ocan anformal admimstrati e consudtation with @ stwdent before any
swspension 1s imposed so that the student can hnow why he is being
dwstiplined and so that the student can have the upportunity to persuade
the school official that the suspensivn is not justified. . .. However,
when a student is apedled or suspended fur mote thun five days, the
minimal standards of procedural due process reguire the following.
« Student and parents receise wirtten notice of charges and evidence
against the student.
b, the student and at least one parent be offered o heating with
sufficient time to prepare a defense, v
¢ That the suspension be based om Fair and proper reason.

-

The cowrt ordered that notice ol the provisions of the statute con-

cerning suspensions b ziven to stadents who aie suspended for more
than live diys, and o thein parcnts, and Gt proceduarg icguitements

relative to suspensions awid expulsions In. made part o the stadent

handbook.  The cowt’s opinion was 16 be posted on the school

bulletin buard aiml copics were 1o I nmdn available i the school
fibrary .

Commaontars.

b the last decade, there has boon an inaease in the

namba ol judioal dedisions concaning and sapporting the dights of

stidents. Booawse ol acuess to mass commutiications, today's students

ae better informed than stadents were in the paste Bing mon in-

formed, they wie abo more knowladgeable aboat the vights of ditizens
under the Constitution, .

Fhe cowts have rccognized that young people have as legitimate

chaims to Consttutionsad tights as do adalts, Fhore aie, however, certdin,
stipuladions about the application ol these 1ihis to the young, As
Judee Bownes noted in lis discussion of the facts in the Tl case,

“Iree speech unda the Tist Amondimant is not absolute and the en-

tent ol its application may propaly ke into considaation the age o

- matwity ol those o whom it s addicsad™ A similar view was ex-

pressed by Justice Stewart in his concuning opinion in Tinhar o0 Des

Mowmes School Dotnct “the Pust Amondimont nghts ol childien e
not co-extensive with those ol adults.”

In the el case,

it was the feeling of the cownt that the vight to hee-

- dom ol specch and exprossion mizht be modilicd or cantailed it the
action tahen by the studont o studants dealy forccasied “disruption

and mterfaenmee”
that such modidication be based on tcsunabloness ather than on

withschool activitcs, Howavar, Judge Bownes stressed
“
un-

“Hferentiated fea o appiche usion of distuebance,™

EMC
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’

CONTROVERSIAL OR BIASED STUDENT ORGANIZATIONS ‘
Dixon v. -Beresh, 361 F. Supp. 253 (1973).

Question: Can administrators refuse to 1ecognize highoschool organi-
zations that advocate controsersial ideas or addiess only one side of an
issuc? '

Facts: A board of education policy on student organiz.aons forbade
its schools to recognize student groups that advocated controversial
ideas or stressgd one side of an issue.

The Mumford Committee to End Stress and the Mumford Young
Socialist Alliance were two groups that, in the opinion of the principal,
violated the school buard policy, therefore, neither group was officially
recognized. The plaintiffs wanted and needed this 1ecognition in order ~
to use school facilities and to have aceess to other tights and privileges
that came with recognition, A )

Decision: The court ruled that the school administiation’s action in
not recognizing the plaintiffs as organizations was unconstitutional
because it denied the plaintiffs’ tights granted under the First, Fifth,
and Fourteenth Amendments. The Mumford Gommittee to End Stress
and the Mumford Young Socialist Alliance were to be granted recogni-
tion immediately, : '

Commentary: This case mahes it clewr that if a student ordanization
is to be denied recognition and, theieby, all the rights and privileges :
accompanying recognition, there mast be et evidenee that the or-
ganization will interfere with the educational process. School officials
cannot arbitiaily and capriciously deny recognition to a student organi-
sation because the otganization advocates contioversial ideas on pro-

motes only one side of issues, The evidence «annot be specalative, and
it must be clear that the educational process will be endangered by the
activities of the organization. In other words, the school may have to
accommodate unpopular o1 contioversial ideas to the point of incons
venience, but it does not have to accommodate to the point of disrup-
tion,

COMPULSORY RESERVL OFIICLRS TRAINING CORDS (ROTC)
Sapp . Renfroe, 372 F, Supp. 1193 (N.D. Ga. 1974).
. Ouestion: Gan ROTC be required of all male stadents?
Facts: .\ tenth-grade student objocted to being tequined to tahe
ROTC. The student’s objet tions were for personal 1easons.
For 25 years the Decatwr County board of education had required
BOTC of all sophomotes, with l\\égssil)lc exceptions -the physically
ERIC * ; < T
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course, aid was suspumlul o was Butar allossed to attend class e mlmu
4 4T lc\\ by the boad of cducation. The bowd tefused to alter its 1¢-
quncmcnl.

|
. . . . . . |
disabled and music studauts, Sapp objected, efusad to anoll in the
Deciston, The school board’s action was aphedd. The wequinement

military  taining bat abso encompasscd feadaship, pasonal hy giene,
discipline, and st wid. Compleding the course does ot comiit one to
military service,

Conmmentary. The comt weognized that thare may be legitimate ex-

N

ceptions to the,compulsory course tegquitement. A hey one would be
conflicy with one’s own teligious belielse The gquestion of teligious ob-
Jection was not an issus, for the student’s defense of pasonal bedief was
not ticd to -teligion. Althoagh the stadent Liad considercd ROTC as
being preparation far hilling epugnant to his personal philosophy
that philosophy did "not establish o addigions bedicd ander the Fiust
Amendment. Iis bedicl was o repagnance to killing without its being
based on religious grounds.

The student was ot dlowed to attend his school, tather, he became
a luition-puyhgg"sl{udvm at a technical school,

~
.

was seen as being teasonuble in that the programe was not limited to
.

suspected of having narcotics on his person?

Pacts: N teacher weported to the comdinator of seanity what he
perecived as being stiange behavior on the part of wstudent. The student
had been under obsenation for having possibly dedlt in diugs. The
student was brought to' the oftice and, in the presence of the boys’
dean and the prindipal, was ordered to stiip. This scarch found him to
be in possession of natcotics, He alleged that the scarch was inviolation
of the Fouwrth Ximendment dnd the evidence should be sappressed.

Decisione The counrt held that the search went boyond the bounds
of reasonableness, Students are protected, evenin high school, from
unreasonable searches and scizures, The student’s pravious conduct and
the imprccise natine Hf the mformation fivnn the confidential source
were insufficient to justily the sémch.

Conumentary. The prinnary puipose of searches at schoolis to protect
. the school enviromment, At thoe same timg, the niglits of aostudont must

be protected, This .lpp.mnf (li(hulu{u} aceessitates balanding an indi-

“dual’s vights against social necessity o In this instance, the rights of the
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Quastion. Can school officials requite that o studeut undiess if he i




student were paramount,

Facters to be considered in determining it there is suliicient reason
to gonduct a seach we the following. the child's age, history, and
r®ord in the school, the prevalence and setiowsness ol the problem,
and the necesity of making a scarch without delay .

Iu this case, the comt also tieated the question of the possible psy-
chological harm done to youag pasons tequited to submit to the
indisnity of astrip scarch. This ham may well vary due to the age and
mental development of the child.

Fhis court decision rans counter to the recer €ases iny olving student
scarches. The justification here was that o search by school officials can

go oo L, panticelahy when it requires students to undress. .

DUL PROCESS IN SUSPENSION AND EXPULSION

Sraham v Knutzen, 362 T, Supp. 881 (1973).

Ouestron What procedures ensure the due-process 1ights of indi-
e viduals wm suspemsion-expulsion cases?

Fucrs Phe plaintitts tiled suit hallenging the constitutionality of
the wspesion cspulsion peoccdunes ol the Omaha school district, The '
comit decnded that the procediies did not piovide due process as it is
cittaniiced by the Fourteanth Amendment and divected the school .
distict to submit amondments to the existing procedures. Prior to
appronns the aoondmonts, shie court held the matter open for six
months toconsidar any otha wmondments that might be 1ieccommended.

On the plannts” suceestion, the tollowing amendments to  the

sispeindon espubion procedures were submitted:

L Stenension expulsion procedies will be distiibuted o all
stadents and parents,

2ostadents mdd parents hove aright 1o e 1epresented at a hea-
by persen ot their ovn choosing,

v Hhe stadant sy tonaticadly seturn to school i he is not
ottt ol suspenston eprbion procedies within o speci-
Poed tirne Lo,

Foobe andent nd paont wie to be notiticd of the nanes of
therc sehiond othicnds who have knowledse of the tlacts in a
kbt simbeett bt vckorrad 1o the supenntendent’s Sfice.,

By ome o heovd stiar dse ameendimonis were adopted, the conrt
fonid e apanent was not Rncadodecable about the school procedures
ety espul oy and this inhibited Lus abilny o secure his
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son’s nght 1o duc process, Taasecond case the question whether a lay

?
|
: person may i piosont the student and her parent at o hearng was raised.
Further, in both of those cases the cowt ostablishied that the hearings
were not hdd within the time specificd by the approved suspension-
expulsion procedures.

Decision. The court held that the following amendments, as rendered
by the plaintiffs, were to be adopted by the school district to guarantee
the right of duc process to studants and parcuts in suspension-expalsion

. cases:

L. The school distiict is to distiibute to all students and parents
its procedures for implanenting and conducting suspension-
expulsion hearings.,

2. In suspension expulsion heatings, parents and students have
the right to be represented by an attorney, but not by
layman.

3. Every clfort shall be made to hase a suspension-espulsion
hearing within the time limits ¢stablished by the suspension-
expulsion policy.

L Prior to the hearing, parents and students we to be notilied
of those persons having primary knowledge of the facts.

Commentary. This case s important to scheu! administiators because
. it outlines acceptable procedures for meeting the duc-process 1equire-
ments for students who are being refaned to the supaintendent or

school board for expulsion from school.

In clarifying the duc-process guarantee the court declued that “the
Fourteenth Amendment diaws no bright lines atound thice-day, ten-day
or fifteen-day deprivations of property.” Although thae is no rigid time
limit within which a hearing must be held, the sch ol district must at-
tempt to hold a hearing within o reasonable time aftar the student’s
suspension from schoor The school has o responsibility to inform’ stu-
dents and parents of the procedutes ina suspension expulsion case;
howeser, the school satisfies the legal tequiraments of due process when
the student and parent are notificd of the heanng and of their rights
under the procedures of the heaying, \

These cdarifications do not refer o suspensions of students o lesser
infractions that do not wanrant rcfenal o the supcrintendent o board
for exclusion. This wea tomains gray in regard to thie student’s rght to
due process and the administiator’s ebligation to provide it. Courts in
general have interpratad duc process as contaming the elemant of fair-

Q o and reasonabloness. The more serous the infraction and the gicater
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the expected penalty, the greater the need to ensuie that due | oLess is
observed. This allows for flexibility in terms of notice, hearing proce-
dures, and days excluded from school.

= ‘HEARING IN SUSPENSION AND EXPULSION: I

Black Coalition v. Portland School District No. 1, 484 F.2d 1040 {9th
Cir. 1973). ) - :

Question: Are a school district’s suspension and expulsion procedures
constitutional if they do not provide for a hearing?

Facts: As the result of alleged assaults on fellow students, three black
pupils were suspended or expelled from high schoul. One student said

" “thatthe~had-acted-in sclf-defensc. The second student, a girl, allegedly
assaulted two white girls. The third student, who had a longm
assaultive and disruptive behavior, admitted committing an assault. The
first two students were suspended for sia to ten days. The third student
was cxpelled for the remainder of the school year. None of the students
was given a hearing.

Decision: The procedures used in cffecting the expulsion were held
to be unconstitutional because no hearing was given, but, in all other
respects, the suspension and expulsion proceduies complied with due-
process requirements. )

Commentary: The court dealt with three arcas: the students’ right
to challenge the constitutionality of the disciplinary procedurces, the
specific applications of the disciplinary regulations, and the question of
relicf.

In the first arca, the conrt ruled that the students could not attack
the entire set «f disciplinary regulations. They could challenge onty
those parts of the regulations that affected their interests. The two
suspended students could, thercfore, challenge being suspended with-
out a prior hearing, and all three could contend that “the discipli-
nary procedures are unconstitutionally vague insofar as they pronde
that a student may be disciplined for assaulting another student.”
Further, the . xpelled student could assert on behalf of the class he
represented that the expulsion procedures are unconstitutional. Since
the constitutional rights of other membas of the Blach Coalition dis-
ciplined under other portions of the disciplinary 1cgulations were not
immediately before ‘the comt, there was no need to giant the Black
Coalition the right to suc. :

The specific applications of th. regulations that were challenged -
dealt with the legality of suspending and eapelling students without a

@ “or hearing and the vagueness of the regulations. The count 1ejected
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he students’ contention that no student could be suspended for any
perivd without o prior hearing. The cowrt determined that whether a
hearing is 1equited depends on “the natwe of the penalty imposed, the
extent to which the underlying facts ae in dispute, and the need for

term suspensions without @ hearing wre not allowed, but brief suspen-
stons without a hearing are often justificd by an inteiest in maintaining

|
|
swift action to presenve order and discipline within the school™ Long- ‘
S . . . |
an appropriate learning anvitonment, Sinee the students agieed that ‘

the court need not consider whether their suspensions were  such
duration that a duc-process hearing was 1equired, the court found no ‘

crror in the district cowt’s refusal to find that the students” right to a ‘
hearing was violated.

The cowrt did, however, rule that the expulsion procedures were /
unconstitutional because no hearing was provided. An expelled student
must be granted o hearing at which the student has a right to a lawyer,
as well as, the right to present witnesses o his own behalt and to cross-
examine adverse witnesses. :

The students” challenge that the disciplinay 1egulations were vague
was disallowed. Cuollege rules dou not quull(. the same specificity as

» criminal statutes, and greater fleaibility is allowed in high school regu-
lations than in college rules of conduct. Further, the school district’s
regulations were not vague, they specifically stated that “assaults™ are
abuses that necesitate disciplinary action that may 1ange from a con-
ference to an exclusion from school.

Since the two suspensions were constitutiondd, no relief was granted
to the suspended stadents. The court also held that the school district
could show in the students’ tceords that suspensions took place as a
result of assaults. No il was granted to tho student who was expelled .

without a hearing because he had admitted, all the essential facts that «

hearing would have established.

The court’s dedision has several implications for administrators.
Speditic rules regarding student conduct should be adopted. Written
procedures fur handling discipline cases shiould be ostablished, and
programs that death communicate the conwent and implications of
disciplinary regulations should be conducted. A grievance procedute
should be provided so that students can challenge the regulations that
affeet their interests.

Whenever possible, policies, evidencd, and notices should be in wrii-

ing. Exen in the casc of o temporary suspension that might not require
a privr hearing, it would be helpful to gathar written avidence showing
lhdl the suwspunsion helped maintain an appropriate leaming anviron-

nt, Administrators should keep copics of Tettars sent to suspended
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students and their parents noting the reasons for the suspension and
its duration. .\ written notification as well as a lair heaing should be
provided when an expulsion s being comsidered. Tn such cases, the
student should be told that he has a right to obtain counsel, to inspect
cevidence, to present witnesses on his own behalf, to cross-examine wit-
nesses, and to protect himself against self-incrimination.

The degree to which these standards are tollowed, particulaily in
severe cases, may well dictate the suceess the distiict will have in
avoiding court cases and in winning those that do arise.

HEARING IN SUSPENSION AND EXPULSION: II

Goss v. Lopez, 43 US.LW. 4185 (January 21, 19735).

Question: Are notice and a hearing constitutionally required for a
short-term suspension?

Facts: Based on a number of disruptive incidents in the Culuml)us,
Ohio, schoul system, ninc students werc suspended. This action was
consistent with the state codes that provided for principals to suspend
a pupil for misconduct for up to ten days or to expel him. The _principal
must notify the parents within 24 hours and state the 1easons for the
action, The parents may then appeal to the board of cducation, in
which case a hearing shall be granted.

The disruptions varicd, and some of the students denied the miscon-
duct. A three-judge tederal court held that the suspensions were imvalid
i that the students ware denied due process because no hearing had
been held. The appeal then went to the United States bupumt Court.

Decision. The Court held that, priot to suspension, minimal due
process requites that a studant be given notice of the chaiges against
him and, if he denies them, he must be given an explanation ot the
evidence against him and an cpportunity {or @ hearing. At the hearing
he shall be given an opportunity to explain the dicumstanees from his
point ol view.

Commentary  In Gadt (1967) the Suprame Court clarified the pro-
cedural due-process rights of ]uumlu outside the school setting. Goss
has established that students have procedunal dae process nghts within
the school,

The Court stopped short of decLaing that cducation s a right pro-
tected by state constitutions, it hld in Rodrignes that it 1s not a right
protected by the federd Constitunion. Ratha, the magoity took the
position that one has a daim o cntitlament to .\pul)lu ceducation, This
C'nllll( ment tahes the torm of a property tightYpotected by the due-
wess chause. The night may not be tahen away from another without
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minimum (hlc-pmccss procedures.

Duc process is a flexible rather than a rigid coneept. In application
it is the natuie rather than the \\ught of it that is significant. In teims
of applying it to the instant Case, the Court viewed a ten-day suspunsion
as not being minimu action. Some kind of notice and some kind of
hearing we requined for suspensivns of less than ten davs. The hearing
can immediately Tollow the notice, both should precede suspension.

For some Kinds of disciplinay infractions, the Cowt held that sus-
pension may precede a hearing, H the presence of the student is o dan-
gel to persons vl property or is 4 thicat to the academic process, the
student can be temoved from school prior to o« heaing. Fhe hewing
should then be conducted as soon as practicable.

The Court held that the following wie not requitanents for short-tenn
suspensions. counsel, confionting witiesses, Cross-Cxanining witnesses,
and calling one’s own witnesses.

The Coutt observed that more formalizod procediwnes may be needed
for exclusions of longer than tan days, although the justices did not
spell out what those requirements might be, .

SCHOOL BOARD LIABILITY

Wood v. Strickland, +3 U.S.LW. 1293 (Febinary 23, 1975).
© Question. Can a school board he hdd liable Lo suspending o student
without a hearing?

Facts. Two sceondiny schoul students wa \ll\l)(ll(l((l ltom school
for “spiking™ the punch at a school lunction, The inddent becane
known two weeks later, At finst, the teacher attempted o 1csolve the
matter; as news of it spread, she ashed the gitls to conless’ to the
principal. They did, and the principal suspanded thom for two weeks,
slll)j(.‘tl to o dedision I)\ the school bowd. The school board met on the
same day of the principal’s wtion aad suspanded the gitls tor the ae-
mainder of the schoul e (approximately, thice months), Ncither the
girls not their parants attended this n‘m\m;\f\\ mecting also was held
two weeks Later, at which time thé bowd t&.&‘ll wed its caddier dedision
and voted not to o modily e The gils .:Ihu(l that the action violated
their constitatipnal tights ol dac process, thoy puad individuad mombers
ol the schocl board and the prindipad as well as the suparintendent.
They songht damages and injunctive reliel.

Decision. The tedaral distiict cowt ditecied asadictin bavor of the
defendants alter the jury had failed to rcach a decision, Lehedd that the
school olficials were immune from suit «s long as therd was no proot

J' malice. The Court of Appeals teversed ia holding that the stadouts
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had been denied substantive due process.

The United States Supreme Court held that individual neombers of
school boards are not immune fiom suit by students under e tion 1983
ol the Civil Rights ATT of 1871, They may be liable for damages grow-
ing vut of their actions under three conditions: (1) if they knew that
the action taken was in violution of the student’s rights, (2) il they
should have known that the action tahen was in violation of the stu-
dent’s rights, and (3) if they acted out of malice.

, Commentary: This case may well have as much significance for
school offidials (induding board members and adininistiators) as has
the Tinker case. The Cowrt has reaffitmed not only that the rights ol
students cannot be ovelooked, but also that they must be protected.
If anyone contiavenes those 1ights, the student may sue for d.un.l;,cs

Ignorance is not an acceptable reason for disallowing the exercise of a
student’s rights. The implication here is that.one must be aware of the
present state of the law and act consistently with it.

The Comt asswied officials that itis not necessary for one to predict
or attempt to predict the tutare couse_of constitutional law, Rather,
it is necessary that one act within the bounds of 1eason, in which Case
good faith immunity is applicable, This flexibility wllows fur school
officials to make cirors, tor Tailing .o make dedisions may produce as
SCVETE CONSCUEiiLes as acting precipitously.

" In this case the Court held that compensation will be awarded stu-
: dents only il school authotitics have acted with o e distegard of the
student’s clealy ostablished constitutional rights so that the action
could not be charactericed as being in good faith,
While the Cownt did not dedide the question of procedural due pro-
cess, it did suggest that one should act only on the Basis of evidence,
For example, in this case there swas no actual showing that the punch
was intonivating, Further, there was no evidence that anyone was
hanmed by it
A Lucaching consequence of this dedision is that school boards may
need to ke another ook at Hability wswance, Tt also means that
attomeys may play an inaeasing advisory ole lar the board o1 that
board members will nead to become paiodically updated as o the
status ol the law,

CORPORAL PUNISHMENT

Gonvaw v. Gray, Laduc . Moffatt, 361 F. Supp. 371 (1973).
Question. Does the use ol corporal punishment Lot the pupose of
Q@ “ntaining disdipline i a y?gjl violate the cqual protection and
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duc-process clauses of the United States Constitution?

Facts: Gonyaw, a 2-vear-old student, alleged that his principal
punished him with scveral belt stiokes actoss his buttos ks after Gonyaw
admitted sending “dirty notes™ to a dassmate. Ladue, the other student
invulved i the case, stated that a mathematics teacher struck him
across the face when the student questioned one of the teacher's
disciplinary decisions.

Decision. The distiict court found in favor of the school district and
dismissed the suits brought by the patents on behalf of their childien,

Commentary. According to o Vermont statute, a teacher o1 other
school offidial . . . may 1esort to any teasonable form of punish-
ment, including corporal punishment, and to any teasonable degiee,
for the purpose of sequring obedience of any child enrolled in such
school, o1 Tor his conection, o1 tor the putposé of seeuting o1 main-
taining order in and control of such school.™

Phe court found that this statute did not siolate the equal protec-
tion clause against el and umosual punishment under the Fowteenth
Amendment of the Constitution since this anendment provides for the
divil rights3of ditizens. Motcover, the cqual protection dause avas not
encrodached upon i any manner since the Vamont statute specilies
that all Veamont schools aie covered by the statute., And, since criminal
behavior was not invohvad, the cowrtialed that the due process stipula-
tions of the Eighth Amendment did not apply. ‘

The cowt staed, * ‘Liberty” as guananteed by the Fourteenth
Amendment does not guarantee the liecdom of a school chikd from the
rewsonable imposition ol schiool discipline.” Parents must be willing to
delegate to the schools some disaplinay anthoiity over thein children,
Although the court did not condond the actions of the principal and the
teacher as desaribed by the students, it pointed out that the state statute
provided adequate tomady Tor axticme cases ol corporal punishment.

Amy school district i astate that statatorily authorizes the use of
corpotal puaishmaent in its public schools shoudd adopt ar appropiiate
board pulicy governing the wse ol such punishment and should establish
neeessary tdes and regudations to cnsucits proper use. Such ndes may
corer the casons fur wing corporal punishment, identify personnel
who administer ity and cnsiie that the puishment be adjusted to the
mlraction as well as o the pliysical chatacteristios of th. child.

THE UNMARRIED MOTIIER

Houston v. Prosser, 361 . Supp. 293 (1973).
Question. Can school officials deny wunmianicd mother readmission

) .
E TC«S<'I1()()I as a regular daytime student?

,;, :
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Facts: A 15-year-old unmartied mother was denied wadmission to
the ninth grade at Decatur (Georgia) High School by school ollicials,
who enforced 2 school district policy Torbidding 1egula day time attend-
ance of married students or students who have become parents. Accord-
ing to the policy, the gitl could attend eveninggalasses that were lully
aceredited and that would provide the uuniwahcdcd to meet di-
ploma requirements.

Students attending the evening educationdl program were, however,
required to pay tuition and to buy their own testbooks. The plaintiff
alleged that she was not able to afford the cost ol attending the evening
school. Subsequently, she petitioned the court tor relief.

Decision: The conrt ruled constitutional the school district policy
denying regular day time class attendance to mantied students o1 stu-

‘dents who have become parents. However, the cowt found that charg-

ing [or mition and textbooks denied the plaintitf her right to equal
protection. The defendants were prohibited from assessing tuition and
textbook charges in the future.

Commentary: The plaintiff contended that the school policy was a
denial of her constitutional right to personal privacy under the Four-
teenth Amendment. However, because the school distit provided an
alternative educational program equal to the one 1ecened by daytime
students, the court didnot feel that her tight ol proccation was denied.

The court upheld the school distiict's vationale that married students
and students who had become parents were more precocions than other
students and that their presence could 1esult in distuption ol the educa-
tional process.

The obvious question ol the plaintift's 1ight to cqual educational
opportunity was answered by the Supreme Couwrt's deciston in San . -
tonio Independent School District e. Rodnguez, 11 US. T (1973).
The Court dedlared that education is not « fundamental tight o1 hiberty
guaranteed by the federal Constitution. Bused on this deasion, the
plaintitt’s contention that she was denicdaequal educaional opportunty
was dismissed.,

The case has the following implications torschool olicrals m Georgia:

1. The sehool district may adopt policies that prohibit maneed
students and students with duldien from attending day
classes provided that therc is an alternative cdueational pro-
gram for these students and that this program is equal to the
veaular program, '

2. The school districr-cammotdimnge tor twition o tosthooks m

\I}C‘ the alternative program, 2 7'7
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EXCLUSION OF MARRIED SIUDENLS FROM A l'I'IL!i'l ICS

Hollon v. Mathis Independent School District, 338 . Supp. 1269
(1973). /

Question. bs the exclusion of @ mdiricd student hom interseholastic
athletics an infiingement on the individual’s constitutional 1ights?
© Facts: Hollon was o high school athlete who patticipated in tootball,
“basketball, and’ baseball, On January 13, 1973, he was manicd. Sub-
sequently, he was informed that he could no longer compete in inter-
scholastic sports. A schoul board policy in effect since 1959 stipulated
that marvied students werg not allowed to paaticipate ininterscholastic
athletic contests.

Because Hollon was a good athlete who expected to attend college
on an athletic scholaship, his father sought o« temporay 1estiaining
order that would allow his son to play i a baske thall game on January
26, 1973. This plea was denied and the plaintiff®s case was heard in an
open court Tour days later. The defendants were the school board and
the superintendent.

Decision: The court ruled that the 1959 policy pertaining to student
nmnl.n,cs was unconstitutional, The plaintitf was pummul to rejuin
the bashetball team, and Le becane eligible to participate in al] inter-
scholastic athletic contests.

Commentary: The defendants in the case claimed the policy pro-
hibiting married students fiom participating in interischolastic sports
was neeessary to keep students fiom diopping vut of school, The school
district had determined that o statistical relationship existed between
marriage and dropping out of school. The cowt did not see this 1ela-
tionship and subscquently based its decision bn severdl precedent-
setting cascs.

In this and vther recent cases, the comts have expiessed the opinion
that the exclusion of married students fiom extiacwiticular activities
is unconstitutional. These holdings should cause administiators to re-
evaluate any policy that prohibits married studenis from p‘ntmpatmg,
in athletic and nonathletic cvents and activities sponsored by the school.
The contemporary standard is that o student who otherwise qualifies
for an activity shall not be excluded from it on the basis of mar iage.

PARTICIPATION OF GIRLS ON BOYS' ATHLETIC TEAMS

Gilpin v. Kansas State High School Activties Association, 377 . Supp.
3(D. Ran. 1974).
Question: Can a gitl b baned fiom participating on a boys” athletic
O m? . .
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Facts. An cleventh grade female sought and was given pentission to
participate on the boys’ cross countiy team, Such patticipation was in
conflict with the state high school association, which batred seaual
integration in sports. The participation was uot in conflict, howevey,
with the Tocal school boad’s policy permitting boys and gitls (o com-
pete in noncontact spotts, amony them being cross-cowntiy . Although
local high school officials did not object to the student’s pillli(il).lliun,
she was not allowed to do so for fear that the high school would be
penalized. In her cowrt action, Gilpin allegad discrintination agdinst he
based un sex and w violation of her tights under the equal protection
clause of the Fowteenth Amendment and section 1983 of the 1871
‘Civil Rights Act.

Decision: The coutt held that she was disaiminated against, based
on her sex, and that she should be allowed to patticipate on the cross-
country team for the remainder of the yea. The state athletic associa-
tion was barred from imposing any penaltics against the school or
against any school competing with it The court disallowed any <laim
for punitive damages, for there was no showing that the association had
acted out of malice. .\ supplemental vrder awarded the plaintiff at-
torneys’ fees and expenses. ‘ ’

Commentary: Like most other state high school athletic associations,
the Kansas association is an extralegal organization (that is, it is sanc-
tioned ad regulated by Law but otherwise operates vutside the aegis of
the state and local governmental units). [y peeadiar status, howevet,
does not sanction its operating outside the color of state baw. This fact
mitkes it subject to the Civil Rights Act.

The comt recognized that participation in athletics is not o funda.
mental right but such o holding docs not foreclose one from seeking

relich under federad law. Numcerous benefits can be derived from engag:
ing in sports; these benelits we no less valuable to gitls than to boys,

The assodiation had failed to prove that its separate cdassification of
boys and gitls beats a substantial relation to o legitimate governmental
objective. 1ty rule ignored individual Gualifications of particular appli-
cants and commanded dissimifar treatment for men and women. The
notion of the wsodation’s attempt to ctfect some cquitable competi-
tion by ity wle was rejected. For example, thae was omly one cross
country team at the school,

This case is not unlike many situations in othar school systoms, Tt
points up two key facts: (1) for many yoas boys have had many more
opputtunitics for participation in intascholastic athletios than l}.l\‘(‘
gitls, and (2) athletic assodiations have favored boys athletics over -

>" teams. Unless associations as wll as schools tahe steps toremedy
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these two probléms, more court decisions will be forthcoming to force
the remgdy.

u

P.*\Rl"'l(}ll’:\lION OF PARILALLY BLIND STUDENT IN FOOTBALL

Spitaleri v. Nyquist, 345 N.Y.8.2d 878 (1973).

Question. Can a student be disqualificd from participating in inter-
scholastic high school football betause of a nonfundctioning vital organ?

Facts. Officials at Levittown Memotial High School in Hempstead,
New York, disqualificd o student from participating in high school
football, In 196 4, the student had received aserious injury that caused
loss of sight in his Icft eye. Despite his injury, the student had partici-
pated in all sports while in grade school.

The student was disqualificd after examination by the school physi-
dan who based his dedision on regulations established by the board of
cducation and the state education depatment and on standards pre-
sented inan Amcrican Medical Association pamphlet. The pamphlet
reasoned that if a person has alicady lost the use of a vital organ, such
O an cye o ¢ hidney, it is not in that person’s best inteiest to allow
him to paticipate in o sport in which there is danger of losing the use
of the remaining functioning organ,

The plaintiff and his father pleaded with the cowt to allow the boy
to patticipate in the football program. They were willing to assume all
respunsibility for any injuties that he might incw and were willing to
sign any agreement that would protect the school board if any injury
should vecwr while the buy was playing football. The case reached the
New Yorh commissionet of education, who upheld the school district’s
original decision,

Deasion. The courd dismissed the plainttf®s petition and uphcld the
defendant’s dedision Lu prohibit the plaintift from paticipating in the
high school fuotball prggram. The court based its decision on a previous

case in which the cowt wuled that the commissioner of education's
decision is final and canpot be set aside by the courts unless it is - proved
that the dedision was made in an abitray and capricious manner. ~

Commentary. The message in this case s that the couwrts will not
abitrarily and capiiciously vverrute a decision made by school officials
if that decision is based on sound logic and aceepted standards.

School officials have an obligation to protect students from situations
that may cawse scrivus and fireparable damage. Iu instances such as this
casey school officials must stand firm despite fervent parental pressue
to act utherwise. The school administiator who succumbs to parenta

@ essurc, acts contrary to ostablished school policy, and puts the student
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in & situation in which he could incur serious injury is placing him-
self in a [ more precaions tegal and moal position than does the
administrator who vemains fitm in his 1esolve to ciforcd local and state
“regulations.

SCHOOL PROBATION FOR STUDENT FIGHTING

School District of Harrisburg v. Pennsylvanta Interscholustic Athletic
Association, 309 A.2d 353 (Pa. 1973).

Question: Doces the action of astatewide athletic association in plac-
.ing & high school on |)I'U|).ltiun constitute a violation of due pProe Uss?

Facts: After a 1971 foothall game between Harrisbag High School
and Cedar CHIT High Schoul, incidents of fn,hlmg amony the spectatons
resulted in injuries to several spectators.

The Central Pennsy bania Football League (CPFL) subsequently held
fact-finding mectings attended by the prindipals of both schools, the
president of the CPFL, the distiict chaitman of the Pennsylvania Lt

scholastic Athletic Association (PLAN) Distiict I, and the excoutive

director of the PIAA,

After these meetings, the PLAN censuted arrisbarg and placed the
school on a two-yea probation dwing which the school coudd not
participate in any athletic contests o1 practices beginning later than
+:00 p.m.

The school district filed o« complaint in equity in secking an injune-
tion against the sanctions imposed by the PLAN. The complaint was
dismissed, whereupon the disttict appealed o the state supreme comt.

Decision: The tower court’s decision was alfitmed. The Pe nnsyhania
Supreme Court held that the high school had violated provision of the
athletic assodiation and that the viokation justificd the sanc tions, The
principal had admitted his rosponsibility for the high school’s culpas
bility for the lighting. )

Although the association’s sanction constituted state action, in
constitutional sense, the cowrt dected not 1o intatae becase there
was no evidence of haud, invasion ol propuaty, or capticiots ot arbi-
trary discrimination,

Commentary. The PLAN s an ssodiation composad of all the public
high schools in the state oxccpt tor those in Philadcdphia, Al states
have similar assodiations, The constitution of the PLAN piovides that

“the principal of cach school, i i all mattars pertainimy to the infos Im-
lastic athletic rekations ol his school, is rosponsible to the Assodiaion,”
In light of this provision, the court placad consigorablc mportance on
thc prindipal’s admission of wesponsibility tor the lack ol connol ol

stowd at the game.
EMC : 81

‘v

Aruitoxt provided by Eic:

€

s




r ( .18

i' . . . . N -‘
The comt decided not to ueat the guestion of denial of due progess,

though it did obserne that the distiict was affadedinotjee of the action
tahen against it and took advantage of an opportunity to be heard.
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- TORTS
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oo Tort i il wrong irf whih an indis tdual has sustained an injury
and_fea whichk he may daim damages. Like uther prrsons, school per-
seratel are subject 1o the faw o torts. Because administrators supervise
a large number of prophe, they may be espodially vadnerable 1o tort
stits, T
Courts osudly ok three quostivas s deciding if an individual can
seeesstuily sne another i g tort suit. (1) Does one owe a care of dudf’
teeanotheer {23 Did v Bail to exerise that dity ? {3) Was the failure
tes exerone that daty the direst ase ol the wedident?

Aithouch approximatels bt the Mates donot allow school districts
to be sued for nculiveser, administiaton have slaays been subject to
} Bt osuits Inosich st the couris ook to the Tacs of the indis idual
- Canitaned ttenips o determine the caent o whch the administrator

i did e did not dise horee lns du,
‘ Seheosdl administeatoi e oxproted to foreser possble acadents and
‘ Lo FLLr TOUINEEUS TPty Bes prevet thom, Such measnres nmay inynh ¢
dtening G phvad d facitics, e stitiy Maintenance, or providing
ennesupenisosn Admmstnaton are also expected 1o tike appropriate
pastarres e aodent b ocouned. The asial judie il standard of
vare spplc :F Lert gamt s s ther which would be exerased by wm o di-
. fads, reewtmble e Bieng pers nonmdes the «noaasianees, tlowever,
s canrts hou held sdmimistaton aod oo hdrs o e o theis
Hamprs gl s Spracin o) 1o g e deveee of G thae s required of
the v PRI DA AT
Ly detevnnanmy what the e person wonld do under the Greame-
Q nt~, v gy sveide that the v porsen wonld take action
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or that he would not take action. For example, it may be better to

leave an injured athlete under carcful vbsenation but otherwise medi-

cadly unattended until an ambulance anives rather than to attempt to

determine if a leg s bioken. The unshilled but well intentioned person

may compound the injury and be subject to suit.

In the last tew years, the Civil Rights Act of 1871 has been applied

to the area o1 tort liability. The act states in part:
Every pcrson.s\hu, wnder color of auy statute, vrdinance, regulation,
custom or usage of any State or lerritory, subjects or causes to be
subjected any citizen of the United States or other person within the
junsdiction thr-eof to the depruation of any rights, privileges, or im-
munitics secured by the Constitution and laws shall be liable to the
party injured in an action at law, suit in equity or other proper pro-
ceeding for redress. ’

-

On several occasions the act has been interpreted as meaning that an
administiator cannot interfere with a teacher ot student who is exercis-
ing his constitutional rights. If an administrator does interfere in such
circumstances, he may be brought to court and held responsible for
damages. The second court dedision in chapter 3 on teachers is based on
such an interpretation of the act.

Other than those based on the Civil Rights Adt, most court cases
imolving torts 1aise questions of state Law. These Lavws vary with respect
to both substanct and proccdme. Since wort cases ate often dec ided on
narrow grounds, the reader is cantioned against attempting to generalize
about the individual cases presented here.

There are, however, some genaal prindples that may guide achninis
trators,

1. Ads instiators need to be vigilant in anticipating possiblo
accidents,
{
i -
2, Faulty conditions should be ieported promptly and conected
immediately. Docamontation of the eiports and Conrections
should be made.

3, Consdicntions supunision shoulkd be practiced moan attempt

to prevent ace idents,
-

FoAndmimstiaton should oot asswme that Wl persans are aware
ol o1 cons intions about thah supenvisony responsibilitios.
. 1ieh 1isk meas should be studwd caretully,

CAn adpunistiator mnst be knowledacable aboar insuance
Lases and liabithty coverave

@ 7. School otficals showdd Kkeep o ind thod not every ace ident

.. ke remen
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at school entails administrative negligence. The mjured party
may have contributed directly 10 his injury.

8. People must be warned about possible dangers and asked to
exercise due care and caution.

9. When an accident occurs, one should act promptly in doing
whatever is necessary under the circumstances. School per-
sonnel should not, however, attempt to provide medical
» attention to persons in need of it; rather, the injured person -
e should be referred to a doctor.

The following cases illustrate some of the issues raised above while
showine the types of substantive and procedural questions raised in tort
suits.

INJURIES SUSTAINED EN ROUTE TO AND FROM SCHOOCL

Caltavuturo v. City of Passaic, 307 A.2d 114 (N.J. 1973).

Question- Can a school board, a principal, and a city be held Lable
for injuries a pupil sustains on his way home from school for lunch?

Facts~ Caltavuturo, a twelve-year-old student, was injured when he
left the school grounds to go home for lunch. The action in negligence
sought to recover damages sustained when the pupd stepped through
a large hole in a chain link fence.

During lunch dismissal, it was customary for the principal, two gym
teachers, and two vice-principals to station themselyes at +arious points
on the playground and supervise (for approximately 15 minutes) the
children’s exit from the school grounds.

On the day in question, shortly before noon, Caltasuture and a
friend, after completing duty as crossing guards, took a shorteut home,
The boys reentered the play ground and stepped through asix-by-cight-
foot hole in the chiin link fence that ran along.one sde of the play-
ground. Caltavuturo cut his knee on a jageed edge. The leg became
inflamed and, eventually, a bone infection de cloped.

At one time the site of the acdident had been a aity tennis court, but
the school now routinely used the areq as a plavaround. No natural
dividing line indicated where ity property ended and school property
began. In Lact, the school principal did not know whether the property
in question belonged o the schoul district or 1o 1he « ity until atter the
accident, * , )

Astreet foreman testihied that, although Passaic’s maintenane e per-
sonnel constantly v paired the lenee, <hildren as onld almeo. mmediately

“vy ew holes in it The ity took n iont to discourase people lom
Q o peay
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walking thiough the holes, no signs were poste d, and no other preven:
tive measures were taken.

‘The principal admitted that he had bean awae of the holes in the
fence and that the problem of childien using the holes had been dis-
cussed by the supenisory staff, however, he had tahen no 1emedial
action. Although he initially testified that he did not know w hu owned
the fence, he later stated that he thought the city owned it
" The original suit was bionght against the city of Passaic. Later, the
plaintiffs served an amended complaint naning not only the ity but
also the school board and the princdipal as defendants.

The lower comrt dismissed the case. The school boad and the prind-

pal were aclieved of liability because, the cont rulad, the accident did
not happen on school wrounds, The action against the Ciiy wos dismissed
on the basis that repain of the fonce was a govaernmental tanction whigh
protected the city from lability.

The plantifts appealed to the Supenor Court of New Jerses.

Dccision. The superior comnt reversed and remandad the dedision of

the lowar court and tound that the principal had been negligent in his
dutics and was thadfore liable For the injurics to the pupil. The school
board was obligatad to pay the judgment against the principal. The
court also found the Aty to be neghgent in its 1epain and maintenance
of public property and ruled that & municipality may be held liable for
a detective condition on its property.

Commentary. The court telt that the puncipal was 1esponsible tor
the safety of the students not only dutang the dismissal from school
but also for « longer patod o time, Tt s o genaally aceepted legal
plmuph that the schanlis responsible tor stadents not only while they
are in school but also while they e o thair way to and brom school,

Further, the prncipal knew of the unsate condition of the tence.
Although he tostificd that e thaughit the play ground was Gy propaaty,
he nonetheless had o duty to supersise the arca becanse it was an
integral part ol the s llnn| srounds.

Until 1cconthy, most mumicipalities were imune from tort liability .
That is, they were protected brom actions agamst thom due to goven-
mental neglivenc, Recantdyy howevar, some conitt decisions (such as
this ond) have hedd that municipalities may and shoald be hekd Lable
for negligence on the part o governmental agonies,

Fhis cose supeests that administratars nmnst be dlar to hazardous
conditions on property wsod by acschool wid v roatos asal by studonts

on thetr wav to and trom school, T hazardous conditions are dentitied,
appropriate steps shonld be taken to remeds them,
The adininistiaton should be renunded that oot Wb stares hane
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abandoned the doctrine of governmental immunity of school districts.
Such a status does not, however, relieve the principal of his 1esponsi-
bility for ensuring the safety of others.

—  INJURY IN PHYSICAL EDUCATION CLASS

Darrow v. West Genessee Central School District, 342 N.Y.S.2d 611 -
(1973).

Question: Can a physical education teacher be held responsible for
an injury veceived by a student who was patticipating in a class activity?

Facts* The plaintiff was injured while participating in a regularly
scheduled physical education class. In the activity in question, the
instructor had members of the class form two opposing parallel lines.
Each participant had a number that corresponded to the number
assigned to & student in the opposing line. A soccer ball was pliaced in
the middle of the two lines and a number was called. The twe opposing
participants were to attempt to reach the ball first and kick it through
the opposing team’s linc.

The plaintiff was injured when he and another student collided dur-
ing the exercise. He filed suit, aiming that the physical education
teacher had not given proper instructions regarding the precautions
students should take to avoid Anning into cach other if they arnved
at the ball at the same time. .

Decision® The trial court dismissed the complaint. On appeal, the
siate supreme court ruled in favor of the plaintift and ordered a new
trial. The court based its dedision on the testimony of experts who
testified that it is the responsibility of the instind ton to demonstrate
and explan .an exerdise to students and to tahe all pussible precaution-
ary measies (o guard against student injury. The teacher adnmtted that
ke did not properly instruct the students on how 1o aoid bodily con-
tact when both students arrived at the ball at the same time.

Commentary - School ofticials must be sure that members of their
physical e-lucation stalt are «aretul 1o explicily: mstruct students in
the proper methods of protecting themselves from bodily damage while
participating in physical education exercises.

T« phyvsical education seacher fails o provide a siudent with proper
instruction or fails to explain the dangers inberent in an exercise, he
may be held lable by the conrts for any injury a stndent recei es while
participating in the excrdise,

Fhe greater the possible risk of injary, the sreater the care a teacher
must tahe in ensarme that a stndent is not b amed., In bigh sk activities
J‘L'z physical cducation, pr *Caationary measures are very impeortant.
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e INJURY-IN SCHOOL PLAY -

T

Wesley v. Page, 514 S.W.2d 697 (C.A. Ky. 1974).

Question. Who is responsible for an acdident i a school play?

Facts. In ¢ high school play, one of the performers was injuied when
hit with a projectile shot by another paformer. The shooting was a
part of the script; the injury was not. The insttument was a bullet of |
wadded papar Stuffed into an empty shedl. A jury tnial awarded the |
mjured student and her mother damages of S16,070. They werc assessed
cqually from the director of the play and the principal.

Decision. On appeal, the judgment against the teacher was upheld,
but was overturned against the principal. -

The teacher had fuiled to exerdise any control o1 supervision over
the use of the shotgun as well as the use of wmmunition. The prindipal
was not held liable, for he had delegated the dircction of the play to
the teachar, Although he had cautioned boys against bringing any kind
of Thicarms to the school, he had not warned them in connection with
this particular activity, e actually owed no care of duty to the plain-
ufls.

Commentury. s in typical tort hability cases, the court fooked at
the specilic factual drcamstances of the casey It held that the teacher
had been noghivent in o number ol ways: (1) she had not mstructed
the boys on the preparation of the ammumtion, (2) she had not in-
stiicted the boys in the use of the gmmunition, (3) she had not ex-

l&Pu the performancee, and (1) she
had given complete frecdom to the boyvs in thair exeeuting this scenc,

amined the guns inichearsal o1 prion

This, the court saw, was not cnough supenvision in ecognition of the
fac t that boys frequently willbe adventuesome.

SAFE WORKING CONDITIONS FOR EMPLOYEES

Shelron v, Plandct Insurance Compafiy, 280 So. 2d 380 (La. 1973).

Ouestion. Is @ superintendent sesponsible tor ansuring sale working
conditions tor a district’s emplog ces?

Facth. A teachar brought suit aftar the teachar sultered injuries
while teaching on a school parking lot. Becawse ol a ghortage of class-
toom space, the tcachar wae condacting har class on the lot, Although
the oca was sarbaced with asphalt, it containad Toose gravel and many
potholos, Ve domonstiating to ha studants how to run and tan, the
teachor steppad on loose grav e shid o one ol the holes, and was
mjurcd, Insabsoguent litigotion, the tial comt dismssed the case, and

teachar appealed.
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Decision The court disallowed the teachier’s suit against the super-
intendent,

Commentary" The teacher was suing to 1ecover damages she sustained
because of her injury, In her suit, brought against the school’s insurance
company, she contended that the superintendent and other executive
officers were negligent in not providing safe working conditions,

The court could find no “cause for action,” since an aflidavit filed
by the superintendent revealed that requests for improvements on or
repair of school property must come fiom the buildings and grounds
commitiee of the school board. At no time is the superiftendent m-
volved in this procedure, since the power to authorize and mitate
repairs rests with the board. The teacher was wnable to show that the
board had at any time delegated powers to improve butldings or other
facilities to the superintendent or his subot dinates.

The court Turther stated that the common law of the state establishes
that the executive officer of an employ et owes no duty as such to an
employee to provide him with safe working conditions: his duty and
obligation, in that regard, wie due exlusiy ch to the employer. Further,
“The only duty which an executive officer of « corpotation owes 1o a
third person, whether he be an cmployce of the cotporation or a com-
plete stranger, is the same duty to excrcise due care not to ijure him
which any person owes to another.™

The court could find no allegation in the petitton that the school dis-
trict. breached a legal duty owed to the teacher. Although it 1s not
incumbent on g superintendent to provide employees with a safe
environment in which to work, a school board must provide sale facili-
ties in which students will attend instiaction and other acinities; it
caimot, theretore, allow any school facilitics o fall .. . disrepan and
thereby cause o hazard.

COMPLIANCE WITH NEW BUILDING CODES

Malonev v Union Free School Distri £ NYS2d 048 (1973),

Oweston Can school oflicials be held neclivent for not complymg
with building matetial specifications that .are adopted alter a builldhng
is construe ted?

Facts: A elementny school studant was injured when she pushed
her hand thvough a plate glass door, e parents filed clum, chaigmg
negligence on the part ol school guthonitics ton lowing a door 1o te-
main “in a hoken and unsate condition.” Dunng the course of the trial,
they changed their complaint and «hareed that the plate glass window
QO not comply with state safety rsgllinns and that school authonties

&
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were negligent in not replacing the glass. .

Deciston. The parents were awarded a judgment in their favor, and
the defendants appealed. The appedlate division hedd that the school
district was not lisble, hence, the Tower court’s dedision was teversed
and a new trial was granted.

The court tuled that school authatitios could not be requited to e
place the glass pancl to meet regulations adopted aftar the school had
been built. There was no evidence that the pancls were defective,

Conomentary. Mthough the dedision was favorable to the defendants
and a4 new bl was granted, it should not be assumed that school
officials wie not tesponsible for removing hazards that could result in
an injury to a student. School officials must endeavor to be constantly
aware of possible huzards to @ child’s safety and must seek to climinate
them when they are found.

This case suggests that school officials in New Yok e notiequited
to constantly teconstiuct portions ol existing schivol buildings in orda
to heep up with changing building codes and safety tades and regalations.

GOVERNMENTAL INDMUNITY ABOLISHED

C)'um[(’_\’ oo Lovalsodck Tuu‘)l&luli) School Dustrect, 310.A2d 330 (Pa.
1973).

Question: Ts aschool district immune hrom sut?

Facts. Cromley was injuied, on school grounds duting class time.

.

Allegedly, she was mjured as aresult ot the “school district’s failure to
plup(ll} supcl‘\‘is( uthar stude nts, the schoal gxuuml\. the e li\ili(‘s of
students thereon and the girl heselt dwring class time.”™

The cout o common pleas dismissed the complaint and hield that
the distict was protected from sait by govermmental immunity, This
dedision was appealed to the superion court. ]

Decision. The case was vacated and tamanded. The court vacated the
order dismissing the plainaif’s complant and ordered that the fowe
court enter an appropriate ordar ovanuding the dddendant’s prediminan

objections,

Commentary. T a rceent dedision the Pannsy vania Suprame Cownt
abolishad the docninge of yovconmcntal inunuwaity Chvada o Phidadcphia
Board of Lducation, 30% N2d 877, 197590 Gromley aclicd on Ivala
and s alogical extenston ol that recent holding,

GOVERNMENTAL INMMUNITY SUSTAINED

Shelev ¢, Board of Education for Ciy of Sucannah, 132 Ga, App. ST L

Q BS.LE.2d 126 (1971).
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Question: Can 2 parent recorer damages against a sc hool district for
achild’s death on school property?

Facts* A child's body was Tound in 4 septic tank on school prop-
erty. The cover to the tank had been remoned by vandals, and a lighter
cover had been installed until the vegula one conld be 1eplaced by the
maintenance personnel. The dead child was found in the septic tank
with the temporary lid on it, The mothe browught suit against the board
of education alleging that it had been guilty of maintaining an atractive
nuisance (an open tank) and of willtul and wanton negligence.,

Decision: The school district’s claim ol governmental ity was
upheld: the plaintift had failed to state o claim on which relief could be
granted. o

Commentary: This decision reaflfirmed the Immunity to tort suits ol
school districts in Georgia. The court held that to do othe wise would
be contrary to both the state constitution and statutes., Furthermore,
school funds could be spent only for those purposes specifically pro-
vided for in the statutes, Should « judgment have been rendered against
the district, damages could not be awarded.

The evidence was not condusive with respedt o the speaihic cause of
the child’s death. There waseasonable certainty that the child had not
fallen into the tank but 1ather had been pushed mto it since the lid was
on the tank.

This case points out the wneven application of Law. In another state
the Jhild's parents mav well have colledted damages, Here, the conrt
very clearly reatfirmed the immunity of school disticts, In dowmy so, it

» looked less to the natare and canse of the child's death and more (o
disallowing a tort suit.

LATE NOTICE OF CLAIM FOR INJURIES: 1

Burlingame v. Ravena, 319 N.Y.S.2d 139 {(1973).
Question: Can a student tile a late cim for i g 2
Facts® On September 18, 1971, the plantitt imured his leto wirst in
_a high school {ootball game. On September 20 he teponted the mpury
to the coaching statl. He was not sent tog plivsicuan tor an exanunation,
nor were Nevavs tahen. On September 22, the plantitf, at the <oaches’
direction, began to take part in contact iills and «ontinued o play
football wntil the dose of the season in November, Before practices and
games his wiist was taped.
In March 1972, 4 doctor diagnosed the plantft’s wjury a8 an un-
united hacture of the lef wiist. The wiist was opcrated on and tepaited.
E ‘l}C)n September 19, 1972, the plainifl'snugln to Lile a claim to recover
’ 3
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the financial costs of his medical care. The defendants denied the plain-
* tifPs claim on the ground the daim was 1 e more than a year after
the incident.

The plaintiff did not contend that the defendants were responsible
for his injury, but he did contend that after lic 1eported the injury to
the coach on September 20, 1971, the proper precautions were not
taken to avoid furthet injury to his wiist. Because his claim was buased
on incidents vccurring after September 20 (the 1esumption of contact
drills and play), the plaintiff maintained that his claim was filed before
the onc-year deadline was reached.

- Decision: The court ruled in favor of the plaintiff. The court stated
that a 17-year-old may not possess the maturity and insight to foresee
the end results of the actions of adult supervisprs and that this ac-
counted for his delay in seching proper medical care after the injury.

One of the judges wrote a dissenting opinion. He claimed that the
law was clear in defining one year as the time limit for filing « claim.

Commentary. School administiators must be aware that in many

cases the courts consider students as infants even though the students
may be in high school. As an infant, the student cannot be expected to
act as responsibly ws a mature adult would under similar ¢itcumstances.

When the, courts allow for the exercise of discretion, as was provided
here, a case can be made for the late filing of a claim.

This case points vut the need for athletic injuties to be cheched by - .
4 physician. Those administering athletic programs should require a
written statement from a physician indicating when and under what
circumstances an injured student should be permitted to resume hus
atnletic activities.

School administiators should establish clear policies 1egarding the
handling of athletic injurics in an attempt to prevent the occurrence of
incidents such as that described above,

1

LATE NOTICE OF CLAIM FOR INJURIES: 11

Seluermever oo Avendl Park Central School District, 343 %.Y.8.2d 210
(1973).

Question. Can o student file o late daim for an mjury 1eceived at
school? .

Facts: On January 22, 1971, the plaintdf was injured at school,
allegedly because of negliggnee, A notice of caim was not filed against
the alefendants until Aprif 17, 19720 Under New York State law, the
normal time fimit for filing a claim is 90 days, hawever, it the plaintidf
:} * minor, the court, at its discrction, may grant the Jaimant leave to
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serve notice until one vear alter the injury.

Decisivn: The comt dedlared the plaintiff's caim o nullity because
his notice ol daim was not filed within the one-ycar period allotted by
lay, h i

Commentary. Coatiany o Buerlingame v, Ravena, in this case the
court held steadfast to a strict interpretation ol the New Yok State
law that requires o lute notice of daim to be filed wighin ayear of the
ingury.

The difference betwean the dedision in this case and that in Burlin-
game points out an appatent inconsistenay in the court wdings, In both
cases two impottant facts seare otablished: o minor was injued in o
school activity, wd the notice Ton tile of dain was made after the stated
deadline. Given those two facts, the judues 1ewched opposite taling
The brief opinions do not reveal why this,was so whether it was due,
for instance, to the diflerence i the pruntlls’ prepaation, to the ‘_\
natwe and severity of the injudes, v to the diffarent care that the o
school ofticgals xerdised. The explanation may hinge simply on the fact
that, given discretion to waive a period in which an injured party may
file claim, one court clected o apply wstrict tading; the other, a tlexible
one,




v RELIGION

When the schools were oparated by parents or churches, there was no
conttoversy over the rdationship between chuich and state. That con
flict wose as the states took over the sponsorship of education. Litiga-
tivn on the churddn state telationship hes been indicasing as citizens use
the Fowteenth Amendment to challenge statgs on Fist Amendment
grounds, )

It is impussible to achicve @ complete separation of government and
icligion and of schools and religion, There has always been an element

. of intermingling, for years the governmant has aided parochial schouls
‘ in an inditect way. The question has been and 1cinains: What is—the
standard to be usad in maintaining the degice ol sepatation between

chirch and state insofan as the schools are concened?

The critaria for judging this separation change fiom time to time. ‘
In the Schempp decision, [bington School District oo Schempp, 374
U.S. 203, 83 5, Gt 1560, 10 L, Ed. 2d 844 (1963)], Justice Cluk
determined that i a practice cither advanced o inhibited eligion, it
excccded what is alivwable under the Fiust Amendment, Later, Chief
Justice Burger dedared that the state must avoid “excessive entangle-
ment” in veligion.

Over the Lt 50 vears the Suprieme Cowrt has 1endered niumerous
decisions on the churdn state rddationship. Thase dedisions can be sum-
maized in the following manner.

-~

Lo A state may hot retuse to alow a parochial school to operate.,

o

2. The school may not requite students to salute the flag if they
Q object on religious grounds.
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3. Tax funds may be used to pay for the textbooks aud tians-
. portation of children attending parochial schools,

4, lhc Bible may not ln taught as religion in the public schools,
8 i

5. Bll)lc lc.l(lmq and prayers may not be wsed as devotional
exercises in the public schools.

6. Tax lunds may ot be used te pay the sak. wies of teachers and
special sevvices in parochial schools.

The religions diversity in this countty increases the number of court
. actions scehing dlaritication of the wclationship botweent diaeh and
state. Two broad arcas requite constant datitication. whethier the state
can require people to engage inactivities that conflict with thein 1eli-
gious beliefs, and whether the state can forbid prople lrom engaging in
activities that are based on religions beliels.

- "RELIGIOUS OBJECTION T'O VACCINATION

Mater v, Besser, SHNY.S.2d 1L (19729,
Question: Cana xlu(lvnl ln' exenptad from a saccinaion toquirenient
becanse of a religiows beliet simila to but not the sare as that ol a

recognized religions organization? )
Fucts: The plantid’s thiee chilthien ware dinccted o feave schoal
' becanse they did not comply with the Pablic Headih Tas eoguinmey that

dl studenes be vaccinated bétore thoy enter school, The plantitl sought
have his childien veadmitted to school and bascd Bis case o o e
tHon ol the statute that states:
This section, 21638 (81, shall not apph t Bildren whose parcnt, paconts,
or guardian are bona Dide membars o o rocognize d eoOigous organizabion
whose teachings are comtrary 1o the practices horan scpaucd, and o
certiticate shall be wequired o o predcqusits o such chaldbon bon,
adnnited or iccaned mio school or attdhdimy w hoo!

+ The plamtitt admiteed that he was i aomcmber b accosned rely
clots organtzation He mamtuned, Bowevon, thoe o ehmons bedscts
were sumtlar 1o those hdd By Choso oy Soentios e dhenoed ot it
was o vielion of Bes bt to Brecde o o 1 requite b 1o
i“ll! N KW ALAI NP4 (l 1" ]l:lun\ ol i ]v!( IR T FINTUR IIN Y i s [RNINS S TN J
\lthoreh the wane can roqane sl sthdenss o ncoone e ates ol
a4 bad net toaved e e prosons boton o o
vohions wromps that Boled steao oo mnst s B oo,

Decovor The conrt valed o the “detond ar were 1 promnt the

planttt's childion 1o oo schocd vt the probrce could Deog
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The court explained that itis not the function ol the cout 1o dedide
what is a bona fide 1eligious helict, nov is it the intontion of the conts
to force indiviauals to join ecognized religions ortganizations in ordey
to practice theit beliels, '

The real question in- this case s the plaintitts siccnn in Practiomy
his 1eligion. The court tled that the case should be t-tned at which
time the trial judze could bettar dodide the sinctray with which the
plaintitl practiced his veligious belicts.

Commentary: In this case the state statute was dean, Tseated spe- |
cilicallv that an individual may have the vacomation gunoment waived |
il he is a member ot aecoguzed rehgious oreanization. The oot heow |
ever, dedined o detine veligion or what conneote s membenhp in g ‘
1ecognized relivions organization. Fhis position is consistant witliestab-
lished court, holdings, | !

The administeator controntcd with i unecsodscd e neom muol g
A student practicing his rchgeons bohicts should contaee the sehood dis
tict solicitor Tor advice and dirccton, Tothe mc wnme, the scheol s .
the administeator should actran fiom doine s thine th e could In
mtcapretcd as promoting or mhibitmg rcdon,

PRAYLR, SILLNT MLDI ATIONCAND PLIDGL O ATTT GEANCI

Opmezon of the Juvroy, 307 2GRN L 197 4

Oresvtronr Would aostarare 1o authonze the s of the Lord™s P,
voluntay sdent meditanon, wed the plodac of alicarmee i the pabls
schools be s ahid

Fa. t o conaderme o Wl sarhonan: the i ot sach prowctices, the

N Haoupshue Senane sabmattcd the how et tocthe st s of

Al

L3
the state stupreme oot for then aptinon ot s bl ¢
» e ane veatation ol ke Toad™S Provvor wondd e une aistitation o

Howevar thoy wchor od silont wacdin von and 1he plodo o e e

i

|
Devovion Phe astioos e of the opien tha aathenan md !
]
|
Coma oo The postrcos conccd thae veo g ol the Tond™ Frooe !
m pubhe sohoods voetons md Cneeaos crchi e Cea o 1o b |
conadnorad by towchars e th prbhc soho s ond wo dd o e T

ol ot the Toa Nynondinent

Thoo tthor roced vha ol e 0 e e oy 0w ondd .
(H'!H(h/l TRINIUE Ithecrn S arned nf\!\\ti tho iorhy veopee b oy ad '1
, . ey |
ment svore oo bie ot TN NI ity e onde tog ot e \
H t ,

')l‘ tl‘_’( il l”l EETEE 2 T A ” LA VI‘I)H oy oalont o b oy ..“{; y o1y

avond the posalubing o conthor vl the Coanaona o ke Uy el '
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.

In testing the legality of such usage, Justice Clark’s determination in
the Schempp decision is again applicable it cither advances ot inhibits
religion, it exceeds what is allowable under the First Amendment.

o 97
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CONTRACTS

Coucern with contracts mahes up a large segment of school law.
Contract law cuts across many different arcas of school operation and
often 1equires legal counsel to interpret the law s it relates to a spe-
Gific issuc. In view of this complexity, it is not sirprising that a number
of court cases arise concerning contracts.

Only three cases are reviewed in this section. Pulaski involves a fun-
damental priaciple of law regading the ratification of a contract. fess
ilustiates the prindple that an understanding is not the same as a con-
tract. The third case 1aises o question about the recent wagesprice
freeze.

There ae five essential clements in all contracts: capacity of the
partics to contract, mutual assent, valid consideration, definiteness, and
fawful subject matter.

A sthool district, as such, has no inherent anthority to contrget. It
can do onhy what the tate requires and allows, Thiough the legislature,
the state detarmines what its insttumentality, the school district, may
contract for and with whom it may contract.

It is necessary that both partics come to an agreement about the
teims of the conuact. This may mean that the parties will agree to per-
forin a catam function o to tcdrain from performing one. Once mutual
assent fias bean reachad, the partics are eady to effect the signing of
the document. )

Consideration miplics that both partics give something. For instance,

a teacher gives a senvice and s, inretum, compensated for that service.

A defimte contiact docs not leave provisions to the imagination;

o ther, it spells out responsibilitics_and obligations with particularity.
s Q
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Thus, Tor example, a conttact with a teacher shoald specity the dura-
tion of the agreement as well as the tea her's salary and duties, T'he
lw does not, however, tequite or expect all possible details to be
WELLen into @ contiact; some expéctations lor sem ices are specilied by
implication. Although these expectations may be dear 1o one party,
they may not be to another, Phis sitwation ol ten produces a litigious
issue.

A contract may be invalid i it contains subject matter outside the
law and outside public policy. Beyond this, both parties may have
considerable autonomy m effecting specitic conditions of the agreenient,

As the tollowing cases indicate, litigatton 1 contract law cases
usually centers around these tive elements o around dosely aelated
issucs,

RATIFICATION OF CONTRACT

Responsive Exzironment Corporation v. Pulasl Cownty Special School
District, 366 F. Supp. 243 (1979).

Question: Is a contiact between a sehool distnict and a contractor
bind"ng il it is signed by the suparintendent and not rattzed by the
board of education?

Facts: A book distributor bronght . tion 1o g pavment {for boocks
that the district purchased under g lease-purchase agreement, Althongh
the contiact had been signed by the superintendent, 1t had not been
ratified by the school board,

Decisions The court found that even though no legal contract had
been signed, the district had benelited from the use ot the books and
that the book distribution company should cither 1eceiye pavment or
receive its books back trom the school distriet.,

Commentary: The comt determined that neither party was blame-
less in its actions, The company was subject to ariticism because its
salesman, in an attempt to got the district to sign the contract, had
untruthiully indicated that the books were suitable for purchase with
lederal tunds. The district was subject to criticism because it had not
instituted payment when requested to do so by members ol the distri-
bution company prioy to the institution of the suit, and bec quse it was
willing to purchase the hooks only on the condition” that ‘Title Il and
not school district funds were to be used.

The court found that the conduct ol the two partics was such that a
contract was implied, The school district was requited to pay under the
theory of quantum meruit, which holds that, although there was no
O I contract, one was intended and goods had been recerved. The
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couwrt gave the company the option of taking its books back at its own
cost o1 aceepting arcduced amount as full pay ment.

I this casey no one wou Because both patties ereed, the court sought
aresolution of the problem rathar than wstict application of contact
Law. Tt is, howevar, wequisite that school district otficars tully under-
stand the school code provisions that deal with the district’s 1elations
with vendors and that the ofticers abide by those provisions.

INMPLIED UNDERSTANDING

Hess v Bourd o) Education of Central School District No. 1, 341
N.Y.S.2d 536 (1973).

Question. Can an cmployee rceeive pay for his accumulated vacation
tme if there is no school bowd resolwion o that effect?

Facts. The supaintendent of o New Yok State school district
resigned. Duiing the five years (1963-1968) he had been superintend-
ent, Hess had accumulated o« number ok unused vacation days. THis
letter ol aesiguation contained the statement “subject to my vacation
pay.” It was implicd that the plaintf! had an “understanding”™ with
certain boad membars that, on resigning, he would 1eceive finandial
reimbursement lor his unused vacation time.

The school board refusad to pay the superit cendent. He subscequently
filed the case betore the state supreme courte The court dedided in
Lavon of the school boad. The |)|.limiff sul;srqucnlh .lppc.ﬂcd the case
to the state supreme court, appellate division,

Deciston. The appellate division iendeied the following dedision:

Lhe, school board could not make payment for accumulated vacauon
tme to emplovees who resigned where board had not passed resolution
which would permit it to make such payment, although buard accepted

resignation tendured o letter contaming phrase “subject to my vacation
pas ™ and there was allegedIy prior plan of such pavments.

Commentarv. The court ulad that ncither the boad as a whole nn
individual members of the board could legally commit the distiict t) an
action unless the boad passed a resolution asthotizing that action, The
New York State Constitd@on states that “exponditure of public Tunds
15 constitutionally prohibited in the absence ol expross statutory pro-
vision to the contrary.™

The inddusion of the phrase
resignation letter and the subsequent acceptance ot the letter by the

.

Ssubject to my vacation pay™ in the

board did not commit the board o 1dimbuarse the sapaintendent tor
unused vacation davs,

Q FEmplove: ot « school district who tind  themselves in simila
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circumstanc os should notrely on the word of indis idual boacd members

-

but should insist on a board approsed icsolution covering the speditic

understanding that has been reaclied between the emplovee and the

board. It is doubtful that any court will uphold an implicd promise.
SALARY FREEZES .

A3

School Committee of the Civ of Providence v Bowrd of Regents for

Education, 308 \.2d 788 (R.1. 1973).

Question. Can aschool boamd frecze the salaies of administiators
if the adminiSteaton' conttacts wre tor an indetevminagte tinme and then
salaries are based on e stated watio of the teachers' manimum basic
salary? '

Facts. From 1959 until 1971, the distiict consistently paid adminis-
trators according o aset ratio of the teachers” masimum basic salary.
Lo 1971 the committee passed tuee resolitions:

LoApril 15 Al salaices, except those established by existing

contracts, were frozen.,

2. October 28 This tesoludon superseded the above Apiil reso-

lution, and all salavies of department personnel were frozen
at their 197071 level except those set b, collective bargain-
ing units.

3. November 18 A collective bargaining agreement with the

5 teachers” union dfat inareased «the teachers' masimum basic

salary and other benefits was ratified.

Following the adoption of these resolutions, the committee decided
to continue the 1970-71 {reese on adininistuaton salatices.,

The administrators appealed to the state commissioner of education.
[He rded ia their favor, holding that they were entitled to have then
compensation tov the 197172 school year set in welation o the new
teachar contract weording (o the iatio that had been in effect since
1959, The school committed appealed to the board of regents, whick
atfiimed the commissioner’s decision. The committed then appealed to
the Supreme Court of Rhwode Island.

Dcasion. "The supreme comtt seat the case back to be reviewed by
the board of tegents and aidered the board 1o reconsider its actions
and to muhe turther findings and orders, The cowt deddared that if,
after sach wction, any party was dissatistied, then a motion might be
filedt to bring the matter before the cowrt tor further consideration.

Commentary The nature ol the contiacts under which the adminis-

ors worthed was o central issue in this case. The contiacts were ordl
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and stated the services to be performed as well s the 1ate of compensa-
tion, but they failed to state the period that cach contract was (o be in
effect. There is an accepted rule of law that a promise to render per-
sortal services to another for an indefinite period of time is terminable
atany time at the will of cither party ; therefore, it creates no executory
obligations. The court was unable to determine what was intended
regarding the term of employment of cach of the 75 administrators.
Because of the discrepancies in the interpretations of the term of em-
ployment, the court found it impossible to offer a definitive opinion
about this case,

This case points out the need to specify the terms of employment
between school administrators and thei cmployers. In entering con-
tracts, it is prudent for all parties involved to set forth in contractual
form not only the duties and responsibilities attached to a given posi-
tion but also the agieed-upon compensation for the services rendered
and the duration of the contract.
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