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questioned by students or even teachers. Furthermore, ‘even -when authorl-

o

FOREWORD = | .
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’i.k -, v .
Schoolmen have not always felt the need to understand much law in
order to operate their schools. For many years the law of concern ﬁo
most schoolmen was relatively static and unchanging, with rather clearly

defined parameters undeg_ﬁhich to operaée. Schoolmen generally knew how

1

schools were going to be financed; and the line of authority was seldom

A

. . //)'
~ \

ties were challenged, until Just the past dozen or so yea?s, courts of

’

law generally have been reluctant to concern themselves with school-
1

related matters, for pne reason or another.

Modern-day educational\leaders,face an entirely new situation,
Laws are changing almost daily, it seems, in virtually every area of cdn-
ee;n to schoolmen. Without question, the major cause of these changes is
the\insistence of minority groups,'studentg, and even teachers, on equal
protection and.opportunity under the law, and these groups have turned to
the courts for assistance in attaining what they feel are their rights.

The courts have been particularly active in three areas of school

»

law during recent years: school finance, school desegregation, ani gtu-
dent rights. Recognizing that practicing schoolméen have little otméf“\

than professional reading materials to help them keep abreast of the

emerging law in these fields, the Educational Opportunities Planning

Center and the Department of Educational Administration and Supervision,
| hd ]
both in the“College of Education, The Un1vers;ty of Tennessee, Knoxville,

conducted one-day conferences in Knoxville, Memphis, and Nashville, on
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"‘March 28, 29, 30, 1972, respectively, at which each one of these three

topics of school law was examined by some of the best authorities in the
' - 2

country. Each conference day began with an extensive overview of the

current and emerging law in these three areas. Mr. Robert E. Phay,
Associate Director of the Instifﬁte_of Government, The .University of

. y ‘ - Y

North Carolina, Chapel Hill, delivered the comprehensive overview at the

Knoxville conference, with especial emphasis upon the area of student

rightsz b?? Neil V. Sullivan, Commissioner of Education, Commfonwealth

of Massachusetts, an authority on school desegregation, delivered the

3

overview addreSs at the Memphis and Nashville conferences.

o .
KN

Clinics were provided at each conference for those who wished to

-
.

explore the law in any of:the aféggfln more depth. Dr, Kern Alexander,

-

Uﬁiversity of Florida, Gainesville, made the major presentation at the

Clinic on School Finance; Dq.'Robert'Simpson, University of Miami, Coral

A

Gables, delivered the major address at the Clinic on School Desegréga—
/ J

/

tion; and Dr. Larry Hillman, Wayne State Universit&, Detroit, .offered
the major presentation at the Clinic on Student Rights. ﬁ;s. Dewey
Stollar, Fred Venditti, and Larry Hughes, all from The University of
Tennessee, Knoxville, coordinated the respective clinics.

-

"The conference was blessed with exceptionally competent addresses

Planning Committee, consisting of the clinic coordinators and myself,

agreed that the presentations deserved transcription from the tapes and

distribution to educators throughout the State of Tennessee, The

—
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attached paper has beeri transcribed from the tape of fhe‘original pre-

sentation and edited only to clarify wherever necessary or to delete

super fluous materials.

The presentations by each of

bound separately and will be distributed whenever completed. The edi-

»

|

1
A

the five major speakers is being

tors realize that one seldom speaks the way one writes, but we felt that

PR

those who heard the speeches could appreciate them more were we to make
i .

the transcriptions as faithful to the actual presentations as wé could.

'

.

We hope that the reader will recognize that the papers do not represent

the actual writing styles of the authors. -

M. Everett Mye;

Conference Director

and
Associate Director, EOPC

N
A .




SCHOOL LAW: AN OVERVIEW OF RECENT AND PENDING COURT ACTION

. " (A 'speéch._presented to the Knoxville gession of the three-session School
Law Conference on March 28, by Robert E. Phay, Institute of Government,

. o The University of North Carolina at Chapel Hill)

F

INTRODUCTION
This morning I am éo talk aﬁout “School Law: An Overview of Receht
and Pending Court Action." Iggt's the subject of a course that takes me
3 ” - m?uﬁgi} semester to téach in our law school! E;tigation in the school
; area has becomé so great in recent yeérs that ;ith limited timé, one can

only hit the high spots of selected areas. Today my selected areas will

be” three - finance, desegregation, and studeﬁt rights.

; SCHOOL FINANCE

_Serrano v. Priest

TQg major recent development in the area of school finance is the

already famous case of Serrano v. Priest, 10 cal. App. 3d 1110, 89 cal.
Rptr. 345 (1971), a Qombshell that was dropped on the largely unsuspect-
ing world of pd%lic education last August by the California éupreme Court.
[For a comSlgFe analysis of the Serrano case, ége John Dees, "Serrano v.
Priest: Implications for Financing Publi; Schools,'" Popular Government,

~

\
38, No. 4, (Décember 1971)., This discussion borrows greatly from his Y

article.] It overturned the California system of public school iinancing,

a system that all states except Hawaii follow to at least some extent.

Since that decision, the financing systems of Arizona, Minnesota, New
Jersey, Texas, and Wyoming have been overturngd, and in over half the

states suits have been filed (40 in all) thaﬁ seek the remedy granted in




Serrano. (Although my most recent check lndlcates that no similar case
Jhas yet been flled'an Tennessee, I think it would be folly to think that
‘Tennessee_will not have one in the near futute.) The feature common to
those systems upon which the courts have focused is the heavy reliance
upon 1hcally raised funds to support public schools. Rich schéool dis-
tricts with wfher tax bases can provihe'high quality education more eas-

ily than can poor ones. Thus school children in poor "districts are being

. deprived of a right to equal opportunity of education in their public

e

schools, so the Court has said, in violatioh%bf the equal protection
clause of the Constitution's Fourteenth Amendment. (This is the same
cleuse upon which most desegregétion decisions have rested.)
Although a number of educators and legal commentators had antici-
N pated the equal protection argument made in Serrano, ité success sur-

prlsed those who were aware of the decision of McInn_ﬁ v. Ogilvie, 394

. " U.S. 322 (1969), a summary decision of the United States Supreme Court

that had held the financing plan in‘Illinois to be valid when a similar
¥ -

S— e

attack was made. The lower Caliﬁornia court had in'faEﬁifgl%hwed McInnis
e ’

i
in dismissing the Serrano suit but, nonietheless, the state supreme court

4
econmraem

[
w,,,EE,ﬁrsed’the lower court's decision .and remanded the case: for further

e
;._ ‘~.J

%+ hearings.

The Serrano decision was nearly unanimous--~only one of seven jus-
-~ t
t

tices dissented. It seems likely, to me, that the United Stateé Supreme

1 ‘ *

Court will reconsider its decision in McInnis, especially in 1ight of

the court decisions following Serrano. If the Court takes the position

e ,Z
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of the California Supreme Court, the ramifications will be extensive for

Tennessee and other states..

N

N

Even though most of you are school administrators and not lawyers,
e ( :

I think that it would be useful to exploré briefly the legél theory

-devéloped in Serrano. The California finance system was overturned\be-

cause it violated the equal protecfiqn clause of the Fourteenth Amend-’
ment, which provides that no state shall "deny to any person within its
jurisdiction the equal protection of the laws."

} A court, in examining a statute or state constitutional provision

. that is attacked on the basis of denial of "equal protection" must first

attempt to identify the provision's purpose. If a §éatute'§'pur§ose is
discriminate between similarly situ;ted people w;Fhouf good reason, ik
is unconsLitutionall, When\a statutory classifiéézion is based on race,
e.g., a statute assigning students to different schools on the basis|of
race, it is unconstitutional. Other types of classifications, such as
who may have a license to sell liquor and age requirements on the right
to voté, are, in certain situations, pgrmissible. You see, statutory

L 4
classifications are permissible if they meet certain constitutional

\
\

standards, \

What we are dealing witﬁ in the Serrano case is a statutory scheme
for ﬁ&nancing schools in California thét took into consideration and
relied heavily‘on a classification based on wealth. The Court had to

decide whether this classification is constitutional under the Fourteenth

Aﬁendment.
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Now, most statutes have several identifiable purposes. If you

. D
looked at a typical statute, you could probably identify at least. four
or five reasons for its enactment. And if one purpose is constitutional

and another purpose is not, under traditional equal protection analysis

~ e . . i [
the former -automatically prevails. In other words, if a statute has one

codstitutionally legitimate purpose, that single purpose usuélly suf-

~
~ R b

fices to uphold the constitutionality of the entire statute.
. . X

In recent ye;rs, however, a new and more active test of equal
protection, commonly called‘Fhe "new equal protection,' has deveibée&u\
Whereas the conc pt of trad;tiénal equal péotection is typified by judir,

cial restraint-~by court reluctance to overturn a statute and say that )
" it is unconstitutional--the "new equal protection" analysis subjects
~ fact situations .to new ianiries. The primary concern is what kind of
classification is uséa. When the classification is based on race, or
linéage, or alienage, the classification is suspect, and thé court -
demandaarigid scruéiny in it; examinations of the cirnrumstances.

Let me illustrate with a graph. (See graph on next page.) Along
one axis of the graph we run the types of classification; along the

i

other axis we run the types of interest. At the bottom of the axis of

T sclassifications are thos; that do ;ot pése much of a problem: - For
examplL, classificéfions made on geography usually do not create much of
a constitutional problem. However, as we move up the axis toward clas-

sifications based on sex, wealth, and race, we get into classifications

that the courts have said are suspect: The Court scrutinizes these
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» ’ ¥ 5
e AR .
classifications and puts the burden on the state to prové the constitu-
/

. fffgp&f%ty rather than using the traditional assumption that the statute

is constitutional .until proved otherwise.
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FUNDAMENTAL INTERESTS

- |
. In Serrané, %nvolving distrizts thak varied widely in the amount
\\ . J .
of property value that was available for taxation, the classification

. f
was based on wealth. This is a classificétion, like race and sex, that
|

ﬂs suspect, The Court is saying, "We are:going to look very hard at it."

On the horizontal, or bottom axis,;We have interests that vary in

their importance as basic rights. For example, we do not allow a four-

N N

»

.

teen-year old to purchase liquor, while we allow someone eighteen or

twenty-one to .do so. We feel that this is a reasonable classification in

which no one has been fundamentally deprived, and we are confident that

the courts will look no further. ,(However, at the other end of the axis

\

are such interests as the righgs of criminal defendants and voting.




Al -
the greatest educational opportunity in the state. /

‘that higher per pupil expenditure resulted 1 \q\a higher quality of educa-

'

i
These interests are in the suspect area, and the courts apply a more .

+ -

rigorous scrutiny of th%‘stqqgggi'_yyen a high index occurs on both of .i
these axes--both in the classificatipr. and in the interest--then we enter
this zone of very strict court revieﬁ» ‘
When the legal ;taﬁhard to be used has been séatedf the Eicts in
the case must be examinéd to determine whether they violate the standard.

In Serrano, the plaintiffs brougﬁt a class action for all public school

pupils and their parents except *hose in the school districts.afforded

\ghé financing scheme under attack relied on the local pr pert& |
tax as ifs major source of revenue¢. The assessed valuation perfpﬁpil of
the real property in the richg;t/di§Cr;cF in Yos Angeles County, Beverly
Hills, was thirteen times the/assesscd valuation per pupil in the county's
poééest district, Baldwin Park. An inequality in available tax resources
resulted because those parents 1iVi$g in weglthy Jistricts could vay at z
much lower fate of taxation than the paren&s in the poorer éistrict paid
and still provide their childgen with a much higher level of financial
support than could’parents in the poorer district. The Court assumed
tlon. Now, you may question that.éssumptlon, but nevertheless, that is
an important assumption made by the‘Court.°

I might also note that misinformation about Serran~ is widespread,
and one bit of misinformation is that the decision outlawed the use of

e

the property tax in California for the use of publi.. finance. It did




not do that. It said the way that property tax revenues were used was
) , .
unconstitutional, not the tax. The situation faced by the Court might
. .

show this.
e

<

- The California Supreme Court cited these conditions and then

'_abproaéhed the issue of whether the particular arrangement merited the

.

_strict review that we have talked about under the equal protection

[
-

/s
clauseé of the Fourteenth Amendment. In this vein, it first considered

whether wealth is a suspect classification. Its conclusion was affirm-

%

M (] ’ - . * g
ative, reached after a brief’analysis of five or six United States

Supreme Court'holdings. ) S

v

The Court then moved to whether educatlon is a fundamental

] < «

interest and' found that it was. The Court acknowledged, however, that
B . . > 4 Vot .
the contention that educat%on is a Yundamental interest ''is not sup-

ported by any direct authority." Nevertheless, the factors calling for

finding education a fundamental interest were listed by the QOourt as
\ ) ? )
follows: that education .is the main hope for the poor and oppressed who

-

want to improve their position in life; that everyone benefits from edu-
‘e .

cation,.not just a,-few people; that a child's personal development is
';‘.
molded in a manner*chosen by the state; and that education is compulsory

e

for all children. After it reviewed all of these factors, it said, in
short, that since education is a majpr sociai and political determinant,
it must be a fundamental interest, for all students being processed
through the system, \Ehe Caleorn&a Supreme Court applied the strict \\
review and found the schgol\finankéi system to be unconstltutxonal
|

=
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. Let me emphasize that the right set forth in this decision is no\\

- -

to some minimum standard of education; rather it is to a standard of

education equal to that enjoyed by those in the s:hool unit enjoying the

greatest educational opportunity. The standard of education is measured

z
e in terms of dcllars available per student in the respective school //

/ -
— /

districts. ’ . /

’

, , This discussion of Serrano will no doubt leave you with many ques~

tions about some of the assumptions made by the Court, its implications
. .

for the Tennessee system,of finance, and questions about the options open
- .
to you if Serrano or a case like it becomes the law for Tennessee. It

seems almost certain that the Tennessee system of financing schools would

be found unconstitutional, if Serrano or g case like it becomes the law

A
. of the land. I recommend that you start thinking soon about the options
- - . .
; available Eo you, and to anticipate some of the problems a Serrano type
- ’ - of Aecision might create for you; They will be many. -
!
R ‘ DESEGREGATION - y
Swann v. Charlotte-Mecklenburg ..~—_

-

Recent developments in the area of desegregation can well be

broken down into three areas: the latest Supreme Court decision of
//

Swann v, Charlotte-MeckBénburg, lower federal court decisions, and

President Nixon's recently proposed legislation to limit busing. First

!
i

. :_////' the Swann decision. .
" In April 1971, the United States Supreme Court delivered one of
L -

its most important school desegregation decisions since the 1954 decision

ERIC

Aruitoxt provided by Eic:
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in Brown V. Board of Education. In Swann v. Charlotte-Mecklenburg Board
V. L

of Education, considered in conjunction with four companion cases, the

Court sustained the federal district's court order that had required sub-

stantial busing to desegregate schools. In a 32-page opinion, -the Count
attempted to clarify several key issues. First, it said it would not
attempt to define & "unitary school system.'" It pointed out that "con-

ditions in differéﬁt localities will va;y so widely that no, rigid rules

+ - :
can be laid down to govern all situations," and reinforced this_point-in— .

N

discussing the scope of permissible transportation of students: 'No

rigid guidelines as to student transportation can be given for applica~

T
—

tion to the infinite variefy of problems presented in thousands of

~

‘situgt%on;." -
These statements by the Court hardly came as a surprise. One .of

the problems I have had with people who demand a definition of a "unitary.’

school system" is explaining to th;m that they ask for the impossible.

In Swann the Court has said just that: so much depends upon each 1ocg1

situation that the Court can give only very broad guidelines as to what

meets’ the requirements of the equal protection clause of the Fourteenth

Amendment.

To deal with each school céﬁhunity's unique situagiop, the Court -
emphasized the broad powers and affirmative duty of schoel boards to eli-~
minate school segrégation. It also séressed the b;qad, equitable powers
of the district courts in fashioning a.remedy to assure a unitary school

. '

system. These powers include: altering attendance zones to allow pair-

ing ,or grouping of noncontiguous zones on a racial basis and requiring
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the necessary busing; ordering the consolidation of schools; establish- ]

ing faculty ratios based on race; insuring that future school construc-
tion and abandonment are not used to reestablish a dual system; using a

racially based mathematical ratio of students as a starting point in

o

sﬂéping a renfedy; and adopting an optional majority-to-minority trans-
fer rlan.
In discﬁésing racial quotas, the Court said that while they may

be a useful starting point in formulating a plan, "the constitutiogal
.

command to desegregate schools does not mean that every school in every
. ‘ . e »
commnity must always reflect the racial composition of the school sys-

tem as a whole.," .

In considering the constitutionality of "one-race échoolé," the

3

Court séid:

+ + o it should be clear that the existence of some small number
of one-race, or virtually one-race, schools within a district

is not in and of itself the mark of a system which.still prac-
tices segregation by law,

»

The Court also.noted, in ruling that busing was permissible to
dismantle the dual system, that the use of busing is to be limited by
consideration for the children's health and ;heweducational process,

Chief Justice Burger, in speaking t.r.the Couré, commented about

N &7

future review of school systems once they are in comgiiance:

At some point, these school authorltlés/and others 11ke
them should have achieved full compliance w19h this Court's
decision in Bzown I. The systems will then be "unitary" in the
sense requxred Dy our decisions in Green and Alexander. It does
not follow that the communities served by spch systems will
remain demographically stable, for in a growing, mobile society,
few will do so. Neither school authorities nor district courts

N - ,




are constitutionally required to make year-by-year adjustments
of the racial composition of student bodies once the affirmative
duty to desegregate has been accomplished and raclal discrimi-
nation through official action is eliminated from the system.
This does ‘fiot mean that Federal courts are without power to deal
with future problems, but in the absence of.a showing that
either the school authorities or some other agency of the State
has deliberately attempted to fix or alter demographic patterns
- to affect the racial composition of the schools,. further inter-
o vention by a district court should not be necessary.

In a memorandum accompanying his refusal Eg:enjoin the imple-
mentation of a desegregation plan in North Carolina, Chief Justice
Burger reemphasized two of the major points he made in the Supreme
Court's opinion in §E§EE;'_He quoted the Swann opiniB%;s language that
the racial c&mposition of the schools need not reflect:the composition ,
of the school system as a whole and restated the limits on busing thag
I have just noted. Finding that busing was an "absolutely essential
tool for dismantling a dual system, ‘the Court noted that just as race
must be considered in determining whether a coﬁstitutional viola%ion
has occurred, so must it be considered in shaping a remedy. Accordingly,
school boards must be perﬁitted,to-assign students on the basis of race.

In a companion case considered with Swann, the Supreme Court

N
~ s
ww A

reversed a Georgia Supreme Court decision and held that assiéning pupils
by réce to aéhieve desegregation was constitutionally required and that
the restrictions on busing of Title IV of the 1964 Civil Rights Act did

not prevent state and local authorities from using busing as an aid in
?

desegregating their schools.




The Richmond Case

The second area of development in desegregation'is the lower
federal court decisions. For time's sake, let's deal with only one case,

the federal district court opinion that ordered the consolidation of the

.Ricthmond city school district (70 per cent black) and two contiguous

county school districts (each 90 per cent white). The court held that

"because local “school boards delayed in desegregating thé city schools,

" has been filed with the United States Supreme--Gourt. ]
L2 TR £ .

\
desegregation could no longer be accomglished within the city school
unit's boundaries. The court found the three districts to be part of a
state educational system and that county and city lines had not been a

barrier to previous state-sanctioned plans designed to avoid desegrega-~

!
tion. Under those circumstances, the federal district court ordered

- ‘ 4
the combining of the separate school units as a necessity in the metro-
politan area. I@n June 5, 1972, the Court of Appeals for the Fourth !

Circuit, sitting en banc, reversed the district court opinion. An appeal

’

The Richmond order, which would have involved busing 78,000 of

104,000 students, is one_of the court orders that President Nixon had in
a3 J’ - ] .
mind in his March. 17 speech ‘to"Congress--which brings us to the third

!

desegregationfarea.I want to comment on.

President Nixon's Proﬁoséd Anti-Busing Program
" The PresidEnt's proposed anti-busing program--the $2.5 billion
Equal Educational Opportunities Act of 1972--is aimed not at the Supreme

Court but at the federal judges who he argues have gone beyond the

i8
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requirements of the Constitution as the Supreme Court has interpreted‘
them. Infseeking legislation that would stay any further court orders
requf{ing busing until July ;, 1973, and perﬁitting school boards oper-
ating ynder existing busing orders to demand that a federal court reopen

that order and modify it to conform to the proposed legislation, the

i\

Detroit, Denver, Corpus Christi, and Nashville. According to
. Ay

-Preside%t was undoubtedly thinking of the busi;gvplans for Richmond, '

Dallas,
HEW Secretary Elliot Richardson, who testified én‘MarchX$4 before a
Senate education subcormittee, all but about 100 school é} tyict ordered
to institute busing since May of 1971 could seek to reopen§>heir deseg-
regation cases if Congress approves President Nixon's new busing pro-

. " 1

posals. If such legislation is enacted, it will surely be challenged;

‘and if it seeks to prevent the courts from requiring the desegregation
/ ) ' .

 of schools as required by the Fourteenth Amendment, it will not prevail.

I 1eave}to the clinic sessions the discussion of its likely success in
Lo \ .
the Congress and the courts and the likelihood of the President's

receiving the $2.5 billion he has requested for remedial education.

STUDENT RIGHISVAND SCHOOL RESPONSIBILITIES

\
Introduction

One of the most difficult| problems facing school boards and school

administrators today is how to handle student disruption and misconduct.

-l

-

The daily newspapers make us fully aware that almost constant crisis

stemming from student protest or misconduct attends_our public schools.

A U.S5. Office of'Education study on school\gisruption found that three
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out of five high school principals reported student protests in their
schools. The National Association of Secondary School Principals
reported that 60 per cent of all high schools had experienced some kind
of student protest during the 1970-71 school year. And thé most com- ==;,__,_/f
preﬂensive study to date--of the nation's 29,000 public and nonpublic
high schools by the House Subcommittee on General Educagion--reports
that 18 per cent of the nation's higﬂ schools had a serious student
protest. Serjous protest was defined as student activity involving use
?f,stfikes, boycotﬁf, sit-ins, underground newspapers, or, riots. So we
are talking about situations that many of you either have experienced
or will experigncé.

Student protest and misconduct have frequently resulted in sus-
pension or\expulsion. My purpose here is f1rst to examine the types of
student conduct that are the basis of school discipline (focu51ng pri-
marily on suspension and expulsion) and determine when the conduct is
constitutionally protected as a student right, and then to examine the
rights of the\student in the type of procedure that must be given him
when the school seeks an expulsion or long-term suspen51on. I haéten
to add, however, that %e are not only talklng about student rights, but
also examining the schools' rights and responsibilities in curbing stu-
dent conduct wh%n it poses a threat ta school operations and the rights
of other studeﬁts to a public education, |
The\courts are now reexamining and red7éining student rights and

the school's power to regulate séudent conduct. One reason we are get-

ting so many court decisions in this area is that students and their
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parents increasingly are turning to the courts to enforce what they con-
sider to be a right. When you and I went to school,-if we got a spank-
ing at school, we fully expected a second measure of it when we got home,

But today, parents are more likely to respond with "What did they do to

my child?" and "Where's the nearest lawyer?" Courts have also paid less

.attention to the ig loco parentis concepe, and the resulting judicial
scrutiny haé begu& to define the extent and limits of the school's power
to coﬁtrol student conduct. Most of the cases reviewed here are not

U.S. Supreme Court gecision; or opinions of state and federal courts

that apply directly to Tennessee schools, but they show the general state
of the law as it emerges. I have, however, read the Tennessee statutes

on the subject to see how they apply to this emerging law.

A, Substantive Due Process

1 -

Substantive due process deals with the conduct of the student.
Our reviéw 9? this area is conc;rned with the types of conduct that are
constitutionally protected when the school says that a student may not
do a particular thing. I have broken the types of student conduct that
often result in school discipline into several categories. We will
examine theséfaéeas to determine what.the courts have labeled protected

and can be prohibited by the school.

Demonstrations, Armbands, Freedom Buttons, and Speech

Student demonstrations have raised the question of student rights
of freedom of speech and assembly. It is clear today that the student

does not leave his constitutional rights at the schoolhouse door: The

[
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fact that he is a student deoes not deprive him of First Amendment rights

of speech, press, and assembly. The wearing of armbands to protest is

an example of the protected First Amendment Fight. Thus if a student
wears a black armband to show opposition to the Viet Nam War (as in the
celebrated Tinker dgcision), the school cannot require him to remove it
or expel him if h? refuses to reﬁove it unless the school can show tﬁat
the armband "substantially and materially” interferes with the operatiqP
of the school. The ¥. S, Supfemé Court has held such conaubt to be s;m:
bolic speech protected by the First Amendment. Similarly, in the

absence of disruption, students may wear freedom buttons, German iron
= s '

crosses, or George Wallace campaigq hats. Unless the student's conduct
involves substantial disorder or invasion of the rights of others, he is
protected by the constitutional guarantee of freedom of spééch. He may
not, however, in the name of free speech block passageways, abuse school

. property, or obstruct normal school operations.

Underground Newspapers and Obscene Literature

Possession of literature that is considered obscene ;r distri-
bution of an underground newspaper on school grounds m;y raise anoch;r
free speech issue. In a recent Michigan decision, é federal court held
unéonstitutioﬁal the expulsion of an elevenéﬂ gradér for violating a
school policy ‘prohibiting the possession of obscene literature. In that

case, the words objected to were in some magazines the student had but

- were also in Salinger's The Catcher in the Rye, an assigned novel in an

E&g}ish course. Although the court found the board regulations to be in
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an area of speech that the board could attempt to regulate, it found the
burden to be on the school, rather than on the stu&ént, to define what
is obscene, The school board cannot just say that obscene literature is
prohibited without telling the student what is obscene. The court it-
self felt incapable of ﬁefining obscenity, considering the murkiness of
this area of the law,

v

In the area of underground newspapers, the Seventh Circuit Court

of Appeals [Scoville v. Board, 425 F.2d 10 (1970)] recently affirmed the
reinstateme;t of two students who had been expelled for distribut@ng
(selling) a paper that was icritical of the school administration ("The
Dean has a sick mind.") and utged'other sfﬁéents go disregard school
rules. The C;urt said that without evi&ence of actual disruption, a
schéol boarq must be ablé to show that the publicatioﬁ's ;§iting and

distribution could reasénably have led the board to forecast substantial

disruption of school activities. A more recent Texas case is in accord.

See also [Eisner v. Stamford, 440 F.2d 803 (2d.Cir.~1971).;

There are limits, however. As the New Jersey Cémmissioner of
Education has said, the school need not and should not permit distribu-
tion of hate literature that scurriously attacks people or*grodii for
religious or tapiél reasons. He also said that the school can p}ohibit
the distrib;tioh of documents that have mislea&ing or faulty contents and
are likely to provoke counter-attack by pupils to whom addressed.

In a case in my own school district [Cloak v. Cody, 449 F.2d 781

(4th Cir.;1971)], a student tried to sell newspapers on the school, ground,

There was a school board regulation specifically authorized by state
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statute, prohibiting the sale of any merchané}se'on the school grounds

unless it was ;pproved by the board. The school Boar& had an obvious ]
interest in not allowing just anyone to come in and peddle his wares, ‘
and the distrﬂct,court upheld this prcohibition. The iower court said’
that the student could not bg prohibitzd from giving the papers away
but he could not sell them, On appeal the Fourth Circuit Court refused
to review the constitutionality of the North Carolina statute and the

school's action taken pursuant to it because the student had left the

state.

School Publications

-~ .
School control over official school publications, such as student-..

newspapers or yearbooks, falls into an unclear area of the law. The

case of Dickey v. Troy State University, 402 F.2d 515 (5th Cir. 1968),

established that a student .editor may not‘be expelled for writing "cen-
sored" over the space where the editorial he had been told not to pub- N
lish would have appeared. The question of the type of censorship that
school officials may exert over student publications, however, has not

been clarifged by. the couf

ts. It seems clear that school officials can
require the student editors to comply with state laws respecting libel
or obscenity but cannot Rrohibit editorials on controversial suéjects
unless they»threatenqu‘"materially disrupt"--again the language of
Tinker--schonl operations. .Several college cases have ubheld student

rights to print controversial articles, and a recent high school case

upheld the right of students to buy space in the student newspaper to

£
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advertise an unp0pdlar political position, i.e., their opposition to the
Viet Nam War. In this latter case, the principal prohibited the ad on

the basis that it was not on a school-related activity,

[

The court

‘declared that the First Amendment guarantees students the rlght to pub-

-
Ve

1ish their paid advertisement in the school paper 11ke any other person
who wanted to buy advertising space.
We have a number of later aecisioﬁs that are also interesting.
_One is a federal aistrict court decision in North Carolina that was

handed down very recently. The suit involved a student newspaper at a

predominantly black institution in whiéh the student editors said'that -
the paper would accept no advertisements from whité bu;inesses and that
they wouid not permit white stuéents to serve on the staff. They also

editoralized that the growing white enrollmentiwas contrary té\what they

thought their institution should be. The president of the institution

said, "This is a late time for us to be getting into reverse racism épd
I am not going to use student fees to support tﬁat type of magazine or
that'type\of studentlpaper." The court said that the students have a
First Amendment ri%ht to say what they want to in this regard even if
the university could not engage in such speech without violating the
Civil Rights Act. ‘The court said the only solution is to éet the school
out of the busines; of financing the student paper, since he found the
paper to be a state agency that ne&ertﬁeless engaged in speech and con-

duct not permitted of a state agency. The court said that the paper

would be independently operated henceforth. Whatever one may think
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about this conclusion, the case shows some cf the problems we are get-

ting into with student newspapers.

, .
-

Another interesting case concerns Fitchuré\ftate College in .
Massachusetts. The editors of the student paper priﬁtég an article by
Eldridge Cleaver, against the president's express prohibifiqp. The

president withdrew financial support of the paper. The students -then //
\ " . T o o . . 3 -V N N
obtained an injunction and forced the reinstdtement of school fundiu.g.
The court said that once an institution creates an organization like
- the student newspaper it is fcreclosed from eliminating it for this \
- b

type of reason because to do so would violate the free speech of the

: - students.

Hair Length
. ) Judicial opinion has been and is still divided about prohibiting

long hair on males. Some courts have upheld suspensions for wearing

~

long hair while others have held that having it long is a constitution-

A ally protected right. In Ternessee, however, the law is fairiy clear: -

A\

The Sixth Circuit Court has upheld school regulations prohibiting iong

hair on males in &t least two recent decisioﬁs. In Jackson v. Dor:rier, \
424 F.2d4 213 (6th Cir.), ?ert. denied, 400 U.S. 580 (1970), and Gfell v,
Rickleman, 441 F.2d 444 (6th Cir. 1971), the ‘courts found‘that exces-
siyely long hair on male students disrupted classroom ahmosphere and
faused disturba;:es and thus such regulations were not arbitrary. These

. rﬁlings are controlling in Tennessee. I will say, however, that more

and more educators feel that education is simply too important tog be

granted or denied on the basis of personal appearance and that as long
' A

26
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as the student's appearance does not disrupt the educaticnal process or

tor®
. . . - g =
pose a threat to safety, it should not concern the school.

Dress N

. / . .

— Another- sensitive area is the regulation of the length of girlé}i

. : \ -
skirts and student dress in general. Without question, school authori-

(%Y
. . i

ties may prohibit obscene dress of students or teachers or .dress that is

. -

clearly inappropriate, such as bathing suits, spike heels, and hats in
the classrooms, But they no longer can require that a uniform be worn

to school, and a school dress code prohibiting girls from wearing slacks

./ .

" has been invalidated in New York. In New Hampshire,.a rule banning :
. . / e

) dungarees was held to be unconstitutional, and in New York, a suspension
for vearing a "slack suit" was overturned. In Texas, however, a regu-

- lation prohibiting pants suits was upheld, Nevertheless if short skirts
or other extreme“cloﬁhing can be shown to be provocative and disruptive

of the, educational proceés, the school's legitimate educational concerns

may outweigh the student's personal tastes. The difficult question is

. what is a 'reasonable" regulation--i.e., how short is too short?

°
>
. -
—a—

Question from floor: Must actual disruption have occurred before a
, school board regulation can be sustained?

o

[N

Answer: No. But if thére is not actual disruption, ycu have a heavy
- burden to show that disruption is likely to occur. A Tennessee .

case that is instructive on that point is Melton v. Young. It

- ‘ came from the Eastern District of Tennessee (Chattanooga), and

- N the court permitted the school to forbid-the wearing of a

.
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Confedeiate symbol on a student's shirt sleeve on the grounds
that there had been a long history of disru@fiop in the school,
although no disruption as to that specific symbol had occurred
, to date. |
. Now, when you have regprictgd student conduct because you
have a volatile situation, it is_important for the schoolhto
inérodugﬁ/evideéée to prove the sféuation if you hope to be sus-

’

tained by a court. Let me add, however, that the language of
Justice Fortas in ihe Tinker decision on this point is important:
The school has a responsibility to control those people.who react
against what they do not like to hear or see--because that is
what First Amendment freE speech is all about. If we were only
talking about speech that people wanted to hear or things that

. were not controversial, there would be no problem. The test of

free speech is whether the speaker is permitted to say even things

that peoplg do not like to hear--when &ou‘ve got someone spouting
an opinion that makes your Llood;boil. The Suprege Court said
very plainly in Tinker that the school's responsibility is to
control those who over-react. The schoé} should say to Johnny
that he must not hit Tom bécause Tom is wearing a blapk armband,
or because he has long hair, or because he's wearing a George
Wallace :at. These acts are all within Tom's constitutional
rights., Thus the burden is on the school officials--to come back

to the current question--to show that disruption was imminent and

that the school could probably not prevent it.
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This burdeﬁ; incidentally, is easier to meet iﬂ Tennessee -
tos

than it is in m& own state. For example, the evidence that was
introduced to show disruption in t@e Tennessee hair decisions,
would not get to first base i; North Carolina. For example, one
statement introduced by a North Carolina school board in support
“of its éhorg-hair requirement was that boys with long hair were
a danger in chemistry lab. Well, thét is AOnsense. Schools ’ K
don‘t exclude girls with long hair from thé:chemistry lab, 1If
%ong hair becoées dangerous, then a hair net ;an be re&uired!‘as
it is for people serving food.

This t&pe of examination, however, has not been made by

Tennessee courts. Thus a lower standard is required in Tennessee

than is required by the fourth, second, or seventh circuit courts.

Violation of Criminal Law Off Campus

Several courts, thougﬁ‘hone in Tennessge to my kpowledgé, have‘
held that a school may suspend or expel a ;tudent when he commits a crime
off campus. However, the school must show that the out-of-scbool conduct
has a direct and immediate impact on the school and that this f;nding ﬁas

\ . :

made bV the ;chool. ¢

Damage or Destruction of Property

Willful damage or destruction of school property and private
property is another basi; for expulsion., Negligent and careless acts of
property destruction are not proper basis for such severe discipline,

Tennessee has a Parental Responsibility Act that requires parents to

29 ,




| - 24

-

reimburse a brivate or public school for deliberate damage to school /
. |
property up to $2,500. :

Weapons on School Grounds
Schools have not only a right but a responsibility to prohibit |
h /

/

weapons on school. grounds and to. suspend students if necessary to
enforce regulations prohibiting them. A Tennessee statute (Tenn. Code/
Ann. Sec. 49-1309), in fact, requires it. /

Time does not permit us to examine several other areas of student
rights--for example, picketing and the confidentiality of student records.
, N .

The important thing to remember about student rights and school board/
x ' =
authority to control student conduct is that the student's constitutipnal
) |

rights are Beiné baianced against the dutx of the school board to coq-
tinue and,proteéf the public school system{it6~prqfect the right éf ghé
other students in obtaining an education. To’é;lp you clarify yourRLwn
. thinking and to maké your policies'on disruption plain to the publi?,
" school boards are well advised to fdbpt a written policy on student;coﬁ-

duct. Even if you have such writtéﬁ\regulations, a réview of your jpolicy
in the light of recent judicial rulings would be worthwhile. The insti-
‘tute of Government has recently produced a guide for developing scLool

1 !
board regulations. A copy can be obtained from the Institute for,$3.00.

Procedural Due Process i

. B.
We now turn to the procedural aspects of long-term removal from
| /

. . j
the school and what gonstitutional due process requires before such an

[

action may be taken. Until recently few procedural requirements'were
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placed upon the school when it decided to suspend or expel a student.
Education was considered not a right, but a privilege, and school expul-~

sions were generally not reviewed by a court, Today education is con-

sidered a right that cannot be denied without proper reason and unless

proper procedures are followed. Courts now require that students be y

accorded minimum standards of fairness and due process of law in o dis-

i

ciplinary procedure that may terminate in expﬁlsion.
The requirements of due process are not fixed. Whdt is required

depends 1arge1y'on the severity of the school's action, and no particu-

.

lar procedural model is imposed. If the only penalfy that may be given
is a spanking or detention after class, no formal procedure is required.
In cases of severe discipline, such as long-term suspension or expulsion,

minimum standards are generally thought to include (1) adequate notice to

’

F
the student of the charges against him and the nature of the evidence to
support those charges, (2) a hearing, and (3) a disciplinary decision

fhat is supported by the evidence. O

To be sure that procedural due process is provided to students in

expulsion cases and to provide .for an orderly and clear way of handling

o

expulsion cases when they arise, i strongly recommend that your school

1

board adopt & '"procedural code' for handling alleged-violations of your

"expulsion code," (The booklet of model cédes that I mentioned earlier

»

contains such a procedural code. It was written to help schools develop

o
-

such a code.) I want to discuss the major provisions of such a.code as

a way of defining student rights to procedural due process.
<
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1. Notice. There are several aspects of notice.

’ a. The first aspect of notice is forewarning; i.e., students

must be told precisely the type of conduct that will result in an éxpul-

t

sion. For example, a school rule or statute prohibiting "extreme hair

styles," or "wearing provocative symbols'" lacks the specificity required

a

in giving proper notice. Thus it is_ important that school boards adopt
written regulations on student conduct and that these regulations be
stated with as much clarity and detail as possible.

7. ,
The Chattanooga Confederate symbol case, Melton v. Young, can

be used to illustrate this point of notice. In this case, the student
was told to take off his Confederate ba&ge but he refused to do so. He
then returned to class and created additional problems. Ke was called
back into the principal's office; again the princibal told him to take
off his badge. He reﬁgsed, and the principal sent him home. The next
day the student returned, wearing his badge. The principal éold him he
could stay if he took his badge off. Thé‘studant again refused.\ Notice
was clearly given here. The stﬁdent was told what conduct would result
in his expulsion, and in this case was given an opportunity to corrgct
it.
The objective of written reguiations is to clearly let the

students, the parents, and all the constituents that make up your school

know what conduct .is not permissible, Thus it is important that you \

" adopt ‘regulations with as much clarity and detail as possible:

[}

b. The second aspect of notice is that a written statement

must be provided specifying the charges and the nature of the evidence

32 o
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‘to support the charges. How detailed the notice should be will depend
oh the circumstanCes.:,"fhe minimal test for adequacy Qﬁ notice will be
whether the student understood the sdb;tance 6f the charge against him."
c. The third asﬁect of noticé is that adequate time to pre-

pare must be given. Notice must be far enough before a hearing to

enable the student to prepare a defense. (In Whitehead v. Simpson, 312

F. Suppl. 889 ‘(E.D. I1l. 1970), two days was held.- sufficiert.) 1In other
words, you can't kick a student out at 11:00 o'clock and hold an expul-

-

sion hearing at 1:00 o'clock.

d. The fourthFEEEEEt“of~noticg“i§~ggif§fff\ftudent must be

informed of his procedﬁral rights. A printed cod; will;gabisfy that,

!
- %

Question from floor: What is the school's responsibility.as far as |
- ' parents are concerned? Do you have to potify the
parents or just give notice to the student?

Answer: You need to notify the parents. In most cases you are deal-
ing with a juvenile, not an adult, In the compulsory attenaance
law, for example, the legal action runs against the parents. You

~ cannot get away from the parental responsibility. N

- A good procedure is to uotify the parent by telephone and
send him by registered mail a statement that explains the rule
that has been violated and the evidence that substantiates that
violation. I have been told by school administrators that they
have had students who beat the mailman home and signed for the

registered mail. That is one reason I think that you should per-

sonally telephone the parent.




28
Allow me to make a side point. 1In releasing a student during the
;chodi’éay, it is a mistake to send him home by himself. I know of one
instance in which\§\§tudent was expelled at 11:00 o'clock and found
three weeks 1at§r in San Francisco. That is one risk you run. Another
possibility’is thaé the student might commit a crime orqget hit by a
car. In any case, I think you néed to deliver the child to a par%nt or
keep the student in the school building, if his parents are not avail-

able. If he remains in school, you can find a place where he'cén be

separated from the other students, until his parents pick him up or you

o
-

send him home on the school bus. ' '

Now, in almost anxthing I say, you can figd‘exégptions that do
not fit the rule. If you have a large disruption involving a huAd;ed
students, maybe gpe only thing you can do is send Fveryone home onkﬁbe
spot. That‘ﬁg;»be the only résponsible action, Tﬁe\school should tﬁ%y
attempt to notify parents that their children are on the way home and \
éhat they should find out where they are.

Question from floor: Does the school board bear this responsibility
rather than the principal or anyone else?

Ansver: The school board is the corpdrqte body that is legally respon-
- sible, but it should delegate much of its responsibilities to its
administrators, Mi own personal view on school administration is
that the furthef'you can delegate down, the better your school

operétes. In my opinion, the principal should be the one with

primary responsibility for the operation of his school. T think

P
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the superintendent should develop with his principals a checklist
of things to do when emergency situétions develop. I also recom-

ménd that the school board develop‘a'"war plan" to deal with a

- -

majbr'disruption. While in the Army, I was on orders as the §-2
officer for my base. We had several war plans we hoped We would
never use. School boards néed something similar. It is.foolish
to think that you will*never have a mass demonstration in which
you may havé to call in the sheriff's departmgnt pf, in the event
of fire, the fire department. The fire departﬁent, for example,

should know the entrances and fire hatches to school buildiﬁgs

~

and not have to depend on the principal for this information dur-

ing a cﬁégié‘?eriod.
pa,

I also think you need to adopt reguldtions, worked out with
your poiibe; on interrogation, arrest, and search and'seizure in
the school., We need to develop these regulations with the prin-
cipal and to look to him as the one primarily responsible for

implementing them in the school house.

Now, any principal would be foolish not to notify the super-

intendent immediately and get what consultative help he can. That

is only good judgment. But the person on the firing 1ine, usually

the principal, sometimes doesn't have that option. He often has
to act immediately. ¢

I don't intend to be "1a§ and orderish" on this subject, but

4

-

‘I think what I have recommended makes good sense. Emergency situ-

ations do occur. This year two people were killed in Wilmington,
/
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North Carolina, and a school was burned down. You no doubt can
- cite similar instances in Tennessee. Failure to prepare is being

delinquent in one .of your responsibilities,

Question from floor: Are you using responsibility as synonymous with
liability? ‘ )
/

/ > N
. s . j
Answer: No. A distinction needs to be made there. Responsibility

!

!
goes far beyond the legal liability. You have a responsibility

to see that your schools operate properly and with a minimum .of

disruption: In most cases there will not be legal liability on

the part of the principal because his judgment was poor, I am

using responsibility in the'érqader sense. ;

s

2. Hearigé. The basic rgﬁuire@ent of a hearing is that one have
a% opportunity to present his case before an impartial hearer. The idea
of due process is an expanding one. Although I have been reviewing what
is required when an expulsion,gs contemplated, the concept is also being

expanded into other areas. For instance, a recent New York case required

a hearing on the revocation of a high school athletic letter. Thus the

right to a hearing may be extended to lesser penalties.
; o

3. Legal Counsel. A right to legal counsel has not yet gained

, / ‘
general acceptance as a due process requirement in school discipline

cases. Although a few cases have suggested that a right to cuunsel does
exist, most have refused .to require legal counsel as a necessary ingre-
dient to due process. If, however, the student cahnot obtain a fair

hearing without assistance (for example,.if neither he nor parents speak
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English) or if the school board has an attorney to represent it, then
counsel sﬁquld‘be required to satisfy due process,
¢

4, jTrier of Fact. Who is to hear the proceeding? The trier

[l

must be impartial. [See Perlman v. Shasta Junior College, 9 Cal. 3rd

* 973 (1970).] To establish personal bias, a strong case must be made,
. - -
but the student should have opportunity to prove bias,

Constitutional law does not require a jury oxr even a hearing
board, but the TehpeSSee statutes require the board of education t;’hear
the expulsion. I récommend that the Tennessee statutes be amended to
allow the school board to establish a panel in expulsion cases that con-
tains no administrators, but is made up of parents, students, and ~
teachers, Large séhool systems have more cases than the school, board
can hear. 1In such cases the board may want to consider the ﬁse of hear-
ing examiners. . -

5. Witnesses. There are three major issues conéerning witnes-
ses~~-right to)c}oss-exam;nation, confrontation, and compulsory production.
All three are found in criminal proceedings, but they have not generally
been found to be required as a matter of procédural'due process in

. schools. However, if expulsion hinges on the credibility of the testi-
mony, then cross-examination and confrontation may be essential to a

fair hearing and be necessary as a requirement of due process., A school

board may we well advised to go beyond present legal requirements in

providing these essentials to the student.

: , S
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6. Self-Incrimination. Does the Fifth Amendment apply. to stu-

dents? This issue is most frequently raised when both a school and a
criminal action are pendiﬁé. When the issue has been litigated, the~
school*disciplinary proceeding has not been considered sufficienply
criminal in nature to require theﬂa;plication'of this Fifth Amendment
protection. In other words, the schools can require testiﬁbny_from
students. Courts have di%tinguished school disciplinary proceedings

\ ' .
from juvenile court procgedings in which juveniles are protected by. the

Fifth Amendment. Also, é Miranda-type warning--a reminder to suspects
of crime that they may réfuse to make self-incriminating answers to
questions and may have the assistance of a lawvyer in answering ques-
tions--is not applicable to the school proceeding. Again, I feel that
even though a school may legally require self-incrimination by students,

-

a school board has more to gain by not requiring the student to testify.

7. Sufficient Evidence. Action can be taken only.-if it is sup-
ported by substantial evidence. This is a.minimal requiremgnt of due
process, A ré;ent Indiana case ruled that the school procedures for sus-
pending or expelling a student should provide a standard as to the quan-
tum of evidence necessary to support disciplinary action. 1In a Florida
case, an expulsion was vacated when the board gave as its reason for
expulsion no mdére than that the student was "guilty of the misconduct as

charged."

8. Search and Seizure, Until recently, the school's right to

search a ‘student's person or his locker has been little questioned, The

Fourth Amendment's prohibition against unreasonable searches and seizures,
- -




33
as applied to the states and their instrumentalities through the Four-
teenth Ameﬁdment, was generally thought inapplicable to school searches.
Several recént court opinions, however, clearly.indicate thaé searches
of a student and his locker are limited by the Fourth Amendment.
The Fourth Amendment prohibition against illegal searches has
been construed to permit a search only whenstpere is either a warrant
authorizing it or probable cause or it is incident to a valid arrest. .
When an illegal search is made because it ddes not comply with
these requirements, four possible consequences may result, They are

-(1) a civil suit for violation of privacy, i
(2) a criminal prosecution for violation of privacy,
(3) inadmissibility in a criminal proceeding, and
(4) inadmissibility ip a"school proceedifg.

Although the Fourth Amendment applieé to school searches, it is

not applied in the same way. Fishing expeditions are out, but when the
school has reasonable grounds for the search, it can be made without a

warrant or consent, [See Moore v. Troy State, 284 F. Supp. 725 M.D. \1a.

(1968); and Overton v. Rieger, 311 F. Supp. 1035 (S.D.N.Y. 1970), cert. "

denied, 401 y.S., 1003 (1971).]
9. Mass Hearing. Mass demonstrations have raised the question of
mass hearings. Can you try a hundred students at one time for the same

" offense? The answer is yes, 1f they are all beiﬁg tried for the same

*s

issue, if they 41l have been involved in the same type of conduct, and if

the mass trial does not prejudice the.case of one against the other.
¥ \
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At the University of Colorado 65 students were tried at the same
time and expelled for locking arms and denying access to university

buildings. The mass-hearing procedure was uéheld beéﬁuse the students

Qﬁd acted as a-group. (See Buttny v. Smiley, 281 F, Supp.,QSO (D, Colq.‘
. 7

1%<8).) ' /

\ 10. Double Jeopardy. This aspect of the Fifth Amendment does not

A}

apply to school expuision proceedings. There is po basis for the claim

-
r

that students cannot be subjected to institutional proceedings if they
are being tried in a court of law. As Professor CharleSIWright of the
Univerg}ty of Texas notes, ''Claims of ‘double jeopardy' rre not uncom-

mon, but are utterly without merfg." \

11. Public Hearing. The Sixth Amendment's protection does not

lapply to school discipline cases. I know of only one secondary school
case that has ruled on the question of a studeqt's'?ight to a public
hearing, and it held that the student had no such right. [SeégPieééé v.
School Comm., 322 F. Supp. 957 (D. Mass. 1971).] 1Instead, two or three
neutral obhservers will usually satisfy the requirement of a fair hearing.
12. Transcript. In the only case I know of that*has ruled on the
issue, a Massachusetts court held that a student does not have a consti-
tutional right to a transcript. However, a transcript is aecessary to
avoid a gg ngglhearing at the ~eview stage. Tne New Jersey Commissioner
of Educaéion recently said that since there was no transcript of a dis-
ciplinary hearing he could not review the proceedings. I sugazest that

héarings be recorded. If an appeal is taken, either administratively or

by court review, then the tape can be transcribed.
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. 13. Appeal. Most states have statutory provisions making a judi-

«
)
’

cial review of the disciplinary decisiqn available to the student, but

most of the challenges to the substance or brocedure of discipline pro-

. ceedings have arisen in the federal courts under Section 1983 of the
Civil Rights Act of 1971, A court review, however, is not an absolute
. A NAE :

constitutional requirement of due process in school cases.

14, TImmediate Suspension. Teachers must have and do have emer-

i

¢’

gency authority to deal tempgrarily with serious disciplinary problems.
A/studenp miy be summaxily suspended from school on a temporary basis
for a serious breach of diécipline. (The Tennessee statute requires

™~ N application for readmission.) If the suspension is long~-term, however,

then the, school must provide a hearing and observe other procedural

- [

4
safeguards, N

15. Chronic Offender. A special problem exists with the chronic

‘offender, I recommend that if a studg&t is suspended for more than ten

days during a semester, any additional suspebsion be followed by a review

bf the student's recQ;QKby the héaring board. Repeated short-term sus-
~— - . .
tons should not be continued indefinitely.

[y

1] — -
16. Automatic Review. Courts have frequently ruled that expul-

' i . *
sions cannot be extended into subsequent school years. I recommend that
' S .

oo I
the cases of expelled $tudents be reviewed at the end of the semester in
which they are expelled (assuming that over a month has passed) to see

5
. whlether reinstatement is in order.

: - : 41




CONCLUSION
The evolution of student procedural rights and the judicial pro-

tection of these rights will be regarded by many as a mixed blessing at

-

best and at worst as a serious interference with interfal school dis-

cipline.and affairs. It should be remembered, however, that the schools

must have and do have plenary authority to regulate conduct calculated
to cause disorder and intexfere with educational functions. The primary .
concern of the courts is that students be fairly treated and accorded

minimum standards of due process of law.

-

In light of the changing nature of due process in ‘this area, the.
need to understand students, and the importancé of avoiding disruption

of school operations, I recommend that school boards:

1. Adopt a grievance procedure for students and faculty.

2, Adopt written regulations.on student conduct. These regulations
should specify the potential penalty for a violation and the regu- .
lations should be made public and widely distributed. They should
bé worked out in consultation with principals, who should have a
checklist of things to do before they take action.

S5

3. Adopt written procedures for handling.discipline cases.

&4, Develop an emergency plan to deal with school disorders.

Times ‘change. The absolute Ebntrpl exercised by school boards

and school administrators over the operation of schools is gone. We
have a new ball game, with part of the power once held by boards and
administrators now held by teachers and students. We need to recognize

this fact and then ask ourselves in what ways our relationshi~s with

students, parents, teachers, and administrators have changed, so that we

42
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are not fooled by our own rhetoric as we work with these groups to make
our schools more responsive to community needs and to produce a graduate

better trained ‘to accept responsibility in today's soc1ety.




