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UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS

TALLULAH MORGAN ET AL., )
Plaintiffs,)
) CIVIL ACTION
v, ) NO. 72-911-G
)
JAMES W. HENNIGAN ET AL., )
Defendants.)
OPINION

June 21, 1974

AN

GARRITY, J. This is a school desegregation case brought

’by black parents and their children who attend the Boston
public schoolsi Plaintiffs seek fog themselves and on behalf
of their class declaratory and injunctive relief against the
defendants for a myriad of acts that allegedly violate the
constitutional rights of the plaintiff ciass. Defendants are
the Béston School Committee, its individual members, and the
Superintendent of the Boston Public Schools (hereiﬁafter
collect;vely "the city defendants'), and the Board of Educa-
tion of the Commonwealth.of Massachusetts, its individual
memSers, and the Commissioner of Education (hereinafter col-
lectively "the state defendants').

Plaintiffs have alleged that the city de fendants have

intentionally brought about and maintained racial segregation

in the Boston public schools by various actions, including

The court certified the named plaintiffs as proper
representatives of a class of "all black children enrolled
in the Boston Public School System and their parents.'" There-
after Keyes v. School Dist. No. 1, 1973, 413 U.S. 18, 195-198,
. held that "petitioners are entitled to have schools with a
combined predominance of Negroes and Hispanos included in the

| category of 'segregated' schools.' At the trial, the parties
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defendants for a myriad of ‘acts that allegedly violate the
cohstitutional rights of the plaintiff class. Defendants are
the Boston School Committee, its individual members, and the
Superintendent of the Boston Public Schools (hereinafter
collectivély‘”the city défendants”), and the Board of Educa-
tion of the Commonwealth.of Massachusétté, its individual
members, and the Commissioner of Education (hereinafter col-
lectively '"the state defendants').

Plaintiffs have alleged that the city defendants have

intentionally brought about and maintained racial segregation

o

in the Boston public schools by various actions, including

/

The court certified the named plaintiffs as ‘proper’
representatives of a class of "all black children enrolled
in the Boston Public School System and their parents.' There-
after Keyes v. School Dist. No. 1, 1973, 413 U.S. 18, 195-198,
held that "petitioners are entitled to have schools with a
combined predominance of Negroes and Hispanos included in the
category of 'segregated' schools.' At the trial, the parties
did not frame any issues as to discrimination against non- ‘
black minority students, who comprise "approximately 7% of
Boston's public school population; and in this opinion the
term "racial segregation" when unqualified will refer to blacks
only. However, at future hearings concerning equitable rem-
edies required to convert the Boston schools from a dual to
a unitary system, the Keyes holding will of course be observed
and -cons " deration given to Fhe-treaE?eht of non-whites otherxr
than blacks. N ) :
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the adoption and maintenance of puptl assignment policies,
the establishmént and manipulation of attendanqe areas

and district lines reflecting segregated residential patterns,
the establishment of grade structures and feeder patterns,

the édministration of school capacity, enlargement, and

. . L ) i L .
construction policies, transportation practices, and by

unjustifiably failing to adopt or implement policies reasonably

- : - [ :
available to eliminate racial segregation in the Boston public

)

schools. Plaintiffs assert that these alleged practices have
resulted in denying black school children the. equal protection
of the laws, in violation of the Fourteenth Amendment to the

United States Constitution. See Brown v. Board of Education,

1954, 347 U.S. 483; Keyes v. School Dist. No. 1, 1973, 413 U.S.

189. Plaintiffs further contend that the city defendants
e

and their predecessors have engaged in racial discrimination
with respect to the hiring and assignment of faculty aﬁa staff,
and with respect‘to curricula. and the allocation of instruc-
tional materials, and resources; that both the city and state
de fendants have implemented pupil classification practices
which discriminate against some children in admission to
cértain schools, and have maintained a pattern of lower in-
structional expenditures in échools atteﬁded disproportionately
by black children. Plaintiffs.argue that these practices deny
black children their constitutional right to equality of
educational opportunity under the Fourteenth Amendment. Federal

jurisdiction is invoked and exists under 28 U.S.C. § 1343, and

Ve
violations of the Thirteenth and Fourteenth Amendments and

242 U.S,C. §§ 1981, 1983 and 2000d are allegad. '
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which discriminate against some children in admission to

éertain schools, and have maint;ined a pattern of lower in-

structional expenditures in schools attended disproportionately
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by black children. Plaintiffs argue that these practices deny

black children their constitutional right to-equality of

educational opportunity under the Fourteenth Amendment, Federal

jurisdiction is inoned and exists under 28 U,S.C. § 1343, and

v101ations of the Thirteenth and Fourteenth Amendments and

42 U.S5.C. §§ 1981, 1983 and 2000d are alleged
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The city defendants have generally denied the allegations
of the plaintiffs. They have also argued that to the extent
that\schools in the Boston system contain dispropqrtionate.
numbers of whites §f biacks, that result'is due to residential
segregation over which they have no control and also due to
thé neighborhood school/policy, which defendants cléim is a
cohstitutionally permissible tool of educational policy. The
city défendants further assert that not only have they not
promoted @egregation but they ha&e tried to ;ffect a better
racial balance in the Boston public schools in ;Ecordance
with the Racial Imbalance Act, Mass. G.L. c. 71, §§ 37C and D,
and théy allege that they have been found to be in compliancg'
with that Act?“ Along this same line of defeﬁse, the city
defendants assert that they can do mno aore consistently with
the Racial Imbalance Act than they have alFeady done té elim-
inate racial imbalance in the city's.pubiic schools.

The state defendants have also denied any constitutional

wrongdoing. They contend that they have frequently made

unheeded suggestions to the city defendants on how to alle-
viate racial imbalance in Boston; that they have only limited

control over the activities of the city defendants; and that

'

by enforcing the Racial Imbalance Act and by pursuing judicial'

enforcement of the Act when the board of_education's orders’
were not complied with by the Boston School Committee they

have done as much as possible to eliminate racial segregation

in the Boston public schools. The state defendants have agreed

with virtually all the contentions made by the plaintiffs here

_aocatmad tha o1t Aafandanto v S e or et S e ———




with the Racial Imbalance Act, Mass. G.L.‘c. 71, §§137C and D,,
and théy allege that they have been found to be in compliance
with that Act. Along this same line of defense, the city
defendants assert that they can do no ﬁore consistently wiéh
the Racial Imbalance Act than they have already done to elim:-
inate racial imbalance in the city;s public schools. -
The state defendants have also denied any constitutional
wrongdoing. They contend that they have frequently made
unheeded suggestions to the city defendants on how to alle-
viate racial imbalance in Boston; that they have only limited
control ovér the activifies of the city defendants; and  that
Sy enforcing Lhe Racial Imbalance Act and by pursuing judicial
enforcement'of the Act when the board of education's orders’
were not complied with by the Boston School Committee they
have done as much as possible to eliminaFe racial segregation
in the Boston public schools. The state defendants have agreed

with virtually all the contentions made by the plaintiffs here

against the city defendants.
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Various pretrial rulings should be mentioned. Shortly
after the action was commencad, the members and officers

of the Boston Teachers Union sought to intervéne as parties

defendant. Partly because the positions of the city de-

fendants and the teachers were identical on constitutional

-

issues involved in thié'case, the court denied the motion
without prejudice to renmewal should the alleged constitu-
tional violations be found. The court denied a motion of
the city defendants to join numerous cities and towns around
Boston as deféndants, partly on the ground that tﬁe proposed
defendapt cities and towns ad not been charged by the

]

plaintiffs with contributing to the violation of their con-

2
stitutional rights. The cpurt also denied a motion to
dismiss the complaint by the c%ty defendants, and their
motion to stay the proceedings pending implementation of an

order entered against the ciéy defendants in a state court

case between it and the state defendants involving the Massa-

chusetts Racial Imbalance Act, Mass. G.L. c¢. 71, §§ 37C, 37D.

Schéol Committee of Boston v. Board of Education, 1973 Mass.

N

(3 ST,
Adv. Sh. 161. The court granted a motion to dismiss a cross-

claim of the state defendants charging the city defendants

with actions substantially set forth in plaintiffs' own
|
|
|

complaint.
2

The ordering of busing across governmental boundary
lines--the transportation of students between the suburbs
and the city--remains of challengeable validity. The j
Supreme Court's first encounter with the issue resulted in
a four-to-four affirmance of a Court of Appeal's reversal
of such a remedial order. See Bradley v. Virginia State
Board of Education, E.D. Va. 1972, 338 F.Supp. 67, rev'd
4 Cir. 1972, 462 F.2d 1058, aff'd 412 U.S.,92 (1973} (per

[ P, S ) P AP TR )
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défendant cifies and towns héd not been charged by the
piaiqtiffs with con;ributing to the violation of their con-
stifutional rights. The court also denied a motion to
dismiss the complaint by the city defendants, and their
motion to stay the p.oceedings pending implementation of an
order entered %gaiqst the city defendants in a state court
cése beE;een it and the state defendants involving the Massa-

chusetts Racial Imbalance Act, Mass. G.L. c. 71, §§ 37¢, 37D.

School Committee of Boston v. Board of Education, 1973 Mass.

Adv. Sh. 161. The court granted a motion to dismiss a cross-

claim of the state defendants charging the city de fendants
|

with actions substantial%y set forth in plaintiffs' own

\
complaint.

2 \
The ordering of busing across governmental boundary

lines--the transportation of students between the suburbs
and the city--remains of challengeable validity. The
Supreme Court's first encounter with the issue! resulted in
a four-to-four affirmance of a Court of Appeall's reversal
of such a remedial order. See Bradley v. Virginia State
Board of Education, E.D. Va. 1972, 338 F.Supp. 67, rev'd

"% Cir. 1972, 462 F.2d 1058, aff'd 412 U.S. 92 (1973) (per

curiam). The issue is now again before the Supreme Court.
Milliken v. Bradley, 6 Cir. 1973, 484 F.2d 215, cert.
granted, 42 U.S.L.W. 3306 (U.S., Nov. 20, 1973). The case
was argued before the Court on February 26, 1974, 42 U.S.

L.W. 3500.
: 12
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At the court's requast, the parties have - attempted,
insofar as poaliblo, to enter into stipulaticna of undisputéd
facts and to inttoduce avidence by way of degignations and
counter-designatianl of depositions and prior testimony of
witnesses in the state case referred ;;~;5;§e and in a
proceeding between the city and the federal Departmeﬁt of
Héalth, Education & Welfare. Counsel's pretrial activities
helped to sihorten the actual trial of this case, which lasted

fifteen days, and which concerned only the liability issues

of the case, as contrasted" with issues re..* ting to the pos-

—

gible remedy The -court also had a one-half day view of
1 - o
gsome of the Boston schocls and received several hundred

’
s

exhibits,

The case was reopened on June 20, 1973 to receive evidence
regarding the use of a new high school faciiity. "he plain-
tiffs alleged that the‘city defendants in their conduct "ith
resﬁect to this new structure were engaged in further racial
discrimination in violation of the Equﬁl Protection Clause.

The court géceived further evidence from both parties. On
March 15, 1974 the city defendants moved éb reopen\}he case
to submit evidence dealing with their ongoing 1itigation in
the state courts with the State Board of Education and the pla=

they had been ordered to implement under the Racial Imbalance
t -

Act. ‘This motion was, denled. _/ ‘
13/ 14
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Massachusetts Racial- Imbalance Act

"Questions of racial segregation in the public schools

of Massachusetts have a unique dimension because of a state

~

racial imbalance law, Mass. G.L. c. 71, §§ 37C and 37D and

c. 15, §§ 1i, J and K, passed by the legislature in 1965.
| .

It has been said that the requirements of the state statute

go further than those of the Fourtéénth Amendment, see School

;!

Committee of Springfield v. Board of Education, 1974 Mass.

Adv. Sh. ;___L_: (slip op. at 28) (May 1, 1974 --Springfield I1),
in the sense that the statute ccmmands\affirmative action to
eliminate racial imbalance in public school systems whatever
its cause, é;f.’ independenfl? of a finding of de jure segrega-
tion. The statute has been construed and applied in several
dgcisions of the Supreﬁe Judicial Court of the Commonwealth

pertaining to public schools in Boston and Springfield. See,

as to the latter, School Commlttee of Springfield v. Board

of Education, 1973 Mass. Adv. Sh. 1543, and Sprlngfleld II
: y R
supra. Although the statute is not directly involved in the

instant proceedings, it is highly relevant. Many of the de~
fendants' actions wera taken .as a result of the state law.

The prov131ons of the ggatute were the subject of frequent
d;scussion at meetings of the BostbniSchool Committee. Efforts
by the city defendants to evade the ég?tute illumine ﬁheir.

intent with respect to school segregétion generally. Tom-

munications between the city and state defendants were usually

4in the context of provisions of the statute.

/5/ 16
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The Racial Tmbalance Act evolved from a report in
April 1965‘B§\5ﬁ~advisory committee appointed by the State

Board of Education and\the Commissioner of Education to
study racial segregation in the public schools of Massachu-
setts general}y and of Boston, Springfield, Cambri;ge,
Medford‘and WOrcéster'individually,‘named the Kiernan
Report after the then Commissioner of Education for the

Commonwealth, Dr. Owen B. Kiernan. The report concluded

that raciélvimbalance‘was educationally harmful and should

be éliminated. The report specifically notéd.that Boston
contained 45 "imbalanced" schools--i.e., schools with more
than 50% non-white students, and proposed various methods
whereby the city might solve the problem. _The response of
the Boston School Committee was first, on April 26, 1965,

to refuse to acknowledge that racial imbalance was a problem
~that ought to be eliminated and thén in June tofadopg‘a
report by Superintendent Ohrenberge£ which disputed the
premise that racial imbalaﬁge was‘educationally harmful but
suggested that "interracial learning experiences are socialfy
desirabié.” As a result of,the Kiernan Report, the Massachu~
setts legislature passed tﬁe Racial Imbalance Act of 1965.3
7Tﬁg/étatute declares thatlthe promotion of racial balance in
pgglic schonls is the policy of the Commonwealth and provid?s
that "[t]he prévention or elimination of racial imbalance

shall be an objective in all decisions involving the drawing

or altering of school attendance lines and the selection of

3
The Act was unsuccessfully attacked as unconstitu-

P TR s N S S £ be 4
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than 50% non-white students, and proposed various methodé
whereby the city migﬁt solve the problem. The response of
the’Boston School Committee was first, on April 26, 1965,
to refuse to acknowledge that racial imbalance was a problem
that ought to bé‘eliminated and then in June to adopt a
report by Superinten@gnt bhrenbérger which disputed the
premise that racial imbalance was educationally harmful but
suggested that "interracial learning experiences are socially .
desirable." As a resul% of the Kiernman Report, the Massachu-
.setgs 1egi;1ature passed the Racial Imbalance Act of 1965.?
The statute declares that the promotion of racial balance in
public schools is the policy of the Commonwealth and provideé/
that “[t]he prevgntion or elimination of racial imbalance

shall be an objective in all decisions involving the drawing

or altering of school attendance lines and the selection of

3

tional by the Boston School Committee in 1966, School
Committee of Boston v. Board of Educatiom, 1967, 352 Mass.
693, in which the Supreme Judicial Court stated, at 698,
""The committee seems bent on stifling the act before it has
a fair chance to become fully operative."

18

\

|

The Act was unsuccessfully attacked as unconstitu-
Y
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new school sites." Mass. G.L. c. 71, § 37C, Under the Act,
the school committees in Massachusetts citles and towns
must each year file racial statistics with the State Board

%
of Education. If the state board finds 'racial imbalance",

which exists when "the,/percent of non-white students in any

public~school is in excess of fifty percent of the total

SRR ALy

number of students in such school", it notifies the school

committee of that fact. The committee must then file a plan
e

for the elimination of such racial imbalance. Plans for

eliminating imbalance may involve redistricting, new school

construction, additions to schools and "other methods."
‘ ¥
Under the statute only safety may be considered equally with

the alleviation of racial imbalance. Regarding the sensitive
4

question of busing, the Act provides, T
"No- school committee or reglonal school .district )
committee shall be required as part of its plan
to transport any pupil to any school outside 1its
jurisdiction or to any school outside the school
district established for his neighborhood, if the
parent or guardian of such pupil files written
objection thereto with such school committee."

The statute does not mention racial imbalance of faculEy and

. . . {
administrative staff. \ j

.

Under the Act it is the respons}bility of the ;?ate board
to provide assistance in the formulation of plans; 7; make
recormendations if no plan is filed, or if a plan is filed °
but does not meet statutory requiremenc.s; and to withhold state
financial aid if the school committee 'does not show progress
within a reasonable time in eliminating racial imbalance in

fijjkj its schools . . . ' Mass. G.L. c. 15, § 11: With respect-

IToxt Provided by ERI

e pmectata_financial_assistance. the usual Sta_f.'_é_ contribution




eliminating imbalance may involve redistricting, new school -
construction, additions to schools and "other methods."
Under the statute only safety may be considered equally with
the alleviation of racial imbalance. Regarding the sensitive
question of busing, the Act provides,

"No school committee or reglonal school .district

committee shall be required as part of its plan

to transport any pupil to any school outside its

jurisdiction or to any school outside the school

district established for his neighborhood, 1f the

parent or guardian of such pupil files written

objection thereto with such school committee."

The statute does not mention racial imbalance of faculty and
administrative staff.

Under the Act it is the responsibility of the state board
to provide assistance in the formulation of plans; to make
recommendations if no plan is filed, or if a plan is filed °
but does not meet statutory requirements; and to withhold state
financial aid if the school committee ''does not show progress
within a reasonable time in eliminating racial imbalance in

its schools . . . ." Mass. G.L, c¢. 15, § 1I. With respect

to state financial assistance, the &ghal state contribution

<0
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in Massachusetts to the cost of schoolhouse construction or
enlargement is 40%; the Act provides, in § 1I, for an increase
to 65% when construction is for the purpose of reducing or

eliminating racial imbalance in the school system.

State Court Litigation

State courts have made several rulings whether the Boston
géhool committee has gomplied with the Racial Imbalance Act
a&ﬁ whether the state board might lawfully withhold state aid
~f£om the City of Boston. More often than éot their rulings
have turned on procedural aspects of the Racial Imbalaﬁce Act.
Nevertheless a general familiarity with the state court,litiga-
tion is essential to a full understanding of the Boston situ-
ation. The first suit by the committee was the attack upon
the constitutionality of the Racial Imbalance Act in 1967,
noted ante at n. 3. In a subsequent case brought by the
committee in the Suffolk County Superior Court, the with-
holding of statg fuﬁds by the board under the Act was chal-
lenged. The controversy centered around what was known as
. the city's Fourth Stage Racial Imbalance Plan.4 On December 18,
1972 the Superior Court ruled, in a complex opinion, that the
board could‘not withhold the state monies because the committee
was in literal compliance with the Act, noting, however, that
compliance was minimal. On appeal the Massachusetts Supreme

Judicial Cuurt affirmed the Superior Court decision on the

ground that the board's action had been predicated upon a

A
The history of the dealings between ‘the state board

and the committee involving this plan and earlier ones is
set out subetantiallv accurately in the state defendants'

K
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have turned on procedural aspects of the Racial Imbalance Act.

Nevertheless a general familiarity with the state court litiga-

tion is essential to a full understanding of the Buston situ-
ation. The first suit by the committee'was the attack upon
the constitutionality of the Racial Imbalance Act in 1967,
noted ante atkg. 3. 1In a subsequent case bfought by the
committee in tﬁ% Suffolk County Superior Court, the with-

\ .

holding of state funds by the board under the Act was chal-

lenged. The controversy centered around what was kn;ﬁp as

the city's Fourth SEage Racial Imbalance Plan.4 On Decé@ber 18,
1972 the Superior éourt ruled, in a complex opinion, that ﬁbe
board could not withhold the state monies because the commiftee
was in literal compliance with the Act, noting, however; thag
compliance was minimal. On appeal the Massachusetts Supreme

Judicial Cuurt affirmed the Superior Court decision on the

ground that the board's action had been predicated upon a

4
The history of the dealings between ‘the state board
and the committee involving this plan and earlier ones is
set out substantially accurately in the state de fendants'
requested findings of fact numbered 1-118. Because it 1is
ast necessars Lo oonr Jdecisioa, we, ghall not wecount the
detoails. '

- T P
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single committee vote on September 27, 1971 rather than

upon all of the circumstances of imbalance within Boston.

School Committee of Boston v. Board of Education, 1973 Mass.

Adv. Sh. 160 (February 2,.1973). On February 15, 1973 the
Supreme Judicial Court reviewed a determination of invalidity
of a board plan which arose out of the same Superior Court
proceedings. The court ruled‘that judicial review of the
board's plan should be upon the basis of an administrative
record and ordered Fhe trial judge to vacate his order and
interlocutory decree and to remand the proceedings to the
board for the development of a record. Professor Jaffe of
Harvard Law School, as a hearing examiner for the board,
conducéed hearings and filed a detailed report on May 29,
1973, inciuding findings and recommendations which were
substantially adopted by the board on June 25, 1973.

Oon June 28, 1973 Govermor Sargent requested an advisory
opinicn frem the Supreme-JudiciaI Ccurt on the constitution-
ality of a bill passed by the legislature and awaiting his

\ .

approval which wsuld prohibit the transportation of students

without the written consent of their parents. In Opinion of

Lho Jugtices, 1973 Mass. Adv. 5h. T (July -2, 1°73), the
sgurt ruled that the bill would be unconstitutitralfand the
noy2rnor vetoed it.

On July 16, 1973 the Supreme Judicial Court reviewed
three suits involving the use- of a new $24,000,000, ten-story
building on Avenue Louis Pasteur, due to open in September
1973. 'This tower facility was constructed as part of a plan

to alleviate wacial imbalance in high schools and accordingly
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reéord and ordered Fhe trial judge to vacate his ordér,and
interlocutory decree and to remand the proceedings to the
board for the developﬁent of a record. Professor Jaffe of
Harvard Law School, as a hearing examiner for the board,
conducted hearings and filed a detailed report on May 29,
1973, including findings and recommendations which were
substantiaily adopted by the board on June 25, 1973.

On June 28, 1973 Governor Sargent requested an advisory
opinien frem the Supreme Judicial Ccurt on the constitution-
ality of a bill passed by the legislature and awaiting his
approval whick ~»uld prohibit the transportation of students

without[the written consent of their parents. 1In Opinion of

the Ju;tices, 1973 Mass. Adv: Sh. __ (July 10, 1773), the
acurt ruled that the bill would be unconstituticral and the
dcvarnor vetoed it.

On' July 16, 1973 the Supreme Judicial Court reviewed
three suits involving the use of a new $24,000,000, ten-s=tory
building on Avenue Louis Pasteur, due té open in September
1973. This tower facility was constructéd as part of a plan

to alleviate vacial imbalance in high schools and accordingly

4

5

“L c.~i.tee ha. :n ef iuct: rerersed L ot plin
‘g oper the tee schoor 3¢ a ly balaaced. The circur.stunees
survod din, Jef i€stict a2 a2t _ivthmere Lo inivo.
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qualified for increaséd state financial assistance, 65% of
the cost instead of the usual 40%. It was originally planned
for occupancy by English High School, but on April 23, 1973
the commitécé voted to use it for Girls Latin School? The
court enjoined the committee from turning the facility over
te Girls Latin.

The commi.ttee's next case challenged the beard's plan
for racial balance which had grown out of the J2f{r¢ hearings.
Noting the committee's complete inaction sirce those kearings,
the court rejected the challenge, putting the committee on

notice that the time for testing the statute had passed, and

- »

it was time for implementation. School Committee of Boston

V. Board of Education, 1973 Mass. Adv. Sh, 1315 (Oct. 29, 1973).

On November 14, 1973 a single justice of the Supreme
Judicial Cou.i ordered the committee to file with the board
a actiiied ﬁinn for irplementation of the board's order. On
Decemier i}\:L973 the ccrmittes filed two documents with the
board, whis% »n Decemb-r 25, 1273 disapproved of porti%ns of
both and ord2yed that <rccific steps be taken to insure im-
plementaticn an Septemscv #f 1374, On January 4, 1974 the
boa:d filed a petiticn sreking judicial enforcement of its
orc¢ars, On January 9, 1974 the committee represented to the
single iustiée that it would comply and the justice accord-
ingly adjourned the hearing until January 16, 1974, the day
after the de. uline for comnliance. The justice on that date
detnrrmined that the cc—mitice had not complied with the board's
order and ordered comptiance by January 21, 1974, Board of

‘Education v. School Crmrittee of Boston (January 16, 1974).




notice that the|time for testing the statute had passed, and

it was time E07 implementation. School Committee of Boston

v. Board of Education, 1973 Mass. Adv. Sh, 1315 (Oct. 29, 1973).
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On Novembér 14, 1973 a single justice of the Supreme

Judicial Couri ordered the committee to file with the board
a ac=ailed ~!ah for implemenration of the board's order. On
Decemier 11. 1973 the ccemittes filed two documents with the
board, whirh on Decemb~r 24, 1273 disapproved of portions of
. both and ordoered that <rccific steps be taken to insure im-
plerentation in Septemarv of 1374. On January 4, 1974 the
boa:d filed a petiticn serking judicial enforcement of 1its
orcers. On January 9, 1974 the committee represented to the
single justice that it would comply and the justice accord-
ingly adjourned the hearing until January 16, 1974, the day
after the deailine for comnliance. The justice on that date
det~+mined that the ccwmittee had not complied with the boérd's
order and ordered compiiance by January. 21, 1974. Board of

Education v. School Crmwitree of Boston (January 16, 1974).

——

~
The wt- surrousuing this episode are set out more

fully, znfra




Education v. School Committee of Boston, 1974 Mass. Adv. Sh.

“ schools in September of 1974, the order specifically requkred
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(. March 16, 1974 the board again pgtitioned the
Supreme Judicial Court for further enforcement of\;ts orders
on the basis of the "committee's responses subsequent to the
January 16, 1974 order entered by a single justice of the
court. The court again found that the committee had.not com-
plied with the board's orders and that it had not complied
fully with the court's order, and stated that seveyal of the
committee's submissions manifested a continued attempt to

delay implementation of the racial balance plan. Board of

(Mar. 22, 1974).

On April 17, 1974 a single justice of the court entered

3
KA

a further order that the committee comply with other detailed

board orders. With respect to the plan for balancing Roston's

that staff assignments be completed by May 1, 1974, that the
staff be officiaily notified of those 2ssignments by May 15,
1974, and that the safety and transportation plan for students
be completed, adopted by the committee, and submitted to the
board by May 15, 1974.7

At several tires during the course of the proceedings
in this court, the city defendants have advanced the theory

that the committee has been found to bé in literal compliance

with the Racial Imbalance Act by the state courts; that there

7
Recent political developments, however, may nullify

the plan formulated under orders of the Supreme Judicial
Court and steps taken by the city defendants to carry it
out. On April 29, 1974 the Massachusetts legislature passed
a bill repcaling the Racial Imbalance Act. On May 10, the
Governor vetocd the bill but proposed amendrents to the
Act which o'l 2 cresbEns it '
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On April 17, 1974 a single justice of the court eh%ered
a further order that the committee comply with other detailed
board orders. With*respect to the plan for balancing Boston's
schools in September of 1974, the order specifically required
that staff assignments be completed by May 1, 1974, that the
"staff be officially notified of those assignments by May 15,
1974, and that the safety and transportation blan for students
be completed, adopted by the committee, and submitted to the
board by May 15, 1974.7
At several times during the course of’the proceedings
in this court, the city defendants have advanced the theory
that the committce has been found to be in literal compliance

with the Racial Imbalance Act by the state courts; that there

7

Recent political developments, however, may nullify
the plan formulated under orders of the Supreme Judicial
Court and steps taken by the city defendants to carry it
out. On April 29, 1974 the Massachusetts legislature passed
a bill repealing the Racial Imbalance Act. On May 10, the
Governor vetrood the bill but proposed amendmrents to the
Act Wwhich “ne'! a2 creibks it ' ‘
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?re restrictions in the Act and in interpretive decisions

limiting the measures which school committees may take in
alleviating imbalance; and that consequenfly, since the
committee has donz all that it could under the Act, Ehe
state law itself and the state defendants are respdnsible
for racial segregation in Boston.

~——This theory of the city defendants must be rejected
on several grounds: (1j Boston is only now on the thresh-
hold of Feal compliance with the 1965 statute as a result
of ﬁumerous borard orders and a series of unfavorable court
decisions., (2) The record in this case simply will not
support a finding that the city defendants saw themselves
ught on the horns of the legal dilemma of choosing between
fidelity fo state law or to federal constitutional principles,
and in good faith chose to follow state law. (3) Even if
they had done s0,.assuming a conflict, their choice would
not have been constitutienal. (4) The premise underlying
the city defendants' theory, viz., that the Racial Imbalance
A.t and the (onstitution of the United States are in conflict,
is plainly srecious. As to the facial yalidity of the Act,

we subscribe beth to the Supreme Judicial Court's conclusion

Al
2N

constitutionality and its observation,

"It would be the he£§§§ of irony if the racial
imbalance act, enacteéd as it was with the iaudable
purpoer of achieving equal educational opportuni-
ties, should, by prescribing school pupil alloca-
tions rased on race, founder on unsuspected shoals
in the Fourteenth Amendment.' School Committee of
Boston v. Board of Education, 1967, supra at 698.

As to any constitutional attack on the Act as applied, Boston's

or2-ent racial segregation is hardly the result of the city

T e - e S e vt e e ot arrcacaansned
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" oL numerous board orders and a series of unfavorable court
decisions. (2) The record in this case simp.y wili not
support a finding that the city defendants saw themselves
caught on the horns of the 1éga1\dilemma of choosing between
fidelity to state law or to‘federal consti;utional principles,
and in good faith chose to follow state law. (3) Even if
they had done so, assuming a conflict, their choice would
gggwbgye.been constitutional. (4) The premise underlying —
the city defendants® theory, viz., that the Racial Imbalance

Act and the Constitution of the United States are in conflict,

is-plainly specious. As to the facial validity of the Act,
we subscribe both to the Supreme Judicial Court's conclusion

cf constitutionality and its observationm,

imbalance act, enacted as it was with the laudable
purposc¢ of achieving equal educational opportuni-
ties, should, by prescribing school pupil alloca-
tions hased on race, [ounder on unsuspected shoals
in the Fourteenth Amendment.' School Committee of
Boston v. Board of Education, 1967, supra at 698,

"It would be the height of irony if the racial R

As to any'conétitutional attack on the Act -as applied, Boston's
procent racial segregation is hardly the result of the city
defendants' hav{ng compiied with the state statute. Indeed N

[€ 18 jvst.{he oppogite.
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Federal Administrative Troceedings

The city defendants QQVe also encé&htered administrative
sanctions by the federal government for alleged violations
of the Civil Rights Act of 1964: alleged discrimination
on the basis of race. At issue in federal administrative

proceedings are many millions of doliars in federal funds

8

/ .
in a wide variety of educational aid programs.

Elementary and Secondary Education Act (ESEA),
Title I, 20 U.S.C. §§ 24la-244

1971 - $6,105,501

1972 - $8.817,298

1973 - $5,928,429 -
Federal Assistance for Education of Handicapped
Children under P,L. 89-313, Amendment™to Title I,
ESEA ' —

1972 - $24,000 . -

1973 - $21,000

School Library Resources, ESEA, 20 U.$.q. ("
§§ 821-827 \

1971 - $124,997 :

1972 - $145,371 ‘

1973 - $145,371 .

Supplementary Educational Centers and Services

ESEA Title III, 20 U.S.C. §§ 841-848 \
1971 - $576,984 .
1973 - $559,494

Education of Handicapped Children, Title VI,
ESEA, 20 U.S.C., §§ 871-830°
1971 - $41,231
1972 - $33,645
1973 - $89,345
Strengthening Instruction in Critical Subjects,
Title III NDEA, 20 U.S.C. §§ 441-444 .
1971 - $105,029
1972 - $100,914

Vocational Education, Vocation Education Act of

1963, 20 U.S.C. §§ 1241-1355, 1391 ‘
1971 - $228,080 /
1972 - $176,046

i

1973 - $455,836 i




1972 - $8 817 298
1973 - $5,928, 429

Federal.Assistance for Educatior of Handicapped
Children urder! P.L. 89-313, Amendment to Title I,

ESEA - —
1972 - $24,000 —
1973 - $21,000
School Library Resources, ESEA, 20 U.S.C. .

§§ 821-827
1971 - $124,997
1972 - $145,371
1973 - $145,371

Supplementary Educational Centers and Services
ESEA Title III, 20 U.S.C. §§ 841-848

1971 - $576,984

1973 - $559,494 N

Education of Handicapped Children, Title VI,
ESEA, 20 U.S.C. §§ 871-880°
, 1971 - $41,231
1972 - $33,645
1973 - $89,345

Strengthening Instruction in Cr1t1ca1 Subjects,

Title IIT NDEA, 20 U.S.C. §§ 441-444 .
1971 - $105,029 '
1972 - $100,914

Vocationa® Education, Vocation Education Act of
1963, 20 U.S.C. §§ 1241-1355, 1391 i

1971 - $228,080

1972 - $176,046

1973 - $455,836

8 .
- Some of these federal programs have recently been

reduced or eliminated, but the funds withheld may still be
atteined 1€ Bwstcn is found to be in compliance with a
tsnol aLSLgrevailan ovder. 42 U.S%p.§ 2000(d)-5.
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School Assisftance in Federally Affected Areas,
20 U.s.C. §§ 236, 240

1971 - $611,072

1972 - $643,976

1973 - $600,000

Education Professions Development Act, 20 U,S.C.
§ 1091, P.L. 90-35, B2

1972 - $100;000

1973 - '$120,000

Grants to Strengthen State Departments of Educaﬁion,
Title V, ESEA, 20 U.S.C. § 862 \

Children of Mlgratory Workers, 20 U.s.cC. §§ 241c(a)(b),
241e(c)

Guidance, Counseling and Testing, Title V-A, NDEA,
20 U.S.C. §§ 481-485

School Construction in Federally-Affected Areas,
. PoL. 81-815’ 20 UcS.Co §§ 641-645

Teachér Corps, 20 U.S.C. §§ 1101-1107a
Drop-Out Prevention, 20 U.S.C, § 887

’

Economic Opportunity Act of 1964, Title IT, Com-
munity Action Programs -.Special Programs and
Assistance: Head Start and Follow-Through,

42 u.s.c. § 2809

Area Redevelopment Act, Sectlon 241 42 U.s.C.
§ 2610a

Emergeney School Assistance Program, 45 C.F,R. 181 '

Strengthening Instruction in the Humanities,
20 U.s.C. §§ 951, 952, 961

Cooperative College - School Science Program,
20 U.s.Cc. § 1861

By letters dated November 30, 1971 and June 2, 1972 the
Office of Civil Rights of the Department of Health, Education
and Welfare (HEW), pursuant to 42 U,S.C. § 2000d-1, attempted
unsuccessfully to secure voluntary compliance with the federal
Act. On June 2, 1972 consolidated compliance proceedings

were begun with HEW, the National Science Foundation, and the

Department of ch51ng and Urban Development (HUD) participating.




School_Construction in Federally-Affected Areas,
P. L.,Sl 815, 20 U.S.C. §§ 641-645

Teacher Corps, 20 U.S.C, §§ 1101-1107a

Drop-Out Prevention, 20 U.S.C. § 887

Economic Opportunity Act of 1964, Title II, Com-
munity Actlon Programs -~ Spe01al Programs and
Assistance: Head Start and Follow-Through,

42 U.S.c. § 2809

Area Redevelopment Act, Section 241, 42 U.S.C.
§ 2610a

Emergency School Assistance Program, 45 C.F.R. 181

Strengthening Instruction in the Humanities, o
20 U.S.C. §§ 951, 952, 961

Cooperative College - School Science Program,
20 U.S.C. § 1861

By letters dated November 30, 1971 and June 2, 1972 the
Office of Civil Rights of the Depaftmgnt of Health, Education
and Welfare (HEW), pursuant to 42 U.S.C. § 2000d-1, attempted
unsuccessfully to secure voluntary compliance with the federal
Act. On June 2, 1572 consolidated compliance proceedings

were begun with HEW, the National Science Foundation, and the

Department of Hcusing and Urban Developmené (HUD) participating.
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Since then federal funds in the above-listed amounts, and
more, have been withheld from the public schools of Boston
pursuant to 42 U.S.C. § 2000d-1. After notice and extensive
pre-hearing proceedings, the hearing began on September 19,
1972 and continved until October 5, 1572. Following the
filing of briefs and oral arguments, Administrative lLaw
Judge ﬁing maée his initial decision finding the city defen-

dants in violation of the federal statute. In the Matter of <

Boston Public Schools, March 2, 1973. Judge Ring's decision
was affirmed, with minor exceptions, by the final reviewing

authority in HEW, In the Matter of Boston Public Schools,

April 15, 1974, which found, with HUD's concurrence, that
the city defendants have beern guile of de jure segregationm.
The federal officials determined that Boston had, by
persistent corntinuing segregative practices, intentionally
created a dual schogl sysgem. Included in these practices
were the creation of the middle school system with feeder
patterns inte and out of éhose schools and the complehentar§

attendance options of open enrollment and later controlled

transfers with assorted exceptions. The city defendants'

practices with respect to the McCormack, Thowpson, Michel-
angelo, }ee‘and other schools were found to have purpossfully

. 9
created segregated schwols.

The Boston School District in General

The Boston school system, whose boundaries are coterminous
with those of the city, is headed by a five-member school ! -

committee elected at large by the voters of Boston. There is

- 2lso.a-board_of superintendents consisting of the superintendent,
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authority in HEW, In the Matter of Boston Public Schools,

"April 19, 1974, which found, with HUD's concurrence, that
the cify defendants haQe been guile of de jure segregation.
The federal officials determined that Boston had, by
persistent continuing segregative practices, intentionally
created a dual schogl system. Included in these practices
wvere the création of the middle schcol system with feeder
ﬁatterns into and out of those schools and the complementary
attendance options of operf enrollment and later controlled
transfers with assorted exceptions., The city defendants{
practices with respect to the McCormack, Thompson, Michel-
angelo, Lee and other schools were found to have purposefully

- 9
created segregated schools.

The Boston School District in General

The Boston school system, whose boundaries are c~terminous

with those of the city, is headed by a five*member school

) :
committee elected at large by the voters of Boston. There is
/

also a board of superintendents consisting of the superintendent,

9
While che HEW proceedings have paralleled this case,
our findings are independent of the findings of the federal
administrative agencies. .
- 36
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who is the chief school administrator; deputy superintendent,
associate guperintendents and the business manager. Each
member of the board, which advises the superintendent, is

in charge of a department. These departments include school
opefations, educational planning iﬂ which there is an edu-
caqional planning centex, personnel, staff training and

development, special services, curriculum and inspection,

and the business départment. -E;chfassistant superintendent
is in charge of a portioﬁ of Boston knowh a§ a Histrigt. !
A district contains ali levels of sc¢hools. 3 .
The school system is funded through a complicated
statutory formﬁla, applicable only to Boston, which éllows
the school commitfée to appropriate the great bulk of the
- system's funding but-reqﬁires the Boston c¢ity council to
appropriate another portion upon the request of the school
cmmittee and the recommendation of the Mayor. The committee
, ‘
also lacks autonomy in selecting sites and'contracting for
the cepstruction of new schools, as to which final responsi-

/
bility lies with the Public Facilities Commission, an

independent agency of the city.
/

// The Commonwealth of Massachusetts traditionally has

+exercised little authority over the day-to-day operation of

’

, local school districts. The role of the state department of
education, which is under the supervision of the state board
of education, with respect to local school systems is largely
supportive--providing a communication and information center,
specialized services and planning. The chief administrator

A
for elementary and secondary education within the department

~u

ithoritv.of . .. _




The school system is funded Ehrough a complicated
statutory formula, applicable only to Boston, which allows

the school committee to appropriate the great bulk of the

system's funding but requires the B&ston city council to
'appropriate another portion upon the request of the school
coﬁmittee and the recommendation of the Mayor. The committee
algo lacks autonomy in selecting sites and'contracting for
the construction of ne@ schools, as to which final responsi-
%ility lies with the Public Facilities Commission, an
independent agency of the city..

The Commonwealth of Massachusetts traditionally has
exercised little authority over the day-to-day operation of
local school districts. The role of the state dep%rtmgﬁt of
education, which is under the supervision of the state board
of.education, with respect to local school System;:%s largely
supportive--providing a communication and information center,
specialized services and planning. The chief administrator

for elementary and secondary education within the department

is the commissioner of education. The primary authority of

38
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the department is in the promulgation of educational stan-
dards: minimum school day lengths, minimum number of days
in a school year, professional standards, maximum pupil-
teacher ratios, ages for school attendance. nutritional
standards, minimum educational standards, minimum building’
standards, etc. The department has two other’ important
responsibilities, the distribution of federal and state aid,
see Mass. G.L. c. 15, § 16, and the supervigion of the Racial
Imbalance Act, id. at § 1I. One other provision should be
specifically noted.

"The board shall see to it that all $chool com-

mittees comply with all laws relating to the

operation of the public schools and in the event

of noncompliance the commissioner/ /of education

shall refer all such cases to the attorney gen-

eral of the commonwealth for appropriate action

to obtain compliance." Id. at § 16.
While this division of authority between the state department
of education and local school committees may be traditional,
preferred; and most politically feasible, it is not required.

ISR Vo '

The state has the authority, if the legislature should so
\

enact, to take education osut of the hands of local officials

N Y /

"completely. Thus local officia}s derive all of their authority
from the state ultimately.

ﬁoston, one of the oldest cities in the country, retains
ruch of its colonial layout, particularly in the downtown .
area. Bays and rivers and the street layout of the city have
to some degree isolateg some sections. The Charlestown and
East Boston areas, sqfrounded by the Atlantic ocean and the

Charles and Mystic rivers, are north of the center and have

. limited_nccess.to.Boston. proper.. The Soutrh BosSton area has
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specifically noted.
"The board shall see to it that all school com-

mittees comply with all laws relating to the

operation of the public schools and in the event

of noncompliance the commissioner of education

shall refer all such cases to the attorney gen-

eral of the commonwealth for appropriate action -

to obtain.compliance." 1Id. at § 16.

; !

While this division of authority between the state department
of education and local school committees may be traditional,
preferred, and most politically feasible, it is not required.
The state has the authority, if the legislature should so
enact, to take education sut of the hands of local officials
completely. Thus local officials derive all of their authority
from the state ultimately.

Boston, one of the oldest cities in the country, retains ,
much of its colonial layout, particularly.in the downtown
area. Bays and rivers and the street layout of the city have
to some degree isolated some sections. The Charlestown and
East Boston areas, surrounded by the Atlantic ocean and the

Charles and Mystic rivers, are north of the center and have

limited access to Boston proper. The South Boston area has

40
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less of a restriction on access, but remains a distinct
section of the city. As in other places, political
boundaries have also isolated one segment of the city.
Thus, the Brighton-Allston area to the west, while easily
accessible, is cut off politically from the rest of the
city by the, Town of Brookline except fex a narrow connecting
sFrip of Boston along tbé south bank of the Gharles Rive;.

| The Boston school system wa; at one time a system of
diétricts, subdivisions of the city, which funneled students
from elementary schools through district junior high schools
to district high schools. Boston has also had citywide
schools for many years. These originally fell into two
categories, special examination schools and citywide trade
schools. The special examination schools were Boston Latin
and Girls Latin for college preparatory work, and Boston.
Techniéal for technicaltand trade work. The citywide

trade schools were Boston Trade and Girls Trade, with no
examination required for admission. 1In addition to these
traée schools special progrags such as auvto mecﬁanics,
uphélstery and electricity were offered at the various dis-

trict high schools and open to students throughout the city.

From this basic organization the Boston school system has

evolved into a complex maze of patterns, policies and typéé
of schools~-with various exceptions to all of these--which
hasdcompletely changed the original district design.

| At present Boston has mismatched modes of grade pro-

gression through the school system, as follows: 8-4; 5-4-4;

and 6~3-3, This system is further complicated Py the possi—~\\\




to district high schools. Boston has also had citywide

schools for many years. These originally feil into two
categories, speciai examination schools and citywlde trade
schools., The.special examination schools were Boston Latin
and Girls Latin for college prepagatory work, and Boston
Technical for teéhnical and trade work. The citywilde
érade schools were Boston Trade and Girls Trade, with no
examination required for admission, 1In addition to these
Efade schools special programs such as auto meqpanica,
upholstery and electricitywere offered at the various dis-
trict high schocls and open to students throughout the city.
From this basic organlzation the Boston school system has
" evolved into a complex maze of patterns, policies and types
, of schools~--with various exceptions to all of these--which
has completely changed the original district design.

At present Boston has mismatched modes of grade pro-
gression through the séhool system, as follows: 8=4; 5-4-4;
and 6-3-3. This system is further complicated by the possi-

bility of transferring, or being transferred, from one

42
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progressibn into another., With the exception of special

examination schools and trade programs, the moving of

students who graduate from one school into. the next leve

school is acpomplishei by feeder patterns. A feeder pattern

channels students from one or more schools in one level

into one or more schools at another level. Feeder patterns,

\

\ \ ~
as distinguished grom the intra-district progression method,

began to be the primary method of funneling students in

1967-68 when the grade system was changed by the introduction
of middie schools. Aftcr the opening of four middle schools,
a plan for the conversion of the entire system tc this grade

design has apparently been abandoned or postponed indefinitely.'

1

! =~
Boston'e schools at the middle, junior and senior high

levels now obtain students from large parts of the city.

Some students, such as those in South Boston, tast Boston,

and Charlestown, ztill move through schools in those are

as if they were district schoois; however, their schools

also serve large numbers of students from other parts of the

‘city.

At present three of Bostoa's high.schools admit students

by examination; four others admit students from .ali part
of the city; three admit students from:specified»distric
as well as from all parts of the city; eight admit from
spzcified districts, except that eligihility for their

vocational training}programs is citywide. The junior hi

as’

S

ts

gh

aﬁd middle schools have equally complex methods of filling

"

thei¥ classrooms.

As for elementary schools, the city has a complex maze

of single school and malti-school districts which vary widely




~a plan for the\congezgzggﬂgngﬁgréﬂéigeWSystem to this grade
.design has apéareﬁéiy been abandoned or postponed inaefinitely.
_ Boston's échogls at thé middle, junior and senior high

levels now obtain sFudents from large parts of the city.
Some students, such as those in South EBoston, East Boston,
and Charlestown, still move through schools in those areas
as if they.ﬁere district schools; howeverf their schools
also serve large numbers of students from ;ther parts of the
city.

At pfesent three of Boston's high schools admit students
by e;amination; four others admit students from all. parts
of the city; three admit stq@ents\from.specified districts
as well aé from all parts of the city; eight admit from
spécified districts, except that eligibility ﬁor their
vocatignalatraining programs is city&iae. The‘junior high
aqd middle schools have equally complex methods of filling
their classrooms. ) .

As for elementary schools, the city has a complex maze

. of single school and multi-school districts which vary widely

in S1ze. The wliementary schoels generaf iy ¢ammot be faiv]y .
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characterizad as neighborhood schools. District lines re-
quire some students to travel many blocks to a §chool when
there is another school much closer, but on the other side
of that district line. 1In multi-school districts, students
at ieast when enrglling for the first time have a complete’
thion as to which scheol to attend and often walk pasit one
en route to another. Some elémentary schools, community
schools and magnet schools are further affected by other

programs. Community schools have been designed and con-

* structed with a view to involving the nearby community and

their facilities are available to adults after school hours.

Some have swimming pools and other athletic facilities and
all provide meeting places for community organizations. There
arec nine such elementary schools and one junior high, the
Cleveland. ﬁ%gnet schools, of which there are four, have
Jistricts which are smailer than would be normal for their
capacities. The idea is that students from outside of the
.
district and cutside of the city will be attracted to attend
them in order to take special courses. Two, Trotter and
Hennigin, were built in non-white neighborhoods. Whites
sttracted to thoese schoo's were supposed to £ill vacant seats
after stuﬁents residing in the distriét were seated.

Three schools, an elementary (Trotter), a junior high
(lLewis) and a senior high (Copley Square), comprise a so-
called model Jemonstration subsystem. Until federal funds

wre cut of f, they received approximately 30%, 40% and 507

resprctively of their financing from the federal government
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" structed with ; view to involving the néarby community.énd
éﬁeir facilities are available to adults after school hours.
Some have swimming pools and other athletic facilities and

all provide meeting places for communify organizations. There
are nine such elementary schools and one junior high, the |
Cleveland. Magnet schools, gf which there dre four, have

districts which are smaller than would be normal for their
capacities. The idea is that students from outside of the
district and ocutside of the cit& will be attracted to attend
them in order to take special courses. ‘Two, Trotter and
Hennigan, were built in non-white neighborhoods. Whites
attracted to these schoois were supposed to fill vacant seats’
after students residing in the district were seated.

Tﬁree schools, an elementary (Trotter), a junior high
(lewis) and a senior high (Copley Square), comprise a so-
called model demonstration subsystem. Until federal funds
were cut off, they received approximately 307, 40% and 50%

respoctiely of their financing from the federal government

v-d r Titlh ~ of ilv Eiementary and Secondary Education Act,
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20 U....C. §§ 241a-244, because of special programs designed
to aid disadvantaged children of parents receiving A;d/to
Families with Dependent Children. Eligible white/séﬁdents
from outside Boston, from between 15 to 20 subupé;n com-
munities, .are bused at no cha&ge to and from these schools.
Approx1mately one- thlrdlof Boston's students, a large
majority of whom are in high school, use buses or other

;

public transportatloq %b travel to and from school. Approxi-
mately 3,000 elementgé; students afe’transported at city
expense, most of whom attend séhoolsicyer a mile away from
their homes. 1In Charlestown some ele;entary students who

live less than a mile from’ééhooi are bused for safety reasons,
Other eleﬁentary students are bused several miles, e.g., from
the Dearborn dlgtrict in Roxbury to the North End and East
Boston; others from the South End to Brighton. The three
examination high schools, sometimes called the "elite schools",
were served in the school year 1971-72 by a combined total

of 63 buges on 35 routes. Many other students travel between
distant parts of the city.

T%Q programs for transporting black pupils to predom-
inabtly white schools were started by black parents as private
projects and later financed by the state. One, called Exodus,
buses blacks within Fhe city; at its peak in 1969 it handled
1,100 puﬁils, a figure reduced to 170 in 1972. The other,
which staried in 1966 and is called Metco after its spomsor
the Metropolitan Council for Equcational Opportunities, takes
black pupils to schools in the suburbs; the number transported

s

" has increased steadily and now totals approximately 1,650.




expense, most of whom attend schools over a mile away from

their homes. In Charlestown some elementary students who

live less than a mile from school are bused for éafety reasons.
Other elementary students are ghsed several miles, e.g., from
the Dearborn aistrict in Roxbury to the North End ani East

Boston; others from the South End to Brighton. The three

examination high schools, sometimes called the '"elite schools",
were served in the school year 1971-72 by a combined total

of 63 buses on 35 routes. Many other students travel between

distant parts of the city.
Two programs for transporting black pupils to predom-
inantly white schools were started by black parents as private

projects and later financed by the state. One, called Exodus,

-

buses blacks within the city; at its peak in 1969 it handled
1,100 pupils, a figure reduced to 170 in 1972. The other,
which staried in 1966 and is called Metco after its sponsor

the Metropolitan Council ¥or Eduqational Opportunities, takes

\ .
black pupils to schools ih\f:e suburbs; the number transported

has increased steadily and now totals approximately 1,650,
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The Degiee of School Sciregation

The Boston public schools are characterized by heavy
concentrations of black pupils in some schools and heavy
concentrations of white pupils in other schools. As of the
1971-72 school year, during which this action was filed,
;pproximately 96,000 students were enrolled in the system,
of whom about 59,300, or 61%, were white; 30,600, or 32%
were black; and 6,500, or 7%, were other minogitieb. This
overall ratio, which stili exists, is far out of 1ine with
the ratios in most of the system's schools. Eighty-four
percent of Boston's white students attend schools that are
more than 80% whige; 627 of the black students attend schools
that are more than 70% black. At least 80% of Boston's schools
are segregated in the sense that their racial compositions

are sharply out of line with the racial composition of the

Bost.n public school system as a whole. .Johnson v. San

Francisco Unified School District, N.D. Cal. 1971, 339 F.Supp.

1315, 1329. See also Swann.v. Board of Education, 1971,

402 u.s. 1, 25-26. Racial segregati&n permeates schools in
all areas of the city,‘all grade levels, and all types of
schoolg.

Boston has eighteen high schools. ~Only one, Boston High,
vhich features a work-study'programi reflects thélracial com-.
position of the student population in the Boston school system.
Only one other, Brighton High, is within 10% of that makeup.

Five high schools are in excess of 90% white. Three others

are 857 white. Two high schools are 90% black and have a

- - .Y 7




> - o

the ratios in most of the system's schools. Eighty-four
percént of Boston's white students attend schools that are

more than &0% white; 627 of the black studeﬂts attend schools
that are more than 70% black. At least 80% of Boston's schbols
are segregated in the sense that their racial compositions
are/sharply out of line with the racial composition of the

. 3
Boston public school system as a whole. Johnson v. San

Francisco Unified School District, N.D. Cal. 1971,'339 F.Supp.

1315, 1329. See also Swann v. Board of Education, 1571,

402 U.S. 1, 25-26. Racial segregation permeates schools in
all arcas of the city, all grade levels, and all types of
school;.

Boston ‘has e;ghteqn high schools. Only one, Bosten High,
wvhich features a Qork-séudy program, %eflects the racial com-
position of the student population in the Boston school system.
Only .one other, Brighton High, is within 107% oé that makeup.
Five high schools are in excess of 90% white. Three others
are 857 white. Two high schools are 907 black and have a
white student population of 2% or less. Four others have a

more than 50% black composition: 52%, 66%, 66% and 75%.
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The two remaining high schools have a combined black and
other-minority enrollment in excess of 55%. This pattern
persists~at.fpecialized schoéls: Boston Latin and Girls

Latin, special ekaminatioﬁ schools for bollege\preparatory
work, are 93% white and 89% white respectively. The trade
schools in Boston are similarly segregated: Boston Technical,
84% white; Boston Trade, 66% black; and Girls Trade, 75% black.

A similar pattern obtains in the junior high and middle

schools. Boston's four middle schools are 949% black, 86%

‘black, 72% black, and 63% black. Of fifteen junior highs,

six are gver 90% white, one is 88% whitg, one 817 white.
Three jupior highs are 95% black. 0n1§ the Edison and Taft
junior Aighs approaéh the racial makeup of the school system,
but they miss that by 10% agd 20% black shortages respectively.
Boston has ten eleTenﬁary schools ending in grade eight.
Five have enrollments ‘eater than 82% white; one is 94% black;
another, a combination of "% black and 15% other-minority.
Two others are more than 60% black and othef,minorities. T@e
other iao or so elementary schools in the city, in which the
highest grades are fifth or sixth, have similar compositions.
Sixty-two are less than 5% black; thirty-two are £5% ér more
black. The remaining elementary schools also have attendance
ratios sharply out of line with the racial makeup of the
school fystem. Only five of these approximately 140 elementary
schools, Marshall, Taylor, Barrett, Stonme and Curley, have a

racial composition within ten percent of the citywide 61:32 ratio

of whites to blacks.
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black, 72% black, 'and 63% black. Of fifteen junior highs,

six are over 90% white, one is 38% white, one 817 white.

Three junior highs are 95% black. Only the Edison and Taft

juniof-bighs appfoaéh the racial makeup of the school system;

but they\wfss thaf by 10% aﬁd 207% black shortages respectively.
Boston has ten elementary schools ending in grade eight..

Five have enrollments greater than 82% white; one is 94% black;

another, a combination of 78% black and 15% other-minority.

Two others are more than 60% black and othe£ minorities. The

other 140 or so elementary schools in the city, in which the

highest grade; are fifth or sixth, have similar compositionms.

Sixty-two are less than 5% black; thirty-two are 857 or more

black. The remaining elementary schools also have attendance

ratios sharply out of line with the racial makeup of the

school system. Only five oﬁ these approximately 140 elemeatary

schools, Marshall, Taylor, Barrett, Stone and Curley, have a

racial composition within ten percent of the citywide 61:32 ratio

of whites to blacks.
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Teachers are also segregated Seventy-five percent of
Boston's black teachers are in schogls more than 50% black.

Eiglty-one schools have never had a black teacher.

The Boston public school system is thus characterized
by racial segregation. The defendants do\not dispute this
central fact. The dispute, rather, is how the schools have
become and remained that way. The court's primary task is
to determine whether the de fendants have intentionally and

¥

¥
purposefully caused dr’maintained racial segregation in

meaningful or significant segments of the Boston public
school system, in vidlation of the Fourteenth Amendment.

Keyes v. School Distriéb\N . 1, Denver, Colorado, 1973,

N

£13 U.S. 189; Swann v. Board of Education, 1971, 402 U.S, 1;

Brown v. Board of ﬁducatio£;f1954, 347 U.S. 4833 Davis v.

School Dist. of Pont’ ac, i.c., E.D. Mich. 1970, 309 F.Supp.
734, aff'd 6 Crr: 443 Ff244573, cert. deniéd,fl971, 404 U.S,.
913. 1In makin%ﬂfhis deeergination, the court haé analyzed
the defendanés' ébnduct in ;ix poincipal areas, to be dis-

cussed separately, as folloWs, (1) facilities utilization
and new strucéuges, (2) districting and redistricting,
(3) feeder patterﬁsf.(A)‘open entollient and controlled

rransfers, (5) faculty'éqg staff anqhk6) vocational and

—

pxamination schools.

"y
I~ [
N

Facilities Utilization and New Structures

The plaintiff and the defendants presented much evidence
pertaining to overcrowding, the use of portable facilities,

and new annexes and schools. The cruc_.al evidence consisted

e e a et et ane—an—the 11se—0f —school—fa c-i—l—i-!'fie& bgt: T




school system, in violation of the Fourteenth Amendment.

Keyes v. School District No. 1, Denver, Colorado, 1973,

413 U.S. 189; Swann v. Board of Educationm, 1971, 402 U.S. 1;

Brown v. Board of Educétion, 1954, 347 U.S. 483; Davis v.

School Dist. of Pontiac, Inc., E.D. Mich. 1970, 309 F.Supp.

| 73, aff'd 6 Cir. 443 F.2d 573, cert. denied, 1971, 404 U.S.

913. In makin: this determination, the court has analyzed
the defendants' conduct ig six principal areas, to be dLs;
cussed separatz=ly, .as follows, (1). facilities utilization
and new structures, (2) districting and redistricting,
(3) feeder patterns, (&) open enrollment and controlled
rransfers, (5) faculty and staff and (6) vocational and

~

examination schools.

I

Facilities Utilization and New Structures

The plaintiff and the de fendants presented much evidence
pertaining to overcrowding, the use of portable facilities,
and new annexcs and schools. The crucial evidence consisted

not only ol the decisions on the use of school facilities but

o4
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also of the complex contexts in which these decisions were

made. Thus the planning, timing, educational jﬁstifications
and ather factors all pertain to intent or purpose. The
effect of school officials' actions is more readily aéparent.
The first relevant facet of the situation is the crowded
condition of some schools,.
Overcrowding

The Boston system is oddly riddled with groupings of
school facilities at each grade level that are extremely
overcrowded. These overcrowded schools stand in stark éontrasp
to other facilities at all grade levels which operate fér under
their capacity. Generally, the overcrowded schools are pre-
dominantly white and the under-utilized schools are predom-

inantly black. The following tables for the school yeax

»

1971-72 demonstrate this condition with several of the more

-

a
extreme Situations in the high schools, junior highs and one

middle school:

Racial dakeup

overcrowded Schools™ B% OM% W
Charlestown High 2.0 6.6 91.4
Dorchester High 52.2 ‘1.1 46.8
Hyde Park High 15.3 .7 84.1
Roslindale High 5.1 1.6 93.3
South Boston High 0 .7 99.3
Cleveland Jr. High 7.1 1.8 91.2
Gavin Jr. High 1.8 1.8 96.4
Rogers Jr. High 3.3 N 96.3
Underutilized Schools™

Boys Trade ) 66.5 6.9 26.6
English High 66.7 8.5 24.8
Girls Trade 74.9 5.1 20.0
Girls High 91.7 5.8 2.5
Jeremiah Burke High 89.0 10.1 .9
King Middle School 04.4 5.4 .2
Timilty Jr. High 95.0 3.1 1.8

Sl -rcrowded 81gn111es a school with substantially more students
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to other facilities at all grade levels which operate far under
their capacity. Generally, the overcrowded schools are pre-

dominantly white and the under-utilized schools are predom-

inantly black. The following tables for the school year

1971-72 demonstrate this condition with several of the more
extreme situations in the high schools, junior highs and one

middle school:

Racial Makeup

Overcrowded Schools” B% OM% W%
Charlestown High 2.0 6.6 91.4 ¢
Dorchester High o 52.2 1.1 46.8
Hyde Park High 15.3 .7 84.1
Roslindale High 5.1 1.6 93.3
South Boston High 0 .7 99.3
Cleveland Jr. High 7.1 1.8 91,2
Gavin Jr. High 1.8 1.8 96.4
Rogers Jr. High 3.3 4 96.3
Underutilized Schools™

Boys Trade 66.5 6.9 26.6
English High 66.7 8.5 . 24.8
Girls Trade 74.9 5.1 20.0
Girls ‘High : 91,7 5.8 2.5
Jeremiah Burke High 89.0 10.1 .9
King Middle School 94.4 5.4 .2
Timilty Jr. High ‘ 95.0 3.1 1.8

“rocrerorded signifies a school with substantially more students
in attendiracé then its exjacity as calculated by school cffi-
cials; wndevuti lized 3I?atftgs 4 schgel havine a suhbstantigl
ninber of vacantl seats. .
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In some instances this overcrowding has been extreme, e.g.,
South Boston High, all-wﬂite, was overenrolled by 676 students
in the 1971-72 school year. In contrast, Girls High, 92% black
was underenrolled by 552 places.

Theée patterns are also observable at the elementary level.

Available Seats

Identifiably Black 1971-72 1970-71 1969-70
F. Brooks 108 88 107
Q. Dickerman 75 66 45
Mackey 83 51 -
Bancroft 60 66 -
Williams 73 70 -
Carter Temporary 79 - -
Dudley 156 131 -
Dacon ‘ 79 60 -
Dillaway 145 136 -
Hale 55 ©+ . 58 -
J. Bates 52 51 68
Lincoln 153 47 143
Enrollment Over Capacity
Identifiatly White 1971-72 1970-71 1969-70
Everett 126 138 153
Russell 27 48 18
Clap 68 76 52
0'Hearn 54 48 57
Hemenway 128 111 98
Mather 110 123 134
Southworth 16 42 74
Cushing 29 95 42
Chittick 108 122 ©o121
Longfellow 102 112 © 116

Overcrowding‘is educationally damaging partly because it
strains the capacity of core facilities such as libraries,.
classrooms, science laboratories and trade shops. The adverse
educationalfeffects of ;vercrowding within a school facility'
are so obvibus that we shall not discuss it fu{ther except
to note that by words and deeds the de fendants ° often .c-

knowiedged that fact. However, the defendants have responded

on at least one occasien to the problem of overcrowding with
\

\




Dudley | . 156 131

Bacon 79 60

Dillaway 145 136
Hale - 55 58 -
J. Bates 52 51 68
*Lincoln ] 153 47 143
- ’ Enrollment Over Capacity
Identifiably White 1971-72~ 1970-71 1969-70
Everett 126 138 153
Russell 27 48 18
. Clap 68 76 52
O'Hearn 54 48 57
Hemenway 128 111 98
* Mather 110 - 123 134
'Southworth . 16 42 74
Cushing 29 95 42
Chittick 108 122 121
Longfellow : 102 112 116

Ovércrowding is educationally damaging partly because it
strains the capacity of core facilities such as libraries,
classrooms, sc;ence laborateries and trade shops. ‘The adverse
educational effects.of overcrowding within a school facility.
are so obvious that we shall not discuss it further except
to note that by words and deeds the defendants10 often ac-

knowledged that fact. However, the defendants have responded

on at least one occasion to the problem of overcrowding with

10
Where the word 'defendants" is v-dimodified in these
findings, it refers only to the city defendants.

o
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actions contrary to sound educational practice. 1In alle-

viating overcrowding at Cleveland junior high, 91% white,

students were assigned to the already overcrowded and
relatively distant white South Boston High.. There were
closer schools with available seats but these schools were
identifiably black. Similarly, Qhen it would have reduced
racial segregation, the defendants ignored othe;kopportunities
to decrease overcrowéing by altering school assignments, viz.,
the group assignment and bﬁsing of black students to the Weld
schgol, nearly every use of ﬁortable classrooms and the opening
of the.Lee school.

‘While it would not always have been necessary, busing !
was a viable alterﬁative to overcrowding. .Boston ‘buses several

-

thousand school pupils. In June 1971 defendants proposed bus-
ing 4,000 inner city black\students as much as fifteen to
twenty miles to suburban schools in exchange for an equal
number of white students from the suburbs. The defendants
Fave not felt constrained by the busing restrictions in the
Racial Imbalance Act, Mass. G.L. c. 71, § 37D, which they cor-
rectly vizwed ag congtraining state officials only.
Sdme\evidence tended to show an explicit racial reason
for not relieving overcrowding. For example, Deputy Superin-
cendent Meagher did not consider assigning students from -
overcrowded white schools to black schools with available
3pace bécause‘he'”thought it would create a problem” of white

i
parents profesting. Assistant Superintendent Griffith did

not favor such assignments because he knew that white parents \7
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schqol, nearly every use of portablé classrooms .and the opening
of thejiee school.
While it would not al&ays have been necessary, busing
was a vigble alteyﬁative to overcrowding. Boston buses several
thousand school pupils. In June 1971 defendants proposed bus-
ing 4,000 inner citzkblack students as much as fifteen to
twenty miles to suburban schools in exchange for an equél
number of white students from the sgburbsl The defendants
have not felt constrained by the busing restrictions in the
Racial Imbalance Act, Mass. G.L. c. 71, § 37D, which they cor=-
rectly viewed as constraining state officials only. -
Some evidence tended to show an explicit racial rea;on
,for not relieving overcrowding. For example, Deputy ?dparin-
Atendent Meagher did not consider assigning students from
>;overcrowded white schools to black schools with available
| spacc(because he "thought it would create a problem" of white
parents protesting. Assistgpt Supggintendent Griffith did
not favor such assignments bé£§u§g he knew that white parents

AN

were opposed to such transfers.
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On severel occasions defendants pursued a policy of
reducing overcrowding when it would not affect the racial . '
composition qf the schools involved, e.,g., changing the ‘
bo;ndary lines of the Cleveland and Campbell (now King)
districts in 1959 and the Boardman district in 1964, housing
overflow students from English High in the Roosevelt and
Edison Schools from 1964 until 1970, assigning blacks from
overcrowded schools to the Weld from 1970 until 1972, and
transporting the entire Kennedy school fourth grade to(the
Boardman in 1969 due to overcrowding'at the:Kennedy.‘

Finally, the defendénfs deliberately dragged their feet . \
in formulating plans to lessen overcrowding as well as racial
imbalance generally. They constantly delayed the presenta-
tion of plans requested by Lhe state board until the iést
possible moment., For example, a plan to balance high schools
in South Boston,-East Boston and’Charlestown was under dis-
cussion at a school committee meeting on June 1, 1971'when
the superintendent stated, referring to the commissioner of
education, "If you'wént my quick reaction to it, I'd hold
‘this plan in my back pocket until he demands it.,"

Thus the defendants‘have recognized the educational
hazards of overcrowding but have acted inconsistently on the

basis of the race of the students being harmed. The following *

subdivisions deal specifically with affirmative acts of the

defendants related to overcrowding which we find intentionally

created or maintained racial segregation.
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ﬁsardman in 1969 due to overcrowding at~the Kenneay.
?inally, the defendants deliberately drggged their feet
in formulating plans to lessen overcrowding as well as racial
g imbalance genera11§. They constantly delayed the presenta-

tion of plans requested by the state board until the last

possible momeﬁt. For example, a plan to balance high schools
in South Bosfon, East%Boston and Charlestown was under dis-
cussion at a school committee meeting on Jung 1, 1971 when

the superintendent stated, referring to the commissioner of
education, "If you want my quick reaction to it, I'd hold

this plan in my back pocket until he demands it."

¢ Thus the defendants have recognized the educational

3 hazards of overcrowding but have acted inconsistently on the
f‘ basis of the race of the students being harmed. The following
subdivisions deal specifically with affirmative acts of the
defendants related to overcrowding which we find intentionally

E created or maintained racial segregation.
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Portable Classrocms

PortaBle classrooms are semi-mobile, one classroom
buildings which are designed for quick temporary\service
without large capital expenditures. Boston has used thé;
since the 1960's to alleviate the overcrowding of some
schools. The use oﬁ'thASe facilities and the defendants'
contradictory statements regarding their use are highly

probative.

In 1967 the city placed 50 of these units at various

schools in the city. The following tables demonstrate how
they were used to alleviate overcrowding at predominantly

white schools:

Number of Schools Percentage Black Number of Portables
10 0 - 5% 24
4 5 - 15% 20
0 15 - 30% 0
2 30 - 50% 5
1- 50 -~ 70% 1
0 70 -100% 0

!
In 1972-73 there were 46Ain use and their location was

as follows:

Number of Schools Percentage Black Number of Portables
6 6 - 5% 26
4 5 - 15% 8
1 15 - 30% 3
2 30 - 50% 5
0 50 - 70% 0
2 70 -100% 4

Portables were used to alleviate overcrowding when available
nonsegregative methods, such as changing district lines and
reassigning students, could have achieved the same result.

The use of these portables perpetuated the racial concentrations
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schools in the city. The following tables demonstrate how )

they were used to alleviate overcrowding at predominantly

white schools:

v

Number of Schools Percentage Black Number of Portables
10 0 - 5% 24
4 5 - 15% 20
0 15 - 30% - 0
2 30 - 50% 5 '
1 50 - 70% 1
0 70 -100% 0

In 1972-73 there were 46 in use and their location was

as follows:

Number of Schools Percentage Black Number of Portables
6 0 - 5% - 26
4 5 - 15% 8
-1 15 - 30% 3
2 30 - 50% 5
0 50 - 70% 0
2 4

70 -100% .
Portables were used to allevia;e overcrowding when available
nonsegregative methods, such as changing district lines and
reassigning students, could have achieved the same result.

The use of these portables perpetuated the racial concentrations
preseat in botnh the overcrowded schools and the schools to

whick displaced students might have been sent.
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The city defendants' policy regarding the use of portabies
has shifted back and forth, depending on whether thei; use
;as proposed as a means of reducing éeggegafign or of cor-
recting overcrowding at predominantly whiée schools. The
Kiernan Report recommended their use for the former purpose,
bgt in June 1965 the .defendants gecided against it because
portables had beén proved to be;‘in Superintendent Ohrenberger's
phrasé, "educationally undesirable." Simultaneously, however,
their use for the latter purpose was under consideration and
on September 13, 1965 the committee voted to place portab%es
in South Boston. According to the then chairman, a reason for
this was that ''there would be no question regafding the racial
imbalance question." 1In February and‘June 1966 the state task
force on racial imbalance criticized plans submitted by the
committee for failinghF?v?ropose, among other things, the use
of ponﬁables to reduce)£é;ial imbalance. On June 2, 1966 the
committee again rejected the idea, with various members
raising objections of expense and parental opposition. But
on March 6, 1967, the committee approved the use of 38 new
portables to control overcrowding. Again in 1968, 1969 and
1971 the school comﬁittee declined to follow state board pro-
posals for the use of portables in the city's racial imbalance
plans for those years.

New Facilities

Boston has increased its;seating capgcity by the con-

struction of new schools, the building of annexes and the

acquisition and conversion to schools of such diverse structures

" as_a church, a synagogue, an automobile showroom, a bowling




on September 13, 1965 Fhe committee voted to place portables
in South Boston. According to the then chairman, a reason for
this was that “the re would be no question regarding the raclal
imbaLance question." 1In February and June 1966 the state task
force on raclal imbalance criticized plans submitted by th;
committee for falling to propose, among other things, the use
of portables to reduce“racial imbalance. On June 2, 1966 the
committee again rejected the idea, with various members
raising objections of expense and parental oppositlon. “But
on March 6, 1967, the commilttee approved the use of 38 new
portables to control overcrowding. Again 15‘1968, 1969 and
1971 the school committee declined to follow state board pro-
posals for the use of portables in the city's raclal imbalance
plans for those years.
New Facllities

Boston has increased its seating capacity by the con-

struction of new schools, the building of annexes and the

acquisition and conversion to schools of such diverse structures

as a church, a synagogue, an automobile showroom, a bowling
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alley and a bathhouse. The overwhelming effect of most of
these projects has been to increase racial segregation. The | '

following table shows the racial composition of these new

schools or annexes upon opening: .

Racial Makeup upon Opening

Facility School Year Opened* B% OM% W,
Lewis Senior Annex 1967 ('67-'68 only) 98.6 0 1.4
Garrison Annex 1970 98.4 1.6 0

. Paine Annex 1970 91.5 1.6 6.9

' Weld * . -1970 (closed '72)  87.1 5.8 {7.1
Bradford Annex 1969 81.2 9.4 9.4
Lewis Middle Annex 1970 ('70-'71 only) 79.1 .9 20.0
Tobin Annex 1969 74,6 14.5 10.9
Carter Temporary 1971 72.6 4.7 22,7
Kennedy Annex 1969 ('69 -'70 only) 60.7 15.2 24.1
Copley Square High 1968 56.3 3.0 40.7
Dorchester Annex 1970 53.1 .5 46.4
Haley 1971 47.2 8.7 44.1
Boston High 1968 39.8 2.0 58.2
Hamilton Annex 1970 11.3 1.0 87.6
Georgetown Kd. 1970 (closed '72) 3.0 A4 96.6
Charlestown Annex 1971 2.0 6.6 91.4
Sumner Annex 1969 1.9 .9 97.2
Dean 1972 1.0 3.0 96.0
1. Street Annex 1970 .7 2.3 97.0
Hart 1972 .5 8.3 91.2

*During the same period, three successive hilingual schools
were opened, all 1007 other-minority.

Contrary to the command of the Racial Imbalance Act that "[t]he
prevention or elimination of racial imbalance shall be an ob-
jective in all decisions involving the selection of new school
sites'", Mass. G.L. c¢. 71, § 37C, and that plans should "detail
"proposed additions to existing school buildings", § 37D, the
defendants tonk the position that the effect on racial imbal-
ance was irrelevant to the planning of several of these new
facilities. Significantly, many of the annexes that were

" not subjected to state scrutiny, because constructed without

state financial aid of any sort, opened identifiably black.
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Carter Temporary 1971 ’ 72.6 4,7 22,7
Kennedy Annex 1969 ('69 -'70 only) 60.7 15.2 24,1
Copley Square High 1968 56.3 3.0 40.7
Dorchester Annex 1970 53.1 5 46.4
Haley 1971 47.2 « 7 44,1
Boston High 1968 A 39.8 2.0 58.2
Hamilton Annex 1970 11.3 1.0 87.6
Georgetown Kd. 1970 (closed '72) 3.0 4 96,6
Charlestown Annex 1971 ., 2,0 6.6 91.4
Sumner Annex 1969 1.9 9 97.2
Dean 1972 1.0 3.0 96.0
L Street Annex 1970 .7 2,3 97.0
Hart 1972 .5 8.3 91.2

*During the same period, three successive bilingual schools
, » were opened, all 100% other-minority.

Contrary to the command of the Racial Imbalance Act that "[t]he
prevention or elimination of racial imbalance shallibe an ob-
jective in all decisions involving the selection of new school
sites", Mass. G.L. c. 71, § 37C, and that plans should detail
"proposed additions to existing school buildings'", § 37D: the
defendants took the position that the effect on racial imbal- "
ance was irrelevant to the planning of several of these new
facilities. Significantly, many of the annexes that were

not subjected to state scrutiny, because constructed without

state financial aid of any sort, opened identifiably black.

If state aid had been applied for when these facilities were
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being planned, the state board would routinely have inquired
about their probable impact on racial imbalance. Evidently
the defendants preferred not to have to respond to that type
of inquiry. From the percéntages and circumstances already
described, and the specific episodes which follow, it is
apparent that, in the matter of facilities utilization and
new structures, the defendants were covertly resisting the
elimination of racial imbalanée and endeavoring to perpetuate
racially segregated schools.

(a) The Weld School, This school, located in Roslindale,

where 987 of the resident57§§§ white, was opened in September
1970 after purchase from the Archdiocese of Boston for which
it had been a parochial schvol. For two school years, 1970-71
and 1971-72, it was used to relieve an overcrowded situation
in the 90% black Bradford-Walcott district a mile and one-

half away. There approximately 130 non-white studénts and -

11 white students were selected mostly by lot and assigned
to the Weld, where they were joined by 14 students from the
vicinity who suffered fr;m visual handicaps. Weld opened
87% black, 6% other-minority and 7% white. After commence-
ment of the instang action and objections by the state board,
HEW and representatives of the black community, Weld was
closed. It may be, as contended by defendants, that it was
planned %rom the stért as a temporary facility. This does
not explain, however, why none of the regular, i.e., non-
handicapped, students from the neighborhood of Weld were

assigned to attend it. Moreover, nearly all of the 57 first

:ﬁfMagQ*ggggngﬁgggﬂe black pupils might havgrbeen assigned, with




where 98% of the résidents?igg white, was opened in September
1970 after purchase from the Archdiocese of Boston for which
it had been a parochial school. For two school years, 1970-71
and 1971-72, it was used to relieve an overcrowded situation
in the 90% black Bradford-Walcott district a mile and one-
half away. There approximately 130 non-white students and

11 white students were selected mostly by lot and assigned

to the Weld, where they were joined by 14 students from the
vic&n;ty who suffered fr;m visual handicaps. Weld opened

87% black, 6% other-minority and 7% white. After commence-
ment of the instant action and objeétions by the state board,
HEW and representatives of the black community, Weld was
closed. It may be, as contended by defendants, that it was
planned from the start as a temporary facility. This does
not explain, however, wﬁy none of the regular, i.e., non-
handicapped, students from the neighborhood of Weld were
assigned to attend it. Moreover, nearly all of the 57 first

and second grade black pupils might have beem assigned, with
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no greater inconveni?nce, to vacant seats in predominantly
white schools in the Sumner and Longfellow districts.

Parents of the black students wgré given no choice about

their children being bused'distances of from one and a half
to two miles. Theretofore the defendants had adhered &0 a
policy of busing only on a veluntary basis. 'The first
attempt by the defendants to ascertaln the attitude of black i
Parents toward busing to Weld came in April 1972, three

months before the school was closed.

»

The defendants have argued that the reason fog trans-
porting the Bradford-Walcott students to the Weld school
was to keep existing friendships intact. This argument
must be rejected bécause there is no eviéence that this
reason was considered by the defendants before busing was
undertaken; *he evidence supporting it appears exclusively
in documents prepared after HEW and the state board charged

the defendants with discrim;nation in relation to the Weld

school.

(b) Thc Hennigan School. This new elementary school
was proposed in 1967 as part of Boston's first stage raclal
imbalance plan and was built with 65% state financing as a
replacement for the Jefferson school which had a czpacity of .
500 students. One wing of the school was opened in 1971 with
302 ;tudents, 65% black, 10% other-winority and 25% white.
The school had a capacity of 1,080 students and was planned

/

/
i . /
to accommodate students residing in tbe nearby Heath Street

:  housing project, 99% biack, and whité students to be recruited

e — e/




the school was closed.

The defendants have argued thaf the reason for ti7ns-
porting‘the Bradford-WalcStt students to the Weld school
was to keep existing fLriendships intact. This argumenit
must be‘rejected bécause there is no evidence that thi
reason was considéred by the defendants before busing was
undertaken; the evidence supporting it appears exc1u51Vﬁly
in documents prepared‘after HEW and the state board charged
the defendants with discrimination in relation to the Weld

X L 3
school,

-(b) The Hennigan School. This new elementary school

was proposed in 1967 as part of Boston's first stage gqcial
imbalance plan and was built with 65% stgte’financing as a
replacement for the Jefferson school which had a capacity of
500 students. One wing of the school was opened in 1971 with
302 .students, 65% black, 10% other-minority and 25% white.
The'school had a ;apacity of 1,680 students andeas planned
to accommodate students residing in thé nearby Heath Street

housing project, 99% black, and white students to be recruited

from outside the district. The defendants made no efforts to
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11
recruit white students for the 1971 opening. As a con-

sequence of its location and defendants' action, the school
was identified as tailored for black studenfs. Thus in the
following year, the defendants distributed 50,006 recruiting
brochures but garnered only 50 white recruits.\ A three-day
"open hou;e" in June 1972 was the last effort made by the
committee. The entire school opened in the fall'of 1972,
62% black, 13% other-minority and 25% white. There is no

justification for the defendants' reliance upon ?btaining
\ - .

*

‘ &
vhite volunteer students rather than assigning white students

!

to the school. They argue now that failure of ﬁhe efforts
/

to attract white volunteers to Hennigan could not have been

/

foreseen becagse, aft§r all, white students Wéluntarily
enrolled in Trotter.lb gut that was in 196%/ Times had
changed and local opposition to racial balaéciqg was on the
rise. In 1971 negligible numbers of whi;é(students in the
Fifield and O'Hecarn districts had volunt/ered to attend Lee.
The analogy also limps because of essential differences between

¥

Hennigaw and Trotter, which was the elementary school component
N 4

of the madel demonstration subsystem to which white children

of AFDC recipients were bused‘from all over the greater metro-

politan aree. The attendance of bla k students at the Hennigan

school was mandatory; its racial segregation upon opening could

not have come as a surprise,

11
When the state board protested, the defendants re-
sponded that the use of one wing for 302 students could not
be considered an "opening'' of the school.

The defendants' origimal planning for Trotter, which
is Located,inAa*heauilygblackZZacxionmofmthemcity, did not

e e e



white volunteer students rather than assigning white students
to the-school{ They argue'now that failure of the efforts

to attract white volunteers to Hennigan could not have been
foreseen because, aft;r all, white students voluntarily
enrolled in Trotter.l But that was in 1969. Times had
changed and local opposition to racial‘balancing was on the
rise. 1In 1971<negligible numbers of white -students in the
Fifield and O'Hecarn districts had volunteered to attend Lee.
The analogy also limps because of essential differences between
Hennigan and Trotter, which was the elemenfary school component
of the model demonstration subsystem to which white children
of AFDCmrécipienQS were bused from all over the greater metro-
politan area. The attendance of black students at the Hennigan

school was mandatory; its racial scgregation upon opening could

not have come as a surprise.

11
When the state board protested, the defendants re-
sponded that the use of one wing for 302 students could not
be considered an "opening' of the school.

The defendants' original planning for Trotter, which
is located in a heavily black section of the city, did not
include recruitment of white sgggents. This feature was added
at the insistence of the state defendants on June 28, 1966
when it.became clear that otherwise Trotter would open racially
imbalanced. ) 74 ‘
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(c) The Lee School. This school was also proposed/as

pirt of the first stage racial imbalance plan and was/gaanned
/

to replace kindergarten through grade 5 of the Cha?p{ain,

Whitcio o and Nightingale schools. Because its cqﬁgtruction

was supposed to contribute to racial balance, the state paid

65% of its cost of over $7,000,000 pursuant to Mass. G.L.

c. 15, § 1I. From the beginning the state béard presse& the

school committee for assurances that the Lee would open

A
racially balanced. On June 1, 1971 the school committe

decided to include within the new Lee diStrict ap\;;r'oii'liéTely
350.white pupils then attending the Fifield‘and O'Hearn schools
buit gave them the option‘of attending their former schools.
T~is was done in the face of warnings by Mr. Coakley of the
city's Edu-ational Planning Center (EPC) that the option

would produce an imbalanced school. On July 12, 1971 the
coyrmittee was presented with hard évidené; that the Fifield-
O'Hearn option would produce an imbalanced Lee; it was told
that no O'Hearn parents at all and the parents of only 37
Fifield pupils had indicated that they would send their
caildren to the Lee. To compel reconsideration, the state
board khreatened to withhold state funds. So on August 23,
1971, barely two weeks before the beginning of school, the
committee eliminated the Fifield-O'Hearn option by a 3-2 vote.
Significantly neither the principal of Lee school, Miss‘Kelley,
who had worked many months to assure a successful opening,

nor the Fifield and O'Hearn parents were told of the August 23

vote.
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would produce an imbalanced school. On July 12, 1971 the
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that no O'Hearn parents at all and the parents of only 37
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Significantly neither the principal of Lee school, Miss Kelley,
who had worked many months to assure a successful opening,

nor the Fifield and O'Hearn parents were told of the August 23

vote.
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Openiny day at Lee school, September 8, was chaotic.
Approximately 200 black students from the predominantly
black Franklin Ficld housing project nearby illegally regis-
tered by giving false addresses and occupied seats. The
Fifield and O'Hearn pupils registered at their former schools,
rafusiﬁg'to go to Lee.. Confronted with this situation, the
committee on Septeﬁber 17 scheduled a public meeting at the *
O'Hea;n school on September 21, and, with one member switching
his vote, reinstatéd the Fifield-O'Hearn option and allowed
the black sit-in pupil$ to remain at Lee. The finding of
the Superior Court,.to wﬁ%@ﬁ the defendants are bound, was

1
that ''this vote was a mqasure of expedience in the face of

public furor." Boston School Committee v. Board of Education,

Suffolk Sup. Ct., No. 94254, at 42. We add that, to a large
extent, the crisis was of the committee's own making.13

The defendants acted in such a way as to lead all parties
concerned to believe that it would not compel the Fifield and
0'Hearn pupils to attend Lee. It did»virtually nothing to
encourage the parents of those s%udents to send them to Lee,
even when it became inevitable that Lee would open racially
irbalanced if those students were not in attendance. The
intent of the defendants was apparent all along: !they never
intended to take the initiative in seeing that Lee would open
racially balanced. The segregated consequences were cleafly
foreseeable. . \

Farénthetically, assignment of Fifield and O'Hearn pupils

" to Lee would have alleviated overcrowding at those schools.

Educational considerations thus did not justify the defendants'

13

- A TIL S iALE €A muteatoe ondod 1n 1971 the dafendante— -

U
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the Superior Court, to which the defendants are bound, was
that this vote was a measure of expedience in the face of

public furor." Boston School Committee v. Board of Education,

Suffolk Sup. Ct., No. 94254, at 42, We add that, to a large
13
extent, the crisis was of the committee's own making.

The defendants acted in such a way as to lead all parties

concerned to believe that it would not compel the Fifield and
0'Hearn pupils to attend Lee. :It did virtuaily nothing to
encourage the parenté of those students to send them to Lee,
even when it became inevitable that Lee would open racially
icbalanced if those students were not in attendance. The
intent of the defendants was apparent all along: they never
intended to take the initiative in seeing that Lee would open
racially balanced. The segregated consequences were clearly.
foreseeable.

parenthetically, assignment of Fifield and O'Hearn pupils
to Lee would have alleviated overcrowding at those schools.,

Educational considerations thus did not justify the defendants'

13
Although the crisis ended in 1971, the defendants
have still done nothing to redistrict Lee, which is now more
than 80% black.
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the school committee's actions.

X of opening day.

transfer did not materially affect racial segre, tion.

A ruiToxt provided by ER

from Fificld and O'Hearn were safe and no transportation

was necessary. Safety considerations thus did not explain
The defendants have sought to justify their capitula-

illegally registered at Lee were adamant about staying and

the Fifield-O'Hearn option was reinstated to prevent over-

the Fifield and O'llcarn pupils to return to their former

schools merely perpetuated overcrowding at those schools.

nverlooks the fact that the vecruiting season had ended as

High, which is located in the Back Bay Fens section of the

/
the first new hiéh school opened in Boston in 35 wyears.
ever, it came only after a single justice of the Supreme

awarding the facility to another high school, Girls Latin,

. ot . _ S

failure to advance integration at Lee. Moreover, the routes

tion of September 21 on the ground that the black pupils who

3 crowding at Lee. This proffered theory is pure rationalization
and completely unsupported by contemporaneous evidence of the

recasons for the committee's action. Furthermore, permitting -

Finally, the defendants' suggestion that, but for the illegal
registration of 200 black students, they might-have recruited

. white students from other sections of the city to attend Lee

ﬁ <d2 New English High School. 1In September 1973, English
city near several colleges, hospitals and museums, was moved

next door into a new $24,000,000 facility ten stories high,
The

How-

Judicial Court had nullified a 3-2 vote of the school committee

SN
’]ERi(j and the events leading up to it bear on the issue of defendants'

14




ely unsupported by contemporaneous evidence of the
reasons for the committee's action. Furthéfmore, permitting
the Fifield and O'Hearn pupils to return to their former
schools merely perpetuated overcrowding at those schools.
Finally, the defendants' suggestion that, but for the illegal
regisgration of 200 black students, they might have recruited
white students ﬁrom other sections of the city to\attend Lee
overlooks the fact that the recruiting season had ended as
of opening day.

(d) New English High School. In September 1973, English

High, which is located in the Back Bay Fens section of the
city near several colleges, hospitals and museums, was moved
next door into a mew $24,000,000 facility ten stories high,

the first new high school opened in Boston in 35 years. The
transfe “id not materially affect racial segfegation. How-
ever, it came only after a single justice of the Supreme
Judicial Court had nullified a 3-2 vote of the school committee
awaxd;gg the facility to another high school, Girls Latin,
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and the events leading up to it bear on the issue of defendants’

intent.

14
In this instance "'dcfendants' -refers to the city
defenZants other than the -ew vpevintenden: of schoo.s, Leary,
who opposed the school committee's action.

80




81

The nerr building would accommodate roughtly 2,000

st ndonts,  The cavollioents at beth Ernglish and‘GirLs Latin
were almost identical, just short of 1,200 students each.
The new building was designed and constructed to house
English, with special facilities for courses in business,
merchandising, electronics, carpentry, motor repair, and
cther cours:s which would not fit the Girls Latin college
preparatovy curriculum. The new building was constructed
with 657 state financial assistance under plans forﬁulated
i+ 1967 and 1968 to reduce racial imbalance. The single
justice found oj all the evidence presented Eo him that the
I ,endants made a commitment to the state board thag‘Engligh

uld be housed in the new tower facility upon its opéﬁing,

i 15
~it intended by their vote of April 23, 1973 to exclude

A

\

azlish from tﬁe toweg\facility upon its opening. Substan- .
~ially the same evidence was prescnted to this Eourt when,
“es~ tri:l, the case was rcopened on plaintiffs' motion,
»d we agree with the state court's findings.
"}- did the school committee try to renege on its com-
i-men~ to the state? Plaintiffs contend that it was beccause
~~a compnsition of the student body at English had changed
“--> approximately 20% black in 1967, when the new building
15 planned., to over 80% black in 1973 when, on the eve of
*+s opening, it was awarded to Girls Latin, 89% white. Plain-
*1Lfs have requested a finding that the committee placed the

clack students at English "in the position of what may be

'nscribed as second-class pupils', citing Lee v. Macon County

15

_The material facts and background of the school

.. — o e .- . . 2y ___
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The single
justice found on all the evidence presented to him that the
i “endants made a commitment to the state board that English
' .uld be housed in the new tower facility onn its opening,

1
~1t intended by their vote of April 23, 1973 ’ to exclude
“a3lish from the tower facility upon its opening. Substan-
zially the same evidence was presented to this court when,
tor trial, the case was rcopened on plaintiffs' motion,
and we agree with the state court's findings.

"hy did the school committee try to renege on its com-
Cioment to'the state? Plaintiffs contend that it was because
“-o composition of the student body at English had changed
"~~~ approximately 20% black in 1967, when the new building
25 planned, to over 80% black in 1973 when, on the eve of
1ts opening, it was awarded to Girls Latin, 89% white. Plain-
t.{fs have requested a finding that thc committee placed the
tlack students at English ''in the position of what may be

~N

described as second-class pupils', citing Lee v, Macon County

15
The material facts and background of the school

~cTnittee's vote are set forth in detail in the findings,
~tlings and decree of the single justice dated July 16, 1973
‘n Bradshaw et al, v. Tierney et al., Suffolk County No., 73-91
Fa., and companion cases., The committee appealed to the full
nench but later withdrew its appe%§:3
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Board of Edwecation, 5 Cir. 1971, 448 F.2d 746, 754 w. 12

quoting Brice v. Landis, N.D. Cal. 1969, 314 F.Supp. 974,

978. Plaintiffs' requested finding raises a question

whethece blacks were denied hducational opportunity, cf.
Hobson v. Hanson, D. D.C., 1967, 269 F.Supp. 401, aff’'d sub
nom. Smuck v. Hobson, D.C. Cir. 1969, 408 F.2d 175, which

we do not reach because.the committee was enjoined by the
state court from carrying out its vote. The issue before us
is primarily one of segregative intent. On that issue, there’
is evidence that the defendants intended to keep English's

student body heavily black, and we so find.

As explained in the division of this opinion entitled
" Feeder Patterns", the rapid change from 207% to 807 black
in the rdcial composition of the student body at English,
wﬁich is undistrictea, i.e., with students from all parts of
the city, was attributable in large measure to feeder patterns
knowingly implemented by the defendants. The new facility
had capacity for approximately 700 students in addition to
the number attending the old English; the committee had ad-
vised the state board that this excess capacity would be used
for white students, thus balancing it racially; and the head-
master and staff at English had developed courses and projects
+thich wouid probably have made this goal attainable, especially
if combined with feeder pattern changes which the headmaster
recommended repeatedly but to no avail. After the committee's
vota awarding the new facility to Girls Latin, 89% white,
the ancient building which had been occupied by English was

razed and the defendants made no plans for housing English




is evidence that the defendants intended %o keep English's
studengvbody heavily black, and we so find.

As explained in the division of this opini. n entitled
" Feeder Patterns", the rapid change from 20% to 80% black
in the racial composition of the student body at English,

which is undistricted, i.e., with students from all parts of

the city, was attributable in large measure to feeder patterns N
knowingly implemented by the defendants. The new facility \
had capacity .or approximately 700 students in addition to

the number attending the old English; the committee had ad-

vised the state board that this excess capacity would be used

for white students, thus balancing it racially; apd the head-

master and staff at English had developed course ;nd projects

which would probably bave made this goal attainable, especially-

if combined with feeder pattern changes whic\ the headmaster

recommendea repeatedly but to no avail. Aftér the committee's

vote awarding the new facility to Girls Latin, 89% whité, \
the ancient building which had been occupied by English was

razed and the defendants made no plans for housing English

other than in thz building in Codman Square which had been
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aries which will determine attendance zones for a given

'rather than to gcographiéél,aréas. Even high schools located

: 85
occupied by Girls Latin. True, as argued here by the de-

fendants, the students at English were never formally

assigned to the building which would have been vacated

by Girls Latin; but as a_practiqgl matter there was no
alternative--the only word given the English hcadmaster

by his superiors was that English would be moved to that
building. The building at Codman Square, which incidentally

is almost as antiquated as the old English building, is

-

located on the border of a heavily black neighborhood. Hadﬁm

English been sent there, it would have beed more firmly //////////
identifiable as tailored for the education of blacki;/,/// :
1I — .

//

-

Districting and Redistricting

Districting denotes the drawing of geog>~phical-bound-

“ ) h . - - - 3 3
school facility. ' In Bostom, districting is a misnomer as
applied to high schools because their attendance is either

citywide or determined by'fceder patterns geared to schools

in definite sections of the city, e.g., Brighton and Roslin-
/
dale, receive students on the basis of the intermediate

sthools from which thcy have graduated. TFeeder patterns

» T

t-us contr61 the composition of the student bodies at
‘ L y - -
secondary schools; éhd; while Ehey serve the same purpose
as the drawing of geographical boundaries, they will be dis-
cussed in subdivision iII. Intermediate schools are all

districted geographically, although five of them also re-

ceive students by way of feedcr patterns and there is at

________least .one.. xnstance of ovazlann1nzhlntazmed1an&_anhnnl_ﬁ____.________.__J
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identifiable as teilored for the education of blacks.

\
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Districting and Redistricting
Districting denotes the drawiqg of geograpbical bound-
aries which will determiﬁe attendance zones for a given
school facilit§. In Boston, districting is a misnomer as

applied to high schools because their attendance is either

citywide or determined by feeder patterns geared to schools
J

"rather than to geographical areas. Even high schools located

~

in definite sections of the city, e.g., Brigh:on and Roslin-

dale; receive students on the basis of the inter%ediate
schools from which they have graduated. Feeder patterns
thus control the composition of the student boéies at
seconaary schéols; and, while they serve the same purpose

- ’
as the drawing of geographical boundaries, they will be dis-
cussed in subdivision IIi. Intermediate schools are all
districted geographically, although five of them also re-

ceive students by way of feeder patterns and there is at

least one instance of overlapping intermediate school
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districts. The student bodies at primary schools are
determined entirely on the Sasis of residence. Each level
of schools, intermediate and primary, obviously requirgg
districting of.its own.

Districting has much less to do with what school a
pupil will attend in Boston than it may in other communities.
This is because of practices which cut across district lines,
such as the controlled téénsfer_policy with its JLveral
loopholes, feeder pattexrns and specialized schcols. Another
reason 1s the existence of multi-school districts at the

>

elementary level which are administered by a district prin-
<

cipal and in which there are as many as six separate build-
.ings in diffe;ent paffs of the district. Whether these
various features are unique to Boston was not indicated.
§G}eIY: howaver, they are not chéracteristic of most of the

public school systemsin Massachusetts,

The defendants have not made districting changes which

\

before, with the exceptién of districting changes pertaining

brought about ircreased segregation where there was none

to certain fiftt and sixth zrades giving advanced work classes
leading to the rhree fllteﬁschools, which are too involved to
warrant explanat;cn hefe. Fowever the defendants have made
districting chaﬁges for the purpose or perpetuating racial
segregation, and findings will be made about them. The bulk
of the findings in thi- subdiv.sion will describe extreme

G
disparitiec in the racial composition of adjacent districts

g \
Q Tnes« advanced classes, 15 for grade five and 16 for
]:R\(: grade 814, were, 1oc3t~d in twenty elementary schools and con-
TS gt utwdg tcacks to the tbree examlnatlon schools. Racial

ey o




reason 1s/the existence of multi-school diétricts at the

elementary level which are administered by a district prin-
cipal and in which there are as many as six separate build-
ings in different parts of the district. Whether these
various features are unique to Boston was not indicated.
§nrely, however, they are not cneracteriStic of most of the
’bublic school systems“in Massachuéettss
The defendants have not made districting changes which
brought about increased segregation where there was'none
before, with the exceptién of districting changes pertaining
to certain fifth and sixth grades giving advanced work classes
leading to the three elite schools, which are too involved to

16
warrant explanation here. However the defendants have made

districtlng changes for the purpose of perpetuating racial

\ \,! segregation, and findings will be made about them. The bulk

\ of the findings in this subd1v1810n will de@pribe extreme
Q i
disparities in the racial composition of‘adjgcent districts

16 ¢ ’

«  These advanced classes, 15 for grade five and 16 for
grade six, were located in twenty elementary schools and con-
stituted,''tracks" to the three examination schools. Racial
compositions were in evidence for 1970-71 and 1971-72. An
average total of 570 students were in these classes of whom
white students comprised more than 807%. :
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and tﬁc Jdefendants' uncomprouwising tcsistance to redistricting
v_»h.m; It weuld have roduced racial tegregation.  Year alter
vear the detfendants rejected proposals for rcdistrictin

\ . '
rarefully drawn with a view to lessening racial imbalance

‘\

wvhile at all times displaying awareness of the potential
racial impact of their actions, Despite intense pressure
from private groups anrd the state board, including the with-
holding of millions of dollars in state financial assistancé,
the defendants defeated or evaded successive redis&fictin;
proposals, for the pu%pose of perpetuating the existing
segregated system,

In the Dorchester secction of Boston, district lines at
the intermediate school level preserve a high/ﬁegree of
r: 2ial segregation in adjacent districts. ?he following -
Lindings pertain to a cluster of cight disgéicts, six for
junior high schools, one {c¢r an glementary gchool ending in i
grnde cight) Parkman, and oné/éir a middle school, Thompsor,
whose d@strict overlaps portions of the Lewenberg district,
957 b]ack, and the Wiison, 817 white. The Holmes district,
957 black, whose easten and western district lines are near |

the edges of the "black ‘merang', is adjacent on the east

Q

to the Cleveland, 91% white. To the south of the Holmes

and GCleveland districts are the Lewenberg districi, 95% black,
the Wilson, 827 white, and the Thompson, 63% black. The dis-
trict for Thompson, a middle school, is completely surrounded
by the Lewenberg district, 95% black, and the Wilson, 827

white. Graphically the area {s depicted roughly as follows:




proposals, for the purpose of perpetuating the existing

segregated system. i

+

In the Dorchester section of Boéton, district lines at
the intermediate school level preserve a high degree of

racial segvegation in adjacent districts.’ The following

findings pertain to a cluster of cight districts, six for
junior high schools, one fcr an elementatry school. ending in

grade eight, Parkwian, and one for a middle school, Thompson,
vhose district overlaﬁs portions of the Lewenterg district,
N ) : N

95% black, and the Wilson, 81% white. The Holmes district,

95" black, whose eastern and western district lines are near

-~

the edges of the "black boomerang", isnadjécent on the east

~ -~

to the Cleveland, 917 white. To the\gouth of ‘the Holmes

N\

and Clevgland discricts are the Lewenberg dlStrlCt 95% black,'~

“the Vllson, 827 white, and the Thompson, 63% black. The dis- -

—_—

trict‘féi‘ThéﬁBEEE: a middle school, is completely surrounded

by the Lewenberg district, 95% black, and the Wilson, 827,

whi_e  Graphicelly the area is depicted rpughlyﬂﬁs'followsz
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These districts shown in the map cover an arégfabout three
miles from east to west and two miles north to south. Their
cpnfiguration results i. nearly the maximum possible amount

o; racial isolation at these schools. Only smallfsections
of~the district lines coincide with natural boundaries,

Blue Hill Avenue and a railroad track, and the latter runs
either overhead or under street level. A slight boundary
chahge between the Holmes and Cléyeland districts wou}d ‘ !
decrease'racial imbalance at bogﬁ schools and would also
eliminate the situation now existing whereby pupils who are
within a few blocks of Holmes, 95% black, must atteund the
relatively distant Cleveland, 91% white. Portions oé the
Wilson district, 8i% white, are closer to Holmes jun'or high,
$5% black, and Lewenbery, 957 black, than to Wilscn, 81% white,
Portions of ;;;.Lewenberg district are as close to Wilson
junior high as to the Lewenberg, and other portions of the
Lewenberg district are almost as close to Rogers juﬁior %igh,
96% wﬁire, or.Irving, 887 white, or even to Parkman, 837 white,

as they are to Lewenberg.. Part5 of the Irving district are

three times as close to Lewenﬁerg junlior high as to Irving.

The feasibility of a Lewenberg to Rogers or Irving switch'is
corroborated by the school committee's ad hoc decision ig //

1972 which allowed severél white elementary school graduates ’/

who lived in the Levenberg district to attend the predominaefly |
white‘Irving or Rogers junior highs rather than the predom-'

inantly black Lewenberg. The Thompson middle school district,




decrease racial imbalance at both schooys,aﬁd/would also
eliminate the situation now existing whereby pﬁpils who are
within a few blocks 'of Holmes, 95% black, must attend the
relatively distant Cleveland, 917 white. Portions of the
Wilson district, 8i% white, are closer to Holmes junior high,
95% black, and Lewenberg, 95% black, than to Wilson, 81% white.
Portions of the Lewenberg district are as close to Wilson
junior high as to the Lewenberg, and other portions of the )
Lewenberg district are almost as close to Rogers juniog high,
96% white, or Irving, 88% white, or even to Parkman, 83% whiée,
as they are to Lewenberg. Parts of the Irving district are
three times as close to Lewenberg junior high as to Irving.

The feasibility of a Lewenberg to Rogers or Irving switch is
corroborated by the school committee's ad hoc decision in

1972 which allowed several white elementary school graduates
who livéd in the Léwenberg district to attend the predominantly
white Irving or Rogers junior highs rather than the predom-

inantly black Lewenberg. The Thompson middle school district,

94
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63% black, was created in 1968 with the conversion of an
elementary school and was superimposed upon the predominantly
white Wilson and the predominantly black Lewegberg. The
effect of this'districting was to providg students residing
in the eastern part of the Thompson district with thé op;ion
of attending Wilsor junior high, 81% thte, and those in the
western part of thé Thompson 8istrict with the option of
attending Lewenberg junior high, 95% black.17
The elementary gchools in a portion of Boston stretching
from just south of South Boston, through Roxbury and into
Doréhes;er are districtéd with a similar effect: the pre-
dominantly‘black areas zre cut ;way from the predominantly
white areas. The following map shows how the district lines
weave in and out with this effect; the broken line depicts

the dividing line between *t1e white and black elementary

districts.




The elementary schools in a portion of Boston stretching

7
7
s

/“ from just south of South Boston, through Roxbury and into
/

Dorchester are districted with a similar effect: the pre-
dominantly black areas are cut away from the predominantly
white areas., The following map shows how the district lines
weave in and out with this effect; the broken line depicts

the dividing line between the white and black elementary

districts,

17

The effect of teacher placement on choices such as
these will be discussed, infra.
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As shown in the map, on the west lie predominantly
black schools; the easternmost edgé of their districts
coincides with this dividing line. Noticeably, the--pre-
der jnontly white schnols to the east arc located socme Gis-
tance away from the dividing line.'>Thé single exceptior
to this pattern of separation is Chdmplain{ 94% black, and
that elementary school is practically on the district line.

/

There are no natural barriers which explainzﬁﬁis north-south
dividing line; there is a railroad line whigh coincides with
parts of it, but tbhe tracks are eithey*élevated or below
street level. Moreover, the same pgilroad line runs through
the middle of at least six elemen%ary school distqicts in

t-at vicinity: Northcross, Gi@ébn, WolcotF-Bradford, Tilevton,
Chittick and Lee. ;

Racial segregation of elementary students is facilitated
by another feature of the city's elementary school districts,
viz., multi-school districts. 0f such districts, only six
have significant numbers of students with different racial
backgrounds and they are segregted according to race at
particular schools within the districts. This is shown by

the following table in which the racial pefgéntages are for

thz school year 1971-72: -

Other
White Minority Black. -

Parkman District ‘ /

Parkman 82.6 9.2 281

Seaver 91.0 .9 8.1

Haley 44.1 8.7 7 47,2
Sumner District /////

Sumner . 95.7 -1,

3
Philbrick 99.5 /5 0

P o o oY R T




dividing line; thege is a railroad line wﬁich coincides with
parts of it, Sut the tracks are either elevéted or below
street level, Moreover,\the same railroad line runs through
the middle of at least six elementary school districts in
that vicinity: ©Northecross, Gibsbn, Wolcott-Bradford, Tileston,
Chittick and Lee. |

Racial segregation of elementary s&udents is facilitated
by another feature of the city's elementary school districts,
viz., mﬁiti—school districts. Of such districts, only six
have significant numbers of students with different racial

N

backgrounds andlthey are segregated according to race at

.

~

particular schools within the districts. This is shown by N
the following table in which the racial percentages are for

the school year 1971-72:

‘ Other
- ‘White Minority Black
Parkman District
Parkman 82.6 * 9.2 8.1
Seaver 91.0 .9 8.1
Haley 44,1 §.7 47.2
Sumner District R
Sumner 95.7 1.3 3
Philbrick 99.5 ;o ed 0
Sumner Annex 93.5 .5 6
Irving Colony 97.2 1.7 1.1
Weld 14.7 3.7 81.7
.oale s 99 6 / A 0
/
160
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Other
White Minoritz Black
Mendell District
. Fuller 72.4 16.5 11
Mendell 33 39.8 27.2
‘ . Roosevelt, T. 11.8 57.1 . 31.2
: (Annex) o .50 3.2 96.2
a . " Marshall District R
" Marshall 59,0 5.4 35.6
Stone Tt 53.5 4.4 42.1
Champlain 1.1 4.8 94.1 o
Princé District
Prince 40 14,7 45,3
Faneuil .6 8.5 15.8
Perkins .8 15.2 _ 84,0 " /
Milmore 53.1 27.2 19.7 % |
- Rice-Franklin District Y j
- Bancroft . . 57.9 11.3 30.8
- h Mackey - 15.2 47.1 37.7

N
~N
As the table demonstrates, these multi-school districts

contain distinct racial clusters. Of the six schools in thq
sI

Sumner district, five are in excess of 90% white and the sixth
; -y
3 _is 81% black. By contrast, in the Mendell district the whites'

are noticea%ly concentrated in the Fuller school, while the \
other two schools are predominantly black and other minority.
The schools in the other districts present slightly less

: extreme examples, but the pattern is evident. \\_

j | Redistricting, in the sense herediscussed,/;ust be fur-

ther defined. First, it refers to redrawing of old boundaries
for old schools and is to be distinguished from new districting
necessitated -by the construction of new schools or by the
conversion of one type of school to a different type, e.g.,

a grammar to a middle. Secondly, it is a term used only with

reference to primary and intermediate schools. Secondary

schools have districts only derivatively, i.e., their student

T T T T AR D e L AYS. O'AHF‘A?H:]J]LVM_C!PZfEmi'ne d:,ibM:_ ithe,, dfi.‘S't“r:i:C:t:S‘,ij;;]-'AO,‘:vLe:P_ - o -
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Rice-Franklin District
Bancroft 4 57.9 11.3 -3
Mackey 15.2 47.1 3

0}

Jo
~ 0

As the table demonstrates, these multi-school districts
contain distinct racial clusters. Of the six sépgols in the
Sumner district, five ace in excess of 90% white and the sixth
is 81% black. By contrast, in the Mendell distgict the wﬁites
are noticeagly concentrated in the Fuiier school, while the
other two schools are predominantly black and other miﬁority.
The schools in the other districts present slightly less
exXtreme efamples, but the .pattern is évi&entl

Redistricting, in the sense here discussed, must be fur-
ther defined. First, it refers to redrawing of old boundaries
for old schools and is to be distinguished from new districting
necessitated by the construction of new schools or by the '
conversion of one type of school to/a different type, e.g.,

a grammar to a middle. Secondly, it is a term used only with
referencé to primary and intermediate schools. Secondary
schools have districts only derivativély, i.e., their student

bodies are generally determined by the districts of lower
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level schools whose graduates'are routed to them in accor-
‘_dance with fceder patterns, which are discussed in the next
division of this opinion. The redistricting Qf high schools
is accomplished, in effect, Ey assigning and changing. feeder
patterns. Thus in the présent context redistricting méans
changing attendance zones of existing eiementary and inter-
mediate schools.

_On several occasions the school committee redistricted
when racial baléncing was noé involved: in 1959 tﬁe boundary
1iﬁes of the districts for Cleveland and Campbell (now King)
junior highs were altered for administrative Eeasons; between
1963-64 and 1969-70 the districts for Réosevelt junior high
in Roxbury and Edison junior high in Brighton were changed to
ouse an overflow of students from English high; and in 1969-70
the Boardman district was expanded to accommodate the entire
fourth grade at Kennedy due to overcrowding. Between 1954
and 1966, the school committee made sixteen other districting

\

changes.
%

On at least one occasion the committee redistricted with
a view to p;rpetuating racial segregation. "This occurred in
1968 when certain streets in the Cleveland junior high district,
91% white, were transferred to the Russell junior high district,
85% white, and to the South Boston high, 99% white. Approxi-
mately 150 students were affected by the change, which was
occasioned by overcrowding at Cleveland. At the time both

South Boston high and Russell were already overcrowded and

we%e further away from Cleveland than other schools with

... ___aviilable seats, namely, King with 295 available seats, Burke
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lines of the éistriéts for Cleveland and Campbell (now King)
junior hiéhg were altered for administrative reasaﬁs; between
1663-64 and 1969-70 thé districts for Roosevelt junior high

in Roxbury and Edison junior high in Brighton were changed to
house'an overflow of studenqspfroﬁ>Eng1ish high; and in 1569-70

the Boardman district was expanded to accommodcte the entire

fourth grade at Kennedy due to overcrowding. Between 1954

\".
and 1966, the school committee made sixteen pther districting
changes. a r }
/
On at least one occasion ‘the committee redistricted with

a view tg perpetuating racial segregation. This occurred in
1968 when certain streets in the Cleveland junior high district,
91% white, were transferred to the Russell junior high dist;ict,
85% white, and to the South Boston high, 997 white. Aﬁbroxi-
mately 150 students were affected by the cﬁ%ﬁg;, which was
occasioned by overcrowding at Clevéland. At the time both
South Boston high and Russell were already overcrowded and

were further away from Cleveland than other schools with

available seats, namely, King with 295 available seats, Burke

with 20 and Girls High with 568, However, these underutilized

1064
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schools wers predominantly black: king,'94%£ Burké 894, and

Glrls ngh 91%. Assistant Superlntendent Grllflth LGSCLELGd
at the trial that nedlstrlctlng of the King dlStrlCt to in-
clude studenis from the oververe.-dad Clevelaad vwoald "eopt

cartainly"

have been feasible, but he did not recomrend il because he

_ "knew the attitude_of the people in the area" and "white

parents did not wish their childreﬂ in schools such as the

King and the Holmes, and pdssiblé in the Timilty", all of

which are pFedominantly black. Nor would saéety hazards

have been involved in such a redictricting, at least any

"more than those already encountered by students attending King.
On no occasion have the city defendants redistricted for

phe,purpose of eliminating racial imbalance, although they
N
have many times been shown the way. The Kiernan Report,
filed in April 1965, proposed specific redistricting and was
largely ignored by the school committee. Following the city's
first census pursuant to the Racial Imbalance Act, Mass. G.L,
c. 71, § 37D, the board found that racial imbalance existed
in Boston and notified the school committee in writing,
thereby placing the committee under a legal duty to file a
pian which '""shall detail the changes in'exsiping school
attendance districts . . . ."  The committee's first plan
failed ‘to include any provisions .for redistricting and was
rejected by the board on February 24, 19?6 for that and other
reasons. On Apnil'12, 1966 the board voted to hold in escrow
state funds éue Boston until a revised plan was filed and
accepted. In eicly 1966 the board engaged the services of

the Joint Center for UrEan Studies of Harvard and MIT, which




liave been involved. in such a redistrig;ing, at least any
" more than those élready encountered by students attending King.
On no oEcasion have the city defendants redistricted for
the pgrpose of eliminating racial imbalance, although they
have many times been shown the way. The Kiernan Report,
filed in April 1965, prqposed specific redistricting and was
largely ignored by the school committee. Following the city's
first census pursuant to the Racial Imbalance Act, Mass. G.L.
c. 71, § 37D, the board found that racial imbalance existed
in Boston and notified the school committee in writing,
thereby placing the committee under a legal duty to file a
plan which "shall detail the chanées in exsiting school
attendance districts . . . " The committee's first plan
failed to include any provisions for redistricting and was
rejected by the board on February 24, 1966 for that and other
reasons. On April 12, 1966 the board voted to hold in escfow

state funds ‘due Boston until a revised plan was filed and

/

accepted. 1In early 1966 the board engaged the services of !

the Joint Center for Urban Studies of Harvard and MIT, which /////
prepared several alternative redistricting proposals, eight

for elementary schools ;né thrae for intermediate schoels.
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In drawing up the proposals the Joint Center conferred

regularl& with school committee personnel, including the
deputy superintendent of‘schools. Each proposal would
have substantially lessenad segregation in the parts of
the city shown in the maps, ante, and cach was designed to

meet the following requirements:
/

1. No district should extend more than about .
one-half mile from the school for grades
1-3, or three-fourths mile from the school
for grades 4-6. For junior high schools the
maximum is 1 1./4 miles, unless public trans-
portation is available. ’

~

2. Each district should have a compact shape.

3. No child should walk past another school
serving his own grade on his way to his
assigned school.

4, No more than 30 chkildren per academic class-
room should be allocated to any elementary
school involved in the redistricting, and ' /
no more than 32 per academic classroom to a
junior high school. For schools having only
minor additions to their districts, the offi-
cial vacant seat count has been used in lieu
of this requirement.

o

s ge ey

5. No white child should be required to change
to a formally imbalanced school unless the
reassignment would eliminate racial imbalance
in that school, bringing it to 45 percent
nonwhite or less- '

Fl ke

b Safety was considered. The proposals did not affect kinder-
garféns and did not involve anf busing except the use of public
transit by scme junior high students. They were discussed by

s the commi-ttee at a meeting on June 2, 1966 together with the
general problem of steps which might be taken to obtain the‘

release of the state funds being withheld. The transcript

of the meeting runs 125 pages and was received in evidence,

as were transcripts of many other committee meetings. A %




3. No child should walk past another school
serving his own grade on his way to his
assigned school.

4. WNo more than 30 children per academic class-
room should be alloc:ted to any elementary
school involved in the redistricting, and
no more than 32 per academic classroom to a
junior high school. For schools having only
minor additions-to their districts, the offi-
cial vacant seat count has been used in lieu
cf this requirement.

5. No white child should be required to change
to a formally imbalanced school unléss the
reassignment would eliminate racial imbalance
in that school, bringing it to 45 percent
nonwhite or less.

Safety was considered. The proposals did not affect kinder-
gartens and did not involve an§ busing except the use of public
transit by scme junior high students. They were discussed by |
the commnittee at a meeting on June 2, 1966 together with the
general problem of steps which might be taken to obtain the /
release of the state funds being withheld. The‘transcript

of the meeting runs 125 pages and was received in evidence,

as were transcripts of many other committee meetings. A
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majority of the committee were set égaiﬁst redistricting of
existing school districts in any form, for various expressed
reasons, mainly that it would accomplish relatively little
in alleviatigg racial Labalaace, which vas due mainly vo
scgregated housing patterns and could never be eliminated
anyway, and that transferred facuity 8 and parents of
redistricted students woﬁid be bitterly opposed. There was

'co?sid“rable talk about distances between schools, dangers
at street crossings, the educational unsounéness of over-

—. crowding, etc., as if the Joint anter proposals had ignored

these factors. But the basic issTe was, in the words of one
member, "Either you believe in reqistricting or you don't
: believe in it." At the meeting a str§%egem evolved of trying

i

¥ to satisfy the state board with a plan to combat racial im-
: -

{

balance which would not include redistricting of existing

3 éﬁ}chools, but would confine districting decisions to newly

o]
1

¥ constructed schools. The committee agreed to propose a four-

f point plan featuring new schools, an expansion of the Metco
priogram, for exchanging black students from Ehe city for white
f students from’suburban sc%ools, an open enrollment policy and
compensatory programs including "sociologicél student-teacher
exchanges'" and "multi-ethnic textbooks." Toward the close of
the meeting, the chairman, who believed tliat the fun&s withheld
by the state would never be released unless the cify’s p1an
included sore provision regarding redistricting and had kept

urging "a step forward, a good faith indication tha$ we intend

18 \
While the deputy superintendent was explaining the
Joint Center proposals, one member asked incredulously,
Mt s apn—dn-p-ddd gt o—the—children ~vou—have—ta—slays ———— - —-mm—m— o — .




crbwdihg; etc., as if the Joint CenEer.broposals had ignoééd
these factors. But the basic issue was, in the words of one
member, "Either you believe in redis;ricting‘or you don't
believe in it."” At the meeting a strategem evolved of trying

to satisfy the state board with a plan to combat racial im-

~h ¢

balance which wbulq/ndi include redistricting of existing

- -

schools, but would confine districting decisions to newly
constr 2ted schools. The committee agreed to propose a four-

point plan featuring new schools, an expansion of the Metco

program for exchanging black students from the city for white

students from -suburban schools, an open enrollment policy and

! .

compensatory programs includingi"sociological student-teacher

exchanges' and "multi-ethnic textbooks." Toward the close of

the meeting, the chairman, who believed that the funds withheld

by the state would never be released unless the city's plan

included some provision regarding redistricting and had kept

. . . Iy
urging "a step forward, a good faith indication that we intend

18 .

. While the deputy superinéendent was explaining the
Joint Center proposals’, one member asked incredulously,
"o rzan in o 23ditien to the children you have to shivve

" toachevs all rver rhe place also?"
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Lo comply wich the law as they [the state board] interpret it",
1ade a motion that the superintendunt bz direeted to review

. _ ,
the Joint Cenker package and "extract from it those recom-
1 3

chrtion: M ish voa e Hve i 0y el e vl Bile / -}

and will have:the effect of" minimizing racial imbalance.
The motion loSt by a vote of 3-2. N
. ; -
The fégr-point plan, somewhat modified, was formally
adopted by’ﬁhc committee at its next meeting arl forwarded

\
to the board on June 13, 1966. The board rejected it on

I . ] -
June 28. Th; conmittee vesubmitted it, unchanged, on July 6.
The bourd rejected it again on July 26. The iines had been
drawn and, on®the matter of rudistricting,\the committee and
thq board have boenAat svords' points ewver since. The board
continued to demand plans including redistricting and sought
to compel compliance by wiéhholding state financial assistance
and obtaining further proposals from the Joint Center. The
committee res%gpdcd with lawsuits in the state courts q?
compel felcase of the withheld funds and annuaL\bills iﬁ\che
state 1egi§InLure, filed by committee mémbers, to repeal the *

19

Racial Imbalance Act. In the rhetoric of the committee,
redistricting became synonymous with abolition of the neighbor-
hood school, anathema to most pareﬁts and to be resisted at

f .
all costs,

19

AC a committee meeting in March, 1970, the associate
superintenrdent reported to the committee concerning the pros-
pects of one such bill, "The only way we are going to get the
Iobalance Lill repealed--let's face it--is for blacks to be
up there to {fight for the repeal, which hasa't happeped up to

- this point vet. . . . T have told them that there will be na///
new schoots in Roxbury in the Model City arca in Roxbury,aﬁa
Nor melige the Trbal-nie bill s repraled,

% . o __ e %, __ vy
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June 28. The committee resubmitted ié, unchanged, on July 6.
The board rejected it ééain on July 26. The lines had been
drawn and, on tﬂc matter of redistricting, the committee and
“the board have been at swords} pcints‘ever since. The board
continued to demgnd plans including redistricting and sought
to compel compliance by withholding state financial assistance

and obtaining further proposals from the Joint Center. The
|

Eo. ; . . .
committee responded with lawsuits in the state courts to

compel release of the withﬁeld funds and annual bills in the

‘

state legislature, filed by committee wembers, to repeal the
" 19
Racial Imbaiancg Act, In the rhetoric of the committee,

redistricting became synonymous with abolition of the neighbor-

~

hood school, anathema to most parents and to be resisted at

all costs.

19 : ’ ‘

At a committee meeting in March, 1970, the associate
superintendent veported to the committee concernlng the pros-
pects of one such bill, "The only way we are going to get the
Imbalance bill repealod~—] t's face it--is for blacks to be
up there to fight for the repeal, which hasn't happened up to

this point yet. . . . I have told them that there will be no
new schoots in Roxbury in the Model City arca in Roxzbury and
worth Doreboscer veless the Imbalnie bill 5« repraled.”

Rozbury and Zorth pPorchester are heovily bleck residential
- . Il - . ’ M
R T T ey S ey

-
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In other areas, the coumittee did submit plans. In
1967, it adopted a plan for the construction of new schools

drawing pupils from more than one previously existing dis-

: ericty Doo WM v Lo sak ofF pupt's o in conueciion wilh tho
covversion of certain gramiaar schools to middle schools for .
grades 6, 7 and 8; and for the closing .0f three racially /

imbalanced schools and the reassignment of their pupils,
This plan was approved by the board "as a first step" and

_ became known as the city's First $tage Plan. Second and third’
‘ >
stage plans in 1968 and 1969 provided for more new schools,

but no redistricting. Meanwhile the number of racially im-

balanced schools was increasing steadily, from 49 in 1966

to 62 in 1969. v )
The committee beiatedly adopted a fourth stage plan o
. 2 )
June 15, 1971, which was promptly rejected by the board on

June 22, On July 12 the committee sent a letter centaining

other amendments to the plar, which the board rejected on

~

~

July 20, stating,

"The letter contains no expression of intent to
adopt 4 plan for redistricting high schools and
intermediate schools; it mezely proposes further
study. The letter also conditions high school
redistricting on the devel¢pment of a metropoli-

_tan plan."” '

Under mounting pressure from the board and the courts, the

-

—
v - cpmmffzee voted further amendments on August 23, one for the
revision of district lines and thc other for comprehensive
racial balancing, as follows,

"A Citizens' Advisory Committeec will be estab-
lished to review the present district lines for
'Rdﬁj junior high, middle and high schools., Half of
e the members may be selected by the State Board
i 1 - ’7"o‘f’_:g(‘!U_g‘}’_‘:}i;r_“.nfﬂn‘q;,hg"lf,ﬁjb'y'f‘t;h%,§9_§lg9nj :,S,Q_hgp;lf.;gqufﬂ - - oo T
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stage plens in 1968 and 1969 provided for more new échools,
but no redistricting. Meanwhile the number of racially im-
balanced schools was increasing steadily, from 49 in 1966

to 62 in 1969,

/

The committeﬁjéelatedly aqopted a fourth stage plan on
June 15, 1971, which.was promptly rejected by the board on
June 22. On July 12 the gpm&ittee seht a letter coentaining
other amendments to the plan, which the bcard rejected on
July 20, stating,

"The letter contain$é no expression of intent to
adopt a plan for redistricting high schools and
intermediate schools; it merely proposes further
study. The letter also conditions high school
redistricting on the development of a metropoli-
tan plan."

Under mounting pressure from the board and the courts, the
committee voted further amendments on August 23, one for the
revision of district lines and the other for comprehensive

racial balancing, as follows,

"A Citizens' Advisory Committée will be estab-
lished to review the present district lines for
junior high, middle and high schools. Half of
the members may be selected by the State Board
of Educaticon and half by the Bosten School Com-
mittee. Staff members of both agencies would
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be available to assist in. the effort. The

Committee would present an initial report no

later than January 15, 1972 and a Final Report '
no later than March 15, 1972. Implementation

of new district lines, approved by the School

Commitkee, designed to achieve racial balance

e

~

o th 3 il T q0dTe enl hich L' o1
; saall -0l e cfﬁu?t no Laler than &) 0 er,
¢ 1972."

s

"Comprehensive Plan

_ The process for preparing a Comprehensive
S .Plan for racially balancing the Boston Public
Schools will be undertaken as follows:

A. The School Committee will forthwith
request technical assistance in preparing a
Comprehensive Racial Imbalance Plan from the
Commissioner of Education and the U, S. Depart-
ment of Health, Education and Welfare.

B. A representative Committee of distinguished
citizens will be created during the 1971-1972
school year to oversee the plaming process
s carried out by the staff of the Boston School
: Committee with the assistance of the staff of
the State Board of Education, Members of the
o aforementioned Committee will be selected by
; the State Board of Education and the Boston
School Committee,

C. A timetable for planning will be devel-
oped by the aforementioned committee to assure
implementation of the Comprehensive Plan, /
approved by the Boston Schogl Committee, no
later than September, 1973. ° o

D. The Plan shall include, among other \{
things, the concept of metropolitanization," g
The c¢ommittee then proceeded to sabotage both proposals, To/

/
membership on the Citizens' Advisory Committee it appointed

~

persons known to be vehemently opposed to redistricting and
encouraged them to stalemate discussions with members who had
been selected by the board. Regarding the broader plan, it

engaged in a similar charade: on August 31, 1971, the




S I A, The School Committee will forthwith |

request technical assistance in preparing a

Comprehensive Racial Imbalance Plan from ‘the

Comnissioner of Education -and the U. S. Depart-
- ment of Health, Education and Welfare.

B. A representative Committee of distinguished

citizens will be created during the 1971-1972

school year to oversee the planning process -
carried out by the staff of the Boston School
Commictee with the assistance of the staff of

the State Board of Education. Members of the
aforementioned Committee will be selected by

the State Board of Education and the Boston

School Committee.

C. A timetable for planning will be devel-
oped by the aforementioned committee to assure
implementation of the Comprehensive Plan,
approved by the Boston School Committee, no
later than September, 1973.

D. The Plan shall include, among other
things, the concept of metropolitanization{W

The committee then proceeded to sabotagé'both proposals. To
membership on the Citizens' Advisory Committee it appointed
persons known to be vehemently opposed to rediséricting and
encouraged them to stalemate discussions with members who had
been selected by the board. Regarding the broader plan, it

engaged'in a similar charade: on August 31, 1971, the
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committee chairman wrote to the board, stating in part,

3 - "In view of the commitment of the Boston
School Committee, by its vote of August 23,
1971, to develop a comprchensive plan which
will assure an integrated education for all
tite chicldeza of sogeon, T am reduesting that
tire Beara clf Llucaticn provide technical
B assistance to the Boston Scnool Committec in
\\\ the preparation of alternative plans to elim~
inate minority-group isolation in the public
schools for the consideration of the Schdol
Committee, under the provisions of Section 403
\ of Pubiic Law 88-352. I am also requesting
that the Board of Education provide assistance
\En the presentation, adoption, and planning
or implementation of one of these plans."

bn_December 21, the board wrote to the committee seeking
access to pupil data cards aﬁg other information necessary
if it was to provide the technical assistance requested in
the chairman's letter dated August 31. On January 26, 1972,

a new chairman of the committee had been installed and he

replied that technical assistance from the board would not
be in order until after the Citizens' Advisory Committee had
completed its work, but‘that, ""Should the need for technical
assistance arise in the future, we will make a specific re-
quest for it." The other committee, the "representative
Committee of distinguished citizens . . . to oversee the
planning process’, was never even organized; members were not
even appointed,

ITY

\\\ Egeder Patterns

At a meeting of the school committee on June 15, 1971,

a letter from the state board dated May 28, 1971 enclosing

suggested district lines for certain intermediate and high =
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that the Board of Education provide assistance

in the presentation; adoption, and planning

for implementation of one of these plans." ’
On_December 21, the board wrote to the commi;tee seeking
access to pupil data cards and other information necessary
if it was to Provid; the technical assistance requested in
the chairman's 1ettﬁr dated August 31. On January 26, 1972,
a new chairman of tﬁe committee had been installed and he
replied that tecﬁnical assistance from the board would not
be in order until\after the Citizens' Advisory Committee had

\

completed its workL but that, "Should the need for technical
assistance arise in the future, we will make a specific r;-‘
quest for it.'" The other committee, the "representative o
Commitcee of distinguished citizens . . . to oversee the \\\
Planning process', was never even organized; members were not
even appointed.

ITI

Feeder Patterns

At a meeting of the school‘committee on June 15, 1971,
a letter from the state board dated May 28, 1971 enclosing
suggested district lines for certain intermediate and high

schools came up for discussion, as follows:
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SUCERINTERNDENT: They have been screeching
for district lines for high schools.
CHAIRMAN: Ve have district lines Ffor district
high schools.
SUPERINLeENDEGL:  We have Feeders.
, CHAIRMAN: South Boston High and Hyde Park
High, for example.
T MR. HAMBELTON (assoc!ate superintendent) :
You Qon't have geographis boundaries. You have
feeder patterns.
SUPERINTENDENT: You can say that pupils
from such and such a school district may go.
CHAIRMAN: The school district has geo-
graphical boundaries. Y
'SUPERINTENDENT: That's righto"- Indirectly™
the answer is’ yes.
A foy minutes later, when another member started sbeaking about
a high school's "basic district", the discussion went off the
reéord, presumably to rcinstruct the member in the esoteric
subject 6f feeder patterns. Some of the confusion is doubtless
due to #he fact that hirh schools in identifiable residential
sections\of Boston, e.g., East Boston, Roslindale and Hyde Park,
are thought of as neight .rhocd schools with natural districts
and are usually referred to as "district" high schools. Techni-

cally, however, as the superintendent endeavored to explain,

high schools do not have geographical districts of their own--




e Sudahial A4
. !
You don't have geographic boundaries. You have ____T_______i______w

feeder patterns.
SUPERINTENDENT: You can say that pupils ‘
from such and such a school district may go.
CHAIRMAN: Thé\school district has geo-
graphical boundaries.
\ the answer is yes.

4
SUPERINTENDENT: That's right. Indirectly
A fev minutes later, when another member started speaking about '
a high school's ”Basic district"”, the discussion ;ent of £ thé
record, presumably to reinstruct the member in the esoteric
subject of feeder patterns. Some of the corfusion is doubtless |
due to the féét that high schools in identifiable residential
sections of Boston, e.g., East Boston, Roslindale and Hyde Park,
are thought of as neighborhood schools with natural districts

and are usually referred to as "district" high sqhoolé. Techni-

cally, however, as the superintendent endeavored to explain, ‘

they have feeder patterns. ¢

120

high schools do not have geographical districts of their own-- 1
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Enrollment «t high schools is dotermined by a combina-
tion of seat assignments, preferences and opticas collectively
called feeder patterns. They are promulgated in February
90 coeh yoar In osupovimtend nt's cireulars hieh ine spogite
LY reference the geugraphiu;L boundavries of Loteimucdiate
school districts. Since 1966 thay have alwaxs Secn prepared
by‘Associate Superintendent Meagher; for many previous years
they had always been prepared by Associate Superintendent
Tobin?“ineir operation can be understood only in the context
of the various types of high schools in .the city and the
various types of intermediate schools whose graduates are
qualified for high school admission, viz., junior highs, i.e.,
g?ades 7, 8 and 9; middle schools, i.e., grades 6, 7 and 8;
and elementary schools ending in grade 8. Half of Boston's
eighteen high schools are '"fed" by al\l. intermediate schools
throughout the city and are called "citywide" schools. They‘

_are the examination schools, Boys Latin, Girls Latin and
Boston Technical; the trade schools, Boys Trade and Girls
Trade; the high school component of the model demonstration

ungraded
subsystem, Copley Squarc High; a special/school offering a
work-study program, not mentioned elsewhere in this opinion,
Boston High; and two ge&eral schools, English lligh for boys
only agd Girls High for girls only. The other nine, Brightén,
Burke, ° Charlestown, Dorchester, East Boston, Hyde Park,

Jamaica Plain, Roslindale aﬁd South Boston, are fed only by

designated intermediate schools, with the qualification that .

20 L
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Tobin. Their operation can be understood only in the context
of the various types of high schools in the city and the
various types of intermediate schools whose graduates are
qualified for high school admission, viz., junior highs, i.e.,
grades 7, 8 and 9; middle schools, i.e., grades 6, 7 and 8;
and elementary schools ending in grade 8. Half of Boston's
eighteen high schools are "fed" by all intermediate schools
throughout the city and are called "citywide" schools. They
are the examination schools, Boys Latin, Girls Latin and
Boston Technical; the trade schools, Boys Trade and Girls
Trade; the high school component of the model demonstration

. ) ungraded
subsystem, Copley Square High; a special/school offering a
work-study program, not mentioned elsewhere in this opinion,
Boston High; and two general schools, English High‘for boys
only and Girls High for girls only. The other nine, Bright;n,
Burke;zo Charlestown, Dorchester, East Boston, Hyde Park,

Jamaica Plain, Roslindale and South Boston, are fed only by

designated intermediate schools, with the qualification that

20 ’
Until September 1972, when all schools in Boston
became coeducational, Burke was for girls only. The district
hizh schools other than Burke have always been coeducational.

122
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under the open enrollment and controlled transfer policies,
which permit transfers to .fill vacant seats, pupils from
anywhere in the city may theoretically attendaany high
schonl. This qualification must jitself be modified because
several ﬂdistrict" high schools have been overcrowded and
transférs-to them under either policy have been relatively
rare. In this division of the opinion,‘ﬁhe findings will
pertain only to the general, i.e., non-specialized, high
schoois offering the usual secondary school curriculum, viz.,

citywide English and Girls (henceforth in this division "Girls"

will always mean Girls High and not Girls Trade) and the dis-
trict high schools.

A further distinction between English and Girls and
district high schools is that they include ninth grades,
whereas six of the district schools, Brightou, Charlestown,
Dorchester,—Hyde Park, Jamaica Plain (apart from a small ninth
grade for agricultural studiez) and Roslindale, do not. These
six contain only three grades--10, 11 and 12--and can be fed
only by junior highs, all of which have grades 7, 8 and 9, or
by transfers from citywide high schools. The three district
high schools with grades 9-12 are East Boston, South Boston
2nd purke for girls, whosc percentages of white students in
September 1967 were, reSpe;tively, 99%, 100% and 25%. The
natural progression of students is obviously from intermediate
schools ending in grade 8 to high schools starting with grade S;

and from intermediate schools ending in grade 9 to high schools




pertain only to the general, i.e., non-specialiéed,high
schools offering the usual secondary school curriculum, viz.,
citywide English and Girls (henceforth in this division "Girls"
will always mean Girls High and‘not Girls Trade) and the dis-
trict high schools. "
A further distinction between English and Girls and
district high schools is that they include ninth grades,
whereas six of the district schools, Brighton, Charlestown,
Dorchester, Hyde Park, Jamaica Plain (apart from a small ninth
grade for agricultural studies) and Roslindale, do not. These
six contain only three grades--10, 11 and 12--and can be fed
only by junior highs, all of which have grades 7, 8 and 9, or
by transfers from citywide high schools. The three district
high schools with grades 9-12 are East Boston, South Boston
and Burke for girls, whose percentages of white students in
September 1967 were, respectively, 99%, 100% and 25%. The
natural progression of students is obviogsly from intermédiate
schools ending in grade 8 to high schools stars}ng with grade 9;
and from intermediate schools ending in grade 9 to high schools
starting with grade 10. . It was ohe of several factors, together

with overcrowding at some schooés and the reluctance of blacks
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to attend virtually all-vhite schools and of whites to
attend virtually all-black schools, which enabled the de-
fendants, by the use of seat preferences and options, to
keep the white and black races as separate as practicable
at the high school level.

*\Sigce‘Associate Superintendent Meajher t;ok over the
responsibility for feeder patterns in 1966, they have been
manipulated with segregative effect. Until then, circulars
assigned high school seats only to pupils residing in des-
ignated junior high districts; pupils from elementary school
districts ending in grade 8 either entered grade 9 at a
junior high or enrolled at a citywide high scﬁool. In
February 1967, on the basis of informal talks with the
principals of some of the affected K-8 school districts but
without consulting the headmaster at English, Mr. Meagher
established feeder patterns for the ten K(indergarten)-8
grade elementary school districts, to become effective the .
following September at the start\of the 1967-68 school year. :
These ten K-8 school districts are listed according to the
percentages of their raéial components, with the whitest
first; in the parentheses "W'" signifies the percentage of
white students at that school during the 1967-68 school year,
"OM" sigrifies other-minority, and "B" black students; the
schools under "Schcois red" are high schonls unless otherwise -

3
indicated:




igﬁéﬁed jUnior high districtég pupils frpm elemenca;y school
distniqté ending in grade 8 either entered grade ¢ at a
junior'high or enrolled at a citywide high-séﬁool. In
February 1967, on the basis of informal talks with the
principals of some of the affected K-8 school districts but
without consuiting the headmaster at English, Mr. Meagher
established feeder patterns for the ten K(indergarten)-8
grgge,eleméﬁféry school districfs, to become effectivé the

, 21
following Septembar at the start of the 1967-68 scﬁool_year.‘

These ten K-8 school districts are 1iste;”according to the
percentages of their racial components, with the whitest
first; in the parentheses "W" signifies the percentage of
white students at that school during thé 1967-68 school year,
"OM'" signifies other-minoyity, and "B" black students; the

. ' g
schools under "Schools Fed" atre high schools unless otherwise

indicated:

»

21
At the same'time seat preferences for four junior
high schools, originally designated in 1963, were reaffirmed:
three of them, Michelangelo, 95% white; Timilty, 98% black;
and Lewis, 99.87% black, to English High; and one, Barnes,
99% white, to East Boston High. '
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£-8& Schools Schools Fed ' I
|
W oM ' B v OM B \
Cheverus 100 - - L. Boston 99 - 1
Prssell  95.8 .7 3.5, S. Boston 100 - - - *
Qy ©1.8 - 3.2 K. Bostoa 9¢ - 1
Packman  88.6 .3 11.1  Irving Jr. 93.6 1 6.4
‘Thompson 72,2 .3 27.5 Lewenberg Jr. 54.2 .5 45.3
- Wilson Jr. 93.2 .3 6.5
Prince 50.6 11.4 33,0 Taft Jr. 77.6 4.2 18.2
Edison Jr. 78.5 1.5 20
Rice- 43.1 22,5 34.4 Burke 24.7 B 66.3
Franklin* Girls 14,5 6.4 79
Lincoln 31.7 35.3 33.0 Burke 24,7 8 66.3
Girls 14.5 6.4 79
Martinm- 31.3 2.2 66.5 Burke 24,7 8 66.3
Decarborn 11.4 4 88.2 Burke 24,7 8 66.3
English 76 5.3 18.7
Girils 14.5 6.4 79

“Yce~Franklin has since been renamed iackey, and Martin
rauawed Tobin.

Tha cffpct of scat prefevences at the [ive junior hl&h schools
listed in this table can be understood by showjng tho raCLal
compositions during the school yecar 1967-68 of the hlgh schools
fed by these junior highs pursuont to preexisting feeder patterns.
The high schools, all cortiining grades 10-12, at which they

had seat preferences, aad the years when first established are

73 follows:

E . Junior Highs Schiools Fed
: - W oM B
Irving 1958 . Roslindale 96.6 - 3.4
Lewenberg 1958 ' Dorchester 79.1 .3 20.6. -
1962 " Hyde Park . 96 3/ 3.7
Wilson 1958 Dorchester 79.1 .3; 20.6
Q - 19A2 Hyde Park 96 .3 3.7




Rice- 43.1 22.5 34.4  Burke 24,7 8  66.3
Franklin¥* v Girls 14.5 6.4 79+
Lincoln 31.7 35.3 '39.0 Burke 2617 8 66.3
s Girls 4.5 6.4 79
Marein®  31.3 2.2 66.5  Burke 2.7 8 663 T~ |
. Dcarborn 11.4 4 88.2 Burke 2.7 8 66.3
English 76 5.3 18.7
Girls 14.5 6.4 79

“Rice-Franklin has since been renamed Mackey, and Martin
renamed Tobin.,

The effect of seat prefewences at the five junior high schools
listed in this table can be undevstood by showing the racial
compositioné during the school ycar 1967-68 of the high schools
fed by these junior highs pursuont to preexisting feeder patterns.
The high schools, all contiining grades 10-12, at which they

had seat preférences, aand the years when first established are

as follows:

Junior Highs Schools Fed
_ W oM ' B
Irving 1958 Roslindale 96.6 - 3.4
Q S

Lewenberg 1958 Dorchester 79.1 .3 20.6 -

1962 Hyde Park 96 3 3.7
Wilson 1958 Dorcheste? 79.1 2°20.6

1962 Hyde Park 96 3 3.7
Tafe 1962 Brighton 66.6 2.9 30.5
Edison 19.62 Brightz=n €6.6 29 30.%
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Ln analyzisz these tables, the distinction between coeduca-
tional and non-coeducational schools is rele

vant, and also

that between high schools. with grades 9-12 and .those with only

Ve
LG

cLtes =12, lous it oapea Lhat students at Cive of 1he
six majority whiée K-8 schools were fed to grade 10-12 high
schcols, and that the exception, Russell, was fed to South
Boston, 100% white; and that students at the other schools,
where whites were in the minority, were all fed to grade 9-12
type high schools. 1In the 1a;ter group of four K-8 schools,
seat preferences were assigned only to girls graduating from
three of them (since Burke and Girls high schools were éor
girls only), and to both boys and girls at the éourth, Dear-=
born. It should also be noted that the significadéerqf a

/
seat preference at a particular high school depends in large

22
measuire on whether the school is overcrowded or underutilized --

LE the former, a seat preference would be Q4 necessity for

(3 ~

admission; if the latter, it would be of slight significance
because vacant’seats could be occupied without seat pre ferences
Qy students transferfing under the open enrollment policy
wvhich was in effect until August 1971, as described in the

next division of the opinion. By this standard, preferences
were significant in the school year 1967-68 only at three
district high schools--Hyde Park where there were 95 more
students enrolled than the school's rated capacity, Roslindale

with an excess of 121, and Brighton with an excess of 163--

and at citywide English which had a rated capacity of 1,200

22
Overcrowding and underutilization are calculated by
corparing enroliments with the capacities of school buildings

as decerainew hy the city's Educaticaal Ilacuai. Conter,
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| seat preferences were assigncd.only to girls graduating from
three of them (since Burke and Girls high schools were éor
éirls.only), and to both boys and girls at the éoufth, Dear-
born. It should also be notdd that the significance of a
seat preference at a particular high school depends in large )
reasure on whether the school is overcrowded or underutiiized g-
i1f the former, a seat preference would be a necessity for
admission; if the latter, it would be of slight significance
because vacant seats could be-occupicdkwithout seat preferences

by students transferring under the open enrollment policy

which was in effect until August 1971, as described in the

next division of the opinion. By this standard, preferences
vere significant in the school year 1967-68 only at three
district High schools--Hyde Park where there were 95 more
students enroiled than the school's rated capacity, Roslindale
with an excess of 121, and Brighton with an excess of 163--

and at citywide English which had a rated capacity of 1,200

22 . N
Overcrowding and underutilization are calculated by
comparing enrollments with the capacities of school buildings
as aeceraine! by the eity's Educaticnal Pla. +f. 3 Center.
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studmts an wos aceas codat’ing 2,103, an overcarol lmene of
903. Finally i; should be noted that during the schooi
year 1967-68, white students at English outnumbered bhlack
studeuts by a ratio of 4:1. )

A second set of feeder pattern changes was prnm&lgated
. in February 1968 applicahle to the school year 1968-69.
Situdents at five K-8 schools were given additional seat
preferences at Fnglish. ﬁurke or Girls. A sinth change per-
tained to Michelangelo junior high and to three schools whose
grade structure was new o tle local scene: middle schoels
containing grades 6-8. "he :-dea of pupil presreszsion from
elementary schools wirh grad-s K-5 to intermediate schools
with grades #-8 to high schools with 9-12 had caught on in
other parts of the covatry. TiL supporters c'aiwed various
educational:justificaticas [r it, e.g., the ecarlier maturity
of teenagers, the-desfrwhili:y off long-raage éarcer-planniug,
reducing the number of " 'rap-outs" on the oc;%ninn off changing
schools, etc. befendnn*:rintroduced this new grade progression
system in Boston beginnin: :ith the 1968-69 school yecar. In
1967 a new school, McCrru.-k, had opened with grades 4-8 near
the Columbis Point hou<ing project and it was designated as
a middle school, Twé others, Lewis and Campbell (since renamed

23

tartin Luther King), hid been junior high schools and were

converted to middle schools by adding grade 6 and eliminating

grade 9. The fourth was Thonipson, theretofore a K-8 school,

23
Lewis and Campbell were among the three junior high
schools in Boston in 1967 with the highest percentages of
black students in junior highs; Lewis had the highest, 99,7%,

_then Timilty with 98.27 and Campbell with 94.5%. L

s



‘W to Michelangelo junior high and to three schools whose

grade structure was new to the local scence: widdle schools
containing grades 6-8. The :1ea of pupil prerreszsion from

elementary schools with yrad-s K-5 to intermediate schools

with grades »-3 to Wigh Schcols with 9-12 had caught on in

other parts nf the covatry., Tt supporters claiwed various
L[$

educational, justificaticas [ r it, e.g., the carlier maturity

of teenagers, the des’'r:lility of long-range cafeer-planning,

reducing the number of " 'rip-outs'" on the oc:asion of changing

rd

schools, etc. Defendont: introduced this new grade progression
system in Boston beginnia- <:ith the 1968-69 school year. In
1967 a new school, McCeru.-k, had opened with grades 4-8 near
the Columbie Point hou=ing project and it was designated as

. a middle school. Two others, Lewis and Campbell (since renamed
Martin Luther King), hid been junior high schools23 and were’

converted to middle schools by adding grade 6 and eliminating

grade 9. The fourth was Thompson, theretofore a'K-8 school,

23 :
Lewis and Campbell were among the three junior high
schoels in Boston in 1967 with the highest percentages of
black students in junior highs; Lewis had the highest, 99.7%,
then Timilty with 98.2% and Campbell witn 94.5%.
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winose overlapping district was shown on the first of the

maps, ante, and which was included in the fivst table, ante,

since” its graduates were given scat preferences at two junior

b BT PN ~ 1

st by Locder pattaoes poc ulsated for tue L0C7-00 sehool

yeace, There have been no additional conversions to middle

schools or openings of new ones since 1968. A third category

of change in feeder patterns in 1968 was the deletion of

former seat preferences for graduates of two of the new middle

schools, Lewis and Campbell, and two junior highs, Lewenberg

and Wilson. The various feeder pattern changes at the dif-

ferent types of schools,/together with the racial compositions

of their student bodies for the school year 1968-6%, are set

forth in the following tables:

K-8 Schools Schools Fed
W oM B W oM B

Russell 94,3 2.8 2.9 Burke 19.6 11.1 69.3
Girls 9.6 7.8 82.6
English* 66.1 9.7 24,2
English’ 34.6 8.9 56.5
English 72.1 3.6 24.3

Prince 47.9 14.2 37.9 Burke (as abbve)
English W

Rice- 24,8 39.7 35.4 English " "

Franklin

Lincoln 20.9 50.8 28.3 English " "

Martin 16 7.5 76.5 Girls " "
English " "

#To alleviate overcrowding in 1968-69, the main English building
contained only grades 10-12; 393 freshmen were housed at under-

utilized T. Roosevelt grammar school in Egleston Square, Roabury

for ly68-69 and 270 for 1969-70; some sophomores, 165, were

sent to Brighton High for 1968-69 only.

Hence the three sets

of percentages for English, the first at the main building,

+ha next for freshmen.abk T. Roosevelt. -and- -the: last for :soph-
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former seat preferences for graduates of two of the new middle

schools, Lewis ahd Campbell, and two junior highs, Lewenberg

and Wilson. The various feeder patterm changes at the dif-

forent types of schools, together with the racial compositions

of their student bodies for the school year 1968-69, are set

forth in the following tables:

K-8 Schools

) oM
Russell 94.3 2.8
Prince 47.9 14.2
Rice- 24.8 39.7
Franklin
Lincoln 20.9 50.8
Martin 16 7.5

B
2.9

37.9

Schools Fed

Burke
Girls
English*
English
English

Burke
English

English

English

Ggrls
English

Nwon
NSOV E
= o\ O\
WOV~ =T
A\\O ~ O~

(as above)
1 1"

69.3
82.6
24,2
56.5
24.3

*To alleviate overcrowding in 1968-69, the main English building
contained only grades 10-12; 393 freshmen were housed at under-
utilized T. Roosevelt grammar schocl in Egleston Square, Roabury
for 1968-69 and 270 for 1969-70; some sophomores, 165, were
sent to Brighton High for 1968-69 only.
cf percentages for English, the first at the main building,
the next for freshmen at T. Roosevelt, and the last for soph-

omores at Brighton.
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Tarerrediate Schools Schools Fed
W oM B W oM B
iichelzelo 96 - 4 Charlestown 98 .5 1.5 |
‘ \
Thompcon 65.9 3 31.1  Burke 19.6 11.1 69.3
" Girls 5.6 7.8 82.6
English®*  66.1 9.7 24.2
English 3.6 8.9 56.5
English 72.1 3.6 24.3
McCormack  27.6 6 66.4  Burke (as above) i
’ Girls e
English oo
S, Boston 98.8 - .2 -
Campbell .6 4.6 94.3 Burke (as ahove)
~ Girls woon
English eoow
* Note to previous table explains threce sets of figures for
: English. /
i
: . /
at Intermediate Schools Seat Preferences Discontinved At
i W OM B 1) o B
Wilson ' 91.5 ‘.7 7.8 llyde Park* 95.5 .6:" 3.9

Lewenberg 32.5 2.3 65.2 Dorchester* 72.3 1.5 26.5

Campbell .5 4.6 94.9 Dorchester (as above)

et

. Lewis®¥ , .5 - 99 .5 Jamafca P1. 555 4.2 40.3

*These di.scontinuances were partly temporary inasmuch as Wilson's
preferences at liyde Park were partially restoved in 1969-70 and
additionally in 1971~72; as were Lewenberg's at Dorchester in
the same years. Wilson never lost its prefevrences at Dorchester.

#%Lewis became the intermediate component of the model demonstra-
tion subsystem of which Trotter was the primary ccmponent; for
two years the secondary component was at Dorchester lHigh Annex,
a sepavate building; in 1970-71 it went Co Copley Squavre High,
31%, white, 107 other-minority and 59% black. 1In leaving the
main school system, Leuwis Also nc longer fed Burke and English
whose percentages are included in the previous tables.

s




s a2 ar 2 Puyke  (as ab
Campbell .6 4.6 94,3 Burke (as above)

Girls woon
English weon

% Note to previous table explains three sets of figures for
English. '

Tatermediate Schools Seat Preferences Discontinuved At

. w oM B WOt B
Wilson 91.5 .7 7.8 Iyde Park®* 95.5 .6 3.9

_ Lewenberg 32.5 2.3 65.2 Dorchester* 72.3 1.5 26.5
‘ Campbell .5 4.6 94.9 Dorchester (as above)
Lewis®¥ 5 ~ 99,5 Jamalca Pl. 55.5 4.2 40.3
%*These discontinuances were partly temporary inasmuch as Wilson's

preferences at lyde Park were partially restored in 1969-70 and
additionally in 1971-72; as were Lewenberg's at Dorchester in’

the same years. Wilson never lost its preferences at Dorchester.

#%Lewis became the intermediate component of the model demonstra-
tion subsystem of which Trotter was the primary cemponent; for
two years the secondary component was at Dorcaester High Annex,
a sepavate building; in 1970-71 it went to Copley Square High,
317 white, 107, other-minority and 59% black. In leaving the
main school system, Levis also no longer fed Burke and English
whose percentages are included in the previous tables.
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As before, In analyzing these tables the type of high school,
i.e., whether 10-12 or 9-12 and coeducational is relevant
as well as the racial eompositions of the K-8 and intermediate

feeder schools and of the high schools fed; and also the

preferences assigned a year eariier to all five K-8 schools.

-

With respect to the tables showing intermediate schools, a
fu;ther fact is essential to an assessment of the Michelangelo
entry: since 1962 Michelangelo's graduates had had seat pref-
erences only at English. Also the preferences assigned to
graduates of the middle schools must be appraised in view of
the overcrowding at English24 and the preferences which were 5
discontinued as well as the changing raciil compositions of

the feeder and fed schools. Finally it should be added that
very few feeder pette;u changes were made after those for
1968-69; and all changes oi any consequence are described in

this division of cthe opinionm.

When the feeder pattern changes for the two school years

1967 68. and- 1968~ 69 are .considered together,.it_is apparent
that: (a) graduates of heavily white K-8 schoolg--Cheverus,

Russell and Parkman--were given seat preferences at heavily
L4

white coeducational high schools; (b) graduates of heavily
black lower schools--Martin, Dearborn and Campbell~-were given

. seat preferences at English for boys and Girls or Burke for .

!

éirls and nowhere else; (c) graduates of lower schocle having

H

substantial white percentages who were given seat preferences

at English, Girls and Burke~-Prince, Thompson and McCormack--

were also given options of going to predominantly white high




erences only at English, Also the preferences assigned to
graduates of the middle schools must be'a%praised in view of

24
the overcrowding at English and thc przferences which were

%
discontinued as well as the changing raciil compositions of
the feeder and fed schocls., Finally it should be added that
very few feeder pattern changes were made after those for
1968-69; and all changes of any consequence are described in
this division of the opinion.

When the feeder pgttern.changee for the two school years
1967-68 and 1968-69 are considered together, itiis'apparent
that: (a) graduates of heavily white K-8 sclivolg--Cheverus,
Russell and Parkman--were glven seat preferenées at heavily
white coeducational high schools: (b) graduates of heavily
black lower schools--Martin, Dearborn and Campbell--were given‘
éeat ﬁreferences at English for boys and girls or Burke for .
éirls and nowhere else; (¢} graduates pf lower schools having
substaﬁtial white percentaées who were glven seat preferences
at English, Girls and Burke=--Prince, Thompson and McCormack--

were also gilven options of going to predog;nantly white high

schools either directly or indirectly by:way.of a predominantly .

24 ) g
Eng}ish had an overenrolimant of 231 stnlienss in fts
main bui]ding during the scheel year 1968-60 despiia ihe use
of two distant anaexas.
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white junior high; (d) when the feeder pattern éhanges ap- -
plicable “o Enalish started to take effect, students at
heavily white Michelangelo which had fed Engiish for several
yeérs were given the cétioﬁ of attending héavily white
Cha:lestoynfsan& (ej channeling of black students to English,
Girls angsBurke and é&é& from the grade 10-12 type "high schools ;
was facilitated by the selection of two of the most heavily ;
vtlack junior high achools in the city for conversion to middle ;
schools, |

Only once did the defendants make a seat preference change
tending te alleviate racial imbalance: in 1971 McCormaék
middle school was deleted as a feeder .for English, Girls High
and Burke, leaving its graduates with a seat preference only‘
at South Boston High., However, the deletion was morz in the
nature of a public relations gesture than a genuiue change
for the following reasons:; (a) by September 1971 a seat prei-
erenée at English had become ﬁéaningless due to the large
number of vacant seats--between the 1967-68 school year, when
the Meagher feeder patterns first took effect, and the school
year 1971-72, total enrollment at English had plummeted from
2,103 students.to 977 students; (b) English and Girls High
received students on a éitywide basis anyway; and (c) Sow.th
Boston was 1007 white, %illed te capacity, and black students
were believed to be unwelcgme there in 1971. Predictably,
the cha:;e in the feeder péttern made no difference: South

Boston continued 100% white and black graduates of McCormack

corntinued to enroll at English, Girls High and Burke. .




N\J;t\South Boston High. However, the deletion was more in the

| schools,

‘tending to alleviate racial .imbalance: in 1971 McCormack

‘and Burke, leaving its graduates with a seat preference only

~ received students on a citywide basis anyway; and (c) South

Only once did the defendants make a seat preference change

middle school was deleted as a feeder -for English, Girls High

=

naturelof a public relations gesture than a genuine change
for the following reasons: (a) by September 1971 a seat pref-
erence at En;iish had become meaningless due to the large
number of vacanL seats--between the 1967- 68 school year, when
the Meagher feeder patterns first took effect, and the schpol
year 1971-72, total enrollment at English had plummeted from

Z,iOB}Students to'977 students; (b) English and Girls High

Boston was 1007 white, filled to capacity, and black students
were’ believed to be unwelcome there in 1971. Predictably, ~
the change in the feeder pattern made no diféerence: South

Boston continued 100% white and black graduates oflMcCormack

continued to enroll at English, Girls High and Burke.

25
~The administrative judge in the HEW proceedings
characterized this- option for Michelangelo graduates as"a
discriminafory escape mechanism." - . . A
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Anoths+ feeder pattern change effective in 1971-72 was
\ ,
also of minoyr significance: K-8\Prince's option to Taft

junior high (but not to Edison juéisr high), which had been

stantislicd i 1967, wis climiuaiud,\}heraby navreiin
channel to'prighton for white students\Qt Prince. "Howeyer,
in the interim enrollment at Prince héd abclined steadi%y
from 324 students to 285 and the percentage of whites from
517 tc 40%. The rcmaining seat preference at Edison was
probably sufficient to accommodate the smaller number of
whige graduates from Prince. |

The only coésistent basis for the feeder pattern dcsigpa—
tions, changes and deletions was the racial factor. Neither
distances between échools} capacities of receiving schools,
means of transportation or natural boundaries expiain them.
In tnelr requests for findings, defendants offered explanations
for the scat preferénces established for graduates of five of
the affected schools--McCormack, Parkman, Prince, Michelangelo
and Thémpson--but their explanations have not withstood clcae
scrutiny., The gesture regarding McCormack has been discussed,
ante. - Deferdants ubmitted that Parkman and Prince had seat
preferences prior to 1967-68; but the pertinent testimony was
simply tg;t in prior years some students at those K-8 schools
enrolled at the Irving, Edison and Taft junior highs, not
that seat preferences had existed. Defendants reéuested a

finding that "the Prince preference at the Taft was eliminated

because .of space limitarions at the Taft. The Edison has much

more space available." In fact, when the change was made,

ELE irne vindaiEiTirad with a canacityv -of 540- and--enrollment JEp—



pchaBly éufficient to accommodate the smaller number of :

White graduates from Prince.
! The only consistent basis for the feeder pattern desigpa-
fions, changes and deletions was the racial factor, Neither
distances betwcen échools, capacities of receiving schools,
means of transportatipn or naEural boundaries explain them.

In their requests for findings, defendants offered explanations
for the seat preferencés established for gradqates of flve of
the affected schools--McCormack, Parkman, Prince, Michelangelo
and Thompson--but their explanations have not withstood close
scrutiny, The gesture regarding McCormacg has been discusgsed,
ante, Deferdants submitted that Parkman and Prince had seat
preﬁerences prior to 1967-68; but the pertinent testimony was
simply that in prior years some students at those K-8 schools
enrolled at the Irving, Edison and Taft junior highg, not

that seat preferences had existed, Defendants requested a
finding that ''the Pripce preference at the Taft was eliminatedl
because of space limitations at the Taft. The Edison has much .
more space available." 1In fact, when the change was made,

Taft was underutilized with a capacity of 540 and enrollment
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oL 21 and .dison was overeriadod Lith a Cpneiny ot 25y
. /'
and enrollment of 799; and a year carlinr, when the Prince
change was first promulgated, overcuouding at Edisen was
tuice as soveve as at Taft: an overenrollment of 56 students
/
at Edison compaced to 27 at Ta@ﬁ. Defendants submitted

that Michelangelo graduates/ﬁére given the option of attending
Charlestoim in 1968-69 beqﬁhse the tenth grade for English.
£ .

was then located at Brigﬁton; however, only 165 sophcmores at
English were sent tc Brighton, the large majority <[ them
remaining in English's main building; morecover, thc Charles-
town option was undisturbed wheﬁ-ﬁll segmests of tte Enalish
tenth grade returmed to the main building in 1969-30. R--

arding Thompson, defendants' requests are rebuttec by
g g P ’ q ] )

evidence too complex to set forth in detail; suffice it to

say that they overlooked the deletioans of feeders “pwm
Lewenberg and Wilsgn junior highs, remaining options, and
the fragmentation of the Lewenberg and Wilson distvicte in
.1969-70 and 1971-72 into séocificd subdistricts.

With respect to the disproportionate impact‘on black

séudents of the opening of the four middle schools and related
feeder patterns, ard the fact that ao middle schools were opened
after 1968, defencants have contended that the program of
changing to a K-5. 6-8, 9-12 progressicn would have captinued
but for obstacles beyond their certrol which frustrated plans
for a new 5,000 c:pacity campus t}ﬁe high school in Madison

Park. However, defendants' contention is inconsistent with

‘%:thc fuilowing evidence: (a) the only school committee member,

ERIC
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arge majority cf them:
remaining in English's main building; morcover, Lthc Charles-
town option was undisturbed when.all segments of t'e¢ Enalish
tenth grade returncd to the main building in 1969-;C. Ra-

! garding Thompson, defendants' requv;ts are rcbuttec by

evidence too complex to set forth in detail; suffice it to

"say that they overlooked the deletions of feeders Trwm

Lewenberg and Wilson junior highs, reﬁaining options, and

the fragmentation of the Lewenberg and Wilson dist+icts in

1969-70 and 1971-72 into specified subdistricts.

With respecf to the disproportionate impact on black
students of the opening of the four middle schools and related
feeder patterns, ard the fact that no middle schoole were opéned
after 1968, defencants have contended that the program of
changing'to a K-5. 6-8, 9~12 progression would have continued
but for obstacles beyond their ceortrol which frustrated plans
for a new 5,000 c:pacity camﬁug tyre high school in Madison
Park. However, dcfendants'’ conention is inconsistent with
the following evidence: (a) rho\oxly school committee member,'

present or former, who testified at the trial had ne recollection

- 70 -
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of any com.2ction between plans for a K-5, 6-8, 9-12 pro-
gression and kthe proposed campus high at Madison Pack;

(b) defendants' 1966-67 racial imbalancde plan discussed
niddle schiwols apecidically bat did not menvicu L cioous
higa as part of that conversion; and (c) after the four
middle schools were opened in 1968, a_ number of new K-6
schools were opened, rather than K-5 schools which would
have been compatible with a K-5, 6-8, 9-12 system. TFor .
example, the Hollqnd K-6 school opened in 1972; it was in
the King (formerly Campbell) middle school district which
was 94% black; but Holland was predominantly white and its
graduates were admitted at Cleveland junior high,‘91% whife,
despite the Ffact that Cleveland had a capacity of 810 and

an enrollment in 1971-72 of 1,121 and King had a capacity of
1,010 and an enrollmént of 837, i.e., Cleveland was over-
enrolled by Bél pupils and King had 173 aygilable scats.

The explanation was given in the testimony of the associate
director of the city's Educational Planning Center: parents
of pupils at Hollaﬁdldid not wish their children to go on

to King. Finally, there was always abundant fB?Cé availzable
at 9-12 grade high schools which might have accommpdated
ninth graders if other junior highs than Campbell (renamed
King) and ﬂewis had been converted to middle schools. Vacant
seats at Giyls between 1967 and 1972 averaged in excess of
500; at Burke there were 142 vacant seats in 1969-70, 185.in
1970-71 and 141 in 1971-72; English became underutilféed,

with 223 vacant seats”in the main building in 1971-72. The

svahlem— o€ course. was—that the student bodies_at those v .




example, the Holland K-6 school opened in 197§;4I24;;;'15“777
the King (formerly Caépbell) middle school district which
was 94% black; but Holland was predominanily white and its
graduates were admitted at Cleveland j&nior high, 91% white,'
desbitg the Fact that Cleveland had a capacity of 810 and

ﬁh enrollment in i971-72 of 1,131 and King had a capacity of
i,OlO and an enroilment of 837, i.e., Clevéland was over-
enrolled by 321 pupils and King had 173 available scats.

The explanation was given in the testimony of tﬁe associate
director of the city's Educational Planning Center: parents
of pupils at Holland did not wish their children to go on

to King. Finally, there was always abundant space availzble
at 9-12 grade high schools which might have accommodated
ainth graders if other junior highs than Campbell (renamed
King) and Lewis had been converted to middle schools. Vacant
seats at Girls between 1967 and 1972 ave;aged in excess éé
500; at Burkc there were 142 vacant seats in 1969-70, 185 in
1970-71 and 141 in 1971-72; English became undefhtilized,
with 223 vacant seats ir the main building in 1971-72, The

problem, of course, was that the student bodies at those
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schools Wers nredominantly black. This situation, however{
did not exist in East Boston, vpere the high school contained
grades 9-12 and there was a junior high, Barnes, nearby. The -
student bodies at both schools between 1967 and 1972 always
exceeded 97% white. Moreover, East Boston high was always
underutilized, with vacancies ranging from 212 in 19@7-68 to
89 in 1971-72; and the ninth grade at Barnes probably had
fewer than 250 pupils. If the défendants still inteunded a
general conversion of junior highs to middle séhools, the
school in East Boston would seem to have been ripe for
such A change, but was never converted. In sum, the lack of
the large campus high school does not explaiﬁ defgndants“
failure to make further conversions to a middle school system.
It is of course irrelevant as a justification for the dis-
criminatory feeder patternms.

!

The consequence o. he feeder pattern changes and dis-
criminatory options, in co. ‘ination with the opening of four
middle schools, was altogethe. 'ofeseeable, almostiimmediate,
and wéll-understood by the defendapts: a dual system of
secondary education was created, one for each racé. Black
students generally entered high schéol upon completion of
the eighth grade, and white students upon completion of the
ninth. High schoolveducation for black students was con-
ducted by and large in citywide schools, and for white étudengs
in district schools. White students were generally given
options enabling them to escape from predominanély black

26
schools; black students were generally without such options.

26 “
. —__The options_were uniformly so_exercised. Records




n East Boston would seem to have been ripe for

i e

such a chénge, but was never converted. 1In sum, the lack of
the 1arg$ campus high school does not explain defendants'
failure tg\make further conversions to a middle school system.
It is of cobﬁge irrelevant as a justification for the dis-
criminatory feeder patterns.

The consequence of the feeder pattern changes and dis-
criminatory options, in combination with the opening of four
middle schools, was altogether foreseeable, almost immediate,

and well-understood by the defendants: a dual systéﬁ of

secondary education was created, one for each race. Black

students generally entered high school upon completion of

the eighth grade, and white students upon complegjion of the
ninth. High’school education for black students was con-
ducted by and large in citywide schools, and for white students

in district schools. White students were generally given

‘options enabling them to escape from predominantly black

26
schools; black students were generally without such options.

26
The options were uniformly so exercised. Records

were available in a few instances, e.g., (a) when white
students at Michelangelo junior high received seat preferences
at Charlestown in addition to English, every one of them chose
Charlestown; (b) of 143 white students at Russell K-8 school
given seat preferences at South Boston, English, Girls and
Burke, 142 chose South Boston.
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The advantases and disadvantages of tke introduction of

middle schools were experienced almost entirely by one
of the races, the black. The adyanéages a.d &isadvantages
of coeducstian were expecienced wainly ﬁy 3&\ of the races,
the white. ‘ine tiigh schools to which black students were
channeled, especially English, changed in racial\composi-

tion virtually overnight. During the first scho;}\year

affected by the Meaghgf'feeder patterns, 1967-68, black

.students at English accounted for 18.5% of the student body.

In 1968-69, the entering class at Engiiéh was 56.5% black.
and was segregated more than a mile away at Eglaston Square.
In 1969-70, the entering class at English was 76% black and'
18.5% other-minority. During 1967-68, 1606 white students
attended English; in September 1969, the number of white

students enrolling as freshmen at English was 15. 1In the

- school year 1972-73 the student body at English as a whole

was 81%-b1ack; and at Girls and Burke, both were over 90%
black. Elsewhere, except at Dorchester where black enroll-
ment rose from 20.6% in 1967-68 to 577 in 1971-72, increases
in the percentages of black students in the student bodies
of high schools were negligible.

The defendants knew what was hapéening. On October 15,
1970 thé headmister at English wrote to Mr. Meagher, who
had become deputy superintendent, giving him thé racial
breakdown of the student body for the school year just begun,
including 614 blacks and 542 whites, and listing four sources

of the problem of increasing imbalance, as follows:
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In }968~69,‘the entering class at Engliéh was 56.5% black
and was segregated more than a mile away at Egleston Square.
In 1969-7C, the entering class at English was 76% black and‘
18.57% other-minority. During 1967-68, 1600 white students
attended English; in September 1969, the number\of white
students enrolling as freshmen at English was 15. 1In the
school yeaf 1972-73 the student body at' English as a whole
was 817% biack;.and at Girls and Burke, both were over 907 -
black. Elsewhere, except at Dorchester wherefblack enroll-
ment rose from 20.67% in 1967-68 to 527 in 1971-72, increases
in the percentages of black‘students in the student bodies
of high schools were negligible.

The defendants knew what was happening. On October 15,
1970 the headmaster at English wrote to Mr. Meagher; who
had become deputy superintendent, giving him the racial
breakdown of the student body for the school year just begun,

including 614 blacks and 542 whites; and listing four sources

of the problem of increasing imbalance, as follows:
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"1)  thee assigneont of core-city feeder schools
itn vure district;

2) the relacively few seats actually available
to boys frem those feeder schools when they
apply elsewhere under the open-seat plan;

3) the lack of Grade 9 seats ia two of our

] Sl e e rnd ale~ in oyt altorvaative
(A oot achioelsg e
Ay o tenddoncey of enite Families to react—to

our trend toward minority imbalance by with-
drawing their sons and thus accelerating the
trend;"

At a school committee meeting on March 9, 1971, feeder pat-
terns were a subject of discussion and the following exchange
occurred:

MEMBER #1: So the fact-is that the feeder
schools are imbalancinz the high schools, and
the pe-ple won't come in because they realize
that? ‘ . ’

SHPERINTENDENT: Therefore, the large city
schools are becoming smaller and smaller and
becoming black.

MEMBER #1: And they are underenrolled in
comparison to the others?

SUPERINTENDENT: Yes

MEMBER #2: On the question of districts °
for high schools or feedeyx schools for high
schools, that is what we face now, We have a
choice. We can either at the English High School -
and Jeremiah Burke High School and Cirls High
School and perhaps Girls Trade School stay or
beconic almost wholly legre, the way they are now,
or ar¢ becoming, or we can so redistrict as to
say No, in which case we scatter those Negro
youngs ters into Charlestown, into East Boston,
into South Boston.

SUPERINTENDENT: That's right.

{IEMBER #2: Do you want that degree of
hullabaloo. How are they going to get into South
Boston? If you are going to keep them out of
those schools, how arz they going ‘to find room
in those other high schools unless the other high
schocls are so redistricted to their feeder schools
that they have to come to English High School?

SUPERINTENDENT: That's right.
! : MEMBER #2: People living in the Fort Point
Channel area in East Boston could be told they
must go to English High School and couldn't go
to East Boston ligh School

CHATRMAN: T think we had better move along.
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SUPERINTENDENT: Therefore, the large city
schools are becoming smaller and smaller and
beconiing black. .

. MEMBER #1: And ‘they are underenrolléed in
comparison to the others?

SUPERINTENDENT: Yes g

MEMBER #2: On the question of districts
for high schools or feeder schools for high
schools, that is what we face now. We have a
choice. UWe can either at the English High School
and Jeremiah Burke High School and Girls High
School and p>rhaps Girls Trade School stay or
becomc almost whol.ly lNegro, the way they are now,
or are becoming, or we can so redistrict as to
say No, in which case we scatter those Negro
youngsters into Charlestown, into East Boston,
into South Boston.

SUPERINIENDENT: That's right.

}MEMBER #2: Do you want that degree of
hullabaloo. How are they going to get into South
Boston? If you are goi to keep them out of
those schools, how are/they going to f£ind room
in those other high sfhools unless the other high
schools are so redigtricted to their feeder schools
that they have to £ome to English High School?

SUPERINTENDENT: That's right.

MEMBER #2: People living in the. Fort Point
Channel area in East Boston could be told they
rust go to English High School and couldn't go
to East Boston High School

CHATRMAN: T think we had better move along.
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The committee's initial fourth stage plan voird ~n June 15,

1971 contained the following statement:

i

TR TR
v
L

"Traditionally large numbers of high schonl aved
students from each residential district of Boston
attended secondary school at in-tcwn locatiowos.
However, in recent years this tirend h2s been
reversing. Numbers of secondary students have
been abandoning the ceutral schools in favor of
district schools, thereby contributing to Lie
imbalance of selected high schools."

Defendants' implementation of these feeder patterns

N and discriminatory options, which was equivalent to th~

N redistricting of several high schools), occurrad at a time

vwhen they were rejecting and evading state board demands

N " that they redistrict elementary and intermedizate school

’ \\\ districts to alleviate racial imbalance. At the lower

levels, maintaining the status quq, e.g., neighborhood’
schools and open enrollment, often served to perpetuate
segregation. At the secondary school level, hovvever, where

: citywide enrollment was traditional at half of the city's

high schools and students routinely traveled several miles

to énd from school by public transportation, segregation
could not be maintained withiout basic complex changes being
made. The defendants made such changes for the purpose of
promoting racial ségregation and,accompiished their purpose,

IV
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QEen Enrollment and Controlled Transfer

< |

The terms open enrollment and controlled transfcr refer

to school committee policies which permit pupile, on aa i

w3

dividual basis and when space is availabie, Lo enrell in

i

[ . .
schrols vuclside of their residential\alstrlcts or other than
3
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vhen they were rejecting and evading gtaté board demands
that they redistrict.elemcntaryfand inﬁermediate school
districts to alleviate racial imbalapce. At the lower
levels, maintaining the siatus quo,ie.g., neighborhood

. Schools and open enrollment, often served to perpetuate.
segregation. At the secondary school level, hovever, where
citywide enroldment was traditional at half of the city's
high schools and students routinely traveled several miles
to and from school by public transportatiomn, segregation
could not be maintaiﬁed_yithéut basic complex changes being
rade. The defendants made such changes for the purpose of
gromoting racial segregation and accomplished their purpose,

» IV

Open Enrollment‘and Controlled Transfer
The terms open enroilment aud controlled transfer 1efer
to school committee policies which permit pupile, on an in-
dividual basis and when space is available, to enrcll in
scfﬁcls outside of their residentialldistricts or other than
those determined by pertinent feeder patterns. In 1961, whren

-open enrollment was first adopted, it was genzrally thought
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to be an aid to integration because it enabled black students
to attend predominantly white schools if the schools had
vacant seats and private transportation could.bé arranged.
-1t soon became evident, however, that open enrollment was
also an aid to seéfegation because itrenabled white students
to transfer from schools with racial compositions ‘not to
their liking. Under the Racial Imbalance Act, Mass: G.L.

c. 71, §§ 37C and 37D, the state board tried to persuade and
then compel the defendants to limit open enrollment by pro-
hibiting transfers which increased racial imbalance. The
'2fendan=s refused and for a period of about five years,
‘156 to 1971, the issue was a hard bone of contention. Fi-
na11§ on August 23, 1971, as part of a package aeal, i.e.,
one of the amendments tc the defend;nts' fourth stage plan,
.~reby state funds which had been withheld since May 25

v rel:ased, dcfpnaantq agreed to prohibit transfers which
world irzre-«-- =2cl-y { “alance. Plain<iffs have contended
i~ these pr-cteitines th + the defendant:' change was more

& “arent tha-. r a.

The segres *fvy.» crsequences of defendants' trausfer

(X1

~licies, vhile » pc & -ps minimal, were small when compared
t -~ those ceuy i fazi “ries utilization, hiétricting and
forder rattoms alrcady discussed. Transfer applications are
W' anc hanlied n an 'ndividual basis, whereas discrimina-
tion in facilities util’zation, districting and the like
affect iarge groups of students. Also, as will be explained,

the extent of segregative transfers is, blurred by loose use

of the phrase ''racial imbalance." Nevertheless, the defen-

dints' words and actions in determining ind aiminigtering ff\ .
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the extent of segregative transfers is blurred by loose use

of the phrase '"racial imbalance.'" Nevertheless, the defen-
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Suggesiions for changes in the open enrollment policy
began in June 1963 when NAACP representatives addressed a
school committece meeting on a broad range of subjects. 1In

.. N
April 1965 the Kiernan Report suggested modiFications of
open enrollment, including (a) preference for transfers re-
ducing racial imbalance, (b) free tfansportatioh if beyond
walking distance, (c) centralization of administration
instead of principals' unsuperviséd discretion and (d) listings
of vacant seats. In September 1965 a private group of black
parents raised funds for private transportation of black
puplls transfercing under open enrollment to pledomlnanLly
white schools. Called Operation Exodus and led by a black
parent, Ellen Jackson, who testified at the trial, it bused -
approximately 250 black ctudents 12 1965-65 and grew steadily
to approximately 1,100 in 1969-70. ’ At some of the transferee
schools, the students encountered locked doors, physical
seggegation in separate classrooms, auditoriums and corridors
and placement in the rear of classrooms. Anticipating the
arrival of black students, administrators of some transferee
schools had desks unbolted from the f£loor and removed from
classrooms.

A black parent, Underwood, and Operation Exodus complained
in 1969 of racial discriminatioﬂ in the administration of
open enrollment to the Massachusetts Commission Against Dis~

crimination (MCAD), which conducted hearings for twelve days

and issued its findings on June 22, 1971. MCAD ex rel. Under-

wood v. Boston School Committee, No. EDXIV 1 -C. The Comm1831on
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pupiis transferring under open‘enrollmcnt to predominantly
white schools. Called Operation Exodus and led by a black
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arrival of black students, administrators of some transferee
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classrooms. -

A black parent, Underwood, and Operation Exodus complained
in 1969 of racial ‘discrimination in.the édministration of
open enrollment to the Massachusetts Commission Against Dis-
crimination (MCAD), which conducted hearings for twelve days
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By 1971-72 the numver had tapered off to 171, probably
due to the opening of new schools in black neighborhoods and
transfers to suburbdn schools under E%s METCO program.
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concluded that opro caeolleral was aanuiscem.d oith dis-
vriuiugriun o Lhr basis of rhce and colow and issued a

vnuﬂé and desist order. It found, ameny other things, that
(a) parvents and nhlidron congidering opea envollrent applica-

tion were givea little informuacion ovr ho'lp and were often

.
'

- s,

miginforieed or misled at the schools the childyeun were

slready attending »nd by school departeant headduasiers .
o t ! ’

(b) available secat-count figures; were not distributed or wade

casily acecessible to students seeking oren eavollumeat ad-

missions, (¢) parents and students were discouraged from

_atkempting to make applications wader open cnrollment by

priuvcipals, adwinistracors and gu'dance personnzl, (d) per-
sonal inteivioss were used Lo detemaine the race or color
oL the applicants ard to discoursge sapplicants uot desired

D>

by the receiving schonal ¢) the secaig-count of available
y (8] 2 s,

nlaces was not based on estabiished capacity Ligures and was

~

a .nljoctive cowllation und2y tie divection of che particular -
!

scinol principal not rellecting an «ceuvate' count, and
(E)chcu enrollment was a means ol effecting the Cransfer
of students acbitrarily scelected.,”

When the defendants refused to comply vith the Com-
uission's orders, entorcement procecdings ware instituted
in Ocegob.r 1971 in the Superior Court, Equity Mo. 94218, which,
on April 22, 1974, avirveed the MCAD Eindings buE remandea
for a dzto:wmination of mouotuess since the complaining student
had radiuated and open eavolleent had been sﬁpcrscdcd by the

controlled transfer policy. Specifically the court found

that cpen enrolluent had been operated in a discriminatory
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_attempting to make applications uader open envollment by

missions, (c¢). parents and students were discouraged from

cprivcipals, administraitors and guidance personn2l, (d) per-

sonal intevvie s-wore used Lo detemaine the race or color
ot theo app]icanté ard to discouraze applicants not desired
by the recoiving schonsl, (c)'the scat~count of available
olaces was not based on established capacity Ligures uad was

a . ujective cowilation und2y tivr divection of che particular
sciinol principél not reflecting an dCCU;ﬂtC count, and

(£) cpen cnrol]mOAt was a means of effecting the transfer

of studenls arbitrarily sclgctcd. -

When the defendants refused to comply with the Com-
wission's orders, cnforcement proceedings ware instituted
in Octobei 1971 in the sSuperioxr Court, Equity ilo. 94218, which,
on April 22, 1974, ariivie.d the MCAD findings bué remandeé
for a dctvraination of mootuness since the complaining student
had ;raduated and open earollment had been superseded by the

controlled transfer policy. Specifically the court found

that open enrollicent had been opevated in a discriminatory
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4 . mapner so as Lo hinder and in many cases exclude black and
other minority students from trénsferring to schools that

had empty seats. On May 28, 1974 an MNCAD cémmissioner re-
ported that (a) the proceédings are not moot, (b) under the

controlled transfer system, many of the practices previously

N

found and condemned continue to exist, and (c¢) the school .
ccmnittee has not eliminated the d;scriminntion that existed
in the open enrollment system.

For a brief, ten-day period in June 1966, the open
enrollment policy was amended to prohibit transfe;s aggra-
vating racial imbalance. ‘The backgrouﬂd w;s as foilows:
in February 1966 the board rejected the defendants' 1965
racial imbalance plan and made several proposals including
changes in open enrollment. On April 12, 1966 the board
voted to withhold state funds from the Boston schools. At
a:committce mceting’on June 13, the chairman moved that the
open enrollment policy be amended as follows: no pupil may
be permitted to attend a school out of district if his atten-
dance in that school will either cause said school to become
racially imbalanccd or aggravate an already existing condition
of racial imbalance in such school. In support of his motion,
the chairman stated, -

If ycars ago we recognized that there was

merit to the proposition [that a segregated educa-

tion is educationally harwmful] and took steps to

withhold this privilege of open enrollment, today

I don't believe the Patrick T. Cumpbell would be

an imbalanced school. I don't think that the

Solomon Lewenberg would be approaching an imbal-
anced state.

In other words, we could have avolded the
difficulties that we now Face. And I think it's
teasonable to predict that if we don't adopt Some
kind of order such as this we are going to have

- mote dmbalanced s luolg «reatlng, more probletws.

N




vating racial imbalance. The background was as follows:

in February 1966 the board rejected the defendants' 1965

racial imbalance plan and made several proposals including

changes in open enrollment. On April }2, 1966 the board
voted to withhold state funds from the Boston schools. At
a committee meeting on June 13, the chairman moved that the
open cnrollment policy be amended as follows: no pupil may

be permitted to attend a school out offdistrict if his atten-

racially imbalancpd or aggravate an already. exlsting condition .
of racial imba]ance in such school. 1In support of his motion,

the chairman stated,

If years ago we recognized that there was
merit to the proposition [that a segregated cduca-
tion is educationally harmful] and took steps to ‘
withhold this privilege of open enrollment, today
I don't bolieve the Patrick T. Campbell would be i
an imbalanced school. I don't think that the
Solomon Lewenberg would be approaching an imbal-
anced state. 3
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dance in that school will Either cause said school to become

In other words, we could have avoided the
difficulties that we now Face. And I think it's
reasonable to predict that if we don't adopt some
kind of order. such as this we are going to have
more fmbalanced schisols creating more proublems
Ee o aledeking 'L he futuge,
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1his <2cms to we to be the wind of preventive
step ve zhould take now uvhile Ctheve is still an
opportunity to take preventive action,
A dissenthng'munbur responded,
~ Mr. Chairman, I think it is wrong to take
avay this vight, and I don't call it a privilege.
It is absolutely a right that has bsen given o
the people of the City of Boston in the fowm of
open seat énrollment.

The motion passed 3-2. -ilowvever, the state board would not
reiract 1its diéapproval of the defendants' 1965 plan. There-~
fore at the cowmittee's noxt meeting on June 22, onc of the
June 13 mgjority moved to rescind, explaining that the state
funds had not becen released and also that he now believed that
the amendment limiting transfers was an upconstitutional dis-
crimination against white students. The latter point was
endorsed by the.superintendent who said that he believed that
"sur open enrollment policy is the finest open enrollment

28
policy of any school system in America." Rescission was

voted by 3-2. Every year thereafter until 1971, similar amend-
ments to 6pen cnrollment were proposed and rejected.

The basis of the defendants' resistance to curtailment
of open enrollment was crystal clear: it would deprive white
students of their "right to escape' from schools with sub-
stantial percentages of bkgck students. By 1970 the mewmber
vho had switched his vote at the June 22, 1966 meeting had
becn elected by his colleagues as chairman of the school com-
mittea. On Lhe same issue at a January 20, 1970 meeting, he
stated the same position he and other members had often

erplained at previous mectings, as follows,

28 . .
Taking pride in the transfer policy became a refrain
for members at subsequent school committee meetings, e.g.,
- Jowrember— 24— 1970~ “"Boston' s -open--enrollment policy as pres- .




funds had not becen released and also that he now believed that

the amendment limiting tfansfers was an unconstitutional dis-
crimination against white students. The latter po’ 't was

t
eudorsed by t@e superintendent who said that he believ.d that
"our open enrollment policy is the fings§\0pen enrollment
policy of any school system in America." ° Rescission was
voied b; 3-2. Every year thereafter until 1971, similar amend-
merts to open cnrollment were proposed and rejected.

The basis of the defendants' resistaﬁée to curtailment
cf upen cnrollment was crystal clear: it would deprive white
students of their ”right'to escape" from schools with sub-
stantial percentages of black students. By 1970 the member
vho had suitched his vote at the June 22, 1966 meeting had
been elected by his colleagues as chairman of the school com-
mittee. On the same issue at a January 20, 1970 meeting, he

sgated the same position he and other members had often

explained at previous meetings, as follows,

28
Taking pride in the transfer policy became a refrain
for members at subsequent school committee meetings, €.8.,
November 24, 1970, "Boston's open enrollment policy as pres-
ently constituted is the democratic way. It's the American
way. It's what we call freedom of choice.”

i64
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Of course the thing that would have everyone
deeply concerned would be again a school like the
Lewenberg which starts to become evenly balanced
or has become so and the white youngsters start
to apply under open enrollment to move cut, and
under this they would be pretty much chained to
their seats, They wouldn't be allowed to move.

The defendants' ultimate decision in August 19%1 to adopt a
controlled transfer policy was made upon consideration of a
staff memorandum.dated July 9, 1971 outlining available options
and describing open enroéllment as "Parental choice, as to

school attendance, historipallzﬁgranted to families in changing

neighborhoods." (Emphasis added.)

Open entollment did not die without a struggle. On
October 27, 1970, the state board voted unanimously.to modify
the open enrollment policy as follows:

1. Children may enroll in a school other than that -
of their assigmment, on a space-grade available
basig, if, and only if, such enrollment decrcases
racial imbalance (as defined it the Act) in his
school of regular assignment, and/or in the
selected school; )

2, Exceptions to the foregoing policy may be made
only with respect to schools that offer special-
ized courses or curricula that are nct otherwise
availlable to eligible students; individual ex-
ceptions to the foregoing policy may be granted

« by the School Department upon the basis of a
written chowing of hardship by the parents of
the student-applicant; :

3. The foregoing modifications shall be operative
for the school year 1971-72, and to that end

the Title IV, Equal Educational Opportunities
Bureau of this Department is directed to provide
forthwith to local School Committees and Depart-
ments such technical assistance as may be neces-
sary to cnsure implementation of this requirement.

At the committee's next meeting, defendants voted to invite

State Commissioner Sullivan to attend a meeting of the committee

-on- Novembexr 23 ''so that -he -can- try to- justi-fy his position:"
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Openhenrollment did not die without a struggle. On

‘October 27, 1970, the state board voted unanimously to modify

the open enrollment policy as follows:

1‘

Children may enroll in a school other than that
of their assignment, on a space-grade available
basis, if, and only if, such enrollment decreases
racial imbalance (as defined in the Act) in his
school of regular assignment, and/or in the
selected school; '

.Exceptions to the foregoing policy may be made

only with respect to schools that offer dpecial-
ized courses or curricula that are nct otherwise
available to eligible students; individual ex-
ceptions to the foregoing policy may be granted
by .the School Department upon the basis of a ,
written showing of hardship by the parents of
the student-applicant; :

The foregoing modifications shall be cverative
for the school year 1971-72, and to that end

the Title IV, Equal Educational Opportunities:
Bureau of this Department is directed to provide
forthwith to local Schooi ZCommittees and Depart:-
ments such technical assistance as may be neces-
sary to ensure implementation of this requirement.

At the committee's next meeting, defendants voted to invite
b

State Commissioner Sullivan to attend a meeting of the committee

on November 23 '"so that he can try to justify his position."

The Commissioner appeared and gave a comprehensive justification
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of the board's action, séating in part that it was based
upon the unanimous conclusion of the courts that no plan
which involves parcutal or student ;hoice of schools is per-
missible where it results iﬁ racial separation of white and
Negro pupils; and that the Constitution does not permit sc;ool
officials ts facilitate racial separation of pupils. Tﬁe
defendants' response was a vote at a meéting the next day to
sue the state board and seek a declaratory judément that the
board's vote of October 27 was itself unconstitutional. Suit
wa; nevex instituted. On March 31, 1971, the commissioner
requested assurances from the committee by April 16 that open
enrollment would be eliminated. When such assurances were ng@g
forthcoming, the board on May 25 notified the appropriate
state officers to withhold funds otherwise payable to the
Boston school department. On June 15 the dezfendants submi tted
: o

their fourth stage plan to the board without any modification
of the cpen enrollment gcllicy. un June 16 the board extended
its Ma§ 25 withholding cf fu;d5~and on June 22 it rejected
the fourth stage plan. On July 12 the committee amended its
plan but left the open enrollment policy intact. On July 20 '
the board rejected the amencments. On August 16 the committee
amended its plan a secend time,_again leaving open enrollment
intact. On August 17 the board voted 2 resolution r.quiring
that open enrollment be elimipated. Finally, on August 23,
the committee yielded, or at legst seemed to.

During 1970-71, ovpr 6,700 pupils yere attending out-of-

/

district schools under}open enrollmenpc and at least 1,028

/
of these transfers weré Segregative;’ 324 mon-white pupils




the fourth stage plan. On July 12 the committee amended its

was never>instituted. -On Marcﬂ 31, 1971, théwé;ﬁmissioner‘
requested: assurances from the committee by April 16 that/épen
enrcllment would be eliminated. When such assurances were not
fo%thcoming, the board on May 25 notified the appropriat

state officers to withhold funds otherwise payable to the
Boston school department. On June 15 the defendants submijtted
their fourth stage plan to the board without any modificathon
of the open enrollment policy. On June 16 the board extended

its Ma§ 25 withholding of funds and on June 22 it rejectcé

plan but le ft the open enrollment policy intact. On July 20
the board rejected the amendments. On August 16 the committee
amended its plan a second time, again leaving open enroilment
intact. On August 17 the board voted a resolution requiring
that open enrollment be elimipated. Finally, on August 23,
the committee yielded, or at least seemed to.

During 1970-71, over 6,700 pupils were attending out-of-
district schoéls under open enrollment, and at 1eas£ 1,028
of theSeitransfers were segregative: 324 non-white pupils
t;ansferred from majority white to majority non-white

schools and 704 white pupils transferred from majority

non-white to majority white schoois.
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Beyend that, however, the extent of racial segregation caused

by open enrollment in 1970-71 is impossible to pinpoint.

During the same year, 1,546 white students tr;nsferred from

one majority white school to another; and 1,660 black students 1
transferred from one majority black school to anAther. But

how many of these transfers were segregative cannoﬁ\be deter-

mined on the basis of the evidence received at the trial.
B 4
Part of the difficulty lies in the definition of raéial
|

-imbalance in § 37D of the Act: when the per cent oﬁ non-
\ - i

white students ir any public schgol is in excess ogififty per
cent of the total number of students in such schoqi. Thus
racial imbalance is quite different from raciai ségregation.
Suppose, for example, a two-school district witw/an'equal

number of white and blac!" grammar school studenﬁs in which
all black pupils are.assigned to school A and/éll white pupils
are assigned to school B. Both schools woulglbe segregated
but only school A would be imbalanced. Yet/often the terms
were used interchangeably, as illustrated ?y the following
discussion at & committee meeting on October 19, 1971 regarding
proposed e&pansion of a secondary schocl facility:
Chairman: The impurtant thing is that they

need an addition out there at South Boston High.

Who is going to fill it is a decision that is

going to be made later. But we don't want to

stop prog-ess as far as planning for the additionm
is concernzd. Do you follow me?

about it, I don't think the people in South Boston
are going to want to have a racially balanced

Member #1: I follow you, but to be realistic 1
school. 1

Member # 2: The people in South Boston-have
Q a racially balanced school.




white students in any public school is in excess of fifty per
cent of the totﬁl number of students in such séhocl. Thus
racial imbalance is quite different from raciai segregation.
Supﬁbse, for example, a two-school district with an equal
number of white and black grammar school students in wﬁich

all black pupils are.éssigned to school A and all white pupils
are assigned to school B. Both schoois would be segregated

but only school A would be imbalanced. Yet often the terms
were used interchangeably, as 1llustrated by the following
discussion at a committee meeting on October 19, 1971 regarding

proposed expansion of a secondary school facility:
Chairman: The important thing is that they
need an addition out there at South Boston High.
Who is going to £ill it is a decision that’is
going to be made later. But we don't want to
stop progress as far as planning for the addition
is concerned. Do you follow me?

Member #1: I follow you, but to be realistic
about it, I don't think the people in South Boston
are going to want to have a racially balanced
school.

Member # 2: The people in South Boston have
a racially balanced school.

29
The same section also provides, '"The term 'racial
imbalance' refers to a raticv between non-white and other
students in pubiic schools which is sharply out of balance
with the racial composition of the society in which non-white
children study, serve and work. 170
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Chairman: To go ‘forward on the addition
to South Boston High.
/
Member # 1: It would have to be racially ,
balanced.

Chairman: Racially balanced could mean/a
hundred per cent white. /

Member # 1l: I don't think lt would under
Commissioner Sullivan,

Member # 2: Of course not.
) /

Member # 1: Mr. Sullivan is cormitted to
the numbers oame, black and whlte--no question in
my mind about that.

o

Mr. Hambelton (associate superintendent):
we discussed this with the state and we_de<Hot show
them how the school can be balanc‘ﬁ’s;—lntegrated
they will not fund it and that will end the project
right then and there.

Although there vas relatively little direét evidence as to the
segregative effects of open enrollment, they were cumulative
anld probably suhstantial. Transfers under open enrollment were
virtual rerriient; they did not have to be renewed annually and
they qualified transferred studeats for\%he feeder patterns
applicable to graduates of the transferee schools. At school
committe. ceetings during the period from 1966 to 1971, several
members spuke cf’Lewenberg junior high as having become pre-
dominantly black becausé of open enrollment; and individual
members madz tle same statement about other schools, e.g.,
Holwes and Campbell junior highs and Prince elementary school.
In buﬁ, vpen enrollment as administered by the defendants
becane a device for separating the races and contributed sig-
nificantly to the establishment of a dual school system.

The segregative effects of open enrollment were by no
reans remediced by the new controlled transfer policy because

of its numerous exceptions, the most significant of which was

AR




- BHEHD IUW LOE SCRO0L Cdll be Daldnced or integrated,
they will not fund it and that will end the project
right then and there.

Although there was relatively 1itt1§ direct evidence as to Lhe
segregative effects of open enrollmeat, they were cumulative .
and probubly substantiélj Transfers under open enrollment were
e virtiaells porrnaent; they did not have to be renewed annually and
they qualified transferred studeats for the feeder patterms
applicable to graduates of the transferee schools. At school
committev ceetings during the period from 1966 to 1971, several
members spcke cf Lewenberg junior high as having become pre-

\ dominantly black because of open enrollment; and individual
members made tke same statement about other schools, e.g.,
Holmes and Campbell junior highs and Prince elementary school.
In sum, open enrollment as administered by the defendants
became a device for separating the races and contributed sig-
nificantly to the establishment of a dual school system.

The segregative effects of open enrollment were by no

means remedied by the new controlled transfer policy because

of its numerous—exceptions, the most significant of which was
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a "erandFather clause' wherehy "any student who last year
: alleaded an out-of-distirict schicol nader the Cpen Burollwent
Policy may continue to attend such school, so long as a seat
3 wemains available." At.the trial defendants sought to de-
fend the grandfather clause on the grounds that it helped
perpetuate transfers promoting integration and avoided dis-
ripting friendships that had formed among students. The
first ground is specious since transfers promoting racial
balance would have becen allowed anyway uunder the controlled
transfer policy. As for preserving friendships, the record
does not enable the court to discern why the defbndanté
thought this social interest so important. Therc was no
showing that pupils with friends in their out-of-district
3 schools could not have made new friends in their in-district
3 schools or that many of their friends would not also have been
returned with them to the schools whence they came. A major
consequence of the grandfather clause was to restrict severely
the balancing potential of the new policy because nearly all
. I
otherwise available scats out-of-district were alread& oc-
cuplied by transferees under open enrollment. The toéal
number of transfers at all levels of schools under the new
pollcy in 1971-72 was only 319. o

The second exceptidn to the controlled transfer policy

“came in the form of an interpretation of the grandfather

clause by the superintendent with the approval of the school

conmittee. Under date of August 25, 1971 the superinten&ent

issued an explanatory circular including what were called

Mrrhkaw ranad-dorationg!t—as—followgs——-— —(———- — — 1 ——




balance would have bheen allowed anyway under the coutrolled

transfer policy. As for preserving friendships, the recoxd
does not enable the court to discern why the defendants
thought this social interest so important, There was no

showing that pupils with friends in their out-of-district

schools could not have made new friends in their in-district
schools ar that many of their friends would not also have been
returned with them to the.schoolsawhence they came. A major
consequence of the grandfather clause was to restrict severely
the balancing potential of the new policy because nearly all
otherwise available scats out-of-district wére already oc-
cupied by transferees under open enrollment. The total
numger of transfers at all levels of schools under the new
policy in 1971-72 was only 319.

The second exception to the ¢ontrolled transfer policy
came in.the form of an interpretati;n of the grandfather
clause by the superintendent with the approval of the school
committee. Under date of August 23, 1971 the superintendent

issued an explanatory circular including what were called

"other considerations', as follows:
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1. All students presently attending out-of-
district schools under the former Open
Enrollment Policy may coantinue to do so.

2. No new transfers may be cffected under
- the discontinued Open Enrollment Policy.

e 3. Those pupils who avail themsclves of their
- options under this Controlled Transfer
Policy beginning in September 1971 shall
be required to re-apply for their seat on
an annual basis.

Continuation shall be denied‘only in the

case where increased attendance by pupils

living within the district shaZl have

produced a situation of extrcme overcrowding.

4. Special cducational needs and other "hard-

ship" cases should be decided on a case-to-

case basis by the Assistant Supevintendent —

of the home district. ‘
The fine point lay in the second consideration which embodied
the superintendent's view that the grandfather exception ap-
plied not only to students attending out-of-district schools

under open cnrollment during 1970-71 but also students who

in May 1971 had filed applications for transfers which would

begin during September 1971. Such transfers would not be

dcemed "new" becausc applied for before the termination of

\
the open enrollment policy. This construction of the grand-

father clause was, to say the least, difficult to unde¥stand,

so during the committee meeting on September 7, 1971 the
de (endants went, into cxecutive gsession in order that the
superintendent might explain the situation in private. After

his initial explanation, the superintendent sa "I would

hope that my circular would stand. I don't think anybody

will notice it but ourselves.' When the associate superin-
tendent said later during the executive session that he

would agree with the superintendent's interpretation "if the
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ship" cases shoui&_be decided on 'a case-to-

case basis by the Assistant Superintendent

of the home district.
The fine point lay in the second consideration which embodied
the superintendent's view that the grandfather exception ap-
plied not only to students attending out-of-district schools
under open enrollment during 1970-71 but also students who
in May 1971 had filed applications for transfers which would

begin during September 1971. Such transfers would not be

deemed "new" because applied for before the termination of

the open enrollment policy. This construction of the grand-

father clause was, to say the least, difficult to understand,

so during the committee meeting on September 7, 1971 the

defendants went into executive session in order that the
superintend. nt might explain the situation in private. After

his i. .ial explanation, the superintendent' said, "1 would

hope that my circular would stand. I don't think anybody

will notice it but ourselves.'" When the associate superin- R
tendent said later during the executive session that he

would agree with the superintendent's interpretation "if the
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State understands it the same way', the superintendent

replied, " To my point of view, the State isn't going to

find out about it until it's too late." Standing alone,

" the superintendent's cynical comments might be discounted

due to the strain and pressure of the moment--school was
scheduled to open the next day, parental furore over the .
districting for the .new Lee school was rising, etc. But .
their significancé may not be so minimized. They must bé
considered together with similar remarks by committee members
at previous meetings and their frequent expressions of disdain

~

for the state board of education and state officials respon-

sible for enforcing the Racial Imbalance Act. In that context

the superintendent's remarks accurately reflected the bad faith
which characteriéed many ofﬂghe school committee's dealings
with state officials. ‘

A third exception to tbe controlled transfer policy
covered transfers between schools in multi-school elementary
districts. As seen ante, several elementary districts contain
more than one school and they vary greatly in racial composi-
tion, e.g., the Marshall district, in which the Marshall and
Champlain schools are within a half mile of each other and

the student body of the former, in 1971-72, was 597 white

and the latter 94% black. The board complained that this

‘exception did not correspond to its understanding of the new

policy which provided that, ''Before October 15, a student can
only transfer from a school in which his race is in a majority
to a school in which his race is in a minority.'" ( Emphasis

added.) The superintendent replied that the board should




at previous meetings and their frequent expressions of disdein

for the state board of education and state officials respon-
'sible for enfércing the Racial I@balance Act. In that context
the superintendent's remarks accurately reflected the bad faith
which characterized many of the school committee's dealings
with state officials. |

A third exception to the controlled transfer policy
covered transfers between schools in multi-school elementary
districts. As seen ante, several elgmentary districts contain
more than one school and they vary greatly in racial composi-
t?on, e.g., the Marshall district, in which the Marshall and
Cﬁamplain schools are within a half mile of each other and
the student body of the former, in 1971-72, was 597 white
and the latter 94% black. The board complained that this
exception did not correspond to its understanding of the new
policy which provided that, "Before October 15, a student can
only transfer from a school in which his race is in a majority
to a school in which his race is in a minority." ( Emphasis

added.) The superintendent replied that the board should

have understood all along that there would be such an exception.

It remained ia effect and>allowed intra-district segregative

trarsfers t¢ .o tinue. 1’78
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A fourth exception may be callad, for lack of a better
term, "group exceptions' voted by the school committee. One,
already described, permitted 200 black studenté to remain
in Lee school although they did not reside within its district.
Constitutivng approximately one-fourth of Lee school's popu-
lation, this contributed heavily to Lee's opening with a 74%
black enrollment. A related, extraordinary group exception--
never voted, however; by the‘school committee--flowed from
the option given in September 1971 to students encompassed
by the new Lee district who had been attending Fifield, 82%
white, and 0'Hearn, 99% white, schools: although residents
of the new Lee district, they wev: permitted to continuz in
attendance at Fifield and O'Hearn. . At the trial it ;as estab-
lished tﬁat the same option has been continuously granted to
the original beneéiciaries' younger brothers and sisters as
they have entered.the school system.30 Another group excep-
tion allowed 14 white Chittick graduates to avoid their
district junior high, Lewenbarg, which is 957 black. The
asserted basis was safety because of a high crime rate in the
neighborhood, but the same crime rate had to be endured by
black students attending Lewenberg.
A fifth exception to the controlled transfer policy was
"hardship transfers', presumably granted only on ''the basis

of a written showing of hardship by the parents of the student-

applicant." However, hardship transfers were regarded and

30
Whether qualification for this group exception
involves a showing of blood relationship, or extends also
to all pupils residing on streets where the original bene-
ficiaries lived, was left uncertain at the trial, despite
the court's request of defense counsel for clarification.
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of the new Lee district, they were permitted to continue in
atéenéance at Fifield and O'Hearn. , At the trial it was estab-
lished that the same option has been continuously granted to
the original beneficiaries' younger brothers and siéters a
they ﬁave entered the school system.30 Another group excep-
tion allowed 14 white Chittick graduates to avoid their
district junior high, Lewenb2rg, which is 95% black. The
asserted basis was safety because of a high crime rate in the
neighborhood, but the same crime rate had to bé endured by
black studeats éttending Lewenberg.
A fifth exception to the controlled transfer policy was

“hardship transfers', presumably granted only on "the basis

of a written showing of hardship by the parefits of the student-

applicant." However, hardship transfers wére regarded and

30
Whether qualification! for this group exception
involves a showing of blood relationship, or extends also
to all pupils residing on streets where the original bene-
ficiaries lived, was left uncertain at the trial, despite
the court's request of de fense counsel for clarification.
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1" istered merely as a loophole and were explicitly referred f
tc by school committee members as an “escape clause'" and "a
big out." Sometimes these transfers were granted on explicit
racial grourds and at others withdut any showing of hardship
at all. The total number of hardship exceptions was small,
118 during 1971-72, yet hardly de minimis when compared to
the total number of racially balancing transéers auring the
same period, 319.

Viewed together, the open enrollment and controlled
transfer poIicies were managed under the direction of thi////‘
defendants with a singular intention to discrifififg/oﬁ/the |
basis of race. For open enrollment and evasior of éontéb@led
transfer restrictions were antithetical t;’the defendants'
foremost publicized policy to have each pupil ~+tend tﬂe

A
school serving his ngi%hborhood corm'num’.l:y.-1 The court has
alread& found that the '"ncighborhood school" poliéy was no
impediment to segregatiye districting, redistricting, use of
facilities and feeder patterns. So here, when a neighborhood
started to change from Eredominantly white to black, the
"neighborhood school" poiigy was subordinated\to the thte«
students’ presumed right to escape §9 safely white out-of-
district schools. The rasult of the defendants' maneuvering
was to encourage and facilitate the abandonment.by white

students and parents of schools which appeared to be in the

process of becoming predominantly non-white.

31 y

The '"neighbothood school' policy has existed in

Boston more in theory than in practice., At least 30,000
students currently use public transportation; students walk
substantial distances to school, e.g., fourth graders up to
chree-quarters of a mile; high schools enroll students on .
4 rietvmide hacisr elementarv districte mav. on t+he one hand.. -+ i -—B

L
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defendants with a singular intention to discriminate on the

N

basis of race. For open enrollment and evasion of controlled

-

transfer réstrictions were antithetical to the defendants'
forenmost publicized policy to have each pupil attqu the
séhool serving his neighborhood’Egg;unity.3l The couxt has
already/found gh;t the "neighborhooa school" policy was no
impediéent to segregative di;tricting,-redistricting, use of

facilities and feeder patterns. So here, when a neiguoorhood

. started to change from predominantly white to black, the

"neighborhood school" pglicy was subordinatéd to th‘ white
students' presumed right to escape to safely white qut-of—
‘:district schools. The result of the defendants' maneuvering

was to encourage and facilitate the abandonment by whi.te
students and parénts of schools which appeared to be in the

¢
process of becoming predominantiy non-white,

' 31
The "neighbothood school" policy has existed in
. Boston more in theory than in practice. At least 30,000
students currently use public transportation; students walk
suhstantial distances to school, e.g., fourth graders up to
chree-quarters of a mile; high schools enroll students on
7 ~itywide basis; elementary districts may, on the one hand,
"in:ladz several neighborhoods or, on the other, split them
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Faculty and Staff

Plaintiffs' claims in this area, unlike ;hosé heretofore
discussed, concern.policies of the defendants which dis- )
criminated against them ind;rectlyn-but no less significantiy?2
Aﬁother{distinction is that the raéial composition of neighbor?

hoods, segregation in housing, distances to schools and safety

precautions are irrelevant here. See, e.g., Kellx,v./Guinn,

9 ¢cir. 1972, 456 F.2d 100, 107. Except for substitutes called
in on short notice, teachers are not assigned on the basis of

residence. Plaintiffs' principal ciaim involving facdlty and

staf’ is that the defendants have knowingly pursued policies
resglting in racial segregation of teachers and administrative
personnel, thereby reinforcing the racial identifiability of
schools and increasing the racial segregation of students.
Plaintiffs' next claim under this heading raises a further

distinction in that .t does not depend on the Brown and Keyes

and other school cases dacided by the Supremé Court in the
past two decades, bat on traditional equal protection prin- \\

ciples. See Sweatt wv. Painter, 1950, 339 U.S. 629. Speqifically,

plaintiffs éssert-a denial of zqual educational opportunity,
viz., that defendants ha.e knowingly pursued policies resulting
in less qualified,/iezs experienced and lower paid teachers in

predominantly black schools. A third claim is that defendants

32

A school co.mittee's policy and practice with regard

to faculty and staff are among t .e most important indicia

of a segregated ~ystem, Independent of student assignment,
.here it is pcssible to identify a 'white school! oy a 'Negro ]
school' simply b; reference to the racial composition of ‘
|
|

teachers anc staff , . . a prima facie case of vivlation of
substantive cons-itutional rights under the Equhl Protection

] oY A i —
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Clause is sFown." “Swar. v. Charlotte Mecklenburg'Board of
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residence. Plaintiffs' prinecipal claim involving faculty and

staff is that the defendants have knowingly pursued policieaA
resulting in racial segregation of teachers and Qdministrativa
personnel, thereby reinforcing the racial identifiability of
schools and increasing the racial segregation of students.

Plaintiffs' next claim under this headiné raises a further

distinction in that it does not depend on the Brown and Keyes
and other school cases decided by the Supreme Court in the
past two decades, but on traditional equal protection prin-~

ciplés. See Sweatt v. Painter, 1950, 339 U.S. 629. Specifically,

slaintiffs assert -a denial of equal educational opportunity,
viz., that defendants have knowingly pursued policies resulting

in less qualified, less experiemnced and lower paid teachers in

i

N\
\\predominantly black schools. A third claim is that defendants

\ 32 .

A school committee's policy and practqu with regard
to faculty and staff are '"among the most important indicia

of a segregated system. 1ndependent of student assignment,
where it is possible tc identify a 'white school' or a 'Negro
school' simply by reference to the racial composition of
teachers and staff . . . a prima facie case of violation of
subs tantive constitutional rights under the Equal Protection
Clause is shown."’ Swann v. Charlotte Mecklenburg Board of
Education, 1971, 402 U.S. 1, 18. ’ '
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have violated the constitutional right of public school
students to have the school system operated free of racial
discriwination in the recruiting, employment and promotioq
of teachers and staff. Seé Jotmson v. San Francisco Unified

\

School District, N.D. Cal. 1971, 339 F.Supp. 1315, 1332, We

find that plaintiffs have established all three claims.

- A general introductory description of certain aspecks
of teacher employment, classificatiom and tr&nafér will help
to clarify discussion of this grouﬁ of plaintiffs' clai;s.
Probably typically, the Boston school system has always been
structuféd in a way which would impede participation by out-
siders gemerally. The vast majority of teachers have been
prcdicts of local colleges and universities, esgécially
Boston State Teachers College. New teachers wﬁfe appointed

4

fr a eligibility lists compiled on the basis ﬁf the Boston ~
Teachers Examination (BTE), a special essay éypc'tesc given
only in Boston. The only meand of qualifying for nearly all
administrative positions was to serve as a céacher in Boston
for several years. As thought to be reéuired by Massachusetts
‘law, Mass. G.L. c. 151B, § 4(3), the system was colorblind,
i.e., there was no refer 'ce to race on application, transfer
or promotion“forms or in a -acher'’s file.' in recent years
many changes have been made. The teachers umion, Local 66,
AFT—AFL-CIO,\and the school committee entered intoc a collective
bargaining agreement in 1966. The BTE was replaced mainly in
1968 and entirely in 1970 by the National Teachers Examination
(NTE) prepared by the Educatio%pl Testing Service (ETS) of

Princeton, New Jersey. Several programs were gtarted as a

B A o "2
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| Probably typ!caﬂy,‘ the Boston SCNOGL SYSLCW ITX8

structured in a way which %ould impede participation by out-
siders generally. The vaét majority of teachers have been
products of local colleges and universities, especially
Boston State Teachers College. Néw teachers were appointed
from eligibility lists compiled on the basis of the Boston
Teachers Examination (BTE), a special essay type test given
only in Boston. The only means of qualifying for nearly all
administrative positions was to serve as a teacher in Boston

for‘feveral years. As thought to be required by Massachusetts

law, Mass. G.L. c. 151B, § 4(3), the system was‘colorblind,

i.e., there was no reference to race on application, tramsfer

or promotion forms or in a teacher's file. In recent years

many changes have been made. The teachers union, Local 66,
!
AFT-AFL—GiO, and the school committee entered into a collective

bargaining-agreement in 1966. The_BTE -was. repleced mainly in

—

1968 and entirely in 1970 by the National Teachers Examination

(NTE) prepared by the Educational Testing Service (ETS) of
Pringe-.on, New Jersey. Several programs were started as a

/
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result of iitle I of the federal Elcmentary and Secondaryﬁg

Sducation Act of 1965 (ESEA), 20 U.S.C. §§ 24la-244, including
the model demorstration subsystem, elementary enrichment,
and work-study. Sixty black recruits for provisional teaching
positions were trained in a program federally funded under
+he Education Professions Development Act, 20 U.S.C. § 1091
et seq. However, organization and‘bractices of the system
remain much the same, e.g., the complex provisions in the
union contract covering teacher transfers; at appendix C
thereof, set forth procedures and criteria employed since
1951.

Three categories of teachers are employed i1 Boston,
permanent, proﬁisional and temporary substitute. Mass. G.L.
c. 71, § 38G provides,

"No person shall be eligible for employment

by a school committee as a teacher, . . . unless

he has been granted a,certificate by the board;

. . . and provided, further, that a school committee

may upon its request be exempt from the requi-e-

mer .s of +uis section by the department for amy

one school year when compliance therewith would in

the opinion of the department constitute a great

hardship in the securing of teachers for the schools

of a town. This section shall not apply to trade,

vocational, [and]-temporary substitute teachers . . . ."

Permanent tcachers bzve obtaineﬂ certificates from the state
board which requires a bachelor's degree f.om an accredited
college and courses of study and Semester hours therein as
#stablished by the board. Permanent *teachers havé various
~ights under state statutes and the union contract,
Provisional teachers are full-time teachers who have

college degr 2s but laciz state certificates, presumably be-

cause they haven't takern courses in educatlion prescribed by

___“he board. Also, they may not have taken the NIE examination




1951.

Three categories of teachers are employed in Boston,
permanent, provisional and temporary substitute, Mass. G.L.

c. 71, § 38G provides,

"No person shall be eligible for employment
by a school committee as a teacher, . . . unless
he has been granted a certificate by the board;
. and provided, further, that a school committee
may upon its request be exempt from the require-
ments of this section by the department for any
one school year when compliance therewith would in
the opinion of the department. constitute 'a great
hardship in the securing of teachers for the schools
of a town. This' section shall not apply to trade,

vocational, [and] temporary substitute teachers « « « o

Permanent teachers have obtained certificates from the étate
board which requires a bachelor's degree from an accredited
college and courses of study and semester hours therein as
established by the board. Permanent teachers have various
rights under state statutes and the union contract.
Provisional teachers are full-time tééchers who have
college degrees but lack state certificates, presumably be-
cause they haven't taken.courses in education prescribed by
~he board. Also, they may not have taken the NTE examination
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or have doae poorly on it They receive one-ycar contracts
pursuant to the exemption in § 38G for which Boston evidently
qu%lifies each year by sh.wing "a great hardship in the
se;uring of teachers", alétough there is an oversupply of
applicants for permanent pesitiuns to such an extené that
on the major eligible lists the ratio of teacher applicants
to positions is approximately 10 to 1. Approximately 700 or
nearly 15% of the city's full;timq/teachers are provisionals.
They are hired to fill vacancie; which are not permanent and
when there are no candid.“¢s on a particular sublist of the

-

eligible list and, begimning in 1971, for purpc ~¢ .7 minority
recruitment. A provisioral teather may become :nmvrllea
permanent provisional by serving for three cons:cutive years,
after whiéh hé acéquires t:mire under Mass. G.L. c. 71, § &41.
Provisionals ares compensaied ac. a substantialiy lower rate
than teachers with certi..catrs. in the first ~ar of employ-
ment, $1500 less and in the thi-d year, $2100 l:ss. Pro-
visionals have no rights ot ran§Ier or promotion..

The third category of teacéers are temporary substitutes
who fill in for ill or absent teachers on a day-to-day basis
and whose compensation is at'a rate lower than that of pro~‘
visionals. There are alsoia larze number of puvactice teachers
still in college and teachers' aides of one snrt or another,
usually'hired vnder federsl programs.

Vacancies in teaching positions and int building level
administrative positi.ns are filled first by transfers within

\
the system on the basis of senjority. The seniority criterion
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They are hired to f£ill vacancie; which aré not permanent ani
when there are no candid.<cs on a particular sublist of the
eligible list and, beginning in 1971, for purpc ¢ of minority
recéuitment. A provisional teather may become ' ¢n-ralled
permanent provisional by serving for three cons:cutive years,
after which he acquires tenure under Mass. G.L. c. 71, § 41,
Provisionals are compensated a. a substantially lower rate
than teachers with certiilcates. in the first -~ar of employ-
ment, $1500 less and in the thivd year, $2100 l2ss. Pro-
visionals have no rights o: transfer or promotion.

The third category of teachers are temporary substitutes
who fill in for ill or absent teachers on a day-to-day basis
and whose compensation is at a rate lower than that of pro-
visionals., There are also a large number of practice teachers
still in collegé and teachers' aides of one sort or another,
usually hired vnder federsl preograms.

Vacancies in teaching positions and in building level
administrative positions are filled first by transfers within

the system on the basis of senjority. The seniority criterion

has been employec in effecting transfers since 1951 and since
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1966 has been included in the collective bargaining agreement
between the defendants and the teachers union: The necessary
conditions for a transfer are that a faculty member be a
permanent teacher and have taught in that capacity for at
least the two previous years in a Boston public school. Given
an opening for which he or she is qualified and sufficient
seniority, a permanent teacher may transfer every two years.
The proceiure is as follows: by means of superintendent's.
circulars issued twice a year, permanent teachers are notified
of the conditions of their right'to transfer and of the avail-
ability of request forms; there are spaces on the transfer
request formffor five choices of school districts or sections
of the city to which the applicant wishes to be transferred;
the forms are filed with the personnel department which com-
piles lists of requested transfers, ranking the requesting
teachers according to.seniaority which is measured by years of
permanent teaching employment in the Boston public school
system from date of employment; when vacancies in permanent
positions are abéut to occur, principals and headmasters
natify the personnel/department on Request for Permanent
Teacher forms and the vacancies are filled on the basis of
seniority from the transfer.lists. A teacher may refuse an
offered t;gnsfer which he has requested, but if he does so
h2 may not transfer until the following year.

Transfers ace made only in accordance with the procedure
described. Techn%cally the right of permanent teachers to

‘transfer is subject to denidl for the good of the system, but
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gf'Ehé conditions of their right to transfer and of the avail-
gbility'of request forms; there are spaces on the transfer
request form for five choices of school districts or sections
of the city to which the applicant wishes to be transferred;
the forms are filed with the personnel department which com-
piles lists of requested transfers, ranking the requesting
teachers according to seniority which is measured by years of
permanent teaching employment in the Boston public school
system from date of employment; when vacancies in permanent
nositions are about to occur, principals and headmasters
notify the personnel department on Request for Permanent
Teacher forms and the vacancies are filled on the basis of
seniority from the transfer lists. A teacher may refuse an
offered transfer which he has requested, but if he does so
he may not transfer until the following year.

Transfers are made only in accordance with the procedure
described. Technically the right of permanent teachers to
transfer is subjecé to denial for the good of the system. but

a transfer has evidently never been denied on that ground, at
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leas- never on the ground that it would increase racial imbal-
ance. The superintendent also has power to make transfers
for the good of the service; the following provision is in-
cluded in every individual teacher emp loyment contract:
"Tt is understood that the School Committee

of the City of Boston reserves the right to tran. °r

or assign a teacher from one School, district, de-

partment, positionm, grade or subject to another as

the interests of the Boston Public Schools demand."
But this power has never been exercised.

If a vacaacy in a permanent position is not filled by a
transferring teacher, it is normally filled by hiring a cer-
tified teacher from an eligible list of applicants who have

/ .

successfully finished the screen.ng process for hiring new
per%anent teachers. Applicants are listed in the order of the
score they achieved in the screening process, which takes into
account grades on the NIE examination, an interview and creden-
tials such as graduate study and experience. Assignments to
particular séhools are frequently made on the basis of requests
by headmasters and principals. Occasionally, when no certified
applicant is svailable, permanent positions are filled by pro-
visional teachers. At elementary and intermediate levels,
Eranmfers and appointments are made to- districts, not schools,
permitting the principal of a multi-school eiementary district
to assign teechers to schools within his district at his dis-
cretion. y

Vac;;cies in bu}ldfﬁg lovel administrative positions not

rilled by transfers,and cent-al administrative positions, are

filled by promotiéns. Boston's promotion system was suspended
/

~in the spring of 1971 and vacancies since then have been filled
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transferfing teacher, it is normally filled by hiring a cer-
tifiéd teacher from an eligible list of applicants who have
successfully finished the scréening process for hiring new
permanené teachers. Applicants are listed in the order of the
score they achieved in the screening process, which takes into
account grades‘on the NTE examination, an interview and creden-
tials such as graduate study and expefience. Assignments to
particular schools are frequently made on the basis of requests
by headmasters and principals. Occasi nally, when no céertified
applicant is available, permanent posiiions are filled b§ pro-

visional teachers. At elementary and intermediate 1evels,

transfers and appointments are made to districts, not schools,

permitting the principal of a multi-schdol elementary district i

to assign teachers to schools within his district at his dis=-

o

'Y
\
\

Vacancies in building level administ%ative positions not

cretion.

filled by transfers,and central administr;tidé positions, are
fille? by promotioms. Boston's promotion fystem was suspenced
in the spring of 1971 and vacancies since then have been filled

/
on an acting basis. Before 1971 from four \to six years of
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experience ‘vare requlfed to qualify for promotion. Candidates
for promotion applied to the board of examiners, which issued
promotion cetrtificates on the basis of written examihatlons
and interviews. Persons qualifying for pPromotion y:re pléced
on a "rated list" compiled for each type of position;'gug.;\
headmaster, assistant principal, etc. Such lists were drawn
up dnly every third year. Administrative positions of assiy-
tant superintendent and above are not filled by rating, but
/ )

by the superintendent's selection and school . committee approval.

Racial’Segregation,/

Black teachers are spgregated 1n black schools. 1In 1972-

73 5here were majority black enrollments at 59 of the city's

|

. 201 schools. Of the total of 356 black teachefs, permanent

and provisional, 244 were seééiohed at those 59 schools. The

percentages of the total number of black teachers in the system

who were teaching at majority black schools during the five /

previous years follow:

1967-68 67%
| 6869 68%
69-70 70%
70-71 727,
71-72 147, .

A rough understatemen: of the -ituation is that less than one-

- -

third of the schools are majority black,/But over two-thirds

of the black teachers are sent to them. ; g

Whatever the angle from which a view is taken,. the picture
33
is the same. 1In 1971-72 the defendants hired 82. black teachers

permanent and provisional, for the first time. ‘0f_£hls cotal

»

33
This is the latest year for which the partles sub-
mitted information of this kind. Occasignally, in.previous
portions of the opinion, 1971-72 figures were used rather than
1972-73 because maps and -charts had b€en prepared. bv +the parties




‘73 there were major:fi/giigkzeﬁ§ollments at 59 of the city's
201 schoéls. Of the total of 356 black teacﬁefs, permanent

and provisional, 244 were stationed at those 59 schools., The
/ﬁE;Z;;::;es of the total number of black teachers. in the system
who were teaching at majority black schools during the five

|
previous years follow:

. \ i ) .

Black teachers are segregated in black schools. 1In 1972- 1

1967-68 67% 1
|
|
|
|

4 68-69 - 687, .
_ 69-70 70%
. 70-71 72%
71-72 : 74%

I
A roug% understatement of the situation is that less thgg one-
Ehird of the schools are majority black, buéiover two-thir&s
of the black teachers are sent to them.
, Whatever the angle from which a view is.taken, the pipture
is the same. 1In 1971-7233 the defendants hired 82 black teachers,

permanent and provisional, for the first time. Of this total

33 \ )

This is the latest year .for which the parties sub-
mitted information of this kind. ' Occasionally, in previous
portions of the opinion, 1971-72 figures were used rather than
1972-73 because maps and chart's had been prepared by the parties
before the later figures became available., Also, whenever
unqualified in this section of the opinion, "teachers' includes
both permanent and provisional.

;43¢
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approximatelQ three-quarters, precisely 61, were assigned to

teach at that\iraction of the city's schools, less than one-
thi%d, which weée majority black. Exagtly half of the ﬁéw
black teachers were assigped to seven sthools whose enroll-
meééé were‘over 90% black: Champlain, Higginson, Holmes,
King, Lewenberg, Paine and Timilty. In 1971-72 there were

158 elementary schools in tﬁg system and 167 black teachers

were assigned to them. However, three or more black teachers

G

-were assigned to the ﬁpllowing 18 schools, whose total enroll-

ments and numbers of white pupils and percenééges of white
pupils of the total enrollments are also listed:

Elementary Black White Total White %

~ Schools Teachers Students Students of Total
Bacon* 4 2 < 199 ) 1%
Baker 5 9 N 466 2
‘Dearborn* 9 5 456 1
Di.ckerman* 7 0 311 -0
Ellis 3 6 600 1
Emerson 4 59 333 18
Fenwick 3 12 - 317 4

. Garrison 3 4 904 4
Gibson "8 25 589 4
Greenwood 5 13 800 1.6
Hale 4 5 286 1.7

. Heowa* 6 4 422 1
Hurley 3 23 464 4.9
Lee - 6 229 1089 21
Marshall 8 €99 1185 59
Mason 3 712 261 28
Paine 7 25 ‘ 795 3
Parikins 3 1 4 125 .8

/
Lee and Marshall might well be eliminated from the table, since

Lee was so special a situation and MarshaLi is a new so-called
mzenet school. Of the remaining 16 schools to théh three or
nore bla;k teachers were assigned, only Emerson and Mason had
stuuent enrollments as high as 57 white. Fourteen elementary
schools with three or more black teachers on their faculties \

had s:uaent enrollments in which white students comprised less




‘%?}eﬁeﬁtary Black White- Total White %

Schools _ Teachers Students Students of Total
Dacon* 4 2 199 . 1%
Baker 5 9 466 2
Dearborn* 9 5 456 1
Dickerman¥* 7 0 311 0
Ellis 3 6 600 1
Emerson 4 59 333 18
Fenwick 3 12 317 4
Garrison 3 4 904 4
Gibson 8 25 - 589 4
Greenwood 5. 13 800 1.6
Hale 4 5 286 1.7
Howa* 6 4 422 1
Hurley 3 23 464 4.9
Lee 6 229 - 1089 21
Marshall 8 €99 . 1185 59

+Mason 3 72 261 28
Paine / 7 25 ’ 795 3
Perkins 3 1 125 .8

Lee and Ma;shall might well be eliminated from the table, §ince
Lee was so special a situation and Marshall is a new so-called
megnet school. Of the remaining 16 schools to which three.Sr
more black teachers were assigne#, only Emerson and Mason had
stuwent enrollments as high as 57 white. Fourteen elementary
schoolé with three or more black teachers on their féculties

had student enrollments in which white students comprised less
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than 5%. In nine such séhoois thére we;e fewer than ten
tht‘-pupils in the entire school, In four (marked withJan
asteYisk), white pupils were outnumbe;ed by black teachers.

On the other hand, as of 1972-73 no black classroom teacher,
permanent or provisional; had g&gz been assigned to 81 of
Boston's 201 schools; and an aéﬁitional 35 schools have had
only one black téacher in any year since 1967-68, the earliest
_year for which figures were put in evidence. . N

Black administrators are also segregatéd. In 1972-73 all

five black principals were at majority black schools, as follows:
Emerson, 66% black; Lewis, 72%; Tileston, 72%; King, 95%; and

Timilty, 97%. There were fourteen black assistant principals

and assistant headmasters and all were assigned to majority

- black schools, as follows: Trotter, 53% black; English, 81%;

Burke, 91%; Champlain, 93%; and Timilty,.97%. Black temporary

teachers are also segregated, partly because a proper factor

in ;héir selection is proximity of the teacher's residence to

the school needing a day-to-day substitute on short ?otice.

Another reason, however, is that index cards cf blacks desiring

substitute work often include the names of either of two minority

recruiters and this is used by the personnel departmené to

match the substitute's race with 5be requesting school's racial

composition., Figures as to substitutes Were not put in evidence.
Racial segregation of full-time faculty and staff has been

attributable first to requests by principals and headmasters

that black teachers be assigned to their districts. Such

racial requesté are received from ten to fifteen district
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five blaJk principals'were at ﬁajority black ;chools, as follows:
Emersgq, 86% black; Lewis, 72%; ;iiestbn, 72%; King, 95%; and
Timilty, 97%. There were fourteen black éssistént-principals
énd assistant headmasters and all were assigned to majority
black schools,(as.follo&s: Trotter, 53% black; English, 81%;
. Burke, 91%; Chémplain, 93%; and Timilty, 97%. Black temporary
teacherg are also segregated, partly because é proper factor
in their selection is pr§ximity of the teacher's resiaence fo

the school needing a day-to-day substitute on short notice.

- Another reason, however, is that index cards cf blacks desiring

. substitute work often include the names of either’ of two minority

recruiters and this is used by the personmnel department to

match the substicute‘s.race with the requesting school's racial

composition. Figures as to substitutes were not gut in evidence.
Racial segregation of full-time/f;:;ity and éfaff has been

attributable first to requests by principals and headmasters

tha£ black teachers be assigned to.their districts. Such

racial requests are received from ten to fifteen district
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i A
principals a year and are honored by the personncl department

whenever possible. Senior school administrators and the
defendants were well aware of‘this practice. The second
cause was the tendency of permanent teachers who had taught

at majority black schools for at least two years to exercise

R —- -

their transfer prerogative to transfer to majority white schools,

In 1971 and 1972, a total of 100 such requests were made and

39 Qere granted. In thée same pqr;qd, oniy ‘two requests for

transfers from majority white t> majority black s;hools were

made, and neithar was granted. In the same period there was

but one transfecr ﬁroh an ciementary school witl a lower per-

] . cent of/black pupils to an elementary school w.th a higher
percent--it was from a schiool with a black enr(llment of
50-60% to one with 80-907%. There was no educational justifica:
tion fog these transfers,\i.e. there was no p. rticular need

! .

for more experienced teaqhers ‘n the receiving schools. ThESe
'facés are related to the pract:ce bf filling p-rmanent .vacan-
cies by transfcr before new aprointmen:s and t:e current
oversupply of feachers. Candidates who are nc: near the top
of the eligible list may find *hat their only chance to enter
the system is “o start teachinz in a predominantly black school;
then after two &ears they will requgst a transfer. This situ-
‘ation was well known to senior administfatora and the defen-

dénts; assistant superintendent Griffith, testifying on

deposition abcut a meeting of the board of superintendents,

said, o . -

"That there should te some policy of retaining
]ERJ(j teachers. Because, as we see it, it is #sasier for
’ ~a person to gain access jinto the school system by
i ] om‘in Q:i‘ﬂ:thnough:a:t‘r.ou b:le d:S Ch OO.J:.::I‘E;‘V.OU:I:QOk - - S T T T T
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made, and neither was granted. 1In the same period there was

but one transfer from anaelementary school witl a lower pér-
cent of black pupils to an elenentar& school with a higher
percent--i% was from a scliool with a black enrc llment of
50-60% to one with 80-90%. There was no educational justifica-
‘tion for these transfe?s, i.e. there was no p-rticﬁlaf need
for more experienced téacheré’in the receiviné schools, Thése
facts are related to the pract:ce of filling p-rmanent vacan-
‘cies by transfcr before new apnointments and tie current
oversupply of fieachers. ' Candidates who aré nct near the top

. i - .
of the eligible list may find “hat their only :hance to -enter

the system is “o start teachinz in a predominantly black school;h'

then after two years they will request a transfer. This situ-
ation was well .knowt to senior administrators and the defen-
dants; assistant superintendent Griffith, testifying ou

deposition abcut a meeting of the board of superintendents,

¢

said,

"That there should te some policy of retaining
teachers. Because, as we see it, it is ecasier for
a person to gain access jnto the school system by
coming ir through a troubled school. If you look
at the top of a-list and you have very, very high

) 202
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scores--i 'Ll not say mine out of ten times, but ¢ .
a goodly degree of these people will refuse ap-
pointments to troubled schools. So the teacher
that wants to get in the system will take the
troubled school, knowing that in two years they
can move out.'" .

\

The pattcfn of faculty transfer from black to white schools
in Boston was meritioned in the study report of the federal
Civil Rights Commission filed in 1966; and the subject was

' discussed at several school committce mectings. Las*ly, over
of the
one-third/black teachers, 125 of 356, are provisional teachers

with no transfer rights; and bléck permanent teachers generally
N ;

have less senicrity than most vhite permanent teachers. The

transfer system's exclusive reliance on seniority thus effec-
tively locks mcny black teachers in the schools to which they

are initially :ssigned, usually majority black, énd allows
"hité teachérs with seniority to transfer from these sameJ
schools to ofhcrs. ‘ . /
Defendant have aréued that assignment of black teachers

to predominant y black schools is educationally justifiable

w e blach: ~achers serve o adult role models and inspira-
ticnal example: to black pupils. The record, however, is
barvan of evid nce supperting .he argument. bne witness,
assoéiate supe ‘intendent Leftwich, testified thaf a need by
bk roungster for adult role models would in his opinion be
1 logical explination for granting requests of black teachers
for assignrent: to predominsntly black scﬂools. But his was
rnﬁécdedly a C1rbsto$c opinion unsupported by any study ox

vmpirical data. The defendants never made any systemipic

. /
faquiry concerning whether assigning black teachers fo black




- transler system's exXcluslve reliance on sSenlolity thus ellce=
tively locks meny black teachers in the schools to which they
are initially :ssigned, usually majority black, and allows

~hite teachers with seniori:y to transfer from these same

t

.schools to others.
/

Defendant have argued that assignment of black teachers

)

to predominant y black schools is educationally justifiable

wa~gr~e bhlack  cachers srrre 2 adult role models and ‘nspira-

tional exdﬁplo- to black pupils. The record, however, is
bayrven of evidince supperting .he argument. One witness,
associate supe ‘intendent Leftwich, testified that a need by

b1 ick wvoungster: for adult role models would in his opinion be
!
a logical explination for granting requests of black teachers

.

.for assignnent: to predominantly black schools. But his was
. /
/

rnncedcdly.a c irbstone opinion unsupported by any study or

cmpirical data. The defendants never made any systematic

faquiry concerning whether assigning black teachers to black
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schools inspires the confidence, or coincides with the wishes

~ of, the black community. More importantiy, there was no

evidence that such considerations id fact played =ny part in
the frequent ‘matching of the races of teachers and pupils.
Defendants also contended that racial matching, when

requested by -black teachers, would have educational value

~because such teachers would likely be especially-dedicated

to the training and progress.J black pupils.. The first diffi-
culty with this contention is the paucﬁty of supporting evi-

dence. The only evidence in|{the entire record that black

teachers requested assignmen s to black schools had to do with

two groups of black prov181opa1 recruits trained under the
Education Profession Developmen;&Act (EPDA), 20 during the
summer of 1971 and 40 in the summer of 1972. Assistant super-
inténdent Griffith, who is in Eharge of minority recruitment,
testified on deposition that the 1972 group of 40 '"by and large
preferred placement in black schpols" and that the personunel

department attempted to go along with their ;hinking and place
o N )
them in _the black schools. But there was no evidence that ‘the

l
black recruits actually requested such assignments. Surely

AN

the legislative intent of Congress @n passing the federal Act

s

was not to segregate black teachers in black schools. The

€
3

defendants have never‘inquired of black teachers generally
about the kind or degree of their commitment; if\any,.to teacﬁ
in black schools, More fundamentally, even if defendants had
done so, and black teachers requested assignﬁents to black

schools, this would not overcome the prohibition of the Four-

teenth Amendment which bans intentional ‘racial segregation in

Y
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dence. The only evidence in.the entire record that black

teachers requested assignments to black schools had *to do witn

two zroups of black provisional recruits trained under the
Education Profession Development Act (EPDA), 20 during the

summer of 1971 and 40 in the summer of 1972. Assistant super-
intendent Griﬁfith who is in charge of minority recruitment
testified on deposition that the 1972 group of 40 "'by and large
preferred placement in black schools" and that the personnel
department attempted to go along with.their thinking and place
them in tFe black schools. But there was no evidence that the
black recruits actually regquested such assignments. Sureiy
the legislative intent of‘Longress in passing the federal Act
nas not to segregate blaek teachers in bleck schools. The
defendants have never inquired of blaék teaehers generally
about the kind or degree of their commitment, if any, to teacn
in black schobls. More fundamentally, even if defndants had
done so, and black teachers requested gssignments.to black
scheols this would not oveécome the prohibition oé the Four-
teenth Amendment which bans intentional racial segregation in

public schools whatever may be the desires of black teachers

or parents. dg_ger v. Aaron, 1958, 358 U.s. 1; Booker V.

Special School District No. 1, D. Minn. 1972 351 F Supp. 799, 809.
- 101 - 206
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! Unequal Education

Thé gist of plaintiffs' clain Feve 18 that the defendantcs'

practices heretofore described result in predominantly black
l

» ‘\\ !
schools being staffed with less .qualified and experienced

teachers and with everchanging faculties, all to the detriment
\

of black pupllS who generally are receiving an educatlon unequal
/

to that be1ng given white puplls ~ This claim is not geared to
the E&Clal comp081t1fn of the faculty and staff at predominantly
black schools bﬁt to the quality of educatlon available to

\

students attendlng theim. The facts support plaintiffs' claim.
Uncertified, provisional teache;éﬁ of whom there were 585

in the system in 1971-72 and 690 in 1972-73, are found in much
_greater numbers in preéominantly black schools than in pre-
dominantly white schools. Statietics were ccmpiled for 19%6-7;
4and 1971-72 and a clear pattern with but minor exceptions
emetges in both years: the blacker 'the school the larger the
percent of p{?ViSlonal tpachers. The follow1ng‘tab1e shows

the distribution of provisional teachers\as related to. the
racial composition of elementary schools in 1971-72 but is

representative of percentages at schools at all levels in that

year and in 1970-71:

2
*

; % Black Number of " 9% Permanent
Students Provisionals Teachers
- 90-100% 106 " 78.1%
24 schools
80-90% 34 74,67
9 schools

/
70-807, 15 8% 87, /
5 schools ;

e 60=70% o 39— 857y




students attend%ng them, The'factsﬁsupport piaintiffs' claim.
Uncer&ified, p;ovisional teachers, of whom there were 585
in the system'in 1971-72 and 690 in 1972-73, are found in mach
greater nu&bers in p;edominantly black schools than in pre-
Qominantly white schéols. Statistics were compiled for I;ZOP71
and 1971-72 and a élgér paftern’with but minor exceptions
emerges in Both years: the blacker the school, the larger the
percent of provisional teachers. The following table shows
the distribution of proviéionél teachers as related to.the
racial coméosﬁtion of elémentéry schools in 1971-72 but is

representative of percentages at schools at all levels in that

year and in 1970-71:

% Black Number of % Permanent
‘Students ~ Provisionals Teachers
90-100% - 106 ' 78.1%
24 scéhools .
i)
80-90% 34 . - 74, 6%
9 schools - '
70-80% - 15 84.8%
5 schools \
60-70% 19 . 85.7%
4 schools ’
(3 -
50-60% 12 85.9%
4 schocls | - .
. . i
<08
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% Black . Number of % Permanent
© Students Provisionals Teachers
40-50% ' 25 79.2%
6 schools- P
30-407, 31 . 81.27%
9 schools : . !
20-30% ' 14 82.9%
4 schools
105207% 19 91.0%
}4 schools ’
" 0-10% ' 60 94.6%
78 schools ! %
v ]

Note  that schools above 80% black enrollment had an average

of more than four provisional teachgrs per schooi; and that
schools under 20% black enrollment had an average of less
.than one provisfonél Eea;her per school. A simiiar péttern
emerges when one calculates the years!of teachers' service in
the Bbséoﬂ'school systeﬁ in relgtion}ﬁo the racial composition
of the schools to which they are assigned. This was done for

elementary schools in 1970-71, with the following results:

% Black Average Years in

i Students Boston Schools .
g 90-100% /‘ 5. 67
80-90% | / 5.02
e 70-80% - o 7.26 )
60-70% . 6.40
- : , |
50-607% 7.74
40-507% 8.95
30-40% 8.52
20-30% - 11.33
10-207% 10.20

-
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7% Black
- Students

90-100%
80-90%

70-80%

60-70%
o © 50-60%
40-50%
30-40%
20-30%
10-20%
+0-10%

\

of more than four prbvisional teachers per school; and that _

than one provisional teacher per schocl.

Note that schools above 807 black enroliment had an, average . N

schools under 20% black enrollment had an average of less

A similar pattern

emerges when one calculates the years of teachers' service in '
the Boston schoolzsystem in relation to the racial composition
of the schools to which they are assigned. This was done for

elementary schools in 1970-71, with the following results:

Average Years in
Boston Schools

\ 5.

5

11.
10.
13.

67

.02
26
40
.74
.95
.52

33
20
53
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This table is consistent with t%e nrevious one; it also
suggegts4th§t the system may cnannel teachers into pro-
gressively whiter schoois as Fneir seniority increases until
they a;¥ive,and rewnin aé’schnols less than 30% blank.

s

Provisional teachers afé not merely novices, but novices
whose lack of qualificationé and training necessitate their
exemption from the n/9v151on of state law, Mass. G.L. c. 71,

§ 38G, that ''No person sha&l be eligible for employment by a
school committee as a teacher . . . unless he has been gnanted
a certificate by the board." They may be given one-year non-
tracts without even having téken the NTE or other standard
examination which tests their subject matter competenee, bf
course it is possible, as argued by defense counsei, that a
particular provisional may be a better teacher than one who
has taken the usual courses in education and has received a
creditable gcofe on the NTE and when interviewen has compared
favorably with cther applicants for appointment. But the odds
are against it. Generilty, it\cannnt be doubted thaq?the
prnfessional qualificat&ons and skills of provisionjﬁs are
inferior to those of permanent appointees. They E:é paid
lower;saiarigsz have slim prospects of permanent ag%ointment
and>po ;fospectg of promotion or transfer and gen74a11y lack
the szature of ‘newly appointed permanent teachers.

Aé in any calling, exp;rienced practitioneré are ordinarily

_more effective than novices, regardless of nértification. The
erpert witness for the defendants so testified: A highly

cépable principal who was selected to head Lee school, Miss

_Frances Kelly, testified, e




a certificate by the board.m They may be given bne-year éon-
tracts without eQen having taken the NTE or other standard
examination which tests the%r subject matter competence. Of
course it is possible, as aréued by defense counsel, that a
particular provisional may be a better teachéf than one who
has taken the usual courses in education and has received a
creditable score on the NTE aﬁd when interviewed has compared
favorably with other applicants for appointment. But the odds
are against it. Generally, it cannot be dsubted that the
brofessional qyalifications and skills of provisionals dre
inferior to t;;se of permanent éppointees. They are paid
lower szlaries, have slim prospects of pe;ﬁanent appointment
and no prospects of promotion or transfer and generally 1ack
the stature of nmewly appointed permanent teachers..

As in any calling, experienced practitioners are ordinarily
more effective than novices, regardless of certification. The
expert witness for the defendants so testified. A highly

capable principal who was selected to head Lee school, Miss

Frances Kelly, testified,
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Aruitoxt provided by Eic:

‘were known to senior administrators as well as to the defendants.

2413

"I wouldn't want to see a school, any school,
with too high a percentage of first-year teachers
in it, because the first-year teacher does need
helping hands from experienced ones around him and
1f you have too many first-year teachers in a build-
ing, percentage-wise, then the experienced teachers

can't keep up with their errors and the thing becomes
very unmanageable, " ' .

The need for more experienced teachers in black schools was
discussed at school committee meetings on several occasions;

\gametimes it was referred to as an "experience imbalance." At

]

a meeting on March 10, 1970, a member stateA,

\ "These are the schools where we should have

'\\ teachers who have much experience. Our most ex-
perienced teachers are needed there. The fact of
“the matter is that the inner city schools have a
far greater proportiocn of first year, second year,

and third year teachers." o

ki
v

4

Problems attributable to teacher inexperience in black schébig

- ]

The combination’ of a disproportionate number, of provisional

3>

e >

teachers at black schools and the righfldf permanent teachers

s .
to transfer after serving at a school for two years visited

" another inequality upon black students, viz., a rate of teacher

turnover higher than at predominantly white schools, referred
to sometimes as staff instability. This subject was discussed

at several school committee meetings. On March 28, 1972, for

¥

example, the chairman of the parents' advisory board at Lewen-
berg }unior high, then 95% black, addressed the committee

regarding the poor performance of students there on citywide

tests, as follows,

1

"Our main concern is the low level of student o
output at Lewenberg Junior High School. Our children
exhibit low skill lewels in arithmetic and reading.

Tl-le gi’r§*g”’i§§ll§ fAI~AS-hall~~§peak*-onv*j;SMEhe>~].’;S_SAue»~ S T I T T

—~—— e TR
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perienced teachers are needed there. The fact of
thé matter is that the inmer city schools have a .
far greater proportion of first year, second year,
and third year teachers,"

H

Problems attributable to teacher inexperience in black schools

were known to senior administrators as well as to the defendants.

N

The combination of a disproportionate number of provisional

. \
teachers at black schools and the right of permanent teachers

-

« \ \
to transfer aftg; serving at a school for two years visited

another inequaliﬁi upon black students, viz., a rate of teacher

turnover_higher than at predominantly white schools, referred

. - N\
to sometimes as staff instability. This subject was discussed

at several school committee meetings. On March 28, 1972, fhr
]

example, the chairman of the parents' advisory board at Lewena\\

berg Bunior high, then 95% black, addressed the committee

regarding the poor performance of students there on citywide

tests, as follows,

"Our main concern is the low level of student
3 output at Lewenberg Junior High School. Our children
. exhibit low $kill levels in arithmetic and reading.

—
i

\
. . - .

The first issue ‘I shall speak on is-the issue
of staffing. Our position is that you take action
to stabilize the staff. Today most staff members
at the school are new to it and to .teaching. 1In
fact, many members of the staff are provisional
teachers, and, therefore. have no chance to .become |
permanently appointed to the building."




‘The defendants and senior administrators were aware that the

state professional staff Sufvey for 1970-71, the only year as

i . _Assistant Principal and =

4
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high rate of teacher turnover at predominantly black schools
was educationally harmful. Associate superintendent Leftwich
testified, "The high rate of turnover, there is no quesfion
in my mind, is a bad thing and needs to be addressed in terms
of remedy." e

Therefore the court finds, as requested by plaintiffs,
that teacher resources in Boston have been disproportionately
allocated on a systematic basis and this distribution operates
to deny black students an equai educational opportunity.
Hobson vgﬂﬁénsen;$51nD.C. 1971, 327 F.Supp. 844; Spangler v.

pasedena City Board of Education, C.D. Cal. 1970, 311 F.Supp.

*

501, 514-15, 524; and Johnson v. San Francisco Unified School w

Dlstrlct, 5upra, at 1318, where the court stated,

"The law is settled that school authorities
violate the Constitution by assigning . . . teachers
of ,limited experience to 'black' schools while
assigning few, if any, such teachers to.- 'white
schools.'" \ ' i
Hiring and Promotion
For 1972-73, there were 4243 peimanent teachers in the

Boston school system, of whom 231, or 5.4%, were black. A

to which such a survey was ofﬁered in.evidenceg gave a racial
breakdown of thé various administrative positions in the -Boston ,
school system for that school year, as follows:

Position : Whites Blacks

Principal and
Headmaster \ 76 ' 3




allocated on a systematic basis and this distribuition operates
to deny black students an equal educational opportunity.

Hobson v. Hamsen, D. D.C. 1971, 327 F.Supp. 844, Sgangler'v; .

Pasedena City Board of Education, C,D. Cal. 1970, 311 F.Supp.

501, 514-15, 524; and Johnson v. San Francisco Unified School

District, supra, at 1318, where the court stated,

"The law is settled that school authorities
violate the Constitution by assigning . . . teachers
of limited experience to 'black' schools while
assigning few, if any, such teachers to whlte
schools.'"

Hirimg and Promotion’

For 1972-73, there were 4243 permanent teachers in the
Boston school system, of whom 231, ox 5.4%, were black. A
state professional staff survey for 1970-71, the only year as
to which such a survey was offered in evidence, gave a racial
breakdown of the various administrative positions in the-Boéton

school system for that school year, as follows:

p ;
Position ’ Whites Blacks

Principal and ‘ X

Headmaster 76 3

[

Assistant Principal and

Assistant Headmaster 194 11

b

Director of Department

and Manager 27 . . 0
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Position Whites Blacks
Assistant Director of
Department and
Assistant Manager 49 -2
Supervisor and Consultant .29 2
Attendance Supervisor 46 0
(Truant Officer)
Psychologists 28 f)
g
= Teachers Assigned .to Home !
Bound Instruction 42 0 ’
3 - ,/
Total 491 18 - /
Blacks filled approximately 3,57 of the positions. These per- /
centages may bé contrasted with those of black students in the.

system, approximately 33%, and of the city's black population,
approximately 167%. Plaintiffs contend that the disparity ig
’due to racially discriminatory hiring and promotion practices
knowingly followed by the deféﬁdagts, and hence violative of
plaintifés',gights under the Fourteenth Amendment. \ )
Plainti;fs' complaint concerning hiring practices rests
\1arge1y upon defendants' misuse of the National Teachers Exgm-
ination (NTE). It is based upon legal principles discussed

comprehensively in Castro v. Beecher, 1 Cir. 1972, 459 F.2d 725,

Permanent teacherS in Boston are selected from eligible lists

and offered éositions in the order of their ranking, which is ‘ ‘
determined by scores comprised of three components: the results 1
of an examination, a personal interview, and credentials such

as previous teaching ratings and years'of experience. Until

1968 all applicants took an essay examination prepared by the

34 ’
. "Th i'S._‘d i:S pa ri‘tV:;i:S;‘D I.'Ob a b.l"y.‘_uu é:to‘:.('_l").'_ithe._’ r.ejl a.t’iMeZLY.— -




‘potal ' 491 - 718

Y

Blacks filled approximately 3.5% of the positionms. 'These per-
centages may be contrasted with those of black students in the
system, approximately 33%, and of the city's black population,

34 5

-

approximately 16%. Plaintiffs contend that the disparity is

due to racially discriminatory hiring and, promotion practices.
knowingly followed by the defendants, and hence violative of
plaintiffs.' rights under thé Fourteenth Amendment.

Plaintiffs' complaint concerning hiring practices fests
laizely upon defendants' misuse of the National Teachers E;am-

ination (NIE). It is based upon legal principles discussed

comprehensi&ely in'Cagtro v. Beecher, 1 Cir. 1972, 459 F.2d 725.
Permanent teachers in Boston are selected from eligible lists
and offered positions in the order of their ranking, which is
determined by sgores compfised of three components: the results

of an examination, a personal interview, and credentials such

as previous teaching ratings and years of experience. Until
N - -t -

1968 all appli&ants took an eésay examination prepared by the

iy

34 R ' L

This disparif§ is probably due to (1) the relatively
younger mean age of Boston's black population and (2) the
larger proportion of white students enrolled in private schools,
including roughly 30,000 in parochial schools, which associate
superintendent.foriplanning Leftwich estimated to have enroll-
_ments averaging between 75% and 8023&. te students. <
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school system's board of examiners. Kunown as the Boston
Teachers Examination (BTE), the examination was never formally
‘validated, i.e., determined to be significantly related to

the capacity of applicants to become good teachers. From 1968.

, until 1970 applicants were allowed to take instead the Teaching

Area Examination of the National Teacﬁer Examinations (NIE),
which is prepare& by the Educational Testing Service (ETS) of _ |
Princeton, NeQ\Jersey, and administered thrbughout the country. ‘
In 1970 the BTE was discontinued. At the time of the switch
the board of examiners, which is responsible for hiring teachers &
in Boston, set a cut-off score of 560 out of an accepted maximum

| of 800 points on the NTE, a figure that matched the 70% grade
formerly required to pass the BTE.35 Persons who ''pass'" the
NTE by scoring above the cut-off are accorded brief interviews,
which are held in Boston; the interviewer marks applicants in
four equal areas: appearance, use of English; personality;
and attitude toward teaching. In/ﬁractice, an applicant's total
rank score (NTE, interview, credeétials) has an almost perfece
correlatioé with his NTE rank score, i.e., nearly everyone re-
ceives the same total score 6n/%he interview and credentials
parts of the grading. Thus, ;s a Eréctical Qatter,‘whether and
in what;order applicants tor permanent teaching positions are
Hired depend almost éntirely on their perform;nce oh the NTE.

Defendants' use ¢f the NTE in this fashion conflicts with

the recommendations of Educational Testing Service which pre-

pares it. ETS has emphasized in several publications that

b 35
lﬁBJ‘Q. The maximum score on the BTE had been 400, and 280, .
- O 70%,dwas<the grade required. to. qualify for anAintenview.ﬁ,ﬁﬁﬁ_._fwf;
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the board of examiners, which is responsiblé for hiring teachers

in Boston, set a cut-off scof; of 560 out of an accepted maximum

of 800 points on the hTE, a figure that matched the 70% grade

formerly required to pass the BTE.3$4 fersons who ''pass'" the

NTE by scoring above the cut—gff are accorded brief inte;views,

which are held in Boston; the interviewer marksiapplicants in

. \

four equal areas: appearance, use of English, personality,

and.attipude’toward‘teaching. In practice, an applicant's total
" rank score (NITE, interview, credentials) hgs an almost perfect

correlatioA with his NTE raﬁk score, i.e:; nearly everyone re-

ceives the same total score on the interview and credentials

parts of the grading. Thus, as a practical matter, whether and

in what order applicants for permanent teaching positions are

hired depend almost entirely on their performance on the NTE.\

Defendants' use of the NTE in this fashion conflicts with

! *

" the recommendations of Educational Testing Service which pre-

pares it. ETS thas emphasized in several .publications that

35 - :

The maximum score on the BTE had been 400, and 280,
or 70%, was the grade required to qualify for an interview,
An 800 score on the NTE was adopted by the Ekrard of examiners
as the equivalent of a perfec\ score on the discontinued BTE
and 560 was set as the cut-off thereby enabling the examiners
to mix new and old lists of aﬁpllcants, converting NTE scores
to the old system by dividing them by two,

2<0




the NTE results should not be the determining criterion for
who is hired and who is not. The reasons are that the NTE
has not been shown to have substantial predictive validity,
i.e., it measures only ;_fraction of the charaéteristics
rgggi;ed for effective classréom performanée;/gﬁa its use

assumes, in the words of an expert witness, 'a kind of pre-

cision to testing that just doesn't exist." Studies conducted

by ETS, of which Boston school officials, are aware, indicate
that blacks tend to score more poorly on the examinations

than whites. Evidence of racial differences in success on

the NTE is generally kn&wn to professionals in education.

The effect of the‘cut-off36 is to eliminate relatively‘ﬁore
black applicants than white, and of the ranking by NTE score,
to reduce the number of blacks employed as permanent teachers.

Discriminatory use of the NTE has been expressly ruled to be

unconstitutional. Baker v. Columbus Municipal Separate School

District, N.D. Miss. 1971, 329 F.Supp. 706, 713-717.
Keenly aware of the strikingly small proportion of black
3, :
teachers and administrators in the Bostén school system, the

defendants have for years ''gone through the motions" of re-

cruiting black teachers, but have never made a wholehearted

effort to get results. The burden has fallen mainly on the
shoulders of the highest ranking black official in the Boston
schecol system, Roliins Griffith, who, as an assistant super-

intendent, has charge of the schools in one of six geographical

36
Beginning in 1973, the cut-off score was reduced to

320 points, and the weight given to credentials and the per-
enfial _dnkstuiou cowraennndingly increaced. The cut-off had
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N that blacks tend to score more poorly on the exXaminations S

than whites. Evidence of racial differénces in success on

o
- the NTE is gene;al]y known to profeSSLOnals in education.
£ . 36
The effect of the cut-off is to eliminaté relatively more

black applicants than white, and of the ranking by NTE score,

. . &
to reduce the number of blacks employed as permanent teachers.

. I3 . ’ : e “//w ' - V )
Discriminatory use of the NTE has been expressly ruled to be

j’ﬁ’jgggéltutlonal. Baker v. Cclpmbus Municiggl Sepsrate School

District, N.D. Miss. 197i, 329 F.Supg. 706, 713-717.

-,h Keenly =ware of the strikingly small proportion of black
teachers and administrators in the BosFon échool system,‘fhe
Hefend;nté have for years ”ébne.thfough the motions” of re-
cruiting black teachefﬁ, but hd&éfnever made a wholehearted
effqrt“to get regultsJ The burden has fallen mainly on the
shouid:rs'of qhe highest ranking bilack official in thé Boston

school system, Rollins Griffith, who, as an assistant super-

1ntendent has charge of the schools in one of six geographical

36 ,
Beginning in 1973, the cut-off score was reduced to
320 points, and the weight given to credentials and the per-
sonal interview correqpondlﬁgly increased. The cut-off had
been reduced from 560 to 400 in 1972. Whether these changes
will eventually rectify past misuse of the NTE remains to

be. seen. , s ~ -
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areas of the city. Mr. Griffith's area embraces most of
. ¢
Dorchester and part of Roxbury; it has the highest percentage
. :
3

of black students of any‘area ip the city. Mr. Griffith
oniered the system as a music teacher in 1951 and has rised
steadily. In 1966 hé founded the Mass;éhusetts Negro Edu-
cators Assogiation; now named Black Educators Asscciation

‘of Massachusetts (BEAM), and was its first'president. In

1969, a coalition of black parents urged that he bz named

=0

~

principal of tii= Campbell (now King) school and he was pro-
moted to that position, although never '"rated" for it. 1In

1970 he was named a.sistant superintendent. For several years

he has been the school system's overworked "resident expert"

on matters iInvolving black students, parents and teachers
° /

7

and problems of concern to the black community in géneral.

ir. Griffith, with onelassistant, has made several trips to
colleges and conventions in an effort to interest black
teachers in coming to Boston. The results of hys efforts have
been, in his own words, 'very, very poor”,:?7 and the reason
has been obvious encugh: 1lack of time, moucy, authority and
cooperation from the deferdants. Mr. Griffith has never\beeﬁ
authorized to offer permanent employment "on the s" to,
black candidates whom he has interviewed at distant célleges
and universities, as have recruiters from other cities, in-

cluding Newton, Massachusetts. He and his assistant have .

been allowed only to recruit black teachers willing to enter

37 /
Mr. Griffith's opinion was given at a schdol ¢om-
mittee meeting on August 23, 1972 in response to a question
by the chairman about Boston S success 1n black recru1t1ngA
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principal of the Campbell (now King) school and he wés pro-

moted to that position, although never "rated" for it, In

1970 he was named assistant superintendent. For several years

he has been the school system's overworked "resident expert"
! - ‘
on matters involving black students, parents and teachers

and problems of concern to the black community in general.
ir. Griffith, with one assistant, has made several trips to

/

colleges and conventions in an effort t6 interest black

- teachers in coming to Boston. The results of his efforts have
. .37 . -
been, in his own words, 'very, very poor'; . and the reason

has been obvious\enough: lack of time, money, authority and
cooperation from the defendants. Mr, Griffith has never been .
authorized to offer perm;nent émplqyment "on the spot" to

black candidates whom he has interviewed at distant-colleges

and universities, as have recruiters from other cities, in-

cluding Newton;‘yassachusetts. He and his assistant have IJ ‘

been allowed only to recruit black teachers willing to enter

37
Mr. Griffith's opinion was given at a school com-
mittee meeting on August 23, 1972 in response to a question
by the chairman about Boston's success in black recruiting
compared with other cities. Later in the meeting, the
chairman observed, "Scmewhere along the line we failed."

i . 224
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thz Boston system at the provisional ievel. The budget féé
§ f

; o - & 1

minority recruiting is much less than in other large cities ,/

and was reduced from $60,000 for 1970-71 to $34,000 for /

1971-72.
Except for accepting the federal EPDA program--already ]

vy ~
described, resulting in the employment of 60 black provisional
. . f
teachers (of whom at least eight had left the system by the
time of tridl), the defendants' contribution to minority
/

recruitment has been much talk but little action. At a N
. RS \ ”

% " (;1 -
meeting on July 31, 1972, a proposal to recruit black truant
7] E ’

officers was’épproved and later tabled--at the time of trial

+

s,

N

there were no black truant officers, now known as supervisors
At three other committee meetings
/ N {

of attendance, in Boston.

in 1972, Mr. Griffith sought committee approval of plans to
increase the number of black teachers, and none of his pro-.
/

posals was adopted. The defendants' a&gitude is fairly re- ,

\

flected by the following exchange at a commi.t tae meeting on j
|

August 23, 1972: ’
N f
Mr. Griffith: Yes. I am saying that we ,
!

shoulid take a position that we should say X
number of minority teachers should be hired.

kY

Member #1: That's right, and we should
tell white teachers that we can't use them. ,

fir. Griffith: Well, somewiere over the ]
vears some minority teachers have been told
that they couldn't be hired.

Member #1: No question about it. But

sometimcs two wrongs don't make a right.

Until 1971, building level and central administrators

were selected by means of a procedure known as "rating." Only

-

permanent teachers and administrators who had been employed _




meeting on July 31, 1972, a proposal to recruit hlack truant

officers was approved and later tabled--at the time of trial ’
there were no black truant officers; noy known as supervisors
of attendarice, in Boston. At three other committee meetingéi

N
ba o

in 1972, Mrf‘Grﬁffith sought committee approval of plans to

1

iﬁcrgase the number of black teachers, and none of his pro-
posals was adopted. The defendants' attituae is fairly re-
flecred by the following exchange ét a committee meeting on
August 23, 1972:
Mr. Griffith: Yes; I am‘saying that we
should take a position that we should say X

number of minority teachers shculd be hired.

Member #1: That's right, and we should
tell white teachers that we can't use them.

Mr. Griffith: Well, somewhere cver' the
.years some minority teachers have been told
that they couldn't be hired.

Member #1: No auestion about it. But
sometimes two wrongs don't make a right.

Until 1971, building level and central administrators
were selected by means of a procedure known as "rating." Only

pérmanent teachers and administrators who had been employed

in Boston in their current positions from four to six years
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qualified for promotion. Lists of personnel "rated" for the
- ) E 38 ' H
varicus types of administrativé positions were compiled

every three years and each list had a. life of three years.

The effect of ihis system was quite drastic: for exampie,

a person appointed to a principalship in 1969 would have to -

have rated for the 1967 principal list, which would still be
in effect in 1969, and would have had to have been teaching
in Boston since the 1962-63 school year. A person wishing to

"rate" applied to the board of examiners., A general prerequi-

site was a promotional certificate for the position desired,
obtained by scoring 70% or better on an essay exam given by
thé examiners. This score was only a qualifying coﬁditicn
and did not enter- the rating procedure itself, which was

analogous to the initial hiring procedure:‘ there were 800

-

I

possible points, 600 for credentials and 200 based upon an .

interview as to which there wete no objective guidelines. A

-

candidate needed 760 points Sr more to be rated.
Few blacks successfully completed the promotional process.
Between 1969 and 1971 the board compiled 39 rated lists of

candidates for promotion. Twenty-five lists contained no black-

candidates; eight contained only cne black candidate; two con-
’ ‘ !

tained two black candidates; and three contained four black

candidates. The number of candidates who qualified for pro-

moticn during those three years was as follows:
¢

White Black -
1969 331 ‘13 -
1970 115 . 7 .-

A S

1971 173 5

Because blacks comprised only an estimated 1% of the féaching

Farnliu. 3In Racktnn durimo fha ,anxly T0ANLE | R EdRnt sanmsdvamacta. -




site was a premotional certificate for the position desired,
obt;ined by scoriné\70% or better on an essay exam given by

é;é examiners. This score was only a qualifying condition

and did not enter the rating procedure itself, which was

analogous to the initial hiring procedure: there were 800
pdesibie points, 600 for credentials and 200 based upon an
interview as to which there were' no objective guidelines. A .

-

candidate needed 760 points or more to‘be rated,

’ Few blacks successfully completed the promotional process.
Between 1969 and 1971 the board compiled 39 rated lists of
candidates for promotion. Twenty-five lists contained no black
candidates; eight contained only one black candidate; two con-
tained two black candidates; and three contained four black

‘candidates. The number of candidates who qualified for pro-.

motion during those three years was as follows:

White . Black’

1969 331 13
1970 115 7
1971 173 5

Because blacks comprised only an estimated 1% of the teaching
N

faculty in Boston during the early 1960's, rating requirements

38
Positions of assistant superintendent and above were
filled not by rating but by the superintendent s selection
and school committee approval.




whites.
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he..o had a continuing discrimindtory effect, even as the
number of black teachers has.increased.

The schéoi cdﬁmicgée has shown its awareness of the
problem of discrimihatio:\in the promotional process. In 1968
it commissioned a study of the promotional system by thé local
deans cf‘schsols of eddcatiqni thé résulting Degns' Report was
submitted in- 1970 ana recommended an overhaul oé the system.39
However, the defendants acted slowly in respoﬁding to the Deans'
Report. The old system is‘apparently suspended and the board
of superintendents has been askea to recommend changes. The

consequences of that system, however, remain: blacks still

occupy a disproporticnately small portion of Boston’s adminis-

~ trative positions. The school committee froze the promotional

system in August~t97ii Nonethelegs the thirty vacancies filled
at the time of trial on an acting basis had all been filled by

4

VI

Examination and Vocational Schools and Programs

‘A high degree of racial scgregation also exists in the
city's specialized high schools and vocational ?rograms. Three
high schools, Boston Latin, Girls Latin and Boston Techuicai,
have traditionally admittedlséudents only by c&mpetitivé exam-~
ination. They offer excellent college preparatory instruction
and their graduates matricuiate at the nation's finest colleges
and universities; they are called examination schools or elite

schools. Their enrollments are heavily white; and the faculties

39
This report concluded, inter alia, that Boston's pro-
motion system prevented people from becoming higher level
administrators in Boston until they were more than fifty years

of age. The concomitant effect upon the eligibility of blacks




conseqﬁences of that s?stem, however, remain: blacks ééiiiﬂf‘

‘occupy a dispropértionate1§ small portion of Boston's adminis-

~ trative positions. The school committee froze the promotional
system in August 1971. Nonetheless .the thirty vacan~ie§ filled
at the time of trial on an acting basis had all been filled by

whites.

Vi

Examination aAd Vocational Schocls and Programs

A high degree of racial segregétion also exists in the
'city's specialized high schools and vocational programs. Three
high schools, Boston Latin, Girls Latin and Boston Technical,

" have traditionally admitted students only by competitive cxam=
ination. They offer excellent‘éollege preparatory instructian
and théir graduates matriculate at the nation's finest cblleggs
and universities; they are called examipation schools or elite -

schools. Their enrollments are heavily white; and the faculties

39 ‘ ‘
. This report concluded, inter alia, that Boston's pro--

motion system prevented people from becoming higher level
administrators in Boston until they were more than fifty years
of age. The concomitant effect upon the eligibility of blacks

is obvious.
[
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at the three schools from 1967 to 1972 averaged orly one black
member per school. .The precise percentages of black students
at these high schools for the school years beginning in the

fall of the-years 196? to 1972 were as follows:

/ 1967 1968 1969 1970/ 1971 - 1972
Boston Latin, 3.2 3.0 2,6 2.3 1.9 2.2
Girls Latin 3. 6.1 6.3 5.3 5.4 5.0 ‘
Boston Tech.* 6.7 8.5 8.1 8.3 10.8 13.7

*The larger number of blacks at Boston TecH. is .due at least
partly to a cooperative industrial printing program being run
there which does not admit students on the basis of an exam-
ination. ‘

The two trade schools, BostmTrade and Gﬁrls Trade, have heaﬁily

black enrollments. The precise percentages of black students

- in their 'enrollments for the period wére as follows:
} 1967 1968 1969 1970 1971 1972
Boston Trade 9.6 40.7 41.3 53.2 66.5 65.2%-

Girls Trade 35.7 40.0 66.0 69.8 74.8 68.7%
*In 1972-73 there were also 9% othe%-minority students at Boston
Trade and 6.8% at Girls Trade. 1In previous years the other-
minority enrollment at these schools was negligible.

The city also operates various industrial trade programs at
.several regular high schools whose enrollments are predominantly
white. The question presented is whether the racial segregation

in these high schools and programs is intentional and therefore

uncons titutional. The test to be applied is stated in Keyes v.

School District No. 1, Denver, Colorado, -supra, at 208. On

-

the basis of the presumption created by the defendants' segre-

gative practices in other parts of the school system, we conclude

<

that these schools and programs have been intentionally segregated.
The controlling principles appear iu the Keyes case which

]ERJ(j held that "a finding of intentionally segregative school board

acttons. in._a - meaninegful .portion:-of a schonl system . . . -creates
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The two trade schools, BostmTrade and Girls Trade, have heavily
black enrollments. The precise percentageé of black students

in their enrollments for the period were as follows:
N 1967 1968 1969 1970 1971 1972
Boston Trade 9.6 = 40.7 41.3 53.2 66.5 65.2%-

Girls Trade 3547 . 40.0 66.0 69.8 74.8 68.7%

*In 1972-73 there wire also 9% other-minority students at Boston
Trade and 6.8% at Girls Trade. In previous years the other-
minority enrollment at these schools was negligible.

The city also operates various, industrial trade programs at
several regular hfgh schools whose enrollments are predominantly
white. The question presented is whether the racial segregation
in these high schools and programs is intentional and therefore

unconstitutional. The test to be applied is stated in Kexes.v.

School District No. 1, Denver, Colorado, supra, at 208. On

the basis of the presumption created by Ehe defendants' segre-
gative practices in other parts of the school system, we conclud;
that these schools and programs have been intentionally segregated.
The controlling.principles appear in the Keyes case which
held that "a finding of intentionally segregative school board

actions in a meaningful portion of a school system . . . creates
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a presumptinn that other segregated schooling within the
system is not adventitious. It establishes . . . a prima

\

facie case of unlawful segregative design on the part of

school authorities, and sHifts to those authori;;es the burden

of proving that other segregated schools within the system

are not alsc the result of intentionally segregztive actions.’

We have heretofore made detailed findings of intentional segre= \
\ 3 gation of students aq@ étaff at all grade levels and in all

'parts of the city. Plaiﬁtiffs have ;hown racial segregation

'in the examination and vocational schools gnd programs, thereby
establishing “a prima facie case of unlawful seéregative design

on the part of school authorities’ wiﬁh respect to such schools.
The burden of disproving uniawful intent thereupon falls upon
the defendants, who in this case have failed to carry that
burden, The presumption created by their general course of
conadét stands.

| There ;as not a great deal of evidence‘receivgﬂ at the
trial on the question whether the defendants ;ntended that the
egamination schools be segregated; but most of what was intro-
ﬁ;ed tended to support the validity of the presumption discussed
in the Keyes case. Their racial identifiability is unrelated

Eo the neighborhoods in which they are located: Boston Tech

is surrounded by black residential neighborhoods, Girls Latin

is located on the border of the black residential area in Dor-
chester, and Boston Latin is in the Feﬁwéy section, more of an
linstitutional than residential area., Their enrollments are all
citywide, with approximately 24 buses transporting students to

each school. Admission may be at the level of the 7th grade or

the 9th. The examinations given p:ior to 1973 were achievement




ng "a prima racie case of unlawful segregative design
on the part of school authorities" with respect to such schools.
The burden of disproving unlawful intent thereupon ‘falls dbon
the defendants, who in this case have failed to carry that
burden, The presumption created by their general course of
conduct stanés.

There ;as not a great deal of avidence received at the '
trial oﬂ the question whether the defendants ;ntended that the ’
examination schools be segxeg;ted; but most of what was intro-
diced tended to support the validity of the ﬁrgsumption discusséd
in the Egiggﬂcage. Their racial identifiability is unrelated
to the neighborhoods in which they are located: Boston Tech
is surrounded by black resideﬂtial neighborhoods, Girls Latin
is located on the border of the black residential area in Dor-

" chester, and Boston Latin is in the Fenw;y section, more of an
institutional than residential area. Their enrollments\are all
citywide, with.approximateiy 24 buses transporting students to

each. school. Admission may be at the level of the 7th grade or

the 9th. The examinations given prior to 1973 were achievement
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tests for English and mathematics rather than aptitude tests.
- It is generally accepted that blacks perform poorly on this

\
type of examination. Racial statistics as to the percentages

T

of whites and non-whites who passed the examinations are avail-

able for 1971 and they confirm the generally accepted under-

. . ; . !
standing, showing a widely disparate success rate for whites ,

versus non-whites:

) Boston Latin Girls Latin Boston Tec h!
7th — 9th Tt 9th  Jth  Oth)

‘White 25;& 7.5 24 .4 2.5 52.2 32.3

Non-white 4.3 0 6.6 0 21.5 9.%

While the;é is no specific evidence in the record that the exam-
inations discriminate against blacks, computer printoués pre-

. pared by the defendénts as early as 1966 demonstrated that
students at schools with high percentages of whites héd a succeés
rate two to three times greater than students from schools with

high perceﬁtages of blacks. 1In 1971 charges of racial discrim-

X

ination in admission to the elite schools were filed with the
Massachusetts Commission Against Discrimination. The .defendants
agreed to a settlement of those charges in May 1972 which pro-

vided Ehat for three years beginning in 1973 _he defendants

o

would use entrance examinations prepared by the Educational
Testing Service of Princeton, New Jersey, and reserve seats,
84 at the Latin schools and 28 at Boston Technical for fuur

students from each:of the under-represented districts of the city.
In addition to the full range of vocational training given
. )
at &the citywide trade schools and the printing course at Boston
40

Technical, whose racial compositions have already been shown,

40
No specific evidence was offered regardlng programs *
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While there is' no specific evidence in the record that the exam-
inations discriminate against blacks, computer printbut%,pre-

A\

pared by the defendants as early as 1966 .demonstrated that
students at schools with high percentages of whites had a success
rate two to three times greater than students from scheois with

7

high percentages of blacks. In 1971 charges of racial discrim-

[N LN

ination in admission to the elite schools were filed with the
Massachusetts Commission Against Discrimination. The defendants
.agreed to a settlement of those charges in May 1972 which. pro-

vided Yhat for three years. beginning in 1973 the defendants

would uge entrance examinations .prepared by the Educational
Testing Service, of Princeton, New Jersey, and reserve seats,

84 at the Latin schools and 28 .at Boston Techniical for four

S

students from each of the inder-represented districts of the city.

In addition to the full range of vocational Eraining given
at the citywide trade schools and the printing course at Boston
‘ , 40
Technical, whose racial éomposit;ons have already been shown,

40
No specific evidence was offered regarding programs
at predominantly white district high schools comparable to
the courses given at Girls Trade. Thus our finding that Girls
Trade~is unconstitutitnally segregated rests solely upon its

1
|
|
. :
|
|
f
1
i
|
|
|

racia Sition, 25% white and 75% non-white, in the light
of other findings on the issue of defendants' intent. . ‘
236
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pari-time cooperative vocatlonal prog.ams are offered at six
41
- district high schools at which the percentages of black

- students‘from'1967 to 1972 were as follows:

1967 1968 1969 1970 1971 \972

South Boston 0 0 0 0 0o .05%
Charlestown 1.3% 1.47 .8% 3.3% 2,02 1.9

" East Boston 1.1 1.9 2.2 1.6 2.5 A
Brighton 30.4 36.2 24,9 26.5 23.1 16.8
Hyde Park 3.7 3.9 7.8 12.0 15.2 18.8
Dorchester 20.6 26.1 35,4  37.9 52.1 57.7

These figures do not show the degree of segregation in the vo-

" cational programs as such, but do warrant an inference at 1east

as to courses at South Boston, -Charlestown .and East Boston that
eﬁrollments in the vocational programs at those schools have been
predomlnant;y white. Also, in a few instances precise racial
information about particular.vocational programs at some schools
was received in évidence: (a) the clectrical program at Charles-
town had 406 students, of whom appcoximately 6 were black and
6 other-minority, (h) the machine shop program at Hyde Park had
94 students in grades 10 to 12, of whom 5 were blacka7?c) of an
unsp2cified number of studenta in the printing program at Boston
Technical, about 20% were black, |

The type of vocational training offered at the predominantly
white district high schoolz is quite different from that at
predominantly‘black Boston Trade. In the latter, students .cpend
all their time_at school and learn their trades in workshops

at school. In thc diﬁtricf high programs, the school conducts,

"cooperative-industrial" courses featuring part-time employment

41 :
Also, an agricultural vocational course is offered at
Jamaica Plain for about 80 students Who are placed in summer

P - I . e NP
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catlonal programs as such, but do warrant an infst¥ence-at least
as/to éo&&ses at South Boston, Charlestown and East Beston that
eérollments in the vocational\programs at those schools have been
predominantly white. Also, in a few instances precise rac;al
info;mation about particular "oca%iﬁnal programs at some schools
was received in evidence: (a) the electrical program at Charles-
town_had 406 students of whom approximately 6 were black and

6 other-minority, (b) the machine shop program at Hyde Park had
94 students in grades 10 to 12, of whom 5 were blacka7?c) of an

“unspecified number of students in the printing program at Boston

Technical, about 207 were black.

white district high scﬁools is qﬁite different from that et
predominantly black Boston Tfadew In the latter, students spend
all tﬁeir time at school and leagn their trades in workshops

at school. In the district high programs, the school conducts

“cooperative-lqdustrial" courses featuring part-time employment

41
Also, an agricultural vocational course is offered at
Jamaica Plain for about 80 students who are placed in summer
jobs; however there was no evidence of these students' races
and accordingly we make no findings as to that vocational
program.

The type of vocational traiﬁing offered at the predominantly .
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obtained b; the school for vocational students }ﬁ/the 1ith

and 12th grades, which e;ables them to earn ap average og
$1,800 per year. Studcngs may kéep their Jobs after graéga-

. ‘ / \ -

%

tion. Typically, a studént alternates weeks in regular classes
- / . J/ < :
and on the job, e.g., ngCudent in auto mechanics works evéry_
. /o - .‘
other week in a garage, where his performance is graded by his
/ P

employer and'reporpéd to the scho&l. There are educational
) :

advantages to beph types of proérams;”-pn the one hand, séu-

dents at Boétop Trade receivé more supervision by instruchrs

and a broader range of expériencé)than students gaining on-

the-joB expefience in é55pérative programs., ~ A student at Trade

may -hange from one vocation to anéther, whereas a vocatidnal

gtudent“in a district higgﬁschool may not change without also

changing schools. On thepother hand, students in the céopera-

_tive courses may receive experience in some types of work not

undertaken at Boston.Iradé because of the cost of materials.

Regarding strictly academic courses, there are .no. differences

other than thé schéduling.of/&lasses. Students in the district

high programs afe not awarded a diploma, however, until they -

have completea one y;ar of full-time work in their chosen fields

after their regular high school years.43 This withholding is

wholly unrelated to academic studies since only the extra year

of work experience is required for the awar@ 9f the diploma;

apparently it is designed to encburage students to remain in

the same jobs‘after completing their classroom studi;s and to

help them adjust to the transition from part-time to full-time

employment.
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: énd a broader range of experience than students gaining on-

| ’ .
the-job experience in cooperative programs. A student at Trade

may change from one vocation to another, whereas a vocational
I\

student in a district high school may not change without also

changing schools. On the -other hand, students in the coopera-

tive courses may receive experience in some types of work not

. 7
undertaken at Boston Trade because of the.cost of materials.

Regarding strictly academic courses, there are no differences

other than the scheduling of classes. Students in the district

high programs are not awarded a diploma, however, until they

have completed one year of full time work in their chosen fields
: 43 .
after their regular high school years. This withholding is ‘

-

wholly unrelated to academic studies since only the extra year

of work exoerience is required for the award of the diploma;

apparently it is designed to encourage students to remain in

|
4

the same jobs after completing their classroom studies and to

help them adjust to thl transition from part-time to full-time

, »
s

¢employmenth

42
It does seem 1;on1c~that the cooperative- -~industrial

program supplies the economic advantage which would be most
helpful to the black students: job access. .

Of 353 "extra-year" cooperative~-industrial students
in district high schools in 1972, the only year as to which
such figures were introduced, 323 were white, ,

.. 240.
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As in the case of the examination schools, little evi-

dence was offered on the issue whether the racial segregation
of vocational students was purposeful; and the presumption of
unlawfulness described in.the Keyes decision was not rebutted.
In fact,'some independent evidence buttresses the éourt's
reliance on the presumpti;n in finding unconstitutional segre-
gation in the vocational programs: (a) there are no bléck

| instrhctoré in the vocaéional programs at South Boston, Pharles-

N

town and East Boston--w?ether there are any in ofher district
high programs did not appear in the evidence; (b) on-the-job
training could bé'arranged for students at Boston Trade, but
has nSt been; (c) cooperative-industrial courses have never
been arEanged for.student§ at English, Girls High and Burke,
the only pfedoﬁin?ntly black high schools other than the two
trade schools; and‘(d) program coordi;ators of the district
high'brograms focus their efforts té interest junior high
school stuégpﬁs in énrolling in cooperative-industrial courses
on p;edominantly‘white junior highs.
~\Boston Trade and Girls Trade will both close when a new
vocational facilg;y opeﬁs, the Occupatipnal Resource Center,
which will be a central‘facility offering vocational prSgrams
to students at-high schools thf;ughout the city. Boston Trade
opened in 1912 and has been in urgentAneed of repairs and
’renovation. In 1970 the man later selegted to be director
of the proposéd'new Center wrote a memorandum of reasons for
not building a new‘four-year residéﬁtial trade school; his

first two reasons were:

"1, Statistics indicate that an alarming rate of
pupils are. dropping out of our trade cchools.

Z, Residenitial trade school pupils suffer froma




training could be arranged for students at Boston Trade, but .
ha; nét §een; (c) cooperétive-industrial courses have never
been arrangéd'foy stud?nts at English, Girls High and Burke,
the only predominantly black high schools other than the two
trade schools; and (d) program coordinators of the district
high programs focus their efforts to interest junior high
school students in enrolling in cooperative-induétrial courses
on predominantlx white junior higgs.

Boston Trade and Gir%s T?ade will both c}osa when & new
vocational féciliti opens, the Occupational Rescurce Center;
whiéh will be a central facility offering vocational programs
;o«studepts at high schools throughsut the city. Boston Trade
opengd in 1912 and has been in urgent need of repairs and
renovation. In 19i0 the man later selected to be director
of the proposed new Centér wrote a memorandum of reasons for
ﬂnot building a new'four-year residential trade school; his

first two reasons wecs:

"l. Statistics indicate that an alarming rate of
pupils are dropping out of our trade schools. s

2, Residential trade school pupils suffer from a
sense of inferiority and the students going
into it are generally regarded as second-rate

.people who cannot survive in the college-=
directed program." . ‘
242
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Residential Segregation and
Neighborhood Schools

In addition to defendants' Sontentions discussed ante,
de fendants have raised two majorjﬂefenses which pertain to
a number of plaintiffs' claims. First, they contend that
the segregation in Boston's scho9Ls'is the inevitable con- 1

sequence| of segregated housing patterns and the increase in

the cft 's black population for which they are not responsible.

Second,| they assert that they have adhered to a neighborhood
b ™

&

;chool policy which is constitutionally valid-tegardless of
any'srgregativ% consequences. These two arguments are not
wholly. separate; rather, théy have both a common factual basis
in this case and an anathical inpér-relationship. For a school
to reflect the racial cu .sition of the area.in which it is

v

located, attendance must obvicusly be based upon a district

which is to some degree the same as the area around the school
This "'district'’ may or may not be a "neighborhood" and the
school may or may not be a neighBorhood séhoolﬁ However, the
major thrust of the defendants' first point would be that if
the school district boundary predated a segregated housing
pattern within that district, éhere is no constitutional
violation. By contrasé, the defendants' second point about
their alleged nelghborhood school policy interjects something

else: nonracial, presumptlvely valid governmental reasons for

decision making., These would include such things as the safety

of the chlld by providing a neatrby school and fiscal economy




the city's ﬁlack population for which fhey are not reSpon§ib1é.
Second, they assert that they have adhered to a neighborhdod |
;chgé% policy which is constitutionally valid rggardless'of\
any'sé; egatiye consequences. These two drguments"’are not
wholly sepgfate; rather, they have both a common factual basis

in this case and an analytical inter-relationship. For a school

to reflect the racial composition of the area in which it is

located, attendance must obviously be based upon a district

_which is to some degree the same as the area around the school.

This "district" may or may not be a “ﬁeighborhpod"“and the

. school may or may not be a neighborhood school. However, ' the

major thrust of the defendants' first point would be that if
the school district boundary predated a segregated housing
pattern within that district, there is no constitutional

violation. By contrast, the defendants' second point about

their alleged neighborhood school policy interjects something

e1§e: nonracial, preSumptiveiy valid govgrnmental feasans for
decision making. These would includ% such things as the safety
of the child by providing a nearby school and fiscal economy
by avoiding the costs of transportétion. Because the two de-

fenses overlap, we shall discuss them together.
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thase
Initially it should be poizted cut that /defenses are only

.partial, i.e., neither argument ‘has any relevance to the de-

fendants' practices with respect faculty and staff, open

enrollment and controlled transfer ox feeder pétterné. These
three areas of the defendants' conduct .in which abundant
evidence of ségregétive intent was found,A are unrelated to
residential segregatisn or neighborhoodfsc g?lSu goston's
faculty and staff afe not assigned on the basis of residence;
open enrdliment and controlled transfer are bo%h inimical to
a ﬁeighborhood school system; and high schecols are nct neighbor-
hbbd‘schools. |

There are various answers to the defendaﬁts’ arguments:
first, it is now generally recogni;ed that school officials’
practic;s may have a substantiai ippact upon housing patterns;
second, when school officials have followed for at least a‘
decade a perﬁistent course of conduct which intentionally
incorporated residehtial segregation in;o the system's schools,
thét conduct is ungbnstitugional;'and, thir&, when school dis-
tricting and a neighborhood school system are fraught with
seg;egative exceptions, neither defe ie need even be considered.

It is now éeneraily agreed that schools and neighborhoods
have a reciprocal effecf apon one another. There is a sub-
stantial interaction: a sch091 will cause the;raciallcomposif
tion of the neighborhood to shift and vice versa. Both
plaintiffs' and deféndants' expert witnesses testified as to

this. These phenomena have been recognized and discussed in

manf cases, e.g., Swann v. Board of Education, 402 U,S. 1,

20-21:
246
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hood schools.
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There are va;ious answers to the defendants' arguments:
first, it is now generally recogni;ed that school officials'
practices may have a substantial impact upon housiﬁg patterns;
seconﬁ, when school officials have followed\ﬁor at least a
decade a persistent course of conduct which intentionally
incorporated residential éegregation into the system's schools,
that conduct ié uncoAstitutional; and, thiré, when school dis-

tricting and a neighborhood school s?stem afe fraught with
segregative egceptions, neither defense need even be considered.

It is now generall& agreed, that schools aﬁd neighborhoods
have a reciprocal effect upon one another. There is a sub-
stant%al interéction: a school will cause the racial composir
tion of the neighborhood to shift and vice versa. Both

plaintiffs' and defendants' expe%t witnesses testified as to

this. These phenomena have been recognized and discussed in

many cases, e.g., Swann v. Board of Education, 402 U.S. 1,

20-21: \ 3
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"People gravitate toward school facilities, just as
- schools are located in response to the néeds of people.
The location of schools may thus influence the patterns
of residential development of a metropolitan area and
have important impact on composition of inner-city
neighborhoods."

See also Felice v. Board of Education of New York City, E.D. N.Y.

1974, F.Supp. ; Higgins v. Board of Education of

Grand Rapids, W.D. Mich., July 18, 1973, No. 6386. We shall
not dwell upon the point beyond‘stating that in this respect
Boston is not unlike ;ther major urban areas, and that éefgn-
dants may not disclaim responsibility for segregated schools
becahse of population shifts which they themselves méy have
contributed to bringing about., Because of the cqmplexity of
the point and the difficulty of identifying and separating
causes versus effects and their reciprocal dimensions, we rely

more directly upon the considerations which follow.

The defendants have, with ‘awareness of the racial segrega-

tion of Boston's neighborhoods, deliberately incorporated that
segregation into the school system. This has been accomplished
through'construction practices and facilities!utilization. With
respect to school construction, the defendants have pursued a
pattern of buiidihg'relatively small schools to serve defined
racial groups. Thése practiceélwere not founded soleiy upon
private discrimination, but also incorporated unconstitutional
discrimination by other governmental officials. The 1960 United
States census reported that 97% of Boston's black population

lived within Roxubry, Dorchester and the South End. This segre-

gated housing configuratiou had not bcen altered noticeably by |




o BOSTON 18 NOt uniike other major urban areas, and that defen-

dants may not disélgim responsibility for segregated schools
becaﬁse,of population shifts which they themselves may have
contributed to'bringing ébout. Becau%gﬂof‘thé coméléxity of
the point and the diffic?lty of idé;;ifying and separating
causes versus effects ana their reciprocal dimensions, we rely
more directly uan the corsiderations which follow.

The defendants have, with awareness of the racial segrega-
tion of Boston's neighborhoods, deliberately incorporated that
segregation into the school system. This has been acccemplished
through construction practices and facilities-utilization. With
respect to school construction, the defendants have pursued a
pattern of building relatively small schools to serve defined
racial groups. These practices were not founded solely upon
private discrimination, but also incorporated unconstitutional
discrimination by other governmental officials. The 1960 United
Sﬁates census quorted that 977% of Boston's black population
\1ived within Rox&Pry! Dorchester and the Séuth End. This seg?e-h
gated housing conéfguratiop had not been altered noticeably b&
1970--only the number of élack residents and the basic area in

which they reside had expanded. The concentration in these

three areas remained the same.

<48
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It has been asserted that residential segregation exists
in our cities regardlers of law, policies and other forms of

discrimination, Taeuber, Negroes in Cities 36 (1965). We

‘shall never Fnow whether Boston's segregated housing patterns
would have evolved as they are today absent longstapding and ' =
thorough governmental complicit&. Local, state and federal
agencies historically followed discriminatory policies with
respect to housing with consequences that remain clearly
visible.44 Nor is there any present prospect of a reversal

of the segregated housing pattern; which}were brought about

by governmental action. The Boston Housing Authorf%y built

and méintéined racially segregated housing projects, mgking

; tenant assignments on an explicitly racial basis. The Federal
' Housing Authorit& ﬁaihtained an official policy of racial
\gompatibility i& housing.. See.1938 FHA Underwriting Manual

§ 980(3)(g). Aé‘recently as>1971 Boston banks providing FHA
mortgages as part of the Boston Banks Urb;n Renewal Group‘
(BBURG) would grant mortgages to blacks -only within a specific
géographical area of tﬁé city. This was done for the avowed
purpose of preserving racially homégeneous neighborhoodé.

Thu;e funds Qere virtually the on1§ source' of home financing
fq; low and moderate income black families. The Massachusetts
Legislature dutlawed housing discrimination in 1950 with little
if any result. The complementary consequence of pri;ate di?'
crimination in the sale .and rental of housing was also established

by testimony at the trial. The combined effect of this private

44
We refer to explicitly racial policies, not presumably

neutral policies which .may .also have had\a. foreseeably segre- . =




’ _of thg segregated housing patteins which were brought about

. by governmental action. The Bostén Housing Authority buile

and mﬁinta{ned racially segregated housing projects, making

tenant assignments on an explicitly racial basis. The Federal
» Housing Authbrit§ maintained an official policy of racial --
compatibility ig‘housing.. See 1938 FHA Underwriting Manugl
§ 980(5)(g). As receritly as 1971 Boston banks providing FHA
mortgages as part of the Boséon Banks Urban ﬁ;newal Group
(BBURG) would granélmortgages to‘blaéks only within a specif}c
geogfaphicél area of' the city. .This was done fof the avowed
purpose of preserving racially homogeneous neighborhpods.
These fnndé were virtually tﬂe only source of home financing

for low and moderate incﬁme%black families., The Massachusetts
if any result, The complementary conseqﬁence of private diec-

by testimony at'the trial. The combined effect of this private

~

44
We refer to explicitly racial poli¢ies, not presumably
neutral policies which may alsc have had a foreseeably segre-
gatory impact. Sez generally, Hart v. Community School Board
of Brooklyn, E.D. N.Y. 1974, F.Supp. .

~.

~u

Legislature outlawed housing discrimiration in 1950 with littiéffﬁ\\\\\

crimination in the saie and rental of housing was also established
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discrimination and the BBURG program was to liﬁit blacks to
a block-by-block expansion of the areas.in which they:could
obtai; housing during the late 1960's. This kind of expansion,
most commonly associated with the term "block<busting', does

3

not result in integrated housing.

In 1972 there were twenty-five housing projects in Boston; _

twelve were 79% or more white and thirteen were 73% or more
black. his residential segregation was readily observable
in‘Bsston and widely known. In Boston the term '"Roxbury"
probably carries many of‘the connotations which "Harlem" doeg
in New York City. Unfortunately, streets in disrepair, burned
oﬁt houses left standing, and rubbish léft on'side streets in
parts of Roxbury cannot help but‘iqtensify the identification
of parts of this section of the city. The defeﬂdants were not
ignorant cf£ these segregated housiéé patterns and projects,
which were a freéuent Eobic of discussion at school committee
meetings from at least 1963 until the time of trial. In fact
the defendants had unusually detailed knowlgdge of existing
residential segregation and forecasts for changes because of .
a study commissioned by them in 1962, This study, the Sérggnt
Repon{, predicted with 95% accuracy the size of the black popu-
lation apd those neighborhoods in Boston which would become
predominantly black by$1970. Those.bredictions were confirmed
by the 1970,United States cengus. The existence of this re;
pqré<is ; sufficient answer to defendants' intimation that

they were surprised by shiftiné!racial concentrations which

frustrated their racial balance plans.
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Wprpbabiy carries many of thegconnotations which "Harlem" does

in New York City. Unfortunately, streets in disrepair, burned
eut houses left standing, and'rubbish 1eft on'side streets in
parts of Roxbury cannot hélp but iqtensify the identification
of parts of this section of the city. " The defeédants were not
ignorant of thesg\segregated heusing patterns and pgojects,
which were a frequent topic of discussion at school committee
meetings from at_ 1east41963 until the time of trial. 1In fact
the defendants had unusually detailed knowledge of existing
res1dentia1 segregation and forecasts for changes because of _
a study commissioned by them in 1962. This study, the Sargent
Report, predicted with 957 accuracy the size of the black popu-
lation’and those neighborhoods in Boston which would beCCme
predominantly black by 1970. Those predictions were confirmed
by the 1970 United States census. The existence of this re;
port s a sufficient answer to defendants' intimation that

they were surprised by shifting racial concentrations which

frustrated their racial balance plans.
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_ A substantial correlation existe between racial segre-
gation in Boston public housing and in nearby schools: In
1972, for nine public housing projects which are 80% black,
45

. there were 33 schools, all of which are majority non-white.

Similarly, 38 schools.serving eleven 807 white housing projects

are al} majority white, and 29 of~them are more than 80% white.
This corfelation between residential segregation and school
segregation is ihe direct result of school comstruction -
projects between 1955 and 1972, Séécifically, the small size
of these séhools was such that their emrollments could not
bué reflecé’;he racial composition of the immediate neighbor-
. hood. Their locations were such that it is .readily infer-z
|
able that their racial compositions were intended; many were

located within housing projects, bordered on three sides by

them, directly adjacent to them, across the street from them,

P b

or on the same block. At least twenty such elementary schools i
U

were built near racially segregated hiousing projects; the Dever, / ]

=3

cbin, Hurley, Prescoté, Caéter, Aggasiz and Hennigan schools /
. are prime examéles. The defendants have also buiit'additions /
to segregated schoolg or used portables which perpetuated the /
racial compositionvof those schools and neighborhoods. The /
following table demonstrates the extensive construction of /
school facilities near segregatred housing projects and show

the racial compositions of both in the'year when the new s 601,

addition or portable opened:

45
Rdcial censuses of housing projects were taken gn
the basis of white and non-white. How many blacks are in-
cluded in the non-white figures did not appear. Howevey,
since the other minorities in Boston comprise only a sm 11
percentage of the city's population, the predominant part
of the non-white population is most probably black.




hgoa. Their Locatio?g were suéh'that it is readily infer- g
éble that their racial compositions were intended; many were ,
located within housing projecés, bordered on three sides by
'them, directly‘édj§cent to them, across the street from them,

or on the&same block. At.least twenty such elementary schools
were builé ﬁear racially segregated housing projécts; the Dever,
Tobin, Hurley, Prescott, Carter, Aggasiz and Hennigan schools
are prime examples. fhe defendants have alss built additions

to segregated schools or used portables which perpetuated the
racial composition.éf those schools and neighborhoods. The
following table‘demonétrates the extensive construction of
school facilities neaf’ségregated housing projects-and shows

the racial compositions of both in the year when the new school,

addition or portable opened:

45
Racial censuses of housing projects were taken on
the basis of white and non-white. How many blacks are in-
cluded in the non-white figures did not appear. However,
since the other minorities in Boston comprise only a small
percentage of the city's population, the predominant part
of the non-white population is most probably black.

o4
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Year New : Housing - Percent White ;
Opened School Project School Project :
1953 Fairmount Fairmount ' ) 100
1956 Guild-a Orient Hgts. 100
1957 Greenwood Fairmount L 100
1957 Dever ‘Columbia-Pt, T 93
1958 Bradley "~ Orient Hgts. 99 3
1958 '  Grew Fairmount : 100 ,
1959 Tobin Mission Hill Ext. 25 o
1961 Hurley Lennox & Camden 2 !
1963 Prescott .- Charlestown 99
1964 Grew-a - Fairmount 100 -
1964  “Greenwood-a’ Fairmount 100 - ' /
1967 McCormack Columbia Pt, C43% . 54
. 1967 .Taylor-a - . Mcrton-St, 83 - 98
1967 |, P. Bates-p Wash. & Beech 88 - 89
1967 Bigelow-p D Street 94 94
1967 Hoar-p | D Street 91 94
1967 Paine-p Franklin Hill 69 79
i971 =~ Carter "Lennox & Camden 5 3
1971  Lee Franklin Field 21 13
1972 Agassiz South Street | 81 79
1972 Hennigan ‘Heath Street 24 1
" a" signifies an addition to an existing school.

"-p'" signifies a portable.
%1987 was the first year for which racial breakdowns of
school énrollments were available,
Several of the schools and expansions shown in the table were
opened as the racial coﬁ;osition of the nearby housing devel-
opment was in,the process of cbangmng from white to black.
Examples of such projects are listed as foliows, together
with the nome of the nearby school or.expansion and the per-
centages of the units in the projects occupied by white resi-
dents in the following years: (1) three yea;s before the
opening of the school or expansioﬁ, (2) the year in which
the school or =xpansion was opened, and (3) in 1972, the

latest year for which figures %were introduced in evidence:

Housing ° School or
Project Expansion (1) (2) (3)

_ Mission Hill Ext. __Tobin_ \ 38%.  _ _25%h ' 4%




s ? . Wash. & Beec
1967 Bigelow-p D Street
1967 Hoar4p D Street

1967 Paine-p
1971 Carter -~

Franklin Hill
Lennox & Camden

1971 Lee " Franklin Field
1972 Agassiz South Street
1972 Hennigan _ Heath ‘Street

88
9
91
69

5
21
81
24

-a’ signifies an addition to an existing school.

-p'. signifies a portable. -

89
194
9%
79

13
79

*1967 was the first year for which racial breakdowns of

school enrollments were available.

Several of the' schools and expansions shown in the table were

opened as the racial composition of the nearby housing devel-

opment was in the process of changing from;white to black.

Examples of such projects are listed as follows,

»

together

with the name of the nearby school or expansion and the per-

-~

centages of the units in the projects occupied by white resi-

dents in the follo%ing years: (1) three years before the

opening .of the school er expansion, (2) the year in which

the school or expansion was opened, and (3) in 1972,

the

latest ‘year for whieh'figures were introduced in evidence:

Housing School or
Project Expansion (1)
~ Mission Hill Ext. Tobin 387
Columbia Pt. McCormack 74
Franklin Hill Paine-p " 93
Frankiin Field Lee 80
Heath Street : Hennigan 24
256
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(2)
25%
54
79

13
1

(3)

4%
27
7
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These changes were due partly to the Boston Housing Author-

hcac s 1)

ity's practice, when black residents gained qbcess to a
predomiﬁantly white pubiic housing project in more than '
q&ken numbers, of avoiding referral of white appliéants to

that project but referring only black applicarts. The extent

to which these changés in the racial compositions of housing
! . pfojecté may also have been attributable to the rec%procal '
effect of a néarby school, allﬁded to ante at 121-122, is of
course unknown. In any event, if should have comé as no sur--
prise tb the defendants when the\schools opened imbalanced gnd

- became more imbalanced thereafter. The opening racial composgi~

tion of Tobin was not in evidence because it opened before 1967;
it was shown, however, that in 1967-68 Tobin was 317% white. A
possible exception to the pattern of imbalanced openings was

the portable at Paine; the school as a whole, when the portable

!

was opened, was balanced, i.e., 697 white. But by 1972, the
Qchool as a whole was heavily imbalanced with an enrollment
of only 5% white, matching almost exactly the racial composi-
tiSn of nearby Franklin'Hill project, by then 7% white; Con-
ceding confu;ion as to some causal relatiﬁnships, one conse-
quence of the location of the new schools and expanéions

was clear: the containment of children, black and white,

in schools rear the housing projects in which they lived,.

effectively incorporating the segregation practiced with

respect to public housing by other government officials.

46 ) :
Apparently no housing project which has fallen below
807 white has stabilized at that point, but has shown a steady
and rapld progression toward 100% non-white. The black per=<

. AARE AL &hE EFmbal namilardaen. af Ragstan wag 1397 4n 1970 and. @




prise to the defendants’ when the schools opened imbalanced"and,/

becam2 more imbalanced thereafter. The opening racial composi.-

tion of Tobin was not in evidence because it opened before 1967;

Rl

it was shown, however, that in 1967-68 Tobin was 31% white. A

possible exception to the pattern of imbalanced openings was
¥ ) N \‘
the portable at Paine; the school as a whole, when the portable

was opened, was balanced, 1i.e., 69% white. But by 197@ the
school as a whole was heavily imbalanced with an enrollmqnt

of only 57 white, matching almost exactly the racial composi-

tion of nearby Franklin Hill project, by then 7% white. Con-
\\

ceding confusion as to some causal relationships, one conse-\

\

" quence of the location of the new schools and expansions
was clear: the containment of children, black and white,
in schools near the housing.projects in which.they 1lived,
effectively incorporating the segregation practiced wigh
respect to public housing by other gcvernment officials.

46

Apparently no housing project which has fallen below
80% white has stabilized at that point, but has shown a steady
and rapid progression toward 100% non-white. The black per-
cent of the total population of Boston was 13. 97 in. 1970 and
16.3% in 1972,
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The defendants have argued that they began a program
of constructing larger glementary schqols whichlcould
éccommodate students from a number of neighborhoods of
differing racial compositioﬁsiso tﬁat the schools would be
raciglly balanced. It is true that larger échools were
opened, but not due to the defendants' initiative. The
defendants beg;n to construct lgrger schools only in 1966
., when the state refused “to approve consgruction élﬁns which
would have resulted in more segregated schools. That year
the.defendants proposed the construction of three schools,
one each in the Marshall, Mather and Gibson districts.
Each of these schools, given their size and location as .pro-
posed by. the defendants, would have opened racially segregated.
The state board insisted that two large elementary schools
be built instead. Then when larger schools were opened,
particularly Hennigan and Lee, defendants resorted to other
kinds of segregative practices which have been the subject
of previous findings.
As for the defendants' asserted neighborhood school
policy, fiqdings heretofore made prove that it was so :selec-

tive as hardly to have amounted to a policy at -all. Several

. practices of the defendants were antithetical to a neighbor-

~hood scheol systeﬁ: extensive busing, open enrollment,
multi-school districts, magnet schools, citywide schools and

feeder patterns. Additionally, the elementary district map,

. . ,
ance at 47, does not show districting which would be consistent

with a netohharhond achanl polievs -schools are not located




would have Eesulted,in more segregated schools. That year

the . defendants pfopoéed the‘construcgion of.;bré; sche '~

one each in the Marshall, Mathér anh éibson districts.

Each of these schools, given their size and lecation as pro- .

posed,by‘tﬁe-defendants, would have opened racially segregated. w

The. state bogr& insistéd that two large elementary schools

"be built instead. Then when larger schools were o?ened,

particularly Hennigan and Lee; defendants_resnrted‘to,other

kinds of segregative practiées which have been the subject

of previous findings; |
As for Lhe‘defendaﬁts' asserted neighborhood sch?ol :

policy, findings heretofore made prove that it was 501 zalen-

tive a; hardly éo have amounted to a policy at -all. Several

practices of the defendants were antithetical to a neighbor-

Lood s;hool system: extensive busing, open -enrollment,

multi-school distriqps, magnet schobls, citywide schools and

feeder patterns.. Additionally, the elementary district map,

ante at 47, does not show districting which would be consistent

with a neighborhood school policy: schools are not locateﬁ

near the center of regular, compact districts, but rather near

the edges of irregular districts requiring some studeﬁts to

<60

- " f~128 - — — . ————- ——




<61

rend a relatively distant school when there is another

school within.one or two blocks. Notice, for example, the

relative distances from a residence just east of the broken,
dividing line to Emerson and Clzp, Fenwick and Everett, and
Dickerman and Mather. When the defendants have emphasized
c;nsiderations of distance and safety, it has usually been

when they could be used to maintain segregation; students ) -
have seldom been the benefactors of this concern when there

<

was no prospect of integration. The' neighborhood school has

been a reality only in areas of the city where residential
segregation is firmly entrenched. Thus students in South
Boston or Roxbury have been assured of attending a neighbor-
hood school, all white or all black. Whit? ;tudeﬂfs who

found themselves in predominantly b}ack schools because of

their residence were practically guaraptegd'a right to transfer
under open eq;ollment or one of the exceptions to the controlled
transfer policy--regardless of overcrowded conditions at the
receiving schools. Therefo;e. as the third'response to the
partial defense of resid;ntial segregation and neighborhood

. schools raised by the defendants, a further quotation from

s
N

the Keyes case, at 212, is apposite, as follows:

"[W]e have no occasicn to consider in this case
whether a 'neighborhood school policy' of itself
will justify racial or ethnic concentrations in
the absence of a finding that schosl authorities
have committed acts constituting de jure segrega-
tion. . . . the mere assertion of such a policy

- ig not dispositive where, as in this case, the
school authorities have been found to have praz=-
ticed de jure segregation . . . of the school
system by techniques that indicate that the
'neighborhood school' concept has not been main-
tained free of manipulation.”

- Ty - N - -



Boston or Roxbur& have been assured of attending a neighbor-

hood school, ali white or all black. White students who

found themselves in predominantly black schools because of

their residence weré practically guaranteed a right’to transfer
under open enrollment or one of the exceptions to the controlled
transfer polié&--regardless oé overcrowded conditions at the

receiving schools, Therefore, as the third response to the

»

partial defense of residential segregation and neighborhood
. schools raised by the defendants, a fuither quotation from
the Keyes case, at 212, is apposite, as follows:

"[W]e have no occasion to: consider in this case '
whether a 'neighbdrhood:school policy' of itself

will justify racial or ethnic concentrations in

the absence of a finding that school authorities

have committed acts constituting de jure segrega-

tion. . . . the mefre acsertion of such a policy

is not dispositive where, as in this.case, the

school authorities have b:en found to have prac-

; ticed de jure segregation . . . of the school

system by techniques that indicate that the

'neighborhood school' concept has mot been main- )

tained free of manipulation." . ‘
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The arguments raised by the defendants in this case have been
identical to those in the Keyes case in that they are mere

assertions. Sce alsé‘Spangler v. Pasadena Board of Educatior,

Cc.D. Cal. 1970, 311 F.Supp. 501, 522; Davis v. Pontiac School

District, E.D. Mich. 1971, 309 F.Supp. 734, 744, aff'd 6 Cir.

1971, 447 F.2d 573, cert. denied, 1971, 404 U.S, 913; and

Taylor v. New Rochelle, 2 Cir. 1961, 294 F.2d 36, 39.

Inseparability of District

In considering the ramifications of the de fendants'
, segregative conduct, further attention must be paid tc the

city's geography and the natural boundaries that lie' within
- : |
it. This necessity is explained in Keyes v. School District

No. 1, Denver, Colo., supra, at 200-205, from which the follow-

ing excerpts are taken:

"Wwe have never suggested that plaintiffs in
school desegregation cases musit bear the burdéh
of proving the elements of de jure segregation as
to each a2nd every school or each and every student
within the school system." Id., at 200.
, .

"This i§ not- a case, however, where a statutory
dual system has ever existed. Nevertheless, where
plaintiffs prove that the school authorities have
carried out a systematic program of segregation
affecting a substantial portion of the students,
schools, teachers and facilities within the school
system, it is only common sense t: conclude that
there exists a predicate for a finding of the ex-
istence of a dual school system." Id., at 20l.

AN

"In short, common sense dictates the conclu-
sion that racially inspired school board actions
have an impact beyond the particular schools that
are the subjects of those actions. This is not
to say, of course, that there can never be a case
in which the geographical structure of, or the
natural|boundaries within. a school district may
have the effect of dividing the district into
separag, identifiablf}and unrelated units. Such
a determination is egsentially a question of fact
to'be resolved by tbé trial court in the first

= i L LTIy i - L A s e LR Gmon — T FRha-



segregative conduct, further attemtion must be, paid to the
city's geography and the natural boundaries that lie within

it. ThlS necessity is explained in Keyes v. gchool District

No. 1. Denver Colo., supra, at 200 205 from\whlch the follow-

ing excerpts aLe taken:

"We have never suggested that plaintiffs in
school desegregation cases must bear the burden
of proving the elements of de jure segregation as
to each and every school or each and every student
within the school system."_“ld-,rat 200,.,_" .

"This is not a case, however, where z statutory
dual system has ever existed. Nevertheless, where
plaintiffs prove that the school authorities have
carried out a systematic program of segregation
affecting a substantial portion of the students,
schools, teachers and facilities within .the school
system, it is only common sense tc conclude that
there exists a predicate for_.a finding of the ex-
istence of a dual school system." 1Id.,.at 201.

"In short, common sense dictates the conclu-
sion that racially inspired school board actions
have an impact beyond the particular schools that
are the subjects of those actions. This is not
to say, of course, that there can never be a case
in which the geographical structure of, or the
natnral boundaries within, a school’ dlstrlct may
have, the effect of dividing the, district into
separate, identifiable and unrelated units. Such
a determination is éssentially a question of fact ’
to be resolved by the trial court in the first
instance, but such cases must be rare. In the
absence of such a determination, .proof of state-
imposed segregation in a substantial portion of
the district will suffice to support a finding by
the trial court of the existence of a dual system."

Id., at 203. - oea
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As previously mentioned, certain areas of the city, Charles-
tovm, East Boston, Brighton and South Boston are fairly
intact communities with somewhat restricted access to other
pa§ts of the city. The first two areas in ﬁarticular are
separated from the rest of Boston by the Bosfin inner harbor.
Is either of them or any other part of Boston ya separate, /
identifiable and unrélated section of the scho%l district
that shouid be treated ac isolated from the re%t of the dis-
trict"? 1d., at él3. Tﬁié\inquiry'@as consijéred at the HEW .
administrative proceeding in wﬁish both the trial judge and
the’reviewing authorities adopted the governdent's limitation

of the Bostom school system for the purpose /of its analysis

I3
I

which excluded both Eas: Boston and South Boston schools as
being in "geographically distinct areas."/ Initial Decision
Jaiel ﬁ;rcﬁ 2, 1973, at 14, The admigiﬁﬁratiQe judge divided
o

tas Feston schools, for purposes of his opinion, into a
ceatral system, an Las. Loston subsystém and a South Boston
;;:bsys?:om. Id., at 72, ' ‘ r

%3wever, no sectios oY the city is "separate, identifiable
and unrelatzd” withia the meaning of the Keyes case. Charles-
toomn aand East Boston ai. separate but in no way isolated.
#eady 1ccess to Charlescewn may be had py the Charlestown
bridge or the Northwest Fypressway or the Charles River dam
L3 Prison Point Bridgz:. East Boston and the denter of the '3
city are connected by tvo double-lane one-way tunnels, the /’

Callab:m Tunnel heading north.and the Summer Junnel south,

Each section is served Ly frequent public rapid transportatior

which connects with all other parts of the city and makes -
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administrative proceeding in which. both the wrial judge and
thelreviewihg authorities adgﬁted'the government's limitation
of the Boston échool system for the purpose of its analysis
which excluded both East Boston and South Boston schools as
being in "geogrgphically distinct areas." TInitial Decision -
duced March 2, 1973, at (4. The administraﬁive judge divided

the Boston schools, for purposes of his opinion, into a

central system, an East Boston subsystem and a South Boston
subsystem. 1Id., at 72.
However, no section of the city is "separate, identifiable
v and unrelated" withia the meaning of the Keyes case. Charles-
town ;nd East Bostcn ire separate but in no way isolated,
Ready access to Charlestown may be Had by the Charlestown
Bridge or the Northwest Expresswéy or the Charles River dam
via Prison Point Bridge. East Boston and the center of the
city ara connected by tvwo double-lane one-way tunnels, the
Callahan Tunnel heading north and the Sumner Tunnel south,
Each section is served by frequent public rapid transportation

'

which connects with all other parts of the city and makes

266
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; | 47
¢ three stops in each section. Brighton

!

in no way unrelated to those in the rest of the city. 1In
) :

‘making this evaluation several discusgions, ante, are relevant

but will not be repeated, viz., feeger patterns, overcrowding, —- —
etices with
“'—‘.‘-‘\\_
respect to faculty and staff. All of the fcity's schools are
administered centrally by the school committee and the central -
administrative offices under the superintendent. For many -
years Boston's schools were all citywide schools insofar as 2

open enro'lment was the official schog¢l policy; the only
thgoretical limits on this po%icy we%i available gseats and

Eﬁe students' desire to enrﬁll.

| Stu&ents from the three concéivably sepérate sections’ére
transported on city-operated busgs to the elite high schools
located in other parts of the ity, as shown in the following
figures for 1972:

East Boston South Boston

Boston Latin 60 84
Girls Latin 35 30
Boston Tech. 60 72
Total 473 155 186
Students from these samé sections are also transported at city

expense to Trotter and Lewis, the elementary and intermediate

LY

components of the ;7del demonstration subsystem. Similarly,

47 .
It has rever been suggested by anyone that Brighton
~ 1is separate or jts schools unrelated; so no further findings

s w.e. W _ &, e B e e e W .



O raculty and staff. All of the city's schools are
'adﬁiqistered centfally by the school committee and the central
adminidtrative offices under the superintendent. For many
yéérs Boston's schoqls‘were all citywide schools insofar as
open enrollment was the official school policy; the only
theoretical limitsron this policy were available seats and
the‘students' desire to enroll;
Students from the three conceivably separate sections are

-

transported on city-operated buses to the elite high schools

——
-

located in other parts of the city, as shown in the following

figures for 1972:

Charlestown East Boston South Boston

Boston Latin : 38 60 84

Girls Latin : 12 35 30

Boston Tech. 23 60 72
Total 73 155 186

Students from these same sections are also transported at city
expense to Trotter and Lewis, the elementary and intermediate

components of the model demonstration subsystem. Similarly,

Y
I3

47

It has never been suggested by anyone that Brighton
is separate or its schools unrelated; so no fuxther findings
will be made about that section of Boston.,

.. K68
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students from the other sections of Boston listed below were
in attendance at public high schools in thec three sections \ N
in question during 1972: !

Charlestownh East Béston South Boston

Roslindale 46 2 1 i
Roxbury 12 ) 19
South Boston 20 - -
West Roxbury 15 - - ‘
North End 105 2 - ‘
Soutl: End 29 27 2
Charlestown - 1 1
Dorchester 97 12 764
East Boston 18 - 1
Jamaica Plain 27 1 -

Total ‘ 369 48 788

Lesser numbers of out-of-district students aléo\attended junior
high schools in the sections in question.

Lastly, the defendants weré parties £B the HEW proceedings,
Docket No. CR-982, 72-1, in which their main witness was William
G. Tobin, deputy superintendent until his retirement in Septem-
ber 1970. The summary of hié testimony, at 42 of the Initial
Decision, states that Mr. Tobin "further asserted there was
no area in the school system designated either as a central
system, a South Boston syétem or an East Boston system. The
entire system operated as a single integral system." This

court agrees.

1

State Defendants f

!

The plaintiffs' case against the state defendants, gen-
erally speaking, is that they have mot exercised their . .powers
to prevent variou§ segregatiye acts by the city defendants.
Plaintiffs point in particular to the fact that the state
board approved racial balance plans that effectively promoted
segregation. They also assert that the state defendants, the

state board of education and commissioner of education, failed

— U ) 2o % W S =




high schools in the sections in question.

Lastly, the défendants were pérties to the HEW proceedings,
Docket No. CR-982, 72-1, in which their main witness was William
G. Tob?n, deputy superintendent until his retirement in Septem-
ber 1970. The summary of his testimony, at 42 of the Initial
Decision, states that Mr. Tobin "further asserted‘thefe was
no area in the school system designated either as a central
system, a South Boston system ;r an East Boston system. The
entire system operated as' a single integral system.' This

court agrees.,

State Defendants

The plaintiffs' case against the state defendants, gen-
erally speaking, is that1they have not exercised their powers’
to prevent various segregative acts by the city defendants.
Plaintiffs point in particular to the fact that the state

board approved racial balance plans‘that effectively promoted
/:egregation. They also assert that the state defendants, the

state board of education and commissioner of education, failed
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to reduce segregation by use of théir specific statutory
pswers with respect to school construction, transportation
aid, vocational programs and educational standards. for pro-
fessional personnel. In.the'court's opinicn, however, the
evidence does not warrant a finding that the state defendants
intentionally contributed to or participéted in any substan--
tial way in creating or maintaining racial segregation in
'._#‘,//Ehé Boston public schools, On th; contrary, Ehe evidence
established that they did everything within their limited
authority under the law to compel the city defendants to obey
the state iaw a?d the federal constitution.

True, the state board approved four separate rapial
balance plans for Boston. However, each plan, if it had been
executed in good faith, might have made a éubstantial con~
tribution to the elimination of racial segregation in Boston's
schools. The failure of these plans was uniformly the result

, of the city defendants' failure to carry them out promptly
and to\¢ake steps necessary for a particular proposal to
have beéh effective. Th; state defendants consistently made
or endorsed suggestions that the ~ity defendants either re-
fused to aggepf/gr accepted only aftef long delays, including
rédistricting, the use of portables to reduce segrc ition,
changes in feeder patterns, restriction of opén'enrollmeng

.

and ‘transportation. Additionally, the state board voted several
| .

times to withhold financial aid because of what it considered

%I:Rji:‘ to be failures on the part of the city defendants to comply

IToxt Provided by ERI

__with the state law or execute racial balance plans.which-had— |
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established thaé they did everything within their limited
authority under the law to compel the city defendants to.obey
the state law and the federal constitution,

True, the state board approved four separatg(racial
balqpce plans for Bostéﬁ. However, each plan,\if-it had been
executed in good faith, might have made a subst;ﬁtial con-
tribution to the elimination of racial segregation in Boston's
schools, The failure of these plans was uniformly the result
of the city defendants' failure to carry them out promptly
and to take steps necessary for a particular ﬁroposal to
have been effective. Thé state defendants consistently made
or endorsed suggestions that the city defendants either re-
fused "to accepf or accepted only after long delays, including
redistricting, the use of portables to reduée segregation,
changes in feeder patterns, restriction of open enrollment
and transportation, Additionally, the state board voted several
"timgf to withhold financial aid because of what it pdnsidered
to be.failures on the part of the city defendants to. comply

with the state law or execute racial balance plans which had

been approved. The withholding of state aid pursuant to

<72
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Mass. G.L. c. 15, } 11 was the ultimate sanction that the
' béard had under state law.

In at least two inst;nces the state board forced the
defendants to modify plans so that schools might open racially
balanced. Marshall, which opened racially balanced, was
originally planned by the city defendants on June 13, 1966
for only 700 pupils. The state defendants rejected that
pian on June 28, 1966 and directed that the s?hool be expanded
to at least 1200 ir order to atcommodate several hundred addi-
tional white students. In'FeBruary 1967 the city defendants
agreed to expand the school plan to an enrollment of 1000

students and the state board approved. But for this expansion

Marshall would have been majority black because of its location.

\
Holland similarly opened racially balanced only because of

the state board. The‘priginal plan of the city defendants on
June 6, 1966 provided for two schools: one in the preéomi- i
\
nantly white Mather district and another in the predominantly
black Gibson district. This plan was rejected by the state
board, which recommendedla single project combining those
districts. The city's February 1967 plap partially adopted
this recommendation and the state contributed 65% of the cost.
The state defendants' efforts to réverse the increasing
segregation in Boston's schools was considerably hampered by
the limited authority conferred upon them by statute. The
board was given only ultimate weapons, viz., the withholding
ofxstate funds and resort to the state courts, ratheE than

authority over the management of Boston's school system.

Given the method of evasion adopted by the city defendants,

274




students and the state board approved. But for this expansion
Marshall would have been majority black because of its location.
Holland similarly opened raéially balanced only because of

\

the state board. The original plan of the city defendants on

June 6, 1966 provided for two schools: one in the predomi-

nantly white Mather district and another in the predominantly
black Gibson district. This plan was reject?d by the state
board, which recommended a single project combining those
districts. The city's February 1967 plgp partially adopted
this recommendation and the state contributed 65% of the cost.
The state defendants' efforts to reverse the increasing
segregatlon in Boston's schools was con51derab1y hampered by

the 1@m1ted authorlty‘conferred upon them by statute. The

S x — "

board was given only ultimate weapons, viz., the withholding
4

of state funds and resort to the state courts, rather than

authority._gver the méﬁagement of Boston's school system.

Given the method of evasion adopted by the city defendants,
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formalistic compliance followed by ﬁrocrastination and,
evasion on Rdtiastt technical groﬁnds, the means of
enforcement at the board's disposal were highly ineffective.
Sometimes funds withheld to force the adoption of specific
proposals had been -released before the city defendants'
techniques for evasion begame known to the board, as
happened after the fourth stage plan was approved in
August 1971. sSimilarly, judiciai process is-slow and
unwieldy as a sanction in the hands of an administrative
agency ope;atiﬁé under a statute as comélex and technical
as the Rgcial Imbalénce Act. The state defendants were
simply outﬁ;heuvered by the city/?efendants and frustrated
by their intransigence and frequent bad faith. These atti-
. tudes were exhibited, for example, at a meeting of the
school committee on April 8: 1971 at a time when $28,000,000
in state financial assistance was being withheid and the
state board was‘requesting that the committee submit a fourth
stage plan including districting of high schools and elimina-
tion of open enrollment.. The committee was discussing how
it should counter the state board's demands. One member
proposed a vote that the chairman of the board's committee
on racial imbalance be taken off the job. ﬁ;ferring to the
_city's Education Planning Center which would draw up the city's
‘plan; the following exchange occurred:

Superinteﬁdent: My team will make your plan--
not my plan but the School Committee's plan. I

have to keep saying that.

. Chairman: We will be the bad guys. That is
- ——yhat—we :Welfe:f"rle gge,(}‘”ggr' o — "
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unwieldy

as a sanction in the hands of aﬁradministrative
aéepcy operati;g under 4 statute as complex and techniéal

as.the Racial Imbalance Act. The state defendants were |
simply outmaneuvered by the clty defendants and frustrated V
by their intransigence and frequent bad faith., These atti- |
tudes were exhibited, for example, at a meeting of the v
school committee on April 8, 1971 at a time when $28,000,000

{n state financial assistance was being withheld and the

state board was requesting that the committee submit a fourth

stage plan including\districting of high schools and elimina-

tion of open enrollment.. The committee was discussing how

One member

¥ \

it should counter the state board's demands.

proposed a vote that the chalrman of the bdard's committee

on racial imbalance be taken off the.job/ Referring to the

city's Education Planning Center which Avould draw -up the clty's

I

plan, the following exchangé occurred: {

~ Superintendent: My team will make your plan--
not my plan but the School Committee's plan. I
have to keep saylng that.

Chalrman: We will be the bad guys. That 1s
what we were elected for.
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Evéntually the sFaté defendants charged unconstitutional
segregationlby the ci;y.defendants in the state court;‘
where—the claim was denied for insufticient proof, and in

a crossclsim in this case. The racial imbalance plan which
the state defendants finally succgeded in imposing updﬁ
Boston by Supreme Judicial Court orders dated January 16,
March 22 and April 17, 1974, which is scheduled to take
effect ié September }974,is the latest demonstration ofﬁﬁheir

o

best'7&forts. .

'If the court were concerned only about liability issues,

« /
judgment would be entered in favor of fii/gpafg/;;;endants;

’ / N
but, in view of its conclusions, tg,mﬁét also deal 'with the,\

remedies to which plai;tiffs are entitleq; >The State boar / '
and state commissioner ﬁave ultimate résponsiuility for th
education of pdpils in the Bosto; public school system. There-
fore, although they have not contributed to the racial segr@g;-
tion that pervades the Boston schools, their continued presence
in these pvoceedings may be necessary for the effectuation of
appropriate remed;es: The state defendants Qill be retained

as parties defendant for purposes of formulating and aiding

ir. the execution of sich remedies. See Griffin v. County - /

School Board of Prince Edward County, 1964, 377 U.S. 218, 234

Rule 19(a), Fed. R. Civ. P.

Conclusions of Law

Keyes'b. Schéol District No. 1, Denver, Colo., 1973,
413 U.s. 189, furnishes a blueprint for decision of the
liability issues in this case, as follows: (a) whether racial

segregation exists in parts of the Boston public school system;




judgment would be entered in favor 6f the state defendants;
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-but, in view of its conclusions, it must also deal with the

1 remedies to which plaintiffs are entitled. The state board
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and state commissioner hgvé/GELimate responsibility for the
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_education of pupils in the Boston public school system. There-

fore, although they have not contributed to the racial segrega-

“tion that pervades the Boston schools, their conti..ued presence
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in these proceedings may be necessary for thé effectuation of
appropriate remedies. The state defendants will be retained
as parties defendant for purposes of formulaéing and aiding

in the execution of such remedies. See Griffin v. County

School Board of Prince Edward County, 1964, 377 U.S. 218; 234;

Rule 19(a), Fed. R. Civ. P.

Conclusions of Law
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’Keyes v. School District No. 1, Denver, Colo., 1973,

413 U.s. 189; furnishes a blueprint for decision of the
liability issues in this case, as'follows:' (a) whether racial

segregation exists in parts of the Boston public school system;
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(b) if so, whether such segregation was intentionally caused
and maintained by the defendants; (c) whether any parts shown
by plaintiffs to have beep intentionall§ segregated constitute
a s bstantial portioa of the school system, i.e., whether
de fendants' intentionally segregative conduct ;ffected a

.substantial portion of the students, schools, teachers and
facilities within the school system: If/plaintiffs prevail
on these issues, it follows that there is de jure segregation
in the city and that the defendants' obligation te eradicate

it is no less than if it were due to'a local ordinanca re-

quiring separate school facilities fqQr different races. There

will remain Yor decision, however, a fourth issue governing
the nature and extent of the defendants' obligation to desegre-
gate and of the remedies which‘must be ordered by the court,
viz., (d) whether, after considering any evidence that the

« - 3
system is geographically sepérabie or that segregative intent

was not among the factors that motivated the defendants'

actions, zs a result of (a), (b) and (c) the entire school

system ,s a “ual system, one for white students and one for

ulack studzants.,

-7

Plaintifls provcd beyond question that racial segregation
existSf{£ part: nf the Bosten public school system. That
issue was virtuallv uncontested. In reaching this conclusion
we have tyher irzo consideration the iracial composition of
3chool envollrznt. and faculties and staff, c&mmunity and
ac.itictrzeion estitudes toward the schools and factors of

. \
. \ . .
geography and demorraphy. See Keyes v. School District No. 1,

Dzaver, Colo., supra, at 196. !
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it is no less than if it weré due to & local ordinance re-
quiring separate school facilities for different réces. There
will remain for decision, however, a fourth issue governiﬁg
the nature and extent of the defendants' obligation to desegre-
gate and of the remedies which must be ordered by the court,
viz., (d) whéther, after considering any evidence that the
s&stem is geographically separable or that segregative intent
was not among the factors thgt motivated the defendants'
actions, as a result of (a), (b) and (c) the entire school
system is a dual system; one for white students and one for
black students.

Plaintiffs proved beyond question that racial segregation
exists in parts of the Boston public school system. That
issue was virtually uncontested. In réaching this conclusion T
we have taken into consideration the\racial'composition of
school enrollments and faculties andxstaff; community and

administration attitudes toward the schools and factors of

geography and demography. See Keyes v. School District No. 1,

Penvers Colo., supra, at 196. . ‘ !
/

2N ' 280
- 138 -




RTINS T e ST

first succeed in proving substantial intentional segregation.

281

The paramount\issue in this case is whether the defendants
\ ! :

acted with a "purpose or intent to segregate', Keyes v. School

District No. l%fDenver, Célo,, supra; at 208, i.e., either

with a desire to bring about or continue segregation in the
Boston schools or with knowledge that such segregation was
certain, or substantially certain, to result froﬁ théir actions.
See 1 Restatement of Torts 2d, § 8A, comwent b; Prosser, Tort;
(3d Ed.) 31, § 8. TIn resolving this issue, the court need not
ascertain the ultimate reasons whyﬂthe defendan%s madé certain
d?qisions. For example, in voting to permit b}éck students

to remain in Lee and white students to conti?§§ at Fifield

and O J{earn, a school committee membér'mighﬁfhave been

prompted by a desire to improve. his prospecés for reelection-- ,
tﬁat would be his motive for‘ o voting, not his intent in so

-

voting. Motive is what prompts a person to take some action

toward achieving a result; intent refers to his decision to

do a particular act as a means of achieving that result. -

" This is not of course to say hat motive may .not be rélevaqg

‘to intent; jfist that they are ‘to uv. disgn\'.nguishe.d. Intent
ordinarily may not be proved directly, because there is no

way of fathoming or scrutinizing the operations of the human
- N o ’
mind; but may be«inferred from the .surrounding circumstances.

The opinion of the court in Keyes used the word "motivated"
. : < ‘ :

a number of times, at 208-210, but always in the context of

the school authorities' negative burden if plaintiffs should
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(3d Ed.) 31, § 8. 1In resélviﬁg this issue, the court need not
ascertain the ultimate r;asons why the defendants made certain
_decisions. For example, in voting to permit black students

to remain in Lee and white students to continue at Fifield

and O'Hearn, a2 school committee member ﬁight have been

prompte& by a‘dgsire to improve. his prospects for reelection--

that would be his motive for so voting, not his intent in 'so

voting. Motive is what prompts a person to take some action
N,

t

t;;hrd achieving‘a result; intent refers to his decision to
‘do a particular act as a means of achieving that result.
This is not of ;oﬁrse to say that motive may,nof Be releﬁant
to intent; just that\fhe§ are to be digfinguished. Intent
Srdxnarily may not be proved directly, because there is no

!
way of fathoming or scrutinizing the operations of the human

mind;‘But may be inferred from the surrounding circumstances.

LN -

The opinion of the court in Keyes used the word "motivated"

a number of times, at 208-210, but always in the context of

-
-

‘the school authorities' negative burden if plaintiffs, should

‘ /

/
first succeed in proving substantial intentional segregation.
- /

. L
To permit school authorities to offer_evidemce of ‘their own
‘ !

mofivations, peculiarly within thelir ow:. knowledge and control,
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to rebut plaintiffs' prima facie case is quite .different,

in our view, from requiring plaintiffs to adduce evidence of
48

defendants' motivations. A long line of decisions begin-

ning with Brown v. Board of Education, 1954, 347 U.S. 483,

established that a dual school system exp11c1t1y 1mposed by
law is unconstitutional. The K _gzgg_case simply makes 1t

' clear that the intentional 1mp081tlon of a dual school sy@tem
by covert or subtle means is equally unconstltutlonal It
should be clearly understood that rac1a1 hos*ility is not

, the applicable standard. Segregation need not have been

inspired by'any particular racial attitude to be unconstitu-

tional. Johnson v. San Francisco School District, N,D. Cal.
1971, 339 F.Supp. 1315, 1318. Also, the intent to segregate
need not be the solé purpose for the defendants' actions; it
¢ -ed unly ke one of them. |

The question to be decided therefore is whether the
defendants have followed a deliberate policy of s;parating \
students on the basis of race. Even this statement is an
oversimplificaéion since’ a course of in‘ ....ionally dis-
crlmlnatory dec131ons, all arrived at independently, which
over the years has prodpced a dua} school system, would be
‘equally unconstitutional althougn there was no proof of a s

commdp scheme linking each decision. Cf. Higgins v. Board

of Educati 1, W.D. Mich. 1973, No. 6386 (slip op. at 90, 103).

This discriminatbry purpose may be shown in a number of ways.,

48
. We do not read the (Court's opinion in Keyes as Mr.
~ Justice Powell seems to; at 231, to hold that "the motivation




; ’ - VETL Or subtlie means is equally unconstitutional. = It
\ .

should be clearly understood that racial hostility is not
the applicable standard. Segregation need not have been
inspired by any particular racial attitude to be unconstitu-

- tional. Johnson'v. San Francisco School District, N.D. Cal.

19;1, 339 F.Supp. 131%, 1318. Aléo, the infent to‘sggregace
néed not be the sole purpose for the defendants' actions; .it
" need only be one of them. .

The question to be decided therefore-is whether the
defendants have followed a deliberate policy of separating
students on the basis of race. Even this statemént Is an
oversimplification since a course of.intentionally dis-
criminatory decisioms, all arrived at independently, which

over the years has produced a dual school system, would be

equally unconstitutional although there was no proof of a

common scheme linking each decision. Cf. Higgins v. Board

of Education, W.D. Mich. 1973, No. 6386 (slip op. at 90, 103).

This discriminatory purpose may be shown in a number of ways.

48
We do not read the Court's opinion in Keyes as Mr.
Justice Powell seems to, at 231, to hold that ''the motivation
of school board action is . . . controlling in Colorado",
except when school authorities succeed in rebutting plain-
tiffs' prima facie case. . 284
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— . __.are desegregated., -or~-~for_the long_term future--

285 ‘
There may be direct evidence of diséfiminatOﬁy/pﬁrpose,
e.g.,‘that segregative steps were taken by the éefenaants

in response to the iemands of voters favoring segregation(i
Similarly, statements by the defendants ;t the time.of‘
decision-making may shqw discriminatory purpose. Indirect
evidence of segregative intent would include the absence

of valid educatiénal, fiscal, administrative or. other govern-
mental justifications‘ij decisions having c}early foreseeable

segregative copsequencgé. Also, in a limited number of situ-

ations, e.g:, distribution of faculty and staff, an inference

"of the proscribed intent may arise simply from existing

segregation. See Swann v. Charlotte-Mecklenberz Board of

Education, 1971, 402 U.S. 1, 15:

The obvious difficulties of ascertaining the intent of
the administrators of a municipal school system like Boston's
were mentioned in all four opinions in the Keyes case. Al-
though that case was decided after the trial in these pro-
ceedings, the volume and scope of the evidence {ntroduced by
the parties and of tgﬁ/requests for findings of fact filed

/
after trial have enabled the ccurt to embark on the teleological
course ordered by the Keyes case and charted by Mr. Justice
Powell in his opinion, concurring in pairt and dissenting in
part, at 234-235, as follows:
"Every act of a school board and school administra-

tion, and indeed every failure to act where affirma-

tive action is indicated, must "1ow b2 subject to

scrutiny. The most routine decisions with’ respect

to the ope. aticn of schools, made almost daily, can

affect in varying degrees the extent to which schools,
are initially segregated, remain in that condition,
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atiens, e.g., distribution of faculty and staff, an inference

AY

of the proscribed intent may arise simply from'existing

segregation. See Swann v..Charlotte-Mecklenberg Board of
Education, 1971, 402 U.S. 1, 18;

The obvious difficulties of ascertaining the intent of
the administrators of a mﬁnicipal school system like Boston's
were mentioned in all four ééinions in the Keyes case. Al~
though that case was decided after the ;rial Eﬁ these pro-

L L o -
' segregative consequences. Also; in a limited number of situ- }
ceedings, the volume and scope of the evidence introduced by
. |
the parties and of the requests for findings of fact filed f
‘ |

after trial have enabled the court to embark on the teleological

course ocdered by the Keyes case and charted by Mr. Justice

/

Powell in his opinion, concurring in part and dissenting in
iy
part, .at 234-235, as follows:

"Every act of a school board and school administra- '
tion, and indeed every failure to act where affirma-
tive action is indicated, must now be subject to
scrutiny. The most routine decisions w.ith respect
to the operation of schools, made almost daily, can
affect in varying degrees the extent to which schools
are initially segregated, remain in that condition,
are desegregated, or--for the long term future--
are li.ely to be one or the other. These decisions
include action or nonacticen with respect to school
building construction and location; the timing of

<86
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building new schools and their /size; the closing

and consolidation of schools; the drawing or gervy-
mandering of student attendance zones; the extent

to which a neighborhood policy is enforced; the
recrultment, promotion and assignment of faculty

and supervisory personnel; policies with respect

to transfers from one school to another; whether,

and to what extent, special schools will be pro-
vided, where they will be located, and who will
qualify to attend them; the determination of cur- %?
riculum, including whether there will be 'tracks'!
that lead primarily to college or to.vocational
training, and the routing of students into these
tracks; and even decisions as to social, recre-
ational, and athletic policies."49
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The court's findings have necessarily been divided into cate-
gories; but the ultimate finding as to segregative intent rests
upon the record as a whole, including the multiplicity and

cumulative effect of the defendants' policies and practices.

e Bty

A good example of this aspect of the defendants' conduct ap-

g peared in the fall of 1971 aftéq the state board orn August 31‘
approved their amended fourth stage pian which provided for ‘
(a) the replacement of open eﬂ;ollment by controlled transfer,

; (b) a citizens' advisory committee to preéare redist#icting

E plans o achieve racial balance, (c) a comprgheﬂsive‘long-

range plan to be formuléted with technical assistance to b%
furnished by the state board and overseen by a special committee,
(d) the opening_of Lee with a district which would guaraﬁpée

a balanced school, (e) the opening of Hennigan on # balanced

basis, and (f} the construction of a new English which would |,
2 open balanced. By the end of 1971 the defendants had .succeeded
in (1) eviscérating the controlled transfer policy by creating

-

]ERJK? exceptions and encouraging thei. use, (2) sabotaging the




The courf's findings have necessariiy been divided into cate-
gopiesf but the ultimate finding as to segregative intenf rests
upon the record as a whol:, including the mul;iplic?ty and
cumulative effect of the defendants' policies and practices,
A good example‘of this aspect of the defendants' conduct ap- '
peéred in the fall of 1971 aftéq the stéte board on August 31

approved their amended fourth stage plan which provided for

(a) the replacement of open enrollment by controlled transfer,\

(b) a citizens' advisory committee to prepare redistricting

plans to achieve racial balance, (c) a comprgheﬁsive long-

range plan to be formuléted with technical assistance to be

furnished by the state béard and overseen by a gpecial comm{ttee,

(d) the opening of Lee with andistrict which would gu;rantée

& balanced school, (e) the opening of Hennigan on a balanced

basis, and (f) tbe construction of a new Eﬁglish which would

open balancgd. By the end of 1971 the defendants had succeeded

in (1) eviscerating the controlled transfer policy by creating

exceptions and encouraging their use, (2)'sabotaging the

49
There was an.absence of evidence only as to social,-
recreational and athletic policies.
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must be éﬁdressed directly i{ the basis for the cdourt's con-

<83

ddvisory committes by appsinting perzens known tone
véhemently oﬁposed to redistricting and instructing them
to employ delaying tacticsf.(B) preventing the formulr+ion
of a comprehensive long-range élan by refuéing'thé state

bovard access to data necessary to reader technical assis-

tance and failing t» aprncint mewhaze #0 the special committee,
(&) permiéting A Erisis o gyow which provided an excuse to

open Lee raciallv sagregated =ad allow children of protesting
white parents to remain in Fifi-1d eo=d G'Hearn, and (5) open-

7

. . . . 4 e .
ing. one wing of iennigan on 3 shgorgated basis. Also during

n

the 1971-72 schoal yesr the dnfendants were (6) busing 130~
black first to third grade students to relatively distant

Weld, (7) continuing the existing pattern ofl-overcrowding

in predominantly white schools while predominantly blayk
schools had availahle space, (R) opéning n2w annexes, Charles-

town and Carter Temporary, to perpetuate segregation, and

(9) rejecting suzgesticns for the use of portables for the’ A

i

alleviation of racial imbalance. .

Th2 vecord om which tha ceurt has relied in determining
vwhether defendants acted with segrepative intent also includes
several hundred pages of stenographic transcripts of school '
committes meetings. In some instances excerpts from the ' AN

/ AN

e J/ . o
transcripts have been included in the courc's findings. The
/

transcripts themselves, however, are far more probativé than

any excerpts. Unfortunately they present a problem which
/
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the 1971;52 schosl. year the dofencants were (6) busing 130
black first to third grade students to relatively distant
ngd, (7)‘continhing the existing pattern of overcrowding

in predominantly white schools Vh11: predominantly black
"schools had available space, (R) opering new annexes; Chérlés-
town and Carter Temporary, to perpetuate ségregation,/and

(9) rejecting suggestions for thelus of portables for the
alleviation of racial imbalance.

The record 2? whi?ﬁ the ceurt has) relied in determining
whether‘defendanté‘hcﬁed with segregat‘ve intent also includes
several hundred pages of stenogxapﬁic EEanscriptswof school

- y
committee meetings. In sone insténces Xcerpts from the '
transcripts have been included ia the co&rt's finoings. The

s

transcripts themselves, howevor, are far wore probative than

any excerpts. Unfortunately they present\a problem which
must be adgressed directly if the hasis for the court's con-

/

clusions is to be claar, ir that tkey contdin numerous -

degrading characterizations ¢? klack students, e.,g., /

<30
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"Negro 1mm1grants trom the South"' by one former, perennial
commi ttee member who stated three pages later, "You certainly

have a right to say that ] seem to be talking about letting

i

the Negroes have their own schools and the whites have their
own schools." The couxt has placed very little reliance on '

- /s
this type of evidence, which showed beyond doubt the segre-
/

. . ! .
gative intent of that member, because it q;d not represent

<

‘ . p
the attitude of most committee membe g;’/On the other hand,

r(‘
it has been impossible to cverlook ﬁ{/:empletely, because -

—

thls member was elected chalrman/by his colleagues for two

s

,years and rarely if ever did éﬁy member take exceptlon to his

remarks. The court has 1Q¢ked for and weighed valid, non-

; [}

discriminatory JUStlIlC?é]OﬂS ‘for the defendants' decisions _

and actions. Only whe there were none or when there 'was

-

e

clear evidence of discrimimatory purpose has the court found

that the defendants' intent was segregative. Lastly, the,court

~

has endeavored to view the evidence, not with perfect hindsight,

SRY

but with the perspectlve and in the chronology and context in

which the defendants would have oecxded upon choices open to
51 A
them. :

/
/ Applying these principles, the court concludes that the

-
v

de fendants took many actions in their official capacities’,

——

50

"1 think the facts of the matter are that the Negro
immigrants from cthe South are disinclined to put their effort
into our northern type of education . . . ." (June 283 1971,
at 63); "The Southern Negro pupil is not as spry usually in
his eagerness to learn s other chlldren///nd therefore the
more lively children, the lively Negro ildren and the lively
white children, start to move out, often the white ‘children
leading the outward procession." (J e 1, 1971, at 105. ) ~

51

— Remnreness_lnetlmeeha no. relevance to the 1s<ue of
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years and ;arely if éver’ﬁid.any member take exception to his
remarks. The.couré has looked for and weighed vélid; non-
'discriminagory justifications for the defendants' decisions

and actions. Only when there were none or when tﬂere'was
clear evidence of Hiscriminatoqy purpose has éhe court found
that the defendants' intent was §egreg§ti§e. Lastly, the couft

‘ \ :
has endeavored to view the evidence, not with perfect hindsight,

E

k3

but with the perspective and in the chronology and contexf in

which the defendants would have decided upon_chéices open to
51 !
them. . - .

4
ApAlying these principles, the court concludes Qs\fhe

“
S

de fendants took many actions in their official capacities

"I think the facts of the matter are that the Negro

p immigrants from the South are disinclined to put their effort
into our northern type of education . . . ." (June 28, 1971,
~at 63) "The Southern Negro pupil is not as Spry usually in
his eagerness to learn as other children, and therefore the |
more lively children, the lively Negro children and the lively
white children, start to move out, often the white children
leading the outward prdcession.“\(June 1, 1971, at 105?$\\

50

>

. ) ~N
51 - '

Remoteness in time has no relevance to the issue of
intent. "If the actions of school authorities were to any
degree motivated by segregative intent and the segregation
resulting from those acticng contihues to exist, the fact of
remoteness in.time cer:afnl» does not make‘those actions any
less 'intentional'". Keyes/v. School District No. 1, Denver,
Colo., supra, at 210. ; ;
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with the purpose and intent to segregate the)ﬁoston public
schools and that such actions caused current -conditions of
segregation in the Boston public schools. The findings.of
‘fact stated in the preceding divisions of this opinion have

described practices which have been ruled to be unconstitu-

tional in meny other cases, e.g., Keyes v. School District

No. 1, supra, at 201-2; Booker v. Special School District,

D. Minn. 1972, 351 F.Supp. 799, 804, 808; Bradley v. Milliken,

E.Ds Mich. 1970, 338 F.Supp. 582, 587-88, 593, aff'd 6 Cir.

1972 484 F.2d 215; Spangler v. Pasadena Board of Education,

C.D. Cal 1970, 311 F. Supp 501, 508, 520, 522, Taylor v.

Board of Education, S:D. N.Y. 1961, 191 F.Supp. 181, 184-5,

192, 194, aff'd 2 Cir. 1961, 294 F.2d 36, 38. In five of the
categories of defendants' activities, described in divisionms

¥

I-V, ante, the court concludes on the basis o€ evidence within
each category that the defendants were acting nith segregative
intent. Only in division 61, ante, on Examination and Voca-
.tional Schools and Programs, has the court relied upon the
burden-shifting principie discussed in the Keyes case at
208-210. However, this principle is appliceole generally

and would be available to buttress the conclusions in divisions
I-V if need be. The segregative consequences of many of the
defendants' actions were scarcely contested, but were argued
by the defendants to have been unforeserable or beyond the’
defendants' power to prevent. The court has generally rejected

these defenses for reasons stated either within numbered divi-

dinana nf tho oanintan_orvr dn the part_ aentitled: Recidential




E.D. Mich. 1970, .338 F.Supp. 582, 587-88, 593, aff'd 6 Cir.

1972, 484 F.2d 215; Spangler'v. Pasadena Board of Education,

c.D. Cal. 1970, 311 F.Supp. 501, 508, 520, 522; Taylor v.

Board of Education, S.D. N.y. 1961, 191 F.Supp. 181, 184-5,

Py

192, 194, aff'd 2 Cir. 1961, 294 F.2d 36, 38. 1In five Of the
categories of defendants"activities, %fscribed in divisions
I-v, gggg{ the court conéludes on the basis of evidence within
each category that the.defendants were acting with segregative
intent. Only in division VI; ante, oﬁ Examination and Voca-
tiomal Scheols and Programs, has the c;ugt rel;ed upon the
burden-shifting principie discussed in the Keyes case at
208-210. However, this principle is applicable generally

aﬁd would be available to buttress the conclusions in divisions
I-V if need be. The segregative consequences of many of the
deéendants' actions were scarcely poétested, but were argued

by the defendants to have been unforeseeable or beyond the

defendants' power to prevent. The court has generally rejected

these defenses for reasons stated either within numbered divi-

sions of the opinion or in the part entitled Residential

Segregation and Neighborhood Schools.
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tions designed to promote segregntion maintained patterns
" tion at 26 schools, and expanded the capacity of approximately

" could have been assigned to other schoold with the effect of

235

On the issue whether substantial portions of the system
have heen intentyonally segrégated by the deféndants, the
conrt concludes that they have. Plaintiffs have proved fhat
the defeundants intentionally‘tegregatéd schools at all 1evels;
e.g., éecondary English, intemmediate Lewenberg and elementary

Hennigan; built new schools for a decade with sizes and loca-
of overcrowding and underutilitation which promoted segrega-
40 schools by means of“portablaa‘and additions when students

reducing racial imbalance. How mégy stiidenits were intentionally
separated on a raciél basis cannot be stated with any degree

of precisigh; but the annual totéle were certainly in the
thousands, including graduates of nine K-8 eleméntary schools
and four middle schools By means of feeder patterns manipu-
lated by the defendants, students attending most high schools
and several junior highs by the same means, students making
imhalancing transfers u;def the open enrollment policy and
exceptons to the cohtrolled transfeg policy, students trans-

ported to perpetuate segregation, and students at sch9éls

jdentiflably black by means of assignnment andltransfer policies

regarding faculty and staff. As explained in the Keyes case,

at 201-202, sepregative practices 1ike these have obvious
reciprocal efferts, For example, by using feeder patterns
to channel black students to English, defendants not only
concentrated black students there but also made high schools

which the black =tudents might otherwise have attended more

e nmetorahatea —odmitlavliuv ovoruy g ersentive—transfer— - ——— -




0 schools by means of por ables and add 10ns when students
could have been assigned to other schools with the effect of
r,p §"

reducing racial imbalance. Haw many students were intentionally

- -

J

sepatateq on a racial basis cannotlbe stated with any degree
,of precision; but the dnnual totalc were certainly in the
thousands, including graduates of nine K-8 elemcntary echool&
and four middle schools by means of feeder patterns manipu-
lated by the defendants, students attending most high schools
and several junior highs by the same means, ‘students making
imbalancing Lraaners under the open enrollment policy and
exceptions to the controlled transfer policy, students trans-
ported to perpetuate segregation, and students at schools
jdentifiably black by means of assignnent and transfer policies
regarding faculty and staff. As explained in thcgggzggvcase,
at.201-502, ceéfegative practices like these have obvious ;
o

reciprocal effects. For example, by using feeder patterns.

t.o channel black students to English, defendants not only

concentyated hlack students there but also made high schools
which rho.hlncﬁ ctudents might otherwise have attended more

predeminant 1y white. Similarly every segregative transfer -
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undet opaﬁ enrollment or an exceptiun to the controlled )
transfer policy, whether by a white or black student,
increased segregation in the sending school as well as iﬁt
the receiving school.
Finally, def;ndants did pot‘“addu;e proof sufficient

to support a finding that segregative intent was not among
®

t motivated their actions", Id., at 210; nor

.the fagtors tha

,produce "evidence supporting a finding that a 1e§s§r degree

3 of segregated schooling"lin any pa?t of the system yould not

‘ have resulted even if they had not acted as they did, Id.,
at 211; nor demonstrate that any area of the ;ity "is a

separate, identifiable and unrelated section 0f the school

district that shogld be treated as,(isolated from the re§§hof

/ -
. the district”, Id., at 213. In many instances defendants'
—_ )
evidence consisted of "allegedly logical, racially neutral
{
explanations for their actioms", Id., at 210, which proved to

be rationalizations. In view of the plaintiffs' proof of the

\

defendants' pervasive practices which were intentionally

segregative and their direct and reciprocal effects, the

court concludes that the defendants' actions had a segregative
impact far beyond the schools which were the immediate subjects
of their actions. Indeed plaintiffs' evidence showed, in-

dependently of reciprocal effects, that some of defendants'

practices had a segreggtiyé impact on entire levels of the
schoql system. The court concludes that the defendants have
knowingly carried out a systematic program of segregation
affecting all of the city's students, teachers and school

facilities and have intentionally brought about and maintained

a dual school system. Therefore the entire school system of

© __________Boston is unconstitutionally segregated. Accordingly, the




at ; nor demonstrate that any area of tne city "is a
separate, identifiable and uﬁrélated section of the schogl
Vdistrict that should be treated as,isolated froﬁ the rest of
the district", Id., at 213. In manylinstances defendaqts'
evidence consisted of "allegedly 1ogica1, racially neutrél
explanations for their actiomns'’, Id., at 210, which préved to
be rationalizations. In view of the plaintiffs' proof of the
defendants' pervasive practiceslwhich were intentionally
segregative and their direct and reciprocal effects, the

court concludes that the defendants' actions had a segregative
impact far beyond the schools whichlwere\tﬁe immediate subjects
of their actions. Indeed plaiﬁtiffs' evidence showed, in--
dependently of reciprocal effects, that some of defendants'
practices had a segregative imﬁac;;;n entire levels of the
school system. The court concludes that the defendants have
knowingly carried out a systematic program of segregation
affecting a}} ;f the city's students, teachers and school
faéilities and have intentionally brought about and maintained

a dual school system. Thercfore the entire school system of

Boston is upconstitutionally segregated. Accordingly, the
N\ .
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court will contemporaneéusiy with this opinion file a partial
judgment permanently enjoining the city defendants from
discrimin;ting upoﬁ the basis of race in.the operation of
the Bosﬁon public schools apd ordering that they begin forth-
with the formulation and implementation of plans to secure
for the plaintiffs their constitutio?al rights:

N

w~,
N

‘

Remedial Guidelines

It is time to tu-a to the .future, Henceforth the defen-

¥

dants are under an "affirmative opligation" to reverse the

conéeqﬂfnces of their unconstitutional conduct. Green v.
/ Y

County School Board, 1968, 391 U.S. 430; Raney v. Board of

/
/

Education, 1968, 391 U.S. 443, Neutral conduct is no longer /

constitutional’y sufficient. Keyes v. School District No. 1,

Denver, Colo., supra, at 200, n. 11. The defendants must

"eliminate all vestiges of the dual system "root and branch",

Green, supra, at 438.

In order to assist the defendants in carrying out their
oblig;tions, the court will outline several remedial prin-
ciples which the Supreme Court'has declared tg be constitu-
tionally applicable: First, the obligation of the defendants
is to proceed now to secure the rights of the plaintiffs,

Green, supra, at 439, 1In ascertaining compliance with this

Y,
obligation, "a school authority's remedial plan . . . is to,’

be judged by its effectiveness.'" Swann v. Charlotte-Mecklenburg

[

Board of Education, 1971, 402 U,S. 1, 25. Thus, compliahce

rorifivoco _dacooracatian_oand _tha .onal 3o e . AvVemantla +Rha _Anal

L R S ey




It is time to tuin to the future. Henceforth the defen-
dants are under an "affirmative obligation" to reverse the

consequences of their unconstitutional conduct. Green v,

County Schcol-Board, 1968, 391 u.S. 436;'Raney v. Board of

Education, 1968, 391 U.S. 443. Neutral conduct is no longer

constitutionally sufficient. Keyes v. S¢hool District No. 1,

Denver, Colo., supra, at 200, n, 11. The defendants must

"eliminate allivesgigg§ of the dual sysem "root and branch",

Green, supra, at 438,

In order to assist the défendants in carrying out their
\leig;tions, the court will outline several remedial prin-
ciples which the §upreme Court has declared to be constitu-
tionally applicable.' Firg;, the obligation of the defendants .

is to proceed now to secure the rights of the plaintiffs.

Green, supra, at 439. 1In ascertaining compliance with this
l/

obligation, "'a school authority's remedial plan . . . is to

be judged by its effectiveness." Swann v. Charlotte-Mecklenburg

Board of Education, 1971, 402 U.S. 1, 25. ‘Thus, compliance

requires desegregation and the goal is to dismantle the dual

system. Id. at 28, -




o

3

"%

' gation may be administratively awkward, inconvenient, and

301

Second, the primary responsibility for desegregation

lies with the school committee. Brown v. Boayd of Education,

1955, 349 U.S. 294, 299 (Brown II). 1If; in fulfilling this
re5ponsfbiiEE§;»pglicy preferences hinder or obstruct the

conversion to a unitary school system, they "must give way

. [since they would] hinder vindication of federal constitu-

tiopal guarantees." North Carolina State Board of Education

-

vf Swann,'1971, 402 U.S. 43, 45, This means thﬁt a prefer-

~ence not to bus, or for neighﬁorhoodAs hoﬁls; or any other

policy preference, can be valid1; maintained only if it will
not interfere with the defendants' constitutional duty to
desegregate. Also ''these constitutional principles cannot

be allowed to yield simply because g% disagreement with them,"

Brown II, supra, at 300. No amount of public or parental

oppositién will excuse avoidance by school officials of con-

of5gstitutionally imposed obligations.

Third, "school authorities are 'clearly charged with the

v

affirmative duty to take whatever steps might be necessary,'"
Qe ’ > — ’ AN i
Swann ¢ supra, at IS5, quoting Green, supra, at 437. This

ey N

means that busing, the éairing of schools, redistricting with

both contiguous and non-contiguous boundary lines, involuntafy
student and faculty asézgnmgnts, and all other means, some
of which may be distasteful to both school officials and

A

teachers and parents, must be evaluated; and, if‘necéssary

to achieve a unitary school system, they must be\}mplemented.

The Supreme Court has recognized that "[t]he remeéy for segre- .




oS, or Ior nelghborhood schools,

or any other
policy preference, can be validly maintained only if it will
not interfere with the defendants' constitutional duty to
desegregate., Also 'these constitutional principles eannot

be allowed to yield simply because of disagreement with them."

Brown II, supra, at 300, No amount of public or parental

opp081t10n will excﬁge/av01dance by school officials of con-

stitutionally imposed obligationms.,

Third, "school authorities are 'clearly charged with the
' N 2
raffirmative duty to take whatever steps might be necessary,'"

.

Swann, §gg£5,\at l?i_quoting Creen, supra, at 437. This
means that busing, the pairing, of schoole, rediétrictiﬁg.with
both contiguous and non-contiguous boundary lines, involunéary
student and faculty-assignmehtq, and all othef means, some
of which may be distasteful to %Tth schQQT\officials and
teachers and parents, must be evelueted; and, if eecessany
to achieve a unitéry school systém, they-must be. implemented.
The Supreme Court has recognized Ehat "Itlhe remedy/fog segre~
gation may be administratively dwkﬁard,‘inconvenient, énd
eveg bizarre in s&me\eituations andymay impoee burdens!en
|

some; but a11 awkwardness and inconvenience cannot be onided
. . . when remedlai adJustments are being made to eliminate the

. 302 '

\J




303

dual school systems." Swann, supra, 2t 28, The Supveme

Court has also indicated at the non-use of a more effective

’

plan may indicate a "lack of good™ faith" on the part of the

bl

de fendants, and any such preference°places a heavy burden

of justification upoﬁ them. Green, supra, at 439.. With

these principles in mind, the difficu}ty and duration of
future proceedings can be kept to a minimum.

Fourth the Supreme Coert has said, "Aw;reness-of,the
racial compos1t10n of the whole school system is likely to be

\

a useful sfarting point in shaping a remedy to eorrect~past

constitutional violatiqns." Swann, supra, at’25. In Boston
the public school pepulation.is approx1mate1y’two thirds white
and one-third black; ideally every,SchOOI,in the system would
have the same racial proportions, although as a practical
matter there‘is nS'Prospect of achieving this ?:1 ratio in
everygschool. The Court has also pointed ovt that with de-
segregetion plans which leave any schools all or predominantly
one race, wh\te or black, the defendants must carry the burden
that such tre;.ment is genuinely nondlscrlmlnatory Td. at 26.
More specifically, the Court has pointed out that "the nature
‘of the viclation determines the scope of the remsdy." 1d. at
16. Thus, where the defendants have been found to have com-
mitted discriminatory acts as toia specific school facility,
~certaiL1y no plan which ultimately leaves the racial ide;~
tifiability of that faciiity untouched will be constitutionally
sufficient.

Fifth, such time as the court allows for formﬁiation and

1mp1ementation of plans tS desegregate Bostoa's schools will”
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constitutional vio!at}ons." .Swann;.supra, at 25. In Boston
the public schéol p9pu1ation is approximately two-thirds white
and'oﬁe-third black; ideally every school in the system would
have the same racial propérfions, aithough as a practical

. matter there is no prospect of achieving this 2:1 ratio in
every school. The Courtrﬁés also pointed out that with de-
egregation plans which leave any schools all or predominantly
one race, ﬁhiée or black, tﬁe defendants must carry the burden

‘ .
_that such treatment is genuinely nondiscriminatory. Id. at 26.

More specifical&y,/the Court has pointed out thaf "the nature
"of the violation determines the scope of the remedy." Id. at

16. Thus, where the dqﬁendants have been found to have com-

mitted discriminatory acts as to a specific sghool facility,

certainly no plan which ultimately leaves the racial iden- o

3

tifiability of that facility untouched will be constitutionally

\

v

sufficient.

Fifth, such time as the court allows for formulation and

‘ implementéfion of plans to desegregate Boston's schools will

- . 304
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o students enteting the sixth grade will be in a middle school
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be graﬁted at the.cose of continuing the denial of the
plaietiffs' rights under the Constitution. For thiéfreason
the‘time all~wed for compliance must be only that reasonably
necessary to design and- evaluate plane to be presented to
the court and thereafter only the time reasonably necessary,
administqptively, to implement the plan which is ultimately
approyeé;hy the court, The Supreme Court has decreed that
"[t]he tutgen rests upon the defendants to estabiish that

N .

such time is necessary in the public interest and is con-

sigtent with good faith compliance at the earliest practicable

-

date." Brown II, supra, at 300.

'The remedies,to'be ordered by the court. will be affectad
in this case by ‘the pending, curreqt implementation by the..
defendants of a racial imbalance plan designed by the state
board and forced upon the city defendants by orders of the
Suprene Judictel Court entered on January 16, March 22 gand
‘égﬁiil 1%,»1974. The state ceurt plan is scheduled to take

affect gn the opening day of Sﬂhool in September 1974 Our
understanding is that this qian will reduce the number of
majority black schools from 58 to 44 and the number of black
;eggldren attending imbalanced schools from approximately
/;D;OOO to approximately 10,000._ The state plan relies on two
of the traditional methode, redistricting and busing. The plan
also removes one of Boston's structural obstacles to integra-

"tion by convertirg the entire syster, except for McKay juniot

high in East Boston, to the middle school design, i.e., all




such time 1s necessary in the public interest and is con-

sigstent with goo& faith compliance at the earliest practicabié

date." .Brown II, supra, at 300.
The reme&ies to be ordered by the court will be affectedg
in this ;asé by‘the pending, current imﬁlementation by the
defendants of a\racial imbalance plan designed by éhe state
béard and fdrce&iupqn,the city de%endants by orders of the
Supreme Judiciai Couré entered on January 16, March 22 and
April 17, 1974, The state court plan is scﬁeduled éo'take
éffect on the opening day of school in September .1974. Our
_understanding is that thgé plan will reduce the number of'
majority black échoolsfroﬁ 68 to 44 and the number of black
dh?ldren attending imbalanced schools from approximately
30,000 to approximately 10,000. The state plan reliés on twe
of the traditional methods, redistricting and"Bﬁsing. Th;”plan
also removes one of Boston's st?uctural‘obstacles to integra-
tion by Eonverting the entire system, except for McKay junior
high in East Boston, to the middle. school desiént i.e., all

students entering the sixth grade will be in a middle school

and all students entering the ninth grade will be in a high

N
!
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school except at McKay. Under-the state boardxﬁlag, Boston'e

~
N

high schools, except for the three examination 8chq618; are !

given districts fbr.the first time, thus eliminating many
discriminatary feQEEQ pattérﬁs. Finally, busiﬁg will be used
to reduce’ segregation, stata officials predict that approxi-
mately 6,000 students will'be bused for this reason, but city
officials estimnte that the numbe will be closer to 20 000.
These and other aspects of the state plan will be explored

e
"*ffit”%hé'hearing scheduled by separate notice for June 27, 1974

in the“context of the court's separate partial judgment and

interlocutory order, attached hereto as Appendix A,
U ; » ; . 3 )
i et Lot
United States DistryéE/Judge
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UNITED STATES DISTRICT;COURT

DISTRICT OF MASSACHUSETTS:,

- ~
A

-
1=,
~ td

TALLULAH MORGAN ET AL., )
Plaintiffs,) ‘ ,
) CIVIL ACTION !
v. 3 NO.\ 72-911-G - ,= ~
- ) S~ |
JAMES. W. HENNIGAN ET AL., . )
Defendants.) :

PARTIAL JUDGMENT AND' INTERLOCUTORY ORDER
‘ June 21, 1974 o

. GARRITY, J. This action caﬁ; on for- trial béfore the
court, and the issues haying been duly tried and a decision
havipg been duly rendered, as set forth in an opinion filed
herewith, that the rights of the plaintiff class of black
students and parents under the Fourteenth Amendment to the
Constitution oé the Uniéed States have been and are being
violated by the defendants in their management and operation

of the public schools of the City of BSston,

Partial Judgment

It is ORDERED and ADJUDGED that the defendants John J. A

z -
AL

Rerrigan, chairman, Paul Ellison, John J. Mgpoggggh, Kathleeﬁfq
Sullivan and Paul R. Tierney, who are the mﬁmbegg of the Boston
School Committee, and William J. Leary, Superintendent of

[ ., Schools of the City of Boston, their offi/c;ers, agents, servants,
employees, attorneys, and all other pefso;s in active concert
or participation with them who receive actual notice of this

judgmené and order, be permanenEly enjbinéd from discriminating

upon the basis of race in the operat{dﬁ of the public schools

-of the City of Boston and from creating, promoting. or main-




on came on ior tria

court, and the issues having been duiy tried and a decision
having\been duly rendered, as set forth in an opinion filed
herewith, that the rights of the plaintiff class of black
students and parents under the Fourteenth Amendment to the
Constitution of the United States have been and are being
violated by the defendants in their management and operation
of the public schools of the City of Boston,

Partial Juggment

It is ORDERED and ADJUDGED that the defendants John J.
N 't /
Ke igan, chairman, Paul Ellison, John J. McDonough, Kathleen
Sullivan and Paul R. Tierney, who are the members of the Boston

School Committee, and William J. Leary, Superintendent of

Schools of the City of Boston, their officers, agents, servants,

\- i”

. employees, attorneys, and all other persons in active concert ,
or partiqipation with them who receive actual notice of this
Judgment and ordér, be permanently enjoined from discriminating
upon the basis of race in the operation of the public schools’

of the City of Boston and from creating, promoting or main-

taining racial segregation in any school or other facility

7 I :3(j59 <f.
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in the Boston school system,\and said defendants are further
ORDERED to begin forthwith the formulation and implementation
of plans which shall eliminate every form of racial segrega-
tion-in the publicq schools ofyBoston, including all con-
sequences and vestiges of segregation previously practiced

by the defendants,

fInterlocutory Order \

It is further ORDﬁﬁED that, pending further order or i
unless specific leave of this court is bbtained, said deten- \\\\
dants be preliminarily enjoined from: .

(a) failing to c0mp1y in any respect with the Racial '
Imbalance Act plan ordered by the Supreme Judicial Court of

Massachusetts to be implemented‘on or before the opening day
/
of school in September, 1974;

3

(b) beginning the construction of any new school or
any
expansion or the placement of new portable ;

; l

(c) granting transfers of white teachers from schools
with majority black enrollments or black teachers from schools
with majority white enrollments;

(d) granting transfers under exceptions to the controlled

~

transfer policy. ‘ -

-

Dated at Boston, Massachusetts, this 21st day of

June; 1974, ’ N
. AN

i o

United States Distrist Judge
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dants Se preliminarily enjoined from:
(a) failing to comply in any respéct with the Racial
im@alance Act plan ordered by the Supreme Judicial Court of

"Massachusetts to be implemented- on or before the opening day

of school in September, 1974;

-

(b) beginning the consFructidh of any new school or
any
expansion-or the placement of /new portable ;
‘ ‘
(c) granting transfers of white teachers from schools

with majority black enrollments or black teachers from schools

‘with majority white enrolliments;

1

(d) granting transfers under exceptions to the controlled

T

transfer policy.

-

Dated at Boston, Massachusetts, this 21st day of
June, 1974.
/
-r/ N

United States Distrlaﬁ Judge
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