
DOCUMENT RESUME

ED 109 741 EL 007 329

AUTHOR Enos, Donald F.
TITLE Supervision: Who's Responsible or The Law and The

Irresponsible Somebody.
PUB DATE Mar 75
NOTE 18p.

EDRS PRICE MF-$0.76 HC-$1.58 PLUS POSTAGE
DESCRIPTORS Accidents; Court Litigation; Elementary Secondary

Education; *Injuries; Laboratory Safety; Legal

Problems; *Legal Responsibility; *School Law; *School

Safety; *School Supervision; Supervisory
Activities

IDENTIFIERS *Tort Liability

ABSTRACT
When considering the tort liability of school

districts or their employees for injuries suffered by students, the

court basically mentions two separate problems: first, whether under

*he facts of the case any duty of supervision was owed to the injured

person; second, whether such duty, if owed, was reasonable and was

satisfactorily conducted by the supervisory personnel. These basic

statements are enlarged upon in connection with chemistry, shop, and

manual or vocational training classes where the supervisory duty of

school personnel is generally described as that of a reasonable or
prudent person. Therefore, the level of caution or alertness required

of the teacher or the employee is commensurate with the degree of

danger inherent in the particular situation. The standard of care

requires that the school district and its employees anticipate a wide

range of dangerous acts and conditions that could expose the student

to an unreasonable risk of harm. As a result, the "ordinary care"

employed by a school district and its employees when supervising

students must be "extreme care." (Author)

************************************************************t**********
* Documents acquired by ERIC include many informal unpublished *

* materials not available from other sources. ERIC makes every effort *

* to obtain the best copy available. nevertheless, items of marginal *

* reproducibility are often encountered and this affects the quality *

* of the microfiche and hardcopy reproductions ERIC makes available *

* via the ERIC Document Reproduction Service (EDPS). EDRS is not *

* responsible for the quality of the original document. Reproductions *

* supplied by EDPS are the best that can be made from the original. *

***********************************************************************



US DEPARTMENT OF HEAL TN
( OLCATION WEL FARE
NA TiONAL INSTITUTF OF

f tl
r f ,AA e A ...AL f f r

.'
SUPERVISION: WHO'S RESPONSIBLE

OR

THE LAW AND THE IRRESPONSIBLE SOMEBODY

by

Donald F. Enos



-1-

Teachers are becoming increasingly involved in court cases relating to tort

liability and supervision. Unfortunately, few teachers have had a course in

school law - nor would they be interested in one if it were available. On the

other hand, many administrators are well versed in school law because it

directly relates to their responsibilities. However, "Times they are a

changin." Increased court suits plus teacher militancy may soon bring about

greater teacher interest in school law.

Sovereign Immunity:

Sovereign immunity must be mentioned in any discussion of tort liability of

school districts for the negligent acts of their employees (31). Sovereign

immunity in its pure form, completely absolves a governmental body from

liability and prevents an injured party from recovering damages for negligence.

The doctrine originated in England, where the courts accepted the belief

that the "king could do no wrong" and dismissed cases against the sovereign

government. In till., historic case, Russell vs. Men of Devon (32), sovereign

immunity was extended to an unincorporated governmental body. Although

the plaintiff was prepared to show negligence, the court refused relief on the

basis of immunity. The concept was first applied in the United States with the

case Mower vs. The Inhabitants of Leicester in 1812 (47). It was quickly

extended to all governmental or quasi-governmental agencies of the states.

Although the doctrine with its illogical exceptions has been denounced by

scholars (54), it was only recently repealed, with varying degrees, in nineteen

jurisdictions (29, 48). These decisions suggest that since a petition of right

could be filed by an aggrieved party seeking redress, early courts erred in

assuming that sovereign immunity existed in common law (48). Courts have
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also recognized that the defendant in Russell vs. Men of Devon was an

unincorporated town, making the case poor authority for the application of

immunity to political subdivisions.

Courts have stated that common sense dictates that a school district should

be held accountable to the same extent as private parties (46). In the

jurisdictions which have repealed sovereign immunity, a claimant now has the

right to sue the school district, but he does not automatically recover for

damages.

General Principles of Supervision:

A rule generally recognized in case law states that there can not be any

liability without breach by the school district or its employees (30). The court

has also described the term duty, as reasonable (64) and prudent (68) care, as

ordinary care (39) and as the care a person with ordinary prudence, charged

with similar duties, would exercise under the same circumstances (59, 72).

School organizations have the duty to supervise the conduct of students on

school premises at all times and to enforce relevant rules and regulations. The

failure to do this can establish actionable negligence (6). If special and

dangerous circumstances are absent, the school district is not responsible for

constant supervision of the movements of students at all times (72).

Violation of the State safety statutes by school districts may be a basis of

liability, because of negligent supervision in permitting the violation (38). The

failure of a school to conform to State rules and regulations requiring

supervision of school premises may be the basis of liability where student

injuries result (50). However, there must be a proximate casual connection

between the inadequacy of the lack of supervision and the accident. In the case
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of Furtado vs. Montebello Unified School District (24) student injuries resulted

from the direct acts of a teacher. The teacher through negligence dropped an

object on a students foot and the doctrine of res ipsa loquitur was held applicable.

The determination of whether a duty of care is present in a given

situation is a question of law for the court (21, 55). However, if it is established

that there is a potential duty of supervision under the general circumstances of

the case, the question of whether supervision was required under the particular

facts of the case may be considered one of the facts for the jury (59). When the

activity, in which the injury occurred was not reasonably anticipated, liability

can nOt be predicated on the lack of insufficiency of supervision (40). The

adequacy of supervision, in many instances, is dependent on the question of

whether the school employees had knowledge or notice of the particular

dangerous practice or activity which caused the injury (21).

The courts have also stated it is not necessary to prove whether the

occurance of the injury was forseeable in order to establish negligence.

However, if a reasonably prudent person could anticipate an injury of the same

general type, the absence of safeguards could constitute negligence (75),

Liability for the failure to provide adequate supervision has been held to depend

upon whether the supervision might have prevented the injury (22). However,

a school district may not be held liable where there is no proof that the

supervision would have prevented the injury (75). To support this position, the

courts have stated that the law does not impose liability on a school district for

injuries arising from the unlawful orwiliful misconduct of its students nor for

injuries arising from the negligence of fellow students (72). Courts have also

stated that the school is not an insurer of the safety of pupils or students (69, 21).

)
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The assumption of risk may be based on the lack of insufficiency of

supervision for injuries caused by the acts of fellow students. It may be

presumed that the student voluntarily assumed a dangerous position, that he

had actual knowledge of the danger, or that he could have anticipated the

actions of his fellow students which might cause injury (75).

Liability in Laboratory Classes:

A school district is not liable for student injuries in the absence of negligence

which is the proximate cause of the injuries (23, 10). The duty of care owed by

a school district to an injured student or to a class where he is a member is

essential(1O). A teacher has the duty to act as a reasonable and prudent

person under the circumstances (10).

When dangerous chemicals are used in chemistry classes, it is negligence

to conduct the classes without properly safeguarding the students from the

possibility of injury (17). A chemistry teacher owes a duty to exercise

reasonable care in providing and labeling dangerous materials used in

chemistry experiments. He must also properly instruct and supervise the use

of the materials by the students (43). A teacher or school district must exercise

ordinary prudence in keeping dangerous chemicals from students and in

preventing them from being used by students except under supervision (56).

Liability is generally imposed upon the school district when the teacher fails to

properly warn and instruct the students concerning potentially dangerous chemicals.

Liability may also be imposed if the teacher fails to label the containers of

dangerous materials or check the equipment for defects (43). The duty of

supervision, when dangerous materials are being handled, eAceeds directions in

atextbook or pamphlet. Personal instructions and warnings must he given by
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the instructor (43). Failure to keep dangerous chemicals locked up may also

result in liability if the jury finds that a person of ordinary prudence would do so

under similar circumstances (56).

Liability for chemistry class injuries has been defiled when the students were

properly warned and instructed and the students acted in disregard to those

instructions. (23).

Ignorance of pupils in a chemistry experiment may be a factor in imposing

liability on a school district. When the teacher fails to instruct the student

verbally as to proper use of the materials or to warn him as to their dangerous

nature, even though instructions and warnings are found in his textbook the

district may be held liable (43). The mere fact that a student takes chemicals

from a shelf without permission has been held not to establish that he was

negligent as a matter of law, especially when he did not know about their

dangerous characteristics and had never received instructions concerning

them (56).

In one California case the court applied the doctrine of res ipsa loquitur to

the teachers conduct where an e::plosion occurred in a chemistry class (24).

Though the application of the holding has been confined to the facts of the case

(24), it is indicative of the stringest duty imposed upon a teacher. Under certain

circumstances, school districts and institutions of higher learning have not been

held liable when its duty of supervision was not met. The general rule is:

the injury must be such that supervision could not reasonably be expected to

prevent it. The reasoning behind this statement is that under such circumstances,

the lack of supervision is not the proximate cause of the injury.

Liability in Shop Classes:

The finding of negligence by a school district has been held to turn upon three
ta-I
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elements: first, the existence of a duty to use care; second, a breach of such

"duty by the creation of an unreasonable risk of harm; and third, proximate

cause (10). However, inquiry into proximate causation presupposes an

affirmative finding of negligence based upon the dual occurrance of duty and

its breach. A duty of care, owed by the alleged wrong-doer to the insured

plaintiff or to a class of which he is a member is indispensable to negligent

liability.

One factor in the delineation of duty is the anticipation of harm.

Anticipation is equally relevant in the exploration of proximate cause,

especially where an intervening act plays a contributory role in the accident.

Divergent results are possible and judicial disagreements arise by approaching

negligence determination through the gateway of duty on one hand, or proximate

causation on the other (55).

In a few cases school districts have violated state safety regulations and

the same liability has been applied to them as it would if the defendant was a

private citizen (37).

The school has a duty to instruct pupils in the proper use of protective devices

when operating machinery (1). Where a statute or regulation requires safety

equipment or protective devices, the school agency has an absolute duty to
..,

furnish such equipment or devices with the result that violation creates

liability as a matter of law (37).

Where there is danger the student must have appropriate instruction and

warning (43). In case an injured pupil fails to wear protective equipment such

as goggles, or factors arc such that there is not an adequate supply of such

goggles on hand and the failure of the teacher to keep a watch on pupils to see
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that they had found and were using them and to warn pupils of the danger involved,

causal negligence would then be supported (60). A school district may also be

held liable if a teacher fails to maintain discipline in a shop class resulting in

injury to a student (39).

Knowledge by a teacher of the defective condition of a piece of equipment

given a student is not a prerequisite to recovery. However, if it can be

established that the teacher or the school authorities were negligent in having

such a piece of equipment, or did not properly inspect it or otherwise determine

its condition, and that the defect was the proximate cause of the injury, then

recovery could be received (18, 41). In the absence of defective con lition,

recovery for liability is not applicable from a machine injury when proper,:

posted notices andt
verbal warnings have been given the students. This

application also applies when they have been properly instructed and protected.

with respect to safety measures (51).

A school employee has the duty to warn the shop student who wick I. his

instruction makes a dangerous instrument. The instructor must also explain

the dangerous potential of the instrument as well as the proper safety practices.

The school may be held liable for an injury caused by such an instrument even

if the injury occurs in the student's home (10).

Liability has been denied when the school district and its personnel have

met all the requirements for proper instruction and warning. It has also been

denied when the machinery involved was without defect as well as in cases where

machinery was used without the permission of the school personnel (34).

Liability in Physical Education Classes:

Cases in which recovery is sought for injuries suffered in connection with

f I
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physical education classes present a myriad of factors which determine or have

a bearing on whether the school district is liable.

Generally it is not necessary to prove that the injury which occurred must

have been anticipated by the schGol district in order to establish that their

conduct constituted negligence. Negligence is established if a reasonably

prudent person would anticipate that an injury of the same general type would

be likely to occur under the same circumstances (72).

The fact that a pupil is required to participate in a potentially dangerous

physical activity, and is injured while following the teachers directions, is an

important factor in establishing liability on the part of the school district.

However, there must be some basis for establishing negligence on the part of

the teacher (7).

In a number of cases, some physical or mental peculiarity of the injured

person has been a factor in imposing liability upon a school district (7). However,

an unusual characteristic of the injured person is not a factor unless it is

established that the school district or its employees had prior notice (33).

The degree,of supervision required depends upon the degree of hazard or

danger to which the student is exposed. Constant supervision of all movements

of students at all times is not ordinarily required (72).

When lack of supervision is relied on in imposing liability apon a school

district for an injury suffered by a student, the lack must appear as the proximate

cause of the injury. However, liability does not lie where it is reasonable to

assume that the injury would have occurred despite the presence of the teacher

(20).

In physical training classes liability depends generally on the facts of each

1n



case(45). The general rule is also one of ordinary care and liability.

However, it may be imposed only if additional supervision required is

generally held to very with the anticipated danger or the hazard present in

each circumstance (21, 65, 59, 72).

Recovery has been permitted in a number of cases for game injuries

where the conditions were overcrowded or the equipment was defective.

Recovery has also been allowed in a number of cases where the student was

injured while performing or attempting to!perform a particular physical

exercise under the teacher's direction, particularly where the student

protested or where there was an indication that the student was not prepared

or was not properly instructed in the activity (7).

Recovery from game injuries has frequently been denied when the game

was not essentially dangerous and nothing was wrong with the equipment br

the premises (74). This denial has also been applied when the physicaL

condition of the plaintiff was unknown (33).

Recovery is not ordinarily permitted where the exercise waselatively

simple and the injury that occurred could not have reasonable been anticipated.

It has also been denied when the equipment was in proper condition and was

used by the student as a part of the regular physical educ,Fion class.

iRecovery is ordinarily not allowed in outdoor game injuries where the game is

not essentially hazardous and the injury occurs as a result of an unavoidable

collision between players. This statement applies even though the game was

compulsory (20).

-9-
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The court has also held that the lack of reasonable care to prevent

aggravation of an injury can result in liability. This occurred in the case of

Pirkle vs. Oakdale Union Grammar School District (52), where the court

iffheld tliitt4the teacher's delay in getting, medical aid resulted in negligence and

he could hdve reasonably been expected to discover the serious injury much

sooner and that no aggravation would have resulted from it. This was also the

case in Welch vs. Dunsmuir Joint Union High School District (67), where a high

school student was injured playing football. The coach failed to properly

supervise the removal of the injured student. The removal resulted in further

damage to the students spinal cord. The court then stated that ordinary care

in moving'an injured person required extreme care.

Therefore, the general rule for a school district not to be held liable for

injuries suffered by a student in a physical education class, is when the injuries

are not proximately caused by the negligence of a teacher or another employee

or by defective premises or faulty equipment (57).

Summary:

When generally discussing tort liability in reference t, school districts or

their employees for injuries suffered by -students, the our mentions

two separate problems. First, whether under the facts of the case, any duLy

supervision was owed to the injured person. Second, whether such duty if owed,

was reasonable, and satisfactorily conducted by the supervisory personnel.

These bdsic statements are enlarged upon in connection with chemistry,

shop, and manual or vocational training classes where the supervisory duty

of school personnel is generally described as that of a reasonable or prudent

person. Therefore, the level of caution or alertness required by the teacher

4



or the employee is commensurate with the degree of danger inherent in the

particular situation (17).

It is clear that a school district and its employees obligation to look out

for these allegations i :ruse students are often thoughtless and

impulsive (62). The standard of care, requires that the school district and

its employees anticipate a wide range of dangerous acts and conditions which

could expose the student to an unreasonable risk of harm. As a result the

"ordintiry care" employed by a school district and its employees when

supervising,stuclents must be "extreme care".

1
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