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ABSTRACT

Title I of the Elementary and Secondary Educatior Act
of 1965 (the Act) provides for federal funding of special programs
for educationally deprived children in both public and private
schools. Respondents, parents of children attending nonpublic schools
in Kansas City, Mo., brought this class action, alleging that
petitioner state school officjals arbitrarily and illegally were
approving Title I programs that deprived eligible nonpublic school
children of services comparable to those offered eligible public
school children, and seeking injunctive and other relief. Petitioners
answered that the uid sought by respondents exceeded Title I's
requirements and contravened the State's Constitution and state law
and public policy. Pirst Amendment issues were also raised. The
District Court denied relief. The Court of Appeals reversed and
remanded. Held: (1) at this stage of the proceedings this Court
cannot reach and decide whether Title I requires the assignment of
publicly employed teachers to provide remedial instruction during
regular school hours on the premises of private schools attended by
Title I eligible students; (2) the Court of Appeals properly declined
to pass on the First Amendment issue; and, (3) under the Act
respondents are entitled to comparable services and therefore to
relief, (Author/JM) - S C e :
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Tide 1 of the Elementary and Secondary Mdueation Aet of 1965
tthe Aety provides for federad funding of special programs for
educationally deprived childeen i both public and private schools.
Respoudents, parents ot children attending nonpublic schools in
Kansas City, Mo, brought this eliiss action, aleging that petitioner
state school oflieids arbitearil and illegally were approving Title 1
prograns that deprived eligible nompnblie sehool children of sepv-
ices comparable to those ofiered eligible public school children,
and seeking mjunetive and other relicl.  Petitioners answered that
the aid sought by respondents exceeded Title s requirements and
contravened the State’s Constitution and state law and public
policy. First Amendment issues wore aleo raised.  The District
Court denied relief. The Court of Appeals roversed and remanded,
holding that: petitioners wore violating the requirement of the
Aet and nuplementing regulitions that educationally deprived non-
public school children be afforded o program comparable to that
provided i public sehools: il on-thespremises special teaching
services are furnished  public school children, then comparable
prograes must be provided nonpublic school children: the state
constitution provision: barring use of “publie” “schoo! funds in
private schoals did not apply 1o 'Title 1 funds: the question whether

CCTile T runds were = publie within the meaning of the State Con-

stitntion was goverted by tederal law: and, sinee no plan for on-
the-premises instriuenon in nonpublic schools had vet been imple-
mented. the vourt would retuse to pass on petitioner’s elaims tha
the  Establishinent Cliuse of the First  Amendment would be
vikvted ir Fitle 1 does reqnire or permit sueh instruction. Held:
LAt this stage of the proceedings this Contt eannot reach and
decide: whether Fitle T veqguires the assignment of publicly em-
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ployed teachers to provide remedial instruetion during regular
schoel hours on the premises of private schools attended by Title
cligible students.  'p. 11-22,

() While the Court of Appeals correctly ruled that the Dis-
triet Court erred in denying relief where it clearly appeared that
petitioners had failed to comply with the Act’s comparability re.
quirement, the Court of Appeals’ opinion is not to be read to the
effeet that petitioners meest submit and approve plans that eme-
ploy the use of Title I teachers on private school premises during
regular school hours, P. 11,

(b) That court erred in holding that federal law governed the
question whether on-the-premises private school instruction is
permissible under Missouri law, since Title 1 evinces u clear inten-
tion that state constitutional spending proseriptions not be pre-
empted as a condition of nceepting federal funds. 'The key issue
whether federal aid is money “donated to any state fund for pub.
lic school purposes” within the meaning of the Missouri Constitu-
tion is purely a question of state and not federal law, and by
characterizing the problem as one involving ‘“federal” and not
“state” funds, and then coneluding that federal law governs, the
Court of Appeals in effect nullified the Act’s poliey of accommodat-
ing state law. Pp. 12-15.

(c) It was unnecessary for the Court of Appeals to reach the
issur whether on-the-premises nonpublie school instruction is per-
missible under state law, sinee in view of the fact that Title T daes
not obligate the State to provide such instruetion but only to
provide “compurable” (not identieal) services, the illegality of such

instruction under state law would not provide a defense to re-

spondents’ charge of noncomplianee with Title I. Pp. 15-186.

(dY On remand, the petitioners and the loeal school agency
have the option to provide for on-the-premises instruetion for non-
publie schcol ehildren, but if thev do not choose this method or if
it turns ow that state law prevents its use, then the following op-
tions remuin: (1) they may approve a plan that does not utilize
nonpublic school on-the-premises instruction hut that still com-
plies with the Aet's comparability requirement: (2) they may sub-
mit a plan that eliminates oi-the-premises instruction in public
schools and may resort, instead, to other means, such as neutral

“sites or summer program=: or (3) they may choose not to pur-

ticipate at all in the Title T program. Pp. 17-22,
2. The Court of Appeals properly declined to pass on the First
Amendment issue, since. no order requiring on-the-premises non-

3
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publie schoul instruction having beeny entered, the matter was not
ripe for review,  Pp, 2023,

3. While under the Aet respondents are entitled to comparable
servives und therelore to relief, they are not entitled to any pare
tenba form of serviee, and it is the role of state and foead agencies,
not of the fuderal courts, ut least at this stuge, to formulate a
suitable plan,  Pp, 23-24,

475 F, 2l 133y, atlirmed,

Braensu N, Jo delivered the opinion of b+ Court, in which
Burraer, Co0L wnd BieNNaN, Stewarr, Powsnn, and REHNQUIST,
L doined. Powene, B tiled o coreurring opinion. Ware, J., filed
AN opiient cobenrring i the pndgmient,  Massniatn, J., concarred
m the result, Dotdas, 3 filed s dissenting opinion,

[P p—
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SUPREME COURT OF THE UNITED STATES

No., 73-02

llubort-P )\\"h'celer‘ ot al, On Writ of Certiorari to the
etitioners, United States Court of Ap-

Anna Ba::era et al peals for the Eighth Circuit.

[June 10, 1974]

Mge. JusTice BrackmuN delivered the opinion of the
Court.

Title 1 of the Elementary and Secondary Education
Act of 1065, as amended, 20 U. 8. C. § 241a ¢t seq., pro-
vides for federal funding of special programs for educa~
tionally deprived children in both public and private
schools.

This suit was instituted on behalf of parochial school
students who were eligible for Title I benefits and who
claimed that the public school authorities in their area,
in violation of the Act. failed to provide adequate T'itle I
programs for private school children as compared with

_those programs provided for publie school children. The
defendants answered that the extensive aid sought by
the plaintiffs exceeded the requirements of Title I and
contravened the State's (onstitution and state law and
public policy. First Amendment rights were also raised
by the parties. The District Court, concluding that the
State had fufilled its Title I obligations, denied relief.
The United States Court of Appeals for the Eighth Cir-
cuit. by a divided vote, reversed. 475 F. 2d 1338 (1973).
We granted certiorari to examine serious questions that
appeared to be present as to the scope and consti-
tutionality of Title 1. 414 U.S. 908 (1973).

S
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Title 1 is the first federal-aid-to-education program
authorizing assistance for private school children as well
as for publie school childven, The (‘ongress, by its stat-
utory declaration of poliey,! and otherwise, recognized
that all children from educationally deprived areas do
not necessarily attend the publie schools, and that, since
the legislative aim was to provide needed assistance to
educationally deprived children rather than to specifie
schools. it was necessary to include eligible private school
children among the beneficiaries of the Act.?

Since the Act was designed to be administered by loeal
public education officials,” a number of problems naturally

¢In recognition of the special educational needs of children of
low-income families and the impaet that concentrations of low-
income families have on the ubility of loeal edueational agencies
to support adequate educational programs, the Congress hereby de-
clares it to be the poliey of the United States to provide financial
assistanee (as set forth in the following parts of this subchapter) to
local educational ageneies serving ureas with concentrations of chil-
dren from low-income families to expand und improve their educa-
tional programs by various means (including preschool programs)
which contribute particularly to meeting the special educational
needs of educationally deprived children.” 20 U, 8, C. § 241a.

* The implementing regulations, 45 CFR § 116.1 (1973), set forth a
number of definitions, some in comumon with, and others in addition
to. the definitions contained in the Aet itself, 20 U, 8, C. §244.
They draw no distinetion between -public. and nonpublic school chil-- -
dren.  Speeifieally:

**Fdueationally deprived children' means those children who have
need for special edueational assistanee in order that their level of
educational attainment may be rised to that appropriate for
children of their age. The term includes children who are handi-
eapped or whose needs for such speeial educational assistance result
from poverty, negleet, delinguency, or eultural or linguistic isolation
from the community at large.” 45 CFR § .10.1 (i).

*In order for a1 loeal Title 1 proposal to be approved and a grant
received, the loeal ugeney must give:

“satisfactory assurance that the control of funds provided. under

[ &
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arise in the delivery of serviees to eligible private school
pupils,  Under the adminstrative structure envisioned
by the Aet, the primary respousibility for designing and
effectuating a Title 1 program rests with what the Act and
the implementing regulations deseribe as the “loeal edu-
wational ageney.” ' This local ageney submits to the
“state edueational ageney™ * a proposed program designed
to meet the special edueational needs of educationally
deprived ehildren in school attendanee areas with high
concentrations of children from low income families.
The state ageney then nust approve the loeal plan and,
in turn, forward the approved proposal to the United
States Commissioner of Fdueation, who has the ultimate
responsibility for administering the program and dis-
pensing the appropriated and alloeated funds,  In order
to receive state approval, the proposed plan, among other
requirements, must be designed to provide the eligible
private school students serviees that are “comparable in
quality, scope, and opportunity for participation to those

this subehapter. and title to property derived therefrom, shall be in
a public ageney for the uses and purposes provided in this subehapter,
and that w public ageney will administer such funds and property.”
0 ULS 0§24 e sy,

CETTThe term “local edueational ageney’ means @ public board of
educiation or other publie authority legudly constituted  within a
State for cither administrative control or direetion of, or te perform
S serviee funetion tor, public elemeatuary or secandary schools in a
city, county, townszhip. <chool distriet, or other politieal subdivision
of i State, or sneh combination of sehool distriets or counties as ire
recognized i State as oan administrtive ageney for its publie
clementary or <eeandary schaols. Such term includes any other
publie institution or ageney haviog admini=teative control and di-
reetion of i publie clementary or secondary school .. 0" 200, 8. C.
§ 244 (6)(B). See also 45 CFR §116.1 (r) (1973).

“The torm "State edieational sgeney’ mesas the oflicer or ageney
primarily responsible Tor the State supervision of publie clomentary
and sccondary schools.” 20 U. 8, C. §244 (7). Sec also 45 CFR
§ 16,1 () (1973).
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provided fur publie school children with needs of equally
high priovity.”  USOE Program Guide No. 44, 4.5
C1968)." reproduced in Title 1 ESKA Participation of
Private School Children--A Haundbook for State and
Loecal Sehool Offieials, U, 8, Dept. of HEW (1971) (here-
inafter referred to as the “Handhook™),

The guestions that arise in this case conecern the seope
of the State’s duty to insure that a program submitted by
a loeal ageney under Litle 1 provides “eomparable’ serv-
ices for eligible private school children,

II

Plaintitf-respondents are parents of minor children at-
tending elementary and sceondary nonpublie schools in
the inner eity area of Kansas C'ity, Missouri. They in-
stituted this class aetion. in the United States District
Court for the Western District of Missouri on behalf of
themselves and their children, and others similarly situ-
ated. alleging that the defendant-petitioners, the then
State Commissioner of Education and the members of
the Missouri Board of Education. arbitrarily and illegally

—_—

*The regulations state:

“Fach loeal edueation ageney shall provide =peeial edueational
servives designed to meet-the speeial educational needs of education-
ally deprived children residing in its distriet who are enrolled in
privade schools. Sueh edueationally deprived children  shall be
provided gennine opportunities to participate therein consistent with
the number of sueh educationally deprived ehildren and the nature
and extent of their edueational deprivation.” 45 CFR §116.19 (n)
11973).

“The needs of edueationally deprived children enrolled in private
school<. the number of =ueh children who will pirticipate in the
program and the types of special edueational services to be pro-
vided Tor them, shall be determined, after consultation with persong
knowledgeable of the weeds of these private school children. on o
basi< comparable 1o that used in providing for the Prrticipation in
the program by edueation deprived children envolled in publie
schools.” 45 CFR § 116.19 (b) (1973).
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were approving Title 1 programs that deprived eligiblo
noupublie school children of services comparable to those
offered eligible public school children,  The complaint
sought an injunetion restraining continned violations of
the et wnd an accounting and restoration of soIe
SB000000 in Title 1 funds allegedly misapplied from
1965 to 1969,

The District Court initially dismissed the complaint on
the alternative grounds of failure to exhaust state rem-
cdies and abstention.  The Court of Appeals reversed
this dismissal and remanded the ease for trial, 441 IF.2d
A5 CCAS 1071, It observed, | We indieate no opinion
ou the merits of the alleged noncomplinnee by the state
oflicials.”  Id.. at 801,

On remand. the District Court found that while most
of the Title 1 funds alloeated to public schools in
Missouri were used “to employ teachers to instruet in
remedial subjects,” the petitioners had refused “to ap-
prove any applications alloeating money to teachers in
parochial sehools during regular sehool hours,” Petition
for Writ of Certiorari A40.  The court did find that peti-
tioners in some instances had approved the use of Title 1
money “to provide mobile educational services and equip-
ment, visual aids, and edueational radio and television in
parochial schools.  Teachers for after-school classes,

_weekend elasses, and summer school classes. all open to
parochial sehool pupils, have all been approved.” Id
at \40-A41,

In what perhaps may be deseribed as something less
than full cooperation by both sides. the possibility of
providing “comparable” services was apparently frus-
trated by the fact that many parochial schools would
accept only services in the form of ascignment of fed-
erally funded Title I teachers to teach in those schools
during regular school hours, At the samo time, the
petitioners refused to approve any program providing

9
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for on-the-premises instrucetion on the grounds that it
was torbidden under both Missouri law and the First
Amendment aud, furthermore, that "Title 1 did not require
it.  Since the larger portion (over 65% ) of Title I funds
allocated to Missouri has been used to provide personnel
for remedial instruetion, the offeet of this stalemate is
that substantially less money per pupil has been ex-
pended for eligible students in private schools, and that
the serviees provided in those schools in no sense can
be eonsidered “comparable.”

Faced with this situation, the Distriet Court recognized
that “This head-on contliet . . . has resulted in an un-
doubtedly inequitable expenditure of Title 1 funds be-
tween edueationally deprived ehildren in public and non-
public schools in some local school distriets in the state,”
Id.. at A4l

Nonethelese, the District Court denied relief. 1t rea-

* The Court of Appeals noted:

“The practice in Missouri as a whole in prior years has been to
give comparable equipment. material and supplies to cligible private
schoal children, but to exelude any sharing whatsoever of personnel
services,  Most Title 1 publie school programs in Missouri involve
romedial reading, speech therapy and speeial mathematies classes,
thus the largest proportion of the costs of these projeets involves
salaries for teachers and teacher nides.  After the first two years of
Title I. expenditures in Mis<ouri for instructional personnel have run
from 65 per cent to 70 per cent of the total grant.  The remaining
fund« are used for equipment and materials, health and counseling
services, transportation, and plant maintenanee. One diflieulty with
sroviding only equipment and materials is that even minimal sharing
of expenses for equipiment and nuterials soon reaches a saturation
point: in faet, the state guidelines permit only 15 per eent of any
apprepriation to he <pent on equipment and instruetional materials.
The result of this plan for the deprived school child has been to
cpeate a disparity in exper-titures inmany school districts ranging
from approximately SUY to 853 approved for the edueationally dis-
advantaged private sehool child to approximately $210 to 8275
allocated tor the deprived public school ehild.” 475 F. 2d, at 1345.

319
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soned that sinee the petitioners were under no statutory
obligation o provide on-the-premises nonpublie sehool
instruetion, the failure to provide that instruction could
not violate the Aet. The court further reasoned that
sthee: the petitioners apparently had approved all pro-
Kriuns “exeept those requesting salaried teachers in the
nonpublic schools™ @, at 83, they had fulfilled thepr
commitiment.  The cowrt did  not directly  consider
whether programs in effect without on-the-premises pri-
vate school instraetion complied with the comparability
requirement  despite  gross disparity in the  services
delivered,

The Court of Appeals reversed. 1t traced the legisla-
tive history of “Title 1, examined the language of the
statute and the regulations, and noted “that the Act and
the regulations require a program for educationally de-
prived non-publie school children that is comparable in
quality, seope and opportunity, which may or may not
neeessarily be equal in dollar expenditures to that pro-
vided in the public schools.” 475 F. 2d, at 1344. The
court then obzerved that the Aet does not mandate that
xervices take any particular form and that, within the
confines of the comparability requirement, the Aet left
to the state and local agencies the task of designing a
program best suited to meet the particularized needs of

- both the public school children and the nonpublie school
children in the area.  After reviewing the somewhat
unique situation existing in Missouri. where funds wore
grossly malapportioned due to the refusal to employ
ecither dual enrollment or Title T teachers on private
school premises.” the court coneluced that the petitioners
were in violation of the comparability requirement:

“Thus. we find that when the need of educationally
disadvantaged children requires it, Title I authorizes

B —

“Aninformal survey condueted by the Vnited Statos Oftiee of 1d-
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speeial teaching serviees, as contemplated within
the Act and regulations, to be furnished by the pub-
lic ageney on private as well as publie school prem-
isos,  In other words, we think it clear that the Act
demands that if sueh special services are furnished
publie school children, then comparable progras,
if needed, must be provided the disadvantaged

private school child.” 7d., at 1352,

In response to petitioners’ argument that Missouri law
forbids seuding publie school teachers into private schools,
the court held that the state constitutional provision bar-
ring use of “publie” school funds in private schools had
no application to Title I funds. The court reasoned that
although the Aet was generally to be accommodated to
state law, the question whether Title T funds were “pub-
lie,” within the meaning of the Missowri Constitution,’

. ucation revealed that Missouri was the only State which did not
use either dual enrollment or on-the-premises private school instrue-
tion ax n meants of providing Title T serviees,  Brief for Respondents
93-95.

® The Missouri Constitution, Art. 9, § 5. provides:

“The proceeds of all certifieates of indebtedness due the state
school tund, and all moneys, bonds. lands, and other property be-
longing to or donated to any state fund for public school purposes,
and the net proceed: of all sales of lands and other property and
effects that mayv acerne to the state by escheat, shall be paid into
the state tresury, snd seeurely invested under the supervision of
the state board of eduestion, and saeredly preserved as a publie school
fund the anmual income of which shall be faithfully appropriated for
establishing and maintaining free public schools, and for no other
uses or purposes whatsoever.”  (Fmphasis supplied.)

The Constitution also provides, Art. 9, § 8:

“Neither the general assentbly, nor any county, city, town, town-
ship, *chool distriet or other municipal corporntion, shall ever make
an appropriation or payv from any publie fund whatever, anything
in aid of any religions ereed, chureh or seetarian purpose, or to help
to support of sustain any private or public school, academy, sem-
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must neecessarily be decided by federal law,  Id., at 1351-
1353, Finally, the eourt refused to pass on petitioners'
cliim that the Establishment Clause of the First Amend-

iary. college, university, ov other institution of learning controlled
by any religions creed, chureh or seetarian denomination whatever:
nov shall any grant or donation of personal property or real estate
ever be made by the state, or any county, eity, town. or other
municipal corporation, tor uny religions ereed, chureh, or seetarian
purpose whatever,”

Findly, the Constitution’s Bill of Rights, Art, 1, §7, provides:

“That no money shall ever be wken from the publie treasury,
direetly or indiveetly, in aid of any churel, seet or denomination of
religion, or in sl of any priest, preacher, minister or teseher thereof,
as suehts and that no preference shall be given 1o nor any diserim-
mation nade against any church, seet or ereed of religion, or any
form of religions faith or worship.”

In Special District v. Wheeler, 408 8. W. 2d 60, 63 (19668), the
Supreme Court of Missouri, two judges dissenting. held that “the
uso of public school moneys to send speech teachers . . . into the
parachial schools for speech therapy” was not a use “for the purpose
of maintaining free publie schools,” within the meaning of Art, 9,
§ 5. of the State's Constitution, and therefore was a practice “unlaw-
ful and invalid.”  That ease did not involve federal funds.

The question in the present case is whether Title I grants to
the State are “donated .. for public schonl purposes” and thereforc
subject to the proseription held to exist in Special District.  After
that. case was decided by the Missouri court, the State Board of
Edueation promulgated a regulation governing the use of Title I
funds in Missouri, It provides: Co
~“Special educational serviees and arrangements, ineluding broud-
ened instructional offerings made available to children in private
schools, shall be provided at publie facilitics.  Publie school per-
sonnel =hall not be made availible in private facilities, This does
not prevent the inclusion in a projeet of speeial educational arrange-
ments to provide edueational radio and television to <tudents at
private ~chool<.” Nee 475 F. 2d, at 1350, :

In u formal opinion the Attorney General of Missouri has tuken
the opposing view, stating, “We do not helieve that an appropriation
of this type [Title I] converts federal aid into state aid, thereby

43




BEST COPY AVAILABLE
10 WHEELER ». BARRERA

ment would be violated if ‘litle 1, in fact, does require or
permit service by publie school teachers on private school
premises.  The reason stated for the court’s refusal was
that since no plan had yet been implemented, the court
“must refrain from passing upon important constitutional
questions on an abstract or hypothetical basis.” Id., at
1354,

The dissent argued that although Title I permits the
assighment of Title 1 teachers to nonpublic schools, it
does not mandate that assignment, and that if the Act
is to be read as embracing such a mandate, it would pre-
sent substantial First Amendment problems that could
not be avoided. 475 F. 2d. at 1358-1359.'

making it subject to the Missouri constitutional provisions.” The
opinion concludes:

“It is the opinion of thix oTice that the Elementary and Secondary
Education Act of 1965 provides that, under certain circumstances
and to the extent necessary, public school personnel, paid with
federal funds pursuant to this program, may be made available
on the premises of private schools to provide certain special services
to eligible children and that Missouri law would not prevent public
school personnel, paid with federal funds, from providing these
gervices on the premises of a private school.” Op. Atty. Gen.
No. 26 (1970).

This rather fundamental intrastate legal rift apparently has
resulted in the Missouri Attorney General’s nonappearance for the
petitioners in the present litigation.

There is no Missouri case on poeint. Cf. State ex rel. School
District v. Necbraska State Board of Education, 188 Neb. 1, 195
N. W. 2d 161 (1972), cert. denied, 409 U. S. 921.

Y On remand from the Court of Appeals the District Court on
May 19, 1973, entered an “Injunction and Judgment Issued in
Compliance with Mandate” requiring wse of Title T personnel on
private school premises during rogular school hours if such personnel
are also used in public schools during regular school hours. Peti.
tion for Writ of Certiorari A45-A47. Petitioners appealed from
that judgment. but the Court of Appeals dismissed the appeal as
moot after we granted certiorari. Our grant of certiorari was to

il
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I

In this Court the partics are at odds over two issues:
First, whether on this record Title 1 requires the assign-
ment of publicly employed teachers to provide remedial
instruction during regular school hours on the premises
of private schouols attended by Title I eligible students,
and sceond, whether that requirement, if it exists, contra-
venes the First Amendment,  We conclude that we ean-
hot reach aud decide either issue at this stage of the
proceedings.

A, Title I Requirements.  As the case was presented
to the Distriet Court, petitioners elearly had failed to meet
their statutory commitment to provide comparable serv-
ices '* to children in nonpublie schools. The services pro-
vided to the class of children represented by respondents
were plainly inferior, both qualitatively and quantita-
tively. and the Court of Appeals was correct in ruling
that the District Court erred in refusing to order relief.
But the opinion of the Court of Appeals is not to be
read to the effect that petitioners must submit and ap-
prove plans that employ the use of Title 1 teachers on
private school premises during regular school hours,

review the judgment of the Court of Appeals entered pursuant to
the opinion reported at 475 F. 2d 1338. The judgment of the
Distriet Court on remand is not presently before us.

"The Act itsell doex not mention “comparability.” Tt requires
only that the state agenev. in approving « plan, must determine
“that. to the extent consistent with the number of educationally
deprived children in the school distriet of the loeal educational
agency who are enrolled in private clementary and seeondary schouls,
such ageney has made provision for including special edueational
serviees and arrangements (sueh as dual enrollment, wducational
radio and relevision. and mobile edueational serviees and equipnient }
in which =uch children can participate.” 20 U, 8. C. § 241e () (2).
The Regulations, 45 CFR §§ 11619 (a) and (b) (1973). are the
source of the comparability requirciment. See n. 6, supra.
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The legislative history, the language of the Aect, and
the regulations clearly reveal the intent of Congress to
place plenary responsibility in local and state agencies
for the formulation of suitable programs under the Act.
There was a pronounced aversion in Congress to “federali-
zation” of local educational decisions.

“It is the intention of the proposed legislation not
to prescribe the specific types of programs or projects
that will be required in school districts. Rather,
such matters are left to the discretion and judgment -
of the local public educational agencies since educa-
tional needs and requireinents for strengthening ed-
ucational opportunities for educationally deprived
elementary and secondary school pupils will vary
from State to State and district to distriet.” H. R.
Rep. No. 143, 89th Cong.. 1st Sess. 5 (1965) ; S. Rep.
No. 146, 89th Cong., 1st Sess. 9 (1965).

And 20 U. 8. C. § 1232a provides, inter alia:

“No provision of . . . the Elementary and Sec-
ondary Edueation Aet of 1965 . . . shall be construed
to authorize any department, ageney. officer or em-
ployee of the United States to exercise any direction,
supervision, or control over the curriculum, program
of instruction, administration, or personnel of any

- educational institution. school. or school system . . .”

Although this concern was directed primarily at the pos-
sibility of HEW’s assuming the role of a national school
board. it has equal application to the possibility of a fed-
eral court’s playing an overly aetive role in supervising
the manner of Title [ expenditures,

At the outset, we believe that the Court of Appeals
erred in holding that federal law governed the question
whether on-the-premises private school instruction is
permissible under Missouri law., Whatever the case
might be if there were no expression of specific congres-

15
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stonal intent.” Title 1 evinces a elear intention that state
constitutional spending proseriptions not be pre-empted as
a condition of accepting federal funds.”™ The key issue,
namely. whether federal aid is money “donated to any

“*The ease from this Court primarily cited by the Court of
Appeals for the proposition that federal, not state, law should
govertios Uadted States s 03000 Qeres of Land, 360 1, 8, 328 {1034},
There, however, thix Court said:

“We have often held that where essential interests of the Federal
Governments are concerned, federal law rules unless € ‘ongress chooses
to make state Liws applieable. Tt is apparent that no such choice
has been made here” (footnote omitted), Id. at 332-333.

In the present case, Congress. in fact, has made this choice, see
n. 13, infra, and thus the cited case is not controlling,

" During the debates in the House, it was generally understood
that state constitutional limitations were to be tecommodited. For
exaunple. at one point Congressman Goodell raised the possibility that
state law would preclude certain forms of serviees to nonpublic
schools.  The response from Congressman Perking, Chairman of the
Subcommittee, was:

“The gentleman is au able lawyer and he well knows you cannot do
anything in this bill that you cannot do under the State law.” 111
Cong. Rec. 5744 (1963),

Respouding to u later observation by Mr. Goodell that dual enroll-
‘ment was prolbited by 28 States, Congressman Carey responded:
“The prohibition applies to a single type of program, That is
“why we have a multiplicity of programs in this, so that they can
choose vne in helping the children who are disadvantaged in any one
public school,” Id., at 5758.

Congressman Thompson subsequently observed:

“Therefore, the provision about providing full assistance under
title I is up to the public school district, subject to the laws of
the States.” [Ibid.

See also 111 Cong. Rec. 5971 (remarks of Mr. Thompson) (1965);
i at 5757 (remarks of M, Goodell); id, at 5747 (remarks of
Mr. Perkins).

The Handbook eleurly recognizes that state law is to be
accommmodated:

“Many State departments of education found severe restrictions

17
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state fund for publie sehool purposes,” within the meaning
of the Missouri Constitution, Art. 9, § 3, is purely a ques-
tion of state and not federal law, By characterizing the

with respect to the kind of serviees that their respective State
constitutions and statutes allowed them to provide to private school
students, especially when those private schools were owned and
operated by religious groups.

“The following list illustrates the kind of prohibitions encountered
when State constitutions and laws are applied to Title I, The list
is not exhaustive.

“* Dual enrollment may not be allowed.

“# Public school personnel may not perform services on private
school premises. -

“* Fquipment may not be loaned for use on private school
premises.

“* Books may mnot be loaned for use on private school premises.

“* Transportation may not be provided to private school students.
“Sometimes such prohibitions cxist singly in a given State, Often,
the prohibitions exist in combination.

“When ESEA was passed in 1985, cach State submitted an assur-
ance to the U. 8. Office of Education in which the State department
of education stated its intention to comply with Title I and its
regulations, and the State attorney general declared that the State

. board of education had the authority, under State law, to perform

the duties and functions of Title T as required by the Federal law
and its regulations. While State constitutions, laws, and their inter-
pretations limit the options available to provide services to private

-school students, this fact, in itself, does not relieve the State educi-

tional agency of it~ respunsibility to approve only those Title 1
applications which meet the requirements set forth in the Federal
law and regulations.

“A number of school officials realized that they could not submit
the required assurance because of the restrictions applying to private
school students which were operative in their States. The impasse
was sueesstully fsie] rewdved e oone case by oa State attorney
general’s opinion which held that State restrictions were not appli-
cable to 100 pereent federully financed programs.

“Other States have proposed legislation which would allow the
SEA to administer Title T according to the ¥ederal requirements.
sl others have applicd the restrictions of the State to Title I and

i3
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problem as one involving “federal” and not “su..e” funds.
and then coneluding that federal law governs, the Court
of Appeals, we feel, in effect nullified the Act’s policy of
accommodating state law, The correet rule is that the
“federal law™ under Title I is to the effect that state law
should not be disturbed,  1f it is dotermined, ultimately,
that the petitioners’ position is a correet exposition of
Missouri law. Title 1 requires not that that law be pre-
cmpted. but, rather, that it be accommodated by the use
of services not proseribed under state law,  The question
whether Missouri law prohibits the use of Title 1 funds
for on-the-premises private school instruction is still
unresolved,  See n, 9, supra.

Furthermore, in the present posture of this case. it
was unnecessary for the federal court even to reach the
issue whether on-the-premises parochial school instrue-
tion is permissible under state law.  The state law ues-
tion appeared in the case by way of petitioners® defense
that it could not provide on-the-premises services beeause
it was prohibited by the State's Constitution. But, as
is discussed more fully below, the State is not obligated
by Title I to provide on-the-premises instruetion,  The
mandate is to provide “comparable” services. Assuming,

~arguendo, that state law does prohibit on-the-premises
- instruetion, this would not provide a defense to respond- -
ents’ complaint that comparable services are not being
provided, The choice of programs is left to the State
with the proviso that comparable (not identical) pro-
grams are also made available to eligible private school
children,  If one forin of services to parochial sehool
children is rendered unavailable beeause of state econsti-
tutional proseriptions, the solution is to employ an
have relicd upon the initirtive of school administrators to develop
a progrun that would meet the Federal requirements.” ld, at
19-20,

39
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aceeptable alternative form,  In short, sinee the illegality
under state law of on-the-premises mstruetion would not
provide a defense to respondents' charge of noncompli-
ance with Title I, there was no reason for the Court of
Appeals to reach this issue. By deeiding that on-the-
premises instruction was not barred by state law. the
court in effect issued an advisorv opinion, Fven apart
from traditional policies of abstention and comity. it was
unnecessary to decide this question in the eurrent posture
of the case.

The Court of Appeals properly recognized, as we have
noted. that petitioners failed to meet their broad obliga-
tion and commitment under the Act to provide compa-
rable programs.'*  “Comparable,” however, does not mean
“identical,” and, contrary to the assertions of both sides,

¥ HEW's Office of Education refers to the comparability require-
ment as follows:

“The needs of private school ehildren in the cligible arcas may
require different services and activities. Those services and activi-
ties, however, must be comparable in quality, scope, and opportunity
for participation to those provided for public school ehildren with
needs of equally high priority. ‘Comparability’ of services should
be attained in terins of the numbers of eduentionally deprived
children in the project area in both public and private schools and
~related to their specific needs, which in turn should produce an
equitable sharing of Title T resources by both groups of children.”
USOE Program Guide No. 44, §4.5 (1968), Handbook, at 41-42.
Seo 45 CFR § 116.18 (a).

45 CFR § 116.19 (¢) provides:

“The opportunities for partivipation hy educationally  deprived
children in private schools in the program of a loeal educational
agency under Title T of the Aet shall be provided through projects
of the local educational agency which furnish speeial educational
services that meet the speeial educational needs of such edueationally
deprived children rather than the needs of the student body at lurge
or of children in a specified grade.”

See also Handbook. at 1, 10-11.
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we do not read the Court of Appeals' opinion or, for that
matter. the Aet itself, as ever requiring that identical serv-
ices be provided in nonpublie schools.™  Congress recog-
nized that the needs of educationally deprived children
attending nonpublie schools might be different than those
of similar children in publie schools; it was also recog-
nized that in some States certain programs for private
and parochial schools would be legally impossible because
of state constitutional restrictions, most notably in the
church-state area.  See n. 9, supra.’®  Title 1 was not in-
tended to override these individualized state restrictions.
Rather. there was a clear intention that the assistance
programs be designed on local levels so as to accommo-
date the restrictions.

Inasmuch as comparable, and not identical. services are
required. the mere fact that publie school children are
provided on-the-premises Title T instruction does not
necessarily ereate an obligation to make identical pro-

% The Handbook. ut 6, referring to the “comparability” definition
in n. 14, supra. states:

“Basieally, what the regulations and guidelines are sayving is this:
when i group of children in a private xchool are found to have a
need which is similar (not identieal) to u need found in n group
of public =chool children, the response to that need with Title I
resources should be similar (not identical) in scope, quality, and
opportunity for participution Yor both groups.” :

1% The United States. us amicus curiae, statos:

“Titde T is sutlicientdy flesible to allow loeal ageneies 1o observe,
where possible, state and loeal restrictions upon aid to private
schoal children (e. g.. prohibition against dual enrollment).  Aceord-
ingly. Title T programs may he provided in o different manner to
private and to public school children. For example, remedial serv-
ices for private school <tudents might be provided outside their
regribar elassroom. while heing provided in the regulur elassroom for
public school students. In addition, the content of the sorviees
could differ it the ‘special educational needs’ required to be met
under 20 U. S, C. 241e (1) (1) (A) of the two groups differ” (foot-
note vmitted). Brief for the United States as Amicus Curige 10,

a4
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vision for private sehool children”  Congress expressly
recognized that different and unique problems and needs
might make it appropriate to utilize different programs
in the private schools. A requirement of identity would
run direetly counter to this recognition. It was antici-
pated, to be sure. that one of the options open to the
local ageney in designing u suitable program for private
school children was the provision of on-the-premises
instruetion.™ and on remand this is an option open to

1 The State. of course, may not utilize the “comparability” pro-
vision x0 1< to provide an inferior program. A year after the Act
was passed, the House Committee on Edueation and Labor issued
a Supplemental Report stating:

“While the committee and the Couneil have emphasized the
importance of adherence to vonstitutional safeguards, the committee
does not expect that sueh considerations will be simply a deviee by
which only token communication with private school administrators
is extended. or worse vet, by which the projeets in which private
schoolchildren can participate are inconvenient, awkwardly arranged,
or poorly conceived. To the contrary, it is expected that earnest
efforts will be made to uscertain from private school administritors
an acetrate appraisal of underachiovement and other speeial teeds
of educationally disadvantaged children who do not attend the public
schools. Projeets for such children should be so designed as to
effectively eliminate those factors which preclude the edueationally
deprived child from gaining full benefit from the regular academie

_program offerings in the private institution in which he or she may .. .
be enrolled.” H. R. Rep. No. 1814, Part 2, 89th Cong., 2d Sess,,-
] 3 (1966). '
- 18 The Senate Report outlined the eircumstances in which this type
of service would be appropriate:

“It is anticipated, however. that public school teachers will be
made available to other than public school facilities only to provide
specialized services which contribute particularly to meeting the
special educational needs of cducationally deprived children (such
as therapeutic, remedial or welfare services) and cnly where such
specialized services are not normally provided by the nonpublic
school.” 8. Rep. No. 146, 89th Cong., 1st Secss., 12 (1965). See
45 CFR § 116.19 (e), 111 Cong. Rec. 5547 (remarks of Congressmen
Perkins and Carey) (1963).

ey
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these petitioners and loeal ageney.  If, however, petition-
ers choose not to pursue this method, or if it turns out
that state law prevents its use, three broad options still
remain

First, the State may approve plans that do not utilize
on-the-premises private school Title T instruction but,
nonetheless, still measure up to the requirement of eom-
parability.  Respondents appear to be arguing here that
it is impossible to provide “comparable” serviees if the
public schools receive on-the-premises Title 1 instruction
while private school children are reached in an alterna-
tive method. In support of their position, respondents
argue, “The most effeetive type of services is that pro-
vided by a teacher or other specialist during regular school
hours. There is nothing comparable to services of per-
sonnel except the services of personnel,” Brief for Re-
spondents 49, In essence, respondents are asking this
Court to hold. ax a matter of foderal law, that one mode
of delivering remedial Title [ services is superior to
others.  To place on this Court, or on any federal court,
the responsibility of ruling on the relative merits of vari-
ous possible Title T programs seriously misreads the
clear intent of Congress to leave decigions of that kind
to the loeal and state agencies. It is unthinkable. both

“in terms of the legislative history and the basie sti ucture. .
of the federal judiciary. that the courts he given the fune-

~ tion of measuring the comparative desirability of various
pedagogical methods contemplated by the Aet.

In light of the uncontested econstitutional proseription
in Missouri against dual enrollment. it may well be a
significant challenge to these petitioners and the local
ageneies in their State to devise plans that utilize on-the-
premises public school instruetion and. at the same time,
forego on-the-premises private sehaol instruetion, We
cannot say. however, that this is an impossibility ; by re-
lying upon “the initiative of school administrators to

<3
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develop a program that would meet the Federal |com-
parability] requirements,” Handbook, at 20, it may well
be possible to develop and submit an acceptable plan
under Title 1.

Of course, the cooperation and assistance of the officials
of the private school is obviously expected and required
in order to design a program that is suitable for the pri-
vate school. It is clear, however, that the Act places ulti-
mate responsibility and control with the public agency,
and the overall program is not to be defeated simply be-
cause the private school refuses to participate unless the
aid is offered in the particular form it requests. The
private school may refuse to participate if the local pro-
gram does not meet with its approval. But the result
of this would then be that the private school’s eligible
children, the direet and intended beneficiaries of the Act,
would lose. The Act. however. does not give the private
school a veto power over the program selected by the
local agency.*®

In sum, although it may be difficult, it is not impossible
under the Act to devise and implement a legal local Title
I program with comparable services despite the use of
on-the-premises instruction in the public schools but not
in the private schools. On the facts of this case, peti-

~* “tioners have been approving plans that do not meet this

requirement, and certainly, if public school children con-
tinue to receive on-the-premises Title I instruction, peti-
tioners should not approve plans that fail to make.a gen-
uine effort to employ comparable alternative programs
that make up for the lack of on-the-premises instruction
for the nonpublic school children, A program which pro-

12 “There are no easy <olutions to the logistical probloms, How-
ever, when the legal situation allows several options and goodwill
existz between public and private school representatives, the logistienl
problem can be solved or reasonably reduced.” Handbook, at 23.

'3
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vides instruetion and equipment to the public school
children and the same equipment but no instruetion to
the private school ehildren cannot, on its face, be com-
parable, In order to equalize the level and quality of
services oftfered, something must be substituted for the
private school ehildren,  The alternatives are numerous,*
Providing nothing to fill the gap, however, is not among
the acceptable alternatives.

Second, if the State is unwilling or unable to develop
a plan which is comparable, while using Title I teachers
in public but not in private schools, it may develop and
submit an aceeptable plan which climinates the use of on-
the-premises instruetion in the publie sehools and, instead,
resorts to other means, such as neutral sites or summer
programs that are less likely to give rise to the gross dis-
parity present in this case.

Third. and undoubtedly least attractive for the eduea-
tionally deprived children, is nonparticipation in the
program. Indeed, under the Act, the Commissioner, sub-
jeet to judieial review, 20 U, 8. (', § 241k, may refuse to
provide funds if the State does not make a bona fide effort

A listing of possible programs suggested to the Senate Com-
mittee appears in S Rep. No. 146, 89th Cong.. Ist Sess., 10-11
- (1963). Among the examples there listed are teacher aid: and
Ainstructional seeretaries: institutes for training teachers in special
skills: supplementary instructional materials: curriculum materials
center for diendvantaged children: preschool training programs;
remedial programs, cspecially in reading and mathematies: enrich-
ment programs on Naturday morning and during summer; instruc-
tional media centers to provide modern equipment and materials:
programs for the carly identification nnd prevention of dropouts:
home and school visitors and social workers: supplemental health
and food serviees: class rooms equipped for television and rudio
instruction: mobile learning centers: educational summer camps:
summer school und day camp: shop and library facilities available
after regular school hours: work experience programs: Saturday
morning special opportunity classes: home oriented bovkmobiles;
afterschool study centers; and pupil exchange programs,
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to tormulate progrums with comparable services, 20
U. 8. C. § 2413,

B, First Amendment. The second major issue is
whether the Establishment Clause of the First Amend-
ment  prohibits Missouri from sending publie school
teachers paid with Title T funds into parochial schools
to teach remedial courses. The Court of Appeals de-
clined to pass on this significant issue, noting that since no
order had been entered requiring on-the-premises paro-
chial school instruction. the matter was not ripe for re-
view. We agree. As has been pointed out above, it is
possible for the petitioners to comply with Title I with-
out utilizing on-the-premises parochial school instruction.
Moreover, even if, on remand, the state and local agencies
do exercise their discretion in favor of such instruction,
the range of possibilities is a broad one and the First
Amendment implications may vary according to the pre-
cise contours of the plan that is formulated. For exam-
ple. a program whereby a former parochial school teacher
is paid with Title I funds to teach full-time in a parochial
school undoubtedly would present quite different prob-
lems than it a public school teacher, solely under publie
control, is sent into a parochial school to teach special

- —-remedial courses a few hours a week. At this tilme we
intimate no view as to the Establishment Clause effect
of any particular program,

The task of deeiding when the Establishment Clause is
implicated in the context of parochial school aid has
proved to be a delicate one for the Court.  Usually it re-
quires a careful evaluation of the facts of the particular
case.  Nee, e, ¢.. Lemon v, Kurtzman, 403 U. 8. 602
(1971, and Tilton v, Richardson, 403 U, 8, 672 (1971),
It would be wholly inappropriate for us to attempt to
render an opinion on the First Amendment issue when no
specifie plan is before us. A federal court does not sit to

™™
<5




BEST COPY AVAILABLE

WHEELER ». BARRERA 23

render a decision on hypothetieal facts, and the Court of
Appeals was correet in so concluding.
The Court of Appeals disposed of the case as follows:
“The case is remanded to the district court with
directions to enjoin the defendants from further vio-
lation of Title I of ESEA. and it is further ordered
that the court retain continuing jurisdietion of the
litigation for the purpose of requiring, within reason-
able time limits, the imposition and application of
guidelines which will comport with Title I and its
regulations. Such guidelines must provide the law-
ful means and machinery for effectively assuring
educationally disadvantaged non-public school chil-
dren in Missouri partieipation in a meaningful pro-
gram as contemplated within the Aet which is
comparable in size, scope and opportunity to that
provided eligible public school children.  Such
guidelines shall be incorporated into an appropriate
injunetive decree hy the district court” (footnotes
omitted). 475 F. 2d. at 1355-1356.

We affirm this disposition with the understanding that pe-
titioners will be given the opportunity to submit guide-
Tlines insuring that only those projects that comply with
the \Aet's requirements and this opinion will be approved
and submitted to the Commission. It is also to be under-
stood that the District Court’s funetion is not to decide
which method is best, or to order that a specific form of
service be provided. Rather, the Distriet Court is sim-
ply to assure that the state and local agencies fulfill their
part of the Title T contraet if they choose to aceept Title T
funds. Cf. Lau v. NVichols, — U. 8, — (1974). The
comparability mandate is a broad one, and in order to
implement the overriding concern with localized control
of Title I programs, the District C'ourt should make every
effort to defer to the judgment of the petitioners and of

Vil
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the local agency. Under the Act, respondents are en-
titled to comparable services, and they are, therefore,
entitled to relief. As we have stated repeatedly herein,
they are not entitled to any particular form of service,
and it is the role of the state and local agencies, and not
of the federal courts. at least at this stage, to formulate &
suitable plan.
On this basis, the judgment of the Court of Appeals is
affirmed.
It is so ordered.

Mi, Justicr MarsHALL coneurs in the result.
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SUPREME COURT OF THE UNITED STATES

No. 73-62
Huben;e:\i;liloizlrzr etal, On Writ of Certiorari to the
” ' United States Court of Ap-

eals for the Eighth Circuit.
Anna Barrera et al. P €

[June 10, 1974]

MR. Justice PowELL, coneurring.

The Court holds that under Title I of the Elementary
and Sccondary Education Aet of 1963, as amended, 20
U. 8. C. §241a et seq., federal courts may not ignore
state-law prohibitions against the use of publicly em-
ployed teachers in private schools, anie, p. 12, that Title I
does not mandate on-the-premises instruction in private
schools, id., p. 15, and that Title I does not require that
the services to be provided in private schools be identical
in all respeets to those offered in public schools. /d.,
p. 17. It is thus unnecessary to decide whether the
assignment of publicly employed teachers to provide
instruction in sectarian schools would contravene the
Establishment Clause of the First Amendment. 1d,,

- p. 11. On that basis, I join the Court’s opinion. I _
- would have serious misgivings about the constitutionality

of a statute that required the utilization of public-school
teachers in sectarian schools. See Committee for Public
Education v. Nyquist, 413 U. S. 758 (1973).

1
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SUPREME COURT OF THE UNITED STATES
No. 73-62
Hubert Wheeler et al.,
Petitioners,

..
Auna Barrera et al,

[June 10, 1974]

On Writ of Certiorari to the
United States Court of Ap-
peals for the Eighth Cireuit, .

Mz, JusTice WHITE, concurring in the judgment.

As I read the majority opinion, the Court understands
well enough that Title I funds are being used in Missouri
to pay the salaries of teachers giving special instruction
on public school premises, that the State is obligated to
furnish comparable services to private schools and that
the State has not satisfied the comparability requirement.
It must do so if it is to continue to use Title I funds
in the manner they are now being used.

The Court intimates no opinion as to whether using
federal funds to pay teachers giving special instruction
on private school premises would be constitutional. It
suggests, however, that there may be other ways of satis-
fying the comparability requirement that the State
should consider; and unless the State is being asked to
chase rainbows, it is inferred that there are programs and
services comparable to on-the-premises-instruction that
the State could fuurnish private schools without violat-
ing the First Amendment. 1 would have thought that
any such arrangement would be impermissible under the
Court's recent cases construing the Establishment (lause,

- Not having joined those opinions, T am pleasantly sur-
prised by what appears to be a suggestion that federal
funds may in some respects be used to finance sectarian
instruction of students in private elementary and second-

30
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ary schools, If this is the case, I suggest that the Court
should say so expressly. Failing that, however, 1 concur
in the judgment.
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SUPREME COURT OF THE UNITED STATES
No. 73-62

Hubert Wheeler et al,,
Petitioners,
v,

Anna Barrera et al.

[June 10, 1974]

On Writ of Certiorari to the
United States Court of Ap-
peals for the Eighth Circuit.

MR. Justice DouaLas, dissenting.

The case comes to us in an attractive posture, as the
Act of Congress is in terms aimed to help “educationally
deprived” children, whether they are in public or paro-
chial schools, and I fear the judiciary has been seduced.
But we must remember that “the propriety of the
legislature’s purposes may not immunize from further
serutiny a law which either has a primary effect which
advances religion, or which fosters excessive entangle-
ments between Church and State.” Committee for Pub-
lic Education v. Nyquist, 418 U. S. 756, 774.

All education in essence is aimed to help children,
whether bright or retarded. Schools do not exist—
whether public or parochial—io keep teachers employed.
Education is a skein with many threads—from classical

" Greek to Latin, to grammar, to philosophy, to science,
to athletics, to religion. There might well be political

motivation to use federal funds to make up deficits in
any part of a school’s budget or to strengthen it by
financing all or a part of any sector of educational
activity.

There are some who think it constitutionally wise to
do so; and others who think it is constitutionally per-
missible. But the First Amendment says “Congress
shall make no laws respecting an establishment of
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religion.” In common understanding there is no surer
way of “establishing” an institution than by financing it.
That was true at the time of the adoption of the First
Amendment. Madison, one of its foremost authors,
fought the battle in Virginia where the per capita
minimal levy on each person was no more than three
pence. Yet if the State could finance a church at three
pence per capita, the principle of “establishment” would
be approved and there would be no limit to the amount
of the money the Government could add to chureh coffers.
That was the teaching of his REMONSTRANCE!.
As Mr. Justice Black stated it, “no tax in any amount,
large or small, can be levied to support any religious
activities or institutions, whatever they may be called,
or whatever form they may adopt to teach or practice
religion.” Everson v, Board of Education, 330 U. S. 1,
16.°
Parochial schools are adjuncts of the church estab-
lished at a time when state governments were highly
diseriminatory against some sects by introducing religious
training in the public schools. The tale has been told
~ often; * and there is no need to repeat it here. Parochial

t Madison’s Remonstrance is reprinted in the appendices to Ever-
son v. Board of Education, 330 U. S, 1, 63 (Rutledge, J., dissenting),
_and Waltz v. Taz_Comm’n, 397 U. 8. 664, 700 (Dovuctas, J., dis-

senting).

2 Byrerson was a 54 decision sustaining a state law which pro-
vided reimbursement to parents of children in sectarian schools for
the cost of public bus transportation used by the students in travel-
ling to school, but even the majority recognized that the law went
to the "verge” of forbidden territory under the Religion clauses of
the First Amendment. 330 U. 8., at 16. Although I was in the
majority in that case, I have since expressed my doubts about the
correctness of that decision, e. ¢.. Engel v. Vitale, 370 U. 8., 421, 443;
Walz v. Taz Comm’n, 397 U, S. 664, 703.

3See Lemon v. Kurtzman, 403 U, 8. 602, 628-629 (DovucLas, J.,
concurring).
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schools are tied to the proclamation and inculeation of
a particular religious faith—sometimes Catholic, some-
times Presbyterian, sometilnes Anglican, sometimes
Lutheran, and so on.

The emanations from the Clourt’s opinion are, as sug-
gested by Justics WHITE, at war with our prior decisions.
Federal financing of an apparently nonseetarian aspect
of parochial school activities, if allowed, is not even a
subtle evasion of First Amendment prohibitions. The
parochial school is a unit; its budget is a unit; pouring
in federal funds for what seems to be a nonsectarian
phase of parochial school activities “establishes” the
school so that in effect, if not in purpose, it becomes
stronger financially and better able to proselytize its
particular faith by having more funds left over for that
objective. Allowing the State to finance the secular part
of a sectarian school’s program “makes a grave consti-
tutional decision turn merely on cost accounting and
bookkeeping entries,” Lemon v. Kurtzman, 403 U. S.
602, 641 (DouaLas, J., coneurring).

Nor could the program here be immunized from seru-
tiny under the Establishment Clause by portraying this
aid as going to the children rather than to the sectarian
schools. See Committee for Public Educationv. N yquist,

_supra, at 781 et seq. That argument deserves no more
weight in the Establishment Clause context than it re-

~ ceived under the Equal Protection Clause of the Four-
teenth Amendment, where we summarily affirmed
decisions striking down state schemes to circumvent the
constitutional requirement of racial integration in public
schools granting tuition aid to parents who sent their
children to segregated private schools. Poindexter v.
Louisiana Financial Assistance Comm’n, 275 F. Supp. 833,
af'd, 389 U. 8. 571, and 296 F. Supp. 686, aff'd, 393 U. S.
17.  And see Griffin v. County School Board, 377 U. S.
218,
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The present case is plainly not moot; a case of con-
troversy exists; and it is clear that if the traditional
First Amendment barriers are to be maintained, no pro-
gram serving students in parochial schools could be
designed under this Act—whether regular school hours
are used, or after-school hours, or weekend hours. The
plain truth is that under the First Amendment, as con-
strued to this day. the Act is unconstitutional to the
extent it supports sectarian schools, whether directly
or through its students,

We should say so now, and save the endless hours and
efforts which hopeful people will expend in an effort to
constitutionalize what is impossible without a constitu-
tional amendment.
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