DOCUMENT RESUNE

.BD 101 656 : | ;e o - BE 006 261 : &
"AUTHOR Hanson, David J. : .

TITLE ' The Lowered Age of Majority: Its Impact on Higher

2 . Education. ' ' .
INSTITUTIONR ‘Association of Lle:$can Colleges, Washington, D.C. =
PUB DATE 75 : :

NOTE 45p.

g

. IDENTIFIERS Age of Majority :

AVAILABLE FROM Association of American Colleges, 1818.R Street NeW.,
7. Washington, D.C. 20009 ($2.00)

t

ED?S|PRICE MP-$0.76 HC Not Available from EDRS. PLUS POSTAGE

DESCRIPTORS ' ~Adult Students; *Age; *Age Groups; College Students;
' , Bducational Finance; *Emancipatgg\sggdents:
' *Pinancial Sujport; *Higher Educationy Legal

Problems; Legal Responsibility; Student-Costs;
Student Responsibility; *Tuition "

ABSTRACT ' '

- The impact of lowered age of majority on higher
education is discussed in this report. After reviewing the concept of
majority and related principles of constitutional law, four areas of
possible impact are considered. The first section deals with the
determination of financial need for the independent adult student,
the second with the question of nonresident tuition, and the third
vith the imvact of a reduced age of majority on required dormitory _
residence. These three areas involve signiticant issues in financing
higher education. The fourth section reviews a variety of legal
contracts between institutions and their students that may also be
atfected by the lover age of majority. Exaaples include contracting
with adult students, notifying parents vhen a student is in acadesmic
difficulty, and obtaining parental consent for medical treatment.
(Author) '

&



THE LOWERED AGE
' OF MAJORITY:
~ ITS IMPACT ON
HIGHER EDUCATION

ED101656 .

David J. Hanson
Assistant Chancellor and Legal Counsel, |

The University of Wisconsin-Madison

*

us ne'..YMeufoﬁﬂel\.TN. PERMISSION 'O REPRODUCE THI§

FARE COPYRIGHTED MATERIAL BY MICRO
EDUCATION o FIGRE DLy B L GRapyed o7
SDUCATION g Ll 1} AR

PRO
CUMENT Has BEEN RE
L:?eﬁxncnv AS RECEIVED FROM

1ZATION ORIGIN
THE PERSON %‘:?g?‘:ﬁew OR OPINIONS ING UNDER AGREEMENTS WITITHE NA

%
10 ERIC AND onc.am‘fmions PERAT

i T A INSTITUTE OF EDUCATION
$SARILY REPRE 1ONAL

STATED go'%:g;;'ﬁgi& INSTITUTE OF FURTHEN REPRODUC TION OUTSIDE

SENT O OSITION OR POLICY THE ERt SYSTEM REQUIRES PERMIS

EDUCATIO SION QF THE COPYRIGHT OWNFER*

ot 2é¢/

ASSOCIATION OF AMERICAN COLLEGES
WASHINGTON, DC.
1975

. 2/3

HE ,




© 1975, By
ASSOCIATION OF AMERICAN COLLEGES

All rights reserved, No part of this book may be reproduced
in any form, by mimeograph or any other means, without
permission in writing from the publishers,

L.C. Cat. Card No.: 75-4199



\
\

TABLE OF CONTENTS
Foreword . ..ooovvnen et et e 1
INtroduction ..ot ii ittt tiasronann Cee e wees 3
TheConcept or Majority oo vi ittt ieinies teenvenneaascnns S
An Overview of Constitutional Issues ..., .. e e e, 7
The Regquirement of State Action . ... ivietiiiinnrenonnsnnes. 8
The Protection of the Due ProcessClause . .. ..o vvin i vviienionnn 8
The Equal Protection Clause ... ..o vvviiiinieiiieneinnnnnnn . 9
Dependency and the Family Unit ....oviiviinnnen venneennnes .1
AN OVEIVIBW . vttt ittt iet st e 1
The Independent Student Regulations and :
the Equal Protection Clause . .o .ot vviniiieniienecnnnennn 12
Due Process and the Dependency Test oo vviiiiiiiiiininneen 14
SUMIMAIY + v v venvnnenonenceenns e ettt 17
Residence for Tuition Purposes and the Adult Student ........ e 19 .
An Overview of the Problem ... ....coovvv... e . 19
Non-resident Tuition and the Constitutior. ....... e 20
Durational Residency Requirements........... et 20
Due Process and lrrebuttable Presumntions . ............... 21
Summary: The Future . .......ooiiviiiine coeen. e e 22
Required Residence Hall Living ........... e s 25
ANOVEIVIEW & oo vi ittt i it . 25
The Educational Value Theory . .. .. D e 26
The Economic Necessity Theory ... ..vvivenvirrnnsenronensns 27
Conner and Prastrollo - A More
Realistic Analysis? ... ... e et e 28
AL ACLION & it ittt et et et ettt e vee 32
Conclusion ... ..ot iiennnnens e et tee et 32
Institutional Regulations and the Adult Student . ...........c..0s .33
Scopeofthe Problem . .. iviiin ittt ittt it ineenen 33
Residence Halls Regulations . ... ..o i iiii i iineei i 34
Parental Notification ... .vviiiiviineeecennns LN 35
Contractual Relationships « v vv e et iiinenenennnen e 36
Medical Consent .. .......... e e e 37
Conflict OFLAWS .o vv ittt ittt ine s e 39
ConclusioN , .. i ittt it it e e e 41
Y01 181 L P 43




' 'FOREWORD

1t is doubtful that even the proponents of the Twent:/sixth Amendment
appreciated the far reaching impact of its enactment. The amendment itself
simpiy extended the franchise in national elections to all citizens over the age
of eighteen, but.it hds triggered a wholesale revision of state { s affecting
nearly every aspact o” .gal majority. Although varying somewhat from state
to state, one very important affected area is that involving a wide range of

institutional policies in our colleges and universities. ,

To help admimstrators and others better understand the chunging legal ’

context within which preseni institutional poiicies must be revaluated, the
Azsociation of Ametican Colleges invited David ], Hanson to review the erfect
of these statutory changes on higher education. Beginning with a “mini-
lesson” on constitutional law, Mr. Hanson has expioted the possible impact of
18 year-old adult status on parental responsisility and the evaluation of
financial need, residency status and out-ov-state tuition, reqtired residence
hall living, and a variety of other insticutional policies. Though he iecognizes
that recent changes in the law may give rise to a number of philosophical,
* political, and social policy questions. Mr. Hanson has focused his inquiry on
the legal issues currently involved and the possible futurc trends in the law as
eviaenced by recent court decisions.

Mr. Hanson is Assistan. Chancellor and Legal Counsel for the Ur wersify of
Wisconsin-Madison, and an active member of the National Assor iation of
College and JUnivessity Atioraeys. He has had extensive experlence in the
field of higher educational law.

A- divactar af thic rroiect Mr. Hanson was assicted bv an advisorv task
force which included: Howard R. Bowen, R. Stanton Avery Professor of

Economics and Education, Claremont University Center; Peggy Heim,-

Associate Director, National Center for Higher Education Management
Systems; john S. Hoy, Vice Chancellor for Student Affairs, University of
California-lrvine; Maurice B. Mitchell, Chancellor, University of Denver;
James M. Moudy, Chancellor, Texas Christian University; Robert O'Neil, Vice
President for Academic Affairs, University of Cincinnat#;-George N. Rains-
ford, President, Kalamazoo College; Richard D. Stine, Director of Under-
graduate Frograms, Wright Institute; Elden T. Smith and john W. Gillis,
Executive Associates, Association of American Colleges. Financial support for
the study was provided by the Arthur Vining Davis Foundations, Lilly En-
dowment, Inc., and the Association of American Colleges Special Fund.

Frederic W. Ness
- 6 Presiaent
Association of American Colleges
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INTRODUCTION

This monograph is written for the layman. It is meant to trigger questions
about and reexamination of, institutional policies as much as it is to inform.
To the extent that generalizations have been drawn, precision has had to-
suffer; to the extent that s:mphf‘ cation of issues has occurred sophistication
has suffered What follows is no substitute for careful focused legal research
and advice in response to particular ci ;cumstances on each campus. Moreover, °
much of what is said will give little' comfort to those who would ask for
certainty; the sole assurance that can-be given is that many college regulations
and policies will be subject to Continuing judicial scrutiny because of the
amounts of money involved and the fact that some individuals are preferred
over others (or derive greater benefits)-from those regulaticns.

Further, whatever the precise legal consequences of the reduced age of *
majority, it may well be that the social and political ramifications will have
far greater impact. |f adult students perceive that they are not being treated
as aduits, or that their-social opportunities are circumscribed rather than
broadened by virtue of their student status, one may anticipate pressure for
change. Such political, social and psychologu,al consequences are obvnously/
beyond the scope of this monograph.,

The reader will find that a number of the issues raised are not dlrectly
related to the age of majority in a legal sense. For example, this appears to be
the case with the question of who is an independent student for the purpose
of financial aid and how we measure independence. These issues are, however,
traditionally associated with age of majority. Furthermore, these issues must
be understood in assessing the legal impact of the lowered age of majority.

The author has relied upon fooinotes to elaborate and substantiate various

—lps-\) »«rnnn’r and p‘nnpu\l we Thic - kcon Aane to —\”r\u ‘k.\ l-w -~-‘4¢-- ‘o

assimilate the main arguments without unnecessary diversion and at the same
time to provide additional information and references for college or uni-
versity legal counsel or others interested in pursuing particular qu stions in
greater detail,

After discussing the concept of majority and related principles of consti-
tutional law, four areas of possible impact will be considered. The first
section deals with the determination ot financial need for the independent
aduit student, the second with the question of non-resident tuition, and the
third with the impact of a reduced age of majority on required dormntory
residence. These three areas involve significant issues in financing higher ecu-
cation. The fourth section revievss a variety of legal contacts between institu-
tions and their students which may also be affected by the lowered age of
majority. Examples include contracting with the adult student, notifying
parents when a student is in academic difficulty, and obtaining parental con-
sent for medical treatment.

The author, who is project director for the sssociation of American
Colleges' research project on Higher Education and Majority at Age 18, is

. ”,
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*indebted to AAC tor its patience, support and assistance, particularly to Dr,
John Gillis, executiye associate at the Association, and to Mrs. Marti Patchell

who provided substantial editorial assistance. Messrs, Charles F. Parthum, 111,

and |aseph P. Zekas, two University of Wisconsin law students, contributed
their 1deas and invaluable research assistance. The' author would aiso like io
thank the many college officials who ook the time t2 provide their thoughts
and perceptions in the survey which was.a pars of this study.-
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THE CONCEPT OF MAJORIT Y

The Twenty-sixth Amendment to the United States Consuwuon, passed

by Congress in March of 1971 and ratified four months later,® appeared to be

of limited scopt at the time of its introduction, It simply provided that

“[t] he right of citizens of the United States, who are 18 years of age or older,
to vote shall not be denied or-abridged by t "Unite. States or any State on
account of age.”"? However, the pressures an , ‘the reasoning which led to the
. adoption of that amendment also led to revision of the age of majority in
" forty-four states.® Adoption of the amendment enfrarchised approximately
11.3 million individual voters between the ages of 18 and 21. Two states,
Ggorgja and Kentucky, had previously legislated changes in their age of
majority.* Concurrent with or. closely followin, the adoption of the amend-
ment, forty-two additional states reduced the legal age of ma;omy in one or
more respeuts.5
Majority is not a concept of general application. /\ge Ilmltauons have
previcusly been fixed on such rights and privileges as tne ability to make
legally binding contracts, mai.y without parental consent, consent to medical
. treatment, nwn property, engage .n certain occupations, vote. and consume
- aicoholic beverages. These restrictions have commonly been set by specific
state statutes, although several states have established them by state constitu-
tional provisions. Similarly, s}ate statutes set varving criminal penalties based
on the age of the offender. The age of majority with respect to these and
-other privileges was highly vatiable both within and among the states even
before approval of the Twenty-sixth Amendment and the concr'rrent changes
in state laws. For example, & state would commoniy set different minimum
- age reguirements for the related undertakings of obtaining a driver’s license,
.« purchasing a vehicle In one's own name, ana contracting tor automobiie
insurance. Similarly, a state might set one age at which a person might marry
without parental consent, yet retain another at which a person could give
consent for medical treatment; a woman might be: permitted to marry at age

18, but not obtain medical treatment for either herself or her child without.

the consent of her parents until age 21.

It was upon this frequently inconsistent structure that the legislative
changes following the adoption of the Twenty-sixth Amendment were super-
imposed, usually by reducing the age of majority for most purposes from 21
to 18 or 19, Each of the forty-four states which have reduced the age of
majority in their jurisdictions have done so within the framework of their
own PNer legislative and constitutional enactments. The method of change
has fdllowed one of three models. In a number of states, the statutory defini-
tion »f such terms as “majority,” “minority,” “adult,” and ‘“child” were
altered in order to change all relevant age restrictions.® A second method also
involved redefining these terms, but specifically listed the statutes and subject
areas affected by such changes.” The thivd method individually ainended each
statute in which the legisl:ture wished to change the age of majority.® The

TN
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latter ‘two approaches allowed stute legislators to address particular issues
separately. A legislajure night generally reduce the -age of majority to 18
. {e.9,, making contracts, owning property, and giving consent for medical
“freatment), but continue to insist that 19, 20, or 21 was the appropriate age h
for the purchase and consumption of liyuor, marriage without parental con-
sent, or similar matters.? - S

‘As-a result, little impravement in uniformity has resulted from legislative
consideration of the age of majority following the Twenty-sixth- Amendment.’
Many states retain- differing minimum ages, depending upon the particular
rights involved. Furthermore, states have not been consistent in selecting a
new age of majority; although age 18 is most common, several states have set
their new age of majority at 19.2° Indeed, if any generalizations are possible,
it may be tnat inconsistency among jurisdictions is more likely than not
follow recent legislative changes. . ‘ _

No -particular purpose would be served by reviewing in detail the laws of
all fifty states; however, one can generalize that wholesale changes have
occurred lowering the age of majoritv in nearly every state for a wide variety
of purposes, usually ingluding the right to own property, make contracts, and
be treated generaily as an adult in the couits. A significant proportion of
these new adults are currently enrolled in institutions of higher education.!!
Thesc students enter into 'contractual agreements with institutions which
.involve not only educational and social relations, but alsc a variety of signifi- -
cant Jeyal interactions. The assessment of financial need in apportioning
student aids, determination of residency for purposes of assessing tuition,
provision of medical treatment, and the ‘enforcement of regulations once
justified by the doctrine of in loco parentis may all be threatened by the
change in the legal status of the student from “child” to “adult,” a conse-
quence of the lowered age of majority.}2 However, there is little evidence
that the state legislators who adopted these changes foresaw the effects on
higher education of either the adoption of the Twenty-sixth Amendment or
the leciclated changes in the age of maijority. The task of recognizing the
import of these changes and integrating them into institutions ot higher
education must then fall to the college and university officials, or, where they
are unsuccessful, to the courts, '

10




AN OVERVIEW OF CONSTITUTIONAL ISSUES

For- ‘most of their history, educational institutions, both public and

_private, have been reasonably free trom judicial scrutiny of their internal

policies. Indeed, until recently, educational practices which are unthinkable
by today’s legal prmclples were blithely approved by the courts as within the
discretion of administrators and governing boards. However, fcllowing World
War H, the couits became increasingly involved in evaluating the legality of
educational policies. In part, the impetus to this judicial intervention was the
Fourteenth Amendment’s prohibition against racial szgregauon. While
initially resolved by examining state statutes,}3 courts increasingly were
compelled to examine racially. neutral college regulations which had the effect
of continuing past segregation.}® Subsequently, the need for judicial protec-
tion_of faculty members’ Lonstttutnonal rights further intruded the courts in

“the arca of college policies.}® Other important changes occurred in the

internal structure of the colleges and universities. One important development
was the increased age of post-War college students, a product of both veterans
benefits and the growth of graduate study. Furthermore, the increased size of
educational institutioris decreased the familiarity among students, faculty and
administrators which previously facilitated non-judicial tesolution of dlsputes.
For these and other reasons, there has been an observable increase in the
amount ot litigation, and the courts are now very much involved in reviewing
college and university actions.}®

The precise nature of the relationship between the college and its students
is not yet settled. In two cases recently decided by the United States Supreme
Court, actions by a college to restrict on-campus political activity by
students,}? and disciplinary sanctions against a student responsible for an
allegeaty * oosc*ne publication*” were found to be unconstitutional. tven
s0, in both cases the Court indicated that students, especially minor students,
might constitutionally be sub;ected to more restrictive standards of conduct
than non-students of the same age.!® Further complicating the analysis is the
fact that the courts have only recently begun to examine institutional rules in
the context that most college and university students are now Iegal adults.

Generally, challenges to college and university regulations under the
'Inited States Constitution?® will be brought under the aegis of the Four-
teenth Amendment. Under the Fourteenth Amendment, a statute or regula-

.tion may be challenged under either of two theories: first, that the statute or

regulation violates due process of law; or second, that it denies the equal
protection of the laws. A brief review of the controlling principles involved in
due process and equal protection darguments will assist the reader in under-
standing objections which.may ‘be raised against university policies which
relate to age of majority. However, beforc the issues of due process or equal
protection can be considered, the co(nsmutlonal requirement of stute action
must be examined.
i1
7
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THE REQUIREMENT OF STATE ACTION
In order to claim-the constitutional right to due process and ecwal protec-

‘tion under the Fourteenth Amendment, a plaintif must demonstrate that

their denial has resulted from action taken by a governmental or quasi-
governmental body.2! This requirement is set forth in the Fourteenth
Amendment as follows: '‘Nor d:h/au/a'n'y State deprive any person of life,
liberty, or property, without du€ process of law; nor deny to any person
within its jurisdiction the equal protection of the ldws,”22 Normally, the acts
of public colleges and university officials will fall within the bounds of state
action,

In. private institutions che situation is less clear. Certain acts of private
college or university officials may constitute state action under the Four-
teenth Amenament if it can be shown that the acts theinselves or the institu-
tions manifest a significant degree of state involvement., The quantum of state
involvement required is unclear, The mere licensing or incorporation of a
private institution by a state does not make the acts of the institution state
action.?3 Nor does the tact that a governmental agency is engaged in
activities similar to those performed-by the private institution require a find-
ing of state action.24 However, conduct that is formally private may become
so entwined with governmental policies oi so impregnated with governmental
character as to become subject to the fimitations of the Fourteenth Amend-.
ment.25 If a private institution undertakes the perf rmance of a public func-~
tion, and then acts in a fashion inconsistent with constitutional guarantees, a
court might rule that the private college is subject to Fourteenth Amendment
constraints under the state action doctrine. For example, if a private institu-
tion required all of its students to live in college-operated on-campus resi-
denc> halls, but forbade members of a religious group from distributing litera-
ture in these residences, such a situation might involve state action and thus
enable the court to examine the constitutionality of the prohibition under
the First and Fourteenth Amendments,26

The precise outlines of the state action concept are not fixed: The¢ obvious
reluctance ot the courts to impose constitutional limitatiens on private insti-
tutions has resuited in a body of law far too complex for uetailed discussion
here.27 It is fair to say that state-supported public university functions and
some private college activities may involve a sufficient degree of state action
to subject college officials and thexr acts to consmutlbnal scrutiny under the
Fourteenth Amendment.28 :

THE PROTECTION OF THE DUE PROCESS CLAUSE

When a person has an interest which is identified as involving his of her
“liberty” or “property’ rights, the state (or a person or organization acting
for the state) may not limit or withhold that interest unless it affords due
process of law. As college administrators are now keenly aware, interests of
liberty and property dre involved in student disciplinary de.'cnsmns2 and in
questlons of faculty retention.3° Furthermore, the argument that education
is a privilege and hence that a student has no right to enroll in, or attend, a
college or university does not reiieve institutions from respecting constitu-
tional guarantees.3?

’ 12
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~ What is due process? The concept is flexible, and iis requirements will vary-. -
. with the particrlar circumstances in which a case arises. In disciplinary or

criminal -ases, there are usually 2 number of elements: A person may not be

penalized unless he or she (1) violates:an-existing rule, statute, or ordinance

which is (2) written in clear and understandable terms, and (3) duly enacted
by a proper legislative body; the finding of the violation (4) must be by *n
impartial forum (S) only after the accused has received adequate notice of the
violation charged, and been given an opportunity to present a defense. These
are the procedural protections of the Due Process Claiise. A person may also
challenge the substance of a regulation or law under the Due Process Clause;

when the substance is challenged, a regulation will be held invalid only if it

bears no reasonable relationship to a legitimate governmental purpose and
hence is arbitrary or capricious. Thus there are two substantive.arguments a
person can bring against a regulation under the Due Process Clause: first, that
the regulation was ns\t enacted for a legiimate governmental purpose, or
second, that the means adopted to advance that purpose dre not rational.

A recent devélopment has been the emeigence of the irrebuttable pre-
sumption doctrine, a procedural defect which invalidates regulations which
deprive persons of”the opportunity to explore the facts established by the
presumption. Where such an itrebuttable presumption adversely affects
fundamenta! rights it will be carefully analy: .32 A recent example of an
irrebuttable presun’\ption case involved maternity leaves. A school board regu-
lation required pregnant teachers to\ take a leave after a certain stage of
pregnarcy. The Supreme Court h''d the regulation unconstitutional, as it

created an irrebuttable presumptior. vhich did not provid: the teacher the;
opportunity to demonstrate a continued capacity to t~1ch.33 Many regula-

tions create such irrebuttable presumptions. Because the irrebuttable nye-
sumption doctrine is of relatively recent origin, there is no certain answer as
to which may be valid and which may not. '

'THE EQUAL PROTECTION CLAUSE

The Equa' Protection Clause may be violzted when a regulation establisl.es
different ¢lasses of individuals who receive different treatment. For example,
a regulation providing that all persons under age 21 must live in dormitorics
creates two classes: those under and those over 21. Differing treatment is
accorded the two classes, Under the Equal Protection Clause the test is very
similar to that un”r the Due Process Clause discussed earlier: |s the classifica-
tion reasonably related to the purpose of the regulation, and is the result the
regulation is intended to achieve permissible? :

Because the judicial function is to review existing laws, and not to write
new ones, courts confronted with a challenge under either the Equal Protec-
tion or Due Process Clauses start with a presumption of constitutionality
in favor of the statute or regulation and the mearns (or classifications) it uses

~— b

to achieve its end. Under this traditional form of analysis, rule-makers are .

given wide latitude in tneir choice of both the means and the substance of
their rules. The result of this presumption of constitutionality is that a rule
seeking to achieve a legitimate end will be reld constitutional, even if it is
not the most idedl means of achieving that end, or causes inconvenience

13 9
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or burdens which « better drafted rule would avoid. However, 4 plaintitt can
averce me the vresumpton of consmuuonality by showing that there is no

rattond! relationship bulween the means adopted in the regulation and the -

end to be ackieved: for example if the classifications under a regulation treat
. two essentially identical*groups of individuals ditferently on grounds wholly
unrelated to the purpose of the rule. It the plaintiff can make this showing,
the presumption of constntulumahty is rebutted and the regulation will be
held unconstitutional.

Moteaver, if a plaintiff can show that a regulation mtrmgcs upon a funda-
./ :Iwntal right (such as the right to vote,3% access to the courts,3? interstate
iravel, 38 and of course the First Amendment rights of free speech, press, and
assuctation3 7\, or that suspect criteria (such as race,38 religion,2 or national
arigm?9) have been used to classify groups for different treatment, the pre-
sumption of constitutionality is reversed, and there is a new presumption that
rthe regulation, unless absolutely. essential, is unconstitutional. This “strict
scrutiny’’ analysis would be applied, for example, where a state conditioned
or denied access to governtental benefits and activities such as educauon on

the basis of race or ndtional origin.

Although rules or'regulations which impinge on fundamental interests or
involve suspect classifications are subjected to the test of strict srutjny, they
may survive that test. If the governmental agency can demonstrate that the
regulation is mecessary to achieve .a compelling state interest, and that less
drastic means for achieving that interest do not exist, the regulation may be
sustained.*! However, in over thirty years only one regulation examined by
the Supreme Court has survived the test of strict scrutiny,*2 ard both com-
mentators and members of the Court have indicated that decision was

* probably erroneous. In short, the fundamental interest or suspect chassifica-
tion label dictates the result. * :

in cach of the specific areas discussed below questions may be raised under
both the Due Process and Equal Protection Clauses. However, several caveats

are in order. First, most of the discussion must be by analogy, since very few:

decided cases directly involve the issues at.hand. Second, some of the
analogous cases may have limited predictive value, since the underlying legal
theories on which these decisions were based n¢ appear to be under re-
examination by the Supreme Court. Third, mdny~of the decisions cited are
those of the lower federal and state courts, and dare always subject to review
ond reversal by the Supreme Court. Furthermore; other Supreme Court
decisions may dlter or amplify the legal principles upon which those decisions
were based. Fourth, nearly all cases decided in the wigher education arta were
decided prior to the change in the age of majority in most jurisdictions;
whether the fact that the students concerned were legally aduits or not might
have an etfect on the courts’ decisions in such cases is never clear. Finally,
even where cases have been decided in dreds of direct interest to this study,
the skill of an individual advocate or a unique set of facts may have signifi-
wantly intluenced the court's decision and thus limit the application of the
decision,
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DEPENDENCY AND THE FAMILY UNIT

AN OVERVIEW

Public and private higher edutation derive financial support from a variety
of sources, Many colleges and universities, especially the private institutions
of higher education, are heavily dependent upon student tuition and fees to

‘inance their cduclmonal programs. They also derive income from charges to

.students for the variety of other services they provide, including campus

housing. Mahy students depend upon financial aid to meet these educational
costs, Students: obtain financial aid from a variety of sources, public and
private, including the federal and state governments,

The amount of availabte student financial aid from all sources has never
come close to meeting the estimated cost of obtaining an educatiorn. This is
particularly true if the student s foregone income is included in the calcula-
tion of educational costs.*3 Even though it is a desirable goal, there has
always- been difficulty in equitably apportioning this limited financial aid
among students, At most colleges and universities two principles have been

. used to allocate need-related student financial aid. These principles are; first,

that parents are expected to contribute according to their means, taking into
account their incomes, assets, number of dependents, and other relevant in-
formation; and, second, that financial ai¢ should be offered only after it is
determined that the resources of the family are insufficient to meet the
student’s educational expenses.

A detailed discussion of each of the separate state and institutional
financial aid programs is beyond the scope of this monograph. However, an
examination in some depth of a representative federal program in this area
will serve to illustrate the principles involved. Guidelines similar to those
developed at the federal level have often been adopted wholesale for com-
parable state and local programs and are also applied by mshtutsons in ad-
ministering financial aid.

Recently developed guidelines for the Basic Educational Opportumty
Grants (BEUG) program define the independent student as one who: -
(1) Has not and will not be cluimed uas an exemption for Federdl In-
come Tax purposes by any person except his or her spouse for the
calendar year(s) in which aid is received and the calendar year prior to
the ucademic year for which aid is requested, *

(2) Hus not received and will not receive financial assistance of more
than $600 from his or her parent(s) in the calendar year(s) in which aid
is received and the calendar year prior to the academic year for which
aid is requested, and :

(3) Has not lived or will not live for more than 2 consecutive weeks in
the home of a parent during thi calendar year in which aid is received
L
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and the calendar year prior to the dcademic yedr for which aid is
- requested,** :

To be eligible for BEOG and other federal grant and loan programs, 4 student
must demonstrate independence in his own right or the inability of his
parents to finance his edu.c\guion, regardless of age. The regulations do not
specity a particular sut-off age; it is possible both theoretically and actually
to have a4 35 yeir-old depepdent student and a 19 year-old independent
student, o

For some considerable time the average age of undergraduates in higher
education at the time of graduation has been well in excess of age 21. Thus,
gven prior to lowering the age of majority, many students who were adults
under state law were being treated as dependent on the family unit for
financial aid purposes unless they could meet the criteria set by the guide-
lines. In most states revision of the legal age of majority included specific
determ;nation of the age beyond which parents are no longer responsible for
the acts of their offspring. In general, this age was lowered from 21to 18 or
in a manner similar to other reductions in the age of majority. We now find

‘ourselves in a situation where the great majority of undergraduates, as well as

graduate and professional students, are adults under state law. These students
find themselves in the anomalous position of being required by financial aid
regulations to look to their parents for support, while parents have no legal
obligation to provide that support. Peculiar local statutory provisions and
possible conflict of laws may cause further complications.

It is important to note that the federal guidelines are not specifically
dependent upon the existence of a binding legal obligation on parents to
provide support to the student. The legislative and administrative intent of
the guidelines appears to be that a family unit should exhaust its own re-
sources before turning to the federal government for assistance in financing
educational costs. This legislative philosophy will likely be subjected to
increasing question and challenge in the courts. The issue may be stated‘this
way: Does the reduction in the age of majority from 21 to 18, particularly
where accompanied by unequivocal removal of the parental obligation to
support, make it impossible to administer a program of loans and grants
which looks to family income ds a resource in determining need? The answer
to this question may not be related to the change in the age of majority. A
student over age 21 who is stitl dependent under the rules has the same claim.
However, because the lowered age of majority likely will vastly increase the
number of potential claims, this question has become the subject of consider-
able national attention,

THE INDEPENDENT STUDENT REGULATIONS AND THE EQUAL
PROTECTION CLAUSE

The Equal Protection Clause may provide a basis for challenging the classi-
fication scheme and differential treatment of dependent and independent
students.*3 In using this analysis the court must first decide whether to apply
the traditional relaxed standard of evaluation or whether strict scrutiny is
required. Strict scrutiny is called for if either a suspect classification or a
fundamental interest is involved.
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Do the federal and other programs of financial aid utilize suspect criteria .
in awarding these educational benefits? While one might argue that wealth-
related criteria are - themselves suspect,*® here the distinctions based on
wealth are used to determine remedial action~the provision of financial aid
on the basis of need for the purpose of increasing educational opportunity.
Wealth has not been determined to be o suspect criteria and the remedial
aspect of the criteria is hkely to prevent the application of strict scrutiny in
such “social legislation,”*? Of course, financial aid regulations which dis-
criminate on other recognized suspect criteria such «as race or national origin
would be impermissible, but present regulatlons do not suffer from such
constitutional infirmities, .

Whether the administration of financial aid programs involves a funda-
~ mental interest is a particularly interesting question, although this matter
‘appears to have been decuded m the recent case of San Antonio Independent
School District v. Rodriguez.*® In that case the Supreme Court reviewed the
operation of the Texas public school financing statutes as they relgted to the
equality ot educational opportunity. The plaintiffs in Rodriguez. asked that
the Court hold that education was a fundamental right; the Court declined to
-s0 ryle, stating that even if a certain minimum level of education was neces-
sary to the exercise of certain other fundamental rights (for example, voting),-
education beyond such a minimum was not a fundamental right itself.
Rodriguez would seem to answer persuasively the contention that a right to
financial aid for the purpose of going to college is a fundamental interest, as
access to financial aid for the purpose of going to college is far different from
the minimum level of opportunity discussed in Rodriguez. Although this may
well be the ultimate conclusion, the analysis is not completely airtight.

For example, in Rodriguez the plaintiffs were not denied an opportunity
for an education, nor were they able to demonstrate substantial qualitative
differences in the education available in districts receiving varying levels of
taxpayer dollar support per student. |s the student in higher education in a
different situation? A student could argue that to the extent that the rule
operates to deny aid he is indeed prevented from obtaining an education. |f
the court were persuaded by this distinction, and applied strict scrutiny, the
present regulations would very likely be held unconstitutional. However, the
courts may not give great comfort to student claims in this area. The Burger
Court appears to be reluctant to expand the notion of fundamental interest
much beyond its present scope,®® although the Court may fespond dif-
ferently at a later date,

if access to financial aid is not deemed to be a fundamental interest, and
no suspect criteria are involved in its operation, a court may still determine
that the effect of the regulations is irrational and not in support of their
primary purpose either under traditional equal protection analysis or under
the Due Process Clause. Under the BEOG regulations quoted above, 4 student
who lives at home for a period of more than two consecutive weeks during
the year {including vacations and the summer) ‘may not claim independent
status. However, suppose 4 student from a relatively wealthy family does live
at home during 4 winter vacation but receives no additional support from his
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parents for school or any other purpose. Further, assume that the vacationing
student works to earn money for educational expenses,-The student, if he
met all the other criteria, would still be disqualified from guaranteed loans
and grants in the amount of approximately $1,400 because the regulations
would classify him as dependent. Even though the student challenging this .
regulation would bear the burden of showing that the eftect ot this regulation
is irrational, the presumption of constitutionality would not absolutely fore-
close the possibility of success, particularly if the financial aid community
itself is in general agreement that the rule is less than ideal.

DUE PROCESS AND THE DEPENDENCY TEST

The difficulty in applying the equal protection analysis has not deterred
the courts from deciding cases which pose questions of fiarness in the applica-
tion of social and economic regulations. The courts are also willing to
evaluate such regulations under the Due Process Clauses of .the Fifth and

‘Fourteenth Amendments. e

The due process issue in the independent student regulations may be put
in the following way: Does it violate due process to include the evaluation of
parental resources in determining access to a governmental benefit, where
parents no longer have the legal duty to expend resources on their offspring
and choose not to do so? If the means of assessing dependency rests upon an
assumption of continued parental support which is contrary to fact, it may
deny a deserving student support to which he would otherwise be entitled.
Such a regulatory scheme may be vulnerable to attack where the student is
unable to contest the assumption of continued parental support, that is,
where the test of dependency creates a conclusive or irrebuttable presump-
tion. In a variety of cases the Supreme Court has held unconstitutional on
due process grounds statutes and regulations which create such irrebuttable
presumptions.>° : .

in the emerging irrebuttable presumpiion analysis of the Court, the nature
of the benefit which the presumption operates to withhold must be “funda-
mental.” However, the stringent definitional limitations on “fundamental

“interests” used in equal protection analysis seem inapplicable under due

process, and access to a college education qualifies as a sufficiently important
interest to invoke due process protection. Viandis v. Kline,®? one of the first
cases decided on grounds of an irrebuttable presumption, involved non-
resident tuition payments, a4 functionally similar issue. Moreover, access to
education made possible by financial assistance will invariably affect access to
occupation, another sufficiently important interest to invoke this form of
analysis.??

The statutory intent of the student financial aid program is to provide a
fair apportionment of limited resources so as to maximize educational oppor-
tunity.®3 Since this is the case, those most in need should have first claim on
available resources. Students who have other sources of support available
should be discouraged, if not precluded, from utilizing these resources. At the
same time, the allocation of these resources should take place with a mini-

)
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mum of administrative cost. Currently, BEOG and similar programs accom-
plish these multiple goals through the use of the conclusive tests noted earlier,
e.g., the presumption that a student is a dependent if -he resides with his
parents- for two consecutive weeks al any time during the year (and po-
tentially nearly two years) prior to the time aid is requested. Should a student
fail to meet this criterion, he is disqualified from consideration as an inde-
pendent student, even if otherwise “independent,” not receiving support
from his parents, and in need. Similarly, the student will be disqualified from
consideration as an independent student if claimed as ah exemption for
income tax purposes during the prior year, or if he received $600 or more
from his parent(s) during the preceding calendar year.3% If his parent(s) are

" found unable to provide support for hlS college education this classuflcauon

makes no difference.’

The change in the age of majority is likely to add some impetus to chal-
lenging the constitutionality of these presumptions. Commonly, students are
enrolled in high school prior to and at the time of their vighteenth birthday.
They rgside at their parents’ home, and take advantage of inexpensive or free
public education, College represents a far more significant expense, often
involving separate’ living expenses and tuition. Many (if not the majority} of
students will become legal adults during or' shortly after completing high
school\and prior to entering college. During their high schoal period they will
be the'legal responsibility of their parents, who must, in most jurisdictions,
provide Yor them. By the time they enter college this legal responsibility of
their parents will likely cease, yet BEOG and similar regulations will presume
conclusively from their legally required support in past years a continuing
support which-is riot legally required, and which may be a far more significant
financial burden.

For example, it the parents claim the student as a tax deduction or con-
tribute more than $600 to his support the student will be classified as a
dependent and an irrebuttable presumption that the student can obtain addi-
tional support from his family is created. Such a presumption may indeed be
contrary to fact in many instances. The parents may have claimed a tax
exemption to which they are not legitimately entitled. Being under n» obliga-
tion to fumish support for educational purposes, the student’s parents may
flatly refuse to do so--most college financial aid officers are aware of cases
where parents have refused to finance occupational goals they disagree with.
A student in either of these cases may argue that-these presumptions prevent
him from obtaining a governmental benefit to which he would otherwise be
entitled on the basis of need. ‘

Simifarly, the two consecutive weeks regulation may be challenged as
having nothing to do with need, particularly since it applies not only to the
current yedr but to the preceding year as well. Furthermore, the student may
argue that the Office of Education and educational institutions have other
reasonable ways to determine whether parental resources are in fact available
to students. For example, affidavits, hearings and other measures could be
devised to evaludte available parental support in relation to actual need.

These potential infirmities in the current federal regulations could be
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addressed in one of two ways., The regulations could be vontinued in their
present form with_the strong probability of a future court test. Or they could
be changed to avoid the difficulties inherent in irrebuttable presumptions.
One limited avenue of change would "¢ to simply remove the prior support
criterion. Then parents would only be-asked the amount of support which
they actually intend to provide in the coming year. A less drastic revision
would leave the substance of thelregulations intact but convert them to
“‘guidelines,” allowing the presumptions created to be rebutted. These

" approdches suffer from some practical difficult’es. First, they run contrary to
the rationale suggested previously, since they would encourage parents not to

contribute to the student’s edycational costs. Second, the present regulations
have the advantage that the determination >f whether, for example, the
student has been claimed as a depe:dent on a tax return is objective, whereas
the alternatives would require the difficult-and less reliable appraisal of .the

. actual availability of family resources, .

~ Dur present system: of fmanual aid determinations requires some initial
determination of the resource pocl to be measured. The “independence”

question only determines the resource unit to be measured—not the availa-
ble resources or actual need. In the case of the student from a well-to-do but
non-contributing family this initial resourge unit question will be the critical
factor in whether aid will be available. This category of student is the primary
loser under the current regulations. The student who comes from a non-
contributing poor’ family loses nothing by having family resources counted.
Thus it seems likely that under the alternative more students who are not
needy might obtain aid as compared to the few needy students who are now
ineligible for aid under present regulations. One has difficulty in arguing that
the means chosen is not a rational, if not the most rational, means of de-
termining dependency. Is it true that there is no rational connection between
parental support in one period of time and parental support in the future? [t
would seem that the present presumption is both sociologically correct and
good social policy, Evidence may be available to show that the presumption
does in fact create its own truth, and that the lack of government-provided
financial aid for the dependent student actually strengthens the ties of
dependency. The emerging |ssuc may -very well be to what end the govern-
ment must go in providing a more rational scheme of allocation of federal
resources in education as opposed to merely providing a rational one.

Moreover, substantial additional administrative burdens would be involved
if the regulations were established as guides, or rebuttable presumptions, but
students were permitted to challghge the presumptions at a hearing, although
such a step would remove the primary objection under the Due Process
Clause.®® To the extent that financial aid officers have the ability to use
institutional funds, state funds and other funds to balance the effect of the
criteria, the effect of the present regulations is tempered and a particular
institution’s overall aid program may operate as if the presumptions were
rebuttable. The issue may well turn on the extent to which individual pro-
grams stand alone and will be analyzed individually. The effect ofi the irre-
buttable presumptions involved on individuals is likely to be more yisible in
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the’ so-called entitle nent programs \eg, BEOG) than the institutionally-
administered programs. However, it is precisely these natlonally-ddmmlstcred
entitlement programs which have the greatest need for certainty.

If we could assume -that all students had ~ccess io loan money (ignoiing
the cost) then the regulations would not-pperdte to exclude versons from
higher education, only to shift ¢:.tain individuals awav from the more de-
sirable forms of aid (grants, guaranteed loans) tuward the less desirable forms
(institutional loans, private borrowing). Viewed, in this light the present

¥ system seems rational and defensible on an overall basis. However, there is

still the nagging question of applying any standard, regardless of how theo-
retically rational it might be, to every case with ny Jpportuiity to show
that the particular case does not fit the overall deslgn

SUMMARY

For a variety of reasnns, petiiaps tne safes® prediction in this area is that
the dependencv regulations will be challenged, and that when challenged
some judicially-mandated adjustment will occur under the Due Process Clause
which preserves the tarusi of the regulations but permits some tempering of
their effect in unusual cases by ailowing the presumption to be rebutted,
However, safe predictions may not always be accurate. In defense of thre
present regulations it must be said that they appear to be good public policy
in 4 time of limited resources and that, V/endis notwitl.standing, the interest
at issue here is substantially differcnt from the interests at stake in the irre- -
buttable presumption cases involving welfare and employment.®® The courts
are not likely to lightly upset the present system. Moreover, the regulaticns
operate to postpone “independence’’ but do not absolutely preclude its
achievement. Students and parents, by careful planning, can make the
decision for themselves. Certainly challenges on related equal protecticn
grounds will be less likely to succeed since strict scrutiny is inappropriate in
this situation.

Regardless of ‘the legal outcome, financial aid officers are noting a marked
increase in the number of independent students. A recently-conducted
College Entrance Examination Board study discovered that *“the administra-
tion problem associated with the self-supporting.student is viewed as a serious
problem.”®7 The precise ‘role of the lowered age of majority on this
phenomenon (as oppos:d to inflation, student agé, the impact of program
funding choices, etc.) is unclear, but there is no doubt that it has had some
impact on the perceptions both of students and their parents as to available
options,
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RESIDENCE FOR TUITION PURPOSES
" AND THE ADULT STUDENT .

-

AN OVZRVIEW OF THE PROBLEM

Public institutions of higher education have historically derived large por-
tions of their income from state and local resources. Tuition and fees charged
to residents of the state have been lower than those charged to non-residents.
The differentials between @esident and non-residen: rates are large and in-
creasing. The magnitude of non-resident tuition payments as a significant
resource for higher education has been well documented.>® In a 1972 study
which caused widespread nativnal concern, Carbone reported that state
colleges ard universities could lose between $250 and $ 300 million dollars in
annual income if the ability to charge non-resident tuition were lost. He
nointed out that more than 450,000 nen-resident students were enrclied in
public institutions surveyed during the fall term of 1971.% The loss of
non-resident tuition revenues would necessitate increased state appropriations
or massive tuition increases, or both. The problem is compounded by recent
increases in the differential between resident and non-resident tuition in
public institutions. The average differential between resident and non-resident
tuition increased 89.72% or nearly $400 between the years 1965-66 and
1972-73.8% This significant differential coupled with the present system for
determining resident status creates a relatively large class of students who
have a strong pecuniary interest it attacking the system.

The practical impact of a reduced age of majority on the collection of
non-resident tuition is immediate and far reaching. First of all, under most
state laws prior to 1971, a student was not an adult untif age 21. Under most
of tnese same laws a minor was presumed to reside with his or her parents.
Thus, the bulk of undergraduate students in higher education were minors up
to and including their junior year. In most instances it was relatively easy to
determine where the student’s parents lived, and declare the student as resi-
dent or non-resident for tuition purposes.

A different situation prevails with a reduced age of majority. An adult
student may establish residency in his or her own right. At the University of
Wisconsin-Madison, with which he author is particularly familiar, there has
been a substantial increase in the number of appeals from determinations of
non-resident status, Some of the