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DEPARTMENT OF HEALTH,
ECUCATI0N, AND WELFARE

Office of the Secretary

( 45 CFR Part 99 1

PRIVACY RIGHTS OF PARENTS AND
STUDENTS

Proposed Establishment of Part

Pursuant to the authority contained
In sectIon 438 of the General EducationProvtsttl. pf N4 L. O(-
947, as. eIed),tndt15dy sect II 513,
PUb. 1. 93380 (enacted August 21, 1974),
and an ended by Senate Joint Resolu-
tlon4O (SOn, J,. Res. 40), (1974) notice is
hnreby given that the secretary proposes
to add a new Part 99 to Title .45 of the
Code of Feder1 Regulations to read as
set forth. below.

Seotion 438 of the General Education
Vrovisions Ot, as amended, which is ef-
fotive as of November 19, 1974, sets out
requirepionts designed to protect the pri-
vacy of iitrcnt and students Specifi-
cally, the statute governs (1) access to
ecoi'd$ tha.tained by certain educa-

tional insbItutiøs and agencies, and (2)
the re1eae of such 1 ecords In bi ief, the
statute provides that such Institutions
nustirovtde parents of students access
to official records directly related to the
students and an opportunity for a hear-
ing to challenge such records on the
grounds that they are 1nacourate mis-
leading or otherwise Inappropriate; that
institutions must obtain the written con-
sent of pa,enVs before releasing person-
ally idenMfiable data about students from
records to other than a specified list of
excOptions: that parents and students

be not,ified of these rights: that
these rights transfer to students at. cer-
tain oints; and that an office and re-
vjow bOard must be established in HEW
to investigate and adjudicate violations
and compiaits of this section. The office
has been designated by the Secretary and
may be contacted at the following ad
dress:
Mr. !i'hoinas S. Mc'ee
Roam 5560
Dopatthent. of Health, EducaUon, and Wel-

fare
330 rtidepenqne A!er.ue, SW.
WashlfltOh D 0 20201
'retephobe (02) 2454488

(The statute further provides, Under
subseotiolt (0), that the Secretary shall
promulgate regulations to protect the
irivac/ of students and their families In
connection with certain Pederal data.
gall ering activities. The proposed rules
sot forth below relate to nfl of section 438
except subsctioii (c), which will be the
subject of further regulations to be is-
stied at a future date.)

or the eohvCnience of readers, section
48, (except subsection (a)) as amended
?eftds as follows:
Bee. 430 (5) (1) (A) No funds shall be made

available under .ay applicable program to
arty OdueattOn*t agency or institution which
has a 0tiCY 61 denying, or which eftectiveiy
prevents, the parents of students who are or
hive been In attendance at a school of such
agency or at such institution, as e case
may ite, the right to Inspect and review the
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education rccor(Ie of th$r ahUdren. If aug'
nmterlal or document In the Cthioftt,ion rco
ord of student Includes Information on
more than one student, the parents of one of
such students shall have the right to Inspect
nd revie'w only such part of mcii material

or document as rolates to such student or to
be informed of the specific Information con-
tamed in such part of such material. Each
educational agency or institution shall es-
tablIsh appropriate procedures for the grant-
ing of a request by parents for access to the
education records of their children within a
reasonable period of time, but in no case
more ttutn forty-five clays after the request
has been made.

(B) ¶4e first sentence of subparagraph
(A) ahSll not operate to make avattab1e't
students in institutions of posteecondary ed
ucation the following mnatoriuls

(I) financial records of the parents of the.
student or any Information containedtherein;

(11) confidential letters and statementS
.of recommendation, which. were placed' tn
the education records prior to Janury 1,
1075, If such letters or statements are not
used for purposes oilier than those for Whichthey were specifically Lntended

(iii) if the student has signed a 'waiver
of the student's right of access under this
subsection in accordance with subparagraph
(C), confidential recommendations

(I) respecting admission to any educa-
tiOnal agency or InstitutIon,

(U) respecting an application for employ-
nient, and

(UI) respecting the receipt of an hoiior
or honorary recognition.

(0') A student or a person applying for
admission may waive bfs right of access to
confidential statements described in clause
(Iii) of subparagraph (B), excópt that such.
waiver shall apply to recommendations on1
if (I)' the etudónb is, upon request, notified
of the names of nil persona making confi-
dential reOmnmendatIous and (ii) such
recommendations are used solely for the
purpose for which they were specifically in-
tended. Such waivers may not hO recurred
18101 so a condition for admission to,, receipt.
of financial aid from, or receipt of any other''
services or benefits from such agency
institution.

(2) No fi'nds shihl be made available tin-
der any ap4jcable program to any êduca
tional agency or institution unless the par-
ents of students who are or hSVe buOn In
attendance at a school of such agency or at
Ruch thMtltution am provided an opportunity
for a hearing by Such S9SflCY or thttlthtton,'
in accordance With regulations of. the Secre-
tat, to challenge the content of such 5th'
dent's edUcatlbh recordS, In order to insure
that the records are rtOt inaccurate, mislead-
ing, or otherwise in violation of the privacy
or other rights' of atudepts; and to provide
an opportunity for the correction or deletion
of any Such inacourate,.nalsleadlng, or other-
wso nappropriato data contained therein
and to inSert Into such records a Written 55.
planatlon of the parents respecting the con-
tent otsuch records.

(3) For the purposes of this Section the
term. educat1osta1 agency or thstltution'
means any public or private agency or inti-
tutlon which Is the recipient of funds under
an Applicable program.

(4) (A) For the purposes of this section, the
term "ethication records" mesis, eseept as
may be provided otherwise in sttpatagtftph
(B), those records, tes, documentS, and other

teriaIa which
(I) cOntain information directly related to

a studonil ana
(U) StO maintained by an educational

agency or institution, at by a person acting
for auch agency or institution.

(B) IhØ term "education records" does
not include

(1) records oi IuetituUopa,1, supervisory,
and adqilnistrattve. personnel and. edtica
tIonal petSonnel ancillary thereto whIch 'are
in the le pOssession of the maker thereOf

Which re not accessible or revealed to
any oth,or,pr8on except a subsUtuto

(lIp If the personnel of a law enforcement
unit do not have access to education reCord_S
under subsection (b) (1), the rocords ai'14.
documents of such law enfOremcnt unit
whcb U). are kept. apart from recptds
serIbe4 t4 sub'paragraph (), (11) are mainr
tmUned solely for law enforcement purposes,
and (III) are not mode avatlab3e t persons
othr than' 1kw enforcement ornoials of b1
saxn'e juris4iction:

(iii) In the case of persons who are sin-
ploycci by an educational ageioy or InSilbu-
tion but who are not In abUindflnce at su4h
agen,y 1r Institution records niacte a4
inflintaihed in the normal course of busiuos "
Which relate exclusively to such person in
that person s capacity as an employee arid
are 'hot'kaUab1e for 'use for a'my other pur ;pose; or ,

(iv) records on a student who Is 18 year3,. .'
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(B) ocIa1s of ot,hor scho'.$i or ohool tutlon shall mnintatn a record, kept with the rules in several areas as i csu1t of

&yeins hi whtch the student eeka or, in- the educfttion raco?d of each student, which the recent changes.
teud5 to enroll. upon condition that t.he stu- will Indicftte all Indivtdudt (other than fl order to facflitate comments, ex-

dont' parents be not4fled of the transfer, those specified in paragraph ( I ) (A) of thB planations of - many of the substantive
receive ccpy of tho record If destred, anU subsection) , agencies, or organizatiofla which sections of the ronose rules a set out
uvo ibfl opportunity for a hearing to chnl- have requested or obtained ccee to a etu- . . fo11owin
lenge the content of the r000rcL

denta education records maintained by auoh omrnen

(C) authorized repro8efltfttives of (I) the eduactionni agency or institution, and which suusnnsve seckons were use ns or-

bmptrolter General of the United States, will Indicate specifically the legitimate Inter- mat lit lieu of a lengthy pream4le for ease

(iI! the Secretary (lit) an admInttrat1ve est that each eucli person agency or orga- of readng and to highlight the sub-
h'aI of an eduQfttlon agency (as defined In nizatton hiu In obtaining this Information. stance of the proposed ru)es F1ie "m,
BQtQfl 408(c) of this Act . or ( Iv ) State such record of accese hafl be avaI1abe only ment" sections 1nc1ud sevèiaI cItaU'ors
etualona1 authorities. under the condi- to parents. to the school official and his to the 1egtslative history acorhp.thyifl
tlo$ Ot forth In-paragraph (3) of this sub- tt,s1stnuts who aro responsible for the CUStOdY the amendments to section (Ô1. .'
sec%on; and of such records, and to persons or organlza-

(D) In connection with a student's appli- tions author .zed In, and under the conditions ' '
catlihs for, or receipt of. financial aid: of, cI%tises (.) and (C) of paragraph (1) as '' aflu n. o.

S SIittO and local officials or authorltk,a a means of auditing the operation of the Rt Cong. Eec. H. 12157-60 (daIly ed,
to 'iftflch ÜUth Information is specifically yetem. December 17, 1974) ) . .

roqutred to be reported or diselosed pursu*nt with 1epect to this aubaectlon per- Reviewers should also note that whre
totaZ statutö adopted prior to November sonal information shall only be transferred statutory language is ,repeatd ih t1. .

19. l974 to a third party on the condition that such proposed ruleä. ft is so indi't ' UO ...

(}) orgntzatlons conducting studies tcr1 party will not permit any other party to of brackets The brackth wiff:4e' die
. or on behalf of. educational agencies or In- have acces to such Information without the , . j vi;

8tltutlona for the purpose of developing, en consent of the parents of the student. wen £Inaa regawns
llduitlng. o administering predictive teats, (e) The Secretary shall adopt appropriate With respect to the .bracket.c$ .:

.
administering tudent aid programsi and mi- regulations to protect the rights bt privacy comments should be directed Upç4

oIng Instruction. if such stuqies are con- ot students and their families in connection (o lack of a need) for ëg1at1ofls,
4ucted ins.4ch r manlier as will not permit with any surveys or data-gathering activi- rather thari to Its substgnce. :

S the persi.oal Identification of students and ties conducted, assisted. or authorized by the interested persons -are Invited .tO ab ; :

tliIrparents by persons other than epre- secretary or an administrat1e bend of an wtt comments s.iesUts or
soI)tatIveS of Such organizations and such education agency. Regulations established . 1 , +: . '

information will be destroyed when no under th11 subsection shall include pro-. °Je° ragar&nb p,

longer needed for the purpose for which it Is viein controlling the use. dissemination, laUons to the ScIoo1 !asJ .

.
coiucted; and protection of such data. No survey or Force: do Room 5660, :of

(0) aqcvetitlng organizations in order to data-gathering activities shall be conducted Health ;Educatton, and W33O!n . . ..

cary out their acorediting tunctiona; by the Secretary, or an adinInistratie head dependce Avenues 8.W.;
. areit of a dependent student of of au education agency under an applicable D Ô 20201

' such pthnts as defined in section 152 of the program. unless such activities are author- Comments received In response th t1Is
Xnternal Revenue Code if l94, r.nd bylaw. lii j

(l) subfect to regulations of the Secretary (ci-) For the purposes of this section, when-
!JeaiauaMIe or p4 .

in connection with an emergency, BPPrOPTI- ever a student hü attained eighteen years of on al ie owcc on weçi,uays Mqr--

ate persons- if the knowledge of such infor. age, or is attending an Institution of post- Ing regular businehs hours. All eeva&t

inatibn is necessary to protect the health or secondary - education the permission or con- material received on or before March .7 -.

üfty .qf. the student or o'ber persons. sent required of and the rights accorded to 1975, will be considered.
(2 No funds shall be made available Ufl the parents of the student shall thereafter

der añy applicable program to any education only be reqitLred of and accorded to the Dated: :'f

agency or Institution which bps a policy or student. CASPAR W. Wzncezos

piactice of reléasiñg, or providing access to. (e) No funds shall be made a,ailabl Secretary of 'Health

any personally Identifiable informatidn In under any applicable program to any educa- Eduôafton1 aud, Welfare.

education records other than directory Inter- tional agency or Inatitut ion unless such . -

mation, or as is permitted under paragraph agency or institution informs the parents PART 99"PRIVAqY RIPHIS. OF

(l) of this subsection unless of students, or the students, if they are PARENTS AND STUDENTS-

(A) t,hvro is written consent from the eighteen years of age or older. Or are attend- SubMri AGeneral
àtudent's parents specifying records to lug an Institution of poBtaecoIdary educa- co
rélèasêd. the reaspns for such release, and tion, of the rights accorded them by this soi Applicability of pert.
to whOm, md With a copy of the records to section. all yp
be released to the studenVs parents and the The Secretary, or an adminIstrative 90.3 Definitions.
student if desired by the parents, or bead of an education agency, shall take ap- 99.4 Stdpnt rights.

(B) such information is furnished in Corn- proprinte ections to enforce provisions of this ao. Notification b educatlonsl . instltu-
pliance with judicial order, or pursuant to section and to deal with violations of this tions.
any lawfully issued subpoena, UpO.. CoDdi- section, according to the provisions of this 99.6 WaIvers;
tl9n tbat Parents and the students are lioti- Act. eiicept that action to terminate, sist- Subpart BAccess to Records
fled of all such orders or subpoenas In ad- ance may he taken only if the Secret-ry finds A
vance df the compliance therewith by the there has been a failure to comply with the 9012 Littons on access
educatonal institution or agency. provisIons of this section. and ho ha deter- 9913 Access rthts

(3) Nothing contained In this section mined that compliance cannot be secured by 9914 Destruction of records
shall preClude authorized representatives of voluntary means.
(A) the Comptro er enor 0 5 fl (g) The Secretary shall Otabl1sh or desig- . . - -. . - -

states, (B) the Secretary. (C) an administra- suate an office and review bOard with-In the ibP1t CChelL.ng1 to the Content of

tiye head of an eduction agency or (D) Stiite Department of Health, Education, and Wel-
r

educational authorities from having access to fare for the purpose of investigating, prot-ess--
90.20 flIght to a aArng.,

student or other tecords which may be nOCCS- tog, reviewing, and adjudicating violatIons 0D.2& £normal proc ,nge

sary in cOnn'ction with the audit and of me provisions of this seCtion and corn- 90.23 Formal proceenge. .

OvaIua;Ion of Federally supported education phaints which may be filed concerning alleged Su..part DRelease of Personally Idenliflabli
programs, or in connection with the enkrce- viôlfttiofls of this section. Escept 'or the RecOrria

ment of the Fedefal legal requirements which conduct of hearings, none of the fUfictiona 90.30 Cofleent.
relate tO such programs: Prôvid?d, That of the Secretary under this section ftfl o Content of consent.

excOpt When collection of personally iden- carried out in any of the regional offices of 99.32 Copy to be provided to parents 0*

tfflabie ifiiofisation is specifically CtithOtIZed such Department.
OlIglbIe students.

by edeai lftw any data collected by such .
, 00.33 Authority of parent to give coaant.

cffioIaii ahati be pfotected In a manner which Although the amendments to section go.3C Release of information tc* health or

viili hot perthit the persohñl identificatiOn 438 have resolved a filimber Of Iss'ies orig- safety emergencies.

of students and their parents by other than naily raised about the statute, some 10 itClOMO to ohCr school ocIl

thosc oMctM, and such pOtsonfull iden" iues have been ralsCd. n largi Eeieaaetp Pderal and nsstO ofCL1i3s.

tIhablC data shall be destioyOd when no ns the new s'utô'' lancrnae-e 90.38 Record oi aOae.

louger nOed5d for such audit, evaluation, and ' ' , 00.39 1tahste of Informetlofi b third

OhfOrceftlOnt Of F6dOIM legal roqulifeim,nt,.
been repeated in these proosCu rtuCt

(4) (A) sch educational agency of theti- It may be necessary to further develop 90.40 birectofy information..

FDE*AL *E6I5?*, VOt. 40, NO. 3MONDAY, JANUARY 6, 1475
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9Øo.

9909
9.6i
9962

Subpeit EEnforcinent u
0 an Teview board,

sfld

9903 AstiiRflces--conflict with State or 10.

99.64 Reports and.records.
09.65 Complaint procedure.
Q9.66 Termination of tundiug,
99.67 Hearing procedures.
99.68 Hearing before Panel or a Hearing

Officer.
99.69 InitIal decision; final decision.
AUTHORITY: eec. 438, Pub. L. 90-247, Title

IV, as amended, 88 Stat. 571-574 (20 V.8.0.
1232g) unless otherwise noted.

Subpart AGeneral

§ 99.1 Applicability of part.

(a) This part applies to afl educational
Institutions to which funds are made
ayallable Under any Federal [program for
which the ua Commissioner of Educa-
tion has adnihuistrative responsibility, as
specified bylaw or by delegation of au-
thority pursuant t) law.]
(20U.S.c. 1230, 1232g)

b.) This part does not apply to an edu-
cational institution solely because stu-
dents attending that institution receive
benefits under one or more of the Federal
programs referenced In paragraph (a)
of this section, if no funds under those
programs are made available to the in-

(20 U.8,C. 232g)

COMMENT

specifies the educational
oh are subject to the re-
h1s Part, SectIon 438 of
Iucation PIovMlons Act,
IEPA) sets out require-
atioflal agencies and In-
ring funds under "appli-
" Section 400 of OEPA
ible program" to Include
i1stered by the Assistant
Ethication (ASE) the
of Education, and the
e Natioflfti Institute of
) "except Where other-
$ection 421 appears to

Ified exception, since it
of Part C of GEPA to

nistered by the oininis-
abner:

The provIsio1s of this part 8hall apply to
any ptogram for which the Commissioner
haS Rdministrative responsibility, 55 SpeCi-
fted br law O by delegation of authority

tifau8nt to law.

SectIon 438 was adde to Part C of
PA by Pub. L. 93-380 and, therefore

the requirements Imposed by this section
relate ony to those InstitutIons receiving
funds from programs administered by
the tamntiastoncr,

As. explained in the "Joint Statement
In Explanation of Buckley/Poll Amend-
Mefit8" Will oh accompanied the recent
amendments to section 438i

S ô S y explicitly limiting the definition
to those inetittitiofia participating hi appli.
table oams, the amendment makeR it
clear that the Pamily Educational flghts
and Priaoy Act applies only to OMce of Ed..

PROPOSED RULES

ation programs and those p'oi
to4 oth Conuqilseloner of E
ministration. ' ' (t) here bS
no questions as to Whether ti

Iient's provisions should be applied to other
HEW e4uoation-reiated programs st;oh asHedatart or the eduostlonal research pro-
grams of the Natton1 Institute of Eduëa-
tjon. As rewritten, the limited natttre of the
Acts coverage should be clear. (Emphasis
sup.lted)
(Cong. Rec. S.21488 (daily ed., cen1ber 13,
1974))

These iequirements apply to all edu-
cational institutions which receive funds
under programs administered by the
Commissioner, but not, for example, to
private schOols which do flot receive
funds but whose studflts receive serv-
ices under these programs through pub-
lic educational institutlo.

If a public educational Institution
mainsalned records on a *iváte SCllool
student, the parents of that mtiideflt
'would have the rights set out below re-
garding such recsds to the extent that
such private school student coUiL be
said to be in attendance at the public
institution.

A partial list of prograns for which
the Commissioner has administrative
responsibility are set forth hi the FD
ERAL REOISTEII of JUne 28, 1973, at 38 PR
l'1032, as amende4 This list does nOt
include programs added since Aifl 3,
1970. (Pub. L. 91-230). (For some 5ddla
tional programs, see Pub. L. 92-118 (the
Education. Amendments of 1972) and
Pub. 1. 93.480 (the Education Amend-
ments of 1974).)
§ 99.2 PurpOse.

The purpose of this part Is to ae forth
requirements governing the Pi'oteotion Of
privacy of parents and students Under
section 438 of the Oeneral EdUCUtIOn
Provisions Act, as amended.
(20t7.S.0.1232g)

§ 99.3 DefinitIons.
As used in this Part:
"Act" means the General Education

Provisions Act, Title W of pub. L, 90-247,
as amended.
(20 U.S.C. 1232g)

"CoflunissiOfler" means the U.S. Com-
missioner of Education.
(20U.SC.1232g)

"Directory information" means a
[student's name, address, telephone list-
ing, date and place of birth, major field
of study, participation In officially recOg
nified activities and sports, weiht and
height of mefltbers .ot athletic teanh8,
dates of attendance, degrees and awards
received, and the most recent previous
educational agency or institution at.
tended by the student.]

(2u ttS.0. 12325(a) (5) (A))

"EducatIonal. InstitutIon" or "educa
tional agency or Institution" means [any
pubilO or private agOuøy or Institution
which is tile recipient o funds under
any] Pederal program referenced hi
90.1(a).

(20 It.S.C. 1232g(d))

"Eilgbe student" means a stii4ent
who (has attained eIghten year of age,
or is attending an institution of po
secondary education],
(20 U.S.C. 1239 (a) (3))

"Education records" (a) mean [thOse

terlais wi4ch!. (1) (C
directly riat4id to a
[are inajntaifled b
agency Dr iflstltntIo:
acting *or such agei

(b) The term doe

sibie or rcveied to afi3r ót'i
:

except a substittite; I
(2) [11 the bersonnel Of"d. ihA(Lafffi

or

sively to such l'r8cnin
parity as a: emnpioreei

able for use for afly ól
(4) (records on a

pro
I,-,'-

(20 U.S.C. 1232g(s) (4) (A' LB))

(2OUC. 12325(d))

"Office and review board": The terms

'OMce' and "iteview Eoard" mean the
office and the review boflrt') described In

i 99.60.

(20 V.8.0. 12325)

"Panel" means a 1earhig Panel, as
described in § 9967(a).
(20 V.8,0. 12325(5))

#ED3AL REGISTSR, VOL. 40, NO. 3--MONDAY, jANUA*Y 6, *975



"flt" means a natural parent an

acloPtWe parent, or the legal guardian
of a student..

(20 U.S.C. 12j2g)

"lart" means an Individual, agency
or oganlzation.
(20 U.8.Of 232g,(b) (4) (6))

"Ferscfla,UY Identifiable". means that
the data or $nformatlon Includes (a) the
name of a student, the students parent,

mt's social security
number, (d) a lISt

eiistics which would
identify the student
talnty. or (e) other
would make It pos-
e student with rea-

(20 U.S.c. 1232g)

E4ROrdiI means Information or data
recrorded In an medium, Including, but

IIOt llñilted to handwriting, print, tapes,
nim, microfilM, and microfiche.
(2C U.S.C. 1232g)

"8ecretary" means the Secretary of
the U S Departuien, of Health, Educa-
UOi, and welfare.

(20,US0. 1232g)

"Student" (a) mns any person who
a attending or h attended an educa-
tional Institution ad (with respect to
whozni that Unstitutlon maintains edu-

tion teord5 ol personally Identifiable
IfoMaUohI (b) The term (does not
lticlud a pePson who has not been In
aUeiidanee at Seth] U'stltution.J
(20 USC. 1232g(a) (1), (2), and (8))

Coswr
Most of the definitions repeat statue

tofy langflage The definition of "educa-
tional thstitátion" repeats the statutory
lanuaJe in section 438(a) (3) QUeStions
retardIng SdtieatlorM Institutions via-a-
vis their coMpôneflt units are addressed
lit later SubStaiitIvø *etlons for exam-
ple, th8 exeIit to which an Institution
(If It is a local sebool system or a uni-
versity systeM) Would face fund termi-
nation for violatoxs of this part by a
ufilt Of that inStitution, and the ques-
tion wheuler the various unite may to-
leaâe reCords to each other without Obe
taming pafe ta) Consent. See
and (b), SM

The denut1n of "education rdV'

repeats the statutory language In eection

4B(a (4).
With respect to this dethiiakn the COfla

Leretice teort on Sen. J. ReS. 40 states:

it is the Inteflton of the conferees that
the fieartneiit ot eatth1 Education, aM
Welfare interrei the term '1tsestmeat" flare
fo*y to limit the e,teiwption for suci% records
to those initIar to those enumerated. it i
not ifttended to apply to remedial OdUca
tdoi*t reeorM made or maintained by .edu-
cation professionals or paraprofesstehsle.
(IL kept. No. D3-i8i (i*?4) i, at Cong.

flee4 it l215i 12180 dally ed. Decem-

ber 11, 1014)

PROPOSED RULES

The definition of "personally IdentI-
fiable" Is based on language In the Con-
ference Report (House Rep, 93-1211,
p. 188 (19741) on H.R. 69 (whIch be-
came P,L. 93-1380) that the phrase lfl.'
eludes any Information "whIch can eas-
1W be traced to students." Students can
be personally Identified In more ways
than a name or number.

The term "record" Is defined broadly
to Include all Intormatlon' and data
maintained on a student In any medium.

This definition of "studeit" Is based
on sections 438(a) (1), (2), and (6).
Subsections (a) (1) and (2) make It cinar
that former students are Included In the
term "student", as used In Section 438.
SubsectIon (a) (6) makes it dear thht
applicants for admission are not granted
rights undar this legislatIon. However,
once an "applicant" becomes a "student"
by enrolling In and attending the thStI-
tutlon, any adMissIons file WhIch IS an
"educatIon record" would become avail-
able.
§ 99.4 Student rights.

(a) For the purpoSes of thIs part,

twhenever a student has attaIned eight-
een years of age, or $5 attending an in-
stitution of poetsecondary education, the
permission or consent required of and
the rights accOrded to the parents of
the student shSIl thereafter only be re-
quired of and accorded to the stUdent.]
2O U.S.C. 1232g(d))

0) SectIon 438 of the Act shall not be
read to Preclude educational InStItutions
from affordirg to students rights' siMilar
to those afforded to paretits 01 students
under that section.
20 U.S.C. 1232g)

C0MMZIlT

This section sets out the
of sectIon 438(d), which
rights accoi'ded.to parents
438 to the stUdents thems
to In these regulatlo s as
dents". SOe the definition J

tloit 438(d) does not speal
tiOn of Whether students titi
comparable to those lit Soc

Or

Zems: students not haying access totheI
own records, especially where they May
be In an adversary relationship to their
parents; teachers not being able to dis-
cuss the student'. records with the Stu-
dent Without parental consent; Institu-
tions not being able to release report
catd5 to students without. parental con-
seitt; stuoents Under 18 not being able
to request thtir traiia . pte be Sent to
colleges or employE'rS withoUt patental
cosent: and sO f,rth.

It is clear Iro thO use Of the wOTd
"oitiy' lit the statutory langua*14 how-
eYSr, that oficS students reach age 18,
Or the posteecondary letal priof to age
18, their pSrthts no longer hSVe A.fl Of
thO rights set out herelit, except as pro-
vided In *99.30(h),

4 II 1p'u

§ 99,5 NotificatIon by educatlonul litsil-

tutloni,

(a) Each educational Institution -to
which this part applies a,nd which main-
tains records on students, hal1 lform
(parcutsi and eligible stude,ts tot the
rights acorcled them] by this part.
(20 U.S.C. 1232g(e))

(b) In meeting the reqthrinent set
forth in paragraph (a) of this ectibp,
the educational Institution, shall provi
notice to parents and eligible students, M
least annually, of the fol1othg:

(1) the types of edMcatloh rdcords anSI
Information contained therein 'hIch .re
dlrpt.tiv rltd tn RtujtsntA ni1 ninth.,

Lned by the Institution;

(2) the name and position df the..qflI

ii responsible for the máiitinaitce 'f
ch type of record, the ersqis whO .

ye access to 'those recotd, -nd .tle
rppses for which they have acceSs;
(3) the policies of the Instltbtlbn fOr

viewing and expunging thOse records;
(4) the procedures establiu1ed by the
stitutlonunder * 98.13;

(5) the procedures [Including thOse
tforth In subpart C of tl.t
allenging the content of :eductjbn

(6) the cost If any which. wibe
Charged to the parent or e!Igible.stUdeii.
for reproducing copies of rèèbfds jfidë'

*99.13(c); ..

(7) (the categories of thförmatIot
whIch] the Institution [has desgtëI
as] directory Information under 0 99;4(

(8) the other rights and reüIfemeñt
set forth In thiS part. .

(. .'

(C) The notice provided to a parent1or
eligible student under this ietfon ahj1' 4
be In the lañuage Of the $át6flt ór.êlP'
gible Student.

(20 U.S.C. 1232g (a) (5) (B) and (0))

COMMENT
This section Ia bfled.uponthétié,

ment In section 438(e) that Itiiutlôita
If tlIA S S S F'h

the requirement for notice. In SOdtIon438
()C5)(B).
The ument in . p) (b that

notice. be provided at leaftt.ahnua)ilr

Is Intended, tO ihake the nO.tkO 4iitiô
ment i ngrui and to ensufe thStP
ents and students are likely tO atitally
receive notic*4 It does not pFéscrlbe *11
means may be reasOnable bOCãusO what
mi5ht be reasonible for S ohê4Oönt
schOThoiSe Would not be SOn&bIO r
a univetsaty4

Parapraph (b) (1) requires th&t pdr-
ents be informed about What, types Of
records relating to studentS ate main-
ttifled by th thstltutiofl 50 that thO ôSh

determine What recotds t eyMi5ht *ãM
tO 1Ovi4*.
Paragraph (b) (2) iS neeeest, ep thit

thO parents will ktiow who cotfltols, the
record& and release of litfOtthatIOit ffoth
the teôotdS atid that .partl*s dfti1 ObtSI

information without theif cOYiSñt.
Paragraph (b ( Is necea8aiy So the

paretits will know CxSctly 116, ahd wheti
to' tèqUSst hearing and What Øoeedues

Parartph (b) (5) is necessary sotbat
the parents will know how niuch It will'
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cost to make copies of any part of a
record, and Who must bear the cost in a
given sitUatfOn,

Pkragraph (b) (6) is necessary to en-
sure that institutions inform parents of
any other rights set out herein, such as
Access. rights and when rights transfer
to student.

Paragraph (b) (7) is intended to imple-
Merit the notice requirement of. section
438(a) (5) (B) .
§ 99.6 Waivers.

(a) Educational institutions shall rot
require parents or eligible students to
Waive their rights under this part.
((long, Rec. S. 21489 (daily ed., December 13.
1974) )

(b) CA student or a person applying
for admission may waive, his] or her
Cright of access to confidential state-
ments described in] § 99.12(c) [except
that such waiver shall apply to recom-
mendations only ifl (1) [the student is,
upon request, notified of the names of
all persons making confidential recom-
mendations and] (2) [in the case of rec-
ommendations described in I § 99.12(c)
[such recommendations are used solely
for the purpose for which they were spe-
cifically intended. Such waivers may not
be required as a condition for admission
to, receipt of financial aid from, or re-:
ceipt of any other services or benefits
from such agency or institution.]
(20 D.S.C. 1232g(a) (1) (B) and (C) )

COMMENT

Since an educational institution is pre-
chided from "effectively" preventing the
exercise of access rights in section 438(a)
(1) , an institution could not require stu-
dents to waive such rights. However, sec-
tion 438(a) (1) (B) and (C) allows stu-

ff to wi We their rights under certain
conditions.

Subpart B-- Access to Records
§ 99.1 l Access.

Educational agencies or institutions
shall provide parents of students (or eli-
gible students) [who are or have been in
attendance at a school of such agency
or at such institution, as the case may
bey access to [the education records of]
the students, except as set out in § 99.12.
(20 U.S.C. 1232g(a) (1) (A))

COMMENT

The language "shall provide parents
of students (or eligible students) access"
is used in place of the statutory lano
guage "policy of denying; or which effec-
tively prevents the right to in-
spect and review" and "shall establish
appropriate procedures for the grant-
ing of a request * for access." The
former states succinctly what is required
for the educational institution and is in-
tended to foreclose any interpretation
that might be advanced that an educa.
tional institution wolld not be violating
the law if it did not have a "policy" of
denying access, even though it "effee-
tively prevented" access on an ad hoc
basis or in other limited circumstances.

PROPOSES RULES

§ 99.12 Limitations on access.
Educational institutions are not re-

quired to (make available to students in
institutions of postsecondary education
the following materials:

(a) [Financial records of the parents
of the student or any information con-
tained therein:]

(b) [Confidential letters and state-
ments of recommendation, which were
placed in the education records prior to
January 1, 1975, if such letters or state-
ments are not used for purposes other
than those for which they were specifi-
cally intended; ]

(c) Hi the student has signed a waiver
of the student's right of access under
this subsection in accordance with]
§ 99.6 (b) , confidential recommenda-
tions-1

(1) [respecting admission to any edu-
cational agency or institution,]

(2) [respecting an application for em-
ployment and]

. (3) [respecting the receipt of an honor
or honorary recognition].
(20 V.S.C. 1232g(a) (1) (B) )

COMMENTS

This section sets out the limitations on
access in section 438(a) (1) (B) .
§ 99.13. Access rights.

The right of access specified in § 99.11
shall include:

(a) The right to be provided a list of
the types of education records which are
maintained by the institution and are di-
rectly related to students;

(b) [The right to inspect and review]
the content of those records;

(c) The right to Obtain copies of those
records, which may be at the expense of
the parent or the eligible student (but
not *to exceed the actual cost to the
educational institution of reproducing
such copies) ;

(d) The right to a response from the
institution to reasonable requests for ex-
planations and interpretations of those
records;

(e) The right to an opportunity for a
hearing to challenge the content of those
records under subpart C of this part;. and

(f) (If any material or document in
the education record of a student in-
cludes information on more than one
student,] the tight [to inspect and review
only such part of such material or docu-
ment as relates to such student or to be
informed of the specific information con-
tained in such part of such material.]
(20 U.S.C. 1232g(a) (1) (A))

COMMENTS

Section 438(a) (1) (A) establishes a
right "to inspect and review" and pro.
vides that procedures must be established
for allowing access. This section attempts
to make a "right of access" meaningful.
Authority hit making such judgments
may be found in section 438(f) which
states that the Secretary shall take 'gap.
PrOPriate actions" to enforce provisions
of the.section. "Appropriate actions" may
be interpreted to include the issuance, of
regulations which further the statutory
intent.

Paragraph (a) is neeeSsarY bealtase
access could not be meaningful if parent6
or eligible students were not informed of
what types of records the institution
might have on a student.

Paragraph (b) sets out statutory Ve-
quireMents.

Paragraph. (c) is necessary because a
right to obtain copies is an essential part
of a right of access. It should be noted
that a counterargument may be made
against including a right to copy: sueli
right might subject parents or students
to undesirable pressureS from 'third
parties to turn over their entire records
(for third parties to make admission, erit-
ployment, credit rating, or ottier
cisions) and that such a right should 116.t
be included in a right of ateesa. . .

Paragraph (d) is necessary so that
parents or eligible students may have an
opportunity to have any part of the rec-
ord explained to them.

Paragraph (e) sets out the section 438
(a) (2) requirement which is set out more
fully in subpart C;

Paragraph (f) sets out statutory lan,,
guage of section 438(a) (1) (A) ). The
Buckley/Pell statement contains, the fol-
lowing elaboration:

In general, it is intended that the parent
would be shown the actual doetinieritil '0011,
tained in the child's educatiOn recordii. Bovi.
ever, under certain circumstances this Might
not be possiblewhere, for instance, it 18 ti* ,

possible to separate information about ,tina
student from that about others. If a 404
dent's name is one in a long list of names; it .

would violate the others' right 'Sc p"ri"vacy to,
have the ',Mire list shown to that student's
parents. In such a situation, the tespetdilnii,
ity of the educational agency or institution
IS to make the information concerning the
student known to the parent *ithottipactutit-
ly having to Show him the document.
(Cong. Rec. S. 21488 (daily ed.. December
13, 1974)

§ 99.14 Destruction of records.
Educational institutions are not pre:,

eluded under this part from destroying,
any records, if not otherwise precluded
by law, except that access shall be grant.
ed under § 99.11 prior to the destrdettoll
of education records where the parent
or eligible student has requested such
access.
(20 tl.S.C. 1232g(a))

COMMENT

The statute does not by its terms pre-
dude the destruction of records.

In it floor discussion of the amend.,
merit to section 438, the following col,
roquy took place between Senators Mei'.
Intyre and Pell:

Mr. MCINTYRE, it I would appreciate the
Senator's telling me whether my Under=
Winnings on these three points tire dareet.

The act is not designed to require the tea
tention of records or to require that initittia
tuns um-White to retain and use records that
have been used in the past. In fact, it could
be bold that the act's purposes are hest
achieved when fewer records are kept And
used.

Mr. Pm. the points he has Weed
are correct.

Roe. 8.21484, (daily ed., December 19:
074))
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It Seems reasonable to assume that it
would be appropriate for institutions to
review their redord-keeping policies and
remove rind destroy inappropriate or use-
leSS ciata which should not be main-

' tamed. However. It would not be con-
sistent with the underlying purposes of
the legislation tor institutions to destroy
infOrMation after parents have requested
access to it without allowing the parents
an Opportunity to review the informa-
tion.
§ 99.15 Procedures for grunting access.

Each echkcational institution (shall
establish appropriate procedures for the
granting of a request by parents for
accede to the education records of their
children] Or by eligible students for
access to their own education records
(within a reasonable period of time, but
in no case] shall access be withheld
(more than forty-five days after the re-
quest has been made.]
(29 t/.8.0. 1332g (a) (1) (A) )

COMMENT

This section is drawn from section
438(a) (1) ((A) ) of this Act.
Subpart CChallenges to the Content of

Records
§ 99.20 Right to a hearing.

Each eduotional agency and institu-
tion shall provide parents Cot students],
and .eligible students, [who are or have
been in attendance at a school of such
agency' or at such institution] Can op-
portunity for a hearing by such lig9frer
or institution] (to challenge the content
of such students' .education records in
order to insure that the records are not
inaccurate, misleading, or otherwise in
violation of the privacy or other rights
of students, and to provide an oppor-
tunity ,for the correction or deletion of
any such inaccurate, misleading, or
otherwise inappropriate data contained
tiltreitrand to insert into such recbtds

.cWritten explanation of the parents] and
eligible students [respecting the content
of such records.]
(20 1232g (a) (2) )

COMM ENT

This section is drawn from section 438
(a) (2) of the Act.

The Buckley/Pell Statement provides
the following elaboration as to what
types of hearings and challenges are con-
templated by section 438(a) (2):

The amendment Is intended to require
educational agencies and Institutions to con.
form to fair information record-keeping
practice. it is not intended to overturn es-
tablished standards and procedures for the
challenge of substantive decisions made by
the institution. It is intended, however, to
open the bases on which decisions are made
to more scrutiny by the students, or their
parents about whom decisions are being
Made, arid to give theni the opportunity to
challenge and to correctOr at least enter
an etplahatory StateMent--intteetlrete, mis-
leading, or itlappi °Witte information about
them which Ivey be in their files and which
inky cohtribute, or have contributed to an
iiriftoftailt decision made about them by the
institution,

PROPOSED RULES BM COPY AWAKE 1213

The law Intends that parents have a full
and fair opportunity to present evidence
to show that their children's records con-
tain inaccurate, misleading or otherwise in- .

appropriate information. The hearing should
be held and the institution's decision
rendered within a reasonable period after
the parent's request, There has been much
concern that the right to a nearing will
permit a parent or student to contest the
grade given the student's performance In a
course. That Is not intended. It is intended
only that there be procedures to challenge
the accuracy of institutional records which
record the grade which was actually given.
Thus, the parents or student could seek to
correct an improperly recorded grade, but
could not through the hearing required pur-
suant to this law contest whether the teach-
er should have assigned a higher grade 'be-
cause the parents or student believe that
the student was entitled to the higher
grade.

On the other hand, if a child has been
labeled mentally or otherwise retarded and
put aside in a special class or school, par-
ents would be able to review the materials
in the record which led to this institutional
decision, and perhaps seek professional as-
sistance, to see whether these materials con-
tain Inaccurate information or erroneous
evaluations about their child.
(Cong. Rec. S.21488 (daily ed., December 13,
1974).)

§ 99.21 Informal proceedings.
Educational institutions may attempt

to settle a dispute with the parent of a
student or the eligible student regarding
the content of the Student's education
records through informal meetings and
discussions with the parent or eligible
gtudent.
(20 U.S.C. 1232g(a) (2) )

COMMENT

Section 438(a) (2) , which requires "an
opportunity for a hearing" does not pre-
clude attempts to settle disputes by in-
formal means. Formal hearing pro-
cedures may only be necessary when such
informal means are not satisfactory to
the parent (or eligible student,) or the
educational institution.
§ 99.22 Formal proceedings.

Upon the request of either party (the
educational institution or the parent (or
eligible student) ) , the hearing required
by § 99.20 shall be conducted under the
procedures adopted and published by the
institution under § 99.5(b) (5). Such
procedures shall include at least the fol-
lowing elements:

(a) The hearing shall be conducted
and decided *within a reasonable period
of time following the request for the
hearing;

(b) The hearing shall be conducted,
and the decision rendered. by an insti-
tutional official or other party who does
not have a direct interest in the outcome
of the hearing;

(c) The parents or eligible student
shall be afforded a full and fair oppora
tunity to present evidence relevant to
the issues raised under § 99.20; and

(d) The decision shall be rendered in
writing within a reasonable period of
time after the conclusion of the hearing,
(20 U.S.C. 1235g(a) (2))

COMMENT

This section specifies certain due proc-
ess .procedures which are felt to be
needed for a full and fair hearing.

The Buckley/Pell Statement provides
the following guidance:

The law is not specific concerning the for-
mat, procedure, mechanism for the con-
duct of such a hearing at the local level,
is the intent of the sponsors of these einem+,
manta that again a rule of reason would be
followed by those participants hoolved,
Since the hearing is to be concluded at the
local level, a detailed specification of proce-
dures cannot be drawn that could beseiblY
apply to each of the thousands of PebooktIlei
tricts and colleges across the nation. Pilch
has a slightly different organisational strn9t
ture and pattern of procedure'.
hearing mechanism Must be .adepteti10 each
Instance to conform to these intfivicinig.d*
ferenees. In some cases a school 430194
might wish to offer the parent a hearing at
the district level, in other instances, disputes
about the content of records Aught .6.e bet-
ter handled at the local school 1,-C..-V01. It is not
the intent of the Amendment to burden
schools with onerous hearing prOCedtires.
(Cong. Roe. S. 21488 (daily ed., DoeeMber 13.
1974) .)

Subpart DRelease of Personally
Identifiable Records

§ 99.30 Consent.
Educational institutions shall not per-

mit access to or (the release
tiOn records or personally identifiable 4'4;i
formation contained therein Other WO
directory information] (of students
without the written consent of their.
parents] (or the written consent Of an
eligible student, to any party Other thrut
the following:

(a) (Other school officials, ineitt
teachers within the educational inItitti=
tion or local educatidnal :at-00 *WO
have been determined by such ages* 01
institution to have legitimate educa-
tional interests;]

(b) [Officials of other schools or school
systems in which the student seeks or
intends to enroll, upon condition Mit
the student's parent be notified of the
transfer, receive a copy of the record if
desired, and have an opportunity for
hearing to challenge the content Of the
record;]

(c) Subject to the conditions set forth
in § 99.37, (authorized representatives of
(1) the Comptroller General of the
United States, (2) the Secretary,] (3)
the Commissioner, the Director of the
National Institute of Education, or the
Assistant Secretary for Education (20

1221e-3(c)), Or (4) iState edu-
cational authorities:]

(d) Chi connection with a student's
application for, or recept of, financial
aid; 1

(e) (State and local Officials or au-
thorities to which such infoiimation is
specifically required to be reported or
disclosed pursuant to State statute
adopted prior to November JO, 1974:1
(Nothing inl (this paragraph stied pre=
vent a State froth further limiting the
number or type of State or local officials
who will continue to have Woos there=
under;]
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Os Conuct1ng studlea
pf,, edUóttOflaI' agencies

the puP..ee p devel-
or adm1ntsteriig pie-

ilnistering student aid
prov1ng InstructIon U
conducted In such a

at pert it the rersonal
tudent.s and thefr par-
,ther tun representa-
ñisaIoflS and' sUch In-
me dCstyed when no
the purpose for which

PROPOS RULES ST COP1AVNLABLE
[recorth to be rsleaaed (to [the sea-
acp for sugh releaa&,, and (C) theflsinqa
of the parties [to whom mach records
will be relCued
(20U.8.C. 2a32g(b (1), (2) (A))

Tb* aetlon is basd on secttofl 438(b)
(1) and (b) (2) of this Act.
§, 99.32 COpy to be provided to parents

ow eligible students.

Where the eonaen. of a parentor e11gI.
bi student is required undCr this i8t

ng org Is ens _ 'Or the release of education recordL [a
their ac'reditlng tune- copy of the, records to be released] shall

be provided c,n request to (a) (the atu-
Of a dependent student dents parental (or the elijble itude*It)
as defluied In section 152
evenue Code of 1954; i Or

and (b) [the student) *ho Is not an
eligible student, Ut desired by the par-

nce with Judicial order. eñtsj.
my lawfully IssuEd sub- (20 U.80. 1232g4b) (2) (A)

ditlon that parents and
notified of all such or-
In advance of the corn- This section seta out one of. the re-

Ui by the edicatlofial quhementa of section 488th) (2) (A) rd
interprets' the phrás "If desired by

. i...4i .....
(20 U.S C. 1232g(b) (1), (2))

COEItNT

This section sets out the general con-
sent rëqtalternent (and exceptions there-
to) foi ri,lèa dug data from student rec-
Otds. (Se sectIon 438(b) (1) and (2)
(the latr. for the limitation .on acceSS
aa wall as rplease) and the exceptions
set out th sections 438(b) (1) (.A)-(H)
and4a8(b) (2) (B).)

parágaph (a) secs out the statutory
JM'!áé of (b)(l)iA). fl should be
nothd that the term "transfer" In para-
MØh (b) efers to the transfer of the

Stj*déflts rccord, and not the transfer
df the student.

Paragraph (C) Includes a list of those
omcials whO cme w1hIn the definition
of "administrative heads of education
agmIe" under sectIon 408(c) of GEPA.
rither th ñ-feiencing a definitiOn else-
where in OEP/i (for ease of comprehen-
ibh).
P&tsátaDhs (d)-(h) set out 438(b) (1)

P.O WiIJUI5 UUIU
an "the student" so that copies need
not be automatically sent out whether
or not desired by the Parent Thlseeifla
justifiable becuse the parents,or eligible
students may be seeking the releas' of
data for théfrown Purposes and may flt
want a copy of anything released (fpr
example, they would not necessailly
Went a duplicate copy of a transcript
each and every time' they w$flt. it Sent
to a college) Further, it would be wastë
ful to require instltutiofla to. Provide
COpies for the parekite if they do not
want copies In any cast, the regulation
proVides parents and eligible studéttta

h the r itt to ob &fl cOpies. on
quest

99.33' AuthorIty of parent to give
consent.

(a) Except as otherwise reidedin
this section, any parent of a studeflt may
give a written parental Consent required
under tiji part

(b) WhOb parents are separated or
ragraphe (E)-(H) were divorced, a written parental consent ze-

added In the amendment to section 438. qulred under this part m
paragraph (I) sets out 438(b) (2) (B) from eItIer parent, subje

as beth a fifth exception to the 438 (b) ment bCtween such parent
(1) féuirëient for parental consent. governlng the rights of su

It shoUld be. noted that the require- Cc) In the' case of a stud
manEs in. section 438(b) relate Only to guardian Is an Institutlo
reiaae of tecorded data or information dependent of the institUtl
fom téôOtded data tht is personally pointed pursuant to SEMi
identiMbiC. 1tere are no restrictions on to give a Written parent
oral coñununlcatlons not based On In- quired Under tills part.
fOtntMkln from education records, nor (20 V.50, 1232g(b) (1), (2))does sectiOti 438 forbid release of data
tlat is not personally Identifiable to a C0MX!Wt'
student Or Ills or. her family (for cx- This section attempts
ample., rele6s* of statistical informs- whf jg Mnt by "narpflt:
lion)..

t93 Coitent ef eonent.

Where 'the oonsent ox a parent or
eligible student is required under title

$$. for the releaSe of cdhèation records
CaII'aI1 be in writing, be sl2nCit and dted

b the person giving such conseflt, and

shall indiude a) a specthcatlon of the

to

make

9935 Rekase of
bee$thor' afèiy .1

(a EducatioflRi ifi

to

IntO

fOrsUcit

be. striotly tuet
(2OUMO.

CoMssT

or

ted
lag cane- kt exei

er to
loMlin

gal serethi
itt- tlU$eSi

'p- that tad

18* tiOha tO

' bity'oJ

'a.1t"

fasgraph a) prOid%s that cObeënt
Is required of only one $tefit.

Paragraph b) Is proposed to deal',*lth
sltuàtiOfia Wh0?e CQUtt oFdCri or sipara-
tbfl E1efit$' affect the tlght5 of the
parenta to exercise OOnttOl dvSi decislolis
aeecting the cbiid

. , §, 99,36 Esfesic to Other seliaol

Paragraph c Is. tdeslgfled to svOld For the pufpoees Of the eicc6l3$105 5
situations where institutions may itave forth in { 030(a), release or cot

fi

ation rec
.-S_.. .4.'

1 (1w CQPr.

iàfOtr oà

deefl
.. *iit)J'.

itiff:'ae..

e0., ,eediber i,
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among the component units of an edu-
cational institution (such as the various
colleges which may comprise a univer-
sity) will be considered to be a release
to other school official() of that institu-
tion.
(20 U.S.O. 1232g(b) (1)(A))

§ 9947 Release to Fixture' end State
officials.

(a) Nothing in this part (shall preclude
authorized representatives of) the offi-
cials' listed in i 99.30(e) (from having
access to student or other records which
may be necessary in connection with the
audit and evalttation of Federally sup-
Petted education programs, or in con-
nection With the enforcement of the Fed-
eral legal requirements which relate to
such programs].
(20 U.S.C. 1232g (b) (3) )

(b) As used in this section, the term
"authorized representatives" may include
contractors.

(c) EXcept (1) where the consent of a
parent or eligible student has been ob-
tained mamma to 99.31-99,33 (sub-
:feet to the previsions of section 440 of
the General Education Provisions Act),
or (2) collection of personally
identifiable inforthation is specifically
authorized by Federal law, any data col-
lected by] the 'officials listed in I 99.30.
(c) (shall be protected in a manner
which will not permit the personal iden-
tification Of students and their parents
by other than those officials, and such
Personally identifiable data shall be de-
stroyed when no longer needed for such
audit, evaluation, and enforcement of
Federal legal requirements.]

Coitalmar
This section sets out the requirements

of section 438(b) (3).
Section 438(b) (3) provides that insti-

tutions may not deny the officials listed
in t 99.30(e) access to records for cer-
tain purposes, but may limit what data
they may take away from such records.

It was considered whether this section
should 'include a provision stating what
limits are or are not placed on data-col-
lection by the Office for Civil Rights
(OCR) . NoweVer, it has been determined
that section 438 does not restrict OCR's
ability to obtain persons fly identifiable
data in connection with the enforce-
meat of civil rights requireinents.
§ 99.38 Record of access.

'(a) Mach educational agency or in-
stitution shall maintain a record, kept
with the education records of each stu-
dent. which Will indicate all) parties
[other than those specified e 99.30(a)
((which have requested or obtained se.
cess to a student's education records
maintained by such educational ageheY
or institution and which will indicate
specifically the legitimate interest that
each Weill party (has in obtaining this
information . )

(b) (Such record of access shall be
available only to parental or eligible
students, rto the school Official and his)
or her (assistants who.are responsible for
the custody of such records, and to per=

PROPOSED RULES BEST COPY AVAILABLE 12151

sons or organizations authorized in, and
under the conditions of] I 99.30 (a) and
(c) (as a means of auditing the operation
of the system.]
(20 US.O. 1232g(b) (4) (A) )

COMMENT

This section sets out the requirements
of section 438(b) (4) (A).
§ 99.39 Transfer of information by third

parties.
(a) Educational inatitutions shall

not release (personal itiformatlon) on a
student except ion the condition that]
the. party to which the information is
being Itransferredl I will not permit any
other party to have access to such infor-
mation without the written consent of
the parental or of the eligible student.

(b) Educational institutions shall in-
clude, with any information released to
a party under paragraph (a) of this sec-
tion, a written statement which informs
such party of the requirement set forth
in paragraph (a) of this section.
(20 U.S.C. 1232g(b) (4) (S) )

COMMENT

This section sets out the requirement
contained in section 438(b) (4) (B) and
requires institutions to provide a written
statement to those to whom data is re-
leased that they cannot subsequently
release the data, in personally identifi-
able form, to any other party withoUt ob-
taining consent of a parent or of an
eligible student.
§ 99.40 Directory information.

C Any educational agency or institu-.
tion making public directory information
shall give public notice of the categories
of information which it has designated

. as such information with respect to each
student attending the institution or
agency and shall allow a reasonable pe-
riod of time after such notice has been
given for a. parent to inform the insti-
tution or agency that any or all of the
information designated' should not be
released without the parent's prior con-
sent.]
(20 U.S.C. 1232g (a) (5) (B))

COMMENT

This section is required by section 438
(a) (5) (B) .

Subpart E-=EnfOrcement
§ 99.60 Office and review board.

The Secretary is required to establish
or designate an office and review board
under section 438(g) of the Act. The of-
fice will investigate, process, and.nview
violations, and complaints which ttlay be
filed concerning alleged violations of the
provisions of section 438 of the Act and
regulations in this part. The review board
will adjudicate cases referred to it by
the office.
(20 its.C.1282g(in

§ 99.61 Assurances required general.
Every application, proposal, and plait

submitted to the CominissiOner b7 an
educational histitution (for a grant, con-

tract, loan, or any other type of fUnding
under the programs referenced in
I 99.1(a) ) shall, as a condition to its OW'
prove' and the extension of any Federal
funding pursuant to. the application, (6)
contain or be accompanied by an agsttr,
ance that the educational institution
making such application is in compliance
and will continue to comply wits thO
Provisions of section 438 of the Act and
the regulations in this part, or (b) make
specific reference to such an assurance
previously filed with the Secretary by
that institution.
(20 U.S.C. 1232g (f) )

COMMENT

While there is no explicit tegUirOnicia
for Such an assurance in seption.,.418401.;
tion 438(f) states the Secretary shall
take appropriate action to _,erifrirce the
provisions of section 438. FOrthei the
Statutory language "no fund:4 611111 be
made available" would seem. to authorize
the Secretary to require some sort of as=
surance as a condition of funding to
enable the Commissioner to %they
whether he is making funds available to
a recipient who, is in a p ositiOri fo *OM-
ply with the requirement. Et itiiise.tionie
agencies or institutions may not.V.ithio
to come into compliance immediately, be=
cause of conflicting State tatV4, section
99.63 makes allowances for such
stances. This approach is aitlibilt0,4*
438(f), Which states that tertital0A
may not occur until the SecretarY has
determined that compllaned cannot be
obtained by voluntary means.

,

§ 99.62 Aimarances reqUired=Mtibgraiitti
and subcordetielS.

Any edtiestional institution which, re,
ceives ftmds under a Federal' program
referenced in 1 99.1(a) shall, as a CIO,'
dition to making any of such juhdatay.fill4
able to another educational instiutlon
(whether by subgrant. contract,
tract, or otherwise), require such second
institution to submit to it ari latislittatiee
that the other institution is tri
mice and will continue to comply
the provisions of section 432 of the Act
and the regulations in this part.
(20 U.B.C. 1232g(f))
§ 99.63 Assurancesconfliet with Srate

or local law.
(a) In the event that an cduca_tional

institution cannot provide the ASA*,
Mice required rn 44 99.61 or 99:82 because
a State or local law conflicts with the
proVisions of section 438 of the Act or
the regulations in this part, the Mat=
tution shall so state in each of its apOlia
cations, proposals, and plans submitted
to obtain Federal funds which are sub-
ject to this part, giVen the, text and legal
citation of the conflicting

(b) (1) The Secretary may waive the
requirements in 4I 99 ,61 and 00.62 for 6
limited period of time tinder the dircum.
stances set forth in ParagraPli (a) of
this section.

(2) The waiver will be granted only
for such period as may be reationabi,
necessary for the pertinent State or Wit ,
legislative body (and/or exoutive) to
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have an opportunity to .alter the con-
Meting State or local law to bring it
into conforMity with section 438 of the
Act an this part.

(c) During the period of a waiver un-
der paragraph (b) of this section, the ed-
ucational institution to which such
waiver applies will not be penalized with
regard to the availability of Federal
funds.
(20 u,s.c. 1232g(t) )

§ 99.64 Ileports and records.
Bach educational institution shall (a)

make such reports, in such form and con-
taining such information, as the Office
or the Review Board may require to
carry out its functions under this part,
and (b) keep such records and afford
such access thereto as the °Mee or the
Review Board may find necessary to as-
Me the correctness of such reports and
compliance with the provisions of sec-
tion 438 Of the Act and this part.
(20.174.0. 1232g ft). (g) )

§ 99.65 Ctunpialut procedure.
(a) Complaints regarding violations

of section 438 of the Act or of the regu-
lations in this thud shall be submitted to
the Office in vatting,

(b) A complaint must be received by
the Office not later than 180 days from
the date of the alleged violation unless
the time fir submission is extended by
the Office.

(c) (1) The Office will notify each com-
plainant and the educational Institution
against which the violation has been al-
leged, in writing, that the complaint has
been received.

(2) The notification to the institution
under paragraph (c) (1) of this section
shall include the substance of the alleged
violation and such institution shall be
given an opportunity to submit a written
response.

(d) (1) The Office will investigate all
timely COMPlaints. received to determine
.whether there has been a failure to corn-
DIY with the provisions of section 438 of
the Act Of the regulations in this part,
and may permit further written or oral
submissions by both parties.

(2) Following its investigation, the Of-
fice will provide written notification of its
findings, and the basis for such findings,
to the complainant and the institution
involved.

(3) If the Office finds that there has
been a failure to comply, it will Include
hi its _notification under paragraph (d)
(2) of this' section, the specific steps
which must be taken by the educational
institution. to bring such institution into
co-mPlianee. The notification shall also
let forth a reasonable period Of time,
given all eittietlicuitistaiices of the ease,
for the institution to voluntarily comply.

PROPOSED RULES

(e) If the educational Institution does
not come into compliance within the pe-
riod of time set under paragraph (d) (3)
of this section, the matter will be referred
to the Review Board for a hearing under
*4 99.66-99.69, inclusive.

§ 99.66 Termination of funding.

If the Secretary, after reasonable no-
tice and opportunity for a hearing by the
Review Board, (1) finds that an educa-
tional institution has failed to comply
with the provisions of section 438 of the
Act, or of the regulations in this part,
and (2) determines that compliance can-
not be secured by voluntary means, he
shall issue a decision, in writing, that no
funds under any of the Federal programs
referenced in t 99.1(a) shall be made
available to that educational institution
(or, at the Secretary's discretion, to the
unit of the educational institution af-
fected by the failure to comply) until
there is no longer 'any such failure to
comply.
(20 U.S.C. 1232g(f))

§ 99.67 hearing procedures.
(a) Panels. The Chairman of the Re-

view Board shall designate Hearing
Panels to conduct one or more hearings
under § 99.66. Each such Panel shall con-
sist of not less than three members of the
Review Board. The Review Board may, at
its discretion, sit for any hearing or class
of hearings. The Chairman of the Re-
view Board shall designate himself or any
other member of a Panel to serve as
Chairman.

(b) Procedural rules. (1) With respect
to hearings involving, in the opinion of
the Panel, no dispute as to a material
fact the resolution' of which would be
materially assisted by oral testimony, the
Panel shall take appropriate steps to af-
ford to each party to the proceeding an
opportunity for presenting his case at
the option of the Panel (1) in whole or in
part in writing or (ii) hi an informal con-
ference before the Panel which shall
afford each party: (a) Sufficient notice
of the issues to be considered (where such
notice has not previously been afforded) ;
and (b) an opportunity to be represented
by counsel.

(2) With respect to hearings involving
a dispute as to a material fact the reso-
lution of which would be materially
assisted by oral testimony, the Panel shall
afford each party an opportunity, which
shall include, in addition to provisions
required by subparagraph (1) (ii) of this
paragraph, provitions designed to assure
to each party the following:

(i) An opportunity for a record of the
proceedings:

(11) An opportunity to present wit-
nesses on the party's behalf ; and

BEST COPY AVAILABLE

(iii) An opportunity to cross-examine
other witnesses either orally or through
written interrogatories.
(20 U.S.C. 1232g (g) )

COMMENT

This section and the sections which
follow are drawn, with some modifica-
tion, from the procedures established by
the Secretary for the Grant Appeals
Board, 45 CFR Part 16.
§ 99.68 Hearing before Panel or a Hear.

lug Officer.
A hearing pursuant to § 99,67(b) (2)

shall be conducted, as dete:Mined by the
Panel Chairman, either betel* the Panel
or a hearing officer. The hearing, officer.
may be (a). one of the meniberi Of the
Panel or (b) a nonmembet who is in=
pointed as a hearing examiner under 5
U.S.C. 3105.
(20 U.S.C. 1232g(g) )

§ 99.69 Initial decision; final decision.
(a) The Panel shall prepare 44101401

written decision, which Shall Include
findings of fact and conclusions based
thereon. When a hearing Is conducted -
before a hearing officer alone, the hear-
ing officer ahall separately find, and' state
the facts and conclusions whIeti, shall, be
incorporated in the initial, decision pie-
pared by the Panel.

(b) Copies of the initial decision, shall
be mailed promptly by the PIMA to. each
party (or to the party's coUnteRoan4tO
the Secretary with a notice affording
such party an opportunity to submit
written, comments thereon, to the 800--
retary within a specified reasonable
time.

(c) The initial decisiOn of the Panel
transmitted to the Secretary shall' be-
come the final decision of the ateretarit,
unless, within 25 days after the e4itki.
tion of the time for receipt of written
comments, the Secretary advises the
Review Board in writing deter-
mination to(review such 0.0110.00t

(d) In any base in which the. Secre-
tary modifies or reverses. twe'lbleat,e=
0131011 of the Panel; he shell aeTtOkir*Y
such action by written statement of the
grounds for such modification tit re-
versal, which shall promptly be filed
with the Review Board.

(e) Review of any initial' decision by
the Secretary shall be based upon' such
decision; the written record, if any, of
the Panel's proceedings, and written
comments or oral' arguments by the Para
ties, or by their counsel, to the Dread&
ings.

(f) No decision under this section
shall become final until it it served upon
the educational institution involVed Or
its attorney.

ita 2g (li
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