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ABSTRACT ‘

‘ , This: portion of the "Federal Register" states the
proposed requirements of section 438 of the General Education .
Provisions Act. This section deals with the privacy rights of parents
and students. The statute provides parents of students with access. to
offieial records directly related to the students and with an
pportunity for a hearing to challenge such records on the grounds
hat they are inaccurate, misleading, or otherwise inappropriate.
Institutions must obtain the written consent 6f parents before.
teleasing personally identifiable data about students to other than a
specified list of exceptions. Further, parents and students must be
notified that these rights exist, that these rights transfer to the
stadents at certain points, and that an office and review board must
be established in the Department of Health, Education, and Welfare to
investigate and adjudicate violations of and complaints about this

statute. (Author/DdW)
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DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE
Office of the Secretary
[45CFRPart99]

PRIVACY RIGHTS OF PARENTS AND
STUDENTS
Proposed Establishment of Part
~ Pursuant to the authority eontained

in seetion 438 of the General Education .

R A P 1

247, as amendec ,

Pub. L. 93-380 (enacted August 21, 1974),
and amended by Senate Joint Resolu-
tion 40 (Sén, J, Res. 40), (1974) notice is

- hereby given that the Secretary proposes
to add a new Part 99 to Title 45 of the
Code of FPederal Regulations to read as
set forth below,

_Section 438 of the General Education
Provisions Act, as amended, which is ef-
féctive as of November 19, 1974, sets out
requirements designed to protect the pri-
vacy of parents and students. Speocifi-
cally, the statute governs (1) access to

cords maintained by certain educa-

. itutions and agencles, and (2)
uch records. In brief, the
ovides: that such institutions
wide parents of students access
jal records directly related to the
students and an opportunity for a hear-
ing to challenge such records on the
grounds that they are inaccurate, mis-
leading or otherwise inappropriate; that
institutions must obtain the written con-
sent of parents before releasing person-
ally identifiable data about students from
ds to other than a specified list of
tons; that parents and students
miist be notified of these rights; that
these rights transfer to students at- cer-
tain points; and that an office and re-
view board miist be established in HEW
to investigate and adjudicate violations
and complaints of this section. The office
has been designated by the Secretary and
may be contacted at the following ad-
dress;
Mr. Thomas 8. McFee
Rooti 5860
Depastment of Health, Education, and Wel-
fare
830 fudependence Avenue, SW.
Washiington, D.6. 20201
‘Téléphone (203) 246-7488
(The statute furthet provides, under
subsection (¢), that the Secretary shall
promulgidte regulations to protect the
privacy of students and their familles in
conneetion with certain Pederal data-
gathering activities. The proposed rules
- 8ét forth below relate to all of section 438
éxcept subsection (¢), which will be the
subject of further regulations to be is
siied at a fiitire date.)

For the convenience of readers, section

438, (except subsection (¢)) as amended
_reads as follows:

Bae. 430, (a} (1) (A) No funds shall be made
avallable undef .any applicabls progiam to
any édiicational agency or institution which
has a policy 6f denying, of which efféctively
prévenits, the purents of students who are of
have been in aitendance at 4 school of such
agency of at such institution, as the case
niag be, the rght 4o ihapect and review the
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education records of their children. If any

material or document in the edueation req-
ord of a student includes Information on
moro than one student, the parents of one of
such students shall have the righs to Inspect
and review only such part of such material
or document as relates to such student or to
be informed of the specific information con=
tatned in such part of such material. Each
educational agency or institution shall ose-
tablish appropriate procedurcs for the grant-
ing of a request by parents fop nccess to the
education records of their children within a
reasonable period of time, bt In ho case
inore than forty-five days after the request
has heen mada. .

(B) %he first sentence of subparagraph
(A) shtil'\ not operate to make available~tc
students
ucation the following materials:

(1) financial records of the parents of the.

student or
thereln; . .
(i1) confidential letters and statemeonts
.of recommendation, which. were
the education records priot to January
1976, If such letters or statements are not
used for purposes other than those for' which
they were specifically intended; L
(1i1) If the student has signed & 'waiver
of the student's right of access under this
subsection in accordance with subparagraph
(C), confidential recommendntions—
(I) respecting admission to any educa-
tibnal agendy or institution,
(1I) respecting an application for employe
ment, and

any information contalhed

(III) respecting the recelpt of an hofior 1

or honerary recognition.

(C) A student or a person applying for
admission may waive his right of access to
confidential statements described in clause

(lit) of subparagtraph (B), except that such. -

waiver shall apply to recommondations only
if (1)' the student 1s, upon request, notified
of the nameés of all perdons making confi-
dentigl recommendations and (1) such
recommetidations are used solely for the
purpose for which they were specifically ins

tonded. Buch walvers may not be recuired

[8ic] as n condition for admission to, recelpt.

of financial aid from, of feceipt of any other '
services or benefits froin such agency o

Institution, ) ‘ 7 7

{(2) No fruds shall be made available un-
der any applicable program to ahy éducas
tional agency or institution tinless the pais

ents of students who are of have bden in

attendance at & school of such agency or at
snch inatitution are provided an opportunity
for & heéaring by such agency of thstitution;

In accordance with vegulations of.the Secre--

tary, to chailenge the content of sich stus
dent's education recofeds, in order to insure
that the reeords are not inaccurate, mislead=
ing, or otherwise in violation of the privacy
or other rights of students, and to provide
an oppoftinity for the cortection or deletion
of any such inaceurate smisieading, or others
wise (nappropriate data eontaingéd therein
and to Insért into such records a written exs
planation of tho pareiits respesting the cons
tent of stich records,

(8) For the purposés of this seation the
term . “educatioiial agency or institution
means atly publlc of private agency of instis
tution whieh is the recipient of funds under
aity appiiéable program. , 4
~ (4) (A) Por the purposes of this section, the
term “education records” meéats, except as
may be provided otherwise ih subparagraph
(B), those records, files, documents; and othes
mateflals which== .

(1) eontaln information difectly felated to
6 student; and

(i1) are malntalied by an adusational
agency of inatitution, or by a pefson actiig
fof such ageney of institution,

h tnstisutions of postsecondary ed=

placed: in-

(B) The term "education records” does
not include— '

(1) records of institutional, supesvisory,
and administrative. personnel and, educa-
tlonal pergonnel ancillary therete which até
in the sole possession of the maker thersof -
and which are not accessible or revealed to i)
any other person except a substitute; N

(11) if the personnel of a law onforcement , - °
unit-do not have access to eduention records® .+
under subsection (b)(1), the fecords and . =~
documents of such law enfordement util

samé jurils
() 1

hith relate exclusively to s
that person's capacity as an
are hot'a

pose; of
.+ (lv) recor
‘ot
tio!

) For the purposes 6f this
term “directory information” fe
student in¢ludes the followin

name, address, telephoue 1kt

p field of stuidl
. - pecognized
ahd ﬁalght

5, dates or att

\cational agendy

gﬁag;ngngils;i‘gﬁiia directoty mfcg

give publlc’ fiotice of the ¢
Fiation with respect to éach, s

F- i
X

in 1, 8t
teuding, thie institution of agency a
' allow & véasonable pericd of tline
noticé hasé been given for a
. the institution or ageney that a ‘
the information designated ghioilld not b
feleased without the parent’s prior eonsent.
(8) For the purposes of tiis sestion the
* term “stildent” includes any person with rés
#pect to whoth an educationdl ageney of in«
stitution Malntains - education records oF
personilly identifiable information, but doas
tiot include & person who has not been ih .
attendance at such agency of Institution, . -
{b) (1) No funds shall be made available ;
under ndy Applicable progiam to Aagy &diis {
aational ﬁggﬁey or institution. which ids a
policy of practice of permitiing the féleage 4

of sducatlon records (or personnily identifls
abié information contathed théefeln other
than divestory \nformution, a8 owined ik
paragraph (U) of subsection (1)) of students
without the wiltten conisent of theif .pars ,a
entd 10 ARy individunl, agency, of oFEdnIzas 5
tioni, othér than to the foliowing= ]

(A) otilim #chiool officials, inciuding teashs 4
&8 within the educational institution of [6s g5
éal edusational agency who have been des Y
terminéd by such agéney oF institiition 16
have legitimate edudational interestsj

T e e



hich the student seeks or, in-
roll, upon condition that the stu-
rents bo notified of the transfer,
‘& copy of the record if desived, and
#n oppoftunity for a hearing to chal-
gé the eonteht of the record;

) répresentatives of (1) the
al of the United States,
(i) an administrative

y agency (as defined 1n
this Act), or (iv) State
rities, under the condie
\-paragraph (3) of this sub-

in with a student's appli-
t of, financlal ald;

il officials or authoritles
rmation is specifically
rted or disclosed pursusnt
dopted prior to November

ducational agencies or in«
& purpose of develuping,
tstering predictive tests,
nt.ald programs; and im-
1f such studies are cons
ner as will not permit
ation of students and
) ns other than repre-
h efganizations and such
‘be destroyed when no
the purpose for which it 18

g organizations in order to’
diting functions; )
dependent student of
in section 163 of the
e ~f 1964; and
ulations of the Secretary
an emergency, appropri-
nowledge of such infors
to protect the health or
nt or other persons.

which has & policy or
#, oF providing access to,
ntifiable Information in
3 othér than directory infors
perinitted under paragraph
ection uniess—
ten consent from the
ant's parents specifylng fecords to be
téles %ecl the feasons for such release, and
o whom, and with a cop§ of the records to
8

bé Foleassd o the student's parents and the

studen iféd by the parents, of
S :)) information 1a furnished in com-
“ pliang {al order, or pursuant to
any la d subpoeiia, upol. condis
tiohi that pareiits and the students are notis
ed of all such orders of subpoenas in ade

vance of the compliance theréwith by the
ediicational institution or agency. -
: (9{ Nothing contalned in this section
stinll preslude aughorized representatives of
%A-j the Comptréller General of the United
tates, (B) the Scretaty, (C) an administfas
tive head of an sdiction agency or (D) Btate
ediicational authorities trom having aocess to
shudefit of othef tecords which may beé neces
sary 1a coniuction with the audit ahd
evaluavion of Pedetally suppnried education
programs, of it connection with the enfofces
munt of the Fedafal 1egal fequlfements which
felald to such programs: Provided, That
excépt when doliection of mpmaﬁaiiy idens
tifiabie information is s%g«s catly authofized
by Federal law, any data colle by siich
ofiiciais shall bs protected in a mannef which
wiil not permit the personal identification
of stiidents and thair parents by other than
thoss officials, and stich personaily idens
tifiabia data shall be destroyed whenm fio
iotiger nesdad fof siich audit, evaluation; and
shforcoment of rederal legal fedquifemonts,
(4) (A) Fach eduocational agency of instl-

PROPOSED RULES I

tution shall malntain o record, Kept with
the education records of each student, which
will indicate all indiyidupls (other than
those specified in paragraph (1) (A) of this
subsection) , agenctes, or organizations which
have requested or obtained access to a stu.
dent's education records maintained by such
eduactional agency or institution, and which
will indicate specifically the legitimate inter-
est that each such person, agency, Or 'Orga=.
nization has in obtaining this Information.
Such record of access shall be available only
to parents, to the school official and his
sssistants who are responsible for the custody
of such records, and to persons or orgariza-
tions author zed in, and under the conditions
of, clsuses (A) and (©) of paragraph (1) a8

a means of auditing the operation of the -

sysvem, .

(B) With respect to thls subsection, pers
sonal information shall only be transterred.
to @ third party an the condition that uch
party will not permit any other party to
have access to such information without the
written consent.of the parents of the student.

(c) The Secretary shall adopt appropriate
regulations to protect the rights ot privacy
of students and their families in conneétion
with any surveys or data-gathering netivls
tiés conducted, assisted, or authorized by the
Secfetary or an administyative head of an
education, agency. Regulations established
under this subsection shall include pio-.
visions controlling the use, digsemination,
and protection of such data. No survey or
data~gathering activities shall be onducted
by the Secretary, or an administrative head
ot an education agency under an

!
 appiicable
program, uniess sich activities are author-
fzed by 1aW. S
() For the purposes of thi section, whens
ever & student has attained eightéen years of
age, or s attending an institution of post-
secondary -education the permission or cons
sent required of and the rights accorded to
the parents of the student shall theréafter
only be reqiired of and accorded to the
studenv. . . .
(8) No funds shall bé made available

under any applicable program to ahy éduca-

tional agency or institution unless such
ageney . or ‘institution fiiforms the ‘parents
of studenits, of the students, if they are
eighteen years of age or older, or are attenda-
ing an instiiution of postsécondary educas
tion, of the rights accorded them by this
section. v i -
(1) The Secretary, of an aamiiistrative
hiead of an ediication agency, shall take &p+
propriats actions to enforce provisions of this
géction and to deal with violations of this
section, aceording to the provisfons of this
Act, except that action to terminate asslit-
ancé may be taken only if the Secretaiy finds
there has besii a failure to comply with the
provislons of this section, and hé has deter-
mined that compiiance cannot be secured by
voluntary nieans.

g) ‘The Secretary shall éstablish or desig=
naté an office .and review board within the
Department of Heaith, Edication, and Wels

tate for the plifpose of investigating; provesss .

ing, feviewing, and_ adjudicating violations
of the provisions of this section and éums
plaints which may be filed concérning alleged
violations of this section. Except ilof the

conduet of hearings, none of the funetlons. 0

of the Sectetary under this section shail Gg
caffied out in any of the regional offices o
such Dspartment.

Aithough the amendments to section
438 have fesolved a fitimber of 1s9'1e8 ofig=
inally raised about the statute, some
fiew issues have been falsed. In lafge
part, the new statutery language has
been repeated in these proposed fules,
1t may be necessary to fufther develop

the recent changes, _ _
In order to facilitate ,@qf:;;g%nts. ex=

planations of -many of tlie substantive
sections of the proposed rules are

99:1 Applicability of patt.

992 Purpose.

903 Definitions,

90.4 dtuident rights. o N L
99.6 No;tfitﬁmbi by educatiohal . institu.
- onis,

008 Waivers.

X Siibpart B-sAccess to Récords

99.11  Access, .

99.13 Limitations on access.

$0.13 Access righta.

99.30
6021
99.22
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he mlég m several areas as a result of

ack. ¢
er than to
“nterested 3

¢ Destruction of records,
Procedres fo¥ granting acbess. ‘
subpart C==Chalienges tv the Cofitent of
Récords

§u, part D=—Releass of Parsonally tdentiflable
- ] Réconls
. Consenit:

1 Record of access.

“Comment” secti

Secretary of k
Educatioi, an
RT 99 _RIGHTS. OF
PARENTS AND' STUDENTS
Subpart A=—Generil

Right to a hearing,
Informal procesdings
Torinal procesdings.

Cuntent of consent: »
Copy to be provided to parents of
~ éligible students. _
Authotity of parent to give consent,
Rolease of infofmation for héalth of
aafety emetgencies. o

yelease t6 othef achool ofielals.
Reiease tv Federal and Stats officlals:

Tranafef of information by third
pasties;
Dirastary informatiofi



R B e e e

£

S LS D T e e b
S " : T LA
i " N

L. S N N N S e

es-—conflict with State or lo=

1] aote
sgurance
., Cal law.

o
2
-3
k-3

4

90.64 Reports and.records.

09.68 plaint procedure.

99.66 h of tunding,

00:67 procedures.

09.68 - ‘before Panel or a Hearing
99:6¢ leclsion,; final decision,

- Au éc. 438, Pub. L. 90-247, Title
iV, 88 & , 88 Stat, 571-574 (20 U.8.0.
1232g) uniess otherwise noted,

Siibpart A—General
§ 99.1 Applicability of part,
) This part applies to all educational
§ 16 which funds are made
r any Federal [program for
the US: Commissioner of Educa-
as administrative responsibility, as
ed: by law or by delegation of au-
y P ntto law.l .
1 1232g)
t does not apply to an edu-
ution solely because stue-
g that institution receive
er one or more of thé Federal
i ferenced in paragraph (a)
§ section, if no funds under those
1S are made available to the ine
stitution itself. )
(20 U.8.C. 1233g)

COMMENT

This séction specifies the educational

ins s which are subject to the re-
qau -of this Part, Sectioh 438 of
thi ‘Education Provistons Ac,
a8 i (GEPA), sels out requite-
mer educational agencies and in-

itu celving funds under “appli-

im.” Section 400 of GEPA
icable program” to include
administered by the Assistant
7 for Education (ASE), the
Commissioner of Education, and the
Director of the National Imstitute of
Edueationn (NIE) *‘except where other-
wise specified.” Section 421 appears to
o6, §uich a specified exception, since it
Himits toverage of Part C of GEPA to
programs' administered by the Commise
sloner;

The piovisions of this part shall apply to
any program for which the Cominissiotier
has administrative responsibility, as speeis
fled by law of by delegation of authority
plifsuant o law,

Seetlon 438 was added to Part C of
YEPA by Pub. L, 03-380 and therefore
the requirements imposed by this section
rélate onily to those tnstitutions receiving

ey

“funds from programs administered by

the Commissioner. }

As explaffied in the “Joint Statement
in Bxplanation of Buckley/Pell Amend-
ients” which accompanied the recent
afmendments to section 438:

¢ 4 ¢ uy axplicitly limiting the definition
to those inatitutions participating in appife
«abla programs; thée amendment makes it

ciéar that the Pamily Educational Rights
anid Privacy Aot appiieg oniy to Office ofeﬁaa
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ment's provisions should be applied to other
HEW education-related programs such as
Headstart or the educational research
grams of the National Institute of Educa-
ton, As rewritten, the limited nature of the
Act's coverage should be clear. (Emphasis
supplied)

(Conig. Kec, S.21488 (daily ed., December 13,
1974) )

These vequirements apply to all edu-
cational institutions which receive funds
under programs administered by the
Commissioner, but not, for example, to
private schools which do not receive
funds but whose students recelve serv-
ices under these programs through pub-
lic educational institutions.

If a public educational institution
maintained records on a private school

student, the parents of that &
would have the rights set out be
garding such records to the ex tha
such private school student could be
sald to be in atténdance at the public
institution.

‘A partial list of programs for which
the Commissioner has administr

responsibility are set forth inh the

ERAL REGISTER of June 28, 1973, at 38 FR -

17032, as amended. This list does not

include programs added since A»ril 13,
1870 (Pub, L. 91-230). (Fur some addi«

tional programs, see Pub, L. 02-318 (the
Education. Amendments of 1972) and
Pub. L. 93-380 (the Education Amends
ments of 1974),)
§99.2 Purpose. .
The purpose of this part is to set forth
requirements governing the protéction of
privacy of parents and students iinder

Provisions Act, a8 amended, .
(20 U.8.0. 1233g)
§99.3 Definitions.

As used in this Part: .

_ "Act” means the General Education
Provislons Act, Title IV of Pub, L, 60247,
as amended,

(20 US.0. 1332g) :

“Commissioner”’ means the U.8, Come
missioner of Edueation.

(20 U.8.6. 1233g) ) )

“Directory information” means - a
[student's name, address, telephone lst«
ing, date ahd piace of birth, major field
of study, participation in officially recog=
nized activities and sports, weight and
height of members .of athlétic teams,
dates of attendance, degrees and awatds
recelved, and the most recent previous
educational agency or institution ate

-tended by the student.)

(20 U.8.0. 12338 (s) (B) (A) )

“Educational, institution” of “educas
tional ageney ot institution” means [any
public of piivate ageney or Institution
which 18 the reeiplent of funds under
any] Pederal program feferenced I
§00.1(a).

(20 U.8.6, 1332g(d))

5

Ty

ection 438 of the General Education -

secondary education],
(20 U.8.C, 1232 (a) (8))
“Education

1210 o1 COPY. AVARABRE PROPOSED RULES ‘
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- Subpart E—Enforcement ucation programs and those programs dele- “Hligible student” means a student

W0 omee #nd review board, Ramiiatration. O (i hero na (oio) bogn "ho [has attained elghtesn years of age,

99.61 Assurances réquired—general. some questions as to whether the Amend- 9F I8 attending an institution of posi-

99:62 Ass ~ réquired—gubgrants wnd

are main
agency or itd
acting for such ag

§io 8suu
(20 U:8.0. 12335 (a) (4) (A>;
“Institution of postsecondary educas
tion” means an institution wiich '
vides education to stidénts Beyond the
secondary school .level: “secondary
schiool level” medns the eduvationalTevel
iy S AL L
dury eéducation i8 provided, eters .
mified urider State law, -
(30 B.R.0, 1939g(a) )- | e
~ “Office and review board": The termy .-
“Office” and “Review Hoard” mean the
office and the feview konrd described i
§ 99.80,
(30 U.8.0. 1232g) o
“Pafiel” means & Hearing Panel, a8
described in § 99.67(a). ‘
(30 0.8.0. 1339g ()




“Parent” meuns s natural parent, an
adoptive parent. or the legal guardlan
of a student.

(20 U.8.0, 1232g)

“party” means an individual, agency
or organization.

(20 U8.0; 1232g(D) (4) (A))

,'fPersonally identifiable” means that
A iform¢ tion includes (a) the

“de_ by a personal identifier,
3 the student's social security
’ ent number, (d) a st
stefistics which would
pﬁssible to identify the student

able certainty, or (e) other
ich would make it pos-
nti - the student with rea-

lp- any medlum. includms. but
ted to: hahdwriting, print, tapes,
lin. and microfiche,

“gtudent
ls a,tt.lendlng or b.a@ attended an educa-

on 2ad (with respect to
stitution maintains edu-
of personally identifiable
. (b} The term [does nob
ude. & p i who has not been in
ttendance as suchl [ihstitution.}

(20 UB.6 ﬁazg(a) {1), (3), and (8))

' COMMENT

Most of the definitions repeat statu-
tory liﬁgj;ﬁﬁé, The definition of “educa-
© Hion tution” repeats the statutory
(-4l éotion 438(a) (3). Qileiﬂléﬁs
regarding educutior.at institutions vis-a-
vis thelr compoiient units are addressed
in later sﬁi)iiaﬁtlve sections: for exam=
ple, the exient to which an institution
Uf it i8 a 16cal school system of & ufi~
versity system) would face fund termi-
nation for violations of this part by a
unit of that institution; and the ques-
tlm“x wheuigf the various units may re-
fééﬁr?ﬁ‘::i onﬁo?géé'l‘! 99.:0?5;
pafei é 3 o) &
aﬁd (ts). and 99.65.
The defiuition of “education records”
repeats the statutory language in section
438(a) (B,
With respect to this defliition, the Con=
feréncé report o Sen. J. Res, 40 states:
it 1s the intention of thé confiréees that

oo A o

léase

Weifave interpret the term “treatment™” naf-
-Fowiy to fimit the exemption for sich, r-acafaa
to those simifar to those enumerated. It
not intéended to apply to femedial Gduoa-
t161il pPecoFds Made or malntaindd by édu«
oatlon professionals 6f paraprofessionats,

(. Rept. No. 63-1610 ¢1674)), at Cong
Ree. H. 12187, 13160 (daily ed. ﬁeoema
ber 17, 1074) )

thé Departmetit of Health, Education, and

PROPOSED RULES

The deﬂnltlon of “personally identi-
flable'”’ is baseC on Janguage in the Con-
terence Report (House Rep, 93-1311,
p. 188 (1974)) on H.R, -89 (which be-
came P.L. 93-880) thut the phrase in-

cludes any information “which can eas-
fiy be traced to students.” Students can
be personally identified in more ways
than & name or number,

The terma “record” is defined broadly
to include all information and data
maintained on a student in any mediuimn,

This definition of “studeut” is based
on sections 438(a) (1), (2), and (6).
Subsections (a) (1) and @ make it clear
that former students are included in theé
term “student”, as used in Section 438,
Subsection i8) (6) makes it clear thii
applicantu for admission are not granted
rights under this legislation. However,
once an “applcant” becomes a “student”
by enrolling in &nd attending the instl-
tution, any admissions file which is an
“gciiucatlon record” would become avail-
able,

§ 99.4 Siudent rights.

{a) For the purposes of thls part,
{whenever a student has attained éight-
een years of age, or is attending an in-
stitution of postsecondary education, the
permission or consent required of and
the rights accorded-to the parents of
the student shall theréafter only be re-
quired of and accorded to the student.]

(20 U.8.0.1232g(d))

(h) Section 438 of the Act shall not be
read to preclude educational institutions
from affording to students rlghts stinilar
to those afforded to parents of studenta
under that section.

(20 U.8.0. 1233g)

This section sete out the requirements
of section 438(d), which transfers the
rights accorded. to parents under section
438 to the stiiderits thémselves, referred
to in these regulations as “sligible stu-
dents”. See the definition in !99 8. Bec-
tion 438(d) does not speak to the ques-
tion of whethet students may have rights
compatrable to those in section 438 con-
currently with thelr parents before they
reach age 18 or the postsecondary level
of ediication. Such rights of studeiits
may be provided by State or local 1aw of
by institational practice. “Student
rights" are not Himited by the legistation.
This interpretation avolds some probs
lems: students niot having access to thelr

* own records, especially wiere they muy

be in an adversary relationship to their
parents: teachers not being able to dis-

_etiss the stident’s records with the dtvs

dent without parental consent; ‘nstitus
tions not being abié to release feport
cards to studeits without. parental con-
gent: students under 18 not béing able
to_request eheir- transcripts be sént to
colleges of dﬁﬁidﬁﬁ without parental 1
cobsént: ag
conls® "2‘%2%&‘3%‘?‘ oh e, Bow
4, " e an N -~
éver, that oncé atudents reach age 13‘
of iizé posteecondary level priof
T L
et out hereln, except as pro-
vided in § 09.30(h).
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§ 99.5 Nogiﬁcallon by educullonul insti-
tutions, _

(a) Each educatlonal Institution
which this part applies and. h
tains records on students, infon
{parents] and eligible stud e,ms lof the
rights actorded them] by this part,

(20 U.8.0. 1232g(e) )

(h) In meeting the requir
forth in patragraph (a) of
the educational institution. sh
notice to parents and eligible st
least annually, of the foll

¢1) the types of educa
lnformatmn contained t
directly related to student

. tained by the institution;

(2) the name and positior
cial responsible.for the malfiiteén
each type of record, th xjj’?’ fi
have access to those records
purposes for which they ha

(3) the policies of the ins
reviewing and expungi‘ng {

(4) the procedures es
institution under §99.13;

(5 the procedures [! 6
set forth in subpart € of -
challenging the content 6
records.

(8) thecoetnanyv?;;cp /
charged 10 the parvent or elgible.st
for reproduclns ¢oples of récords
§99.13(0) ;

(7 [the categories of
which] the institution [ha
as] directory mformauon il

(8) the ot ,

rth m thii

Fovided to. &/ar
udent under this sestion shalll .
ni"ua 76 of thé ﬁa’f‘“ﬁi el
gihle stuﬂent L
(20 UB 0. 12328 (a) (8) (B) and (o))

-ment n section 4’38(’?‘
“mft;x&m the parents ¢

et ;ﬁeﬁfﬁﬁﬁiﬂ:aﬁ‘ t’o;;:
" énts and students areé HE
recelve %éﬁcg;n does gigit
means may be reasofiil
migh§ be reasonable for
ihouse would niol be ik
“Q“é““gh (b) (1) requires that par
TRAPTH, réq ts
ents be informed about WAt %‘m of
records relating to students afé mains
mil)}y the institution & thal WM%
de ertali se what records they might want
1
Faf*"‘iﬁn (lsi (ﬁ) is ﬁeéﬁﬁf? iiiﬁt

lﬁ%@gﬁwgﬁi% { neeéssm go the
8

sféﬁts will know exactly how and when
féqggst}ihﬁi‘ﬁi? and what psfotedures

Paragraph (b) (8) 18 necessaiy so-that |
the parents will kiiow how mueh 1t will’




cost to make copies o! any palt of a
record, and who must bear the cost in a
given situation,

Paragraph (b) (6) is necessary to en-
sure that institutions inform parents of
any other rizhts set out herein, such as
aceess rights and when rights transfer
to student.

Paragraph (b) (1) is intended to imple-
ment the notice requirement of. section
438(a) (5) (BY,

§99.6 Waivers.

(a) Educational institutions shali »ot
require parents or eligible studer:its to
walve their rights under this part.

{Cong, Rec. S. 21489 (dally ed., December 13,
1974))

(b) [A stndent or a person applying
for admission may waive hisl or her
[right of access to confidential state-
ments deseribed Inl §99.12(c) (except
that such waiver shall apply to recom-
mendations only if! (1) [the student is,
upon request, notified of the names of
all persons making confidential recom-
mendatlons and]l (2) lin the case of rec-
ommendations described inl § 99.12(c)
[such recominendations are used solely
for the purpose for which they were spe-
ciffeally intended. Such waivers may not
be required as a condition for admission
to, receipt of financial aid from, or ree,
ceipt of any other services or benefits
from- such agency or institution.}

(20 U.8.C. 1232g(a) (1) (B) and (C))
COMMENT

Since ah educational institution is pre-
eluded from “effectively” preventing the
exercise of access rights in section 438(a)
(1), an institution could not require stu-
dents to waive such rights. However, sec-
tion 438(a) (1) (B) and (C) allows stu-

{ dents to ws ive their rights under certain
conditions.
Subpart B—Access to Records
§99.11 Access,

Educational agencies or institutions
shall provide parents of students (or eli-
gible students) [who are ot have been in
attendance at a school of such agency
of at such institution, as the case may
be] aceess to [the education records of]
the studerits, except as set out in § 99.12,
(20 U.8.0. 1233g(a) (1) (A))

COMMENT

The language “shull provide parents
of students (orf eligible stitdents) access”
5 used in place of the statutory lane
giiage “policy of denying; or which efféc<
tively prevents * * * the right to in-
spect and review” and “shall establish
appropriate piocedures for the grants
ing of a request * ¢ * for access.” The
former states suiccinctly what is requli'ed
for the educational institution and is ins
tended to foreclose any interpretation
that might be advanced that an educas
tional Ihstitution would not be violating
the 1aw if it did not have a “poliey” of

denyiiig access, even though it “effecs
tively prevented” access on an ad hoe
basis or in other limited cireumstances.

PROPOSED RULES

§ 99,12 Limitations un aceess.

Educational institutions are not re-
quired to {make available to students in
institutions of postsecondary education
the following materials: ]

(a) [Financial records of the parents
of the student or any information con-
tained therein:l

(b) [Confidential letters and state-
ments of recommendation, which were
placed in the education records piior to
January 1, 1975, if such letters or state-
ments are not used for purposes other
than those for which they were specifi-
cally intended; ] ]

(¢) [If the student has signed a waiver
of the student’s right of access under
this - subsection in accordance withl
§99.6(b), confidential recommenda-
tions——)

(1) Lrespecting admission to any edu-
cational agency or institution,]

(2) [respecting an appllcatlon for em-
ployment and]

. (3) [respecting the receipt of an honor
or honorary recognitionl.

(20 U.S.C. 1232g(a) (1) (B))

COMMENTS

This section sets out the limitations on
access in section 438(a) (1) (B),

§99.13°  Aceess rights.

The right of access specified in § 99.11 .

shall include:

(a) The right to be provided a list of
the types of education records which are
maintained by the institution and are di-
rectly related to students;

(b) [The right to inspect and review)
the content of those records;

(c) The right to obtain copies of those
records, which may be at the expense of
the parent or the-eligible student (but
not ‘to exceed the actual cost to the
educational institution of reproducing

- such copies) ;

(d) The right {o a response from the
institution to reasonable requests for ex-
planations and interpretations of those
records; )

(e) The right to ai opportunity for a
hearing te challenge the content of those
records under subpart C of this part; and

(f) (If any material or document in
the education record of a student in-
cludes information on more than oie
student,] the iight [to inspect and review
only such part of such material ot docti=
nient as relatés to such studeit or to be
informed of the specific information ¢on-
tained in such part of such material;

(20 U.8.C. 1232g(a) (1) (A))
COMMENTS
Bection 438(a) (1)(A) establishes a
right “to ingpect and revievi” and pro-
vides that procedures niust be established
for allowing access. This section attempts
fo make a “right of access” meaningful.
Authority for making such judgments
may ‘be found in section 438(f) which
states that the Secretary shall take “ap-«
propriate actions” to enforce provisions
of the section, “Appropriate actions” may
be interpreted to ineliide the issuarce of
}*eg;ﬂgtions which further the statutory
ntent.

i?

Paragraph (a) {is necessary becnu.se
access could not be meaningful if parents
or eligible students were not informed of
what types of records the institution
might have on a student.

Paragraph (b) sets out statutory 1e-
quirements.

Paragraph (c) is necessary because a
right to obtain copies is an essential pmt
of a right of access, It should be noted
that a counterargument may be made
against including a right to ¢opy: such a
right might subject parents or students
to undesirable pressures from ‘th

(fon third parties to make adm 8
ployment, credit rating, .or
cisions) and that such a right sh
be included in a right of access.

- Paragraph (d) 1s ne A
parents or eligible student B {
obpurtunity to have any part of the rec-
ord exvlained to them.

Paragraph (e) sets out the seebion 438
(a) (2) requirement which is sef out more
fully in subpart C;

Paragraph (f) sets out. statutory lans
guage of sectlon 438(a)(1)(A)). The
Buckley/Pell statement contains the fol-
lowing elaboration:

In general, it 18 Intended thiat the pawnt.
would be shown the actual documénts con-
tained in the child's educa.tloh recor . v

posslble to separate informition about aie
student from that about others. If a stus
dent's name i8 one in a long list of na nes,
would violate the others’ right to pri
have the ontire list shown to that st 8
parents. In such a situation, the résponsibils
ity of the educational agenéy -or ihsbittition
i8 to make the information concerning the
student knowii to the parefit without actudi-
1y having to show him the docuneit.

(Cong. Rec. 8. 21488 (daily ed.. December
13, 19%74)

§ 99.14 Destruction of records.

Educational institutions are not p‘e-‘.
cluded under this part from destroying
any records, u not otherwise brec_l_‘ ed’

ed under § 99.11 piior to the des ;
of education records where the parent,
or eligible student has requested such
access.

{20 U.8.C. 1233g(a} )
COMMENT

The statute doés not by its terms pre<
clude the destruction of records,

In a flooF discussion of the amend-.
ment to section 438, the following col:
loquy took place between Senators Me- -
Intyre and Pell:

Mr, MCINTYRE. * ¢ * I would appréeciate the
Senator’s telling me whether my unders
standings on these three poiits 4fe correct.

The act 18 not designeéd to require the res
tention of records of to reqiilfe that Institu-
tions contiiiiie to retaln and ise Fecofds that
have beeii used In the past. i fact, it cotild
be sald that the aect's purposes are bast
ach(iiéved wheit fewer fecords aré kept and
used,

Mr. PeLL, ¢ ¢ ¢ the points he has ralsed
are eorpact,

(Cong: Rec. 8.21484, (dally ed., December 13,
1074) ) ' ‘
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It seems reasonable to assume that it
would be appi’ opriate for institutions to
veview their record-keeping policies and
remove uind destroy Inappropriate or use-

158 data which should not be main-

tained. However, 1t would not be con-
slst.ent with the underlying purposes of
the legistation for institutions to destroy
information after parents have requested
access to it without allowing the parents
an opportunity to review the informa-
tion,

§.99 15  Procedures for granting access,

Each educational institution [shall
establish appropriate procedures for the
gran iing of a trequest by parents for

seds to the education records of their
childreni] or by eligible students for
access to their own education records
fwithin a reasonable period of time, but
In no casel shall access he w;thheld
[more than forty-five days after the re-
quest has been mage.]

(20 U.8.C. 1232g(n) (1) (A))
COMMENT

This section is drawn from section
438¢a) (1) ({A}) of this Act.

Subpart C—Challenges to the Content of
Records

§ 99.20 Right to a hearing.

Each educAtiohal agenecy and institu-
tion shall provide parents [of studentsl,
and -eligible students, (who are or have
been in attendance at a school of such
ageney or at such institutionl (an op-

portunity for a hearing by such agehcy ”

or institutioiil [to challenge the content
of such students’ education records in
order to insure that the records are not
inaccurate, misleading, or otherwise in
violation of the privacy or other rights
of students, and to provide an oppor=
-tunity ,for the correction or deletion of
any such inaccurate, misleading, or
otherwise inappropriate data contained
. theretivhnd to insert into such recotds &

«written explanation of the parents] and
(celigible students [respecting the content
of such records.]

(30 U.8.0. 1232g(a) (2))
COMMENT
This sectiov is drawn from section 438
(a3 (2) of the Act.
The Buckley/Pell Statement provides
the following elaboration as to what

tyves of hearings and challenges are con-
teraplated by section 438(a) (2):

The amendment 18 Intended to require
edticational agencies and Institutlons to cons
forin to fate information tecord-keeping
practices. Tt s not intended to overturni es=
tablistied standards and procedures for the
challetige of substantive declslons made by
the thstitution. It i§ intended, however, to
.open the bnases 6n which declsiona ate made
to fiore ScFutbitiy by the stiidents, of thelr
parents about whotn declsions are being
madeé, and tv give them the opportinity to
challefige and to cotrect—of at least entef

. o explanatory statement—inaccurate, miss
leading, of ihappoptiate information about
hem Which firaf be in their files and which
BIAy éoﬁeﬁbute. of have contfibuted to an
ipoftant decision made abous them by the
{nattbrtion,
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The law intends that parents have & full
and fair opportunity to present evidence
to show that their chlildren's records con-
tain inaccurato, misleading or otherwise in- .
appropriate mrormat.lon The hearing should
be held and the Institutlon’s decision
rendored within a reasonable period after
the parent’s request. There has been much
concern that the right to a aearing will
permit a parent or student to contest the
grade given the student’s performance in a
course. That i5 not intended. It 18 intended
only that there br procedurcs to challenge
the aceuracy of Institutional records which
record the grade which was actually given.
Thuy, the parents or student could seek to
correct an improperly recorded grade, but
could not through the hearing required pur-
suant to this law contest whether the teach-
er should have assigned n higher grade be-
cause the parents or student belleve that
the - student was entitled to the higher
grade.

On the other hand, if & child has been
labeled mentally or otherwise retarded and
put aside in a speclal class or school, pare
ents would be able to review the materials
in the record which led to this Institutional
dectsion, and perhaps seek profegsional ase
sistoance, to see whether these materials cons
tain inaccurate information or erroneous
evaluations about their child,

(Cong. Rec. $.21488 (dally ed., December 13,
1974).) .

§99.21 Informal proceedings.

Educational institutions may attempt
to settle a dispute with the parent of a
student or the eligible student regarding
the content of the student’s education
records through informal meetings and
dlscusz,ions with the parent or eligible
Student.

(20 U.8.C. 1233g(a) (2))
COMMENT

Section 438(a) (2), which requires “an
opportunity for a hearing” does not pre«
clude attempts to settle disputes by in-
formal means. Formal hearing pro-
cedures may only be necessary when such
informal means are not satisfactory to
the parent (or eligible student,) or the
educational institution,

§ 99.22 Formul proccedings,

Upon the request of either party (the
educational institution or the parent (or

" eligible student)), the hearing required

by § 99.20 shall be conducted under the
procedures adopted and published by the
institution under §99.5(b)(6). Such
procedures shull include at least the foi-
lowing elements:

(a) The hearing shall be eonducted
and decided -within & reasonable perlod
of time following the reqiiest for the
hearing;

(b) The hearing shall be conducted, .

and the decision rendered. by an 1nstl-
tutional official or other party who does
not have a direct interest in the outcome
of the hearing:

(¢) The parents or eligible student
shall be afforded a full and fair oppors
tunity to present evidence relevant to
the issues raised under § 99.20; and

(d) The decision shall be rendered in
writing within a reasonable period of
time aftes the conclusion of the hoaring.

(20 U.8.0. 1233¢{a) (2))

&

- ald;1
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COMMENT

This section specifies certaln due proe-
ess procedures which are felt to be
needed for a full and fair hearing.

The Buckley/Pell Btatement provides
the following guidance:

The 1aw 18 not specific concerning the for-
mat, procedure, o mechanism for the con-
duct of such & hearing at the 1 level, lt.
15 the intent of the sponhsors of th
ments that again a rule of rea.son wo

Since the hearing 18 to be conducted at
local level, a detalled specificatio ot p
dures cannot be dmwn tha.t could

terences In some cases, a
mlght wish to offer the parene

about the oonumt of records 1

ter handled at the local school 16 ;
the intent of the Amendsient
schools with onerous hearing proé

{Cong. Reo. 8. 21488 (daily ed., Dncember 13,
1974).)

Subpar. D—Release of Personally
Identifiable Records

§99.30 Consent.
Educatlonal institutions shall not, pel‘
se Of educh-

tion records or persona.lly id
formation contained therein
directory information)
without the written consen,t

ellgible student to any party other ﬁlmn
the following: - R,
' (“), [other sch_ool omcials. Ineluding

institution to have legitimate educa-
tioaal interests;)

(b) {Officials of other schools or §chool
systems in which the studem fée
intends to enroll, upon condition th
the student's parentg be notified of ﬁhe
transfer, receive & copy of theé record if
desired, and have an opportiinity for a
hearlng to challenge the content of the
record;

© Subject to the conditions set forth
in § 99.37, [autnorized representatives of
(1) the Comptrolier Gerieral of ihe
United States, (2) the Secretary,] (3)
the Commissioner, the Diréctor of the
National Institute of Educatiofi, or the
Assistant Secretary for Eduecation (20
US8.C: 1221es3(c)), or (4) iState édii-
cational authoritles; ]

(@ (In connection with a s udents
application for, or rece’pt of, finaticial

(e) (State and local officlals or aiu-
thorities to which such infofmation 1is
specifically required to be réported of
disclosed pursiuant to State statiite
adopted prior to Novembef 10, 1974:)
(Nothing 1h] [this paragraph shafll rars-
vent a State from further limiting the
number or type of State of local officials
wﬁg will continue to have access there-
under; ]




féleass of re

% of edneatlonml agcneles
!or the purpose o

intgtering studgnt ald

AT 1 proving instruction, it

' are condueted in such a

i1} not periit the personel

students and theii' par-
se

ntion wtﬁ be des&royed\ when no
3 g\%ggn;tor the purpose for which
5 m wg\! ]l

x.

tion that. parents and
-notifled of all such or-
 in.- advance of the com-

COMM

: J

, a.) seis out the statutory
' (b) (1) (A), It should be
 terim “transfer” in para-
refers to the transrer of the

i (c) includes a list. of those
j eime within the définition
i st rabive heads of education
}r secuon 408(c) of GEPA,
hin're’erencing a définition else~
GEPa {for ease of comprehen-

endmant to sectlon 438;
) sets out 438(b) (2) (B)
nﬂﬁ exception to the 438 (b)
16t for parental consent.

d b“@ noted that the requires
section 438(b) relate only to
féleat fecorded data or information
from recorded data that is personally
dentifiable: There are no testrictions on
oral communications not based on ine
*mﬂoﬁ fiom education records, nor
ﬂﬁéﬁ ﬁééﬁléﬁ 438 forbid release of dita
that is noﬁ personally identifiable to &
sindéﬁe -0F his or her family (fof ex=
ﬁoyge., Biléase of statdstical informas
996:31 Conbenit af ebnsent,

ments, in.

.
e 23 .5

"'p.

' Where the eonsent of & parént oi '

aligible student is required under this
it for the release of ocdutation records,
{f aialt be fn writing, be signed and da.ted
by the peisen eiving siich consent, an

shall inélude (a) a specification of the

IERTIRYHIAR 4 ﬁ’-ﬁ

gov“ermni the rights of such ﬁiﬁfﬁ )

‘Erecords, to be noleued.;l ) !Qhe ua-
sons for such relem?l,‘ and (¢) thenames
of the parties (to whoin) such records
will be released. .
(200.5.C. 1232g (1) {1), (2) (A))
‘COMMENT

This section is based on section 438(b)

(1) and (b) (3) of this Act.

899,32 Co;;z to bie provided to parcnu w

o¥ cligih udents.

Where the ¢onsent of a parent-or ellul*-
ble student is required under- this part
for the release of education records, [a
copy of the records to be released] shall

b2 provided on request to. (a) fthe stu-

deut’s parents) (or the eligible studont) :

and (b) [the student} who is not an

eligible student, [if desived by the par-
ents),

(20 USC. 12333(b) (3) (A)

CoMmENT
This. section sets out one of. the res
quirements of section 438¢b) (3) (A) epnd
interpiréts the phrase “if desired by the
parents” as moditying both 9'parents”
anc. “the student” so that copies ne
not ‘be automatically sent out wh
or not desiec y the parents, This

ful to require institutions to. provlde
coples for the parents if they do not
want copies. In any cast, th joni

providés parents and ellglble student.s
with the mht to obtain coples on res

§ 99,33 Authority of pareiit o give
conselt.,

(2) Except as otherwise provided in
this section, any pa:
give a written parental consent requis
underthlsﬁirt. '

(b) Where parents are separated' or
divorced, a.written parental consent res

quired undér this part may be obtiﬁxed ~

from either parent, subject to any: agree-

ent between sich pafen 8 OF court order

\»A .A’i

et 1 oee of & shidunt whose -y
rdian 1s an on; & 5 in=
depe ent of the institution shall be ap-
pointed pursuait to State and 1664l ur“
to give a written parental co 6 re-
Giided under this part, -

(30 U.8.0. 1252g(b) (1), ()

Comnimir

This section attemipts to make clear
what is meant by “parentdl® eﬁﬁﬂ
Paragraph .a) provides that consent
73 mgfea ﬁg! only one parent,
8iti ns ﬁﬁm eotirt ofders or sepafa-
o o Eorams Alect 6 Plahte o the
ren ;
Rbecting the ohild
Paragraph (6) & tdéi@éﬁi to ma
situations where institutions may have

9
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PROPOSED RULES UEST Wﬂ AVMMBI.E

confuctmg lnterests . "

Theére nay still be problemis: ride
provision if the thlrd party: guard.
nob dulv appoln

(B 18 proposed to deal with yzat

gdo'#sé ﬂefminme.—-m el

of the pufnoses of the exoepion #et

forth in §908.30(a), t-eiease oz i‘éﬁﬁi‘tﬁ
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amgng the component units of an edu-

cational institution (such as the various

colleges which may comprise a univer-

sity) will be considered to be a release

%9 other school officials of that institue
ion.

(20 U.8.0.1232g(b) (1) (A))

§99.37 Release 1o Federal and State
officials,

(a) Nothing in this part {shall preclude
authorized representatives of] the offi-
olals listed in § 99.30(c) [from having
foeess to st:udent or other records which

] in connection with the
fon of Federally sup-
programs, or in con-

ection with the enforcement of the Fed-
era| legal requirements which relate to
such programs],

(20 U.8.C. 12328(b) (3))

. (b)~As used In this section, the term
“authorized representatives” may include
contractors.

(e) Except (1) where the consent of a
parent or eligible student has been ob-
ﬁnined pursuimt to §§99.31-99.33 (sub-
ehe Geneml Educatlon Provisions Act),
or (2) Iwhefi collection of personally
identifiable information is specifically
authorized by Federal law, any data col-
‘lected byl the otficials listed in § 99.30
(o) ishall be protected in a manner
which will hot permit the personal iden-
tification of stiidents and their parents
by other than those officials, and such
personally identifiable data shall be de-
stroyed when no longer needed for such
audit, evaluation, and enforcement of
Federal legal requirements.]

COMMENT

This section sets out the requirements
of section 438(b) (3).

Section 438(b) (3) provides that insti-
tutions may not deny the officials listed
in §99.30(c) access to records for cer-
taln purposes, but may limit what data
they may take away from such records,

1t was conisidered whether this section
should ineliide a provision stating what
limits are or atre not placed on data-col-
lection by the Office for Civil Rights
(OCR) . However, it has been determined
that section 438 does not restrict OCR's
ability to obtajn persontlly identifiable
dita in connection with the enfoice-
ment of civil rights requirements.

§99.38 Heeord of access,

a) (Each educational agency or in-
stitution shall maintain & record, kept
with the education records of each stu-
dent, which will indicate alll parties
fother than those specified in1 § 99.30(a)
{which have requested or obtained ace
cess to B student’s edueation records
maintained by siich educational agency
of institution and which will indicate
specifically the legitimate juterest that
each sich] party Chas ih obtaining this
information.]

B [8iuch record of access shall be
available only to parentsl of eligible
stiidenits, (to the school official and hisl
of her [assistants who are responsible for
the eustody of sich records, and to pets
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sons or organizations authorized in, and
under the conditions of] § 99.30 (a) and
(c) [as a means of auditing the operatlon
of the system.}

(20 U.8.0. 1232g(b) (4) (A))
COMMENT

This section sets out the requirements
of section 438(b) (4) (A).

§99.39 Transfer of information by third
purties,

(a) Educational institutions shall
not release [personal informationl] on a
student except lon the condition that}
the. party to which the information is
being itransferred! (will not permit any
other party to have access to such infor-
mation without the written consent of
the parents] or of the eligible student.

(b) Educatiohal institutions shall in-
clude, with any information released to
a party under paragraph (a) of this sec-
tion, a written statement which informs
such party of the requirement set forth
in paragraph (a) of this section.

(20 U.s.C. i232g(b) (4) (B))
COMMENT

This section sets out the requirement
contained in section 438(b) (4)(B) and
requires institutions to provide a written
statement to those to whom data is re-
leased that they cannot subsequently
release the data, in personally identifi-
able form. to any other party without.ob-
taining consent of a parent or of an
eligible student.

§99.40 Directory information,

[Any educational agency or institu-.

tion making public directory information
shall give public noticc of the categotries
of information which it has designated

. as such information with respect to each
student aitending the institution ot

agency and shall allow & reasonable pe-
riod of time after such notice has been
given for a parent to inform the insti-
tution or agency that any or all of the
information dJesignated’ should not be
rele:u.]v,ed without the parent’s prior con-
sent.

(20 U.8.C. 1232g(a) (6) (B))
COMMENT
This section is required by section 438
(®) (5) (B),
Subpart E—Enforcement
§99.60 Office and review bourd.

The Secretary is requlred to establish
or designate an ofice and review board
under section 438(g) of the Act, The of-
fice will investigate, process, and-raview
violations, and complaints which tday be
filed concerning alleged violations of the
provisions of section 438 of the Act and
regtilations in this part. The review board
will adjudicate cases referfed to it by
the office.

(20 UB.C. 1232g(8) )
£99,61 Assurances required--generul,

Every application, proposal, and plan
submitted to the Comitissionér by an
educational istitution (fof a Efant [

10

BEST COPY AVAILABLE

1215

tract, loan, or any other type of fundmg
under the - programs referenced
$ 99.1(a)) shall, as a conditio
proval and the extension of ‘ade
funding pursuant to.the appncgtlon. ( a,)
contain or be accompanied by an asstir-
ance that the educational institution
making such application is in compliance
and will continue to comply with the
provisions of section 438 of the Act and
the regulatlions in this part, 6r (b) muke
specific reference to such an Assurasice
previously filled with the Secretary by
that institution.

(20U80. mazg(r.) )
COMMENT

Wihlle there is no explicit re
for such an assurance in sect:l i
tion 438(f) states the Secre
tuke appropriate action to enf " the
provisions of seition 438. Fgr er; the
statutory language “no funds:shall be
made available" would seem. to ¢
the Secretary to require some
surance as a condition of !
eiiable the Commissioner
whether Lie is making fund
a recipient who, is in & pos
ply with the requirement. B¢
agencies or institutions may nok.
to come into compliance immedia
cause of conflicting State laws
99.63 makes allowances for 80
stances. Tlis approach is au
438(f), which states that ter
may not occur until the Se
determined that compliance
obtained by voluntary means.

§ 99,62 Assurances roqnired—snl»grums'
and subcoriifacts,

Any educatlonal mstltuglqp ; vhlci;iﬁ re-

(whether by subgrant, contract; siibcois
tract, or otherwise), require Such d
lnstltutlon to submit to it an

ance and wm contmue to comply with

the provisions of section 438.0f the Act

and the reguiations in this part.

(20 U.8.0. 1233g(1))

§ 99.63 Assurances——conflict with S:ate
or locul luw.

(a) In the event that an educatloual
institution catrinot provide the assui=
ancé required th §§ 99.61 or 99.62 because
a State or local law conflicts with the
provisions of section 438 of the Act or
the regulations in this part, the in ti-
tution shall so state in each of its appils
cations, proposals, and plans submitted
to obtam Federal funds which ate gubs
jeet to this part, glven the text and legal
citation of the conflicting 1a5w.

(b) (1) The Secretary may waive the
requirements in §§ 99.61 aiidl 99.02 for &
limited period of tniie\undex‘i ths cifeiims -
stances set forth in paragraph () of
this section. : :

(2) The waliver will be granted only
for such period as may be reasonably
necessary for the pertinent State of 160al .
leglsiatlve body (and/of exedutive)

~

NO. 3-~MONDAY, JANUARY 6, 1978




i
¢
b
I
;
§
I
i
i
3

S PP W 7 ]+ v Ty T ey O
1 i o e

e — e

e o e e i o e AT e

-whether there has been a faflure to com-
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flicting State or locai law to bring it
into conformity with section 438 of the
Act ang this part.

~ {g) During the period of a waiver un-
der paragraph (b) of this section, the ed«
ucational institution to which such
walver applies will not be penalized with
regard to the availability of Federal
funds.

© {20 U.8.C. 12926(1))

§ 99.64 Reports and records.

Bach educational institution shall (a)
make such reports, in such form and con-
taining such lnforma,tlon. as the Office
or the Review Board may require to
carry out its functions under this part,
and (b) keep such records and afford
such access thereto as the Office or the
Review Board may find necessary to as-
sure the correctness of such reports and
compliance with the provisions of sec-
tion 438 of the Act and this part.

(20.U.8.C. 1232¢ (f). (8))
§99.65 Complaint procedure.

(a) Complaints regarding violations
of section 438 of the Act or of the regu-
lations in this jnat shall be submitted to

- the Office in writing.

(b) A complaint must be received by
the Office not later than 180 days from
the date of the alleged violation unless
the time for submission is extended by
the Office.

¢e¢) (1) 'The Office will notify each com-
plainant and the educational institution
against which the violation has been al-
leged, in writing, that the complaint has
been received.

(2) The notification to the instifution
under paragraph (c¢) (1) of this section
sl\all mclude the substance of the alleged

ply with the provisions of section 438 of
the Act of the regulations in this part,
and may permit further written or oral
submissions by both parties.

(2) Pollowing its investigation, the Of-
fiee will piovide written notification of its
findifigs, and the basis for such findings,
to the complainant and the institution
invelved.

(3) If the Office finds that there has
been a failure to comply, it will include
in its notification under paragraph (d)
(3) of this section, the specific steps
whiich miist be taken by the educational
fnstitution to bring such institution into
compliance. The notification shall also
et forth & reasonable period of time,
giten all of the cifcumstaiices of the case,
for the institution to voluntarily comply.

R TS
" have an opportunity to .alter the con-
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(e) If the educational institution does
not come into compliance within the pe-
riod of time set under paragraph (d) (3)
of this section, the matter will be referred
to the Review Board for a hearing under
8% 09.66-99.69, inclusive,

§ 99.66 Termination of funding.

If the Secretary, after reasonable no-
tice and opportunity for a hearing by the
Review Board, (1) finds that an educa-
tional institution has failed to comply
witk the provisions of section 438 of the
Act, or of the regulations in this part,
and (2) determines that compliance can-
not be secured by voluntary means, he
shall issue a decision, in writing, that no
funds under any of the Federal programs
referenced in § 89.1(a)- shall be made
avallable to that educational institution
(or, at the Secretary's discretion, to the
unit of the educational Institution af-
fected by the faillure to comply) until
there is no longer ‘any such failure to
comply. .

(20 U.S.C. 1232g(1) )

§ 99.67 Heuaring pirocedures.

(a) Panels. The Chairman of the Re-
view Board shal{ designate Hearing

Panels to conduct one or more hearings

under § 99.66. Each such Panel shall con-
sist of not less than three members of the
Review Board. 'The Review Board may, at
its discretion, sit for any hearing or class

of hearings. The Chairman of the Re-

view Board shall designate himself or any

other member of a Panel to serve as ”

Chairman.

(b} Procedural rules. (1) Wlth respect
to hearings involving, in the opinton of
the Panel, no dispute as to & material
fact the resolution of which would be
materially assisted by oral testimony, the
Panel shall take appropriate steps to af-
ford to each party to the proceeding an
opportunity for presenting his case at
the option of the Panel () in whole or in
part in witting or (i) in an informal con-
ference before the Panel which shall
afford each party: (a¢) Sufficienit notice
of the issues to be considered (where such
notice has not previously been afforded) ;
and (b) an opportunity to be represented
by counsel,

(2) With respect to hearings involving
a dispute as to a material fact the reso-
lution of which would be materially
assisted by oral testiimony, the Panel shall
afford each party an opportunity, which
shall ineliide, in addition to provisions
réquired by subparagraph (1) (i) of this
paragraph, provisions designed to assure
to each party the following:

() An opportunity for & record of the
proceédings;

dl) An opportunity to DféSent wite
nesses on the party’s behalf; and .

e T
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(1if) An opportunity to cross-examine

other witnesses either orally or through
written interrogatories.

(20 U.8.0. 1233g(g) )
COMMENT

This section and the sections which
follow are drawn, with some modifica~
tion, from the procedures established by
the Secretary for the Grant Appeals
Board, 46 CFR Part 16.

§99.68 Hearing l)efore Pancl or o Hear-
ing Officer.

A hearing pursuant to §99 67(b)(2)
shall be conducted, as dete ! y
-Panel Chairman, either be
or a hearing officer. The I
may be (a) one of the mem : ol
Panel or (b) a nonmember who is ap=
pointed as a hearing examiner under 5
U.Ss.C. 3105.

(20 U.8.0. 1232g(g))
£ 99,69 Inmitial decision ; final decision.
(a) The Panel shall prepare an initial
written decision, which shall inclide
findings of fact and conclusions.
thereon. When a hearing is
before a hearing officer alon
ing officer shall separately
the facts and conclusions wh
incorporated in the initial deci; loh pre-
.pared by the Panel. g )
(b) Coples of the initial dec

f 8
unless. within 26 days after. the T
tion of the time for receipt of g
comments, the Secretary gg;&eh thi
Review Board in writing of . his deter-
mination to(revlew such declg\lo )
~ (d) In any ecase in wh!cﬁ tha, Séere
tary modifies or reverses the ibitial
cision of the Panel, he sh 0
such action by’ wrltteﬁ sta t o
grounds for such modificatich of Fe )
versal, which shall promptly be m d
with the Review Board.

(e) Review of any initial de¢ision by

the Secretary shall be bassd upon siich
decision, the written record; if axy, of
the Panel’s procéedings, and wrlﬁten
comments or oral arguments by thé pair=
tles or by thelr counsel, to the proceed«
ngs.
+ (f) No deélstonn under thla seétion
shall become final until it is. gerved upon
the educational institution involved of
its attorney.

(30 U.8.C, 1233g(1Y)
[FR Doc.76-286 Piled: 1-3-78i8:48 amy
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