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FOREWORD

The juvenile justice system in the United States is in the process of trans-
formation, Recent court decisions have impacted strongly on many traditional
methads for processing juvenile cases at the various levels of the judicial system.

The winds of change have been particularly strong in the area of procedural
safeguards and the iuvenile’s right to legal counsel. Largely overlooked in the
rethinking of juvenile justice, however, is the role of the juvenile prosecutor.
And yet the prosecutor bears a double responsibility: protecting society against
criminal behavior while at the same time preserving the juvenile's rights.

This study analyzes the functions of the prosecutor in the juvenile system.
The rescarchers examined in detail the existing prosccution system in the Boston
Juvenile Court and surveyed procedures in a number of other cities. Their find-
ings show a wide disparity in practice and, the authors believe, in the quality
of justice dispensed.

In Boston, for example, the arresting police officer is solely responsible for
presenting evidence. Equipped with only such legal training as his law enforce-
ment carcer may have given him, he frequently must confront either a public
defender or a private attorney. In such cases, the report notes, the odds would
appear to be weighted against the law enforcement interests of the community.

To develop a judicial framework which scrves both the rights of the accused
juvenile and the safety of the community, the study recommends that juvenile
courts adopt a modified version of the prosceutor-defender structure which has
long served the adult criminal justice system. Included in this report are guide-
lines for such a juvenile prosccution system.

LEAA publishes this report in the belief that the issues it raises can contribute
to current cfforts to develop a fair, effective system of juvenile justice.

CHARLES R. WORK
Deputy Adminstrator
for Ad ministration
Lat Enforcement
Assistance Administration
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SUMMARY

L

With the Supreme Court dedisions in G/t and
other recent cases, there has been a pereptible
trend away from the very intormal, paternalistic
mudels of the past in favor of greater formality in
the adjudicative process. Although the future shape
of the juvende justice system remains in flux,
recently-imposed requirements have already created
scrious stresses i the administration of juvenile
justice, and have riised many new questions con-
cerning the future ot juvenile justice in the United
States.

Within this developing controversy, the matter
of juvenile prosceution assumes new importance,
Virtuatly ignored in the literature, the juvenile
proscoutor has, in the past, occupied a status of little
consequence. However, with the growth of defense
counsel participation in juvenile court procecdings
and the increasing number of legal issues which are
now being raised at all stages of the process, the
effects of nadequate prosecutorial services take on
significane new dimensions.  Certainly, whatever
the future course of juvenile law, the role of
prosceution will, of necessity, have to I rethoughe,

Accordingly, our cffort was directed roward a
comprehensive examination of the need for attor.
ney-prosceators in juvenile delinquency proceed-
ings and a consideration of the appropriate scope
of their rosponsibility. Although much of our
empirical research was focused on the Boston Juve.
nile Court, where proscoution is conducted by
police officers, considerable attention was given to
placing vur findings in a national context. In addi-
tion ro a review of statutory and other legal mate-
rials fromy man; states, on-site visits were made to

T ees
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three jurisdictions and a survey of juvenile court
judges in the one hundred largese cities in the
country was conducted.

Throughout the course of our work, we were

guided by certain preliminary assumptions which, -

in turn, were tested throughout the project and
which now follow. As an advocate of the state’s
interests, the juvenile court prosecutor must balance
considerations of community protection with an
cqual duty to promote the best interests of juve-
niles. His responsibilities to prepare and present
the stare’s case must be tempered by his role as
parens patrice and by 2 commitment to the child
welfare concerns of the juvenile court. Accordingly,
the prosccutor must assume a major role in pro-.
tecting the legal rights of juveniles by proceeding
only on legally sufficient petitions or complaints,
by insisting chat police field practices arce consistent
with legal requirements, and by encouraging fair
and lawful procedures in the court, Similarly, he
should participate mn efforts to adjust and divert all
appropriate cases prior to adjudication and to strive
to obtain the least restrictive alternatives which
may be warranted for those juveniles who are
referred to the court. While the establishment of
a balanced adversary system in juvenile courts is
an essential clement in their future development,
the cause of juvenil. justice will pot be served if
the traditional ideals of the juvenile court move-
ment are lost as a consequence. it is, therefore,
imperative that the design and implementation of
new programs of juvenile prosccution be aimed
toward sustaining and enbanciag the court's orig-
inal high purposc.

The findings of this rescarch form the basis for
the recommended guidelines for juvenile prosecu-

<



tion which conclude the repore. It is hoped that
these guidelines will have useful application to
juvenile courts throughout the country as they
seek to formulate new ditections for juvenile
prosecution.

IL

In spirie, the juvenile court was designed to
function as a “non-legal” social agency, providing
needed care to endangered children, and resorting
to coercion only as necessary to serve the best
interests of the child. Hearings were to be con-
ducted informally and in private, legal “rechni-
calities” were to be put aside, and records were to
be kept confidential. Because the judge and pro-
bation staff were to act as “parens patrice.” in the
child's best interest, claims that the child needed
representation by counsel or other protection of
his "rights” were viewed as misconceived. The

- court's process was to be paternalistic rather than

adversary. The function of the proceedings was to
diagnose the child's condition and the prescribe
for his #eeds—not to judge his wcts and decide his
rights.

However, the essential thrust of the recommen-
dations of the President’s Task Force on Juvenile
Delinquency and the Supreme Court’s decision in
Garnlt was that greater procedural formality in
juvenile courts was needed in order to safeguard

the constitutional rights of juveniles. Develop-

ments which have taken place since 1967 have,
for the most part, continued this trend.

However, for juvenile courts to survive as dis-
tinct institutions dedicated to non-punitive treat-
ment and rehabilitation of offenders, they will
have to continue to absorb the impact of judicial
and legislative actions which “legalize” and “for-
malize” their processes, without surrendering their
distinctive goals. Valid criticisms of existing proce-
dures, whether on grounds of unfairness or incffi-
ciency, should be anticipated, and solutions should
be tailored which will interfere as little as possible
with the substantive goals of the system.

ITL

The traditional juvenile court process did not
include a “prosccutor” in the sense of a legally
trained person with responsibility to represent the
state in court proceedings. For several reasons, the
inclusion of such a role would not only have been
scen as unnecessary, but as positively harmful to
the proper functioning of the court. Juvenile court
proceedings were designed to diagnose and treat
the problems of children appearing hefore the
court. The proceeding was conceived to be one
instituted “on behalf” of the child, rather than
against him. In this proceeding the state was repre-
sented by the judge, who had the dual role of
deciding whether the court had jurisdiction over
the child and, if so, of prescribing that disposition
which would best further the state’s interest, as
parens patrise, in promoting the child’'s welfare.
Proceedings “on hehalf of the child” could often
be instituted by "any reputable person,” bue it
generally fell to the probation officer to investigate
and actually prosecute the petition in court.

The participation of a state prosecutor would
have implied the existence of some particular state
interest which required advocacy, an interest dis-
tinct by definition from those of both the child
and the judge (court). But such a conception was
considered contrary to the traditionally prevailing
notion that only one interest—the child's——was at
stake in juvenile court proceedings.

Aside from the impact of defense counsel in
juvenile delinquency cases, according to the post-
Guult, “due provess” view of the juvenile court, it
is no longer possible to conceive of juvenile court
proceedings as involving a single interest—the
child’s. Until, at lcast, the adjudicatory stage has
ended, the Constitution requires procedures which
recognize that distince and possibly conflicting
interests arc involved, The State has un interest in
taking jurisdiction over appropriate juvenile sub-
jects on two grounds: to protect socicty from
threatening conduce and, as parens patriac, to
promote the juvcnile's welfare. The child, on the
other hand, has an interest in avoiding inappro-



priate oF unneeessary ovenile court proceedings,
stigmatic  adjudications, and  other  consequent
depeivations. This recognition of potential adver-
ariness in juvenile court proceedings was expressed
in the Supreme Court's application of various proce-
dural protections drawn from the Constitutional
requitements in cnminal proceedings.

Aggressive defense of the child's interest in
avoiding adjudication is now taking such “tech-
nical” torms as supprossion of illegally seized evi-
dence or defective witness identifications, demands
for probal-le cause hearings, and objections to the
sufficiency of proof. Without any legally trained
prosceutor available in the juveaile court to pre-
sent the stiate's response to such objections, the
state’s interest muy not be represented adequately,
unless the judge compensates by acting as prose-
cutor. When the latter occurs, as it has in many
instances, other problems arise,

A review of juvenile court legislation currently
in force across the nation discloses considerable
variation among the junsdictions on the question
of prosecution, About half of the state’s Laws still
reflect the traditional, pre-Guade conception of
the juvenile court by their silence on the subject
of prosccution, although they will assign partic-
ular prosccutorial roles, such as preparation of the
petition, or presentation of the evidence, to the pro-
bation officer or judge. In at lcast nine jurisdictions,
the participation of professiomal prosecutors, at
least in certain kinds of cases, is mandatory. In
cleven jurisdictions, such participation depends
upon the juvenile court’s discretionary request or
consent. In some states, authority for professional
prosccution is found not in statutes, but in court
rules, or in the “inherent power™ of juvenile court
judges to procure necded assistance.

Statutes which do provide for mandatory or
discretionary participation by prosecutors in juve-
nile court proceedings typically offer few details
on the nature or scope of such participation. While
¢ statute may rostrict the categories of cases in
which the judge is authorized to request prosecu-
torial participation (e.g.. in delinquency  cases,

contested cases, cases where the juvenile is repre-
sented by counsel, ¢t¢.), no criteria for guiding
the court's discretion, such as the complexity of the
Case, are given.

There is recenr evidence, however, based upon
newly enacted avd proposed rules and statuees,
that there may be a dedided trend in the direction
of increased utilization of prosceutors in juvenile
court. At the same time, it is clear that there is
little agreement on the precise nature and defini-
tion of his role.

In an effort to obtain information concerning
the current status of juvenile court prosucution as
well as the views of juvenile court judges on the
role of juvenile prosecution, a survey was conducted
of juvenile judges serving in the one hundred
largest cities in the United States.

The survey data revealed that the representation
of juvcniles by attorneys has increased dramatically
since the Gunlr decision in 1967, Although full
representation of juveniles is not yet a reality,
attorneys are playing a far more prominent role
in juvenile procecdings than cver before and, in
delinquency proceedings based upon  seriou:
offenscs, are representing more than 7567 of juve-
niles in the majority of the surveyed cities. The
increase in defense counsel participation in juvenile
proceedings has been accompanied by a sharp risc
in the use of professional prosecutors. Almost
95¢; of the responding cities reported that
attorney-prosceutors  regularly  appear in their
juvenile courts. In almost half of these citics, the
regular use of professional prosecutors began since
the Garelt decision.

Although they appear regularly, the frequency
with which attorney-prosecutors  participate  in
juvenile proceedings varies, but is greatest in cases
involving scrious delinquencies. Almost 60¢7 of
the cities reported that professional prosccutors
appear for the state in more than three-quarters of
all fclony-based delinquencies. Only about 3067
of the citics reported that professional prosccutors
are used in more than chree-quarters of their PINS
cases. Although levels of defense and prosccutor



imvolvement show similar variatien by ase type

Coverall, attorney reprosentation ot the juvenile

appears to exceed that ot the state.

An onamnation of the attornevproscaitor’s
participation in specific court fumenions reveals that,
by and large, his role is a restricted one, Hesarcdy
participates in initial detention dedisions or their
review nor is his lawver's expertise often utilized
in the preparation or review of petitons. He repre-
sents che state in pretrial motions, probable cause
hearings, consent decrees (where they are used)d
and, of course, at adjudication hearings, However,
the attorney-proseeutors’s prosence is diminished at
the disposition stage and only rarcly is he respon-
sthle tor recoamending dispositions to the judge.

© Almost two-thirds of the 137 responding judges
were sattsfred with the extent of attorney-proseou-
tion in their courts while one-third favored a more
extensive role for professional prosceutors, In and
of itsclf, the present frequency of  professional
prosccutorial involvement appears to be unrelated
to judges” attitudes toward extending the role of
attorney-prosecutors. However, judges in courts
with unbalanced adversary systems were far more
hikely to approve wn increase in the role of pro-
fessional prosecutors than were judges in courts
displaving a balance in the amount of prosccn-
torial and defense counsel involvement.

A majority of judges favored the use of attorney-
prosecutors in all juvenile cases. Support for broad
participation by professional prosceutors was most
often found among judges from jurisdictions where
prosccutors already participate heavily, Resistance
to a broadly inclusive role for professional prose.
cutors was most apparent in jurisdictions where
proseeution is relatively inactive,

The judges surveyved were encouraged to include
extended comments coneerning the use of attorney:-
prosecutors in the juvenile court. The judges who
returned narrative comments were unanmious in
their support of the use of attorney-prosecutors. In
the vast majority of responscs, this support could
be related to the increase in attorney representation
of juveniles since Gaudlt. While a number of judges

raised spacific needs tor professional prosecution
such as in prepanng or screening petitions, most
dted the need to maintain adversary balance in
their courts. Although there were phitosophicl
ditferences among judges with reference to Gandt,
the recognitions of the need tor attopney-proscu-
tors in the juvenile court setting seemed to override
any basic differences in judicial philosophy.

IV.

As one of the oldest independent  juvenile
courts in the country, the Boston Juvenile Court
has achieved considerable respect as a court with
high commitment o the treatment and rehabilita-
tion of juveniles and to the protection of juveniles’
fegal rights, In recent years, the court has moved
increasingly toward the adoption of a full adversary
madel for the adjudication of juvenile offenses
and, through the cfforts of its presiding: fustice, has
enconraged the active participation of legal counsel
for juveniles. With almost 907 of all juveniles
represented by counsel, defense attorney represen-
tation in the Boston Juvenile Court cequals or
exceeds that of any juvenile court in the country,
Yet, in spite of the very widespread involvement
of Lawyers to represent juveniles, there has been no
corresponding increase in the use of attorneys 1o
represent the state. Like Massachusetts'  diserict
courts, which have always made extensive usc of
police prosecution, the Boston Juvenile Court uses
police officers, exclusively, in the prosceution of its
cases. In this regard, the Boston Juvenile Court
is among the small minority of big-city ‘uvenile
courts which still do not utilize profession: | prose-
cution. The tremendous gap between  atic mney
representation which s available to the state ond
that which is available to the juvenile makes the
Boston Juvenile Court unique,

The Boston Juvenile Court also lacks any intake
screening mechanism for the informal adjustment
or diversion of cases. The absence of in-court adjust-
ment procedures places greater power in the hands
of the police in controlling the flow of cases than
they might otherwise have. In examing the oppor-
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tunities and needs tor adjustment and diversion
procedures in the Boston Juvenile Court, the
limitations of police prosccution assume critical
importance,

Nine police officers are used to provide most
prosccutorial services in the Boston Juvenile Court,
Eight are juvenile officers assigned to the three
district police stations which cover the area in
Boston falling within the jurisdiction of the Boston
Juvenile Court. They generally spend the mornings
in court proseeuting cases which arise out of their
respective districts and the latter portion of the
day in performing their regular responsibilities as
juvenile otficers in their districes. A police sergeant,
attached to hudquarters, has overall supervisory
responsibility for police prosecution in the court.
None of the juvenile officers is an attorney or has
had any formal legal traming,

In theory at least, all arrests of juveniles in a
particular police districr are screened and processed
at the stationhouse by a juvenile officer who, if the
case is not adjusted at the police station, will sub-
sequently prosecute the case in court. In fact, about
3077 of all cases are prosceuted by persons other
than the regular police prosecutors (the juvenile
officers ). In most instances, these cases are pre-
sented by the police officers who made the arrests.
The regular police prosccutors may also present
cases in which they were the arresting officers.

The Massachusetts Defenders Committee pro-
vides state-wide public defender services o indi-
gents in criminal and juvenile proceedings. Since
July 1965, the Mussachusetts Defenders has
assigned at least one lawyer to represent juveniles
in the Boston Juvenile Court and, in cach year
since it began its work in the court, has represented
an increasing number of juveniles. Although
privarcly retained counsel occasionally appears in
the court and some cases are still assigned to mem-
bers of the private bar, the Massachusetts Defenders
has clearly emerged as the court’s  dominant
defense counsel resource, representing over threes
quarters of those juvenile who do receive defense
counse!l assistance.

However, until very recently, the increasing
cascload carried by the Massachusetts Defenders
was not matched by a correspondins increase in
the number of attorneys assigned to the Boston
Juvenile Court and the annual average number
of cases per defender swelled from 40 in 1966 to
619 in 1971,

In mid-1972, prior to the commencement of
our court observations, the Massachusetts Defen-
ders increased in manpower in the Boston Juvenile
Court to five or six attorncys—by far the largest
number of public defenders ever t serve in the
court. With this number of defenders available to
provide representation, the caseload for each deten-
der since July 1972 would probably be well under-
300 cases a year, a considerable improvement over
previous years. It should also be mentioned that
the Defenders came under new leadership in the
summer of 1972 with the appointment of a new
chief counsel,

The exclusive use of police prosccutors in the
Boston Juvenile Court, while effective in certain
limited areas, has not only hampered the proper
administration of juvenile justice in the court as it
is presently constituted, but has also created barriers
to the introduction of needed new procedures and
scrvices, In genceral, the prosccutorial activitics of
the juvenile «fficers are carried out most success-
fully in arcas wnich relate most closely to conven-
tional police work. For example, the juvenile offi-
cers presently do an cffective job, within the scope
of their discrevionary authority, of screening out
many inconsequential cases without court referral,
The court’s cascload, therefore, does not reflect
a high proportion of trivial complaints which are
indiscriminantly referred for judicial attention,
Also, the police prosccutors, together with the
court clerk, have been quite effective in minimizing
the number of legally insufficient complaints which
are approved. Excessive charging is the rare excep-
tion and while crrors do occur in applying the
proper legal charges to particular fact situations,
they are not frequent. Complaints are well drafed
by the clerk.



The commendable work of the juvenile officers

at the complaint stage s undoubtedly strengthened
by their work as prosccutors and their daily contact
with the court. Their responsibilities for presenting
the government’s evidence at adjudicatory hearings
on referrals and compliaints wheh they have
approved provide them with firsthand exposure
“to the court’s standards and requirements. Their
continuing  relationship with the court and the
forceful criticism of its presiding justice have pro-
duced police screening criteria which  closely
approxmmate those of the court itself. However,
no amount of court contact is likely to overcome
the natural limitations of police prosecution. As the
adversary demands on juvenile prosecution have
grown, the police prosecutors have been increas-
ingly handicapped by their lack of legal training.
In addition, because they view prosecution as an
appendage to their primary responsibilities as police
ofticers, the juvenile proscoators are properly gov-
erned by an awareness that their post-complaint
discretionary authority is and should be limited.
They neither seek nor desire the broad discretion-
ary and advisory responsiblities which prosccuting
ofticials normally assume and which are needed in
the juvenile court. It is clear that whatever their
competence as juvenile officers, police prosceutors
are nwot now able to fully meet the prosecutorial
needs of the court. Moreover, it is importapt to
no‘e that police effectivencess at the complaint stage
may be dependent upon their participation in other
phases of juvenile court prosecution, and may be
severely reduced as they are replaced by professional
proseeutors at other stages in the process. Accord-
ingly, the guidelines for juvenile court prosccution,
as set forth below, envisage an important role for
professional prosceution ac the complaine stage
notwithstanding the face that many of the duties
which attended that stage are now capably per-
formed.

The police prosecutors’ lack of legal training
has placed severe stresses on the court’s adjudicatory
process and has impeded the development of a
properly balanced adversary system. Pretrial mo-

tons, infrequent in the past, are increasing with
the reent expansion in the number of public
defenders assigned to the court. Even with the
assistance of law students, the police are not able
to provide adequate representation of the State in
this arca.

At the adjudeatory stage, the government oper-
s under a severe handicap in presenting all but
the mose simple cases in the Boston Juvenile Court,
Although the best of the regular police prosceu-
tors have lictle difficulty in representing the State
in simple cases which do not involve complicated
fact situations or issucs of law, they are wholly
umable to respond effectively to most objections
and motions. Unable to argue points of law and
often failing to elicit testimony which is necessary
to establish all the essential clements of an offense.
police prosccutors would seriously jeopardize a
large proportion of their cases were it not for the
reluctant allowances which the court makes for
the untrained police prosccutors and the active
assistance which it provides. The judges them-
sclves routinely “argue” the government's side
when a legal issue is raised by an objection or
motion. On occasion, judges examine prosecution
witnesses to ensure that the prosccutor does not
neglect to establish all the essential elements of
government’s case,

With no competent State’s representative the
court is placed in the difficule position of dismissing
a large percentage of otherwise viable cases or inter-
vening to assist the prosecution, The interests of
the community in the fair and efficient adjudication
of juvenile cases are not furthered in cither event,
Judicial intervention on behalf of the prosecution
raises significant doubt concerning the fairness of
the proceeding and is not likely to leave a juvenile
or his parents convinced that “justice is blind” in
the juvenile courts,

A substantial percentage of cases are prosccuted
by the arresting officers, many of whom are
entirely unfamiliar with the basic requirements of
presenting the evidence at a trial. Morcover, in
appearing as a witness, the police proseeutor ain



no Jonger be regarded as the objective State’s repre-
sentative. An unfavorable finding by the court
may be tantamount to an attack on the witness-
prosecutor’s truthfulness. Because of the prosecu-
tor's personal involvement in the case, all the
ordinary clements of an adversary  proceeding—
cross-examination, objections to evidence—may
take on the coloration of personal contlict. Under
these circumstances, it is extremely difficult to main-
tiin an appearance of fairness and propricty in the
coureroom,

Proscoutorial weaknesses have not previously
been fully exploited by the public defenders. Public
detenders are otren inadequately prepared and their
“suceess rare” does not compare favorably with
that of private counsel who appear in the court.
Although ctforts to vitalize defender services in
the Boston Juvenile Court are under way, it is
doubtful whether a high standard of public defen-
der representation can be achieved as long as the
present system of prosceution exists in the court.
Ironically, the absence of qualificd prosecutors may
do more to inhibit ¢ffective defense representation
than it does to advance it. When judges feel com-
pelled to intervene in support of lay prosecutors,
normal adversary relationships break down, Objec-
tions, if they are made, must be directed against
the judge’s own questions and he, in turn must
rule on their validity, Arguments on motions may
resule in an adversary contest between the defender
and the judge. This distorted adversary climate 1s
not conducive to aggressive advocacy by public
defenders who must appear before the same judges
on a daily basts.

The nced for an attorney-prosecutor in the
Boston Juvenife Court s also essential to the imple-
mentation of more flexible approaches to the treat-
ment of juveniles who are referred to the court.
Muany wises are referred to the court which cannot
be screened out by the juvenile officers bue which
do not require full adjudication. Stubborn children,
runawdys and other offenses which are unique to
juveniles are among the kinds of cases which many
courts are successful in diverting or adjusting at
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the intake stage. The guidelines, ac the end of the
report, therefore, recommend the establishment
of an intake screening process which would seek to
identify and divert appropriate cases not requiring
full judicial action. The participation of a juvenile
court prosecutor is deemed essential to the proper
operation of an intake diversion process.

Also, far more cases are “contested” by defen-
ders than appear to be warranted. The nominal,
perfunctory defense which defenders provide in
many of these cases is rarely of any assistance to
the juvenile and diverts greatly needed time and
resources from the investigation and preparation
of other, more promising cases. Many of these
“contested” cases could better be resolved through
the development of negotiated consent decrees or
a diversionary program prior to the adjudicatory
hearing. However, with no attorney-prosecutor
present with authority to engage in such joint
recommendations and to approve them in behalf
of the community, these opportunities are not gen-
crally available.

Police prosecutors play virtually no role at
disposition and frequently are not present at the
hearing. They almost never recommend  disposi-
tions to the court. The public defender, when he
does make a recommendation, only infrequently
will provide the court with useful supporting
information. In this setting, the judge assumcs
almost total responsibility for obtaining informa-
tion, proposing alternative treatment plans, recom-
mending  diagnostic  procedures, evaluating the
clinic's findings and examining the probation
officer or others who may appear at disposition.
Although the judges frequently invite suggestions
from those present, they are rarely forthcoming.
There is almost no cross-discussion among defense
counsel, the police prosceutor, and probation staff.

The problem of providing effective services to
juveniles who are in need of help goes well beyond
the scope of the juvenile court's powers and the
nature of its dispositional process. However, even
within the court’s resource limitations, opportuni-
tics do exist for strengthening the dispositional



prowess so as to advanee the court’s cfforts in
meeting  the rchabibitative needs of  juveniles
through thoughttul, intormed and responsive dis-
positional programs. It is belicved that the creation
ot a role for an attortey-prosecutor at the disposi-
tion stage can be an importane first step in that
direction.

First, there is no vehicle for the development of
joine dispositional recommendations involving the
participaton of prosecution, defense and probation.
Although defenders often do consult with proba.
tion officers prior to the disposition hearing and
read the dlinic reports and sodal histories, there s
little eviden < that theie role is more than passive,
Suggestions by defense attorneys concerning pro-
posed dispositions are not always welcomed by
probation officers. The active participation of an
atrorney-prosecutor at disposition would provide
a natural focal point for the participation of defense
counsel in the exploration of suitable dispositional
alternatives and would encourage a broader coop-
erative effort in sccuring responsive dispositional
recommendations.

Sccond, probation officers should not be cast in
the role of adversaries to defense counsel, How-
ever, at the disposition hearing, it is very difficult
for the defenders to contest the information, find-
ings or recommendations submitted to the court
by probation or clinic staff without provoking this
very consequence. As one defender put it: “With
the police, we know we are in an adversary role.
We can handle that and be amicable afterward.
With probation officers, especially the older ones,
the situation is different. They are not used to being
cast as an adversary.” Because the public defenders
are dependent upon the probation staff for consid-
crable information, they are not apt to endanger
their relationship by challenging the probation
officer at the disposition hearing. The presence of
a prosecutor at the disposition hearing is designed
to ¢ncourage a more vigorous examination of dis-
positional alternatives while at the same time pro-
viding a protective “buffer” for non-legal probation
and clinic staff whose rccommendations are in
dispute.

Lastly, the community’s interests in'protecting its
sceurity do not cease at the adjudication stage and
ncither should irs representation. In the small num-
ber of cases where confinement is deemed vital to
the rehabilitation of the juvenile or to protect the
community from a substantial threat to its safety,
it should be the prosecutor's responsibility to argue
for commitment. In the vast majority of cases, how-
ever, the prosecutor would be expected to encour-
age the least restrictive dispositional alternatives
which are consistane with the treatment and dis-
ciplinary needs of the juvenile.

VC

Juvenile prosecution in six other jurisdictions
was also reviewed. Informaton for three courts,
Atlapta, Sale Lake City and Seattle, was derived
primarily from T'hree Jurenile Conrts, A Compuara-
tive Analysis, prepared by the Institute for Court
Management, University of Denver Law Cenccr,
in 1972, On.site visits were made to the other
three jurisdictions:  Hartford, Providence and
"Metropolis™ (a large eastern city ).

In both Adlanta and Salt Lake City, full-time
professional prosecutors are used. However, in
neither city does the prosecutor play a major role in
screening court referrals or preparing and review-
ing delinquency petitions. Also, because investiga-
tive work, sclection and interviewing of witnesses,
designation of charges and pre-trial screening, gen-
crally, are conducted outside of the prosecutors'
supervisory authority, their role is very limited.
This has resulted in inadequate preparation for
trial, inadequate screening and preparation of peti-
tions, and insufficient guidance to police and proba-
tion regarding legal requirements. The prosecutors
play little, if any, role at the disposition stage.

In response to concern over the broad discre.
tionary authority wicided by probation in the King
County Juvenile Court (Scattle), the function of
prosecution has been expanded to include deter-
mining whether sufficient evidence exists to
warrant the filing of a delinquency petition, super-
vision of the preparation of delinquency petitions



and the prosccution of contested cases. The prose-
cutor’s office is also expected to represent the state
at prehiminary hearings, 1t disposition, and proba-
tion revocation hearings. In addition, the prosecutor
s required to provide broad assistance to the police
in the development of operatonal guidelines and
training of personnel.

The juvenile prosecutor in Scattle now has
considerable administrative conerol over the pre-
sentation and proseeution of juvenile cases. The
scope of his responsibility and participation in the
juvenile justice process far exceeds that which s
found in most jurisdictions. While this degree of
authority is responsive to the legitimate needs of
the juvenile justice system, there may be a danger
in the tendency to use the prosecutor’s office as
legal advisor to the court bevond the context of
any court proceeding. This use, as legal advisor to
the court, may conflice with the prosecutor’s role
as adversary litigant before the court. Morcover,
the recommendation of court practices and proce-
dures should not bevome the provinee of the prose-
cutor’s ofhce to the exclusion of juvenile defenders
and others whose views, as advocates of juveniles’
rights, are essential to a balanced consideration of
proposed changes,

Juvenile prosecution in the Rhode Island Family
Court is conducted by city and town solicitors from
throughout the state. They prosecute those cases
arising out of action taken by their local police
agencies. As in Atdanta and Salt Lake City, the
solicitors do not review petitions before they are
filed, resulting in an excess of legally insufficient
petitions and a lack of uniform standards for court
referrals. Morcover, because many of state’s solici-
tors regard juvenile proseeution as a matter of low
priority, they are frequently unprepared for trial
and repeated continuances are common,

A wmmnittee of judges, appointed in 1969 to
study the question of juvenile court prosecution,
concluded that an independent juventle wourt pro-
sccutor’s office having broad authority for the
prosceution of petitions against juveniles should
be established. No action has been taken on the
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proposal and the decentralized, incomplete prosecu-
tortal services which are now provided continue ©
cause serious problems in the court.

In Metropolis, police prosccution in juvenile
courts was replaced by an experimental prosecutor
program operated by the City Attorney. Emphasis
was to be given to post-intake petition screening
and drafting, participating in efforts to resolve
appropriate cases prior to hearing and fepresenting
the petitioner at adjudicatory and probation revo-
cation hearings.

For a varicty of reasons, including manpower
limitations, little effort has been made to achieve
the first two abjectives. As a consequence, it is esti-
mated that twenty to thirty percent of all petitions -
ate defective and must be amended, withdrawn, -
or dismissed. In addition, an already overburdened
court system is furher taxed by having to hear
a great many cases in which there is no real dispute
over the facts or which do not belong in court.
Prosccutors are impeded in achieving the third
objective by a lack of investigatory and clerical
staff. Cases are poorly prepared and presented and -
judges ate highly critical of the performance of the
juvenile prosceutors,

Norwithstanding  theic  present  deficiencies,
juvenile court judges regard the use of attorney-
prosecutors as a substantial improvement over the
use of police prosecutors. However, it is clear that
without substantial changes in staff, program con-
tent and commitment to the child welfare respon-
sibilities of juvenile court prosecution, the Metrop-
olis program is likely to remain vastly inadequate.

The Hartford (Connccticut) Juvenile Court
uses the services of private attorneys to prosecute.
They are appointed on a case-by-case basis from
an approved list to prosccute the small pereentage
of cases (contested) which are not adjusted at the
intake stage. Prosceutors perform no intake screen-
ing functions but musr approve cases referred to
them for prosecution. Until recently, these trans-
actions were conducted by mail and lengthy delays
were encountered in completing the  screening
process. Now, one prosccutor comes to the court



each week to screen all cases collected for his
review, but delays still occur in the rural areas
which fall within the court’s jurisdiction. The court
is also confronted with serious delays as a result
of inadequate investigative statf. Furthermore, there
is criticism concerning the quality ot petitions in
uncontested cases which are not reviewed by the
prosecutor and for the need to have probation staff
represent the government at detention hearings.

* Given the relatively small number of contested
cases, the need for a full-time prosecutor has been
questioned. However, in view of the nced to
expand the role of prosecution in such areas as
petition drafeing and review, court intake, pre-
trial hearings, investigation, etc., it is doubtful
that exclusive reliance on part-time prosecutors
appointed from the private bar will be feasible
or desirable in the future,

VI.

The proposed guidelines for juvenile prosecution
which are set forth below in summary seek to mee
the growing nceds for competent adversary repre-
sentation of the state in juvenile delinquency pro-
ceedings, while also advancing the child welfare
orientation of our juvenile justice system. Although
designed for application to the Boston Juvenile
Court, the guidelines address the range of issues
which are now being considered in jurisdictions
throughout the country. Because the prablems of
creating new roles for juvenile prosecution are
only now beginning to emerge, few jurisdictions
have thus far developed satisfactory responses. The
kinds of difficultics which confront the Boston
Juvenile Court in providing qualified prosecutorial
services have been noted, in greater or lesser
degree, in almost all jurisdictions, We are, there-
fore, confident that the guidelines will provide
an important foundation for all jurisdictions seck-
ing ways to meet the many new challenges which
have come about since Gawlt,

Scven general principles for juvenile court
prosccution are advanced in the guidelines. In
summary, they are: 1) advocacy of the state’s
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interest in juvenile court includes concern for com-
munity protection together with promotion of the
best interests of the juvenile; 2) in balancing the
demands of community protection with his respon-
sibilitics as puarens patrice, the juvenile prosccutor
should consider the drcumstances of cach parti-
cular case; 3) as advocate, the juvenile prosecutor
should act to ensvee proper preparation and pre-
sentation of the state’s case at all stages and should
also participate in efforts to advance legitimate law
enforcement and child welfare goals; 1) certain
punitive objectives (e.g.. retribution) are inappro-
priate clements of juvenile prosccution; 5) the
juvenile prosecutor should seek to encourage carly
diversion of appropriate cases and to impose the
least restrictive alternatives possible; the prosecutor
should proceed only on legally sufficient complaints
or petitions even where a need for treatment is
indicated; 6) the juvenile prosecutor shares respon-
sibility for ensuring that pre- and post-disposition
rehabilitative programs are carried out and that
services and facilities for treatment and detention
meet proper standards; and 7) the juvenile prose-
cutor has a duty to promote justice by insisting on
fair and lawful procedures.

Pursuant to the foregoing general principles,
the guidelines for prosecution in the Boston Juve-
nile Court recommend the establishment of an
indcpendent Office of Prosecution with broad
responsibility for the preparation and prosecution
of all cases involving juveniles. The prosecutor's
arca of prehearing responsibility include consulea.
tion with police administrators regarding enforce-
ment policies and methods in juvenile cases, and
instruction and assistance to police officers to assure
effective law enforcement procedures consistent
with applicable legal requirements. He is urged to
represent the State at detention and probable cause
hearings (where they are held) and to approve
police requests for arrest and scarch warrants,

The prosecutor has functions at intake in relation
to three objectives: 1) screening of prosecutions
for legal sufficiency, to ensure that any cocrcive
treatmient, whether administered on a formal or
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“informal” basis, rests on an adequate legal basis;
2) prosecuting or diverting legally sufficient cases
according to “public policy” consderations regard-
ing the npature of the conduct alleged; and 3)
prosecuting or diverting legally sufficient cases on
the basis of the juvenile’s individual needs or pro-
pensities. The prosecutor is also urged to encour-
age diversion of juveniles after the complaine or
petition is filed, but prior to adjudication through
the recommendation of consent decrees or continu-
ances without a finding.

~ The prosecutor’s responsibilities for preparing
cases for hearing include selecting and interviewing
witnesses, and supervision of investigative activities.
The prosccutor should represent the state at hear-
ings on pre-trial motions and should ensure that
liberal discovery is available to the defense. It is
also important that the prosecutor establish cooper-
ative relationships with defense attorneys in arriv-
ing at prosecutorial decisions which fairly reflect
the needs of the juvenile and the community. The
prosecutor is also required to represent the State at
all adjudicatory hearings. In exceptional circum-
stances, this responsibility may be delegated to non-
professionals (e.g.. police prosecutors or law stu-
dents), but only in a limited range of cases and
under the close supervision of the prosecutor.
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.The guidelines impose a continuing role for the
juvenile prosecutor at the disposition stage. He is
obliged to ensure that only reliable evidence is
introduced on the question of disposition and to
promote the availability of adequate disposi-
tional recommendations through consultation with
defense and probation. His presence at disposition
serves the further purpose of freeing probation and
clinic staff from the burden of advocacy and of
providing a more orderly forum in which expert
recommendations may be contested.

It is also deemed desirable for the juvenile pros-
ecutor to represent the State at appeals and col-
lateral proceedings in the juvenile court or other
court. He should represent the State in such post-
dispositional matters as probation revocation pro-
ceedings. Juvenile prosecutors should be attorneys
with special training in juvenile law and in the
child welfare goals of the juvenile court. In addi-
tion to lawyers, the prosecutors staff should include
adequate numbers of trained social workers, crim-
inal investigators and paraprofessionals. Finally,
he should maintain close, cooperative relationships
with social service agencies and community groups
who are involved in the advancement of childrens’
rights and welfare,
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INTRODUCTION

As noted in the 1967 report of President’s
Crime Commussion, youth is responsible for a sub-
stantial and disproportionate part of the national
crime problem.' According to the recent study of
the Committee for Economic Development, Redwe.
myg Crime and Asswring Justice, ' Nationwide, over
half of all those arrested for the seven Index
crimes * are under 19 years of age; one fifth are
1i or younger.”® Even mote specifically, the
Uniform: Crime Reports for 1971 reflect that of
all the arrests made during 1971 for Index crimes,
persons under 18 were involved in 32 percent of
the arrest for robbery;' 35 percent of the arrests
for burglary;” 50 percent of the arrests for larcenies
over $50." 53 percent of the arrests for auto thefts;’
and 10 percent of the arrests for homicides.®
Although similar figures were not available for
forcible rapes and aggravated assaults, the Uniform
Crime Reports indicated an increasing percent of
the arrests made for these offenses are for persons
under 18 as well.” Most of these cases, as well as
those for other crim‘nal conduct, become the

PPreswdent’s Commissieat on Law Enforcement and Admine
neration of Justice, The Challenge up Crime moa Free Socieh
55 «lu6”) ar 59,

“Index offenses include murder and non-neglivent man-

slaughter, torcible rape. robbery, agerevated assault, burglary,

lairceny 850 and over, ani mator vehide theft

FCommittee for Economic Development, Reducing Crime
wnd Aviurime Juctice 11 (1971,

FFederal Bureau of Iavestigation, Crime in the Unired
States, Uwiform Crime Reporti=—19"1 3t 18 1972,

SLar 2t

S, at s,

TL L at 29

“L.oat 10,

*LLat 120 1.

responsibility of our Nation’s juvenile court
system.™

In 1970, over one mitlion juvenile delinquency
cases, excluding traffic offenses, were handled by
juvenile courts in the United States and a signifi-
cant upward trend in cases has occurred annually
for over 10 years." The juvenile justice system that
is responsible for responding to the criminal acts
of young people, as well as to a range of other mat-
ters (such as truancy, neglect, dependency, etc.),
has been under severe attack in recent years. Much
of this criticism, as will be discussed below, has
been leveled, and rightly so, at the lack of proce-
dural safeguards for juveniles in the juvenile justice
process and the failures of eraditional correctional
programs and institutions to deal with the prob-
lems and needs of delinquents. In response to the
former, the Supreme Court (although in some-
what ambivalent fashion) has expanded the pro-
cedural rights of juveniles and has extended the
right of counsel to juveniles in juvenile delin-
quency proceedings. In response to the growing
attack on juvenile correctional programs, active
movements are underway nationally to close down
large scale institutions, to direct juveniles away
from the juvenile justice system if at all possible,
and to create a range of community “treatment”
programs.

In all of this development, virtually no atten-
tion has been paid to the question of who repre-
sents the State in juvenile delinquency matters or

™ The upper age range jurisdiction of juvenile wurts nor-
mally varies from 16-18. Further, in many furisdictions, wrtain
offemses can be tried cither in a juvenile court or in a criminal
Louft.

LS. Department of Health, Education, and Welfare, Jure.
mle Court Statistics 1970, at 2 (1972).
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his role in protecting society against criminal beha-
vior winle, at the same time, trving o meet the
supposed priority objective of the juvenile justice
system——responding  compassionately  and  effec-
tively to the needs of juveniles,

The accepted notion that adversary contlice was
best kept our of juventle coure was responsible for
the gencral absence of juvenile court prosecutors
tfrom the law, practice and literature of the juvenile
courts in the pre-Grased: era. This was consistent with
other implications of the prevailing “social service”
view of the juvenile court, according to which pro-
ceedings were to be informal and non-criminal,
Although it is not yet dear how far and to what
entene the Supreme Court will extend  constitu-
tional guarantees to juvenile curt procecdings, it
iy cear thae the traditionally concetved  juvenile
court has been changed irrevocably. Because the
changes that have occurred are fundamental, chey
require serious reconsideration of the proper role
of prosecution in the juvenile justice system.

As the resules of the Center’s National Survey
will indicate, prosccutors from otfices such as a dis-
trict attorney’s office have increasingly been utilized
in juvenile courts since Gurlt. particularly in the
handling of delinquency cases. This means that the
cra of having police officers or probation officers
“present” a case in juvenile court (or simply of
having @ indge elicit information from the juvenile
and the witnesses) may well be over. This transi-
tion could be an essential one, but it should not be
made without caretul consideration of the appro-
priate role of prosccution in a juvenile justice con-
text and the implication of this role to others
working within the process. The importance of
having areful development in this area led to the
creation of this project.

Funded by the National Institute of Law
Enforcement and Criminal  Justice, this report
represents the first phase of a two-phase rescarch
and development project centered upon the role
of the prosceutor in juvenile delinquency proceed-
ings. The purpose of the two-phased project is to:
(1) examine the existing system of prosecution in
an urban juvenile court—the Boston  Juvenile

Court; (2) based upon such examination and other
resctrch, establish appropriate objectives for juves
nile prosecution; and (3) develop, implement,
and evaluate a model juvenile prosccutor project
within the Boston Juvenile Court as a guide to all
inrerested jurisdictions,

Up t now, there has been little empirical
rescarch directly concerned with the juvenile pro-
sccutor’s role, The possibility thae his can be a key
role, involving a variety of significant discretionary
judgments and presenting a major avenue for the
introduction of constructive changes, has certainly
not received the detailed study and examination it
deserves. Indeed, concepts of juvenile court reform
have focused more often on development of pro-
bation staff, the juvenile court judge, or defense
counsel than on the potential of an improved pro-
secutorial function. There is an obvious nced,
therefore, to give attention to the prosecution role
both because of the impact it can ultimately bave
on juvenile cases and because of the growing atten-
tion of the courts to procedural requirements in the
juvenile court setting,

The report that follows contains the findings
and conclusions of the comprehensive rescarch that
was undertaken of the prosecation role in the Bos-
ton Juvenile Court. The report also assesses the
relevancy of those findings and conclusions to other
juvenile courts based upon both titerature and field
rescarch, Finally, after sctting forth  desirable
objectives for prosecution at the juvenile level, this
report establishes guidelines and standards for an
experimental prosecution program which might
implement its recommendations. e is anticipated
that the model proposed in this section of the
report will serve as the basis for the experimental
prosecution program which will be implemented
and evalaated as part of phase ewo of this project.

The rescarch undertaken during phase one
within the Boston Juvenile Court included: legal
and Hterature rescarch, extensive  obscrvations,
interviews, and analysis of statistics and case files.
Rescarch within the court focused upon all parts
of the juvenile justice process to which prosccurion



might relate from initial handling by police
through dispositional stages.

Founded in 1900, the Boston Juvenile Coure is
the second oldest juvenile court in the Unired
States, It has the largest juvenile caseload of any
firse-instance court in Massachusetts; m 1971, over
2,000 such cases were recorded. The Court exetcises
jurtsdiction over alleged delinquents and “way-
ward” children between the ages of seven and
seventeen and over acglected children under
sixteen.

One full-time Justice and two Special Justices
sit on the Court. Police officers from the Boston
Police Department represent the State in almost
all cases. (This practice makes a study and new
model of the prosecutorial role important.) In
neglect cases, a representative of a social welfare
agency often assists in the presentation of the case,
In addition, the Court has a full-time probation
staff of sixteen (the staff operates some of its own
community-based services), a juventle court clinic,
and an afhliation with a guidance center to which
it sends special cases.

Besides the rescarch within the Boston Juvenile
Court, a national survey was conducted to ascertain
the state of the arg in juvenile prosceution, recent
comprehensive  studies of sclected courts were
reviewed, bricf ficld visits were made to four other
juvenile courts, and all other literature relevane to
our areas of concern was analyzed,

Throughout phase one we raised and tried to
formulate answers to the questions: “Whae should
the juvenile prosecutor be”; "How can he best
serve the individual child, the public, and the
juvenile justice system™; “Docs the traditional role
of the prosecutor require redefinition™; “Are
broader discretionary powers at intake and disposi-
tion necessary or valuable™; “What will the man-
power and financial requirements of an improved
role be”; "How should the prosccutor relate to

other agencies within the process?” Both the
rescarch phase and the later demonstration phase
attempt to deal directly with such questions within
the context of a specific court—The Boston Juve-
nile Court. The findings and recommendations,
however, hopefully should have a wide effect in
many specific contests and in the philosophy of
juvenile justice systems as a whole.

With reference to the proposed model for juve-
nile prosecution, an effort has been made to relate
answers to the above questions and findings and
recommendations of this report to: 1) concrete
objectives and priorities for juvenile prosecution;
2y specified responsibilities of prosecution  at
various stages of the juvenile justice process; 3)
recommended relationships between prosecution
and other juvenile justice agencies and personnel;
and 4) recommended criteria for a juvenile pros-
ccutor's office in areas such as personnel require-
ments, training, and supporting services. Although
it is important-to address the role of prosecution
or government representation in other types of
juvenile proceedings, this project has been confined
to juvenile delinquency matters. It is recommended
that studies of representation in these other areas
be undertaken as well ac the earliest possible
opportunity.

The reporr that follows examines: 1) the
growth and development of the juvenile coure sys-
tem; 2) the growth and development of the role
of prosccution in the juvenile court; 3) a pre-
liminary assessment of appropriate objectives and
functions for prosecution in the juvenile court: 4)
an examination of the nature and character of the
Boston Juvenile Court; 5) an analysis of the role
of prosecution in this court; 6) an assessment of
the relevancy of the findings and recommendations
for the Boston Juvenile Court to other representa-
tive courts; and 7) suggested guidelines for an
experimental juvenile prosecution project.



CHAPTER ©f

THE DEVELOPMENT OF THE JUVENILE COURT SYSTEM
IN THE UNITED STATES

A. EARLY DEVELOPMENT

Legal institutions concerned with juvenile neg.
lect and delinquency were in existence long before
the establishment of the firse "modern™ juvenile
court in Chicago in 1899, A brief review of these
carly developments offers a useful perspective on
the shaping of the role of prosecution in juvenile
. !

Lourts.

A major influence on the development of Amer-
ican juvenile law can be traced to the “parens
purviac” jurisdiction of English chancery courts,
These courts were primarily concerned with the
protection of juveniles’ property rights, although
their authority extended to cover the welfare of
children generally. Their mandate was founded on
the norion thar children and other incompetents
were subject to protective guardianship in the name
of the puter patriae, the King.” Chancery courts in
this country took on the same obligations and
authority regarding child welfare, including respon-
sibility for neglected and dependent children.® It
is noteworthy, however, that chancery courts never
had jurisdiction over children charged with crim-
inal conduct. Until the creation of separate juvenile
courts in the late nincteenth century, criminal juris-
diction over juveniles lay with the regular criminal
courts.

U The followine hivtonial discusion borrows heavily from
Prewdent’s Commission on Law Entorcement and Adminisera
tion of Justice, Tad Force Ropost: furenile Dilingreniy and
Yewth Creme 019670, espeaadly pp. 2§ and Fux, Jarendde
Jutne Retrom  An Hodorral Poevipainne. 2) Stan. Lo Rev,
PINT o jo70..
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The basic strucrure ar | dimensions of our cur-
rent legal approaches to juvenile neglect and delin-
quency were formed by developments  which
occurred in the nincteenth century. In response to
a number of factors, important among which were
increased urbanization, industrialization and immi-
gration, concern about crime prevention led to
various reform activities in the peld of child wel-
fare. According to prevailing environmental
theories about the etiology and treatment of crime,
certain segments of the population—notably the
urban, immigrant poor—were scen as particularly
prone to excesses of immorality and criminal
deviance. The children of these “deprived classes”
constituted an “endangered” group, some of whom
might be “saved” by prompe intervention at the
carliest signs of corruption. Such intervention, pri-
marily activited by voluntary organizations of
middle-c lass “child-savers,” required removal of the
child from his corrupting environment to a dif-
ferent setting, where salvation might be achieved
through a program of discipline and moral
¢nlightenment.

The programs of intervention which were estab-
lished in various states gave rise to significant legal
developments of three sorts. The first was an expan-
sion of state jurisdiction to intervene coercively in
the lives of children. Since such characteristics as
“poverty”, “ignorance” and “vice" were seen as pre-
cursors of future criminality, and therefore as
reliable indicators of the need for "reformation,”
it made no sense to restrict the state’s power to
commit children to those found guilty of criminal
conduct. Accordingly, ordinances and legislation



were enacted giving courts power to commit for
reformation children “who are destitute of proper
parental care, wandering about the streets, com-
mitting mischief, and growing up in mendicancy,
ignorance, idleness and vice,” ' An important con-
sequence of this expansion of jurisdiction was to
shift the focus of judicial attention from facts
establishing the child's commission of particular
acts, to those establishing a general condition or
status.

The second important development was the crea-
tion of specialized residential “treatment” facilities
for the reformation of pre-delinquent children, in
physical segregation both from adule convicts and
from uther juveniles who were already corrupted
beyond salvation. The first of these was the New
York House of Refuge, established in 1825, and was
followed shortly by similar state institutions estab-
lished in Pennsylvania and Massachusetts. To these
“reform schools” the courts committed children
found guilty of criminal violations, as well as those
subject to jurisdiction for acts of potential delin-
quency.

The third development consisted of extending
the notion of scparate, specialized treatment of
juveniles into court and even pre-court procedures.
In 1861, the Mayor of Chicago was authorized to
appoint a commissioner to hcar minor charges
against children and determine the proper disposi-
tion, Six years later, the responsibility was entrusted
to a judge. In Massachusetts in 1869, an agent for
the state was required to be present at any proceed-
ing where a juvenile could be confined in a
reformatory, and was also responsible for locating
foster homes if any were needed. In 1870, separate
hearings for juveniles, were required in Boston, a
practice extended to the entiee state in 1872, And
by 1898, Rhode Island, New York and Massa-
chusetts had all cnacted provisions for separate
sessions, dockets and records in juvenile cases,

FOaty of € htoage Ordinance, 1895, gae-ted in Fox, Tweemtle
Levtiee Retoom An FHnpoornal Poripatite, 22 Stan, L. Rev.
TING, 1208 (1270, we alvs the 1838 Poennwylvania Statute
farted on p 1205 st o 98

Rhode Island also required separate detention of
children awaiting trial.

Against the background of these earlier devel-
opments, the well-known Illinois Juvenile Coure
Act followed in 1899, and directly inspired the pas-
sage of similar legislation throughout the country.
Briefly summarized, the fundamental purposes of
the Act, which were consistent with the trends
established by developments earlier in the century,
created a state-wide "special conrt” before which
pee-delinquent juveniles could be brought; author-
iz=d that court to assume jurisdiction over such chil-
dren on the basis of “pre-delinquent” statuses, such
as ignorance, poverty, of exposure to vice, as well
as on the basis of criminal activity; segregated pre-
delinquents from adule criminals, both physically
and (by avoiding stigmatic labeling) psychologi-
cally; and utilized individual treatment to prevent
future delinquency. This treatment was to be
administered by the judge and other staff within
or available to the court, using both medical and
social science techniques. In spirit, the juvenile
court was designed to function as a “non-legal”
social agency, providing needed care to endan-
gered children, and resorting to coercion only as
necessary to serve the best interests of the child.
Hcarings were to be conducted informally and in
private, Jegal “technicalities™ were to be put aside,
and records were to be kept confidential. Because
the judge and probation staff were to act as “parens
patrice,” in the child's best interest, claims that the
child needed representation by counsel or other
protection of his “rights” were viewed as mis-
conceived. The court’s process was to be paternal-
istic rather than adversary. The function of the
proceedings was to diagnose the child's condition
and to prescribe for his needs—not to judge his aces
and decide his rights. In such a proceeding, it was
less necessary to conduct a scrupulous inquiry into
the facts establishing a boy's particular misconduct
than to arrive at a benign assessment of his essential
“tharacter.”

5Lou, pra note X, oar 15 19,



B. CHALLENGE AND REFORM

Notwithstanding  several  early  constitutional
challenges to the “intormality” of juvenile court
procedures, the [llinois system spread rapidly
throughout the United States, and for the firse half
of this Lentur).opcratcd without scrious challenge
on legal grounds. Gradually, however, there arose
a sense of skepticism and disillusionment with che
juvenile court “reform.” This growing criticism
was reflected in legal developments during the
1950%s and 1960, reaching a crescendo in the
influential President’s Commission's Task Force on
Juvenile Delinquency and Youth Crime in 1967,
and in the Supreme Court’s decision of the same
year In re Gandt' The essential thrust of Gundt
(and of the Commission’s recommendations) was
that greater procedural formality in juvenile courts
wis eeded in order to safeguard the constitutional
rights of juvenile litigants. Developments which
have taken place since 1967 have, for the most
pare, continued this trend.

There is no need in this report to undertake
a detailed review on the basic “failures” of juvenile
court system which have precipitated the recent
and continuing changes in its legal seructure, It is
sufficient for our purposes to mention some of the
reasons for this “legal revolution™ and to present
our view of its likely outcome. In this discussion,
we shall focus, as by and large have the courts and
commentators, on the juvenile court’s delinquency
jurisdiction founded on commussion of criminal
acts.

The “traditional” juvenile court was conceived
as part of a system of justice which expressed con-
siderable leniency and tolerance toward juventles
who cngaged in anti-social conduct. Instead of
processing such children through the criminal jus.
tice system, where they might be traumatized by
formal, accusatory procedures, stigmatized as crim-
inals and subjected to punishment, the state would
deal with their transgressions in an ex parte civil
process, which was benign and paternalistic, In the
juvenile justice system, children would be screened

SRS T lunT,

by specialized police and court intake personnel
devoted to the goal of avoiding judicial procedures
altogether. If in “the best interests of the child”
the latter proved unavoidable, hearings would be
conducted before judges specially trained to view
the child’s offense as a symprom of underlying
personal  maladjustment. Courtroom  procedures
were to be therapeutically informal, and the judge’s
disposition designed to provide the child with an
effective rehabilitative program. Eventually, the
child would return to the community neither
stigmatized nor punished, but instead restored to
the paths of responsible and productive citizenship.

Over the years, this conception of the juvenile
court as a kind of "social service agency” was under-
mined by an increasing recognition of the reality
it masked. That reality was remarkably similar to
the ordinary criminal courts. The major differences
between them, it emerged, were two: firs:, the
punishment administered in juvenile proceedings
was disguised in a sincere but unrealistic cloak of
good intentions; second, the procedural safegaards
under the Federal and State Constitutions required
in criminal cases did not apply in juvenile delin-
quency cases because the juvenile court ostensibly
dispensed “help” and not punishment,

Official recognition that a punitive reality existed
behind the rhetoric of sole concern for “rehabilita-
tion” of juvenile offenders emerged in two Supreme
Court cases: Kent v, United States.” and in re Ganlt."
The change in attitude came for at least three
rcasons. First, it was recognized that any process
by which an individual is incarcerated in a state
institution on the basis of his "misconduct™ is
punitive in the perceptions both of the individual
youth and of socicty at large. The stigma attached
to juvenile justice euphemisms such as “delinquent”
support this view. Labeling proccedings as “civil”
instead of “criminal,” and incarceration as “treat-
ment” instead of “"punishment” does not alter the
punitive nature of applying state power to sanction
deviane conduct. Sccond, the State’s proven failure
to provide adequate resources of manpower and

383 US. S41 (1966
SIRTUS T 196t



facilities to cnsure the availability of reasonably
effective rehabilitative processes at all stages of the
juvenile justice system reinforced a view of the
system as basically punitive. Residential detention
and treatment facilities for juveniles were notori-
ous inadequate. Finally, even assuming socicty's
willingness to tund a rehabilitative  treatment
process for juveniles, our present ignorance of non-
punitive rehabilitative techniques cast doubt on our
ability to respond benignly and cffectively to
threatening misconduct by juveniles.

The reviconist view of the juvenile justice sys-
tem presented in the Kent and Ganlt cases neces-
sanly required a new definition of the constitutional
framework within which the juvenile court had to
function. To the extenr that juvenile court treat.
ment of offenders resembled the operation of crim-
inal courts, it became necessary to consider the
application of constitutional ¢riminal procedure
protections to juveniles. The legal “revolution™ in
juvenile justice consisted in applying constitutional
doctrines of “fundamental fairness™ under the due
process clause of the Fourteenth Amendment to
require that certain procedural guarantees must be
respected in juvenile delinquency proceedings. The
Supreme Court's decisions to this effect were based
on the view that under traditional informal process,
injustices might occur or be perceived to occur.
In Gunlt and succeeding cases, the Court attempted
to inject minimal fairness by holding various rights
applicable to the trial of delinquency cases: the
right to notice of charges, to the assistance of coun-
sel, to confront and cross-examine opposing wit-
nesses, to the privilege against sclf-incrimination
and the right to have the state’s case proved beyond
a reasonable doubt. Although these holdings were
technically Timited to the adjudicatory stage of
the proceedings, they spurred extension of these
and certain other rights previously available only
in criminal prosccutions, to various pre and post-
trial stages of juvenile procecdings. The adoption
and extension of these rights, involving such
diverse issues as the presence of counsel at police
identification line-ups and the right to humane con-
ditions in detention and correctional facilities, have

proceeded rapidly in a multiplicity of forms includ-
ing State and Federal court decisions, legislative
enactments, administrative enactments, and court
rules.

But this trend toward increased formality in the
juventle justice system has provoked grear con-
troversy and uncertainty. Many fear that rejection
of the traditional niodel of “benign informality”
will result in application of so many criminal proce-
dures to the juvenile court system that it will lose
its unique potential for responding to juvenile mis-
conduct rehabilitatively. The right to counsel, the
privilege against self-incrimination, suppression of
illegally seized (but material) evidence—these
and other features of adversary proceedings are
hardly conducive, it is argued, to the maintenance
of an atmosphere of mutual concern and coopera-
tion in which the best interests of a troubled juve-
nile can be promoted. In its most recent case in the
field, McKeiver r. Pennsylrania” the Supreme
Court expressed these very concerns. In refusing
to extend the Sixth Amendment jury right to the
juvenile justice system, the Court reiterated its faith
in the unique rehabilitative aims of that system,
and its reluctance to impose further formalities
now existing in the criminal process. The Court’s
method of analysis appeared to be that of weighing
the juvenile’s need for any particular procedural
protection against the detrimental impact thercof
on the State's chosen process for informal, non-
criminal adjudication and rehabilitative treatment
of juvenile offenders.

For the time being, then, we are left with a
hybrid system of juvenile justice. The courts have
neither repudiated the rehabilitative goals of the
system, nor subjected it to the same procedural
restraints as the criminal justice system. At the
same time, the law has sought to ensure that depri-
vations of juvenile liberty, even if kindly motivated,
take place under sufficiently formal procedures to
minimize the risk of arbitrary or unwarranted
action, The juvenile court’s procedural framework
should not assume the identical retributive and
deterrent aims which remain clements of the crim-

*a02 US, 528 1971,



inal law (in fact, the aims of the criminal law
require resssessment), but neither should it be
forgotten thar the court dovs have responsibility
to protect society from juvenile misconduct. For-
mal, procedural guarantees appear to be most
appropriate to those stages and functions of the
system in which anti-social conduct by the juvenile
is defined and sanctioned; greater informality and
fewer “rights” are justified in those aspects of the
juvenile justice system where pursuit of the child’s
best interest does not conflict with any higher
obligations to the community at large. As the Presi-
dent’s Commission on Law Enforcement and
Administration of Justice state in its 1967 report:
Rehabilitation of offenders through individualized
handling is one way of providing protection, and
appropriately the primary way in dealing with chil.
dren. But the guiding consideration for a court of
law that deals with threatening conduct is neverthe-
less protection of the community. The juvenile

court, like other courts, is therefore obliged to
employ all the means at hand, not excluding inca-

pacitation, for achieving that protection. What
should distinguish the juvenile from the criminal
courts is their greater emphasis on rehabilitation,
noe their exclusive preoccupation with i}

For juvenile courts to survive as distinct institu-
tions dedicated to non-punitive treatment and
rehabilitation of offenders, they will have to con-
tinue to absorb the impact of judicial and legislative
actions which "legalize” and “formalize” their
processes, without surrendering their distinctive
goals. Valid criticisms of existing procedures,
whether on grounds of unfairness or inefficiency,
should be anticipated, and solutions tailored which
will interfere as little as possible with the substan-
tive goals of the system. Given this background, it
is now important to examine the traditional role of
prosecution in the juvenile court and the impact,
both real and potential, upon this role.

10 Precident's Commission on Law Enforcement and Admin.
istration of Justice, The Challenge of Crime in a Free Saciety
(1967) at 8l.



CHAPTER Il

THE PROSECUTOR'S ROLE IN THE JUVENILE COURT:
FORMER STATUS AND CURRENT TRENDS

A. THE PROSECUTOR’S ROLE
HISTORICALLY

The traditional juvenile court process did not
include a “prosecutor”™ in the sense of a legally
trained person with responsibility to represent the
state in court proceedings. For several reasons, the
inclusion of such a role would not only have been
seen as unnecessary, but as positively harmful to
the proper functioning of the court. Juvenile court
procecdings were designed o diagnose and treat
the problems of children appearing before the
court. The proceeding was conceived to be one insti-
tuted “on behalt” of the child, rather than against
him. In this proceeding the State was represented
by the judge, who had the dual role of deciding
whether the court had jurisdiction over the child
and, if so, of prescribing chat disposition which
would best further the state’s interest, as purens
puatrize. in promoting the child's welfare., Proceed-
ings “‘on behalf of the child” could often be insti-
tuted by “any reputable person,” but it gencrally
fcll to the probation officer to investigate and
actually “prosccute” the petition in court.' The
probation officer, too, had a dual role: to “represent
the interests of the child” before the court, and to
“turnish to the court such information and assis-
tance as the judge may require”® Because the
proceedings were coneeived to be in the child's
interest, no conflice was apparent between these
dutics of representing the child and helping che
State ¢ court). The probation officer (like, occasion-
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ally, the judge), was not fegally trained. Nor, as
a general rule, did fegal counsel represent the child,

Not only was there no need in such a system for
a "state's attorney,” but the introduction of such a
figure would have been seen as highly inconsistant
with the philosophy of juvenile court, The partici-
pation of a State prosceutor would have implied
the existence of some particular state interest which
required advocacy, an interest distinet by definition
from those of both the child and the judge (court).,
But such a conception was considered contrary to
the traditionally-prevailing notion that only one
interest—the  child's—was at stake in juvenile
court proceedings.

The accepted notion that adversariness (and
therefore lawyer-advocates, whether for the child
or the state) was best kept out of juvenile court
was responsible for the general absence of juvenile
court prosccutors from the law, pracrice and litera-
ture * of juvenile courts in the pre-Gandt era. This
was consistent with other implications of the pre-
vailing “social-service” view of the juvenile court,
according to which proceedings were to be informal
and noncriminal. But these views and practices
were severely undermined by three decisions—Kent
v, United States.) In re Gandt* and In ve Winship®
—in which for the first time the Supreme Court
considered the constitutional validity of juvenile
court proceedings. Athough in a fourth and most
recent decision—McKeiver 1. Pennsylvania’

hee Feldman, The Prncoutor's Special Tards in Jarenile
Ddmguenc, Proceddmae 59 HEL B 1o o070,

ans US. Sl 1960,

CANTUS L luaT,

80" DN SR 11970,
T2 US98 (1uTL,

L



(1971)—a changed Coure declined to expand the
“constitutional domestication™ of juvenile courts,
and indeed cast some doubt upon the reasoning of
the three prior decisions, it is clear that the tradi-
tionally-conceived juvenile court has been changed
irrevocably.

B. THE POTENTIAL IMPACT OF
GAULT ON THE PROSECUTOR'S
ROLE

Although it has not been possible to judge the
precise impact of Guaalt upon the role of prosecu-
tion in juvenile court, our study indicates that the
following propositions are true: 1) There has been
a growing recognition, and appropriately so, that
some legally-trained person must be available to
represent the state in many juvenile court proceed-
ings: 2) in pare, this stems from recognition that
the assumption of prosceutorial roles by the proba-
tion staff or the juvenile court judge creates unde-
sitable role conflices; 3) increasing requirements
for prosccutors in juvenile courts is reflected in
trends in both proposed and recent legislation; and
i) there is now a substanrial and increasing use of
professional prosecutors in juvenile court.

V. Recognition of the need for legally trained
state  representatites. Even before Guandt was
decided. a judge of the New York Family Court
pleaded in an opinion that the absence of a prose-
cator resulted in an imbalance which favored
respondents over petitioners, and placed an undue
burden on the sourt to assist the latter:

[T he present faw resudes in a paradoxical situa-
tion. The criminal courts are increasingly required
to secure counsel for defendants so that their righes
will be protected in stions brought by prosecuting
otficers reprosenting the people. The Family Court,
on the other hand. provides counsel for defendanes
and no personnel or madhinery to assure the ades
yuate reprosentation of Gises agdinst minors even
when they are charged with acts which would con-
strtute o felony it committed by an adule”

Similar feelings were echoed in 1967 by the Presi-
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dent's Commission Task Force on Juvenile Delin-
quency and Youth Crime:

A related problem concerns the presence of coun-
sel for the State. To the extent that the presence of
counsel for the child (or the parent) in contested
adjudicatary proceedings is hased upon or would
result in a coser approximadon of the adversary
system, the presence of counsel on the other side
may be necessary to achieve the virtues of that sys-
tem. Using the public prosecutor may be o great
a departure from the spiric of the juvenile court,
But experience may show some legal representative
of the public, perhaps the corporation counsel or a
lawyer from the welfare department, to be desirable
in many cases.”

Aside from the impact of defense counsel in
juvenile delinquency cases, according to the post-
Gunlt, “due process” view of the juvenile court, it
is no longer possible to conceive of juvenile court
proceedings as involving a single interest~~the
child’s. Unal, at least, the adjudicatory stage has
ended, the Constitution requires procedures which
recognize that distinet and possibly conflicting
interests are involved. The Szate has an interest in
taking jurisdiction over appropriate juvenile sub-
jects, on two grounds: to protect socicty from
threatening conduct and, as parens patriee, to
promote the juvenile’s welfare, The child, on the
other hand, has an interest in avoiding inappro-
priate or unnecessary juvenile court proceedings,
stigmatic  adjudications, and other consequent
deprivations. This recognition of potential adver-
sariness in juvenile court procecdings was expressed
in the Court's application ot various procedural
protections drawn from the Constitutional require-
ments in criminal proceedings: rights to counsel
notice, cross-cxamination, confrontation, a high
standard of proof, and to the privilege against self-
incrimination.

Further, and possibly of even greater importance,
many lower court decisions since Gunlt have
expanded the Genldt rationale by requiring expanded
procedural safeguards for other aspects of the

* Pressdent’s Commision on Law Enforcement and Admine
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juvenile justice process as well, such as in the
mnvestigauve phase and i prehearing and posee
hearing proceedings and actions. Legislation in the
post-Grasdt era has also frequently expanded such
precedural requirements. As a resale, large blocks
ot mericate rules developed originadly in the field
of criminal procedure, and rooted in notions of
adversariness have come to be applied in some
form to the conduct of juvenile court proceedings
from investigation to parole. For example, in many
jurisdictions, the often essential but extremely
complicated requirements of the Fourth, Fifth, and
Sixth Amendments, regarding arrest, search and
setzure, stop and frisk, detention, non-testimonial
identifications, and interrogations have been fully
applicd to juvenile delinquency cases.' Further,
the technical requirements for criminal complaints,
informations, and indicements are typically now
being applied to juvenile complaints or petitions.
Finally, adult requirements on standard of proof
and quality of evidence are also increasingly being
applied and more liberal discovery of evidence,
being ordered.” The implications of these develop-
ments fur the prosecution function in juvenile court
have been substantial, and will be cven more sub-
stantial in the future.

Aggressive defense of the child's interest in
avoiding adjudication is now taking such “techni-
cal” forms as suppression of illegally scized evi-
dence or defective witness identifications, demands
for probable cause hearings, and objections to the
sufficiency of proof. Without any legally erained
prosccutor available in the juvenile court to pre-
sent the State’s response to such objections, the
State’s interest may not be represented adequatcly,
unless the judge compensates by acting as prose-
cutor, When the latter occurs, as it has in many
instances, other problems arise,

2. Impuct of no prosecutor npon probation
officer und judicidl roles. Coramentators have
pointed out that because of the absence of prose-
cutors the juvenile court judge is “forced” to assume
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prosccutorial functions which may conflict with the
judge’s fact-finding.role of impartiality and neutral-
ity. Thus, an Ohio juvenile court judge noted
with reference to cases in which defense counsel
participates:

In such contentious hearings the Judge is in an
impossible role and reluctant as some of us are to
abandon our traditional hearing practices it is
becoming increasingly evident thae this is necessary
in many cases and we will be required to call upon
the prosecutor for assistance in more cases than we
have in the pase.'

The mixing of prosecutorial with judicial roles
has given rise to several court attacks upon the
practice. For example, in Rhode Island, an attack
upon the system under which the judge performed
the “prosccutorial” function of screening cases at
intake, and then proceeded as judge to hear “a
charge which he has approved” resulted in
invalidation of that procedure on grounds of due
process.” Recent cases in California have estab-
lished the invalidity of a procedure whercby the
hearing  referce was permitted to conduct the
petitioner’s case (examining and cross-cxamining
witness, entering objections, ete. ), while simultane-
ously acting as an “impartial” fact-finder, in which
role he ruled upon motions and objections made
by himself and by opposing counsel.!' In other
jurisdictions, attacks on such procedures have not
been successful,'” bur they may well be in the future

VI Whitlatch, The Gault Dedivon: fre Effect on the (e of
the Procating Attorsen. il Ohio Bar J. AL, 34 CJan, K, 1968,
See also comment o, Rule 24, NCCD, Maodel Raules for Jure.
mile Cugrts 119640 Childeen's Bureaw, Standards fur tntenile
and Family Coarts (1909 at 3: Skaler, Comnvel e Jut enile
Crurt Proceedirgi—A Total Crimiad Justice Penpectine, 8
JFam L. 244 (JOGK,,

B Matter of Reos, R Fam. Ce, tdedded April 1.i, 1970),
in 7 Crim. L. Rptr, 2152, «May 20, 1970,

YRt Superior Conrt, App., 9 €al. Repre, 158, 19 Cal,
App. A SOS (1971 Glaria M. 2. Muperior Court, App., U8
Cal. Rpr. o4, 21 Cal, App. 3d 525 (1971,

ViSee In re Potre, 1 NG App. 387, 18K SE 21603 (N
Ce. App. 1972) (rejecting argument that absence of prosecutur
torced judie to serve as prosecutor sime judpe acted in tair
manner) and; Ntate 1. Ranh, 13 N.C. App. 33 186 SE 2
9% (N.C. Cr App., 19725 upholding active but “fait™ ques-
tioning of witnesses by judge.



if a judge's action reflect a dear contlice of interest.

There has also been adverse comment upon the
assumption of prosccutorial roles by probation ofh-
cers, upon the ground that this conflicts with their
duty to assist the juvenile and his family at various
stages of the provesding.” In a recent California
case the court rejected an attack on statutory
grounds upon the court’s discretion to permit the
probaiion officer to act as prosecutor. In doing so,
the court adopted the view that even as “prosecutor™
the probation officer was acting in the “best inter-
ests” of the minor.'

3. Trends in proposed and recent legislation, A
review of juvenile court legislation currently in
force across the nation discloses considerable vari-
ation among the jurisdictions on the question of
prosccution. About half of the states’ laws still
retiect the traditional, pre-Gazdt conception of the
juvenile court by their silence on the subject of
prosecution, although they will assign particular
prosceutortal roles, such as preparation of the peti-
tion, or presentation of the evidence, to the proba-
tion officer or judge.'™ In at least nine jurisdictions,
the participation of professional prosccutors, at
feast in certain kinds of cases,' is mandatory.®
And in cleven jurisdictions, such  participation
depends upon the juvenile court's discretionary
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S Besdes Noew fersey Rales, tond 0 we: DAL Code Ann, ®
b 2301 op g anid the Rades Goorernmg Jutentle Cogrt Pro-
ceendrey 190720 L Ann. Stats, bl AT, B OTOL 2T (IwTy,
Munn, Keleo ot Praocdure tor T utle Couvt Procecding. Rule

A0 T NM sy Ann BR O T3 s 23 S & -0
s, Tenn Codde Annc § 37 220 oSsupp. 197200 Tex. Civ.
sats Ane, Tr i) Arr 2ads 18§ T o Vernon's 1971 Ve

stars Ann, Tie 3308 6045 of ot Supp. 19700 W Stats,
Aan & 1 TS L2 osapp. 1971

request or consent.™ In some states, authority for
professional prosecution is found not in statutes,
but in court rules,” or in the “inherent power” of
juvenile court judges to procure needed assistance.”

Statutes which do provide for mandatory or dis-
cretionary participation by prosecutors in juvenile
court proceedings typically offer few details on the
nature or scope of such participation. While a
statute may restrict the categories of cases in which
the judge is authorized to. request prosccutorial
patticipation (e.g,, to delinquency cases, to con-
tested cases, to cases where the juvenile is repre-
sented by counsel, etc.), no criteria for guiding the
court’s discretion, such as the complexity of the
case, for example, are given.™

There is recent evidence, however, based upon
newly endcted and proposed rules and statutes, that
there may be a decided trend in the direction of

~increased utilization of prosecutors in juvenile
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court. At the same time, it is clear there is lictle
agreement on the precise nature and definition of
his role.

The major legislative models which have been
proposed from time to time over the past decade
show significant movement toward a system incor-
porating a professional representative of the state’s
interest. Thus, while the 1959 Standard Jurenile

2t I ar least o ne jurisdiction, Arkansas, the chief probation
officer is abo empowered o request prosecution by the prose-
cutor. Ark. Stats. Ann.. Tie. 45, § 45-217 (1968, In four
jurisdictions, the county or prosecuting  attorney  is merely
listed as one of the “persons’” entided to file, of authorize the
filing of, petitions. Iaho Code Ann., 810-1807 (Supp. 1971
fowa Gixde Anp, § 2323 (1069 Neb. Rev. Stats, § 13-205
(196%); N Rev. Stats. Ann., # 1693 (1964, For other
states with discretionary use of professional  proseautors, e
n i, infra.

22 This is true in New Jersey——see n. 19, supra. In Minne-
sita, although the statute provides for the prosccutor’s participa:
tion at the court's discretion, Minn, Stats. Ann. 8§ 200-15503),
the court rules make his pacticipation mandatory. Rules G-
ernimg Jurentle Conrt Procoedinge in Minnewta Peobate.
Qutenite Courts, Rule 5-2 (1973,

W See I ore Leni. 16 P 2d 907 (Sup, Ci. Washington,
1957).

S5ee. eg. Calif. Welf. & fnse. Code, 8 081 (1072 Colo.
Rev. Stars., 822 -8-4 (196§); Kans. Stats. Ann,, & 3K S15¢e)
tSupp. 1972, NUY. Fam. Cr. Act., § 254 (McKinney's {onsal.
Laws, Bk. 29A, Part 1, Supp. 1972 Okla Stats. Ann, R
1O THR G (Supp. 197205 8. Dak. Laws, § 26 8-220 e Supp.
1972,



Court Act made no mention of a prosecutor,” the
Children's Burcau  Stundurds for  Juvenile and
Family Courts, promulgated in 1966, recommend
giving the court discretion to use an attorney for
the state in order to avoid the adoption of conflice-
ing roles for the judge™ The Unedorm Juronile
Court Act of 1968 also provides for a prosecuting
attorney’s participation at the adjudicatory stage at
the court's discretion,” and so do the 1969
N.CC.D. Mode! Rules for Juvenile Courts, in
“complex cases.” ™ In all three model laws cited
above, the prosccutor’s participation: a) is Jiscre-
tionary with the court, and b) apparently com-
mences only at the trial stage. By contrast, the 1969
Children's Burcau Legislative Guide for Drafting
Family und Jurenile Court Acts prescribes a prose-
cuting attorney whose role is mandatory, and whose
participation in the process begins at court intake.™
Although the probation officer conducts the “first
level” screening of complaints and recommends
to the prosecutor that petitions be filed or not filed,
the latter has final, unreviewable discretion on the
matter. All petitions must be prepared and counter-
signed by the prosecutor, who may take into
account both the legal sufficiency and the desirabil-
ity of such action. The prosecutor is required to
represent the petitioner “in all proceedings where
the petition alleges delinquency, neglect or in need
of supervision,” ™ implying his appearance at all
pre- and post-trial hearings. He is given the power
to make motions for transfer of cases to criminal
court,” as well as motions for medical examina-
tions, for continuances,” and to amend the peti-

FINCCD, Standard Jutendle Coust At (1959

ML ae T,

T Nanonal Commission on Uniform State Laws, Unéiform
Jutentle Conre A2, 8 2400b) (1968,.

SSNOCOD, Mudel Raules for Jutende Coarts, Rule 21 11969,

= haldren's Bureau, Legolative Ciuide for Drafting Family
and Jurenle Cogrt Ao, 88 13 and 14 ¢ 1069,

WL ar ® Loy,

AL, ar ¥ 3L

SELE, ar 88 30 and 0.

L at § 9,
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tion."! He may also move for the enery of consent
decrees, and for the reinstatement of a petition if
such a deeree is violated.™ He also represents the
state at the adjudicatory and dispositional hearings,
and upon appeals.

Other recent model legislation, proposed by
Professor Sanford Fox, also cnvisions a prosecutor
who is fully integrated into the court process from
the time of intake through disposition.”

Recent legislation in such jurisdictions as the
Districe of Columbia, Vermont, Minnesora and
Wyoming has also provided for a mandatory, active
and fully integrated attorney for the State.™ Much
of this legislation has been influenced by the ubove-
described Children's Bureau Legislative Guide, but
some, like the District ¢f Columbia statute and
court rules, carry the notion of prosecutorial partici-
pation and control to new lengths. The District of
Columbia’s juvenile court rules, which were sub-
stantially modeled upon the Federal Rules of
Criminal Procedure, articulate the prosecutor’s role
with great precision and detail. Thus, not only does
the law expressly assign to the prosecutor all the
duties and prerogatives outlined in the Children's
Bureau Legislative Guide, but in addition, he con-
trols or influences such matters as police applica-
tions for arrest (“custody”) warrants,™ the court’s
decision whether to proceed by arrest or summons,”

MM a5

WH, ar ® 33

W Fox, Prosecutors in the lutenile Court: A Statutory Pro-
posal, 8 Haev, J. Leg. 33, 37 (1970,

17 See D.C. Code, Tit. 16 ¢, 23, 88 16-2301 o2, ceq.. and
DC. Rules Goterning Jurenile Proceedings: Vermont Stats,
Ana., Tit. 33, 88 615 &2 seq. (Supp. 1972); Minnesota Jegis-
lation and rules cited swpra. n. 22, and Wyo. Stats, Ann.. 8§
PE-115.12 (Supp. 1972,

A% The juvenile prosecutor in the District of Columbia, who
is the Corporation Counsel, must approve police applications
to the court for areest warrants ( Districe of Columbia Code
§ 16-2306 and District of Columbia Superior Court Rules,
Rules Gorerming Jurvenile Proceedings hereinafter cited as
D.C. Rules) Rule 4 (1972,

i The prosecutor may tequest arrest (Ccustody”™) instead of
summons pracedure (D.C. Rule 9; 1972,



juvenile detention,” bail hearings," probable cause
hearings,” and pre-trial conferences,” dispositions, ™
subpoenas ** and discovery," He expressty controls
initial decisions to join and sever offenses and
offenders for trial,’™ and, unlike his counterpart
under the Childeen's Burcau Legnlative Guide, he
has power to veto adjustment by consent decree.”
4. Current utilization of prosecutors in juvenile
courts.
The statutory and rules development just described
does not begin to reflect the rapidly increasing use
of prosceutors in the juvenile courts. In 1964,
Daniel Skoler and Charles Tenney, reporting the
results of a national survey conducted a year earlier,
stited:

Responses indicated that a staee’s attorney, county
attorney. or local prosecuror appeared regularly in
ahour 1570 of the repurting courts and occasionally
i over 67 of the reporting coures ., 3

These percentages began to increase even more
shortly after Guenlt. For example, in 1968, Judge
W. G. Whitlatch reported that 23 out of 48 Ohio
juvenile courts surveyed used prosecutors in delin-

1 The proseeutor sets | prompt notice” of notie and the
feasons theretore DO Code § 16-2311 1970 West's Supp.
Vol implemented by D.C Rule 105, 1972, He appears at
detention hoanmnes o represent the interests of  the Districe
VNG e, & 16 2302, 1970 West's Supp. Vol., implemented
hy D Rule 107, 1972,

Ry imphicanion trom b role i detention proceedings, the
prosecutor is sunilarly involved in bail proceedings. This role
canr a2l be interred trom the juvenile's righe to interlocutony
appesl in these matters (DG Code, 8 10224270 1970 West's
supp. Vol .

L The proscoutr must shew  probable cause it the coue
detudes to detam the juventie (D.C. Code, 8 16-231200): 1970
Weat's Supp. Vol 1. however there is no need to show probable
cause at arraipnment (DO Cade, & 10-2308; 1970 West's
Supp. Vb,

HDC Rule 170 01972y,

HPC Rule 15 (1™t

B Rule 17 01972,

WD Rule Logy (1072,

D Rales s 13 and T o™,

D Code, 8 2316 D.C Rules 10, 101 11972, Compare
Cbleen's Burcan, wpra. . 9, at # 33,

Wakaler and Tenney, Attarncy Repre-enmtation i Jrtende
Coger. ¢ 1 bam Lo 77083 84 01904, This survey question-
nare Was sent o qudees mocourts serving the TS largest cities
ot the ateen, and recened responses, apparently, of nearly one
hundred per cent.
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quency cases where the charges were denied.™ In
1970, Professor Fox cited a 1969 survey of 53 juris-
dictions, in which responses were received from 6.
In 36 of the responding jurisdictions, it was indi-
cated that an attorney appears on behalf of the
state “in some cases.” ™' In these surveys, it was not
often clear what criteria governed when prosccutors
would appear, but the reasons given in the 1963
Skoler and Tenney survey were as follows:

Among judges reporting occasiomal appetrances
by states attorneys or prosecutor personnel, the cir-
cumstances o types of cases most frequenty cited
were contested matters (15 responses), adule cases
such as contributing to delinquency (8 responses),
‘serious matters’ (9 responses, including specific
identification of homicide or. capital cases in 3
instances ), and cases involving possible waiver or
transfer to adule court (4§ responses» ¥

C. THE CENTER'S 1972
NATIONAL SURVEY

In an effore to obtain both a more current and
comprehensive picture of the state of juvenile
prosccution in the United States, as well as the
views of juvenile judges towards the role of juve-
nile prosccution, the Boston University Center for
Criminal Justice conducted a survey of juvenile
court judges in the Nation's 100 largest cities dur-
ing 1972,

The sample was drawn from the most recent
edition of the Juvenile Court Judges Directory”
All judges listed as scrving in the 100 largest cities
were included in the sample. The 100 cities were
derived from the 1970 census figures.™ The largest
city, New York, had a population of over 7.8 mil-
lion and the smallest in the sample, Newport News,
Virginia, was listed at 138,000. The Directory
yielded the names of 417 juvenile court judges
serving in those 100 citics.

3 Whitlatch, The Gault Deciion: Ite Etfet on the Office of
the Prasecuting Atturney, (i1 Qhio Bar J. 41, 43 (Jan. X, 196X),

5t Fox, Prowcators wm the Jurenile Coust: A Statutory Pro-
proal, 8 Hare, ). Leg. 33,37 01970,

2 skoler and Tenney, wpre note 19, at 83,

%t National Councit of Juvenile Coure Judges, Jutentde Court

Iedges Directory (197273,
S8 The Wiorld Almanec (1972 edition ).



The mitial sample to whom the survey was sent
consisted of -#17 judges. A portion of these ques-
tionnaires (50 or 127 of the maling) were
returned undelivered or could not be completed by
the addressee judge (some judges indicated that
they no longer sit in juvenile proceedings, some
only occasionally heard juventle cases, and several
were deceased) thereby resulting in an adjusted
sample of 367 juvenile court judges.

The survey was conducted through the use of
a iive-page questionnaire organized to facilitate
electronic data processing of the responses. The
questionnaire requested basic demographic infor-
mation about the court, information about the
nature of prosecution and the use of lawyer-prose-
cutors, and the judges’ views of the lawyer-
prosecutor’s role and the adversary quality of juve-
nile courr proceedings,™

Responses were received from 137 judges or
37.3¢% of the revised sample, representing 68 of
the original 100 dities (687¢)." Two samples
were drawn from the respondents for purposes of
analysis. Attitudinal data were analyzed and
reported for all 137 respondents, Data concerning
the present state of juvenile court prosecution were
analyzed in terms of the 68 cities covered in the
returns, Where multiple responses were received
for a city, a single, averaged response was developed
for amalysis, These two samples (of 137 and 68
respectively ) are refleceed in the tables and analyses
thac follow:,

In the 1963 survey of juvenile coutts in the 75
largest ities in the United States conducted by
Daniel Skoler and Charles Tenoey, which was
described earlier, the authors concluded that “Firse,
and perhaps most significant, the attorney remains
a stranger to the juvenile court.” " Their survey
revealed that while  judicial  artitudes  toward
attorney involvement in juvenile court proceedings
had become far more positive than in previous
years,”™ large urban courts continued to reflect

A cupy at the questionnaire is incduded in Appendix A.
Wonee Appendin A tor 4 It of dties inchaded in the survey.
AT Shader and Teancy, wupra note 19, at 06,

SR at SR-N9,

traditional practices with lawyers playing a mini-
mal role,
The present survey was conducted with the

_intention of obtaining data in the following arcas:
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1) the amount of defense counsel involvement in
juvenile proceedings: 2) the nature and scope of
attorney repesentation for the state in juvenile pro-
ceedings; 3) the division of court functions and
the prosecutor’s role; and 4) the views of juvenile
court judges concerning the expanded use of lawyer-
prosccutors in juvenile courts.

L. Defense comnsel invelvement in jurenile
proceedings. As recently as 1963, 8997 of big-city
juvenile vourts reported that juveniles were repre-
sented by counsel in fewer than 259 of all delin-
quency proceedings. In almost 607 of these courts,
juventles were represented in less than 5% of
delinquency cases. Of equal interest was the finding
that in only 467 of these urban courts were juve-
niles represented in more than 5 of delinquency
cases,™

A similar survey, conducted in 1966 in coopera-
tion with the President’s Commission on Law
Enforcement and Administration of Justice, pro-
vided a picture of juvenile court defense counsel
participation which was virtually unchanged.™
Taken together these two surveys suggested that
not only was the frequency of defense counsel
involvement dismally low in most big-city courts
in the years immediately prior to the Gaxlt deci-
sion, but that this condition was uniform through-
out our major cities and was not improving.

The information submitted in response to our
survey reveals, however, that in the years since
Gunlt, there has been a marked increase in the fre-
quency of juvenile defense counsel representation.

Judges were asked to estimate the frequency with
which juveniles in their courts are currently repre-
sented by counsel. They were requested to make
scparate estimates for neglece and dependency
cases, cases involving misconduct of a non-criminal

A at K1,

i President’s Commisvion on Law Enforcement and Admin.
istration of Justice, Twsé Force Report: Javemile [ligrones
and Youth Crime (1967 Appendix B, Table 16, ar 82,



TABLE 1.—Percent of Cases in Which Juvenile is Represented by Attorney at Adjudication (68 Cities)

" ‘Under 25
percent
&um .Per; Num. Pef-'

None
Case type

25 percent- 50 percent-
S0 percent 75 percent

Num-"f-;er- Num- Per
ber cent ber cent ber cent ber cent

Number
response

Over 75
percent

100

percent Total

Num- Per. Num. Per. Num. Per- Num. Per-
ber cent ber cent' ber cent ber cent

‘Neglect and

dependency 0 (0.0) 25 (36.8) 9 (132) 3 (44) 25 (368) &8 (74 1 (1.5 68 (1000
Non-criminat
{PINS) 0 (0.0) 25 (368) 7 (103) 3 (44) 26 (382) 7 (103) O (0.0) &8 (100.0}
Dehnquency
{felony) 0 (OO 3 (4) 16 (235) 7 (103) 34 (500) 8 (118 O (0.0y 68 (100.0)
Delinquency
(non-felony) 0 (0.O) 15 (22.1) 16 (235) 85 (74) 25 (368) 7 (103) O (00O 68 (1000

nature (PINS cases), delinquency based upon a
telony or serious crime. In sharp contrast to the
pre-Gunlt data, our survey reveals that counsel
representation of juveniles has increased dramati-
cally. Before Guult only -7 of our major cities
indicated that more than 5097 of juveniles were
represented in delinquency cases. The results of our
survey reflect that in 618 of the responding
citics, more than 75¢7 of juveniles in delinquency
cases based upon a felony or serious crime are
represented by counsel and that in 47.1€¢ of these
citics, over 7367 of juveniles are represented by
counsel in delinquency cases based upon non-
felonies or less serious crimes. In PINS and neglect
cases, 18567 and 11.2% of responding cities,
respeccively, report representation at a rate greater
than 7567 (Table 1). Of these categories, the
greatest representation occurs, not surprisingly, in
serious delinquency matters.

It should be noted, however, that full representa-
tion of juveniles is still not a reality in many of
our large cities. More than one-third of the citics
report that fewer than 2567 of juveniles in neglect
and PINS cases are represented. Even in delin-
quency cases, the rate of attorney representation in
many cities is very low. In 27.967 of the cities, less
than half the juveniles are represented in scrious
delinquency cases. In -15.677 of the citics, less than
half of the juveniles are represented in less serious
delinquencics.

Nevertheless, in spite of serious inadequacies

e e — _—
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which continue to exist in many courts, attorneys
are clearly playing a far more prominent role in
juvenile procecdings than they did just a few years
ago.”" As subsequent data reveal, this expansion of
defense counsel presence has had a significant
effect on the growth of attorney representation for
the state.

2. Scope and nuture of attorney-prosecution. The
1963 survey by Skoler and Tenney showed that
the state was represented by an attorney-prosecutor
on a regular basis in only about 15¢ of the
Nation's metropolitan courts,” The 1967 Task
Force Repore concluded that prosecutors do not
appear in most juvenile courts.”

Our dara indicate that in most large city juvenile
courts, lawyer-prosecutors are now regularly util-
ized. Of 68 responding cities, 61 (94.1C7) replied
that a lawyer as prosecutor or state’s representative
makes regular appearances in juvenile court. Of
the responding cities, 19 (27.96%) stated that the
use of lawyer-prosecutors began prior to 1960, 16
(23.5¢7) stated that lawyer-prosecutors were
introduced between 1960 and 1967, and 29
(42.6¢%) indicated that the regular use of lawyer-

1A recent nadonwide survey identified aimost 350 legal
services offices and private attorneys who have substantial juve-
nile law practices or are emaged in juvenile law test case
litivation. Juvenile Justice Standards Project, Institute of Judi-
dial Administration, -New  York University School of Law,
Jurende Law Lategation Directory (October, 1972,

2 8xoler and Tenney, wprd note 19, at 83,

SATaé Furce Ropurrs lutemile Dilinguency and  Yonth
Crime, sapra note GO, at S,



TABLE 2.—Years During Which Regular Use of Attorney-

Prosecutor Began (68 Cities)

. 'Years Nutnber Percent
Before 1960 19 (27.9)
1969-1967 16 (23.5)
1967 1972 29 (42.6)
No attorney prosecutor 4 (5.9)
Totai (99.9)

68

C o M e e —es—

prosecutors did not begin undil after the Supreme
Courr decision in Gundt ¢ Table 2.)

Although six cities (8.877 ) draw their juvenile
court prosecutors from the staffs ot the city solicitor
or curporation counsel and chirteen cities (19.177)
utilize a special juvenile courr prosecutor, the vast
majority of cities (11 or 6-1.757) employ the ser-
vices of prosecutors from the office of local district
or county attorneys (Table 3).

TABLE 3.—Type of Attorney.Prosecutor Used (68 Citles)

Type Number Percent
District or county attorney 44 (64.7)
Corporation counsel 3 (4.4)
Special Juvemie Court prosecutor 13 (19.1)
City sohcitor 3 (4.4)
Law student 1 (1.5)
No attorney-prosecutor 4 (5.9

68 (100.0)

Total

The foregoing data reveal a continuing move-
ment during the past decade toward the regular
use of legally trained prosecutors in juvenile court
and that, spurred perhaps by developments since
Gandt, this process is nearly complete insofar as
our large metropolitan courts are concerned. Of
course, these data, alone, do not suggest the extent
to which lawyer-prosceutors are involved in juve-
nile proceedings in the various cities. For example,
in approximately one-third of the cities, appearances
by lawyer-prosecutors are not automatic but rather
upon the court’s request (Table 1). The use of
prosecutors in this group of cities, although charac-
terized as “regular,” may be relatively infrequent.
Even when proscoutors “automatically” appear for
the State. their involvement may well be limited to
particular categories of proceedings and their role
may well be circumscribed. However, the fact thae
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TABLE 4.—Appearances of Attorney-Prosecutaor (68 Cities)

Appears Number  Percent
Automaticaily 443 (64.7)
At court's request 19 (27.9)
At discretion of prosecutor 1 (1.5)
No attorney-prosecutor 4 © (5.9)
Totat 68 (100.0)

almost 9577 of these courts regularly use prose.
Cutors In some Ccapacity represents an important
shift in juvenile court practices.

Judges from jurisdictions where prosccutors do
not automatically appear in juvenile court proceed-
ings stated their criteria for requesting his partici-
pation. As shown in Table 5, the judges’ responses
tended to fall into three somewhar related cate-
gorics. Most often ¢ited are cases which are of an
adversary nature—thae is, those which are con-
tested and/or where the juvenile is represented by
counse! (37.264). Cases which involve scrious
misconduct and include the possibility of severe
court action are mentioned nexe (30,057 ), Finally,
cascs involving complex issues of fact or law are
scen as warranting the presence of a professional
prosecutor (17.1€7).

Judges were asked to estimate the percentage of
cases where the state is represented at th adjudica-
tion hearing by a lawyer-prosecutor, As for defense
counsel participation, judges were asked to make
scparate estimates for cach of four major categorics
of cases. The results are contained in Table 6,

In delinquency matters based on felonies or
serious crimes, 57.3C7 of the cities reported that
attorney-prosccutors appear for the state in more
than 75 ¢ of adjudication hearings. For less serious

TABLE 5.-~Criteria for Appearance (20 Citles, 39 Judges)a

Criteria Number Percent
Serious offense 19 (27.1)
Contested cases 13 (18.6)
Juvenile is represented 13 {18.6)
Complex issues 12 (17.1)
At prosecutor's request i1 (15.7)
Commitment possibility 2 (2.9)
Totas 70b (100.0)

lRe;s—i:enses ara reported f;m 39 judges mEO— l.n.msmchon-s
where prosecutor does not automaticatly appear.,
5 Multiple critena were indicated by some judges.



TABLE 6.~Percent of Cases in Which State is Represented by Attorney-Frosecutor at Adjudication (68 Cities)

Undér o Sélp—é}cent 50 percent-

ERPY

Over 100 No

c None 25 percent 25 percent— 75 percent 75 percemt  percent  Response Tota!

sse type Num- Per- Num. Per- _fcfni;“;e?_ Num- ~l;a;-m N::ETPN- Num- Perr Num. Par- Num. Per
ber cent ber cent ber cent ber cent DRer cent Der cent ber cent ber cent

Neglect and '

dependency 5 (74) 24 (35.3) 8 (74 (1.5) 29 (426) 3 (4.49) 1 (15) 68 (100.0)

Non-criminal

(PINS) 8 (74) 36 (529) 4 (59 2.9 18 (265) 3 449 O (00 68 (1000

Deiinquency

(felony) 4 (59 13 (19.1) 7 (109 {74) 36 (529 3 (44) O (0.0) 68 (100.00

Detinquency

‘non.felony) 4 (59 21 (30 12 Q7.6 {4.4) 25 (368) 3 44 0 (0.0) 68 (100.0)

delinquencies (non-felonies), only 41,29 of the
cities report prosccutorial participation at a fre-
quency greater than 757, In PINS cases and those
involving neglect and dependency, attorney-prose-
cators appear in more than 756 of cases heard
in 30,97 and 47¢7, respectively, of the 68
responding cities.

It should further be noted chat with the excep-
tion of scrious definquencies, almost as many or
more cities utilize prosecution in less than 256 of
their cases as those who utilize it in more than
7507 . Percentages of cities in which attorney-prose-
cutors appear in less than 257 of juvenile cases
are as follows: serious delinquencies: 25.067; less
serious delinguencies: 36.877 ; PINS cases: 60,397 ;
and neglecr and dependency: 44.297.

Comparing the data for defense counsel and
prosecutorial  participation, scveral conclusions
emerge. Firse, attorney participation in utban juve-
nile courts, as both defense counsel and prosecutor,
occurs mose frequenely in serious delinquencies,
declines in less serious delinquencies, and is least
prominent in PINS and neglect—the latter cases
being least “adversary™ in traditional juvenile law
thinking. Sccond, in almost all case categories,
more courts report a higher frequency of attorney
representation of the juvenile than attorney repre-
sentation of the State Similarly, fewer courts

5 The only exception s it the caregory of neglect cases where
P ot ates teport T50T GTODT representation of

wvensles but 1770 report TS0 HKYT sepresentation of the
atate.

P

report less than 25¢¢ involvement of defense
counsel than they do for prosecution. So, although
levels of defense and prosecution involvement
show similar variations according to case categories,
overall, attorney representation of juveniles appears
to exceed that of actorney representation of the
State.

3. The division of court functions and the
prosecntor’s role. One section of the questionnaire
mailed to juvenile court judges deale with specific
tasks within the court (Z.e., who reviews a petition
for legal sufficiency, or who represents the state at
detention hearings). The purpose of these ques-
tions was to help define the functions currently
assumed by the lawyer-prosccutor. In addition o
defining the “state of the are” at present, the data
resulting from these questions are uscful in sug-
gesting possible alterations and expansion in the
atrorney-prosecutor’s role.

The full set of tables (1~23) is presented in
Appendix B, In the following section, the discus-
sion will be confined to those questions which
bear most heavily upon the prosecutor’s role.

a. The initial detention decision (Appendix B,
Tubles 2, 3). The lawyer-prosecutor plays a very
limited role, at present, in the detention decision.
In none of the responding jurisdictions does the
prosccutor review the detention decision. That
review is carried out primarily by the judge
(57.4¢¢), the probation officer (23.5%¢), or is
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shared between the two 10,3771 When deten-
tion hearings are hehd the prosecator represents
the state in foss than halt of the hearings, In one-
third of all jurisdictions, respondents indicated that
"toone” reproseted the state at detention hearings.

b, Proparation and roticte of e potition
tAppondin B, Tabdes 5. 6. The lanyer-proseoutor
also currently plays & small role in the preparation
of petitions in the ities responding to the survey.
In only 15 of the 68 urisdictions (22,177 ) is this
part of his responsibulity, More trequently, the
court etk 27977 ) or the probation officer
C33.847 ) pertorms this task.

The proscautor’s expertise in the preparation of
kegally sufficient petitions could be utilized at one
ot two stages. Either he could draft the petition
itselt, or he could review it ae o later stage. Approxi-
mately one-third of the jurisdicrions (36.8% )
specify that the Jawyer-prosecutor reviews petitions
for legal sufficiency cshighely higher when juris-
dictions using non-attorney prosecutors, or dividing
this task between proscautor and probation officer
are indudedr. A large number of jurisdictions
cither failed to answer the question (887 ! or
indicated that "no one” reviews petitions (10,377 ),
In many jurisdictions, the review is carried out by
the judge (16.297 ), the probation officer (11877 ),
or the Jerk (10377, This suggests that fre-
quently the person drafting the petition, /e, the
clertk o probation officer, is also charged with
examining it for legal sutlidiency. A situation may
exist in which these people have the legal expertise
to muke such an evaluation, but it is not an exper-
tise normally required in those roles.

<. Pretridd mutions, probable cawse bicarings and
comtent decrees tAppendin B. Tubles 8.9, 141, As
might be expected, the lawyer-prosecator plays an
important role in the arca of pretrial motions,
probable cause heirings, and consent decrees. In
T6.57 of the surveyed cdities, attorney-prosecutors
argue motions and, in 73.57%7 and 12.6% of the
cities, they albso represent the state at probable cause

o5 Phe crin
asper v ot the tespaenses aniy For g oomplere breakdown o the

bacuson i this soction will taach upon

rosenises, the redier v utedte d to Appendix B

senes the petitioner and in another 13,26
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hearings and in the arrangement of consent decrees,

In cach of these arcas, however, a substantial
number of jurisdictions cither failed to respond o
the question or indicated that “ro one™ performed
the function, Approximately 177 of the jurisdic-
tions quericd about motions and 1677 of those
queried about probable Giuse hearings indicated
“no one”, or more frequently, made no response,
It may be assumed, thercfore, that in ac least some
ot these jurisdictions, pre-trial motions and prob-
able cause hearings occue seldom or not ae all,
Indeed, the high percentage of jurisdictions indicat-
ing representation of the state at motions and prob-
able cause heasings by lawyer-prosecutors is no
evidence of the frequency with which those actually
occur. Empirical study of the Boston fuvenike Coure
revedled that few pre-trial motions were made dur-
ing 1971,

In the arca of consent decrees, almost one-halt
of the sample (16.2¢7) failed to respond to the
question or indicated that "no one™ tepresented the
petitioner in such actions. It may be that consent
ducrees, or negotiated settlements, are not yet com-
monly employed.

d. Adjudication and disposition (Appendix B,
Tuahles 17, 18, 2. Questions concerning the
adjudicatory and disposition stages of juvenile pro-
weedings revealed a diminishing involvement on
the part of the proseeutor as the case develops. As
we have seen above, in the vast majority of cities
surveyed, a lawyerprosecutor represents the peti-
tioner at the adjudicatory hearing. The lawyer-
prosccutor's presence at the disposition stage de-
creases markedly (in 48.577 of the cities he repre-
he
sharcs this function with the probation officer). In
fact, in almost onefifth of the jurisdictions
(19.19) no one represents the petitioner at the
disposition  stage.  The  lawyer-prosecutor’s  role
diminishes even further when it comes to recom-
mending dispositions to the judge. In a small num-
ber of jurisdictions (8.877 ), the proscutor, alone,
recommends  disposition, In another  onc-quarter,
the prosceutor and probation officer share the func-
tion; however, in the vast majority of jurisdictions



TABLE 7.-Should Attorney-Prosacutors Flay a More Exten.
sive Role in Yonr Court Than They Do Now? (137 Juﬂm)
Respome Number Percent
“More 46 (335)
Less 2 {1.5)
Same 87 (63.5)
No response 2 (1.5
Totat 137 (100 0)

(G036 ). it is the probation officer alone who

recommends dispositions to the judge.

& The views of perontle conrt judges towards

an expanded role for prosecutor, Juvenile court
judges were asked two  attitudinal  questions.
Responses to the first of these (“In your opinion,
should lawyer-prosecutors play a more extensive
role than they presently do in your court?™) are
reported in Table 7,
As indicated, almost two-thirds of the judges were
satisticd with the extent of lawyer-prosecution in
their courts while the remaining one-third expressed
a preference for more extensive participation. Only
two judges in the entire sample fele thae the role
of professional prosecution should be reduced.

The judges’ responses were further examined
according to the existing amount of professional
prosceution in their various cities and in terms of
the current balance between defense counsel parti-
cipation and lawyer-prosecutor participation. These
analyses were performed in order to determine
whether judges” attitudes concerning the need for
greater proscoutorial participation in their courts
are associated with current levels of prosecutorial

patticipation, as an independent factor, and/or by
the current amount of professional prosecution
viewed in relation to existing levels of defense
attorney participation. In ather words, are judges
inclined to view the expanded use of attorney-
prosecutors in juvenile court procecdings in terms
of a unilateral need or in terms of the establishment
or maintenance of adversary balance,

The 68 survey cities were divided in two groups
according to whether attorney-prosecutors appear
for the state in less or more than one-half of those
cases heard, As reported in Table 8, in 33 citics,
attorney-prosecutors participate in fewer than 507
of cases for which an adjudication hearing is held,
while in 35 cities the frequency of participation
exceeds 5007,

As shown in Table 8, the amount of professional
prosecutorial involvement in the various cities
appears to have litle or no bearing on judges’
views concerning the expansion of the attorney-
prosecutor’s role. Judges who serve in cities having
a "low™ frequency of attorney representation of the
state (less than SO0 of cases heard) are no more
likely to favor a more extensive role for the
attorney-prosecutor than judges in cities with a
“high” level of prosecutorial participation. In fact,
the existing level of prosecution in the various
citics, by itself, appears to have linle bearing on
whether judges in those cities favor a change in the
role of prosccution in their courts (Table 8).

Citics were also divided in terms of the relation.
ship between the frequency of defense counsel

TABLE &-suouu Attnmey-?romutor Piay a More Extensive Role? (137 Judm)

Judges in courts' where prosecutor
appears in 50 percent or more of all

Response cases heard (33, or 48.5 percent,
of 68 cmes) 2
T Number ) Percent o

‘More ) 27 T (328
Less 3 {1.2)
Same 54 (65.1)

No response 1 (1.2)

Total 83 (100.0)

Cr e e —— L

a Based upon est:mates prov-uod by !37 puvemle comt ;udges n
68 citres of frequeoncy of apnearance by sttorney-prosecutors in

four case categores senous dehinquency (fefony), lass senous

e ————

e wm—— v ar—— m e te——n o feimes = e e

Judges in courts where promutor
appears in less than 50 percent of ali

casas heard (35, or 51.5 percent, Total
of 68 citles) ?

Numi:;r— T Perc;n‘t“ - *N—umﬁer Percent
..____._,__ig._ .(35 2 45 R (335
1 (1.9 2 (1.5)

33 (61.0) 87 (63.5)

1 (1.9) 2 (1.5)

54 (100.0) 137 (200 0)

e cotr — rmareia

delrnquency (non fefony), PINS. and neglect/dependency. c.ue
categories were accorded equat value and averaged for each city.



TABLE 9.—Shauld Attorney-Prosecutor Play a More Extensive Role? (137 Judges)

Judges n courts with }udges in courts with

greater participation by greater participation by
prosecutor than by defense than by

Judpes in courts with
balanced defense and
prosecution (31 or 45.6

LI T

Response pe-sunt of 68 cities) 4 defense (12, or 17.6  prosecutor (25, or 36.8 Totat
percent. of 68 cities) » percent of 68 cities) a

Number Peig;aat Number o Percent Number ' Percent h}"ul;l;;;_ Pe;c;n;
More Y- (225) 8  (a2.1) 22 (468 46 (335)
Less 1 (1.4) ) (0.0) 1 (2.1) 2 (1.5)
Same 53 74.7) 11 (57.9) 23 {«8.9) 87 (63.5)
No resporse 1 (1.4) 0 {0.0) H {2.1) 2 {i.D)
Totat 71 (100.0) 19 {100.00 47 (99.9) 137 €100.0)

s Baaed upont estimates provided by 137 juvende court judges in
68 cties of frequency of appearance by attorney prosecutors and
defenise attorneys «n four case categories: serous delinquency
tfetony), less serious detinquency (non felony), PINS, ang neglect/
dependency. Case categores were accorded equal value ang aver.

appearances at adjudication and that of a profes-
stonal prosceutor. Cities in which both defense
counsel and professional prosecutors appeared in
the same frequency mthnrics (e under 2577
25075077, SO0E75% and over 737 ) are, for
the purposes of this analysis. characterized as hav-
ing adversary balance.

As reported in Table 9, 31 (-15.6C¢) of the 68
survey cities reveal a general balance between the
frequency of attorney represcotation of the child
and the state at adjudication hearings. Twelve
cities € 17.677 ) show an imbalance in participation
in favor of the prosceution, while in 25 cities
€368 ) attorney representation of the juvenile
exceeds that of the stare,

Whereas judges’ ateitudes toward exeending the
role of prosccution were not materially affected by
the currene amount of professional prosecution in
their courts, alone, Table 9 shows substantial dif-
ferences in judges’ responses based upon whether or
not ther. s a balance in the participation levels
of prosecution and defense. Judges whose courts
exhibited balanced participation by defense and
prosceution were content to maintain present levels
of prosecution regardless of the proportion of cases
in which prosccution participated in their courts.

Only 2257 of judges in balanced systems

indicated a preference for increased prosceution.
whereas 2147 and -16.877 of judges in courts
balanced in favor of prosecution and defense,
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agoc for auorney prosecumrs anc defense counse! n each eity.
Where the average frequency of appearance for both prosecutors
and defense counsel in a particular city fell within the same
quadeant (for example, 0°5 to 287, or §0°, to 78%). that city's
juvemie courts were regarded as “halanced.’”

respectively, favored greater prosecutorial partici-
pation.

These data suggest that judges were far more
likely to view the role of prosecution in relation
to the amount of existing defense counsel partici-
pation than they are to view the broadened partici-
pation of professional prosccution as 2 worthwhile
end in itself.

The sccond attitudinal question read as follows:
“Are you in favor of having lawyer-prosecutors
represent the state in «// juvenile cascs?” A majority
of the judges (55.59%) felt chat lawyer-prosecutors
should tepresent the state in all juvenile cases
(Table 10).

Those who dissented from thar view (43.19%)
most frequently cited minor offenses, admitred
offenses, truancy, dependency, incorrigibility, and
traffic offenses as case types not requiring the ser-
vices of a lawyer-prosecutor.

A strong relationship appears to be present
between the existing degree of professional prose-
cutorial participation in the juvenile court caseload

TABLE 10.—Should Attorney-Prosecutor Represent the
State in ALL Juvenile Cases? (137 Judges)

e -t e

Response Number  Percent
ves T 78 (55.5)
No ) 59 {43.1)
No response P4 (1L.4)
Totat 137 {100.0)




TABLE 11.—Should Attorney-Prosecutor Represent the State in ALL Juvenile Cases? (137 Judges)

A— e e . —

_ 'nges m‘céhnvs‘"wﬁere prbsecutor Judges in courts where prosecutor

appears in 50 percent or more of appears in fess than 50 percent of
all cases heard (33, or 485 ait cases heard (35, or 51.5 Total
Response percent. of 68 cities) @ percent, of 68 cities) @

- _Number T Percent T Nﬁmber Perceni Number - Perce—nt.

Yes e @95 10 (185) 76 (55.5)

No 16 (19.3) 43 (79.6) 59 (43.1)

No response 1 (1.2) 1 (1.9) 2 (1.4)

Total 83 {100.0) 54 {100.0) 137 {100.0)
a Bascd upon estimates prowvided br"{é-?‘;‘u.&enue court judges m dehinquency (nonfeiony), PINS, ang neglect/dependency. Case
68 cities of frequency of sppearante by attorney prosecutors in categories were accorded equal value and averaged for each city,

four case Categaries: serncus delinquency (feleny). less serious

of a city and the views of juvenile court judges in Support for broad participation by prosecutors
those cities regarding the desirability of having  is also found among judges whose jurisdictions
attorncy representation of the state in all juvenile  display a relative balance between defense and
cases. Judges in jurisdictions where prosecution is  prosccurion. Of these judges, more than two-thirds
very active approve its use in all cases ar a rate of  (67.60¢ ) approve the usc of an atcurney-prosecutor
79.5¢¢. On the other hand, only 18.5¢ of judges  in all cases which are heard in their courts. Judges
in jurisdictions which have relatively inactive pro-  from jurisdictions which do not now have a bal-
secution (less than 5077 of the court’s caseload)  anced adversary system tend to be more resistant
favor the use of professional prosecutors in all cases  to the notion of extending professional prosecution
(Table 11). to all cases which are heard (Table 12).

It would appear, therefore, that where prosecu- The data clicited from judges in response 1o the
tors already participate heavily in a jurisdiction’s  two previous questions (Should attorney-prosecu-
juvenile cascload, there is substanmal support  tors play a more extensive role in your court than
among judges for the most inclusive role for pro-  they do now?; Should attorney-prosecutors repre-
fessional prosccution. Resistance to a broadly inclu-  sent the state in all juvenile cases?) show differ-
sive role for professional prosccution is most appar-  ences requiring some additional analysis. For exam-
ent in jurisdictions which, presumably, have the  ple, whereas only about one-third of the sample
least experience with professional prosecution in favored extending the role of prosecution, more
their juvenile courts than onc-half approved the use of attorney-prose-

TABLE 12.—Should Attorney-Pros «utor Represent the State in ALL Juvenile Cases? (137 Judges)
R Judges in cgur;; ;eiflﬁ Judges in courts with Judges in courts with T
batanced defense and  greater participation by greater participation by

prosecution (31, or 45,6  prosecutors than by defense than by
Response percent, of 68 cities) 2 defense (12 or 17.6  prosecutors (25, or 36.8 Total
percent, of 68 cities) 8  percent, of 68 cities) a
‘Number  Percent Number Percent .N:m:b_e-r Percent ‘Number Percent
-\:;s e C . 4é - - (57-,5)" . 9_ .____.(47;) R 15 - .@0.4) - (55..5)
No 22 31.0) 10 (52.6) 27 (57.4) 59 {43.1)
No response : 1 (1.4) 0 (0.0) i 2.2) 2 (1.49)
Totat 71 {100.0) 19 (100.0) 47 {100.0) 137 (100.0)
& Based upon estimates pmv'ded-l;;.lj? i.;!.\lei;lfQ court judges aged for s'}orney-prosecutors and defense counsel in each city.
68 cities of frequency of appearance by attorney.prosecutors and Where the average frequency of appearance for both proseculors
defense attorneys in four case categories: serious dehnquency and defense counsel in a particular city fell within the same quar-
telony). less serious dehnquency (non-felony), PINS, and neglect/ ter tfor example, 075 to 25% or 50% to 756%), that city's juvemile
dependency. Case categortes were accorded equat value and aver- courts were regarded as “balanced.”
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cutors m all juvenile cases. Further, whereas under
one-quarter ot the judges incourts having an adver-
sary balance recommended an extension of the
prosecutor’s role, two-thirds of these same judges
approved his participaton in all cases,

In considering this possible disparity in judi-
dal attitude, two considerations must be kept in
mind. First of all, many judges, otherwise favorably
disposed towards prosccution, may have responded
that the role need not be expanded in their court
because prosecutors alrcady appear in all types of
cases  (egn. delingquency, neglect, dependency).
Secondly, although many judges may prefer having
prosceutors appear in all types of ases, they may
also teed that prosecutors should not beeome more
actively involved in certain phases of the process,
such as the dispositional phase. Therefore, they
may approve a proscautor’s participaction in all
cases. but not an “extension of the prosecutor’s
role” into other phases.

5. Nurratite comments of ‘ndges responding to
swrrey. The judges surveyed were requested to
include their comments concerning the use of law-
yer-prosecutors in juvenile proceedings and to note
the observed or anticipated consequences of cheie
use. Of the judges who returned completed ques-
tionnaires, 18 submitted narrative answers to this
question. Five of these were not responsive to the
question and have been excluded from the sample.
It should be further noted that the §3 judges,
covering 32 cities, nay not be wholly representa-
tive of the 137 judges who returned completed
UOStIONNALLCS.

Of primary interest is that the 13 judges were
unanimous in their suppore of the use of lawyer-
prosceutors in juvenile court proceedings, Although
seven judges expressed some roservations, not a
single judge could be classified as opposed. More-
over, while @ number of judges referred to spedific
needs for professional proseeution such as in pre-
paring and screening petitions, the vast majority
of responding judges cited the general need o
ostablish and maintain adversary balance in their
courts, This large group of respondents was par-
ticularly mindful of the increased burdens chae
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mecreased defense counsed participation have placed
on them and other coure persosael, Thetr support
for professional prosecution derived from an ofwen
expressed recognition that the very nature of juve-
nile proceedings has changed since Guale, Whereas
in previous years, the absence of professional prose-
cution could be viewed as @ prominent indicator
of the juventle (ourts “non-punitive” approach
and it presence as an unwarranted intrusion on
the court’s informal social service orientation, these
judges are now concerned that they can not prop-
erly fulfill cheir responsibilities in today’s juventle
court withont the services of an attorney represen-
tative for the state. Finally, support for professional
prosccution appears to crass philosophical divisions
and is found among traditionalists and modernists,
Those responding judges who favor the trend
toward increased formality in ¢the adjudication of
juvenile offenses tend to regard professional prose-
cution as an important clement in carrying forward
the goals of the Guadt dedision, The statement of a
southern city judge is typical of this view:
The Ganlr decision to me was like a breath of fresh
air blowing through the stale odor of a courtronm.,
If taken in its proper light, the snirit of justice can
be enhanced. . .. However, the lawyer-prosceutor
is @ must o carry out the necessary comtitutional

safeguands the juvenile is entitled to under current
Supreme Court decisions,

Another, much smaller group of judges who
view recent developments in juvenile faw as dimin-
ishing the court’s capacity to address itsclf to the
best interests of its client population nevertheless
concede the need for professional prosceutors as
4 necessary complement o expanded defense coun-
sel participation. Although they decry the perceived
demise of the traditional juvenile court model,
there s a practical recognition by these judges that,
for better or worse, the juvenile justice process has
taken on many of the characteristics of the criminal
courts and that such a system requires professional
prosceution. This view is refleceed in the comment
of a midwestern judge:

The Gl and Kent
criminal court. The

decisions have created a junior
old juvenile court philosophy



has been killed. Prosecutors are needed as in all adule
criminal cases.

That the widely shared accep -nee of profes-
sional prosccution in juvenile ¢« ts may override
hasic differences in judical phicoohy is further
highlighted by the examples of rwo California
judges who indicate their approval of attorncy-
prosecutors for quite divergent reasons. Qne judge
favors strong prosccution as an important ingre.
dient in the evolvement of 4 non-permissive crim-
inal court model which he favors for the adjudica-
tion of juventle matters. He stated:

I personally think of my court as a criminal court
for the trial of persons under 18. ... While I per-
sonally favor complete adversary proceedings with
all comtitutional safeguards for minors just as for
adults, I disapprove of the philosophic rhetoric used
to justify wrist-shpping type punishment. 1 say
punishment advisedly beause I don't believe in
what is now laughingly called “rehabilitation.”

On the other hand, another California judge sup-
ported the heavy use of artorney-prosecutors on
the theory that "many prosecutors are less punitive
or more realistic than some probation officers.”

More than half of the judges who retuened
comments related their support of lawyer-prosecu-
tors to the need to maintain a balanced adversary
setting at adjudication. There is a prevading senti-
ment among this group that Gunrdt-related defense
counsel requirements have generated pressures on
the adjudicatory process which can only be met
successfully by a qualified state’s representative. In
the opinion of many of th- responding judges, the
absence of such a figure has resulted in a distortion
of the roles of other juvenile court personnel and
has placed in question the very fairness of juvenile
court proceedings. Primary among their concerns
is the harmful cffect of an unbalanced forum which
may compel the judge to assume the responsibilities
of prosecution. As one judge put it:

I find that lawyer-prosecutors are unequivacally
essential to a juvenile proceeding Only recently
when there were none, the judge was required to be
the prosecutor as well as the judge. This untenable
position violated the rights of all the parties.
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Another New York judge remarked as follows:

It is unthinkable that the complainant’s case should
not be presented by an attorney—This was the case
in most delinquency pruceedings up to a few years
ago. It caused the judge to act as prosecutor.™

A judge in a court which scldom utilizes prose-
cutors and who feels that more are needed conceded
that “otherwise the judge conducts the hearing
from the standpoint of the prosecution.” Another
judge, in urging the assignment of a full-time
prosecuror to his court, stated:
With a lawyer-prosecutor presenting the evidence
at the adjudication hearing we have found that jus-
tice is not only done, but it appears to be done, in
that the judge does not have to be the prosecutor

nor does the probation officer who is supposed to he
the friend of the child.

These comments give added substance to the
view that emerging due process requirements and
more aggressive defense counsel participation have
caused many judges to recxamine their role in
juvenile proceedings. It is certainly evident that
many judges favor a broader distribution of respon-
sibilities at adjudication and are showing increasing
discomfort with the need to supplement inadequate
prosecution. As one judge candidly acknowledged:

One cannot be a fair and impartial judge and con-

duct an examination of the witnesses like a prosecu-
tor. ... No man can wear two hats.

Similarly, judges voiced concern that the work
of other court personnel such as probation officers
may be damaged if they are called upon to present
the state’s case against juveniles at adjudication
hearings. The following comments are typical of
this view:

I also dislike having a probation officer present a
case against a child who quite probably will be
placed on probation. It places the officer in a con-
flicting position,

88 Although New York judpes greatly favored the use of
lawyer-prsecutors, they were highly critical of the services
cutrently being provided by the Corporation Counsel. Their
complaints centered on inadequate staff and lack of prepara.
tion. In cffect, they arpued that while a step in the right Jdirec.
tion, existing prosecutorial services have not fully achiceed a
balanced adversary system.



. probation otticer is hardly trained o ey the
burden The courr abso feels that the probation

otttcer should not wear two hats o the presenter of

the evidence and the caunselor we the minaor.

O, Summary of nationdd server. In summary,
the rosults of the National Survey cin be divided
as tollows:

A Defense covensed imroltement in jutentle pro-
ceedings. Studics completed in the years prior to
the Guulr decision indicate that juveniles were
reprosented by counsel in only a small percentage
of cases. This low frequency of defense counscl
participation was uniformly spread throughout our
major citics, In marke ! contrast to this pre-Ganlt
situation, our Jata reveal a dramatic increase in
representation. For example, in delinquency cases
based upon . felony or serious crime, juveniles are
now represented from 75-1007 of the time in a
majority of the cities we surveyed. As might be
expected, representation is most frequent in these
cases and less so in non-criminal matters (PINS),
neglect and dependency cases, or less serious delin-
quencies. There also exsits variation between the
major cities. We may conclude that attorneys are
playing a far more prominent role than before,
although full representation is by no means a
reality.

b Attarncy representation of the State. Responses
to the survey indicate that in most of our large
Cities attorney-prosecutors, now appear regularly.
Some cities utilized attorney-prosceutors prior to
1960 and others began the practice between 1960
and 1967, A larger group of cities, stimulated per-
haps by changes related o Gualt. added attorney-
prosccutors between 1967 and 1972, Most
prosceutors ate drawn from the office of the local
district or county attorney.

In the majority of citics, the attorney-prosecutor’s
appearance 15 characeerized as automatic. Where
appearance 1s at the court’s request, these involve
cases of adversary nature (Ze., contested cases of
those in which the juvenile is represented by coun-
sch). Other criteria indluded the cases of a serious
nature or those involving complex issues of fact
or law.
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As with defense counsed, the frequency of the
attorney-prosecutor’s presence varies with the e
of case. When serious delinquencies are considered,
in a4 majority of cities, attorney-prosecutors appear
in a high percentage of wases. The frequency s
diminished in fess serious delinquencies, non-crim-
imal matters (PINS), and neglect and dependency
cases. Although levels of defense and prosecutor
involvement show similar variation by case type,
averall, attorney representation of the juvenile
appuars to exceed that of the state.

An cxamination of the attorney-proseeutor’s
participation in specific court functions reveals
that, by and large, his role is a restricted one. He
rarcly participates in initial detention decisions or
their review nor is his lawyer's expertise often
utilized in the preparation or review of petitions.
He represents the state in pre-trial motions, prob-
able cause hearings, consent decrees (when they
occur, which may not be often) and, of course, at
adjudication hearings. However, the  attorney-
prosecutor’s presence is diminished at the disposi-
tion stage and only rarcly is he responsible for
recommending dispositions to the judge.

c. Judges' views of the expanded use of attorney-
prosecutors in jurentle conrt. Judges were asked,
“In your opinion, should lawyer-prosecutors play
a more extensive role than they presentdy do in your
court?” A majority of the judges indicated satis-
faction with the current extent of attorney-prosecu-
tion in their courts. When the responses were
divided by the frequency of attorney-prosecution
in the various cities, this variable seemed unrelated
to the judges’ answers. Another variable considered
was the absence or presence of adversary balance
(ie.. cqual attorney representation of the juvenile
and the state). Where balance exists, judges were
more satisfied with the present exeent of the prose-
cutor’s role than in unbalanced systems. These data
suggest that judges were far more likely to view
the role of prosccution in relation to the amount.
of existing defense counsel participation than in
terms of the present level of prosccution itsclf,

A second question asked, “Are you in favor of
having lawyer-prosecutors represent the State in of/



juvenile cases?™ A majority of the judges answered
athirmatively, thus endorsing the dea of full par-
ticipation. Judges whose cities currently have heavy
prosceutor participation favored full participation
to a far greater extent than those from dities with
less active prosecution. Support for broad participa-
tion was also tound, to a much higher degree,
among judges whose systems evidenced adversary
balance. It would appear that where judges already
have extensive experience with attorney-prosecu-
tion they are much more comfortable with involv.
ing the prosecutor in all juvenile cases.

On the one hand, we have a majority of judges
satisfied with the current extent of the prosecutor’s
role, and on the other, a majority endorsing full
participation by attorney-prosecutors in all juvenile
cases. One possible explanation is that judges may
endorse participation in all cases as an idea but feel
that in their court i has already been achieved and
thus requires no extension of the prosecutor’s role.
Another possibility is that judges favor participa-
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tion in the full range of juvenile court cases but
not an extension of the prosecutor’s role within
cach case (ic., pre-rial screening or recommenda-
tions for disposition),

The judges surveyed were encouraged to include
extended comments concerning the use of attorney-
prosccutors in the juvenile court. The judges who
returned parrative comments were upanimous in
their support of the use of attorney-prosecutors. In
the vasc majority of responses, this support could
be related to the increase in attorney representation
of juveniles since Gawlt. While a number of judges
raised specific needs for professional prosecution
such as in preparing or screcning petitions, most
cited the need to maintain adversary balance in
their court. And although there were philosophical
differences among judges with reference to Gazdt.
the recognition of the need for attorney-prosecutors
in the juvenile court setting seemed to override any
basic differences in judicial philosophy.



CHAPTER IV

THE IDENTIFICATION OF PRELIMINARY OBJECTIVES FOR PROSECUTION
IN THE JUVENILE COURTS

While the national survey and other material
which has been reviewed does reflect a trend toward
the expanded use of professionally trained prose-
cutors in juvenile court proceedings, within the
trend, there appears to be no coherent development
of a role or set ot functions, objectives, and prior-
ities for juvenile prosecutors.

In the opinion of many, a juvenile court prose.
cutor should undoubtedly have an orientation
which is different chan that of a traditional prose-
cutor.” For example, Judge Whitlatch interprets
Ohio law to require that the juvenile court prosecu-
tor not really “prosccute,” but rather “assist the
court to obtain a disposition of the case which is in
the best interest of the child.”* And Professor Fox,
in his model legislative proposal, attempted to draft
a scheme based upon the notion that the juvenile
court prosccutor should not be “conviction minded,
“but that the child’s interest should be an important
consideration governing his conduct.’

In one state, Arkansas, an effort has been by
statute to formulate objectives for juvenile court
prosecutors:

Duty of prosecuting attorneys, It shall be the duty
of the prosecuting attorneys of this State and their

VSee, €. Fox, Proecators in the Jurenile Court: A Statu-
tary Prowcutnr, 8 Hate, | Lego 33 01970, NCCD Model
Rulei for Jutenile Courti, € yomment to Rule 24 (1969); Pres.
wlent’s Commission on Law Enforcement and  Administration
of Justice, Tusk Furce Repart: Juvenile Delinguency and Youth
Crme (19671 at 34 thereinafter cited as Tavd Force Ruport) .
But see Rubin and Smuth, The Fature of the Juvenile Court:
Implicationi fur Corvectronal Manpouer and Traiving (1968)
at 15-16 awepting the Jdistrice artorney in this role.

dWhitlatch, The Guult Decivinn: Its Eflece vm the Offe of
the Prowcuting Atturnes, 11 Ohio Bar J. 41 (1veR).

‘T Fox, supre aote 1,
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deputies when called upon by the chief probation
officer or by the juvenile court 0 aid and counsel in
any case before the juvenile court, but said proceed-
ings shall ac no time assume the form of an adver-
sary suit, or a legal combar between lawyers. On the
contrary, it is understood that such public officer
appears in such cases as a defender on behalf of the
child for its best interest and t aid in the redemp-
tion of such child from delinquency and its restora-
tion to citizenship, as well as he appears on behalf
of the State and for the welfare of the community,!

Also in an cffort to prevent the juvenile court
from turning into a carbon copy of the adult court,
the President’s Crime Commission in 1967 sug-
gested the possibility that district attorneys not be
given the responsibility for prosccuting in the juve-
nile courts:

To the extent that the presence of counsel for the
child (or the parent) in contested adjudicatory pro-
ceedings in based upon or would result in a closer
approximation of the adversary system, the presence
of counsel on the other side may be necessary to
achieve the virtue of thar system. Using the public
prosecutor may be too great a departure from the
spirit of the juvenile court. But experience may
show some legal representative of the public, per-
haps the corporation counsel or a lawyer from the
welfare department, to be desirable in many cases?

As the national survey indicates, however, most
jurisdictions now utilizing attorney-prosecutors are
using staff from district or county attorneys offices.
Further, interviews by project staff with judges in
one jurisdiction suggested that perhaps this should

4 Atk Stats. Ann., Tit. 45, § 45-217 (1968).
3 Tuask Force Repurt, upra pote 1, at 34,



be the case for serious delinquency matters when
competent counse! represents the juvenile. The
judges in this jurnsdiction stated that aty attorneys,
for example, are simply not equipped to prosecute
serious crimtnal-type cases. They argued further
that the doser the juvenile justice system moves
toward an adversary due process maded, the more
traditional prosceutor-type skills will be needed by
the government’s representative in juvenile court,

Given this potential conflice in role requirements
and given the lack of conceptional development of
objectives for prosecution in the juvenile court, the
Center found it necessary to formulate some gen-
eral principles which might govern a juvenile
prosccutor’s role and which mighe serve as a basis
both for assessing current cfforts and for structuring
improved programs in the future. These principles,
which we have used a8 a starting point for our
examination of the system of prosccution in the
Boston Juvenile Coure, have been drawn primarily
trom our review of statutes, model laws and stand-
ards, court dedisions, court rules, and scholarly
writings. The formulation is a tentative one, which
is to be tested on & continuing basis as we learn
more about prosecution within the juvenile justice
Process.

This preliminary formulation of general prin-
ciples or objectives tor juventle prosecution is as
foltows:

. The prosecutor is an wlrocate of the State's
interest i juventle court. The “State's interest™ is
complex and multi-valued, and may vary with the
type of proceeding and the nature of the particular
case. Foremost, it incdludes: (a) protection of the
community from the danger of harmful conduct
by the restraint and rehabilitation of juvenile offen-
ders: and (b)) concern, shared by all juvenile justice
system personnel, as purens patrice, with promo-
tion of the bese interests of juveniles.

2. To the extent that the State's interest in com-
munity protection may conflict with its interest as
purens putrtee in promoting the well being of a
particular child, the prosecutor will be required to
balance the interests based upon the nature and
facts of the particular case. For example, to the
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extent that interests have to be balanced in given
cases, the balance should be struck in favor of com-
munity protection when the juvenile presents a
substantial threat to public safety, but of promoting
the well-being of a child for most other types of
offunses.

3. In his role as wdtocate, the prosecutor has
responstbility to ensure adequate preparation and
presentation of the State's case, from the stage of
police investigation through post-disposition pro-
ceedings.

-i. Commitment to the rehabilitative philosophy
of the juvenile court bars the use of \ertain penal
objectives to achieve community security and pro-
tection. Retribution and general deterwence, for
example, are not proper goals of juvenile court
proceedings.

5. Since unnecessary exposure to juvenile court
proceedings and to formal labeling and treatment
in the juvenile cour. process is often counter-
productive to many juveniles, the prosecutor’s duty
to promote both the community's long-term secur-
ity and the best interest of particular juveniles
requires him to encourage and stimulate carly diver-
sion of cases from the court and to strive for
imposing the least restrictive alternative available
in dealing with a juvenile chroughout the juvenile
justice process. It also requires that a prosecutor
proceed only on legally sufficient complaints or
petitions even though a juvenile may require treat-
ment or other type of assistance. Responsibility in
this arca is exercised by such means as issuing en.

forcement guidelines to the police, screening out

deficient, insufficient and trivial complaints, and
actively encouraging and participating in efforts to
refer juveniles to other agencies or reach agreement
on other accepeable dispositions.

6. The prosccutor shares the responsibility with
other juvenile court personnel to ensure that
rehabilitative measures undertaken as alternatives
to court handling or pursuant to court-ordered dis-
position are actually carried out, and that facilities
and services for treatment and detention meet
proper standards of quality.

7. The prosccutor has a duty to scck justice in



juvenile court, by insisting upon fair and lawful
procedures. This entails the responsibility to ensure,
for example, that baseless prosccutions are not
broughe, thae all juveniles receive fair and equal
treatment, that liberal discovery of the State's case
is available to defense counsel, that exculpatory
evidence is made avatlable to the defense, and that
excessively harsh dispositions are not sought. It also
entails the responsibility to oversee police investi-
gative behavior to ensure its compliance with the
law, -

In the review and analysis of prosccution in the
Boston Juvenile Court that follows, these principles
were used in assessing prosecutorial functions per-
formance at various stages of the juvenile justice
process. These stages include:

.

Pre-conrt stages

a. Relationship with police

b. Preliminary detention or bail decisions

Court stuges—pre-adjndication and adjndica-

tion

a. Relationship with intake staff

b. Complaines/petitions

¢. Pre-adjudication diversion or resolution of
cases

d. Investigation and preparation of cases

e. Motions and discovery

f. Presentation of state's case

Court stages—post-adjndication

a. Disposition

b. Appeals and collateral ateack



CHAPTER V

PROSECUTION IN THE BOSTON JUVENILE COURT

A. HISTORY OF THE BOSTON
JUVENILE COURT

Massachusetes first enacted comprehensive juve-
nile court legislation in 1906, seven years after the
itial juventle coure was established in Itlinois in
1899.* Other legislation relating to the handling
of juventle cases in Massachusetes was already in
effect betore this time, however. For example, an
1870 law provided that in Sutfolk County (Boston),
cases against children were to be heard “separate
from the general and ordinary criminal business”
of the courts and were not to be considered
criminal.” This was later extended to give separate
trials to all children in Massachusetts * and o pro-
vide for a separate “session for juvenile offenders”
with its own docket and court record.?

The 1906 Delinquent Children Act articulated
the parens patrive concept which the Boston Juve-
nile Coure was to follow:

This act shall be lborally conurned to the end that
the care, custady and discipline of the children
brougkt before the court shall upproxinate as nearly
@ povsibie that which they should receive from their
parente and thae, as far as practicable. they shall be
treated. not as criminals, but as childrer in need of
atd. enconvagement, and  guidance,  Proceedings
against children under this ace shall not be deemed
ta be criminal procecdings.” femphasis added]

P Two sors were pased in 1906 "An Ace Relative to Delin:
quent Children,” b 113 ot the Maw, Adas of 1906, and “An
Act to Faablish the Buston Juvenile Court,” oh. 489 of the
Mass Acns ot P06, effective September 1 1906,

FAct of Apnd 0 Isuo HE Laws 131 132, 8 1 1Rou,.

TMaw. Aty ot 1570, h iS50, 8§ ©
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TMas Acv ot Is 0 h o, 8 S

B Maw Aoty o JO06 h 4ls 8 2

30

I
L}

o !

In turn, the Boston Juvenile Court Act estab-
lished a separate court for the handling solely of
cases against children. Prior to this Act, Boston
juvenile cases were heard in separate sessions of the
Boston Municipal Court. The Boston Juvenile
Court Act called for the appointment by the Gov-
ernor of “one justice and two special justices,” as
well as a court clerk.” The court was given broad
powers governing its own operation: it was to
appuine two paid probation officers and “as many
deputy probation officers, without salary as . |
advisable” to make “investigations of cases of
children against whom complaints have been
made.” The court could also “continue from time
to time the hearing in respect to any child,” thus
permitting investigations to be made. It was fur-
ther authorized to make its own procedural rules;
to hear cases either in chambers or in special juve-
nile court sitting rooms; and to release a child either
upon the written promise of the parents or in loco
parentis that the child would appear in court, or
on bail if otherwise cligible, “in order to avoid
the incarceration of the child,””

The Boston Juvenile Court was to have the same
jurisdiction as the Boston Municipal Court, which
included the business sections of the city and the
peripbery.” A scparate juvenile court was estab-
lished only for Boston; in other areas, the existing
municipal or district courts, the lowest level trial

T Mase, Acts of 1906, ch, [iN0,

~ 1hid.

*Thae is, the West End, Nogth End, South End, and the
Bk Bay areas. Jusisdiction was amended by statute in 1969 10
incfude that of the Roxbury Districe Coure, which covered an
area inhabited primarily by low.income minority groups. (Ch.
x99, 8 HIA, Mass. Acts of 1269,
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courts in Massachusetts, were atlowed to retain
thetr jurisdiction over jusenile aases. The juventile
sessions and the Boston Juvenile Court were to
have jurisdiction over:
any boy or girl between the ages of seven and seven.
teent years, who violates any city ordimnce o town

by-law, or commits an otfense not punishable by
death or by life imprisonment !

This was amended by statute in 1960 to give the
juvenile courts jurisdiction over all juvenile cases
by climinating the exception tor crimes carrving a
sentence of death or life imprisonment.

The degree of formality and technicality of Bos-
ton Juvenile Court operations has varied over the
years. The first Justice of the Boston Juvenile Court
was Harvey Humphrey Baker, an 18914 graduate
af Harvard Law School, Before coming to the Bos.
ton Juvenile Coure, Judge Baker worked for a year
as cerk of the Police Court of Brookline, and from
1895 to 1900 he served as a spectal justice of thae
court. Concurreney, Judge Baker began a private
law practice when he graduated from law school
and continued such practice up to his death.™
While carly accounts of the court are vague, tt is
known that Judge Baker conducted his hearings
in a very intormal, paternal manner.' This was
because of the prevailing parens patrice concept of
the juvenile court, with its emphasis on individ-
ualized trearment of the particular child racher than
on adjudicatory fact-finding. Throughout his teaure
in the Boston Juvenile Court, Judge Baker was
apparently concerned with the background and cir-
cumstances of the child and with widening the
dispositional altermatives for him: correspondingly,
less emphasis was placed on the legal sufficiency of

B 1oee, the legssdature alvo established weparate juvenile
wourts in Worcester and Springticld (ch. 499, B8 1.2, Mass,
Auts of 19095 Presently there are three jusentle cousts and 69
vemle sesstons in Massachuseres.

BCh 41508 1 Mass Adts ot 1900,

2Ch 55, 8 1 Mas, At of 1900, The last part of the sen-
tenee new reads - of who wommats any offense aeainse
Jaw of the commonwealth” Mass. Gen Laws Ann., Ch 119,
8§52 1w,

Vo hedge Baher Foundatwn, Haeres Hampbeoy Babor-=Up.

buslder .t the Juresrle Comrer 2 3 (1020,
LAY ¥ ST N 8
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facts which would lead 1o a legal determination of
s 35

“guilr,

Upon his death in 1919, Judge Baker was suc-
ceeded by Frederick Pickering Cabot as Presiding
Justice. His conduct of the court, as reported in
One Thowand Dc/él‘h[ﬂc My, Q& study i)y Sheldon
and Elcanor Gluedk of the Boston Juventle Court’s
clients, was as follows:

Generally speaking, the procedure employed by the
Judge was in the beginning much more echnical
and legally formal than in Laer years, Nor was the
Judge originally concerned with the pensonalicy dif-
ticulties and social background of his youthful clients
as he was during the Iast five of six years of his
service [1915-19321, When a lawyer was present
at ¢ hearing, the court as a courtesy to the attorney
“procecded along lines of moere or fess crosseexam.
ination.” Later in his experience, Judge Cabot would
ask counsel what procedure he wished him to apply,
and whethesr he desired to question the boy. During
his last ten years the Judge stressed the informal
features of the hearing. He would take the initiative
in the examination and when he was through he
wauld inquire of counsel whether he had anything
to ask the juvenile’®

Judge Cabor was also instrumental in the estab.
lishmene of a child guidance dinic for the Bostosn
Juvenile Court, which was a goal of his preduces-
sor, Judge Baker. In a report of the first five years
of the operations of the Boston Juvenile Court,
Judge Baker said thac:

A dinic for the intensive study of balling cases
which fail to respond to ordinary probationary

treatment would enhance the efficiency of the court
more than any other accessory.!?

As a result, the Judge Baker Foundation, as the
court clinic is known, was organized in 1917, It
began operation under the direction of Dr. August
Bronner and Dr. William Healey who, in 1909,
had organized the Juvenile Psychopathic Institute
of Chicago, this country's first juvenile court clinic.™

YL, ae 610,

MGluek and Gluek, One Thowand Pdingacuts 29
(BULY TR

17 Judge Baker Foundation, wpre note 13, & ~9,
I Glucck and Gluedk, sepra note 16, at 6 47,
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It was the opinion of Dactors Healey and Bronner
that: '

the innate and conditioned makeup of the offender,
which contributes to his delinquency, must be stud-
ied and controfled in childbood; that anci-social
attitudes and conduct pay and do originate sur-
prsingly carly in the lives of those who Later beome
delinguents and criminals ™

The Gluecks describe  Judge Cabot’s evouving
criteria for Boston Juvenile Court referrals o the
court clinic:

In the carlier days of Judge Cabot's incumbency,
als, he had no clearly defined notions as to which
wawes he should refer to the LBE. ddinic for physical
and mental examination. Only when he fele really
puezled or saw that the juvenile before him obvi.
ausly had some physical or mental handivap would
he refer him to the dinic for examimation. . . .
wveral years ago, the Judge appears to have cry-
statlized the policy of sending the following types
of cases to the dinic for examination: children who
had prior records of delinquency: those retarded or
in 4 special dass in school. and those regarding
whom some question of health had been raised
during the hearing. But even this policy was not
always uniformly followed. . . . During the last
tew years of Judge Cabot's ircumbency, practically
all wases of juvenile delinquency were referred by
court e the ddinic for examination ™

While the nature of the court examination has
changed over the years with the developing con-
cepts of psychological and sociological evaluations,
the purpose of the clinic has remained essentially
the same: to make dispositional or treatment
recommendations to the Boston Juvenile Court
based on clinic examination findings.™

John Forbes Perkins became the Presiding Jus-
tice in 1932, He further stressed the imporeance
of “carly diagnosis and an immediate program of
realistic readjustment.”  To that end, he inaugu-

P22 a0 47N, See gonenally. Healey, The Indisidual Dulin.
dhaens (1015

SLLL at 9 oA,

SERL e 8%

SO Leary and Haverty, Report <Boton furentle Court—
[hrnetntd ge v« Report by the Rescarch Departments of the
Bostn Fovemle €oure and the Citizenship Traininge Group,
In. . 1058,

rated in 1936 a privately funded ageney now
known as the Citizenship Training Group, Inc,
The CTG program, a special probation program,
combined  “recreation, crafts  work,  discussion
periods, and similar therapeutic devices to keep the
boys profitably busy.”* The CTG stili exists,
although it is now partially supporred by the state.

During this period, hearings were conducted in a
very informal manner. Beginning with the last
years of Judge Cabot's incumbency, the court would
often talk to the child and/or the parents in cham-
bers, without anyone else present. An effort was
also made particularly by Judge Cabot to dissuade
children and their families from appealing juvenile
court decisions by stressing the parens patrice atti-
tude thar the court was only rrying to do whar was
best, and that if chere was an appeal, it would be
to a regular criminal coure where the case would
be deale with more legalistically and thus, more
harshly.**

When Judge Perkins resigned in 19485, he was
succeeded as Presiding Justice by John Joseph Con-
nelly, a Boston College evening Law School gradu-
ate who had worked under Judge Perkins as a
juvenile court probation officer since 1933. With .
the incumbency of Judge Connelly, the Boston
Juvenile Court hearings became somewhat more
formal, In 1961, Judge Connelly described his
court’s hearings as follows:

[ Tlhe Boston Juvenile Court does not have hear-
ings outside the court, oftentimes described as
“informal hearings.” Qur system of procedure is
much like that of the English juvenile courts, We
have the allegations first. The child and his parents
are confronted with the witnesses. They have the
upportunity to cross-examine witnesses. Generally
the judge who must, under the law, hear and decide
every case has no information before him except
the evidence presented to prove the fact of the
child's delinquency. Although hearings are some-
what formal and secret, and strice rules of evidence
do not apply, the Massachusetts law does insist upon

AL e T See dhe fudpe Baker Foundation, saprs note 13,
at 31 34 s g detaled dewcription of the workimges ot the
Citizennship Training Group program.

2 Glueck and Gluek, wpra note 16, at i)-al.



the Juld receiving a full hearing of all the faas

After the hearmyg the conrt contders the sodial
hstory, together with all other intormation path.
cred by the probation oficer, and doeades what
disposttion should be made of the case™

Massachusetts is one of the tew states which does
not statutordy provide tor an intake system tor iy
juvenile courts. Thus, as Judge Connclly also
pointed out, “Unlike many courts, the Boston Juve-
nile Court seldom, if ever, has pre-hearing investi-
gations of the hild, his delinquency, and his
environment.”

When Judge Connelly died in 1964, he was
succeedad by Frands G. Poitrast, who is the cur-
rent Prosiding Justice of the Boston Juvenile Court.
Under Judge Poitrast. Boston Juvenile Court hear-
ings have become pracedurally more formal. Even
prior to Guxdt and Kenr. for example, Judge Poit
rast had inttated the sateguards required in those
opinions and almo:t all of the children who come
before his court are represented by counsel. As s
traditional with district courts in Massachusctts,
the State has long been and still is represented in
delinquency hearings by police prosecutors.” The
case against the juvenile -« presented cither by a
special police prosceutor or, in some cases, the
arresting officer.

B. BOSTON JUVENILE COURT
PROCEDURES

L. Jurisdiction, By statute, the Boston Juvenile
Court has territorial jurisdiction over the same

arcas as the Boston Munidipal Court and the Rox-

bury Districe Court combined.™ This includes the
downtown business, entertainment, and govern-

M o Faaite Matate word Cas Lan Redatmg o
e laccnde € oart g Slected Papors Presented ar the Tostitute
tor fusentie Court Judies SApnl tun) an Cambedge,
.\,.h\ )
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N Bine and Reaentend, Féoo Qualiry of Jatie m #60 Lotaer
Crimpndl Codooe ap Merapn tan Boton 2930 1A peport by
the Lawyers Comnutter tor Cavtl Righny Undor Law 1970,
The povemic affqens trom the vationts [‘n!lu' Jistrtens wathin

S0 onne in,
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the et n o the Boaton Juventle Court presont nust ot
the cases aeainst chiliren,
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ment scctions, and adjacent residential arcas, such
as Dorchester, Roxbury, the North End, the South
End, and part of Back Bay.

The Boston Juvenile Court has exclusive jurts-
diction “over cases of juvenile offenders under
seventeen and cases of neglectad wayward, or delin-
quent culdren™ within ies territorial limies.™ This
includes the case of an individual “who commits
an offence or violation prior to his seventeenth
birthday, and who is not apprehended uneil after
after his cighteenth birthday.” ™ A wayward child
is defined as:

2 child between seven and seventeen years of age
whe habitually associates with vicious or immoral
persons, or who is growing up in circumstances
exposing him to lead an immoral, vicious, of crim.
nal life

A delinquent child is defined by statute as:

4 child between seven and seventeen who violates
any city ordimance or town by-law or who (ommirs
any offence against a law of the Commonwealth.™

In Massachusetts, the juvenile coure’s delin-
quency jurisdiction includes misconduct which con-
stitutes a criminal offense only when engaged in
by persons under seventeen years of age. In addi-

2 A Gienr Lawe Ann o PIN, 8B G8 Osupp. 197000 Ve
dleve Jevmer b0 Comme, 2000 NE 24 GOl Mans - <0 1970,
which savs that jurisdietion Jies i juvenile court of sesston in
the first stance tof Jublren aged wven to soventeen, The
Boston Jusentle Court can abso have jurisdiction over cases in-
volving wontnbuting to Jdehinguency, child abue, aeplect, et
bur these areds are not the subjeat of this study and thas thot
handlune hes been omitted trom this discusaaon,

An exaption is made to uventle courr urisdiction for tratfic
vialations go tollows:

{1 she Jhild o over 16 and under 17 0 criminal com.
plaint may e agarase i without tint commencing
delinquency procveedings it he v changed  with minos
violations of laws of the road or laws repulatme motor
wehicdes not punishable by imprisonment or & fine of mote
than S100. The putpose of this aw s o cnable the coures
t, Jdeal with o Jdudd in notserious motor sebide viola-
tiots without imvoking the prowedures pertdining to uve.
mile debinquents and without placing the label Tjuvenile
deliquent” on him ar her tor same manor infraceton of
a trathe law, Powers, The Baste Mracture of the Ldminn.
vation of Lwtece i Mavachiunettn 3 01968
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tion to waywardness, such offenses inciude that of
“stubborn chibd,” truancy, and running away.”® A
“juvenile offender,” a term which apparently has
no statutory definition, refers to a “child between
the ages of fourteen and seventeen, charged with
a criminal offense.”** The value of this distinction
appears in the waiving of juvenile cases to criminal
court, which is discussed below.

-2, Initiation of juvenile delingrency cases. Stat-
utes refer to the arrest of a child “with or without
a warrant,” ™ but do not provide criteria. Most
delinquency cases broughe before the Boston Juve-
nile Court apparently originate with children being
arrested by the police while in the process of com-
mitting otfenses. However, there are statutory pro-
visions for initiating cases by complaint to the
court. In such a case, where:

complaint 15 made to any court that a child between
seven and seventeen years of age is a wayward or a
delinquent child, said court shall examine, on oath,
the complainant and the witnesses, if any, produced
by him, and shall reduce the complaint to writing,
and canse 1t to be subscribed by the complainane ™

This same procedure is followed by the coure wher:
a policeman brings in a child that he has arrested:
there is 2 hearing before the court (which in prac-
tice is conducted by one of the juvenile court
derks), and the dedision is made whether or not
to issue 2 complaine. If the complaine is issued, it
will be dratted by the cerk on the basis of the
policeman’s statements, and it is signed by the
policeman. The clerk's refusal to issue a complaint
may be appealed to the judge.

3. Notice and detention, When a child is
arrested, with or without a warrant, he will be
taken to a police station or “town lock-up™ where
the officer in charge “shall immediately notify”
the probation officer of the court with jurisdiction
over the child and also a parent or guardian™

i Manw Gen Tang Ann. o 2728 % (070,
WReatne, V2 oadawtry lan Relatong ta e
€, a0 Mase Lan Q 1ul toat
Maw Gun Fass Ann o o § 67 osupp. 1270,
S Mav Cun Taw. Ann o H2§ 50 1069,
TMus Gon Laws Ang o F § 67 osgpp. 19720,

It cnile

Children can only be detained in "separate and
distince facilitics.” ™ The probation officer s
required to “inquire” into the case and, “pending
such notice and inquiry, the child shall be de-
tained.” ™ The child can be release by the officer
in charge if he accepts a “written promise™ by the
parent, guardian, “or other reputable person” o
be responsible for the child’s appearance in coure
when scheduled; the probation officer can also
request that the child be released to him,*

On the other hand, the child may be detained
if: 1) he is between fourteen and seventeen years
old, and 2) the arresting officer requests in writing
that the child be detained, and 3) either the coure,
in its arrest warrane, or the probation officer of that
court, “directs . . . that such child shall be held
in safckeeping pending his appearance in court.”
In such a case, the child will not be released upon
the written promise.'” However, the statute specifi-
cally provides that the child will still be eligible
for release on bail.™

In practice, the child is usually released o his
parents at the stationhouse upon their written
agreement to produce the child at the complaint
hearing, which is generally held the following day
and presided over by the Boston Juvenile Court
derk (see “Initiation of Juvenile Delinquency
Cases,” supra). If the child s to be detained, he is
sent to a detention center, where bail s set.

1. Bail. It is not clear from the starutes whether
inveniles have an absolute righe to release on bail
(or recognizance ). The statute pertaining o deten-
tion following arrest states: "Nothing contained in
this section shall prevent the admicting of such a
child to bail in accordance with law.” * This sug-
gests that a child may be admitted to bail unless
the offense charged is nonbailable by statute. The
only crime whid is designated as nonbailable by
statute is “treason against the Commonwealth”
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twhich, modentally, s not a apital crime™
even finst-degree murder i bailable, althoush ae
the discretion of the tral judge.’” It would seem
reasonable o assume, therefore, that anything
charged against @ jus enile would also be batlable,

Furthermore, the pre-trial detention section of
the law provides that "A child between seven and
seventeen yoars of aee held by the court for turther
examination, trial or continuate, or for indic-
mene and trial ... it unable to turnish Lol shall
be commutted by the cours. .. This section van
be read as saving thae a child s o be admitted to
bail uniess he cannot ratse the money or collateral;
the presupposition is that,.whatever his offense thae
provides the basis for the delinguency charge, the
duld should be entieled to hail.

In addivon. the Batl Reform Act of 1970 cssen-
trally provides tor a detendant’s release on his own
recognizance tROR ), unless he s charged with a
capital crime or there is good reason to belteve that
ROR will not reasonably assure the defendant's
appearance before the court.” A child @an only
be adjudged “delinquent” by the juvenile court,
even it 4 aapital crime furnishes the basis for the
delinquency complaine, and the juvenile court can-
not mmpose a death seatence as a disposition for a
delinquency finding, Thuas, it would seem that the
Bail Reform Act provides more weight to the
interpretation that a juventle defendane con be
admitted o batl if not released on recognizance,
because an adult charged with the corresponding
crminal oftense would be released.

Statutes do not speaifically provide for the st
ting of bail for juveniles appearing in the Boston
Juvenile Court. However, in other districe courts,
batl can be ser by the judge, a court cderk, a "master
in chancer,” or a specdal (hail) commissioner.™ In
practice, a detained child will have his bail initially
set by the bail bondsman for refease prior to court
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appearance; bail will then be resee by the judge the
next diy when the child appears in court,

S. drragnrient und issuance of progess. In the
typical case, the complaint hearing is held before
the clerk the day afeer the child is arrested by the
police. Bf the clerk decides o issue « complaint, the
child is then arraigned before the judge in a session
of the juvenile court. At the arraignment, the judge
informs the child and his parents of the charges
against him (thae is, the allegations in the com-
plaine), and informs him of his rights, including
the right to counscl, If the child is indigent and
has no counsel, an attorney is appointed at this
time,

After the hearing on the comphaine, the court
tchrough the derk) makes an issuance of process
in the form of cither a "summons” or a “warrane.”
The summons is issued to the child if he is under
twelve ™ and to his parent or guardian,” ordering
them to appear before the court, with day and
time specified, to “show cause why such child
should not be adjudged a wayward or delinquent
child.” ™ If thete is no known parent or guardian,
“the court may appoint o suitable person to act for
the hild”™™ The court can also “request™ the
“attendance ar any procecdings”™ by “an agent of
the department of youth services™ by giving reason-
able notice to the commissioner of youth services.™

The summons is to be used in delinguency cases
if the child is twelve or older, unless the child
has already been summoned and tailed o appear,
or it “the court has reason to believe that he will
nOt appear upon summons,”

in which case . .. said court may isue 2 warrant
reciting the substance of the compliing, and requir-
ing the officer to whom it is direaed forchwith 1o
take such child and bring him before said court . ..
and to summon the witheswes named thercin to
appear. .,

BeMaw Gen, Laws Ann. o 11O, B S0 osapp. (970,
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Attached to the summons issued to the child is
a copy of the complaint and notice of the rights
to: 1) “legal counsel at all stages of the proceed-
ings”; 2) the appointment of counsel if indigent;
3) a hearing; 1) the privilege against self-incrimi-
pation; 5) confrontation and cross-examination of
witnesses; 6) compulsory process ( producing own
witnesses); 7) appeal to the superior court of a
decision of the juvenile court; and 8) a continu-
ance of the hearing.” The summons issued to the
parent of guardian and to any “other person or
agency” will have a copy of the complaint
attached.™ If a patent, guardian, or agency repre-
sentative tails to appear in response to 2 summons,
the court can issue a capies to compel attendance.™
It shiould be noted that the juvenile court can sum-
mon the parent or guardian at any time during the
pendeney of a delinguency case, even during proba-
tion “or after the case has been taken from the
files,” if the child is under 177

6. Adjudicatory bearimg—confidentiality. Stat-
ute provides that all procvedings against juveniles
are to be confidential, Hearings are to be held in
separate courtrooms or in chambers. A separate
docket and record must be kepe for juvenile cases.
Minors are not allowed to be present unless they
ate partivs or witnesses in the proceedings; “the
court shall exclude the general public from che
room, admitting only such persons as may have a
dircet interest in the case™ ™

7. Purties present. As previously stated, the child
and his parene or guardian are brought before the
court by cither a summons or a warrant.” Rule 79
of the Supreme Judicial Court, which applics to all
district courts, requires the assignment of counsel
to represent a defendant “ae every stage of the
proceeding unless he clects to proceed  without
counsel or is able to obtain counsel.” ' Rule 85,
which applies to juvenile cases specifically and

% Maww. District Coure Rule K3 (19725,

45 Mass Dierree Coutt Rule 8¢ 01972,

T Maw Gen, Laws Ann. ¢ T 8 7 (1060,

™ Mass. Gen. Laws Ann. o 119,08 70 (1969),

“ Maw Gen. Laws Ann. o 1O, 8 65 01969,
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which is governed by Rule 79, requires:

a child between seven and seventeen years of age
against whom a complaint is made that he or she is
a wayward or delinquent child, shall be represented
by counsel at every stage of the proceedings if it
shall appear to the court that such child ma be
committed to the custody of the Youth Service
Board as the result of such romplaine®® [emphasis

added}

Arguably, since any complaint hearing may resuit
in a child’s being committed to the Youth Services
Board, there must be counsel in all cases. In prac-
tice, the vast majority of the juveniles are repre-
sented by counsel. In cases where a juvenile is not
represented, the judge will proceed only after he
has satisfied himself that both the child and the
parent or guardian have made an intelligent waiver
of the righe, and he decides thae there is no pos-
sibility of committal.*

The probation officer assigned to the case must
appear at the hearing and “furnish the court with
such information and assistance as shall be
required.” ** Prior to the complaint hearing, he is
required to make an investigation and a report
“regarding the character of such child, his school
record, home surroundings and the previous com-
pluints against him, if any”® although such
investigations are rarcly done until after a finding
of delinquency is made. Pre-hearing investigations
are normally confined to such information as age,
name of parents, and financial ability to retain
counsel.

8. Conduct of the hearing, The statutes are
vague as to how the hearing shall be conducted:

At the hearing of a complaint against a child the
court shall hear the testimony of any witnesses that
appear and take such evidence relative to the case
as shall be produced

There is no provision for prosecution of the case

42 Mass. District Court Rule 85 (1972).

w3 The statutes and the miles are silent as to who may waive
the right to counsed for a child

84 Mass, Gen. Laws Ann. . 110, § 57 (1069).

a3 hid.

4 Mass. Gen. Laws Ann. ¢ 119, § 58 (1969,



or for presentation of the cvidence against the
child. In the Boston Juvenile Court, one of the
policemen designated as juvenile officers generally
serves as the prosecutor, although the arresting
officer may present his own case. No provisions are
made & to the degree of formahiy ot the pro-
ceadings.

9. Adjndication wond - dispasition. - Allegations
must be “proved beyond a reasonable doubt™ in
delinquency and wayward child cases.”™ However,
the fact that the allegations are so proved does not
require a finding of delinquency:

If the allegations against a child are proved beyond
4 reasonable doubr, he 2y be adjudged a wayward
hild or @ delinquent (hild®* [emphasis added]

Instead, the case may be “continued without a find-
ing” by the judge, whose authority to do so rests
in his power to adjourn a hearing “from time to
time.” "

Alternatively, the court may decide o waive
the child to adult criminal court (sce Wuairer,
infra) or to adjudge the child delinquent. If the
child is adjudged delinquent,

the court may place the case on file, or may place
the child in the care of a probation officer for such
time and on such conditions as may seem proper,
or may commit him to the custody of the department
of youth services.™

If a case s filed,

[n]o formal sentence ts imposed. Nor is the defen-
dant subjected to probation, with formal conditions
dictared by statute. The judge by filing a case puts
the defendant on notice that the case n.ay be called
forward at any future time for sentencing, And the
possibility of a later sentence acts as a continuing
teentive to avoid further involvement with the . ..
court. If & .. . senrence s later imposed, the defen-
dant may at that point [appeal]. .. !

If the child is adjudicated delinquent and com-
mitied to the department of youth services, he can-
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not he placed in a jail, house of correction, or state
farm, if he is under 17.7
If the complaint on which the child was adjudged
delinguent alleged that "a penal law of the com-
monwealth, a city ordinance, or a town by-law has
been violated,” then the child may be committed
to the custody of the commissioner of youth ser-
vices, instead of the department.”™ The commis-
sioner is authorized to place the child "in the
charge of any person”; the department of youth
services is to provide “for the maintenance, in
whole or in part, of any child so placed in the
charge of any person.” ™' If “at any time” after the
placement the child “proves unmanageable,” the
commissioner can.
transfer such child to that facility or training schook
which in the opinion of said commissioner. after
study, will best serve the needs of the child, but noe

for a longer period than until such child becomes
twenty-one.™

If the child is adjudged delinquent “by reason
of having violated any statute, by-law, ordinance
or regulation relating to the operation of motor
vehicles,” there are four possible dispositions. The
case can be filed, the child may be placed on some
form of probation, or he may be committed to the
department of youth services. These three alterna-
tives exist under regular delinquency proceedings.
The fourth alternative is simply to fine the child
up to the maximum amount of the fine authorized
for the particular violation.™ The statutes are
silent on the procedural requirements for disposi-
tional hearing. In most cases, although counsel
is present, dispositional hearings are very informal
in character.

10. Wairer to criminal conrt. Waiver (in the
form of dismissal and referral for trial as an adult)
takes place after the (adjudicatory) hearing on the
complaint, but before and instead of a finding by

T2 Maws. Gen. Laws Ann. ¢ 119, 8 60 1069,

T Mass. Gen. Laws Ann. ¢ 1O 58 (Supp, 1972 '
4 1hid,
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the court. Waiver to criminal court requires three
preconditions: _

1) the omplaint must allege "an offense
against a law of the commonwealth,” or a viola-
tion of “a city ordinance or town by-law™;

2y the offense was committed “while the
child was between his fourteenth and seven-
teenth birthday™; and

3) “the court is of the opinion thae the inter-
ests of the public require that he should be tried
for said offense or violation, instead of being
dealt with as a delinquent child.” ™

No criminal proceedings can be brought against
a person who violates a law before his seventeenth
birchday “unless proceedings against him as a delin.
quent child have been begun and dismissed™ as
provided above (or unless they are for motor
vehicle violations).™
District court rules require that:

In every case where the court shall determine thae

such 4 cluld should be tried for an offense or viola-

tion [that s, in adult coure], instead of being dealt

with as 4 wayward-or 4 delinquent child, such child
vhall be seprosented by counsel ™

It is not lear whether this requires counsel at the
warver hearing or whether it means that, as a
defendant in adult court, the child must have
counse] Cunless he clects to proceed without an
attorney as an adult defendant may do).™
A <hild who is waived to adult court is to be
ericd before the superior court, not the district
court. The trial is to be conducted “in the same
manner as any criminal proceeding,” and if con-
victed, he can be sentenced or pliaced on probation,
with or without a suspended sentence.™ However,
if the child has not turned 18 prior to his convic-
tion or guilty plea,
the superior court may, in it discretion, and in licu
of 1 judgment of conviction and sentence, adjudicare
such person s 2 delingquent child, and muke such

TPMass Cen Fawe Ann, o HIO0 R T 0190690,

TS Mass Gen Laas Annc o TEDB 74 o9ty
PUMass Dreriee Court Rule 85 01972,

SO Dretrnt ot Rule 9 o972

UM Gens Lass Ann o HHOO B 85 esupp 1970

dispusition as may be made by . . . the Boston Juve-
nile Courc . . . : but no person adjudicated a
delinquent child under the provisions of this section
shall, after he has attained his cighteenth birthday,
be committed to the department of youth services
or continued on probation or under the jurisdiction
of the court.™

11, dppeals. A child has the right to appeal his
adjudication as either a delinquent or a wayward
child to the superior court. He can appeal cither
at the time of adjudication or at the time of the
order of commitnient or sentence. At both times,
the child must be notified of his right to take such
an apeal.”

An appeal to the superior court results in a
trial de nore with the full panoply of rights to
which an adult defendant is entidled:

[Tlhe appeal, if taken, shall be tried and deter-
mined in like manner as appeals in criminal cases,
except that che trial of said appeals in the superior
court shall not be in conjunction with the other
business of that court, but shall be held in a session
set apart and devoted for the time being exclusiveldy
to the trial of juvenile cases. This shall be known
as the juvenile session of the superior court and
shall have a separate trial list and docker. . . . In
any appealed case, if the allegations with respect
to such child are proven, the superior court shall
not commit such child to any correctional institu-
tion. jail, or house of correction, but may adjudicate
such child to be a wayward child or a delinquent
child, and may make such disposition as may be
made by a [juvenile] court. .. M

As a rosult of a recent decision by the Supreme
Judicial Court of Massachusetts,” the child on
appeal to the superior court for a trial de #oro has
a right to a trial by jury.

Statute also permits the adoption of rules, in
concurrence with the superior court and the Boston
Juvenile Court, to provide for appeals from delin-
quency and wayward adjudications “in any district
court in Suffolk County or in the Boston Juvenile

“:phid.
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Court” to be made to the Boston Juvenile Court.
Appellants may Laim ajury of twelve if they wash,
If the defendant wishes to appeal from the erial by
juty in the Boston Juvenile Court, statute permits
the appeal to go ditectly to the Supreme Judicial
Court by any ot the usual appeal routes to the 8)C
from a superior court jury trial.™

C. CASELOAD IN THE BOSTON
JUVENILE COURT: 1962-1971

During the ten years from 1962 to 1971, the
court's cascload has increased by approximately
11077 (from 969 to 2,032) (see Table 1). One
major reason for this substantial increase is that
the Boston Juvenile Court in 1966 assumed juris-
diction over juvenile cases heard in the Roxbury
District Court. This increased the court’s cascload
by over 1077 between 1965 and 1966. The court's
caseload over the last four years of the period
(1968 through 1971 has remained fairly con-
stant. In fact, the wseload in 1971 (2,032)
actually represented a decrease from 1969 (20991,

TABLE 1.——8oston Juvenile Court Caseload from

1962-1971
Percent change
Year Caseload Increase over previous
or decrease year
{Percent)
1962 969 — e
1963 1075 increase 108 + 109
1964 680 decrease 395 — 36.7
1965 1184 increase 504 4 74.1
1966 1660 increase 476 <+ 402
1967 1724 increase 684 <+ 39
1968 2004 increase 280 4+ 16.2
1969 2099 increase 95 - 47
1970 2029 decrease 70 — 3.3
1971 2032 increase 3 . 01
—_ increase 1063

19621971 + 109.7

D. INTRODUCTION AND
METHODOLOGY

As one of the oldest independent juvenile
courts in the country, the Boston Juvenile Court
has achieved considerable respect as a court with

i Afaw. Gien. Laws Ann. ¢ 118 56 «Supp 1970,
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high commitment to the treatment and rehabilita-
tion of juveniles and to the protection of juveniles’
legal rights. In secent years, the court has moved
increasingly toward the adoption of a full adver-
sary maodel for the adjudication of juvenile offenses
and, through the offorts of 1ts presiding: justice, has
encouraged the active participation of legal counsel
for juveniles. Presently, defense attorney represen-
tation in the Boston Juvenile Court equals or
exceeds that of any juvenile court in the country,
Yet, in spite of the very widespread involvement
of Lawyers to represent juveniles, there has been no
corfesponding increase in the use of attorneys to
represent the state. Like  Massachusetes’ districe
courts, which have always made extensive use of
police prosecution, the Boston Juvenile Court uses
police officers, exclusively, in the prosecation of its
cases. In this regard, the Boston Juvenile Court
stands with the small minority of big-city juvenile
courts which still do not utilize professional prose-
cution (sce national survey, reported swpre). The
tremendous gap between the amounts of attorney
representation which is available to juveniles and
that which is available to the state makes the Bos-
ton Juvenile Court unique in the extent of its
imbalanced adversary setting. It also provides an
excellent opportunity to examine the question of
juvenile court prosccution from the perspective
of a juvenile court which is very much indined
toward the full integration of lawyers in the adjudi-
catory process but which is hampered in the
achievement of that end by the long established
tradition of police prosccution.

One other consideration should be kept in mind,
The Boston Juvenile Court lacks any intake screen-
ing mechanism for the informal adjustment or
diversion of cases before a hearing on the facts The
absence of in-court adjustment procedures places
greater power in the hands of the police in con-
trolling the flow of cases than they might otherwise
have. In examining the opportunities and needs for
adjustment and diversion procedures in the Boston
Juvenile Court, the limitations of police prosccu-
tion assume critical importance,



All docket entries and court papers relating to
- the coutt’s [971 aseload were examined and data
were recorded to facilitate electronic analysis. Daily
observations were conducted of Boston Juvenile
Court proceedings during a six-weuk period in
August and September of 19720 All court observa-
tions were conducted by a single individual who
was permitted to take notes in the courtroom.
Standardized data collection instruments were used.
Observations were conducted for an average of
three and one-half hours each day—the normal
time which the court was in session. No attempt
was made to follow individual defendanes through
cach stage of the proceedings although this fre-
quently happened by chance. During this period,
89 arraignments involving 99 charges, 87 adjudi-
catory hearings involving 102 charges and 91 dis-
position inquiries involving 101 charges were
observed. In addition to the numerous informal
conversations which were held with court personnel
and others, lengthy interviews were conducted with
the court's presiding justice, chief clerk and chief
probation ofhcer. In addition, interviews were con-
ducted with other court personnel, police prose-
cutors and members of the Massachusetts Defenders
Committee. In all, interviews, lasting between 1
and 2 hours cach, were conducted with 20 indi-
viduals. Two interviewers were present at cach
interview and extensive verbatim notes were taken,

E. PUBLIC DEFENDER SERVICES
IN THE BOSTON JUVENILE COURT
(OVERVIEW)

The Massachusetts Defenders Committee pro-
vides statewide public defender services to indigents
in criminal and juvenile proceedings. Since July
1965, the Massachusetts Defunders has assigned
at least one lawyer to represent juveniles in the
Boston Juvenile Court and, in each year since it
began its work in the court, has represented an
increasing number of juveniles. During 1966, its
tiest full year of service in the Boston Juvenile
Court, the Massachusetts Defenders was assigned
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511 cases. By 1969, its caseload had more than
doubled to 1,164 cases and its total cascload for
1972 is believed to exceed 1,400 cases.™ Although
privately retained counsel occasionally appears in
the court and some cases are still assigned to mem-
bers of the private bar, the Massachusetts Defenders
has clearly emerged as the court’s dominant defense
counsel resource, representing the overwhelming
majority of juveniles who do receive defense coun-
sel assistance.

However, until very recently, the increasing case-
load carried by the Massachusetts Defenders was
not matched by a corresponding increase in the
number of attorneys assigned to the Boston Juve-
nile Court and the annual average number of cases
per defender swelled from 340 in 1966 to 649 in
1971. By eatly 1972, caseload pressures had
assumed crisis proportions, when the meager num-
ber of two defenders who were assigned to the
court in 1971 was further reduced. A panel of the
National Legal Aid and Defender Association,
which was conducting a general evaluation of the
Massachusetts Defenders Committee, found that in
January 1972, only one defender was assigncd to
the Boston Juvenile Court.™

The report, which was highly critical of the
Massachusetts Defenders Committee and its leader-
ship, found that in the Boston Juvenile Courr,
the role of the public defender “is not generally
understood or well defined.”” ™ The report went
on to state, “The bulk of the MDC attorney’s time
is spent in court, representing clicnts at delinquency
hearings. No pretrial motions are filed, no investi-
gation of the facts is performed, no witnesses are
secured unless by the client himself and intetview-
ing takes place in a vacant courtroom or office on
the day the clicnt’s case is to be heard.” * The panel
recommended, among other things, that at least
two attorneys plus an investigator should be

ST These figures were compiled and furnished by the Mass
achusetts Defendets Committee.

s National Legal Aid and Defender Association, Lt alaation
Repurt on the Mavachusets Defenders Committee 70 (19721,
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assigned to the Boston Juvenide Court (a very
maodest proposal 1 that additional training should
be provided: that more extensive pretrial investi-
gations and interviews should be conducted; and
that prehearing placement alternatives and post.
adjudicative dispositional alternatives be developed
and pursued.”

In mid-197 2, the Massachusetts Defenders, bows
ing to its untcnable cascload, withdrew its services
from the district courts of Massachusetrs and reas-
signed its personnel to the remaining courts which
are seeved by the Detenders, Inso doing, the De-
fenders was able to increase its manpower in the
Boston Juvenile Court to five or six atterneys—by
far the Largest number of public defenders ever o
scrve in the court. Whth this number of defenders
available to provide representation, the aseload
for cach defender since July 1972 would probably
be well under 300 Gses a year, a considerable
improvement over previous years. It should also be
mentioned thac the Defenders came under new
leadershin in the summer of 1972 with the appoint-
ment of a new chief counsel.

As indicated earlier, our observations in the court

and our interviews with defenders took place some -

months after the Massachusctts Defenders increased
their manpower in the Boston Juvenile Court and,
therefore, reflect conditions as they currenly exist.
Unfortunately, however, the criticisms which were
leveled at the Detenders by the N.LADLA. prior
to the assignment of additional attorneys appeared
to be applicable during the period of our review.
Poor case preparation, lackadaisical defense efforts
and an absence of effective participation at disposi-
tion continue to mark the work of the public defend-
ers in the Boston Juveni'e Court. In spite of the
substantial reduction in their cascload, the presid-
ing justice has not discerned any appreciable
improvement in the quality of the defenders” per-
tormance. Even the Defenders’ new genceral counsel
suspects that @ mere increase in attorneys would
not, by itsclf, result in a significane change in the
quality of representation. It is his view that changes

B P S S
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in the attitudes of public defenders must occur
before any improvement in the quality of their
work will take place.

Prominent in the thinking of public defenders
in the Boston Juvenile Court is the view that
“nothing really bad™ happens to most of the juve-
niles who appear before the coutt. To some extent,
the defenders scem to have incorporated the atti-
tudes of many of their clients, who seem to believe
that any disposition short of commiteal to an insti-
tution is equivalent to "beating the rap.” Morcover,
the defenders perceive the court and its personncl
as essentially benevolent and committed to the best
interests of juveniles. The Boston Juvenile Coure
is unique amony the lower courts of Massachusctts
in inspiring such confidence among public defend-
ers and undoubtedly reduces the cdversary zeal
which they display in the court, “There is less
pressure in the juvenile court. You know a kid
won't get commiteed on a first offense. . . . It would
be dishonest to say that you don't sometimes get
luzy because you know they'll just continuce without
a hinding and you can avoid a long trial. I try to
fight against getting lazy.” Also, there is an over-
riding belief among the defenders that the vast
majority of juveniles whom they represent are
wuilty of the charged offense and in need of some
kind of rreatment or supervision. "By the time he
lthe juvenile] gers to court he doesn’t noeud a
lawyer, his problems are so deep. I can help him
beat the case, but if the kid is really in trouble,
that doesn't help him.” Finally, the traditional prac-
tice among public defenders in Massachusctts has
been to use the lower courts as a stepping stone
to trial in the Superior Court. Because a defendant
can "appeal” a district court conviction and receive
a full, new trial in the Superior Court—which is
considered a much better forum for contesting a
case—little adversary cffort is “wasted” in lower
ourt proceedings. “Our oricntation is that triable
cases get tried in Superior Coure” However, in
commenting on the very low number of cases
which are appealed from the Boston Juvenile
Court, one defender stated: "I you lose a case, you



don’t feel quite as bad as losing an adule although
you still feel very bad. . .. On the same faces, |
would be less likely to think abour appealing in
the Boston Juvenile Court than in the district
coutt. Maybe it's just as well that the kid be super-
vised; he might stay out of trouble the nexe time”

In truth, most defenders are uneasy in the juves
nile court and would prefer to be elsewhere. While
they respect the court, they have not defined a role
for themselves within it. One defender has referred
to his presence in the court as “irrelevant.” Another
defender feels tha  “the lawyer is less a part of
what's going on [than in criminal courts], espe-
cially with regaed to disposition. There is much
more of a social work/probation atmosphere.”
Even the very small number of defenders who
express a long-range interest in juvenile represen-
tation scem unable to translate that interest into
effective action in the court. Although the provi.
ston of competent defender seevices is dependent
upon a wide variety of influences and not casily
achieved through any single approach, there is
reason to belicve that the present system of prosecu-
tion in the Boston Juvenile Court may inhibit the
development of a more productive defense effort.
This issue will be taken up in subsequent sections
of this chaprer.

F. POLICE PROSECUTOR SERVICES
IN THE BOSTON JUVENILE
COURT (OVERVIEW)

Nine police officers are used to provide most
proseeutortal services in the Boston Juvenile Court,
Eight are juvenile officers assigned to the theee
district police stations which cover the area in Bos-
ton falling within the jurisdiction of the Boston
Juvenile Court. They generally spend the mornings
in (ourt prosecuting cases which arise out of. their
respective districts and the latter pordon of the
day i performing their regular responsibilitics
as juvenile officers in their districts. A police ser-
geant, attached to headquarters, has overall super-
visory responsibility for police prosecution in the
Lourt.
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In theory ac least, all arrests of juveniles in a
particular police district are screned and processed
at the stationhouse by a juvenile officer who, if the
case is not adjusted at the police station, will sub-
sequently prosecute the case in court. Although the
juvenile officers have primary responsibility for
handling juvenile cases, includiag their prosceu-
tion, it is not unusual to find the officer who made
the arrest also conducting the prosccution. This
situation most frequently occurs when the arrest
is made on a late shift when the juvenile officers
are not on duty, when time pressures do not permit
the regular juvenile officers to prosecute all pend-
ing cases from their districts or when the arresting
officer succeeds in convincing the sergeant thae he
should be allowed to prosecute. Juvenile officers
may also prosecute cases on which they were the
arresting officers.

For the most part, the juvenile officers who
prosecute in the Boston Juvenile Court have con-
siderable experience in handling juvenile matters.
They tend to be scasoned veterans of the torce with
many years of service behind them. Unlike the
public defenders, the police prosecutors display no
ambivalence or discomfort concerning their work
in the juvenile court. Although nonc of the prose-
cutors have had any formal legal training, they
feel that they are well equipped to perform their
dutics as juvenile court prosecutors. While a small
number of police prosecutors (including some of
the best) feel that the introduction of attorney-
prosccutors is inevitable as a resule of the increasing
complexity now found in many juvenile proceed-
ings, as a group, the police prosecutors are confi-
dent of their ability to provide capable prosecutorial
scrvices in the court and to meet the public defend-
ers on an equal footing. “"Most young attorneys
coming out of law school think the police are
incompetent. Then they go into court and get their
cars knocked off.”

To the juvenile officers, prosccution is an exten-
sion of their work as policemen and they approach
their role as prosccutor accordingly. They regard
their function in the court as limited to an “objec-



tve” presentation of the government's evidence,
As police ofticers, they do not believe thae i is
their responsibility to advise the court on matters
of disposition or to assume any discretionary author-
ity after the complaint has been filed. The court
iy viewed as asestam which iy composed of separ-
ate authority hicrarchies and sharply defined divi-
sions of responsibility. There is little room, inddina-
tion or authority for the assumption of a broader
role in the court. In all matters calling for discre-
tion, they express the conviction that the court and
its prrsonnc! will “do the righe thing™ without the
advice of the police prosecutor,

The juvenile officers take visible pride in their
work s prosecurors and in the association with the
court. They frequenty cite the (ourt’s “no-non-
sense” approach to the protection of juventles’
rights and its insistence upon the observance of
legal formalities. They credit the trial and error
training which they nave recwived in the Boston
Juvenile Court with improving their work in
screening cases and preparing complaints and rais-
ing the level of their prosecatorial skills.

However, while they praise the court and its per-
sonnel, the juvenile officers show little optimism
concerning the court’s ability to bring about a con-
structive clange in the hives ot mose of the juveniles
who appear betore it. On the one hand, the neces-
sary rehabilitative services which many juveniles
require are not always available to the cours. On the
other, thev allege that the recent efforts of the
Department of Youth Services to move toward a
decentradized system of community based corree-
tional tacilitics has diluted the court's effectiveness
in dealing with hard core offenders who require
confinement (or the threat thereof) in a secure
institutional environment. They are, therefore, dis-
posed to adjust as many minor cases as they can
without court referral and frustrated with their
inability to invoke the kind of disciplinary action
which they daim is required with some juveniles.

G. PRE-ADJUDICATION

Approximately one-half of the juveniles who
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are othcially processed by the Boston Police Depart
munt are referred to juvenile court. The remaining
half are issued warnings and released to cheir
parents.” Official warnings are issued to first offend-
ers where it appears, after an investigation by the
juvenile officers, that the parents can exert what-
ever disciplinary action may be warranted. The
Juvenile Aid Division pursues this policy in order
to avoid the unnccessary stigmartization of juveniles
who are not likely to engage in delinquent behavior
again.” Of course, an additional number of juve-
niles are adjusted on the sereet without the issuance
ot a formal warning, Juvenile officers say that they
screen and adjust juveniles “as a matter of neves-
sity.” The absence of any intake adjastment process
in the Boston Juvenile Court makes court refer-
rals inappropriate in the majority of cases. For
this reason, referral to the court is ereated as a last
resort. In deciding which cases to refer, juvenile
officers consider the type and scriousness of the
offense and the degree 1o which the parents can be
a positive influence in disciplining the juvenile,
Cases involving violence are almost always referred
to court. On the other hand, minor altercations
between  juveniles, school complaints, stubborn
children and runaways are among the kinds of cases
which the police routinely attempt to screen out
Police do not generally consule with probaties
staff in making referral decisions, although they
may contact probation to determine whether there
are any outstanding warrants on the juvenile,
Juvenile officers cited the frequent difficulty
which they encounter in attempting to adjust cases
at the police station. The police do not assume
responsibility for refusing to refer a child to court
if the victim insists on prosccuting, They are, there-
fore, powerless to adjust many cases which they
may feel do not warrant court action. Among these
are the large number of petty shoplifting cases
which the court hears. (Retil establishments
in downtown Boston have insisted on prosceuting
all shoplifting cascs, both as a deterrent measure
*2 Buston Polwe Department, Jarowle And Scotoor: Annaal
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wi fhad.



and as a protection against law suits for false
arfest.)

In adjusting cases, juvenile officers do not
attempt to refer juveniles to treatment facilities or
programs cven if they appear to need help, This
deasion is lett to the parents. Juvenile othicers
state they would not wish to be responsible for
any harm -hat might come to a child as a resule of
an ill-advised referral.

A child's parents are contacted immediately after
he is taken into custody. The police often question
juveniles prior to the arrival of their parents at
the police station even though their statements
waould not be admussible. The court will not accepe
a wativer of the juvenile's Miranda rights unless it
is made in the presence of the juvenile’s parents
or attorney.

It the juvenile officer deddes to refer a case to
court, hv may release the juvenile to his parents
on that they ensure his presence in the court on the
following day. A summons or warrant is not gen-
crally issued unless the juvenile fails to appear in
court at the appointed time. If not released to his
parents, the juvenile may be brought directly to
court from the police station by the juvenile officer.

Pre-arraignment detention  determinations are
made by a probation officer who is available to the
pulice on a twenty-four hour basis. If a juvenile
ts teken into custudy after normal court hours,
the probation officer is contacted for his decision
regarding the juvenile’s detention. (It is estimated
by the chict probation officer that eighty to ninety
pereent of juveniles who are taken into custody
when court is not in session are released to their
parents.) [ detained, juveniles are brought to
court on the tollowing day for arraignment,

Historically, judges in the Boston Juvenile Court
personally approved cach complaine thae was filed.
This not only represented a huge drain on the
court’s time but also placed the judges in the
undesirable position of having to hear at adjudica-
tion cases founded upon complaints which they, or
other judges of the court, had previously reviewed
and approved. However, following the appoint-
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ment of the present presiding justice, the authority
to approve complaints for filing was delegated to
the court’s clerk. Now, all applications for com-
plaints must be made to the clerk. If the applica-
tion is approved by the clerk, the complaint is
drafted by a member of his staff. The absence of
any intake apparatus for screening and adjusting
cases without court action leaves the clerk with
considerable control over the number and type of
cases which go forward for judicial action. Once
a complaint is approved by the dlerk, the case goes
on tu arfaignment and the formal adjudicatory
process is begun.

Applications for a complaint are prepared by a
polive officer either at the police station or in the
clerk’s office. Upon submission of the application
to the clerk, he conducts an inquiry to determine
whether a complaint should be issucd. The clerk,
who is an attorney, cxamines the application and
questions the police officer and any other witnesses
to ascertain whether there is sufficient evidence to -
support the requested complaint, Witnesses are
requited by the clerk to be present at this inquiry
“unless there is good and sufficient reason” for his
absence (e.g., illness).

The clerk does not ordinarily issue complaints
on the application of private citizens, When a
private citizen comes directly to the court to com-
plain against a juvenile, the derk refers him to the
appropriate juvenile police officer for further
investigation and screening, if necessary. Generally,
the clerk will not file a complaine without the
prior endorsement of a juvenile officer. Although it
is not strictly required by statute, the derk guides
his approach with the view that "the common-
wealth is [or should be] a party to every action”
and insists upon the concurrence of a juvenile offi-
cer buefore considering an application for a com-
plaint. Many of the cases which the derk refers
to the juvenile officers are informally adjusted by
them and no complaint is subsequently sought.
Thus, the role of the police in the pre-court screen-
ing of cases in indeed extensive. In fact, as shown
in Table 2, almost no complaints are filed in the



Boston Juvenile Court without approval of the
polie as well ws the Jderk, In 1971 the Boston
police were on the complaint in almost nincty-five
percent of all reforrals resulting in complaines,
Transit and housing authority police and school
artendan e officers were onan additional five per-

TABLE 2.——Complainants in the Boston Jjuveniie Court

(1971)
Comptannant Number Percent
Pohce 1160 (57.1)
Private 14 0.2)
Parent 4 ©.2)
Police /private 442 (21.8)
Potice/parent 113 (5.6)
Stare/potice 197 (9.6)
Schoot attendance officer 35 (.7
Housing police 4 ©.2)
Transit authority officer 55 {(2.7)
Transit authonity/private 8 {0.4)
Totat 2032 (100.0)

went of complaings filed. Private persons were the
sole complainants in fewer than one percent of
all approved complaints.

Court screening procedures have accounted for
a remarkably low number of unapproved com-
plaint applications. In the years from 1965 to
1971, the highest percentage of unapproved appli-
cations was 0.2 in 1966, In 1971, the rate fell
to 3.57¢ (Table 3).

Of those complaine applications which did not
gain the cerk’s approval in 1971, approximatcly
half were "not approved” on the initiative of the
cherk, while almost all of the others were “not
approved at the request of the police™ (Table ).

Relationships between the clerk and the juvenile
officers reflece expressions of mutual respect and
shared values. The cerk ateributes the low rate of
rejected complaine applications to the experience
and protessionalism of the juvenile officers. The
police dite the high standards which the derk
employs in screening complaings. As in their associ-
ations with other phases of the court process, the
juvenile officers take pride in their ability to per-
form successfully under dose scrutiny.,

Where the evidence is flimsy or the reliability
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ot a witness 1s in scrious doubt, the application may
be rejected by the dlerk or withdrawn by the police.
Disagreements between the clerk and the police
regarding the merits of a requested complaint

TABLE 3.~Complaints in the Baston Juvenile Court
(3965-71)

” Yea-r

Not approved Appmved To!at Not approved

{percent)
1965 65 1184 1249 (5.2)
1966 110 1660 17720 {6.2)
1967 70 1724 1794 (3.9)
1968 89 2004 2093 4.3)
1969 82 2099 2181} {3.8)
1970 a3 2029 2122 4.4
1971 85 2314 2399 {3.5)
Totat 594 13.014 13.608

(4.9)

T A e l——— A e -

TABLE 4. —Compmntl Not Approved (1971)

Notat«on on comptalnt -m'ﬁi:h;b;r Percent

- - e

*Not approved" 44 (52 4)
“Not approved at requtest of police” 35 (41.6)
*Not approved at request
of complainant” 4 (4.8)
*Lack of prosecution® 1 (1.2
Tota! 84 (100.0)

undoubtedly do occur from rime to time. Some
police officers did suggest that the clerk may be
overly cautious in granting certain types of com-
plaints: "Some things are more difficult o get
across to the derk than others. Disorderly person,
for example, ts a carcheall; but this kid wouldn't
be charged with it if he weren't harassing some-
one.” Disagreements over specific complaints tend
to be muted and contained. Although the juvenile
officers can obtain a review of a complaint rejection
by petitioning the court, this is rarely, if ever, done.
In the fiest place, it is highly unlikely that many
scrious offenses are screened out over the strong
objection of the juvenile officer or of the victim,
Sceond, police are extremely reluctant, in all of
their functions within the court setting, to make
and to arguc for their own discretionary judgments.
Third, their view of the court as a compartmental-
ized system with sharp divisions of responsibility
and authority militates against circumstances which



draw them into formal conflice with court per-
sonnel. And finally, juvenile officers resist taking
official positions which arc in sceming conflice with
their avowed “second chance™ approach o juve-
niles. ("Yos, we aan go to the judge for review,
but we don't. These are juveniles; we're not out 1o
hure them.™)

There is wide agreement among public defen-
ders concerning the high quality of complaint
drafting in the court. Defenders, who receive copies
of the complaine and the application, all attest to
the technial competence of complaint drafting,
In our obscrvations of the court for a six-week
period, only two instances of defective complaints
were observed—both involving  inaccuracies in
entering the name of the juvenile, Public defenders
maintain that it is very rare to find a defect in a
complaint,

Although the primary tunction of court screen-
g procedures s to reduce or climinate legally
nsutficient complaints, there is indication that it
is also used as a very limited mechanism for the
administrative adjustment of cases which may be
fegally sound but which do not appear to warrane
coure action. The derk acknowledges that he con-
siders “all facrors” regarding the best interests of
the child and the community. In minor, “victim-
less™ offenses where the juvenile does not appear
to pose @ threat to the community and sufficient
parental supervision appears to be available, an
application may be withdrawn, Obviously. the
cooperation of the juvenile officer is essential and,
where there is a viceim, his consent is crucial.

Some juvenile officers may also use the prepara.
tion of a complaint application as an extension of
the stattonhouse adjustment process. One officer
stated that he ocasionally completes a complaint
application ar the police station and brings the
juvenile to court in order to exert additional psy-
chological pressure, If he teels thae the trip to the
court has duly mmpressed the youngster with the
possible consequences of his continued  misbe-
havior, he will request that the application be
withdrawn.
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In terms of the total number of court referrals,
administeative adjustments of the type described
above are negligible, constituting no more than
one or two percent, They are rare exceptions to the
normal processing of referrals. For all intents and
purposes, no significant number of juveniles are
adjusted or diverted as a result of the court’s
screening practices.

A scparate complaine is filed for each charge
which is brought against a juvenile. The initial
decision concerning the number of charges and the
designation of charges to be brought against a
juvenile when his conduct gives rise to muleiple
violations is made by the police officer. Upon
review by the cleek, any or all of the charges may
be dropped. While the charging decision in juvenile
matters does not have the same level of importance
as it may have in a criminal proceeding, where the
judge’s sentencing alternatives are related by statute
to the specific charges which result in a conviction,
they can have a serious bearing on the outcome
of the case. First, “shot gun™ charging practices—
charging every conceivable offense arising out of a
single act of misconduct—may be used in an cffort
to camouflage an essentially weak case. It may be
hoped that sufficient evidence can be produced at
the hearing to support a finding of delinquency
on at least one of the charges. Second, “shot gun™
charging may reflect an attempt to impress the
court with the scriousness of the juvenile's mis-
conduct. In "throwing the book™ at a juvenile, the
police officer may be secking to clicit the most puni-
tive disposition available. He is, in fact, informing
the court that, in his view, the juvenile is beyond
redemption and not worthy of a second chance.
Finally, both bail and bind-over decisions may be
influenced by the scope of charges which are
brought against a juvenile,

During 1971, 2,311 complaints were filed
against the 2,032 juveniles who appeared in the
court, resulting in an average of 1.1 charges per
juvenile. This very low charging rate reflects well
upon the court’s screening practices and is con-
firmed by the experience of defense counsel and

s



other partiapants in the court process.”

There i hietle ovidence of excessive charging in
the Boston Juvenile Court. Natler the court’s
records nor our abservations and interviews would
support the condusien that unwarranted multiple
Charging s asertous problem, In the vast majonty
of cases, juveniles are brought to court on a single
complant. Although there may be instances which
suggest & pumitive approach m charging by polie
oflicers (one juvenile officer reported seeing a case
in which thirty-tive charges were brought against
a juvenider, this practice is not common. I any-
thing, the juvenile officers tend to look down at
voung arresting ofheers who, through lack ot
expericnee i dealing with juveniles, may react
cmotionally o juvenile misconduct. As one of the
more expericmoed juventle officers put it "Whae
Jo vou gain by ihng multiple charges on a juve-
niles We try to explain this to the arresting officers;
many of the new ones don't understand it He
went on to describe an indident in which two inex-
perienced otticers arrested a young boy and a minor
scutlle resutted. “They want to charge the kid with
assault and battery on a police officer. T look at
the kid and I ook at them and I eell them I'd be
ashamed. There's no point in chat.”

Discussions with the public detenders support
the conclusion that juvenile offtcers do not often
reter petty ctses to the court: 71 think it has some-
thing to do with the face that the Boston police
are, on the average, older than in othoer cities,
Young cops don't know how to use power; they
get exdited. Older cops forgive a lot. They want
the kid to straighten up. They know he'll be back
if he doesn’e.” Of greater importance, perhaps, is
the face chat the juvenile officers proseoute most of
the complaines which they process. The presiding
justee has made it abundantly dear that he will
not tolerate so-called “junk complaines™ and it is
doubtful if any juvenile officers would consciously

“Uin thar acoent stdy of wx bwer canmhal courts in the
Rentorr arer, Hing and Rocenteld reporte-d that the average
LS anmies Fée Qualiy of
v Crompnal € onvte b Mote .[---/.-,‘,Ju Boton

deten-dant iy charge ] with over
Foerdeyer am g6 1o
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risk the court’s displeasure by submitting cases of
that variety, The almost daily contact which the
juvenile officers have with the ourt in their capac-
ity as juvenile prosecutors makes them acutcly
aware of the court’s philosophy. Their pre-court
s reening criteria are, theretore, a ditect refleaion
ot the court’s own standards.

It is highly unusual for a juvenile to appear at
arraignment accompanied by an attorney, This
acearred only two times in cighty-nine arraign.
ments which were observed, One juvenile who was
charged  with  prostitution was  represented by
retained counsel and, in the other case, a juvenile
appeared with @ Boston Legal Assistance Project
artorney who had represented him in a previous
case.

At the arraignment, the juvenile is informed of
the charges against him and of his right to counsel.
A public defender is assigned i the juvenile
requests representation and the data compiled by
the probation staff indicate indigency. As a matter
of practice, however, counsel is  automatically
assigned in serious cases and no juvenile who
wishes o be represented will be denied counsel.
Although juveniles had a right to counsel in the
Boston Juvenile Court prior to the Guadt dedision
i 1907, many juveniles waived counsel and such
waivers were commonly allowed by the ourt
except i aases involving children below the age
of twelve or where the charge involved a serious
telony, However, simce Guelt, the court has dis-
couraged waiver of counsel and permits them in a
very limited number of cases. Parental consent
must also be obtained. In shoplifting cases. one
judge routinely inquires of the probation officer
whether the juvenile has a prior record. If nonc is
cvident, he requests that a public defender confer
with the child and parents to advise them of the
juvenile’s right to be represented by counsel and
to inform them that they may proceed immediately
to the hearing if they chose to waive counsel. Fre-
quently, the judge will tell the juvenile and his
parents that he will continue the case without a
finding if they chose to praceed at once. Virtually



all of those who are offered this opportunity accept
and sign the waiver which is treated as an admis-
sion. The public defender is requested 1o remain
in the wourtroom “so that the integrity of the court
is pot impugned.” The polie prosccutor sums
up the se i two or three sentenees; the judge
makes a remark to the defendant about staying
out of trouble, and the case is continued without
a finding for three or six months. The defendant’s
time in the courtroom is about five minutes, on
the average.

In contrast, another judge treats all ases the
same, indJuding the pettiest shoplitting. At arraign-
ment, the right to counsel is fully explained, and
both detendawnt and parent are asked if they want
counsel. It ncither indicates that they do, counsel is
appointed, unless the tamily an afford to pay for
private counscl, which is rare. The judge also
requires the prosceutor ar arrdignment (o sume
muarize the evidence against the defendant,
Although we have never seen the judge dismiss
A4 case at arraignment, this procedure approximates
an inquity into probable cause, since he requires
the prosceutor to demonstrate that he will come
forth with evidence for the conclusions stated in
the complaint. The case is then continued for a
hearmyg, usually in a2 week's time,

In all, less than ewelve percent of juveniles waive
counsel (Table 6, mfre) although, in the opinion
ot the presuling justice, as many as 30 percent of
all juveniles would agree to waive their right to
counsel if the court encouraged or allowed indis-
criminant wanvers. No juvenile who waived counsel
was subscquently bound-over for trial as an adule
¢ Table =, infred or was commitred to the Depart-
ment of Youth Services.

The question ot detention is also raised at
arraignment. No cuse was observed where a child
who had been released by the police was subse-
quently detained by the judge. Therefore, the
dedision by the police and probation ofticer when
the child s first arrested seems the primary factor
in all hail/detention questions that are later raised.
The great majority of juveniles who are arraigned
arc redeased i the care and custady of their parents.

The bail/detention issue is most important for the
minority of defendants who were detained after
arrest. In the vast majority of these cases, the public
defender is appointed at the arraignment, but the
public defender is, of course, severely handicapped
by having no knowledge of the defendant or the
case. Dofense counsel made an argument on the
bail question in fewer than ten percent of all cases
obsurved in which bail was set. The arguments
were generally perfunceory. For example, a female
charged with attempted farceny had bail set ac
$1.000, payable only by her parents. Dufense anen-
tioned that the juvenile had never previously failed
to appear at a court hearing and requested that she
be released to her mother. The judge examined
her extensive prior record, and remarked that she
was lucky that he hadn't set a higher figure. The
defender made no reply. Juveniles have a right o
bail review but thae right was not exercised in any
of the cases which were obsceved.

Approximatcly two-thirds of all juveniles are
refeased in the care and custody of their parents
or on their own recognizance € less than three per-
cent) without bail. In about one-third of all cases,
money bail was set. In 1971, three juveniles were
deta.ned without bail. Over one-third of all bail
was 1in amounts of $100 or less while almost one-
quareer of all bail sct was in amounts in excess of
$1.000 (Appendix C, Table 3.

Bail was posted in 70 percent of those cases
for which bail was set. Considerably under ten
percent of juveniles in the Boston Juvenile Court
are detained after arraignment for failure to post
bail. Curiously, the higher the amount of bail,
the vreater is the likelihood that bail will be posted.
For example, in cases where bail was set at $50
or less, more than 509% did not post bail: in cases
where bail was sct beeween $50 and $250, about
2877 did not post hail; in cases where bail was set
between $250 and $1,000, 31¢Z did not post bail,
but in cases where bail was set above $1,000, only
6o were not able to post (Appendix C, Table ).
This may be explainable by the court’s use of
“parent only™ bail. In many instances where the
court wishes to ensure that proper care will be pro-



vided to the juvenile if relvased from detention, i
sets bail which s acceprable only it posted by a
parent. In the case of runaways, which constitute
a disproportionately large percentage of bail cases
(Appendix C, TableS?, and other juveniles, even
the low batd which s generally set on a7 parent
only™ hasis may nat be posted as i result of parental
absence or indference,

Juveniles for whom bail is set do not fare as
well at adjudication or disposition as do juveniles
who are released without bail. At adjudication,
juveniles tor whom bail was set were tound delin:
quent or bound-over for trials in the criminal
courts at much higher than average rates. They
were continucd without a finding at Jess than one-
quarter the rate of the cascload as a whole (Appen-
dix C. Table 601, At disposition, commirments to
the Department of Youth Services were twiee as
trequent in bail cases as they were tor the full
cascload (Appendix C, Taole 7).

The filing of written motions in the Boston
Juvenile Court is not common. For the entire year
of 1971, cncompassing over 2,300 complaints,
written motions were discovered in only 13
cases.™ Motions for discovery (which were always
granted) were prominent in this group, as were
motions to suppress. Many of these motions were
filed by attornevs trom the Boston Legal Assistance
Project, although this agency was involved in only
a handtul of ises in the court during the year.
Arttornevs from the Massachasetes Detenders Com-
mittee, representing the great majority of juveniles
in the Boston Juvenile Court. filed only a few writ-
ten motions, there was no evidence that a written
reply had been filed.

The very low number of written motions in the
Boston Juvenile Coure can be explained, in pare,
by the very great cascload pressures which bur-
dened the public defenders in 1971 Until mid-
1972, when the Massachusetts Defenders Commit-
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tee tripled its reprosentation in the court, the sheer
weight of cach defender’s cascload was such as to
militate  against  extensive mation  practices. In
recognition of the defenders’ lack of time to prop-
erly prepare and argue motions, the presiding
justice s not required the defenders 1o argue
maotions prior to the adjudication hearing. Instead,
he has permitted wide latitude to the defenders in
making their motions orally during the hearing.
“In many instances they don’t even know they
have grounds for a motion until they hear the
evidence in court.”

Apart from cascload volume, there is another
explanation for th: fow frequency of written
mations. Under 1 s previous leadership, the Mas-
sachusetts Defenders Committee viewed  district
court (lower criminal court) trials as @ means of
distinguishing  between cases which have  legal
merit and those with none. Wit the latter group,
the emphasis was on scuuring the most favorable
dispositions. With the former, the lower court
proceedings were utilized as a discovery ol to
strengthen cases for trials de nora in the Superior
Court on appeal. In ncither case was forceful
advocacy a prominent feature of the defenders’
work in the lower courts, Pursuant to this approach,
the filing of motions in the district courts was
discouraged as an unnecessary practice which was
wasteful of the defenders' time and which provided
the state: with carly notice of the legal issues which
would subscquently bhe raised on appeal. Even
under the new leadership of the Massachusetts
Defenders, this issue has not been fully resolved
and differences concerning the value of full advo-
caey at the districe court level continue to exist.

These attitudes are prevalent among the attor-
nevs who are assigned to the Boston Juvenile Court.
As one defender put it in explaining the rarity of
pretrial motions: “It's more than just a lack of
time, If you have a worthwhile issue you don't
want to give it all away to the police so they can
go back and think up all the answers. You want to
save something for appeal. However, on appel,



they have pretty sharp district attorneys so 1 don't
really know.” ™

Notwithstanding the lingering refuctance to file
motions in the Boston Juvenile Court, a definite

increase has been noted since the summer of 1972,

when the Massachuserts Defenders expanded their
coverage in the Boston Juvenile Court. Both defend-
ers and police prosecutors (“"Sometimes it appears
that they have nothing better to do with their time
than write. motions.” ) have indicated that more
motions are now being filed than in the past and
feel that chis trend is likely tocontinue,

Although police department policy calls for
obtaining the assistance of the police department
fegal advisor when motions are filed, in practice,
the police prosecutors handle almose all motions
on their own with the assistance of law students
from the Suftolk Law School. Professional inter-
vention for the state in answering motions almost
never occurs in the Boston Juvenile Court.
Although the police prosccutors feel that they are
able to adequately respond to motions  (“These
motions are not difftcult to deal with.™), it is ¢lear
that cven with the help of faw students, the state
is severely handicapped in its use of police officers
to respond to the increasingly complex legal issues
which are being raised in juventle cases. Nowhere
is this problem more apparent than when oral
motions are made by defense counsel at the adjudi-
cation hearing. As the sole representative of the
state at these hedrings and with no opportunity to
gain outside assistance, the police prosecutors arc
often lett without the means to frame an adequate
rusponse. UL or these circumstances. the judge has
no alternative bur to intervene in behalf of the
police prosecutor and himselt develop the legal
arguments which an  attorney-prosceutor would
ordinarily be obliged to make. In the 87 adjudi-
catory hearings which were observed, some 23
motions were made orally by detense counsel.
Of these, five were motions to strike, nine were

ol taer, dess than 870 ot all dehnguency widiations in
the Bonton favende Couer were appealed in 1970 The oam-

pases wath an appeats nare ot 260 an the detrce coarr, Bing
and Resenteld, L4t o
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motions for a directed verdict, three were motions
to suppress, five were motions to dismiss and
one wits @ mos 1 to amend a complaint.

On a motion for dirccted verdict or 2 motion to
dismiss, most of the prosecutors can quite ade-
quately respond by characterizing and interpreting
the evidence in such a a way as to meet defense
couns-1's argument. It is very rare that a prosecutor
is required to say more than a few sentences reit-
crating the testimony given by his witnesses,
However, the judges themselves routinely "argue”
the government’s side when a legal issuc is raised
by a motion or objection. This practice places
defense counsel in a direct adversary reiationship
with the judge—an uncomfortable relationship
for the public defenders who must appear in the
same court on a daily basis.” Under these circume-
stances, aggressive advocacy is inhibited and the
public dcfenders may well refrain from raising
technical legal issues which risk unwanted con-
frontation with the judge.

The need to provide assistance to the prosecution
in responding 10 motions is regarded as an unde.
sirable necessity by the presiding justice as long as
professional prosccutors are not available: "I can't
hold the police to the strictest standards of responsc.
They can’t cite a case in support of their argument,
for example.” As non-lawyers, the police prosccu-
tors may have difficulty in dealing with legal con-
cepts. As an example, the judge recounted a case
in which the police, following their reading to a
young suspect of the obligatory Miranda warnings,
questioned the boy persistently in spite of his reply
that he wished to make no statements. After con-
tinued questioning, the boy finally broke down and
provided the police with incriminating statements.
At the hearing, the judge ruled that the statements
were inadmissible to the complete baftlement of
the police prosceutor.

It must be concluded that the juvenile officers
and the coure clerk presently perform an admirable
job of screening for legal sufficiency and of drafe-
ing complaints, Although crrors do oceur in apply-

wy
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ing the proper legal charges to particular fact
situations, they are not frequent and excessive
charging is the rare exception. Wherever possible,
police endeavor to adjust petey complaints without
court referral. The court’s caseload, therefore, does
not reflect @ high proportion of “junk™ complaints
which are indiscriminately referred to the court.

Notwithstanding the high level of general com-
petence which the juvenile oflicers and court clerk
display in the performance of these functions, the
suceess of the juvenile ofheers, particularly, cannot
be divorced from their regular exposure to court-
imposed standards through their work as juvenile
court prosecutors. However, with the use of attor-
ney-prosecutors to represent the state ar adjudica-
tory hearings, the direct influence of the court over
the police will be somewhat diminished. It is there-
fore essential, as outlined in the Guidelines. Chap-
ter 7, infra. that the juvenile court prosecutor play
an important role in scrutinizing all complaints
which are filed in the court.

The increasing number of pre-hearing motions
which are now being filed in the Boston Juvenile
Court by the public defenders points out the need
for a qualificd state’s representative at this stage.
The informal, almost casual, way in which motions
are presently responded to demeans the adversary
process and ensures neither the rights of the juve-
nile nor the community’s interests in fair but
effective representation. The Guidelines also sug-
gest a role for the juvenile court prosccutor in
advising the police on proper practices which are
consistent with the rapidly emerging body of legal
requirements which are now applicable to juve-
niles. Although the juvenile officers gradually
“catch on” to such demands through this current
work as prosceutors, the process is often slow and
difficult. For example, juvenile officers discontinued
the use of linc-ups for a period of time bedause
of confusion concerning the requirements for con-
ducting them properly.

Finally, many cases are referred to the court
which cannot be screened out by the juvenile
officers but which do not require full adjudication
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by the court. Stubborn children, runaways and
other offenses which are unique to juveniles are
among the kinds of cases which many courts are
successful in diverting or adjusting ar the intake
srage. The Guidelines, therefore, recommend the
establishment of an intake screening process which
would seck to identify and divert appropriate cases
not requiring full judicial action, The participation
of a juvenile court prosecutor is deemed essential
to the proper operation of an intake diversion
process and in the formulation of consensual diver-
sionary plans for submission to the court for its
approval.

H. ADJUDICATION

A little less than half of the 87 adjudicatory
hearings which were observed involved admis-
sions. That is, when the case came up for hearing,
the juvenile “"admitted to facts sufficient for a
finding.” These admissions include those cases in
which juveniles waived counsel at arraignment
in return for an expedited adjudicatory hearing
and an assurance of a light disposition.

However, most of the contested cases are only
nominally contested. It is the typical pattern in a
“contested” case for the public defender to cross-
examine the prosecution witnesses, to present no
witnesses on the defendant’s behalf and then o
state that the government has not proved its case.
Even the cross examination is frequently perfunc-
tory and reveals no design or rationale on the part
of the defense attorney. A case involving two
15-year-olds who were charged with larceny of a
bicycle is fairly typical of those nominally con-
tested cases, The police prosecutor put on three
witnesses—two campus police who had appre-
hended the juveniles with the bicycle in cheir pos-
session, and the victim, who identified it as his
property. The defense attorney’s cross-examination
of the campus police officers consisted of the
following:

Q. Where did you apprehend these young men?

A. In the parking lot.

Q. How close were they to the bicycle?



A. One was holding it, and the other was stand-
ing nexe to him.

Q. And you're sure he was holding it?

A. Yes.

Q. What time of day was it?

A. Four ook in the atternoon,

Defense counsel made a total of seventy objec-
tions in approximately forty contested cases which
were observed. Of these seventy objections, how-
ever, fifty-five were made in only six cases—the
highest total of objections in a single case being
thirteen.

In this same number of adjudications, twenty-
one defense witnesses took the stand. Fifteen of
these were the juvenide defendants  themselves.
Mothers of defendants testified three times, and the
other three witnesses were a store detective, a law
student and a companion of the juvenile defendant,
The average time for a contested adjudicatory hear-
ing was under ewenty-four minutes.

Public defenders display a range of trial styles,
Maost will not generally object to the form of the
questions used by the police prosecutor in exam-
ininz witnesses exeept in cases of flagrant abuse.
Others object with tar greater frequency but are
scldom successtul in keeping out damaging cvi-
dence, In one case, the defender made thirteen
objections in 2 case involving breaking and enter-
ing and rape. Frve objections were to hearsay, two
were to questions asking for opinions, and six were
to leading questions. Most of these were sustained,
requiring the police prosecutor only to rephrase
his question or to renund the witness not to testify
to hearsay. The judge paused only briefly to rule
on cach objection, Fvery bit of prosecution evi
dence was eventually admitted with lirtle difficulty.

In the majority of cases observed, the attorney
put in no evidenee at all, leaving the court only
with the uncontroverted testimony of the prosecu-
tion witnesses. Detenders often do not put juveniles
on the stand to testity on their own behalf. The
defenders contend that the testimony of juveniles
is unrchiable and, it it appears to be untruthful, is
likely to invoke a strong reaction from the court
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which could result in 2 much more severe dispost-
tion chan if the juvenile had not taken the stand.
The presiding justice, on the other hand, regards
this as another indication of the defenders’ own
unwillingness to represent children with the same
adversary forcefulness as they would wse in the
representation of adults.

Defenders rarely offer the court an alternate
theory to the state’s case. Their cross-examination
of the government’s witnesses, while often lengthy,
does not reflect any prehearing investigation or
preparation. In most cases, their examination of
the government's witnesses is conducted with no
apparent purpose or plan and scldom yield any
advantage to the juvenile. Summations by the
defenders are the exception father than the rule.

The defenders tend to assume that almost all of
the juveniles who are brought to court are guilty
of the charged offense and would benefit from
being under the supervision of the court. Their
opinions of the juvenile police officers and the
probation and clinic staff are highly » -nplimen-
tary. Under these circumstances, they feel little
incentive to expend the time and energy necessary
to truly contest the grear majority of the casce
which they handle. In spite of the fact that police
prosceutors represent the state, they would prob-
ably agree with the assessment of one prosecutor
who stated: “"Once a kid gets o court, it would
take a magician to spring him."”

Accordingly, the defenders reserve their full
adversary cfforts for those cases where the prosecu-
tion has an unusually weak case or where the
charges are so scrious that they cannot rely on
their nomal presumption of juvenile court bene-
volence.

The following example is one of the relatively
small number of observed cases in which the
prosecution’s case was clearly inadequate.

The juvenile defendant, who had no prior
record, was charged with attempted larceny of a
cash register in a state building. The prosecutor
was an officer in the State Capitol Police Force.
He was also one of the policemen who had made

»



the arrest and gave testimony at the hearing. Both
arresting officers tostrfied that they heard an alarm
go off which is triggered by tampering with the
cash register, ran down the hall and into the cafe-
teria where the register was installed. The defen-
dant was found standing near the cash register and
was arrestad. Nothing had been taken, Defense
counsel put on two witnesses, the defendant and
another boy who had been in the cateteria ae the
time. This case was one of only sik cases where a
witness other than the detendane tostified for the
defense. The boys described the room as full of
teen-agers cating lunch, most of whom ran when
the alarm went off. It was also brought out that
comsiderably over @ minute passed between the
sounding ot the alarm and the entrance of the
police. The adjudicatory hearing lasted for almost
an hour, featuring extensive ross-examination of
the prosecution witnesses. Two motions were made
by the detender, One, to suppress statements made
to the police, was one of only three such motions
observed in six weeks. At the end, the defendant
received a finding of not delinquent.

It should be pointed out that the arrest in this
case, having been made by a state police official,
was not screened by the juvenile officers nor prose-
cuted by one of the regular police prosecutors. It
must also be noted that while most cases which
are processed by the regular juvenile officers would
support a finding of probable cause, the lackluster
defense effort which most “contested ™ cases receive
at the adjudicatory hearing dees not inspire con-
tidence that they would, with better defense work,
neeessarily meet the requirement of being “being
a reasonable doubt.”

An examination of findings in the Boston Juve-
nile Court for 1971 (Table 5) and the preceding
nine years " indicates a substantial reduction in the
ratio of delinquent to not delinquent findings.
Across the ten-yvear period, the ratio was as high as
fourtcen delinguent findings for every one finding
of nut delinquent (1962) and as low as four-to-

© " Tahen trem the Commonwedlth of Masachusetts, Mabr-
tical Roproesi nf the Commpcnoner of Correction (1967.1970) .
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one in 1967, Of interest is that for the five-year
period of 1962 through 19606, there were ten times
as many delinquent findings as there were not
delinquent findings while for the five-year period
of 1967 through 1971, the ratio dropped consid-
crahly to an average of six-to-one. This decrease
coincides generally with the introduction of regular

TABLE 5.—~Findings in the Boston Juvenile Court for 1971

(N = 1940) 2
Fmdmg Number Percent
Detmquent 868 (44.7)
Not delingquent 132 (6.8)
Dismissed without a finding 379 {19.5)
filed without a finding 94 {4.8)
Bound over 76 (3.9
Continued without a finding 384 (19.8)
Other 7 (0.4)
Total 1940 (99.9)

Aﬂns tabte mcludes only those cases for wh;ch data concemmg
the finding were avaiadble These 1.940 cases represent 955, of
the court's caseload (2.032).

public defender services in the Boston Juvenile
Court and may well be auributable to their
presence.

(As shown in Table 6), almost 90¢7 of all
juveniles are represented by counsel in the Boston
Juvenile Court. As indicated earlier, the court does
not chcourage juveniles to waive counsel and will
only weept a waiver in cases involving minor
offenses where the disposition is not likely to be
severe. Waivers were aceepted in fewer than 1267
of the court’s cases, Almose three-quarters of all
juveniles are represented by the public defender.
In a small percentage of cases, the court will assign

TABLE 6.—Reprasentation of Juveniles in the Boston
luvenne Court (1971)

Counsel Nnmber a Percent
Waived 189 (l 1 7)

Public defender . 1191 (73.5)
Private. appointed 56 (3.5)
Private, retained 127 {(7.8)
Other b 57 (3.5)
Total 1620 (100.0)

——— e e

a Thes table inciudes only those cases lor which data on cuunsel
type was available. These 1620 cases rapresent 79.6% of the
court's caseload for 1971,

s includes law school dafender programs and Boston Legal
Assistance Project.
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TABLE 7.-~Findings in the Boston Juvenile Court for 1971 by the Counsel Type (N = 1562) »

- e - -~ . R o oae

C_orﬁmued

Dismissed  Filed
Not without a withouta  Bound without a  Other Totat
Delinquent delinquent  finding finding over finding

Counset Num. Per. Num Per- Num- Per- Num: Per. Num- Per- Num- Per- Num- Per- Num. Per
ber cent ber cent ber cent ber cent ber cent ber cent ber cent ber cent

Warved 31 172.0) 2 (1.1) 36 (198 4 (22) 0 (0.0) 104 (57.2) b (2.7) 182 (100.0)
Public defender 645 (56.3) 86 (7.5)186 (16.2) 57 (5.0032 (28) 131 (i1.4) 9 (0.8) 1,146 (1000
Private, appointed 17 (31.5) 8 (148) 6 (11.1) 1 (1.9 2 (3.7) 20 3700 0 (0.O) 54 (100.0)
Private, retained 42 (339) 14 (11.3) 25 (202) 5 (4.0) 7 (56) 29 (234) 2 (1.6) 124 (100.0)
Other 26 (464) 2 (36) 13 (232) 3 (b4) 0 0O 12 (214 0 (0.0) 56 (100.0)

* This table mgludes only those cases withn each counsel type
for which data concerrmng the fiaging were avalable These 1562

private counsel. These cases usually involve Span-
ish-speaking juveniles who would have difficuley
communicating with a public defender. Assign-
ment of private counse! may also be made in a
small number of cases in which counsel appears
in fewer than 1077 of all cases. Considering the
fuct that the court requires juveniles and their
familics to consult with a public defender before
agreving to waive counsel, it can be stated that
some form of counsel assistanee is provided to every
juvenile who comes before the court.

In terms of the offectiveness of counsel, how-
ever, the data suggest that there may be marked
differences between the various types of counsel
who appear in the Bosten Juvenile Court ¢ Table
7. Juveniles who are represented by private coun-
s, both appointed and retained, are less likely o
be tound not delinguent than are the dients of
the public defender. In face, the dients of public
detenders are almost twice as likely to be found
dehinquent as are those of private counsel. More-
over, even it tound to be delinquent, juveniles who
are represented by private counsel avoid the most
severe dispositional alternatives.

Although the greater success of retained private
counse] could be explained, at least in part, by the
better image which their more afluent dicnts may
project in court, this factor would not account for
the cqually successful performance of appointed
private counsel. Furthermore, comparing  cases
represented by retuned counsel with the distribu-
von of offenses throughout the Boston Juvenile

cases."repres'é.r;t-Qéh-'i::.: _of the 1620 caégs_ for_v;hnch c:'o.unset- t);pe
was recorded.

Court’s 1971 caseload, it appears that, with only
a few exceprions, retained counsel represented a
fair cross-section of the distribution of offenses in
the total cascload ( Appendix C, Table 2). Retained
counscl did appear in a disproportionately high
percentage of cases involving charges of assault
and hattery, destruction of property and disorderly
person, and a lower percentage of cases involving
charges of breaking and entering and running
away, Overall, however, the cases which were
handled by retained counsel were representative
of the court’s caseload. Their somewhat higher
frequency of appearance in “serious” cases such
as assault and battery may explain the fact that
a greater percentage of juveniles who are repre-
seated by retained counsel are bound over to the
criminal courts for trial.

Although private attorneys are usually strangers
to the juvenile court and are unfamiliar with its
procedures and practices, court personnel agree
that they are abwe to spend far more time in pre-

- paring their cases than the public defenders. Also,

they are less likely to assume the benevolence of
the juvenile court or the advantages of court super-
vision, The chicf probation officer, in referring to
the harm that is being done to juveniles who get
away with their misconduct because of the inter-
vention of counsel, stated: “There is a difference
between private and public counsel. We can do a
lot better with the public defender, Private counsel
has no interest in court itself or the system. They
are only client-oriented. The Massachusctes Defend-
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ers are community and court-oriented.”
Morcover, sitice the private attorneys are ofen
more familiar with the detendant and his family
than the public defender, it is our impression that
the judges give more credence o their remarks
about the juvenile’s background and Character and
their pleas for lenienoy. A private attorney may be
able to say with some credibility that he has khown

the family and child for years, and to characterize

the child’s behavior as a minor aberration from
his basically good nature.

Beyond thar, private attorneys are often able to
sugpest more spectfic dispositions. The observer
concluded that private attorneys  recommended
specific courses to the judge with far greater fre-
quency than their public defender counterparts,
For example, in one case the attorney, at disposi-
tion, told the judge that the defendant was assocfat-
ing with a specific bad companion and suggested
that the conditions of his probation include an
order to stay away from this named companion.
The defendane had an extensive record and it was
the obscrver’s impression that this tactic was suc-
cessful in avoiding a committal to the Department
of Youth Scrvices. In another case, the recommen-
dation involved a placement in a particular private
halfway house which had agreed o accept the
detendant. This, too, was accepred by the judge.

Lastly, private attorneys are often shown greater
comsideration by court personnel than public defend-
ers. For one thing, cases involving private counsel
will sometimes be scheduled to begin at a spedific
time. whereas all other cases are catled more or less
randomly, requiring Jdefendants and their familics
to wait around for hours. However, this “con-
sideration™ s also apparent in more subtle but more
important ways, For example, one shoplifting case
was observed in which the charges were dismissed
at the judge’s own suggestion. This was a situation
where our observations led us to conclude that the
best a public defender could have hoped for was a
continuance without 2 finding, which the judges
consider cquivalent to a delinquency finding when
it appears on a child's record. The juvenile was

apprehended in a store with a facker on his arm
that he had removed from another department.
Defense argued that intent to steal the jacket had
not been shown, The judge countered by <ading
from the statute, which specificd that the goods
nead not be removed from the store to constitute
the offense, but just taken from the department,
saying "I didn't make the law.” The judge then
asked defense counsel if he would be “satisfied™
with a dismissal, which the attorney readily
aceeped.

The competence and  sclf-assurance that the
regular police prosceutors project at hearings varies
considerably from man to man. However, their
general style and approach to the prosecution of
juvenile cases is much the same, They perform
their courtroom duties in a detached and “objec-
tive” manner. Their courtroom techniques are
simple, practical and direct. They are designed to
present the court with the basic evidence necessary
to support the allegations of the complaint. They
are responsible for securing the prosence of the
state’s witnesses, eliciting their testimony and cross-
examining defense witnesses. The police prosecu-
tors display a working knowledge of the rules
against hearsay evidence and frequently admonish
their witnesses to “testify only to whar you saw.”
Occasionally, they will object to leading or irrel-
evant questions but generally limit chemselves
to the responsibility of presenting an affirmative
case for the state. Their demeanor is crisp and
occasionally “chilly” but they rarely adopt the
harsh, punitive style which characeerizes some of
their counterpares in other courts. Their role at the
adjudicatory hearing is narrow, serving primarily
as a conduit for the state's evidence, They are not,
in any real sense, advocates, and they scldom
engage in arguments to the court or in any activity
which could be scen as an overt effort to sway or
advise the court. They rarely attempt to interpret
the evidence and refrain from arcas in which
opinions or discretionary judgments are called for.

In spite of the claims that juvenile officers prose-
cute almost all cases in the Boston Juvenile Court,



o observations reveal that a substantial per-
cetitage of cases are prosceated by police offieers
other than the regular police proscautors. In
approximately thirty percene of the hoarings which
were observed, proseation was conducted by the
arrestinz otficer. For the most part, these oftieers
were members of the Boston Police Department,
but & transit authority officer and a member of the
State Canitol police contingent also proscouted.

While there is no “hard-and-fast” rule concern-
ing the use of arresting offiers as proscoators, an
effort s made by the ranking juvenile officer to
Limit the use of non-juvenile ofticers as proseoutors.
Howcever, when an officer asks to proscoute his own
case and the sergeant determines that he is sufli-
ciently competent, he will allow it. Nevertheless,
all the juvenle officers point our the aead tor
experictee and skl in proscouting cases i the
Boston Juvenile Court and concur in the view thut
most pon-juvenile officers are not adequate to e
task. When asked w iether any police officer should
be permiteed 1o proscoute, one juvenile offices
stared, No, nor today. You have to learn the
proper way to present 4 case. An officer can't just
walk in oft the street and expec to know what to
do” The police proscoutors regard themselves as
spectabists with o level of expertise not found
amony other police officers In this regard, their
attitudes toward the use of polie officers who Lk
thotr amque skills is not substantially  ditterent
from that which an attorney-prosccutor mighe dis-
play toward the use of w7y police officer to prose.
cute. Juvenbe officers speak disdaintully of young
pohemen who believe they can pertorm com-
petently as prosccutors and who insist on having
an opportunity to present their own cases. It is not
improbable that some policemen are allowed to
prosccate in order to demonstrate to them the
ditfreuley of che job.

Juvenide officers are not, however, uninimous
i the vew that one should not prosecute in cases
where he was the arresting ofticer. While some
regard this as an undesirable practice no matter

who iy prosecuning, others are convineed that they

can fairly and effectively present a case notwith-
standing that they may also be their own chicf
witness, The simple conviction which juvenile
ofhicers express concerning their prosecutorial abili-
ties is reflected in the following statement: "It you
are imolvad in the arrest, you don’t have to rely
on others for the story. Prosecution s, in o sense,
story telling, [ know that if T make an arrest, it's
absolurely justificd. T don't need extra cases.” Of
course, this statement also reveals one of the prin-
cipal dangers in allowing arresting officers to pros-
coute. In presenting his own case, the police pros-
ceutor can no Jonger be regarded as the objective
state’s representative. His own veracity, credibility
and- integrity are at stake in the proceeding. An
unfavorable finding by the court may be tanta-
mount to an attak on the witnessprosecutor’s
truthfulness. Because of the prosecutor’s personal
involvement in the case, all the ordinary clements
of an adversary  proceeding-—cross-examination,
objections to evidence, ete.—tnay take on the col-
oration of personal conflice. Under those drcum-
stances, it 15 extremely difhcult to maintain an
appearance of fairness and propricty in the court-
room. Although some juvenile officers contend
that they are able to maintain an appropriate
proscoutor's demeanor even when their own testi-
mony is under challenge ("F'm not vidous. It
kid takes the stand and denies what Pye said, T just
continue to ask him simple questions. | don’t get
angry." ), others recognize the inherent difficulties
in performing the dual roles of prosecutor and
witness, "We prefer not to do the prosecuting when
we have been involved in the arrest beaause the
Lawyers on the other side can dig into you and you
don't have anyone to take your side.” The ranking
police proscutor concurs in the opinion  that
arresting officers should not prosecute and cites the
problems of being one’s own witness and making
objections at the same time,

When a proscoution is conducted by an officer
other than a regular police proscoutor, it may con-
sist of little more than the police officer’s putting
himself on the stand and reading a prepared
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account of the indident, The arresting offcers show
only & primitive utdenstanding ot the rules of
evidence. They Lk courtroom  prosence and
ustally scem uncomfortable with the procecdings,
In some ases, of wourse, the issue is basically only
otte o cradibilitys so the othoer's Lok o tanudueney
with fegal principals is relatively unim;kwmm. Even
SO, a4 serious question of propricty is rased when
the arresting officer cross-examines a juvenile who
takes the stand in her own behalf tin cases involw-
g soliciing tor prostcution, for exampley with
questions about what 7T said to you™ and what
“vou said to me.”

It & case requires more than just his own testi-
mony, the arrestinyg officer wcdng as proseeutor
quite rapudly goes out of his depth. Several instances
of embuarrassing inadequacy have been observed in
these cases. In one case, the arresting officer faled
to chicit wstimony from the victim identifving the
defendant as one of a group of bovs who allegedly
artacked him. The judge beqame quite annoyed
sitee e was dearly personally convinced of the
defendant’s involvement bue felt thae the arresting
officer had tailed to present the evidence properly.
He granted defense counsel’s motion for a directed
verdict and chided the officer, saving: “The only
testimony you gave is what someone told vou. That
isn't admissable in ourt.” Afterward, the judge
catled in the chief police prosecutor, told him whae
had occarred, and ordered him to instruce thae
officer on how to present & case. This judge several
times demonstrated thar he does not prefer to have
arresting offiers act as prosceutors. Although he
routinely intervenes to assist police in responding
to fegal issues raised by defense motions and objec-
tions, he does expect the prosecutor to present the
faces 1n a coherent manner at the very least.

It was difficule to determine the extent to which
arresting offteers lost cases which would have been
won by more competent prosceutors, since the
observers had no knowledge of the facts of the
cases other than what came out in court. How-
ever, it can be said with some certainty that at least
two cases were lost because of incffective prosecu-

57

tion. One was the aase just discussed. The other
twolved & charge of use of a motor vehicle with-
out authority, The arresting officer simply testified
that he stopped a car reported as stolen and the
defendant was riding in the passenger’s scat, He
fht‘ﬂ Sif \!0\\'“. ‘)L‘t&‘ﬂﬁﬂ‘ Pfﬂ\ L't‘d&'(g 1O MOVE M-

cesstully tor i directed verdice on the ground that

intent had not been shown. The judge then turned
to the policenman and explaned thae the statute
required knowledge and that he had not testified
to anything tending to establish knowledge, The
policeman said: " just put in the evidence | have
and that's my job." The judge scemed somewhat
perturbed ac chat response and directed 2 verdice
of not delinguent,

Although some of the mose flagrant instances
of prosecutorial inadequacy tend to occur when the
reaular police prosecutors are not involved in the
presentation of a case at the adjudication hearing,
there is ample reason to conclude that the use of
juvenile officers to represent the state at adjudica-
tion is not desirable. In using police officers who
are untrained in law, the state assumes an obvious
handicap in all but the most uncomplicated pro-
ceeamys against juveniles, Unable to argue poines
of law and often failing to clicit testimony which
is necessary to establish all the essential clements
of an offense, police prosecutors would seriously
jeopardize a large proportion of their cases were
it not for the reluctane allowances which the court
makes for the untrained police prosecutors and the
active assistance which it occasionally provides.
Morcover, the generally low standard of public
defender representation in the Boston  Juvenile
Court fails to exploit prosecutorial weakness to the
degree that one would expect.

Some police prosceutors, in keeping with their
sclfperceptions as highly skilled advocates, refuse
to acknowledge that their work is buttressed by a
helpful coure. They interpret the court's cfforts to
maintain some minimal standards for prosecution
as evidence that they receive no assistance whatever
from the judges. “When you walk into that court,
you adhere to the rules of evidence or you will hear



about it. The judge won't intervene i defense
raises @ technical pomt and the prosceator can't
answer.” “The court won't help us. They hold
police prosecutars to at least as high a standard as
defense attornevs, We get no favors,”

 Other police prosceutors, however, acknowledpe
that the judge will intervene when a juvenile oth-
cer has made a mistake or is unable to respapd on
on an isuc of law. They justify this practie on
the grounds that thev should reccive such con-
sideration in view ot the face that police prosecu-
tion vosts the taxpavers foss than would o system
of attorney-proscuators. “Yes, and 1 think he [the
judge] should Lassise the policel. After all, it's
Amcrics nggest bargain-—having police do pros-
ceation. No o Assistant DAL could handle our
cascload.”

Public detenders gencrally conceded the basic
competeme of some police prosccutors in prosent-
ing simple fact situations in cases which are tun-
damentally strong, However, they generally agree
that police proscautors are vulnerable to aggressive
Jofense tactios and cannot stand up to such chal-
lenges, One attorney Jams that he seeks oppor-
tunities to take advantage of the untrained police
proscoutorns, Semetimes T omahe o motion even if
the law is not on our side, hoping that the police
won't be able to respond.” Our observations, how.
ever, o nor indicate thae public defenders, as @
rufe, apply haavy pressure on the police proseca-
tors. Although the detenders credit the Boston
Juventle Court with maintaining  stapdards  of
judical integnty which are far higher than those
which are tound in ather lower courts of the Com-
monwclth, they are well aware thae des judges will
intervene to provide aid to o floundering police
prosecutor when they foeed that it is warranted.
“Some ot the judges will definitely do thar, They
start asking questions and take over.” The presiding
justice acknpowledged that the imbalance in adver-
sare skills that oxists in the court often foraes
judges to discard their neueral role and actively
participate in the prosentation of the state's case.
“It's frequent enough that you find you have saved

a case by asking some questions. 1 go in to clarify
a puint and end up bringing out all kinds of things,
although it wasn't intended that way, The best
thing that ever happens to a judge is to have two
superior lawyers trying a case. The judge dousn't
huave to do anything—the attorneys do it for him.”

When judges intervene in support of the pros.
ceution, normal adversary  relationships  break
down. Objections, if they are made, must be
directed against the judge's own questions and he,
in turn, must rule on their validity. This distartion
of the adversary process creates a climate which s
inimical to good advocacy. In this sense, the
absence of a qualified prosccutor probably dous
far more o sifle arpable defense in the Boston
Juvenile Court dhan it does to encourage it. In
discussing the effect which the introduction of
professional prosceutors might have, one public
defender conceded that “defense would have to
upgrade itself just to survive.”

Boston Juvenile Coure judges make an carnest
ctfore to preserve their posture of neutrality in the
face of proseoutorial deficiendes. As a rule, the
judges require the prosccution o make out the
basic case against the juvenile. We have seen them
resist the impulse to intervene even at the cost of
a dismissal or a finding of not delinquent. The
ranking police prosceutor reports that the judges
are not azall pleased when they are forad to throw
a case out beaause of an inadequate prosecution by
a police prosceutor. “The judges will call me in
and chew me out. He'll say the officer had a good
pinch but he blew it.” However, the consequences
of repeated dismissals under these circumstances
are often greater than the judges are willing to
accept. They do, therefore, assume the burdens of
prosceution with considerable regularity. Several
examples are reportad below,

One case which was observed involved a boy
charged with several offenses connected with the
theft of a bicycde, The police prosecutor was having
a certain amount of difficalty geeting his witness
to testify to facts rather than to hearsay or opinions
and defense counsel was objecting repeatedly.



Finally, the judge turned to the public defender
and said, "It scoms we have o very technical aase
here. You know there are ways ot getting this evi-
dence in. I'm not going to prosccute this case but
at some point P'm going to have to ask a tew ques-
tions 1 the mnterests ot ustee.”” He did, and a
delinquency finding resulted.

In an armed robbery case, the police proseutor
had negleceed to dicie testimony from the victim
tending to show that he was put in fear by the
knife which one of the assaitlants had held by Lis
side. After defense counsel’s cross-examination, the
judge asked the victim a series of questions estab-
lishing that he had scen the knife, had been afraid,
and as a rosale, had given over his money. In this
case, the judge himself established an essential ele-
ment of the crime that the police prosecutor had
neglected to establish.

Public defender  attitudes  regarding  judicial
intervention vary somewhat, Most feel that they
are placed at a disadvantage in arguing against
untrained prosceutors in that judicial intervention
shitts the adversary balance againse them. "There
are cases when | felt we were penalized by being
against the police.” Another detender, however, is
more sanguine in assessing the impace of such
intervention. In relating an inddent in which a
judge brought out an clement of a case which the
police had torgotten, the detender said, "I didn’t
feel that justice was miscarried since it was only a
stupid mistake. Why should I benefie from thaes”

Judges take the major responsibality for answer-
ing defenise counsel’s motions and  objections.
Although they will ask the prosecutor if he has
anything to say, they do not expect him to be able
tor make legal arguments. For example, during one
case o defense morion was made to which the
judge responded by raising the legal arguments on
the other side. After several exchianges between
the judge and defense counsel, the judge rurned to
the prosecutor and asked him if he had anything
o add, saying, "You really don’t have to argue,
I've done the argument for you.”

The observer noted only rare instances where
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there was a question about the correctness of the
judges” rulings on legal points, However, it was
evident that detense counsed s placed in an uncom-
tortable position by having to argue direcely againse
the fudge. In a court situation involving lawyer-
prosecators, the defense would make his argument,
the prosecutor his, and the judge would then rule
on the question and give his reasons. In the Boston
Juvenile Court, there s a discussion back and forth
between the judge and defense counsel. e is fre-
guently difheale 0 determine the point at which
the judste has ceased presenting the arguments and
has made his final ruling, but defense has to stop
arguing at that point or risk antagonizing the
judge. It is also arguable thae casting the judge as
the person with responsibility for raising the pros.
ceution’s legal arguments prejudices him in favor
of these arguments,

It would be inaccurate, however, to leave the
impression that the judges do not also on occasion
assist defense counsel. The judges tolerate quite a
bit of incompetence of the part of defense. One of
the judges repeatedly instructs defense counsel that
they must qualify witnesses by asking them for
their names and addresses. He once showed his
displeasure ar the performance of one of the public
defenders by telling him thae he had missed his
chance to make an cffective summation by failing
to bring out obvious inconsistencies in the pros-
ceution’s case. The judge then mstructed the defend-
er generally on the purposes of summation and
gave him another opportunity to do it correctly.

In juvenile courts gencrally, and in Massachu-
scees particularly, there is relatively litdde in the way
of plea-bargaining or its equivalent. In the first
place, the type or number of charges which are
brought against a juvenile have no automatic rela-
tionship to sentence. Even whese a finding of delin-
quency is made by the courr and a commitment of
the juvenile is ordered to the Deparement of Youth
Services, the judge has no authority to specify the
length or terms of the incarceration. Morcover,
because Massachusetts has no PINS dlassification,
the option to reduce a complaint from one alleging



delinquency to one of lesser severity is not avail-
able. Finally, with no attorney-prosecutor in the
court, there is no community representative avail-
able with authority to negotiate with defense
counsel for the purposc of arriving at a “bargain”
which tully balanues the interests ot the State and
the juvenile, In other jurisdictions (Rhode Istand,
for example), it is common for defense and pros-
ecution, under court supervision, to agree upon a
recommended disposition in return for an admis-
sion by the juvenile to the facs. However, with
the exception of the previously described proce-
dure which one judge employs at arraignment to
encourage admissions in cases of a minor nature,
there is no formal vehicde in the Boston Juvenile
Court for the achievement of negotiated scttle-
ments of Gises.

This is not to say, however, that “arrangements”™
are never made with police prosecutors in an cffore
to bring about some mutually desired outcome.
Both police and defenders acknowledge that the
interests of justice may require thae the presenta-
tion of a case be tailored to avoid a disposition
which is more severe than the drcumstances war-
rant. Although police proscutors are uncasy with
this responsibility, the very fact that it persists in
practice may be a measure ot its need. One could
very well argue that in the juvenile court, with its
commitment to an  understanding of  juvenile
behavior and to the goals of treatment and rehabili-
tation rather than punishment, such opportunitics
for prehearing analysis and discussion would be
encouraged.

While the opportunities for negotiated disposi-
tions are far more limited in juvenile courts than
in the criminal courts, there is sufficient varicty in
the dispositional alternatives which are available
to the juvenile court to encourage its use. Obvi-
ously, a continuance without a finding is far less
serious in its implications than is an adjudication
of delinquency, or a probation term versus institu-
vonalization. However, given the police prosecu-
tors” very strong disindlination to make formal
recommendations to the court or to assume pub-

licly any discretionary responsibilities, bargains
with defense counsel, when they do occur, go to
the manner in which the police prosecutor will
present the state’s evidence at the adjudicatory
hearing. By controlling the flow of evidence which
is submitted for the court's consideration, the police
prosecutor can play an important role in shaping
the court's perception of the offense and the juvenile.
Since the “character™ of the juvenile, as reflected
in the description of his law-breaking conduct, is
such an essential ingredient in determining dis-
position, the power of the police prosecutor to
affect the future of the juvenile offender may be
substantial. But the assumption of this responsi-
bility by a police officer, acting outside the review
of a qualified State's representative, is wholly unde-
sirable. What it amounts to is a kind of benign
deception which is calculated to deprive the court
of a full account of the offense without notice,
explanation or authority. Morcover, the police,
themselves, are extremely uncomfortable in a role
more properly placed in the hands of an attorney-
prosecutor. The ranking police prosecutor expres-
sed his view that a police officer should nort exercise
such discretionary authority:

I don't buy plea-bargaining very much. It is not a
police function to predetermine in the corridor how
serious to make a case louk. We are a reporting
agency. we repure the facts to the court and don't
interfere with the court’s job. We should allow the
judges to make their own decisions. The police
shouldn’t be privy to any knowledge that the coure
doesn’t have. Probation staff will give the other
relevane information; that is their job. I can only
be a puliceman,

Also, there is a regulation of the police depare-
ment which is not always followed perhaps, that
officers are not permitted to talk to defense counsel
unless the victim is present,

It is up to the court to decide whether there are
extentating circumstances that would justify going
light on the sentence. That is not a proper function
of the potice. The function of the police is to tell it
the way it is without adding or detracting, and to let
the court make the decision,

The D.A. stands in a different light than the
police. He is more an officer of the court.

‘:??’



Yet the view of police prosecutors that ma
cases are tricd when there is oo genuine dispu.
over the facts and therr destre to give certain juve-
niles “a break™ leaves them open to propositions
to “plea bargain” The lak of more formalized
adjustiment medhansms feaves itde alternative,

Although police proscators obliquely acknowl-
edge that they make “deals” ocasionally  with
defense counsel, they are reluctant to describe the
process or to discuss the criteria which they employ.
Detenders, however, treely state that they seek and
obtain such cooperation from the police proseus
tors. “In a ase involving violence, for example, |
will offer to admit if he [the police prosecutor]
will ‘put it in light'~keep out some of the worst
facts. . . . They really go along with the juvenile
court ideal.” Another defender put it this way,
“Very rarcly is there o kid chey call a ‘bad kid.!
They will keep out damaging evidence in exchange
for an admission. They aren't out to get kids."

It is dithcule to determine che frequency with
which police proscautors gear the presentation of
the state’s case toward the achievement of a pre-
determined outcome, Several contested aases were
obscrved which suggested this practice.

For example, one boy was charged with two
armed robheries, normally a crime considered most
scrious by the court. The police prosecutor put the
victim of the first robbery on the stand as his first
witness. The victim tefd a story of two older men
and the detendant approaching him and demand.
ing money., One of the older men held a knife ar
his side where the victim could see it during the
encounter. The police prosceutor then asked ques.
tions specifically direceed toward cliditing  from
the witness the statements that the detendant, while
with the two others stood at the back during the
whole exchange and never said a wvord or took any
active part. Similar questions were asked of the
sccond victim who responded in the same way.
The prosceutor had clearly decided and was sug-
gosting to the judge that the youthful defendant
had been influenced by his companions and was
not committed to criminal behavior, The judge
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found that more than mere presence had been
established and that the government had proven
its case. Although it appuared that the police pros-
veutor did believe the bay to be legally calpable,
he was willing to risk a finding of not deliquent
rather than overemphasize his cimminal involve
ment. It o interesting, however, that the police
prosecutor made no open effore to alter the judge's
view of the case.

In summary, it is clear that the government
operates under a severe handicap in prosenting
cases at the adjudicatory stage in the Boston Juve-
nile Court. Although the best of the regular police
prosceutors have litele difficulty in representing the
state in simple cases which do not involve com-
plicated fact situations or issues of law, they are
wholly unable to respond effectively to most objec
tions and motions, When prosecution is conducted
by the arresting officer, there is no assurance that
even the most simple of cases will not have to be
dismissed because of a failure to establish an essen-
tial clement of the offense. Under these drcam-
stances, the court is placed in the difheule position
of dismissieny a large percentage of otherwise viable
cases or intervening to assist the proseaution, The
interests of the community in the fair and cfficient
adjudication of juvenile cases are not furthered in
cither event, Judicial intervention in behalf of the
proscoution raises significant doubt concerning the
tatrness of the proceeding and is not Likely to leave
& juvenile or his parents convinced that “justice
is blind” in the juvenike courts. Morcover, a high
standard of defense assistance will be impossible
in the Boston Juvenile Court so long as aggressive
and sophisticated represenation carries with it the
threat of a direct adversary contest with the judge.
The increase in the number of public defenders
assigned to the coure and o greater interest in
juventle court representation among the new lead-
crship of the Massachusetts Defenders s ikely to
exacerbate this problem in the coming months.

Far more cases are “contested” by defenders ¢chan
appear to be warranted. The nominal, perfuncory
defense which detenders provide in many of these



cases is rarcly of any assistance to the juvenile and
diverts greatly needed time and resources from the
investigation and preparation of other, more prom-
ising cases. Many of these “contested” cases could
better be resolved through the development of
negotiated coment decrees or o diversionary pro-
gram prior to the adjudicatory hearing, However,
with no attorney-prosecutor present with authority
to eagage in such joint recommendations and to
approve them in behalf of the community, these
opportunitics are not available.

The foregoing considerations were prominent
in our recommendations concerning the establish-
ment of an Office for Juvenile Prosccution and are
particularly reflected in Standards 2.5 and 2.8 of
the Guidelines cnumerated in Chapter 7, infra.

I. POST-ADJUDICATION

From its inception in 1906, juvenile delinquency
legislation in the state of Massachusctts has had as
its avowed purpose “that the care, custody and dis-
cipline of the children broughe before the court
shall approximate as nearly as possible that which
they should receive from their parents, and that,
as far as practicable, they shall be treated, not as
criminals, but as children in nead of aid, encourage-
ment and guidanee.” ™

Consistent with this end, Judge Harvey Hum-
phrey Baker, the first Presiding Justice of the Bos.
ton Juvenile Court, deddared that the primary
objective of the wurt is “to put cach child who
comes before it in 4 normal relationship to socicty
as promptly and as permanently as possible , .. ™
In spite of the many years since Judge Baker's
tenure on the court. the achicvement of this goal
remuains as the foremest articulated concern of the
court’s personnel and could be regarded as an
aceeptable raiven de'etre for any progressive juve:
nile justice system. However, itis in a court’s ability
o provide cffective diagnostic services and to
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formulate and implement individualized treatment
programs which are responsive to the needs of its
client population that this goal can ultimately be
met. In the Boston Juvenile Court, even more than
in the juvenile courts of many other jurisdictions,
the primary tocus for this offort is at the disposi-
tion stage. As noted, carlier, Massachusctts makes
no statutory provision for intake screening of
juveniles or for pre-adjudication diversion. More-
over, in keeping with the court’s structure as a
formal court of law through adjudication, all social
investigations and the preparation of social histories
and treatment alternatives are defeered until adjudi-
cation has been completed. In practice, the lack of
intake screening, informal adjustments and diver-
sion mechanisms means that a very large percent-
age of those juveniles who are complained against
will have their futures determined at disposition.
In characterizing the post-adjudicative process as
being the most important stage in the court’s proce-
dures, former Presiding Justice John J. Connelly
stated: It is the ‘last clear chance’ of the juvenile
court to influence and change the atcitudes and
hehavior of the child” '™ As a practical matter,
disposition may be more accurately described as the
“only clear chance” which is currently available in
the Boston Juvenile Court.

As is shown in Tablc 8, 868 formal dispositions
were made in the Boston Juvenile Court during
1971. These represent dispositions which were
following a delinquency adjudication. They do not
include 2 very large number of cases in which the
allegations of the complaint may be established
to the court's satisfaction but which are concluded
without an official finding of delinquency. Court
actions of this type might include continuances
without a finding, cases which are filed without a
finding and some cases which the court may dis-
miss without a finding. Because the court’s general
practice is to conclude an adjudication hearing with
a bricf statement that the complaint's allegations
have been proven (in appropriate cases), it pre-
serves its options to make or withold an official
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tinding of delinquency until it has an opportunity
to review available intormation relating o the
juventle’s background and soctal circumstances and
to Jetermine whether a delinquency finding is war-
ranted. Accordingly, the court frequently utilizes
disposition-type hearings to arnve at case ernnnae
ttons made without a finding. ke should also be
noted thar the issue of binding over a juvenile for
trial in the criminal courts arises for the first time
at the post-adjudicative stage upon the court's ewn

TABLE 8.-—Dispositions in the Boston Juvenite Court for

1971
'Dasposat;on ' T Number ) Percent
Probation 302 “(‘34.8)“
Suspended sentence probation 266 (30.6)
Filed 155 (17.9)
Commutted to D Y.S. 95 (10.9)
Other 32 (3.6)
No data i8 2.1)
Total 868 (99.9)

motion withour prior notice and is considered as
pare of the normal disposttional hearing.
Combining disposition hearings which are con-
ducted following a finding of delinquency and those
which are conducted in cases not resulting in a
delinquency finding, it can realistically be assumed
that as many as 907 of the cases handled in the
Boston Juventle Court proceed through some form
ot disposinonal inquiry. Given the absence of an
intake screenming or diversion mechanism in the
court, the overwhelming majority of court referrals
must await & judicial finding that the allegations
against the juvenile have heen proved before pro-
ceeding for the first time to an evaluation of the
juvenile’s treatment needs and a consideration ot
alrernate court actions, Notwithstanding a finding
of involvement, the uvenile judges discretionary
authority ar this stage is quite broad. Depending
upon the crcumstances of the offense, the com-
munity’s security concerns and the rehabilitative
nceds and prospects of the juvenile, courr actions
cofd range trom relatively non-restrictive contin-
uances without a finding through such very severe
actions as committal to the Department of Youth
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Scrvices for an indehinite period of time or commit-
tal for trial in che adule criminal courts. I is clear
that at no stage in the juvenile court prcess are
the dual concerns of community protection and
offender rehabilitation more sharply focused than
ar the disposition inquiry. Certainly, it is the pri-
mury opportunity in the Boston Juvenile Court to
make a reasoned judgment concerning the juvenile
offender who is before the court and o provide
such guidance and assistance as may be necessary,

The proper role of the Stare's representation at
the disposition stage of juvenile proceedings is
among the most unclear and unsctrled questions
relating to juvenile prosccution, Whereas many
have come to aceept the need for attorney-prosecu-
tors through adjudication as a neessary ingredient
of the trend toward greater procedural formalicy
and as a complement to the increasing involve-
ment of defense counsel, there remains strong resis-
tance to the notion that the prosecuting official
should be a significant factor ar the disposition
stage. In essence, opposition is founded upon the
belief that the primary goals of the juvenile court
movement—the provision of aid, encouragement
and guidance to juveniles in trouble—can best be
achieved in a cooperative, harmonious atmosphere,
one which is tree of the clements of adversary con-
flice. The presence of the prosecuting attorney with
his idenrification as an agent of punishment, it is
argued, would only impede the work of those
whose basic concerns are with the welfare of the
juvenile. It would mark, it is feared, the final cor-
ruption of the social welfare ideals of the juvenile
court. It is our belief, however, that the prosecutor
wan play an important role in making disposition
a far more vital and meaningful experience,

It can safely be said that ar the preseat time
the contributions of prosceution and defense to
disposition inquirics in the Boston Juvenile Court
are minimal. For a variety of reasons, neither the
police prosecutors nor the public defenders appear
willing or able to assist the court in the often
agonizing process of making effecive dispositional
determinations. In the final analysis, the court must
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rely on its own internal resources and ingoauity to
find workable solutions to the very ditlicule prob-
lems whih are presented to it It is only in the
garest of instances that the representatives of the
state of of the juvemle add anvthing to the hear-
ing which might expand the body of itarmation,
perceptions or alternatives which is already avail-
able to the court.

In the Boston Juvenile Court more than halt
ot the cases adjudicated are, for all practical pur-
poses, dispe «d of on the same day as the adjudi-
catory hearings, This group indludes many cases
which are continued without a finding. Although
these cases are still technically open, it is rare that
any turther action is taken by the court. Police pros-
ceutors are present at disposition only when it
immediately tollows the adjudication hearing. In
those cases which are continued tor disposition, the
police proscoutors play no role at all and are not
even present in the courtroom, The State, therefore,
is nut represented in those cases which are deferred
fur e preparation of clinical reports and social
historics——in practice, those cases “vhich the court
deems as requiring the broadest range of assistance
in determining an appropriate disposition.

But cven in those cases where the police prose-
cutor is present at disposition—where adjudication
and disposition are conducted on the same day—
he gencrally takes no active part in the hearing,
Although the court commonly asks the prosceutor
it he has any objection to a proposed disposition,
even this opportunity to participate is rarely exer-
ased. In face, of a total of nincty-one dispositions
whici: were observed in the Boston Juvenile Court,
the police proseentor voiced his disagreement on
only one oceasion, In that case. one which involved
an inddent of rape conimitted by a boy with a
scrious record of violent crime, the  prosecutor
obijccted to o defense proposal for a suspended sen-
tence. His argument—that the juvenile was a dan-
ger to the community—was aceepted by the court
and the bov was committed to the Department of
Youth Services. In four other cases, the proscautor
volunteered his comments at disposition. In two of
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these, the prosccutor described  extenuating cir-
cumstances for the court's consideration. Althongh
he suggested that a lighe disposition would be
appropriate in these two cases, no specific disposi-
tional recommendations were incorporated in the
proseuutors comiments. In fact, with the exception
of the aforementioned rape case, prosecutors made
no specific recommendations to the court in any of
the cases observed and, with the excepiion of the
five cases cited above, made no overt effort to
influence disposition,

Of course, another way in which proseautors in
the Boston Juvenile Court may attempt to influ-
ence a dispositional determination is by their pre-
sentation of the state’s case at the adjudicatory hear-
ing. It is at this stage—in the depiction of the
offcnse and its surrounding circumstances—that
the court's perception of the juvenile's character
may be shaped. However, as described carlier, this
process often operates in sceret and is based upon
withholding evidence from the court’s attention
rather than providing it with such information as
may be necessary to formulate a know ledgeable
disposition.

The physical absence of police prosceutors dur-
ing approximatcly one-half the disposition hearings
conducted in the Boston Juvenile Court stands in
sharp contrast to the very high percentage of cases
in which defense counsel routinely appears at dis-
position. With the exception of the relatively few
cases in which counsel has been waived, defense
counsel representation at disposition is nearly total.,
However, in terms of impact, it is very doubtful
that defense counsel's contribution at the disposi-
tion stage is very much greater than that of the
police prosccutors. Considering the importance of
this stage and the opportunitics which are available
to defense counsel to advance the best interests of
his client in a manner which is whotly at once with
the fundamental goals of the juvenile court, his
apparent failure to meet cven the minimal stan-
dards of juvenile court practice in unfortunate. Not
only dacs it represent an obvious disscrvice to the
juvenile whose future is being determined but to
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the juvenile court process aselt.

In our obswrvations of nincty-one disposition
hearings, detense counsed ottered speaific recom.
mendations to the court in only nincteen cases.
These nincteen reconunendations induded o large
peroentaze of raquests far continaanes for dingoad
studics. Even when speditie recommendations tor
probation are made, no attention is given to the
terms and conditions tor probation. In cight addi-
tional cases, detense counsel merely made a general
“pitch” for lentency.

The typreal “pitch”™ involves i statement by the
defense counsel alluding to the minor nature of the
offense, the Lack of prior involvement, and often,
the suggestion that bad companions are the root
of the problem and that the child is not himself
a “bad kil Another suggestion made several times
by the detense is that, as 4 result of his apprehen-
sion, the juventle has now realized the error of his
ways and witl not stray again. These “picches™ are
almaost boiler plate 1 their content and their deliv-
cry refleces Hieele conviction on the part of defense
counsel. They are rarely supported by information
hikely to convince the court that they are derived
trom a well-considered analysis ot the juvemle’s
nceds or that they have any substanoai predictive
valuc. On two ocdasions tollowing such an appeal
tor leniency, the judge asked ihe defense counsel
how he konew his statements to be true. In both
instances, detense counsed remained silent.

One example will illustrate the lack of cffort
demonstrated by most MDC attorneys  towards
devistng  dispositional alternatives or - exploring
treatment resources. A thirteen vear old with a
substantiil record in the juventle court was toumd
definquent on sertous charges of rape and assault,
The court chinic report recommended o “steuctured
residential serting™ in highe ot the serious anotional
problems dicgnosed and the violent nature ot his
activicies, When the judge asked detense counsel
what he had to say, the attorney made a short
speech in which he mentionad the age ot the
detendant and in;pliu! thae he had been corrupeed
by an untortunate choive of friends. Defense coun-

scl's renarks dearly had no relevance to the ques-

tion of the detendant’s emotional problems which
was obviowsly what the udge considered most sig-
nthaant i determining an appropratee disposition,
The jude then asked the probation offier to
inform his about the trearment possibilitios cht
were available to the Department of Youth Scr-
vices, Probation could not give an informed answer.
The judge then remarked that be hated to “pin a
I3 year old kid with this,” but that he had no
choice but o commit, The failure of defense coun-
sel to otter any other alternative preduded there
buire even a meaningtul exploration of the necds
of the child and che resources available to meet
thuse needs.

In only one case: --a startling figure—did defense
voice any objection to or controvert in any  wity
the findings of the probation or clinic staff. In that
case, detense counsel objected w0 the probation
ofiicer including a dismissed case as part of the
juvenile’s prior record.

The figures compiled by the observer show that
in the large majority of disposition inquirics, de-
fense. counsel is virtually superfluous. He neither
recommends a specific disposition nor even makes
a general “patch” raising the points which might
be tavorable to the defendante. In most cases, about
~077  detense simply "agrees” to the recommenda-
tions of the probation and clinic staff, or has noth-

. ing to say at all. This lack of activity is especially

significant in lighe of the facr that the judges
always directly inquire of defense counsel if they
have anyehing to say at disposition.,

It has previously been mentioned that the defen-
ders play a minunal role during disposition inqui-
rics. They normally scem willing to allow the other
participants in the process—ijudge, probation staff
and Jdinic staff—to dedide the appropriate disposi-
tion. The difhculty of successfully countering the
“experts” is compounded by the fact that disposi-
tion hearings do not resemble adversary proceed-
ings. Police prosccutors, the natural adversaries, are
either not present, or are present and silent. Proba-
tion officers do not take the stand and testify. They
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converse with the judge and respond to his ques-
tions, Clime reports are handed o the judge for
his perusal. Detense counsel has generally read a
copy of the report betore the hearing, but the find-
ings are not openly discussed in coure. Chinte staft
are only rarely prosent i court. Such SCTNY Poses
obvious role difticulties for the defense attorney.
However, it abso offers opportunitics for advodacy
which have largely been defauleed. A disposition
hearing was observed which followed a three week
continuance for tull psychological and physical
studics. The detendant was a 16 ye r old boy who
had been involved in the proceeding six months
in a scries of wallet thefts from women's handbags.
He had no record prior to these six months and no
drug involvement was indicated. Afrer reading the
reports, the judge asked the probation officer for
his recommendation. The probation oficer said thae
the bov had intormed him thar he had an appoint-
ment o see about a place ina residential schoal,
but that the probation staff had been unable to
confirm that with the school authorities. The judge
ordered a recess and instructed the probation offi-
cer to try to get in touch with the school. Afrer
titteen minutes, the parties re-entered the court.
The probations officer intormed that a place was not
available tor this boy because they did not believe
they could offer him appropriate services. The
judge thent ordered another recess in order to sum-
mon the Depariment of Youth Services liaison into
court. After another five minutes, the hearing
resumed again, The liatson was given the psycho-

logical repore and was asked by the judge to recom-
mend a placement. He replied that he would need
time to explore the possibilities and suggested a
continuance for that purpose which was granedd.
During all of this time, defense counsei remained
silent while the court was obviously fishing for
suggestions from any quarter.

The possible effece of defense counsel on court
dispositions is illustrated by the data presented in
Table 9. These data suggest that the differential
effects of counsel type on adjudications, as noted
carlier, are also present in dispositions which fol-
low a finding of delinquency. In examining such
dispositions in the Boston Juvenile Court during
1971, it appears that as a group, juveniles who
were represented by the public defender received
substantially harsher dispositions than those juve-
niles who waived counsel or were represented by
other types of counsel. These differences are mose
evident in commitments to the Department of
Youth Services—the most extreme of the available
dispositional alternatives. The data indicate that
while almost 1147 of the delinquent juveniles who
are represented by the public defender are com-
mitted, not a single instance of commitment was
discovered among those juveniles who were repre-
scnted by private appointed, private retained or
other non-public detender counsel. While a num-
ber of variables may contribute to the greater
success of private retained counse! (the ability and
willingness to retain counsel may well coincide

with other family characteristics which could have

TABLE 9.—Dispositions in the Boston Juvenile Court for 1971 by Counsel Type (N = 752) »

Disposition
Suspended .
Counse! sentence Commutted
Probation probation Filed to D.Y.S. Other Total
Number Percent NumberPercent Number Percent Number Percent Number PercentNumberPercent
Waived 22 (709 5 (16.1) 1 {(3.2) 0 (00) 3 {9.8) 31 (100.0)
Public defender 219 (34.2) 202 (316) 114 (178) 87 (136) 18 (28) 640 (100.0)
Private. appointed 11 (34.4) 16 (50.0) 5 (15.6) 4] (00) 0O (0.0) 32 (100.0)
Private, retamed 18 (439 14 (34.2) 8 (19.5) (1] (0.0) 1 (2.4) 41 (100.0)
Qther 0 (0.0) 2 (25.0) (0.0) 1 (12.5) 8 (100.0)

5 (62.5) 0

V This table reciudes only those casss for which both counsel  86.6% of the 868 dispositions recordad for 1921,

type and dsposbion e o

avarlable Thewe 752 cases represent
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a positive bearing on disposition—e.g.. an apparent
commitment to the juvenile and his problems
together with the financial resources o gain access

to private treatment programs), the ability of

counsel to offer the court dispositional alternatives
short of incarceration can be a cruaal factor. To
a court which treats institutional commitment as
a last resort, the recommendation of effective aleer-
natives by defense counsel is very likely to gain
the court’s approval.

Although police prosceutors are very negative
about the cffectiveness of most dispositional alter-
natives which are available to the court, they feel
that they should not participate in the disposition
inquiry or make recommendations concerning dis-
positions. They feel that these decisions should be
made by the judye with the assistance of probation
and the defense. Any broader role for the police
prosewutor 1s seen as being in conflice with the
non-advisory position which police officers should
take in court. One police prosecutor  declared,
“Naturally, we think all the little s.ob.'s should
go away [stated in jest]. Bue scriously, there are
other people here to make that dedsion. T don'’t
feel it is our role.”

Gencerally, the judges do not receive a great deal
of help from the probation staff at disposition. The
probation officer has the juvenile’s “green sheet™ —
the list of his previous court contacts—but litele or
no information beyond that, Even the data on prior
records are often disorganized and the probation
officer is sometimes unable to answer the judge's
specific questions without delaying and fumbling,
It is the practice of one julge to ask the probation
officer if the defendant has ever been convicted of
violating any law. The judges also inquire as to
whether the defendant is presently under the
supervision of any court. If the probation officer is
unable to efficiently extract this data from the green
sheer, the judges examine the sheet themselves.
Social historics are prepared by the probation staff
and submitted to the court only when cases are
continued  for  disposition.  Dispositional recom-
mendations are made only at the court’s request,

In many cases, no recommendation is made at the
disposition hearing, Judges often rebuke probation
officers for failing to carry out a recommended
treatment plan or to secure a placement which they
had previously suggested.

The judges demonstrate @ commitment to the
treatment and schabilitation goals of the juvenile
court. Even defendants with extensive prior records
are often given a third or fourth chance within the
community. Faced with a child with a particularly
long record, one judge remarked that he was wil-
ling to give psychiatric therapy one more chance if
there was any hope at all of working successfully
with the youth. The judges w.re open to any and all
suggestions at disposition, but the unfortunate fact
is that defense counsel and, to a lesser degree, the
probation staff, do not appear to contribute much
at this stage.

It is apparent that the dispositional process in
the Boston Juvenile Court has become routinized
and predictable. There is widespread frustration
with the lack of effective dispositional oprortuni-
tics and the judges receive very little support in
fashioning dispositions. Although the judges treat
commitment as a last resort and apply it in a
rclatively small percentage of cases, the majority
of juveniles who are returned to the community,
whether under supervision or nox, are receiving
little more than “another chance™ to straighten out.
Even where juveniles are released on probation,
there is little exploration in court of the terms and
conditions of the probation.

More than any other, the disposition stage in the
Boston Juvenile Court is marked by a non-adver-
sary approach and a desire to reach a concensus of
orinion. The probation officers are used primarily
to provide the court with "neutral” information
concerning the juvenile’s past record and social
history. Polic: prosecutors almost never recom-
mend dispositions to the court and the public defen-
der, when he does make a recummendation, only
infrequently will provide the court with useful
supporting information. In this setting, the judge

assumes almost total responsibility for obtaining
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information, propusing alternative treatment plans,
recommending dugnostic procedures, evaluating
the Jinic's findings and examining the probatior
officer or vthers who may appear at disposition.
Although the judges frequently invite suggeitions
trom: those present, they are rarely torthooming,
There is almost no cross-discussion among detense
counsel. the police proseoutor, and probation staft.

The problem of providing effective services to
juveniles who are in need of help goes well beyond
the scope,of the juvenile court’s powers and the
nature ot it dispositional process. In the final
analysis, no juvenile court, whatever its intentions
or orgenization, can achieve its child welfare goals
without broad public support for the allocation of
desperately needed resources. However even within
the court’s rowurie linatations, opportunitics do
exist for strengthening the dispositional proess so
& to advance the court’s cfforts in mecting the
rchabilitative needs of juveniles through thought-
ful, informed and responsive  dispositional  pro-
grams. It is belicved that the creation of a role tor
an attorney-prosceutor at the disposition stage can
be an important first step in that direction.

First, there 1s no vehide tor the development of
joint dispositional recommendations involving the
participation of proscoution, detense and probation.
Although defenders often do consult with proba.
ton officers prior to the disposition hearing and
read the dinic reports and social histories, there is
little evidence that their role is more than passive,
Suggestions by detense attorneys concerning pro-
posed dispenitions are not always welcomed by
prubation officers. When asked i defenders do
sugaest dispositional alternatives, the chict proba-
tion officer stated: “Now we're getting into the
bargaining situation, It they do it, they shouldn’t.
There is an exchange of information but there are
very tew instances where there is disagreement bee
tween the defense attorney and the probation officer.
The  [defense artorneys | have o righe of appeal i
they want to exerdise it” In recommending the

active participation of an attorney-prosecutor at
disposition, the Gridelines (Chaptee 7, infra) seek
to encourage broader opportunitics for the develop-
ment of jointly considered dispositional proposals.
In addition to playing an independent role at dis-
pusition the proseoutor is seen as a vital catalyse for
the full involvement of defense counsel.

Sceond, probation officers should not be cast in
the role of adversaries to defense counsel. However,
at the disposition hearing, it is very difhcult for
the defenders to contest the information, findings
or recommendations submitted to the court by pro-
bation or clinic staff without provoking this very
conscquence. As one defender put it: "With the
police, we know we are in an adversary role. We
can handle that and be amicable afterward. With
probation, especially the older ones, the situation is
different. They are not used to being cast as an
adversary,”  Bucause  the public  defenders  are
dependent upon the probation staff for consider-
able information, they are not apt w endanger thicie
relationship by challenging the probation officer
at the disposition hearing, The presence of a pro-
sceutor at the disposition hearing is designed to
encourage a more vigorous examination of disposi-
tional alternatives while at the same time providing
a protective “buffer” for non-legal probation and
inic staff whose recommendations are in dispute.

Lastly, the Guidelines recognize that the com-
munity's interests in protecting its security do not
cease at the adjudication stage and neither should
its represenzation. In the small number of casces
where confinement is deemed vital to the rehabili-
tation of the juvenile or to protect the community
from a substantial threat to its safety, it should be
the prosccutor’s responsibility to argue for com-
mitment. In the vast majority of cases, however,
the prosceutor would be expected to encourage the
least restrictive dispositional alternatives which are
coruistant with the service and discliplinary needs
of the juvenile.



CHAPTER VI

PROSECUTION IN OTHER REPRESENTATIVE JUVENILE COURTS

Research undertaken i one jurisdiction (and
the findings and recommendations emanaring trom
it) may have only limited apy dcability clsewhere
it conditions or expectations of other jurisdictions
are quite different trom the one being studied. An
effort has been made, therefore, both through
literature searches and through brief otesite visits,
to determine whether certain common conditions
exist in a varicty of uvenile courts which might
suggest that the findings and recommendations
made for the Boston Juvenile Court might be
applicable for other courts as well.

Six courts were selected for review: Atlanta,
Harrford, Mctropolis,' Providence, Salt Lake City,
and Seattle. For three of the courts—Atlanta, Salt
Lake City, and Scattle—the review was made pri-
marile through an analysis of an excellent study,
Three Jutenile Conrts, A Comparative Study, pre-
pared by the ITostitute for Court Management,
University of Denver Law Center 1072,
Although that study was not focused on prosecu-

in

tion in the three juvenile courts, it did examine
prosecution issues and represented one of the few
reeent studies of juvenile justice which did so.
Hartford, Mctropolis, and Providence  were
sclected because they represented differene types of
coures (e.g.. statewtde jurisdiction and local; large
and medium ascloads; and differene torms of pro-
seeution), which were geographicaltly convenient
and were willing to cooperate fully with the onesite
EMotespobis as the ftitous name ot a larse castern oty It

i plentined mnothi tashion o the request of ity cthoals. The

analisy ot proaceton in the Metropolis juvenie or Wi
imtially male ot the request of v officials who were a4 omp
ne to evaluate the cfemeness of o tederally tunded expen.

mental pventie proscutor propet.
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visits. It is important t t¢ at the outset that the
on-site feviews were brief, were largely impres-
sionistic, and were not supported by statistical data,
These reviews did provide sufficiene opportunity,
however, to determine whether conditions and
problems were similar to those found within the
Boston Juvinile Court. As will be noted in the
material that fotlows, althoush there were signifi-
cant differences among the courts reviewad, for the
muost part, the findings and reommendations made
with reference to the Boston Juventle Court were
directly applicable or relevant to other courts as
well.

A. THE FULTON COUNTY
JUVENILE COURT, ATLANTA,
GEORGIA*

Prosceution in the Fulton County Juvenile Court
is handled by the equivalent of one full-time assis-
tant district attorney,” Without question, as of the
time of the Institute for Court Managerm nt Study,
the prosccutor played an extremely limited role in
the court. The prosceutor, for example, has no role
in preparing court petitions in screening cases at
the intake stage,’ or in presenting evidence at prob-
able cause hearings. Further, the investigation of
juvenile cases, for the cnost part, is undertaken not
Ly the prosccutor, but by the investigation unit of

2The Instirute for Court Management, Thre  furenih
Comrte, A Comparative Stedy 11972y ar 207-216, 233-159,
39U 118 Chereinafter referred to as lastitute Study).

SN a0,

VR, at 208, 211 This tak of review s eve mose \igniti-
cant in Atlants than in Boston since the Arlanta Police Depart
ment dies vistually no soaemng of cises. TOur poicy has
been to take everything to puveniie wurn” L. ar 23K



the probation uner” It is intereucing to note that
the rosults of anyv invotiganon undertaken are made
available both to prosecation and to defense coun-
sel.” The apparent resele of this division of respon-
sibahiey is that the proscautor is often not prepared
tor the adjudication hearings:

And yet the Fulton County javenile prosccator
s undor asevere handicap when her primary respon.
stbility i this Court iy to try the case someone else
nat under her supersision has prepared. And some-
times a e iy calendared” the day before the trial
dare, and the prosecator can only do g Last minute
preparation jubs "We're huchy regarding our trials;
we're often not prepared.”

In additon 1o the limitations just fescribed, the
prosecutor plays no role at disposition in Fulton
County.” Thus, in summary, the prosccutor has
4 very minor role in the juvenile justice process,
with virtually ne pre- or post-adjudication: respon-
sihility and little or no opportunity to prepare for
the adjudication hearing. The assistant  district
attorney assigned to the court seriously questions
the viluc of having a professional prosceutor when
the role is so limited.” She also omplains abour
the lack ot dear and regularized procedure in the
courre and expresses concern hoth about the exeent
and na.ure ot the screening thae takes ‘place at
intake, the poor investigations of the probation
departments, and the limited effectiveness of pro-
bation scrvices. Defense counsel expressed some
similar concerns; for example, detense counsel
raised serious questions about the cffectiveness of
probation services, the quality of probation investi-
gation, and the intormality of the various hearings
Ce.g. Ureterees always find probable cause at predi-
minary hearings even when it does not exist™). "
In addition, the defenders find that many of the

SN FIRFTERIT S

SR at 211

FThe assstant ittt attorney has no vontnd over the trial
aalendar 10 Fultan Cogpey

Shsnture Study ar 0N,

"L oae o

™ phad.

LI ¥ ST

YEEL, ar 215208,
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petitions that are prepared are overly broad."

Some changes have been made to accomodate
some of the complaints of the prosecutor. To pre-
vent probation from adjusting too many scrious
cases, a new policy has been established that there
«an be no more than two adjustments on a parti-
calar child withour a formal filing" Further, a
child formally on probation who reoffends must go
back betore a judge without any possibility of
adjustment." It is doubtful chat such rigid require-
ments are really responsive to the needs of improv-
ing the prosecutor’s role in the court. The prose-
cutor has also begun the process of providing some
assistance to probation investigation staff in pre-
paring petitions and cases, but this is still done
primarily on an informal basis."® After reviewing
the prosceution role, the Institute, among other
things, recommended that the investigation unit
of the probation department should be reorganized
under the direction of the district attorney, and the
preparation of delinquency and unruly petitions
should Ix under his direction:

The legal role of a juvenile court, now well estab-
lished, requires a stronger role for the districe actor-
ney tn this court . .. Tt makes little sense to have
the district attorney  prosecs - a trial when the
designation of the charges and their embodiment
in a petition have not heen performed ender dis-
trict attorney direction, Similarly, it is inappropriate
to the purait of justice when trial prepararion,
incduding witness interviewing and designation are
determined by court staff rather than prosecutor
staff. It is also unfair to juveniles when petitions
are filed without provision for routine legal scrutiny
of police reports to ascertain whether supportive
evidence is at Jeast sufficient to a probable cause
standard. We are tlking here of relating respon.
sibility with authority. and further, of regularizing
the procedures and practices in the interest of both
the (hild and the pr-blic. The welfare of our youth
and 1" = protection of our society compel that the
prosecutor no longer be a stepehild in the juvenile
coure.'?

VL. ae A,
YL, at 208,
Bl ar 2,
ML, ar 21
1T, at 40300},



B. THE SECOND DISTRICT
JUVENILE COURT, SALT LAKE
CITY, UTAH

By statute, the county attorney (who primarily
handles Gvil matters) and not the district attorney
performs the prosceution tunction in the juvenile
court.”” The statute specifying a prosecuting func-
tion first wene into effect in 1971, At the time of
the Institute Study, two county attorneys were
assigned to the juvenile court on a full-time: basis,
and oae county attorney served the court on a half-
time basis." Interestingly, the county attorneys
have greater responsibility for processing and pre-
paring cases of dependent or neglected children
than with delinquent youth. In dependency and
neglect cases, the county attorney screens all formal
cases and must concur that a case has merit before
it can be filed.™ Further, most petitions are actually
prepared by secretaries who work under the direc-
tion of the county attorneys. County attorneys have
no such role with reference to delinquency peti-
tions. The dedision whether or not to file such
petitions is determined primarily by intake proba-
tion staff.*' For the most part, county attorneys
ncither screen police referrals for legal sufficiency
nor play any role in determining whether a petition
should be filed*® The exception to this is that
county attorneys may partidpate in intake dec-
sions related to serious crimes. The primary intake
officer for the juvenile court estimated that the
county attorncys are consulted in about 577 of the
cases.” The county attorneys do, occassionally,
prepare forms for delinquency petitions, but the
petitions are prepared by secretaries who work for
intake staff and there is no prosccutorial supervi-
sion over their work.™

There is great concern expressed by the county

1M, ar 21
“epd ar 217 2N,
or, ar 218

M
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attorneys about their role which is similar to that
expressed in Atlanta:

They prosecute contested delinquencies when they
have not participated in the screening process, inter-
viewed policemen or other wirnesses, or selected the
mest apprapriate charge or charges, Secondly, pro-
bation intake staff do not interview police or other
witnesses before tiling

As in Atlanta, defense counsel expressed concerns
about the process which suggest the value of an
expanded role for prosecution. First of all, defense
counse] stated that county attorneys are needed
to review referrals to court on probable cause
grounds.™ Scvondly, defense counsel suggested
that judges with a strong treatment oricntation
tended to make social work judgments (mandating
treatment ) even though there may not be a legal
basis for an adjudication of delinquency.

Juvenile police officers in Salt Lake also
expressed a need for an expanded prosccutorial
role, particularly in arcas involving case investiga-
tion and preparation, meeting procedural require-
ments, and establishing criteria for diversion and
referral of cases to the court.™ The importance of
guidance in this arca is underscored by an admis-
sion of onc officer, for example, that Alirenda is
not followed, but “our practices are rarely chal-
lenged in court.”

C. THE KING COUNTY JUVENILE
COURT, SEATTLE, WASHINGTON

The Institute found in its comparative study
that the most adv:nced system of prosecution
among the three cities, without question, existed
in Seattle.” The Annual Report of the Prosccuting
Attorney of King County for the year ending 31
December, 1971 contains the following section on

25 ihid,

04, ar 221,

BT, ar 221-222.

4. ar 261-267,

=R, at 263-264,

W Virtually all of the Institute findings were corroburated by
one of the Center's graduare students wno worked as an intern ”
in the King's County Prosecutor’s office juvenile division dus-
ing the summer of 1971,
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the dutics of the Juvenile Court prosecutors, and
the planned expansion of their duties:

The duties of the Juvenite Court deputies in 1970
were essentially limited to preparation for, and
representation of the state in, fact finding and
dedination hearings apd in juvenile delinguency
and dependency aases. . .. In 1971 after several
muonths of discussions betweon representatives of the
Juvenile Coure and the Prosecutor, a letter of under-
standing was drafted by these two agencies wherein
the Prosecuting Attorney agreed to petform, within
the limumations of his manpower capabilities, the
fu"u“mg additional functions:

1. Reprosentation ar disposition hearings in alt
juvenile delinquency and contributing to delin-
qucm‘_\' Cadsty,

2. Parnipation in preliminary hearings, proba-
rion review hearings, and probation  revocation
hearings,

3 Preparation of legal opinions upon request
of the Juvenile Department of the Superior Court in

King County and the drafting of formal requests on -

behalf of thar department for legal opinions from
the State Artorney General:

4. Partcipation in the Juvenile Department’s
saff mectings for the purpose of advising and
counseling the saff regarding legal questions which
arise in connection with the operations of the
department;

3. Reviewing on a continuing basis the Juvenile
Department's field procedures and rendering legal
advice with respect thereto,

0. Assisting Juvenile Department personned in
drafting and securing search warrants and warrants
of apprehension;

7. Advising and counseling the Juvenile Depart-
ment respecting court decisions and proposed legis-
iation which relaee to its operations, practices, and
policies,

8. Participation in the Juvenile Department |

staff training program and in the development nd
planning of comprehensive in-service training pro-
grams by rendering legal advice and counsed to the
staff training othcer;
9. Compilation of summaries of all Washington
law relating to juveniles;

10. R viewing all proposed administrative memo-
randa and special orders prior to publication and
providing the department with legal counsel with
respect i sreto; ‘

11, P: forming in appropriate cases, liaison for

the department with the State Legislacure, the
Attorney General, and other governmental agenvies:

12. Administration and supervision of the Juve-
nife Deparument’s legal suppore staff, which will be
transferred to the Provecutot’s conttol on 1 January,
1972, By absorbing administrative supervision of the
Legal Department of the Juvenile, that is. the han-
dling of petitions and the setting of calendars, the
Prosecutor will have assumed administrative conteol
of the presentation and prosecution of juvenile
offenses.*

Although the prosecutor's office may not be
effcctively handling all these responsibilities at the
oresent time, it is clear from the Institute Study
that it is performing the following three:

1. Screening police reports and interviewing
polive officers and witnesses to ascertain whether the
evidence which could be presented at trial is legally
suficient to justify the filing of a petition;

2. Supervision of the preparation of delinquency
petitions;

3. The presentation or prosecution of contested
cruses

The role of prosecution expanded in response to
concern over the broad discretion and power of
probation in the King County Juvenile Coutt. Prior
to the reshaping of the prosecution function, pro-
bation apparently had virtually unlimited authority
to screen cases at the intake stage and this authority
was often utilized. For example, during 1971, of
4,111 cases referred to the juvenile court, only
1,215 were filed, while 2,986 were adjusted at the
intake stage.”™ To insure some review of probation
decisions at this stage, a new court rule was promul-
gated dictating that charges of 30 specified offenses,
primarily felonies, cannot be dismissed or handled
by informal supervision without the approval of
the prosecuting attorney.”

# Annual Report of the Prosecuting Atorney of King
County, Washingtor:. for the year ending December 31, 1971,
ar 35.36.

2 Institute Study, ae 223224

b pd.. ar 291. Fusther, of the 1,215 cases filed, 133 were
subsequently dismissed,

M 4., ae 224. The rule did authorize probation to submit the
matter to a judge, however, if it disagreed with the decision of
the ptosecutor.
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The change in the structure of dedisionmaking

is now dear. Proscoators nosw often consult wath

police officers about @ case prior to the time it s
submitted to probation statt. " When a Gise reaches
intake, the meake officer also often reviews a file
with a4 prosccutor to chedk tor legal suthiviency. ”
Finally, legal sureening is done Iy petition derks
who work under the direction ot prosecutors,™ Lp
to now, however, intake staff still can screen Gases
not on the fist of 30 speditied offenses without
consulting prosceution statt.

The direct involvement ot proscaution in these
areas is consistent with the recommendations of this
report. So s the tace thae the court now has Ctour)
tull-time juvenile prosccutors.™ e is not dlear,
however, trom the Institute Study, whether the
prosecutor’s oflice s assuming a traditional prose-
cutorial oricntation now that it has new responst-
nlity, or whether it ts shaping its role to meet the
broader objectives of the juvenile court, At one
point in the Institute Study, though, prosceutors
were asked to state their philosophy:

Prosccuting attorneys in the court stare a broad
philosophy:  Asistance in the protection of the
community, abraining court adherence o regular-
ized procedures o ensure that justice is done in cach
case and thae the system works, and to assist police
detention and probation comprehension of legal

procedures and their rexularized application in this
jusenide justice system ™

It is not clear from this statement whether pro-
scoutors are motivated strictly by legal concern or
are motivated as well by the desire to do what may
be best for the juveniles involved if this would
be consistenr with the public safety.

Aside from this issue, there is another concern
about the role of prosceutor in the King County
Court Wwhick was expressed both in the Institute

<R at o A et l‘ullu- nftieer now werhs tor the
prosccutor an boanhinates the efforts of the 20w enturcement
Jgt s 1n the- crainty l"ltﬂht'r. pPrinecytors alaer oy [‘ll“(t’
aenues ot the reavons polne reports are refected  and also
firect adlinonal investigats s when they are needad.

BN [,',,“I
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SO oar 0t

il !I ar 0w,

Detennder Sorvices bave seven,
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Study and by the Center's graduate student who
worked as an imtern tor the prosaoutor’s: oftice.
This concern relates to the fact that the proscautor’s
office, aside from representing the state in individual
cases, is wlso counsel to the Juvenile Department
ot the Superior Court.

The lepal basis for the role of the proscautor as
legal counsel to the ourt is not apparent from
any authority describing the juvenile court. A Com-
missioner of the juvenile court describes the legal
basis of this rule as follows:

Under the constirution and Laiws of the Sute of
Woshmgton amd Roles of the Puvenile Court, the
Prosecuting Artorney is legal advisor to the Coure

and legal otheer primardly responsible for faw
enforcement in the county,

Ftom this description of authority and from direce
observations of prosecutor  functions, 1t appuars
that the prosceutor has a close relation to the judi-
ciary branch of Washington government. A chart
uscd at the bricfing shows the prosccutor’s office as
pirr of the judiciary rather than as part of the
exceutive, which is where the public defenders are
shown.

The section of the Annual Report of the Prose-
cutor cited carlier indicates thae legal advice is
being given to the Juvenile Deparement on a wide
range of subjects. From the agreement reached,
the court receives legal opinions of the prosecutor
on Juvenile Department staff operations, ficld
procedures, staff training programs, policies, admin-
istrative memoranda, and special orders. As a
related function, the prosecutor is to serve as linison
for the Juvenile Department to the Attorney Gen-
cral, the legislature, and other agencices.

A quick review of the authority cited by the
Commissioner failed to support the proposition
that the prosecutor has a legal duty to advise the
court on any of the subjects. Concerning the role
of the prosccutar as legal advisor, the statute sec-
tion cited, RCW 36.27.020, gives no indication
that the prosccutor should act as legal advisor to
the Juvenile Deparement or any other Department
of the Superior Court. Only the board of county



commissivners, county and predinet officers, and
school directors are mentioned as intended e
picnts of legal advice trom the Proscouting Attor-
ney's offie.

Despite this apparent lack of authority, the
proseuutor’s office regularly gives legal adviee to
the court on a wide range of topics. The Chicf of
the Domestic and Juvemide Division of the Prose-
cutor’s office recives requests for fegal opinion
from the Administrator of Court Services, who
serves under the Juvenile Judge in the Juvenile
Department. Topics indude such subjexes as the
use of detoxification enters by police for intoxi-
cated juvenile without prior court approval, and
the advisibility of the courr giving the police
blanket permission to fingerprine and photograph
juveniles. When such a request s received, it will
be assigned to a deputy prosecutor or legal intern
as a rescarch project. Memoranda based on this
rescarch will be returned to the court after some
revision as a prosccutor’s opinion. Most of the
requests appear to come from the office of the
Court Administrator, but it is possible that infor-
mation is also given to other ceurt personnel

In the absence of any authority supporting the
role of the prosceutor as legal counsel to the Juve-
nile Department, some questions arise as to the
wisdom of this practice. It is clear that the members
of the Juvenile Division of the Prosceuting
Attorney’s office are as experienced with the body
of juvenile law in Washington as any other lawyers
and the competencey of the advice given the court
is not quostioned here. The issue is whether the
advice should be given ar all. Porential conflicts of
function scem apparent when the role of the prose-
curor as advisor to the court is placed in the context
of his role as administrator over wase preparation
and presentation, and his role as adversary litigane
before the court. The prosecutor is in a position to
give legal advice to the court on administrative
memoranda, which, if adopted, may operate to
increase his power and function. Such has already
been the ase in court rules, discussed above,

The multifaceted role of the prosecutor may

74

create conflicts for the court as well. On che one
hand, the court seeks legal advice from the prose-
cutor on questions of law; on the other, the court is
supposed to judge impartially the performance of
the prosecutor in face-finding and other hearings.

An issuc uf separation of powers may arise when
a Department of the Superior Court asks for and
receives legal advice from the prosecutor on ques-
tions of law, including interpretations of statutes
and case law, outside the context of any court pro-
ceedings and justiciable controversies. The problem
is compounded when the Juvenile Department
creates Administrative Memoranda on the basis of
such advice which may operate to modify legislative
provisions.

Aside from the problems raised above, the
imbalance of function which appears to exise
between the prosceutor’s office and the public
defender’s office indicates thae half of the Juvenile
Court bar which would be properly consulted by
the legislature in considering statutory revision, or
perhaps by the Juvenile Deparement in drafting
court rules, is not being consulted. Public defenders
have at least as much to say as deputy prosecutors
about coure practice and procedures; they are prob-
ably better advocates for juveniles whose rights
could be impaired by procedural changes.

In view of what has been stated, it appears that
the proscoutor’s oifice may not have authority for
its role as legal advisor to the court, and that cven
if it docs, this role, as presently being filled, may
be harmful to the overall balance of the juvenile
justice system in King County.

D. THE RHODE ISLAND FAMILY
COURT, PROVIDENCE

Three considerations were prominent in our
choice of making a brief on-site visit of Providence,
Rhode Island for further exploration of prosecu-
tion in juvenile cases. First, unlike Boston, the
Family Court of Rhode Island has state-wide juris-
diction over juvenile matters, and referrals to the
court are made from citics and towns located
throughout the state. The court’s broad jurisdic-



tional base has provided the courr with Expericnce
in handbing & cascload which cmanates not only
trom densely populated urban arcas but trom non.
uthban arcas as well und with an opportunity to
gain-a broad perspective o the problems of juvenile
wourt prose.ution as thoy may be attected Ty vy
ing local conditions, Second, the overall juvemile
cascload of the Rhode Bland Family Court is sub-
stantially larger than that of the Boston Juvenile
Court. In terms of organizational, admimstrative,
and personnel neads. the problems presented by
heavy cascload pressures ire comparable to those
which exise in the Largest big-dity juvenile courts.
Third. the Rhode Bland Family Court ditfers trom
the Boston Jusentle Court inits regular use of
attarnev-prosccatars, However, in spite of this, the
problems ot developing adequate proscoutorial
survices are not regarded as boing resolved. In tact,
some ot the problenis which have been noted in the
Boston Juvenile Court and associated with the
absence of professional prosceutors also scem prev-
alent in the Rhode Bland Family Court. A grow-
ing concern amony the court’s judges regarding
the court’s prosceutorial needs resulted in the devel-
opment ot a proposal designed to establish a wholly
new system for the prosccution of Juvenile cases—
one which has not yer been suceesstul in gaining
legislative approval,

Rhode Iand is & small State fosared in the
Ne theastern portion of the country. It has a popu.
Lirion ot under one million people and its largest
dty has a population ot less than 200,000 people,
The ourt has state-wids jurisdiction over all
offenses committed by persons uader the age of
cighteen, In 1971 the court received over 5.000
uveinle reterrals involving waywardness or deline
quency. Inaddition, the court re.orded well over
2,000 referrals involving motor vehicle infracctions.
Since 1961, the court has also had junsdiction over
domestic relations, child marriages and adoptions,

Changes in the court's practices during the last
ftteen vears have refleced the growing formality
and . ersary nature of juvenile courts through-
out the United States. From the very informal
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“round table” hearings which were utihized prior
to 1961, the court has taken on an wir of proce-
dural tormality not unbke that which  haracterizes
the ciiminal courts, Judicial robes are worn by the
pudges and hearings are conduceed in a traditional
courtroom saring. Although tor many years, the
public detender's office has represented uveniles in
the court when assigned, in the years following the
Gunlt dedision there has been a marked increase
in the legal representation of juveniles and in the
number of contested cases before the wure. This
trend was sharply accelerated when the stare's
O.EO.—sponsored degal services agency began
representing juveniles late in 1969, Their aggres-
stve assertion of technical defenses, extensive use
of not guilty pleas, and readiness to go o trial in
a high percentage of their cases raised new fears
that the court was becoming a torum for adversary
srite to the detriment of the court’s ability o tul-
fil its child welfare responsibilities in an atmos.
phere marked by cooperation rather than hosrility,
These concerns reached  crisis proportions when,
in Late 1969, the solicitor of the state’s largest cty
announcad that his office could no longer continue
to provide proscautorial services in the court, With
the imminent withdrawal of the dty's proscator,
the court was faced with the prospect of having
the state go without professional representation
in a very large percentage of ity juvenile cascload.
This, coupled with the dramatic increase in con-
tested cases, resulted in the appoinement of a com-
mittee of judges to study the problems of juvenile
court prosecution and to recommend solutions. In
April 1970, the commiteee issued its report to the
Governor.,

It is important to note that in attempting to
formulate its proposals, the committee's primary
concern was to create an adversary climate which
provides for the juvenile the full rarse of legal
rights which are now available to him while pre-
scrving the court's child welfare orientation and
capabilitics, The committee, in rejecting any solu-
tion which would dilute the full application ot
juvenile’s legal rights in the court or which would
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Aruitoxt provided by Eic:

tetter oo tonse sounsed in his responsibihity to pro-
vide Vigoreus advocany, condluded that the suevival
ot the juvende courts” Uspeoal gaaling ™ would
depend m Larze measare on the creation ot suitable
prosecatortal sorvies b s regard, the commit
tee Ve cbe sene e wvomte proscoution s Ca
truby Daste question that was npe tor evaluaton for
Feesons ety aatrancoas” o the proposad with-
drawal of the stard's Lirgoest aity prosecator.

Hrictlh the
mendad that an mdcpendent juvemle court proses

summuarizd, committee feeom-
cator's otfive be established which wonld conduct
Al prosecutions i the court, that 1t would receve
Al court reterrals and have primary responsibiliey
tor determumine whether a petition should be tiled
and tor dratomne petntions whidl are filed: that in
reaching this Joosion it shoul tihe meo account
bath the ozl st ey of the cvdence and adeer-
native opporiumtes for disaplne and treatment;
that the ofti e shoed utilize all avadable diagnosti
Fesoufes to cutde 1t i s determumations; that i
should seek v.u'f‘\ mectings with thy ju\'cnilc and
his cotniac ] 1o cncoeraze cooperative recommenda-
tions tor the disposinon ot the cases that, where
necessary, it would reproesent the state and sk
to prove the allezatons of the petition; and that
at the disprostion stage, it would consult with pro-
bation and detense and would make recommenda-
tiotis whe bare based upon the rehabilitative needs
of the dnld.

The comnuttec’s proposal for an independent
fuve tale court proscoator has not been implemented
and an alterpame recommendation tor the estab-
Ishment of these tunctions within the attorney
sencral s otfice has alio tailed to gain the approval
of the legnhature, Observations and - interviews
whe b were recentty conductad i the court confirm
that the current manner and scope o prosecation
in the court has been g magor impediment to the
4 hicvement of the goals et forth by the commit.
e mats roport Nomathistanding that professional
prosveutors dare mvolved in the coart Cthe city
wili ror et the state's larzest aty did not withdraw

trom the conrto, it is Jdoar that the broad issuces

of juvenile court proscaution have nat bheen
resofvud.

City and town solicitors appear in court in cases
artsing out ot action taken by theie local police
agenaies. I cases involving the state police, a repre-

scntatne of the attorney goneral’s offiee conduces

the proscaution. However, rdderrals to the court
are made by the various police agendies: without
benetit of participation by the local solicitor. All
investigarive work, the designation of witnesses
and harges, and pretrial preparation in general s
handled solely by the police. The soliditors do
not ordinarily appear at arraignments and, as a
practical matter, do pot enter 2 case untl a plea
of not guilty is entered by the child and a erial
date s set. Where a plea of guilty or wolo conton-
dere is entered at the arratgnment, the solitor
would play no role at all,

The absence of any significant proscoatorial role
through arraignment has been particularly trouble-
some with regard 1o the screening of petitions,
Prior to 1971, all requests for petitions were di-
rected to the judges who would make the deter-
mination as to whether a petition should be Ailed.
Not only did this create an chormous drain on the
judzes time but was widely regardad by the judges
as an unnceessary practice which would be remedied
by the appointment of a juvenile court proseoutor
with authority to review all court referrals and to
determine whether or not to file petitions. Follow-
ing 4 ruling by a State Appellate Court chat it was
constitutionally impermissible for a judge to hear
a case on g petition which he had previously
approved, all responsibility for filing petitions was
removed from the judges in 1971 and placad with
the court’s intake unit. This unit reccives all re-
quests for petitions which are made to the court
and may, under guidelines established by the coure,
informally dispose of certain types of cases without
filing petitions. At prosent. the bulk of cases which
are handled administrativily without petition are
motor vehicle offenses. Although efforts are being
made to expand the role of the intake unit in
screcning out other kinds of minor intractions
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which do not ropure court action cthe Chict Judge
estimates that 307 ot the court's caseload could
eventually be handled i this manner s, at the pre
wnt time, such adjustments are very much the
exception. In mest nonemotor vehicle cases, in the
absenioe ot wuu! Citoutustat es, the potitiogiy dn
granted by the intake unit,

The mtake umt plays no part in reviewing peti-
ton requests tor fegal sutficciny nor in dratting
petitions, Accordingdy, since 1971 there s no
lesal woreening of am coutt petitions prior to the
tume they are tled, When, in 1970, the committee
of judges proposed that petitions should be drafted
by a proscoator, they urgad thae this be done “to
ensure that procecdings are nor invalidated or
nevdless delans Crised because this feed document
i drafted by Ly persons.” Now, because of the Luk
of any review of the petition filing process, the
Chict Judge exprossad great concern that far too
many legally deficient petitions are being fild,
Although the solicitor may subsequently move for
dismissal of inadeguate petitions, there is a dear
need tor proscoutorial review betore the petition
is filed, The Lack ot a prosecutor to draft and ap-
prove petitions s reganded by the Chicf Judge as
& serous weshness in the court.

This siew is shared by the Chicf Intake Super-
visor who also complained of the luck of uniform
critera, amory the various polue departments tor
making court refereals. While some police depart-
ments successfully screen most erivial or frivoleus
complaints, uthers appear to exerdise little discre
tion and reter large numbers of insignificant cases
to the court. Abso, there is o tendency among some
police departmemus to use a shotgun approach 5.
bringing: charges against juveniles in the apparent
Ichief that excessive charging will strengthen the
possibility of a delinquent or wayward finding.
Because the intsne unit has no aathority to inter.
vene in most such drumstances. many of these
setitions are filed as a matter of course. Informal
citorts to encourage an increase in stationhouse
adpstments have been made by the Courr with
only sporadic success, The presence of a prosecutor

at the intake stage is seen as essential to the enforee.
ment of unitorm standards tor coart referrals and
tor the evenhanded treament of juveniles through-
out the state.

Although prosccutors play a very limited role
i the carly stages of jusvande proceadings, their
availablity prior to adjudication does otfer several
distinet advantages. In contrast to the Boston Juve-
nile Coutt which lacks lawyer-proseutors, the
initiative in Rhode Island to recquest transters of
serious cases for trial in the criminal courts rest
with the dty or town solicitor, Where such action
is dueemed warranted by the solicitor, he will pro-
ceed by a motion to transfer the procending for
trial in the criminal courts. These motions are
usually made at the arraignment and result in a
hearing on the waiver issue, In Boston, with no
prosecutor to raise the issue carly in the procesd-
ing, it docs not arise until the disposition stage
and only upon the motion of the cours, The lack
of carly notice that a transfer may be sought is
regarded by some as a provedural flaw in the Bos.
ton Juvenile Court and is, in part, relatad to the
fact that no ALEOFNCY-PrOSCLULOr iS Present to raise
this issuc carlier in the procecdings.,

Sceond, whereas it is estimated thae -thirty to
torty percent of juveniles in the Family Court enter
pleas of not guilty at the arrignment, only a small
fraction of those cases go on to a full hearing on
the faces. In most of the cases, pre-trial fcgotiations
between defense counsel and the solicitor, con-
ducted under the supetvision of the court, conclude
with a dispositional proposal which is agrecable
to all the parties. If such an agreement is reached,
the not guilty plea is withdrawn and the recom-
mended disposition is imposed, Not only does this
process of negotiation  substantially  reduce  the
number of trials which must be held but it encour-
ages an carly consideration of the rehabilitative
needs of the juvenile in an atmosphere less likely
to be marked by conflict than a formal adversary
hearing. Although most such negotiations are inti-
ated by defense counsel, the availability of a prose-
cuting official, if only to provide his consent, is an



essential ingredient in reaching negotiated disposie
tional proposals. It is doubtful whether this desired
procedute would be possible in the absence of an
attorney-prosecutor to represent the interests of the
wommunity,

In addition to asserting the spedific need for
greater prosaouatorial participation in screening and
dratting petitions, the Chict Judge expressed gen.
eral criticism concerning both the quality and quan-
tity of prosceutorial services currently being pro-
vided by the town and dity solicitors, In essence,
his remarks were not so much an: indicement of
the ability of the various solicitors who appear in
the court but rather of an oundated system which
is no lonzer in tune with the evolving meeds of
the juvenile court. As a rule, town and city solici-
tors are said to possess peither the manpower nor
the will 1o provide more than the most minimal
services in the court, Juvenile prosecution is treated
by most as a matter of low priority—one which
diverts the solicitors limited manpower from other,
more serious cases. As aconsequence, solicitors
are often poorly preparad at adjudication hearings
——in some cases appearing o read the petition for
the fiest time just moments before the trial, Trials
are otten delayed by continuances which are
granted atr the request of the proseeution and in
many instances, cases are dismissed after three con-
tinuances when prosceution s still not prepared to
present the state’s case. Over twenty such dismis-
sals oceurred in one year in cases from a single
small town. Although this problem varies in degree
among the State's towns and dities Cit accurs less
trequently in the State’s major ity which has a
full-ume solicitor assigned to juvenile cases and a
capable juvenile officer who acts as laison to the
caurty, there s little prospect of overcoming it
without the creation of a central juvenile court
proscautor’s office. In part because of the caseload
pressures which confront the solicitors and their
general inability to provide effective community
reprosentation at tridds, the court has felt it neces-
sary in the past to use its authority to restrain cer-
tain detense counsel from filing ton many motions
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of contusting too many cases. In other words, given
the limited capability of proscoutie v, the court has
put some restraints on defense counsel to avoid
upsetting the adversary balance of the court.

Merely increasing the number of solicitors,
alone, will not provide the best long range solu-
tion to the Court’s proscutorial needs, however.,
At the foundation of the concerns expressed by
court personnel is the recognition that prosceution
in juvenil: courts is best performed by a specialise
—one who has an active commitment to the court's
child welfare goals and who gives high priority
to juvenile court prosccution as an agene for the
protection of juveniles' legal rights and the expan-
sion of opportunities for individualized treatment,
This, in turn, would require the establishment of
an independent prosceutor’s office which operates
in concert with intake and probation staff and is
fully integrated into all important stages of the
juvenile court process. There is little optimism
that this goal can be achiceved so long as prosceus
tion continues to be conducted by the various rown
and city solicitors.

Although the problems observed in the Rhode
Island Family Court are compounded by the broad
decentralization of proswution  services  which
arises from the court’s statewide jurisdiction, they
are not unique to that jurisdiction. They are typical
of the growing pains which have been experienced
by juvenile courts throughout the country in the
past decade, What is noteworthy is thae the juvenile
court judges in this State have long concluded that
a key to the preservation of the mose cherished
traditional valuces of the jutenile justice system lics
in the creation of a new and extended role for
prosecution. Expanded prosccution services, it is
believed, would not only provide better community
representation in meeting the growing number of
adversary challenges, but would reduce the worst
excesses of adversary conflict by emphasizing diver-
sion, negotiation and rehabilitation. In the experi-
ence of this court, providing “more of the same”
is not the answer.



P O

[

E. METROPOLIS

As noted earlier, Mettopolis is the ficticious
name of 4 Large eastern city. It is named this way
at the request of city othicials. " Changes have also
heen made in the names of the various agendics
involved to prevent identification of the ity

The evaluation that follows is noteworthy not
only because it refleces conditions and problems
that are common to Boston and other juvenile
courts, but also because it illustrates that liudable
obitetives for new jusenile prosceutor programs
are meaningless unless a irm commitment is made
to implement them.

Until recently, prosution in the Metropolis
Juvenile Court had been provided by police pro-
sceutors. Afrer determining that the effece of Gt
and defense counsel had been to create an imbal.
ane in the court, 3 special committee urged that
an experimental proscautor project be developed.
Under the initial design, the project was to avoid
the creation of 4 “fullscale” prosecutor’s oftice.

The juvemle delinquency  procecding is not
intended 1 be ennirely like a criminal proceeding,
Wihtle it s in some respects adversarial it has as o
major 2oad fo assare the nust comtrudtive treat-
ment program for children identified as needing
attention, rather than bring abour the pansshmen
of the gl It o recognieed by persons imvolved
10 the Juvenile Court that its processes do not in all
cases reach this goal. Bue it iy also believed that this
el should continue to be sought, and that whole
sale adoption of the criminal process is ot com-
pauble with this effore. This in turn requires that
the advocate for the petitioner, whether ... a public
ofticial or 2 private aitizen, have a ditferent function
from that of the proseuutor. 8 )

In line with this view, it was recommended that
the juvenile prosecutor (who would operate with

' The intormatien s this weution was « ruunglly chtamed
bv o member ot the Center Statt who was etaluating the cfe -
tveness ot the expenmental juventle prosecutio proget which
hat been tundef b LFAA Atter it was ¢ompleted 10 the tall

ot P02 wane alretattony were made i the frrogeat amd it was
connnutd A e evaluation of the prinect v o anderaay,

W Takhen tran Mettopalis Juvemiie Prioscoato
Computtee Repuote,

Planmng
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the Othice of City Attorney-—the agency with essen.
tially vivil dutics) undertake the following func-
tions, primarily in  juvenile  delinquency-type

cases;

Lo Ptttk sercening.,

The juvenile proscoutor should develop Tegal
guidclines for the use of intake ofticers in considet-
ing rcommendations o file petitions, and the
jusenile prosceutor should be empowerad to review
cases of alleged juvenile delinquency which are
reterred to court by the intake officer, I the juve
nile prosccutor determines that there were insufh-
cient facts to support a petition, he should order
the case to be dropped.

2. Preparation of the petition,

If the juvenile prosccutor determines that the
facts are suflicient to give the court jurisdic tion, he
should authorize the preparation of a petition. The
juvenile prosecutor should control the form and
content of the petition; the role of the petition derk
should be limited to typing the document irself.

A Laizatise fun, tions

A Fact-ponding hearings,

The juvenile prosecutor would represent all peti-
tioners in fact-finding hearings where the petition
alleges juvenile delinquency and would perform
traditional activitics — interviewing  witnesses,
murshalling and presenting the direct case, cross
examining witnesses and presenting bricfs and oral
arguments on legal issues. He should avoid cases
which orsginate as PINS or, as a rule, neglect cases
to assure an experiment of manageable proportions.

b. Hearings on remand.

Advivng the Court with respect to remand of
the chilid to a detention facility pending the disposi-
tion of his case can best be performed by a proba-
tion officer.

< Duspositional hearings,

Preceding paragraph applies here as well.

2 d



d. Hearings em resocation of probation and

parole.

The juvenile prosecutor should screen allega-
tions of supervising probation officers to determine
whether facts are sutlicient to constitute a violation
of the terms of the child's release. If the facts are
deemed to be suthdent, the jusenile prosecutor
should be responsible for presenting case at the
revocation hearing,

€. Out-of-conrt vesolution of iisnes.

The juvenile prosceutor should be empowerad
to play a role in the resdlution of cases prior to the
actual courr hearing, Given the civil nature of the
hearing, it should be possible to experiment with
the use of pretrial discovery procedures which
would point toward disclosure by both parties.

. Cadendar manayement.

The juvenile prosecutor should be responsible
for the production of witnesses and records as well
as for working out with the child's lawyer neces-
sary adjournments or other administrative matters.

b Adiisory fanctions.

The juvenile prosecutor should be available to
judges of the juvenile court to conduct investiga-
tions and studies which would assist the court in
rerforming its fundctions,

This statement of fundtions was followed closely
in the project proposal itself except that the case
responsibility of the juvenile prosecutor’s was
expanded.

In summary, under the propusal, the office of
the City Attorney was to allocate its resources to
juvenile cases Cas opposed to family offenses, sup-
port, paternity, et ), was to adopt the treatment
orientation of the Juvenile Court rather than a
“proseautenal” orientation, and was to play a vital
‘role in the following areas; 1) screening cases for
legal sufficiency and drafting petitions; 2) partici-
pating in cfores to resolve appropaiate cases prior
to hearing und experimenting with liberal pretrial
d'wovery to encoutage pretnal resolution of cases ) ;
and, 31 responding to motions and preparing and

presenting the government's case in all face-finding
hearings. On the other hand, the juvenile prose-
cators were not to interfere with probation func-
tions at intake and ac disposition. Consideration
will now be given to the project’s response to
the stated objectives, design and scope during its
first year,

1. Screening cases for legal sufficiency and drafe-
ing petitions. Prior to the commencement of the
experimental project, the intake officer sene all
cases not disposed of at intake to a petition lerk
who prepared the petition. The danger of this sys.
tem was noted by the Metropolis Planning Com.
mittee in 1969:

fA]t present the preparation of the petition is
left entirely w the petition cletk. Like the intake
ofticer, the petition clerk is not an atcorney, and yet
under the present system he is given the complex
legal task of relating fact to Jaw, The result is that

many petitions are legally defective, and must either
be redone or dismissed by the court,

The City Attorney, therefore, stated that under this
project, the juvenile prosecutor would assume re-
sponsibility for screening juvenile delinquency
cases for legal sufficiency and drafting necessary
petitions.

This important objective has yet to be achicved
even after 1§ months have elapsed. As pointed
out by the project’s own final report, except in
child abuse and sex crime cases,” project attorneys
are not involved until after the petition is drawn,
City Attorneys, therefore, normally do not become
involved in a case until after they receive an onion-
skin copy of the petition.

The City Attorney is not happy with this
arrangem..nt. According to his final report, juvenile
prosecutors are often required to dismiss, amend,
or withdraw petitions since 20~30%¢ of the peti-
tions drawn by the court clerks, who lack legal
training, require amendment or withdrawal.

1 The project director stated thar project attueneys are also
involved o patition drafting i homicides and other wrious
crimes



It i not Jear trom the final eeport why the
Oftice ot the Gty Arrorney dud not assume the
responstbility in tlus arca as it spooicd it would
do in the proposal. The diretor of the project sug.
gosted o reasons: By the responsibality tor
dratting petitons is currently built into the union
vontracts of petition Jdorks and it wall e ditficult
to take the job away trom them: and 2 the seat
does not have enough time available o sreen all
cases tor Jegal sutfioency and to drate wetitions.
The project dircctor did say. however, that he was
i the provess of attempting to adapt disteict attor-
ney complant forms into juvemle delinguency
petition torms as w4 guide for police oftivers and
court personnel,

Interestngly, the City Attorney in his final
report, dthoush e does not esplain his tailure
to assume responabality i this arer during the
first vear, gmves high Priority to pre-petition scoreen-
ing of Cases tor lesal sefficiency and to assumption
of pettion dratung responsibilities during the
sccond year. Although ithout question there s a
need tor screening and for juvemile proseoutors to
assume responsibnlity for pre-petition screening and
for petiten dratting, it must be assumed with seme
scriousticss ot purpose. During our obsers ations i
the juvenile court, we had occasion o review
numcrous pettions that had been subjected 1o
Postpetition soreening by juvenile proscoutors.
Many of these petitions were defective and steps
were not taken o correct the defeces unless objece
tions were raised by the public defender. Further
more, several juvenile court judges specifically
commented that the overall qualiey of petitions
was horrendous. In other words, if the City Artor-
ney assumes this new responsibility, it will be neese
sary 1o direcs more statf and attention to this effore
than ts evidene in the postpetition screoning of
petitions for legal sutficiency.,

<. Partictpation in ctforts to rosads e appropriag,
ey prov po hoarmy Gond expormientine wath
Therad promad discotery o meonra pretridd
roveduteen of ¢eon As noted catlier, one ot the
major differences that was to exise between the
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Juvenile Prosecutor Program and the traditional
prosccutor’s oftfie was the goal of having the
juvemile prosautor participate in the Juvenile
Court's oljective of “assuring the most constru -
tive treanmem program for childeen identitied as
neading attention, rather than btinging about the
punsshment of the guilty.” Based upon the project
proposal, juvenile proscoutors could assat the court
in achicving this goal in several ways, the most
important of which include: 1) developing guide-
lines tor the use of intake officers in considering
recommendations 1o file petitiogs: 2) encourag-
ing pretral resolution of ases; and specitically,
31 atimulating sctthement of cases thraugh liberal
use of preerial discovery procedures. Although
juvenile prosceutors potentially could have played
an even broader role in achicving this goal through
direet participation with intake and probation per-
sonnel, lack of expertise by law officers with treat-
ment alternatives, and limitations of resources
within the project resulted in restricting the juve
nile prosecutors’ role in diversion of cases and
treatment concerns to the three objectives des ribed
above,

As far as qan be sen from interviews and
obwrvations, no real coffort has been made in
Mctropolis to achieve any of these objectives, In
fate in some instances, concerad efforts have
been made 1o prevent these objo tives from being
achicved. For example, there is currently a rather
firm oflice policy within the project against pre-
trial discovery in juvenile cases,” We were ine
formed that although juvenile cases have the
characeeristics both of divil and criminal ascs, in
the area of pretrial discovery it is “our position
that rules of criminal procedure [which are far
stricter in the arca of pretrial discovery |- should
apply.” " The projuct dirccor acknowledged that
there has been disagreement over this issue within
the Office of the City Attorney, bat that the incon-
venience of responding to requests for discovery,

Ynetvew with proeas dirator ot the p vemb Preeco ity
Proatet 10t otae wavCI i sonurt

Yo thad



among other things, has wened the tide against
preteial discovery, The project director also poted
that the judges are aware of the tace that juvenile
prosccutors have virtually no clerical help, and
therefore, are gencerally supportive of their resise
tance to pretrial discovery,

Of possibly even greater signiticance is the fact
that the juvenile proseoutors, with few exceptions,
do not attempt to resolve aases prior to hearing,
The project director states that “plea bargaining”
type negotiations make no sense in the Juvenile
Court as “we have nothing to offer.” ™ He did
modity this later to say that some drug-related cases
ate resolved prior to hearing, Several reasons were
given tor the projut’s resistance to prehearing
resolution of Gises, prehearing stipulation of facts,
or prehearing diveraon of cawes. These reasons
appedarad to be as tollows: 1y staff dixs not. have
the time to deal with cases in this fashion; 2)
juvenile prosccutors are not equipped to divert
cases intelligently: and 3) public defenders are
unwilling to sertle cases in advance and will put
the government to its proof, Regardless whae the
reasons muay be, it is generally acknowledged by
judses and others that the lack of prehearing con-
tat between public defenders and juvenile prosecu-
tors has had several harmtul effeces. The most
significant of these is thar full hearings are required
1n far too many cases. Many of these cases should
be resolved and diverted without an adjudicative
hearing: others should be resolved through pre.
hearing stipulation of facts and the possible use
ot suggested consent decrees. The lack of pretrial
conract also has meant that opposing counsel are
tov often not familiar with the facts of a case or
with the child involved.

Juvenile Court judees are now in session an
inordinaee length of time every day, wrapped up
with hearings, many of which would not he neces-
sary if priority were given to attempting to resofve
cases or at feast to determine what factual disputes
or dispostional alternatives really exist prior to
hearmg. It is recognized that this would require a
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ditfferent oricncation by the juvenile prosecurors
Cand probably different personned and training as
welhy and a change of attitude by the public
defenders. This change of attitude would undoubt-
udly come, however, if it were demonstrated that
4 substantial cffort was being made prior o hear-
ings o resolve those cases which do not belong
in court or those cases in which the facts or possible
dispositions are not really in dispusc,

It priority were given to this area, the Juvenile
Court judges could devore their attention to cases
in which hearings are really essential, Since juve-
nile proscoutors have taken no real steps to get
involved in case resolution at a prehearing stage
and they have syscematically sesisted pretrial dis-
covery to date, it is doubtful thae the Office of City
Attorney would voluntarily change its current
method of using juvenile proseoutors,

3. Preparing und presenting the government’s
case i fact-finds: o Jearings, According to the
project director, the i:asic abjective of the Juvenile
Prosceutor Project is «» prepare and present cases
in a professional mi. wner. The project director
pointed out that giv- a resource limitations at the
present time, this is what his office is striving to
achieve. Although he feels that the project is begin-
ning to achieve this objective, the project director
is voncerned about several problems he constantly
faces,

First of all, the project has virtually no clerical
staff and this has been a constant annoyance.
Secondly, no funds ase available to hire an in-house
investigative staff. The project director noted that
once the police derartment makes an arrest, it
considers the case closed and is typically unwilling
to allow its detectives to continue an investigation.
Only when pressure is applicd are detectives made
available, What this means is that juvenile prosceu-
tors cither are forced to undertake their own
inquiry or to forego necessary investigations. The
latter course is often selecred. The project director
said that, like district attorneys’ offices, his office
must have its own investigative staff, particularly
to investigate scrious juvenile crimes and child



shuse and sesual abuse cases. Furthermore, an
agreement must be reachad with the police depart-
ment to allow detectives to continue their investie
LATONS IN (CItiin Cases,

Atter receiving this overview ot the project, two
and one-halt days were spent in two different court-
rooms, During this period, we observed a range of
wises, at least tour juventle prascoutors, and had
discussions with several of the judges,

In virtually all cases that were observed, the
javenile proscautors were poorly prepared and pre-
sented cases i sloppy fashion. In*nmany cass,
the juvenile proscoutor rosericted his role to asking
the police witness tor his name and shicld number
and then ashingz him what happened. If points were
nat dear, or at objections were made, it was nos-
mally the judee and not the juvenile proseoutor
whe mntervenad.

One particular case dramaticatly dlustrates this
point. A juvemle was chargad with possession of
stolen property and lotering, (This, incidentally,
wds one of muany cases where the petition was im-
properiy drafted. ) A police officer testified that he
observed. from g distance of S feet, one youth show
& glassine envelope to another youth and then
return it to his pocket. When the officer approached
the two souths, one fled. The officer then testified
that he reached into the pocket of the youth who
had the envelope and removed it The juvenile
proscoutor then attempted to introduce a laboratory
report establishing that the envelope contained a
small quantity of heroin. The public defender
ohjecred to the introduction of the report since
the heroin had not been brought into coure. He
also strongly suggesed that he would oppose the
introduc tion of the heroin on the basis of an unlaw
tul scarch and svieure. At this poine, the juvenile
prosccutor essentially withdrew from the proceed-
ings, He remained seated quictly while the judge,
in cffiet, had to play the government's role to
resulve the objection. The judge finally dedided to
continue the case and order the withess to bring
the evidence into court on the next hearing date.

Atter the case was continued. the judge turned
to the observers and said, “Isn't this awful.” He

absor stated that the juvenile proscutor’s presenta.
tion (or lack of i) was paintully typical,

In the other courtroom which was observed, tie
judge beaame angry on several occasions because
juvenie prosceutors Cand public defenders as welb)
were late or were totally unprepared to present
thuir cases, The judge was particularly angry sbout
one case in which the juvenile prosaator was
unprepared to deal with a neglect case which was
Uy vears old (he did not even know how it had
gorten on the calendar ).

The judges, in gencral, are highly critical of
juvenile prosceutors, One judge said that it was
ridiculous to have the City Attorney's Offee pre-
sent serious cases such as homicides sinee they are
not cquipped to handle them. He said thae assistant
district attorneys should he brought in to try scrious
cases. He then asked, "Would a districe artorney
assign a new lawyer or an older reject to try a
comphicated case?” He finally commented that the
Juvenile Court s a garhage bin of the systemy and
all agencies seem o assign their worst perseoncd,
Other judges suggested that the City Avorney did
not have any idea what the Juvenile Court is all
about and this was reflected by the performance
of the juvenile prosecutors, Stitl other judges com-
mented that since most juvenile proscoutons were
diserganized and genceratly unprepared, they simply
ignored them most of the time,

Surprisingly, cven with all this being said, the
judges all waneed to retain the program. Most of
the judges said that they had expressed support for
the program in a recent survey that had been con-
ducted bedause the juvenile prosecutors, for all of
their faults, are a substantial improvement over
what existed before, They also indicated that a
small number of the juvenile prosccutors were
quite good.,

In summary, our own obscrvations and inter-
views give a bleak picture of the arca now being
given priority by the project—the preparation and
presentation of cases, Cases, in general, are poorly
prepared and litde skill in advoaacy is shown, Per-
sonned scem, for the most part, to be of question-
able quality. When this is combined with the faces



that the City Attorney has provided no investiga
tive and virtually oo dercal stath, that statt have
not ver event begen o become involved in other
critical areas such as petition drattng, that statf
time is being increasingly committed to nonjuve
ntle caes, and that the planndd training program
tor the project has not vet even began, the proure
Beomes cven more dismal,

We asked a lay official in the City Attorney's
Otffice why the quabity of personnel was so fow in

the Juvenile Proscoutor Project, He fiest denied

that this was trae. He then acknowledased that
thure was o personned probiom, but that this prob-
fem was widespread within the Offne ot Cay
Attorney, "It s hard o ind places for older lawyers
of margmal quality, and it i haed to find good
young lawsers who are interested in the Juvenile
Court There s an inheront unattractiveness ahout
the avemle Court, Skilled advocstes would wane
to become wssistant distrive attorneys and not juve-
mle proscators,”

He insisted, however, that the projece had made
srear serides in one year and that the Office of City
Attorney was commitred to continuing the program
on an ongoing hasis. Another offical, however,
suzzosted that the City: Arrorney wall continue 1o
zive the projece low status,

Thus, the current assesment of the Metropolis
Juvenile Proscoator Project is that it i not mecting
any of the objectives set ont for it very well for
vagiety of reasons, some of which are dearly politie
cab Tt would e appear that there s little hope
tor mnprovenent anless substantial changes are
made i personnel and program content and a
stronger commitment to the juvenike proseoator
comept s made by the City Attorney,

NcGd AT NS v v ntation wlin
doo famidds cocort nd peil o et id Bemzer
b e appreaches for neeeting needs, It is extremely
dithicalr to assten o role tor government representa.
ton in the Motropolis Juvenile Court, since cases
mvolving jusetithes alone range trom minor mis.
et to homicide Without question, there is a
substantial need omerzing for zosernment repre-

sehitation in g narrow legal sense since procadural
sateguards for juveniles are espanding substan-
tally: there must now be a valid basis tor taking
& juvenile into custody: petitions must met the
requirenents of crimnal informations; illegally-
abtainad evidence cannot be used in a delinguency
hearing: juveniles cannot be detained prior to
haaring wichout cause for such detention being
shown, ¢t Therctore, government representation
is neaded 1o ensure that all legal & W constitutional
requirenients are met in cach case and also that all

Lases are prepared and presented in g skifltul,

- e,

Lawyer-ike fashion. This function witl undoubredly
continue to oxpand a8 requirements may soon
emerge tor preliminary hearings, for more liberal
pretrial discovery, and for more disclosure ar
disponitional hearings, Arguably, this function is
no different than that played by a districe attorney
in criminal cases,

But there is a strong sense that the role of a
government lawyer in the” Juvenile Court must go
beyond this traditional lugal role since the overall
goal of the Juvenile Court is to assure the most
constructive treatment program for childeen iden-
tificd as needing attention, In order for government
Liwyers actually to participate in the achicvement
of this goal, it may well be neeessary for them o
become knowleducable in treatment alternatives
and to work actively with police, with probation
ofticers, and with public defenders to make all vital
information readily available to necessary partics
to facilitare resolving these aases in advance of
hearings when it may I in the best interests of
the child to do so. It may also mean opening up
dispositional hearings to probe more decply into
treatment alternatives when there may be valid
objections to dispositional  recommendations,  In
other words, government lawyers can best assise
in achieving the Juvenile Court goal by developing
a concern for disposition. We are not suggesting
that juvenile proscoutors should become or replice
probation officers or social workers, We are hope-
ful, however, that they will use their position and
influctr ¢ to: 1) ensure that only legally-sufficient
cises are adjudicated; and 29 to ensure that cases



are resolved i the bese interests of the trcatment of

the culd consiveone with appropriate coneerns tor

public satety, Those obcctives cannot be met as

long as juvenile prosceutors fail to:

® Provide dircor gutdance to police on Law enforce-
et policy toward juveniles, on legal regure
ments, and on stationhouse diversion of cass;

Prepare guidehines tor intake ofticers;

Encourage prebearing roolution of cases cither
throush diversion ot cases or through propused
consent decrees throueh liberal dissovery and
interaction with law puardian and probation
sttt

Etectively investizate and present cases for all
fact-inding: hearings ¢Cindduding taking STCPS to
cisure  that  statutory  presumptions  gainst
detention, et are tollowad) and areempe 10
agree with law zuardians i advance ot hearing
what tacts remain in dispute; and,

Participate in  dispositional  bearings  when
underlying facts used 1o justity disposition are
in dispute or dispositional alternatives are not
early defined,

F. CONNECTICUT JUVENILE
COURT, THIRD DISTRICT,
HARTFORD

The Juvenile Court in Connectivue is an inde-
pendent statewide court system. The Hartford Juve
nile Court has jurisdiction over the Third District,
one of three districts into which the Juvenile Court
jurischction is divided. Each Juvenile Court Districe
has two judges: one of the judges in the Third
Districe s alwo Chiet Judge of the entire State
systa,

Under the present system in the ‘Hartford Tuve
nile Court, the proscution function is allocated
an ong three different levels of personnel: proba.
tion officers perform the great bulk of prosecution
functions; lawyers trom private practice are
assignad to serve as prosecutors Cadvocates™) at
certain stages of the very small number of cases
which are contested. and sometimes consult on
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int.ke soreening in uncontested cases on an af doe
basisy judees set certain prosceation policies, and
sumetimes make screening dedisions in particalar
cases, The scope of the role of Lawyersproscoutors
under the Harttord system can gencrally be char-
acteticed as narrow, They are given functions
which require technical Jegal expertise but are
ustally ut off from decisions requiring the exer-
cise of policy-Jaden “prosecutorial discretion.” The
profossional prosecutor is usad, one might say,
almost as a “hired gun.” cdosely confined by policies
made by the judges and probation staf.

tnitial screening decisions are made by the pro-

tion casework supervisor, who reccives all refer-
rals by mail. He sereens out cases on the basis both
of fegal suthiciency ¢whether ehe referral, by police,
school, or other source, contains tactual informa.
ton suthdient to establish the clements of a dolin.
quency offense).” and on the basis of suit.bility
tor Court handling, If the referral source has not
made sutficient efforts to fesolve the problems by
repeated offers of non-ourt services, et then
minor cases will be seferd back even though
legally sufficient. The intake philosophy is that the
Court is a “terminal agency™ for w:» only when
other resources are dearly umable to cope with the
prablem, ’

Delinquency sefereals which ase not rejected by
the casework supervisor are assigned to a probation
afficer, who summons child and parent to an initial
interview. At that interview, where 956 of “new”
children are not represented by counsed, the partics
are notificd of their righes, and the child is asked if
he is willing to admit the offense, If the child admits,
he signs a “statement of responsibility.” The pro-
bation oflicer then has the discretion to handle the
wise non-judicially (by dismissal with warning,
“adjustment,” or “non-judicial probation” for a
three month period), Certain offense categories
have been determined by the judges to reguire

¥ Delinquency” 16 a very broad catepory in Connesticut,
mcduwting 3 broad range of noncaimmal cmdict. There iy ne
sprarate *PINST caterty The proccdure in noelet - aws,
wWhih are proveutiad Iy the State Attarney Geoetal's otfice,
Was Bt Investisated,



judicial  handling (e, prosccutions,  whether
detised o admutted, ot thore s o legally sutiicient
vase, These so-callad mandatore™ ottenses incdlude
crimes ot violenee, drug selling, motor vehicde
atfenses,  shophtong, and  Childeen reterred 10
Court more than two or throe times, Sall, =8¢
ot all dehinquent cases processad by intake
are: handlad nonsjudicially. " Advocates” normally
have no contact with sich cases, In some cases,
even it the duld admits the offense, the probation
otheer will dedide that the case meries judicial
hamdling and will draee & pettion and return the
cse 1o his cawework supenysor tor approval, Nor-
nully, advedates have no contace with these
tuncontoted sy prosceations; the probation officer
who mude the intake deision functions as pros-
coutor night through the disposition stage: negotia-
ung with dotense counsel, and appearing at deten.
ten, adjudication and disposition hearings, In some
instances, however, the casework sapervisor will
desire legal advice concernmg the petition of Jegal
sutficicney of the case.”™ He will then consale with
an advocate, usually by telephone,

In those cases where the Child denies the offense,
the probation officer has no choice but 1o refer the
cne back to his casemork supervisor tor assign-
ment to an advocate. Al contested cases muse e
prosccuted by advocates, The major scope of pro-
tessiona] prosecution thus consists of the contested
portiont of the 250 of delinquency cases which are
judicially Zondled. Although we obtaindgd no i
mutes, this probably constitires only some 10 or
IS pervent ot all delinquency caves woepred by
the Juvemde Court at meake,

Advocates are assizned by the casework super-
visur from g list contdining over sixty names of
private practittoners who have mdicated their inter
oot i hoing assigned 1o represent the state or the
detense in jusvenile cases, amd whe have been
“accepted” by the court dork s quatified. The su-
pervisor assizens defense coutise! from the same list,
when the hild or parent requests counsel. How.

R HEE S tereg A S .h--?:"-f"4tr~'x-:n’.g
BT L L S AT S enmactoehe e It e A

ey € R ft-

[OR YRR T YO
MR A 44

ever, the judges have set the policy that no lawyer
is cligible to be assigned as an advodate and as a
detense counse! in the wourt; furthermore, a policy
exists to appoint as advocates only two or three
well-qualitied practitioners. In face, an estimated
NS or more of the cases assigned o0 advocates
are assighed to three Hartford practitioners, Al
thiee ane engaged in the general practive of law;
only one of them does substantial  Cprivately
retained ) criminal and juvenile defense work.

When an advodate is assigned a case, he reviews
it tor Jugal suthdency. Some advocates also screen
cises tor “proseautorial merit” beyond Jegal suthi
cietiey, and may advise against prosecuting erivial
offenses. It probation persists in wanting a petition,
they will refor the dispute to one of the judpes for
resolution. An advocate's approval of a case is often
conditioned upon the conduct of further investiga-
tion, which is generally assigned to the fulltime
investigator attached to the Court, The advocate
will prepare the case tor trial, induding the inter-
viewing of witnesss, otten in his private law
office, in advance ot trial, Although he will fre.
quently engage in discussions with defense counsel
prior to trial, most “plea-bargaining” by defense
counsel takes place with the probation officer
before a penttion s filed. Once the petition is filed,
cases are virtually never diverted prior to adjudi-
cation. The only possible sosult of postpetition
“bargaining™ is 4 dedision to admit the allegations.
Advacates do wer appear at disposition, however,
st that if detense counsel’s consent not 1o contest
the petition is conditioned upon some understand.
ing as to dispositional recommendations, he will
have to deal with probation as well.,

In practical offect, participation of advocates is
gencrally limited to only two stages, in the han-
dling of contested cases: sereening and filing the
petition, and adjudication hearing. They have no
role at hind-over procceedings, simply becse bind-
overs “never ocaun” M Advodates do not appear at

Pr€oaeetont landeover pales ane ovtiemely estinive The
Faomle ot wnindnn s exdlusee tor youte under 1o,
The vmiy vearhs subiat to bidoar ate those chareod with
teat dgre taunden, and the dacs have indeated thoe wonld
ot hels oxetond thear disorutien to and over ewen suddt cases.



detention hearings unless the child Jdenies the
offense, in which case & probable cause hearing is
held and the advocate participates. Pretrial motions
almost never are made—in part, the result of an
“open files” discovery policy, (The defense has full
access to all material —police reports, cte.—in the
petitioner’s file.) Nor has an advocare any role at
appeal, because appeals are not known ever to
ocur. The advoate’s role thercfore normally con.
Judes with the adjudication. However, an advocate
will appear at probation revocation hearings if che
youth denies his alleged violation of probation,
Advocates have also appeaned at rare collateral
attck hearings,

The following criticisms about the role of prose-
cution in Hartford were made to center staff by
participants in the process,

1. Intake screening,

a, Efficiensy. All participants agree that the
intake system as a whole Jocs an effective job in
screening out trivial cases and cases which mighe
be handled more satisfactorily withour adjudica.
tion. The sole possible exception here relates to the
inclusion of shoplifting among “mandatory”
offenses for adjudication hearing, but this is scen
as a question of judicial policy, rather than in cffi-
cienuy of intake.”™ But several participants stated
that the initial intake screening by prob tion—
prior to the time an advocate enters the case—is
inadequate. Many trivial cases are said to reach the
stage of initial interview with child and family,
Defense counsel may then enter the case, and have
to “waste” time convincing probation and/or an
advocate that the case be dropped. (One can only
speculate on the extent to which inadequate cases
are “admiteed 0™ by juveniles who are not repre-
sented by counsel, and then cither handled "non.
judicially” or prosecuted (as uncontested) without

WThe Chiet Judee reportedly feels thar middle-class chope
hitng offenses, whah have icreased matkedly in rowent years,
requite the swlomoin of judicial proceedings impress the
community with the seriousness of this conduct. Most wuch
vawes are actually dismissed  Some pastiopants questioned the

Risdom ot the Coutt's “unyielding”™ policy which prevents
pre-pention shivetaen of any such case.
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an advocate, One of the judges, however, did not
feel that screening of uncontested prosceutions was,
in the least, defective, on the basis of those coming
to trial before her.) Some of the participants sug
gested two solutions to the problem created by the
advouate’s late arrival on the scene under the
present system: cither to have an advocate involved
carlicr in the process (g betore cases are referred
by the probation case supervisor to individual pro-
bation officers), or to give some formal legal train.
ing short of degree training) o the probation
officers involved in intake, Mose prefeered the lat
ter, however, on the ground that a lawyer's “nar-
row” approach might hinder the free diversion of
legally sufficient cases at intake.

b, Probation Persomnel, Two criticism were
dirccted to the lack of specialization within the
probation staff. One source criticized the present
system whereby intake cases are channcled to the
same probation officer who has had prior contact
with the youth's court career. Another source cri-
tivized the fact that the same probation officer
makes the intake decision and later recommends
disposition. Both felt thae intake staff should be
distinct from regular probation staff.

¢. Deluy. A major problem has been that of delay
in satisfying roquests made by probation o advo-
ates for screening decisions. Delays of up to "a
couple of months™ have occurred between the time
the casework supervisor refers a “denial” case o
an advocate for his approval of the case for pros.
ccution. The delay was apparently attributable to
the fact that the file had to be sent by mail to an
advocate at his law office, and be mighe “sit on”
it for long periods of time. One month ago, a
“solution™ was found for the Hartford cascs by
arranging with one advocate to come to the Court
once every week, and to screen all the cases col-
lected for his review, He now makes over 9075
of all screcning decisions for the Court. The prob-
lem has not been solved, however, for prosecutions
within the Third District which take place in rural
locations—the judges “ride circuit” every week. In
this respect (and several other tespects in which
the Hartford system of prosecution works well)



there 1s more dissatisfaction with the handling ot
rural cases.

d. Expense. Advocates Cand detense counsel) are
paid $50 for pretrial preparation of cach case, and
another 850 for the adjudication hearing, It is fele
that by having one advocate comwe in to screen a
number ot files one day 4 week, it may be able to
pay for his sevices on some less costly basis than
850 per case screened,

e Intotigatiens. Several sources indicated chat
the investigative staff available to advovates are
insuthcient. The police are felt to do inadequate
investigation on many of the cases seferred to the
Court. Farther investigation is thercfore often
requited betore a petition can be filed. Adequate,
trained investigative personnel are not available,
with the result that many delays are caused.

2. Drafting of petitions. Scveral sources
criticized the quality of petitions, particularly in
uncontested cases, which are not subject to review
by an advocate. In confested wases, the advocate
who screens the case normally “suggests” language
for the petition to the probation officer, and that
language is gencrally wdopted. The solution pro-
posed was for advacates to draft or to review the
petitions in both contested and uncontested cases.

3. Detention bearings. As previously
remarked, advocates appear only at detention hears
ings if the youth denics commission of the delin-
quent act, in which case an advocate’s presence is
deemed  necessaty to argue on probable cause,
Otherwise, the probation officer argues the case for
detention. Probation officers are repertedly embar-
rassed in this role, because the deteation stage is
often their initial contact with a youth whose per-
sonal trust they seek to gain, and arguing for
detention they feel prejudices their position from
the start, (They reportedly do not feel any qualms
about advocating restrictive measures at the dis-
position stage, by which time they have established
a good relationship with the youth, and can frankly
disclose their views.) The need exists, therefore, to
expand the advocaee’s role to all detention hearings.
4. Disposition bearings, Most persons inter-
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viewed fele thae there was no nead for an advocate
at disposition. While a defense counsel rercly
opposes 4 probation officer’s recommendations tor
disposition, he dos reportedly play some roke in
informal consultation with the probation officer
prior to the actual hearing. One defense Jawycr
reported opposing the probation officer’s plan on
two owasions, and “winning” both tinws. The
sources unanimously seated their admiration for the
probation staff, who reportedly work hard tor good
dispositions short of commitment to the state teain-
ing school, They view the disposition decision as
a "social” issue, in which the prosecutor can make
no spedial contribution, Two lawyers, when pressed
by Center staff, conceded that in “scrious cases”
(where commitment was possible) an advocate's
participadion might be useful.

Although some participants in the process rec.
ognized a need 1o expand the ole of prosecution
in some of the arcas described above, most pre
terred the present method of appointing prosccu-
tors to a system of full-time prosciutors. For the
most part, those interviewed did not feel that the
law fees and the part-time arrangements adversely
affeceed the quality or continuity of service, Fus.
thermore, they felt that advocates were independent
even though they must rely upon probation for
appointments. Finally, they argued thae the Court
may not have sufficient business to warrane full-
time prosecution; even if it did, someone hired on
a full-time basis would undoubtedly be young and
inexperienced as opposed to the experienced law-
yurs now serving as advodates, Hartford is indeed
fortunate to have the kind of assistance i is now
receiving from private practitioness. It is anlikely,
however, given the need to expand the role of
prosecution in such arcas as petition drafting and
review, court intake, diversion, pretrial hearings,
investigation, etc., that exclusive reliance upon
part-time advocates will be feasible or desirable in
the future. This is particularly true if efforts a. »
made, consistent with this report, to utilize pres-
ceution in far more creative ways than have been
attempted thus far in Hartford or most othe,
jurisdictions.

T
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CHAPTER viI -

PROSECUTION GUIDELINES FOR BOSTON JUVENILE COURT

GENERAL PRINCIPLES FOR

JUVENILE PROSECUTION

1L

li

Q

ERIC

Aruitoxt provided by Eic:

The proscuutor is an wlz oot of the Suare's interest
in juvenile court. The “State's interest”™ is complex
and multnatued, and may vary with the type of pro-
ceeding and the nature of the partivular case. Fore
et st amdudes (a0 prorection of the community
trom the danger of harmtal wonduce by the restraing
and rehabibitauon of jusenile offenders; and (b
concern, shared by all puvende qustice system pere
soniel, as percwe patreec, with prometion of the best
mnterests of juvenjes, '

. To the extent that the Mate's interest in community

proteciion may contlict with ity nterest as paron
patriec in promoting the well-being of 4 particular
chuld, the proscutor will be required to balance the
interests bawed upon the nature and facts of the
particalar cawe For example, to the oxtent that
meerests have to be balinced in given caws, the
balance naght be struck in favor of community pro-
tection when the juvenile presents a substantial
threat to cmmunity secunty but of promating the
well being of a hild for mow ather types of
stuations,

- dn dis role as wfeocare, the prosecutor has respons-

bility to ensure adequate preparation and presenta-
ton of the Stre's cse from the stage of police
mvestigation through post-dispenition procesdings,
He is also committed gencrally o the advancement
of legrtinute law enfurcement and child welfare
goals by the participation of his office, together with
uther ageticies such as the public defender’s office,
in dratting court rules and legistation, in appellate
litigation. and 1n other activities which shape devels
opment of the law,

Commitment +o the rehabilitative philosophy of the
jusenile court bars the use of certain penal objec.
tives to achieve community secutity and protection,
Retribution, for example. is not a proper goal of
juvenile court prosecution,

1S Sime unnecesary exposure o juvenile qwurt pro-

veedings and to formal abeding and treatent in
the jusenile court process is often counter-produc-
tive for many juveniles, the prosecutor’s daty to
promote both the community’s longterm security
and the best interest of particular juveniles requires
himy to encourage and stimulate carly diversion of
cses fram the court and to seeve for imposing the
Jeast restrictive alternative available in tealing with
4 jusenile throughout the juvenile justive process,
It also requires that a prossautor prceed only on
legally sutficicnt complaints or petitions even though
a juvenile may require treatment or other types of
awistanee Responsibility i this area is ecercised
by such means as issuing enforcement guidelines to
the police, screenng out deficient, insufticient, or
trivial complaints, and actively encouraging and
participating in efforts to refer juveniles to other
agencies o reach agreement on other acceptable
dispanitions in cases where court handling is not
the best means for either protecting the community
of helping the Juvenile,

1.6, The prosecutor shares the responsibility wich other

juvenile court personned to ensure that rehabilitative
measures undertaken as alternatives to court han.
dling or pursuant to courtordered disposition are
actually carried out, and chat facilities and services
for treatment and detention meet proper standards
of quality,

L7 The presecutor has a duty to seek jastice in juvenile

court by insisting upon fair and lawful procedures.
This ennails the responsibility to ensure, for exam.
ple. that haseless prosecutions are not broughe, that
all juveniles receive fair and equal treatment, that
liberal discovery of the State's case is available o
defense counsel that exculpatory evidence is made
available to the defense. and that excessively hagsh
dispenitions are not soughe, It also entails the respon.
sibility to oversee police investigative behavior o
ensure its complianie with the law.



B. SPECIFIC GUIDELINES

In accordance with the preceding gencral prine
ciples and objectives, the tollowing standards are
~ proposed with regard to the establishment and
operation of an office for prosecution in the Boston
Juvenile Court.

210 An Othice for Proscwution should be established in
the Boston Juvenile Court, under the direction of a
Chief Juvenile Court Prosecutor,

Commentary. These standards envision the
creation of a spedialized office of  prosecution
located in the Boston Juvenile Court. Location of
the office in the Juvenile Court should serve to
facilitate cfficiency and promore close Haison with
the various other segments of court operation:
judges, the court clerk, probation, and the court
climic. The Chief Juvenile Court Prosecutor and
his prosccution staff will be trained attorneys and
will constitute an independent office for juvenile
prosecution which will be distinct in personnel and
organization from any other state or local prosecu-
tion apparatus. His dutics, which are elaborated in
the standards which follow, include some tasks
presently performed by personnel without adequate
legal training-—such as police and probation offi-
cers—and some tasks which are not «urrently any
particular agent’s responsibility,. Generally, he
should represent the Commonwealth at all stages
of prceedings in the Boston Juvenile Court and
assume overall responsibility for the investigation,
preparation and presentation of all cases involving
juveniles. Creation of a special prosecution office
should serve to centralize and coordinate the vari-
ous tasks appropriate to proper representation of
the state’s interest under the direction of persons
adequarcly trained to carey them out.

There is some merit in the suggestion that the
state advovate in juvenile courts should be given
some title other than “prosccutor,” in order to dis-
tinguish his special functions from those of crim-
inal court proscuutors, Professor Fox, for example,
proposes the title “Community Advocate.” ' In the

Thox, Proscecutors i the Juventle Court A Statutory Pro-
fonal, s Hary J Lo 55 1970,

Hartford Juvenile Court, the simple term “Advo-
cate” is used. We have used the term “prosecusor”
bewause we belicve its negative connotations are
offset by advantages of clarity and directness, It
should be possible to distinguish the functions of
this office from that of the District Attorney with-
out fesorting to more neutral labels which may
mislead the public.,

1. Police enforcement and investigation
2.2 In addition to the prosecutor’s responsibility to give
general guidance and assistance with regard o police
operations involving juveniles (see Standard 4.1,
infra) he should instruce and advise police officers

on matters pertaining to particular cases. His
approval should be required for all applications to

the court for issuance of arrest and search warrants,

Commentary. In Standard 4.1, infre. we sug-
gest that the juvenile court prosecutor should have
responsibilitics for general linison and assistance
to the police regarding enforcement methods
and policies in juvenile cases. That aspect of the
prosecutor’s interaction with the police concerns
relationships with the upper levels of police admin-
istration. This standard, in contrast, is addressed
to the prosecutor’s responsibility for relating on a
case by case basis with individual police officers
regarding cases they have brought before the court.
At this stage of the proceedings, the prosccutor
bears responsibility vis-a-vis the police on several
different levels. If the case is unsuitable for pros-
ccution because, for example, there is insufficient
evidence to support a complaint, or because it rep-
resents a class of cases which under applicable
enforcement guidelines should be handled without
court processing, the prosecutor is obliged to
explain these deficiencies to the officers concerned.
He has a similar educational role in cases which
reveal the use of illegal enforcement measures by
the police or other state agents. Whete more cvi-
dence is required for the prosecution of any case,
the prosecutor should so instruct the police and
provide gencral supervision over the subsequent
investigation, All of these functions are appropriate
to implement the prosecutor’s role as advocate



(General Principles, svpre, para. 3) and his gen-
eral duty to seeh justice tor juveniles (General
Principles, supre. para. 7).

This standard further establishes 3 requirement
of prior prosecutorial approval of police requests
for arrst warrants and scarch warrants. This
requirement is in Keeping with the prosecutor's
overall responsibility for proceedings which reach
the court stage, and for policies governing deten-
tion (Standard 2.3, infre). Arrest and search war-
rants authorize very scrious degrees of state inter-
vention, If roequests are screened by a legally trained
proseuutor prior to the time they are presented o
the wourt, the court can have increased confidence
in the justification for their issuance” Also, the
prosccutor should encourage the police o make
tull use of the power to obrain arrest and scarch
warrants in all appropriate cases,

2. Pretrial detention

23 The Jusenile Court Prosecutos should represent the
Commonwealth at detention and probable canse
hearings, He should also coordinate the exceution
of poliies governang pretrial detention of children.
In carrying out this responsibility, he may encourage
the promulgarion of written guidelines to govern
derention decisions made by police, detention per-
sonnel, and court saff,

Commentary. The prosecutor has an impor-
tant role to play at detention_hearings, where he
should represent the Commonwealth in addressing
the factual and legal issues which may arise, In
jurisdictions which hold “probable cause™ hearings
in juvenile cases, cither in conjunction with deten-
tion hearings or separately, the prosecutor has a
similar role to play.

This standard also places substantial respon-
sibility on the prosccutor for pretrial detention
policy. Juvenile detention policies must reflect a
delicate balance between the need to avoid unncc.
essary pretrial restraint of juveniles—in recognis
tion both of the harms suffered by children
confined in shelter detention facilities, and of the
duty to honor cvery child's right to liberty and the

“The provautor i aven this wreening seponability in the
Disteict ot Columbia.
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presumption of innocence which he enjoys—and
the aeed to protet swcicty and/or some children
against the harms which potentially flow from
unsupervised freedom, The person best siared to
express the community's view of this balance—
generally, in regard to the proper criteria for
detention, and specifically, in arguing the applica-
tion of promulgated criteria to particular cases—
is the Juvenile Court Prosccutor. This standard
therefore assigns him responsibility to participate
in the formulation of overall policy, and to oversce
its execution by the polive, probation and parolc
cfticers, and detention staff, While policy should
and musz e informed by the perspectives of these
other personnel, the prosecutor is well situated
to provide overi'f coordination,

In jurisdictions like Massachusetts which apply
the bail system to juveniles, the prosecutor should
cncourage the use of release on personal recog.
nizance whenever feasible. The prosecutor should
also be familiar personally with available shelter
and detention  facilities, and should encourage
cfforts by the Department of Youth Services to
make available appropriate new facilitics where
needed. Familiarity with available facilities will
¢huble the proscutor to fulfill his role adequatcly
as advocate at detention hearings. As stated in the
General Principles (supra. para. 6), the prosecutor
shares responsibility to ensure that these facilities
meet proper standards of quality. Where they do
not, he is in a good position to support attempts
by judges and others with special responsibility for
institutions of juvenile justice to bring inadequacies
to public attention. The same holds true, of course,
with regard to treatment facilities employed at the
disposition stage of procecdings.

3. Conrt intake

2.4, The prosecutor, in conjunction with probation staff,
has an important role at court intake to ensure that
cases inappropriate for judicial handling, and only
sich cases, are dismissed or diverted. Prior to the
filing of any complaint with the court the prosecu-
tor should review the case to assess its merits. He
also has the primary responsibility to initiate pro-
ceedings to transfer cases for criminal trial,



Commen: 'ry. The Boston Juvenile Court
currently liks any developed system of intake
sreening ang diversion. This standard proposes
that an int: ke structure be establi<wed and that the
prosecutor play an important role in its operation,

The prosecutor has functions at intake in rela-
tion to three objectives: 1) screening of proscoy-
tions for legal sufficiency, to ensure that any
coetcive treatment, whether administered on a
formal or “informal” basis, rests on an adequate
legal basis; 1) prosceuting or diverting legally
suffivient cases according to “public policy™ con.
siderations regarding the nature of the conduct
allegeds and 3) prosecuting or diverting legally
suthicient cases on the basis of the juvenile’s indi-
vidual needs or propensitics.

The first function, screening of complaints™ for
legal sufficiency, entails review of the allegations,
and of the evidence adduced in support thereof,
to determine two things: whether sufficient com-
petent evidence exists to support a prima facie
case that wavwardness or delinquency, as defined
by statute, exists; and whether the complaine as
drafted is beth legally sufficient and sufficiently
detailed to give fair notice to the juvenile of the
matters charged, These functions implement che
principles that “a prosccutor proceed only on
fegally sufficient complaints . . . cven though a
juvenile may requie treatment or other type of
assistance™ (General Principles, swpra, para, 5),
and that “the proseautor has a . . . responsibility
to ensure . . . that bascless prosccutions are not
brought.” (General Principles sapra. para. 7). It
would be dearly improper to permit the institu.
tion of court proceedings on the basis of a com-
plaint which was known to be insufficient two
warrant court jurisdiction. Because the issue of legal
suficiency is a technical one, the screening respon-
sibiliy should be exercised o reviewed by a
Laiwyer-prosccutor, rather than by a layman,

To emable the proscoutor to perform these func

"The “vonplant” et ander Mawachasetts law to the
tormal plesding alleang waywar iness of delingquency, known in
sttt urisdictioas s the " petttion © Xe refer 1o the intormant’s
pleostion o the e tor the thne of & amoslaine ay the

tetquest for Lompiant

tions within the statutory framework of cxisting
Mussachusetes law, it might be ruquired that no
complaint should be accepred by the court clerk
(as a basis for the issuance of process under Mass,
Gen. Laws Ann. ch. 119 § 5.1) unless the prosecu-
tor has countersigned the pleading. This would
not climinate the court clerk's present functions,
but would crect another screen between com-
plainants and the issuance of summons, in the
person of the prosecutor, Nor would this require
that complaints be drafted by the proscutor.
although that might be desirable in some cascs;
complaints mighe still be drafted by the clerk’s
office, but simply reviewed and counter-signed by
the prosecutor,

With regard to the second and third objective:
of the prosecutor’s involvement at intake—toe
divert or prosccute legally sufficient cases on
grounds of public policy or individual attributes—
it is essential that some mechanism exist wherchy
the prosccutor can challenge a refusal by intake
personnel to recommend the institution of pro-
ceedings, It is most important that intake staff
have the discretion to screen out or divert cases
even when sufficient evidential basis exists to sup-
port the filing of a complaint. As the General
Principles state (sapra, para. 5), “unnccessary
exposute to juvenile court proceedings and to for-
mal labeling and treatment in the juvenile court
process is often counter-productive for many juve-
niles.” In many cases technically warranting pros-
ecution, neither the juvenile’s nor the community's
interest would be served by such action. Instead,
informal resolution of the precipitating dispute,
perhaps accompanied by diversion to other com-
munity scrvices agencies, would be indicated. How-
ever, in some instances the police or other com-
plainant will feel aggrieved by an exercise of intake
staff discretion to dismiss a legally sufficient cas-.
In those cases, the disagreement should be referred
to the prosccutor for his judgment whether, all
things considered, the community’s interest would
be furthered by the institution of proceedings. At
that juncture, the prosecutor could cither be given
unreviewable authority to sustain or overrule the



intake recommendation, or power only to “appeal”
the intake umt's retusal to the judge for final e
sion on whether a complaint should be filed. The
former solution has the disadvantage of permitting
the proscutor to overrule the “expert judgment”
of the intake unit's sodial work staff as to the
overal! desitability of proscoution; the latter solu-
tion arguably requires the court to exercise a
“prosceutorial discretion” incompatible with a pos-
tute of judicial ncutrality. Permitting the judge
to make the final dedsion as to the desirability of
proscaution may abwo lead him re pre-judge aases
which might later be presented to him for adjudica-
tion. In courts like the Boston Juvenile Court,
W hich have more than one judge, in such cases the
judge can, of vourse, disqualify himsclf,

Similar considerations arise with regard to a
dosely related question: Should the  proscoutor
have an option to oppose an intake staff recom-
mendation o file a complaint, although the evi-
dence is Jegally sufficient to support an adjudica-
tion of waywardness or delinquency? A strong
argument can be made that the prosecutor should
not be bound by intake staff recommendations to
file a complaint,’ cven when sufficient legal grounds
for prosecution exist. The prosecutor is in a unique
position to weigh other factors which properly
bear upon the dedsion to prosecute in CGuvenile)
court: whether the community interest in proseeu-
tion justifics the expenditure of scarce enforcement
and prosecutorial manpower, and of court
resources; and whether in his professional judg-
ment it is the sore of case likely to result in adjudica-
tion, given judicial attitudes, and credibility of wit-
nesses The prosceutor’s vantage point in the system
arguably gives him a unique expertise which should
not v subscrvient to the judgment of other intake
scaff,

A distinct bur related question covered by this
standard, whether a juvenile should be diverted
from the juvenile court to the criminal justice sys-

YOr a4 partnalar Lind ot Gmplant ather than another,

v ¢ whether delinguency sheudd be alleged, or need tor qare
amd protecten,
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tem through transfer proceedings,” also turns upon
the prosecutor’s spevial competence to weigh the
competing considerations and decide whether to
request such a transfer. In his capacity as advocare
for community interests, be should bear primary
respomsibility for this dedsion, on which consulta-
tion with complainants and incake staff will be
influcntial but not binding. Of course the transfer
issuc is finally for the court to decide, but allocatin
t the proswcutor the responsibility for initiating
those proceedings frees the judge to maintain an
appropriatcly ncutral posture prior to the hearing
on that issue,

Two other issues relating to the structure and
operation of intake screening and diversion
machinery  will fequire . resolution.  These are:
should the intake unit have authority to postpone
the decision whether to institute formal proceed-
ings for a substantial period of time, while it
administers “informal sctvices” to the alleged
offender; or should prior judicial approval be
required for the provision of extended services
before adjudication? And, what criteria should
guide preadjudication screening and diversion of
cases? With regary to the first question, the system
in some jurisdictions wherchy court intake staff
may delay filing a petition for a long period while
the youth “voluntarily” participates in informal
probation has been criticized. The defect in such
practices relates to the inherent coerciveness of
such restrictions, imposed at the uncontrolled dis-
cretion of intake staff, whose power derives from
their ability to file a petition at any time if the
youth fails to “cooperate,” To control this practice,
some jurisdictions have adopted the intake system
proposed by the Children's Burcau Legislative
Guide for Family and Jurvenile Conrts (1969), § §
13 and 33. This system permits intake staff to
attempt an informal scttlement of the case for a
very short period of time." If a petition has not
been filed by the end of that period, it can never

e Mass, Gen. Laws Ann. oh. 119 § 61,

$The Legndatrie Guide i ot entirely Jear whether that
poriod is ten days (8130 1 or thirty days 8 130d) )2 wen
Jdugs was probably intended.
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be filed. “Informal services” may be offered for an
extended period as o means of diverting the case
without an adjudication, but the judge, and not
solely intake staff, must approve and superintend
such arrangements in the torm of conseat deerees.”
The Le cidateee Guide restricts the length ot time
in which the formal proscoution may be revived
it the youth violates his agreement under the con-
sent decree, And the prosccutor lacks discretion to
press tor an adjudication so long as the decree is
not violated.

The consent derer device, combined with strice
limitations on the intake unit’s power to postpone
filing a complaint pending the outcome of informal
diversion efforts, would seem most in keeping with
past and current arrangements at the Boston Juve-
nile Court, Estended pre-adjudication diversion
efforts are commonly made by the judge, in the
torm of “wontinuance withour a finding,” rather
than by other staff free of judicial supervision. In
other juvenile courts, however, the bulk of diver-
sion activitics may take place prior to the filing
of a petition, In such courts, the prosecutor should
exercise responsibility to ensure that abuses do not
occur. He might do so by issuing intake policy
guidelines, as discussed below,

The second and final issuc for discussion involves
the source and content of the criteria which should
be emploved to govern intake screening and diver-
sion decisions, both prior to and following the
filing of a complaint. It is clearly desirable thae
the criteria governing intake be articulated in some
form such as internal policy guidelines, to ensure
rational, unitorm and reviewable decisionmaking,®
We have pointed out that various models exist for
deciding the prosecutor's precise role in these deci-
sions, bevond his root function of screening com-
plaints for legal sufficiency, Regardless of his role
in the intake process, however, he should play a
substantial, if not leading, role in the formulation

Tl wane uriclicnems the pProscutar’s agreement to 4 won.
it decrer a4 prnoguiare te it asian e, others, the
prosccutor bas the rutht o make obgotors to 4 decree, but
the nelee may vermde s objecnons

Ssee Ametwan Bar Avvuration, Navdavd, Rilatime . the
Prowogteom Faectom 19700 g0 8 28,
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and enforcement of intake criteria. This conclusion
follows from his overall responsibility for law
enforcement and  prosceution policies, and  for
“actively encouraging and participating in efforts
to refer juveniles to other agencies to reach agrees
ment on other aceptable dispositions in cases
where court handling is not the best means for
protecting either the community or the juvenile.”
(General Principles, supra, para, $).

4. Diversion of cases before adjudication

2.5, Insuitable instances the prosecuror should encourage
the use of consent decrees to avoid adjudication in
cases in which a complaint has heen filed,

Commentary. Standard 2.4, supra, gives the
prosecutor a responsibility to encourage the diver-
sion of suitable cases from juvenile court in the
period before a complaint is filed. This diversion
responsibility is extended, by this standard, up to
the time of adjudication. Since judicial approval is
necessary for any decision to suspend or withdraw
prosecution once a complaint has been filed, the
“consent decree” mechanism has been adopted in
several jurisdictions. See Commentary to Standard
2.4, supra. In the Boston Juvenile Court, conssnt
deerees as such are not used, bue the device of
“continuance without a finding” serves the same
basic purpose of suspending the proceedings for
a fixed period while the youth submits to judicially
spousored supervision or treatment. The purpose of
this is to try to terminate the proceedings without
resorting to a formal adjudication of delinquency
or waywardness, Such diversion is to be encouraged
by the prosceutor, in order to safeguard the juvenile
from unnecessary proceedings and stigma, to gain
his cooperation in the program of correctional
treatment, and to conserve judicial time. This stan-
dard therefore imposes on him the duty to encour-
age the use of post-complaint, pre-adjudication
diversion through constructive negotiations with
probation and defense counsel,

5. Preparation of cases for trial

26. The proscutor has primary responsibility for pre-
pacing cases for trial, including the selection, inter-

f‘4



viewing and summoning of witnesses, and the con-
duct of further investigstion when necessary,

Commentar Paragraph 3 of the General
Principles, swpra, states: "In his role as advocate,
the prosecutor has responsibility to ensure adequate
prepatation and presentation of the State's case,
from the stage of police investigation through post-
disposition proceedings.” This standard implements
that principle by stating the prosccutor’s duty with
regard to preparation for trial: to select, ingerview
and summons witnesses, and to see that further
investigation is carried out when necessary. The
latter task might be arcomplished by use of the
police, or by investigative staff attached directly to
the prosecutor’s office. See Standard 3.2, infra. on
personnel. In general, the prosecutor’s investiga-
tion and preparation for crial should meet the
standards established by the American Bar Asso-
ctation, Standards R *ing to the Prosecution
fanction, §§ 3.1-3.3,

6. Pretrial motions and discovery

2.7, The prosecutor has the responsibility to represent
the State st hearings on pretrial motions. He should
also be available to confer with defense counsel
before trial for the purpose of expediting resolution
of the case, This includes the duty to grant liberal
discovary to the defense.

Commentary. The prosecutor’s responsibility
to appear as advocate of the State’s interest in
juveaile court proceedings requires that he take an
active part in making and responding to pretrial
metions. In addition to hearings on bind-over and
detention, discussed swpra, these may include
motions to suppress evidence, grant discovery, order
a medical examination, or dismiss a complaint on
double jeopardy grounds.

The prosecutot’s interaction before trial with
defense counsel should not be limited, however,
to adversary motion practice. The prosecutor has a
very important role to play in cooperative rela-
tionships with defense at this stage. He should take
the initiative tu elicit defense views on such issues
as whether the evidence warrants filing of a com-
plaint, whether there are desirable possibilities for
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diversion without adjudication, and whether certain
issucs can be disposed of prior to trial by stipulation
or otherwise. In the interest of fair and expeditious
handling of the case, he should grant the Jefense
liberal discovery of information and matcrials
in his possession, within such limits as have
been established by the American Bar Association,
Standurds Relating to Discovery Before Trid
(Approved Draft, 1970), This includes notifying
the defense of any exculpatory evidence, and of
the substance of any written reports resulting from
social investigations under Mass, Gen. Laws Ann,
ch. 119, § 57, and from medical, psychological, or
other examinarions. See General Principles, supra.
para. 7. On the other hand, the prosecutor’s legal
training enables him to judge when defense
requests for discovery should mot be granted—in
order to protect the identity of informants, for
example. Liberal discovery can expedite no- only
the conduct of adjudicatory hearings, but also the
contingent planning of dispositional recommen-
dations.

7. Pi-sentation of State’s case at trial

2.8. Professional prosecutors should represent the State
at trial whenever possible. Where manpower limita.
tions necessitare the use of non-professionals, such
as police or law students, they should act under close
professional supervision, and only in restricted cate-
Ruries of cases.

Commentary. This standard proposes that
professional prosecutors should represent the state
at trials whenever possible, This contrasts with the
current system of prosecution in Boston Juvenile
Court, which relics almost exclusively upon non-
lawyer police prosecutors. The proposal is based
on the belief that introduction of professional
prosecution in all cases will raise the general level
of representation presently afforded both the state
and the defense.

Should manpower limitations necessitate the
continued use of police prosecutors in some cases,
or limited prosecution by law students or other
non-professionals, then those persons should oper-
ate under the close supervision of the Juvenile



Court Prosccutor.  Furthermore, certain  cases—
which present major legal or evidentiary problems
~—should not be: handled by non-professionals. We
also recommend that an investigating police officer
not be cligible to prosecute “his own™ case, because
of the awkward role conflices inherent in that
situation,

8. Disposition

29 I there is a tinding of delinquency or waywardness,
the prosecutor should ensure that a fair disposition
heariag is held. and that appropriate recommenda.
rions for dispsition are presented to the court. In
appropriate cases, he should make a recommenda-
tion as to disposition based upon his own knowledge
uf the case. The objective of the recommendation
should be to scure not the most severe disposition
in each cave. but one entailing the minimum reseric-
ton om the Child calculated to prevent further delin-
quency or waywardness. To this end, the prosecutor
should consult with probation staff and, if requested
by counsel for the child, should disclose the disposi-
tion recommendation he proposes to make to the
ourt and the reasons therefor,

Com mentary. This standard asserts the desic-
ability of continuing the lawyer-prosecutor’s
involvement in the case past the adjudication,
and into the disposition stage. His functions at
disposition are of two kinds. First, particularly
where the underlying facts supporting alternative
dispositions are contested, he has the responsibility
to ensure that the hearing to establish those facts
is fair, and that only reliable evidence is intro-
duced. Second, he has responsibiilty to ensure that
an adequate dispositional recommendation is placed
before the court. He may do this in several ways.
By advance consultation with both probation and
the defense, he may stimulate them to conduct the
necessary investigation and planning to propose
recommendations—either separately or in concert
—which scem acceptable. In addition to serving
as a catalyst to others, in somc cascs the prosecutor
may feel constrained to make his own disposition
recommendation to the court, in opposition to that
proposed by probation and/or defense. His duty to
do 5o stems from his role as advocate for the com.

munity, and a conception of the probation staff as
experts, not advocates. As an advocate, the pros-
ccutor rather than the probation officer is the
apptopriate person 0 communicate with the
defense and if necessary, to contest dispositional
recommendations which may be made by the
defense, His presence not only frees probation from
the burden of advocacy, but may free the defense
lawyer from any inhibitions he may have in oppos-
ing the recommendations of lay probation officers
for fear of arousing the court’s "protective” reac-
tions or endangering cooperative relationships with
this probation staff.

In those courts where probation plays an asser-
tive role at disposition, the prosecutor may find it
unnecessary in some cases to appear at the disposi-
tion hearing, especially in minor and uncontested
cases. But the prosecutor should never abdicate
his overall responsibility to ensure that the court
is presented with concrete and acceptable disposi-
tion recommendations and that open communica.
tion and disclosure exists between probation and
the defense prior to disposition,

9. Appeals and collateral attack

2.10. The Juvenile Court Prosecutor should represent
the State at appeals and in collateral priceedings,
whether in the Juvenile Court or other court.

Commentary. The system of prosecstion in
the Juvenile Court envisioned by these utandards
is characterized by a unique approach to represen-
tation. This approach would be fosteted by special
training and experience. See Standard 3.3, infra.
In order to safeguard the integrity of this system,
it is important that the Juvenile Court prosecutor,
rather than a District Attorney or other outside
lawyer, represent the State in appeals and collateral
proceedings such as babeas corpus petitions. Suffi-
cient manpower should be allocated to the Juvenile
Court Prosecutor to meet these demands as they
may arise.

10. Proceedings at the correction stage

2.11. The Juvenile Court Prosecutor should represent the
State ir proceedings to modify of terminate dis-



posittonal orders and teestment measures, including
proceedings to revohe probaton and parole

Commentary. Juvenile Court procecdings do
not always terminate with the findings at disposi-

tion, Further proceadings may ocour such as revina-

tion ot probation or paroly, procevdings to mudity,
extend or terminate dispositional measures, and
proceedngs o seal or expunge records. At such
procecdings the State should be represented by the
Juvenile Court Prosa utor, whose role is to inter-
pret and advocate the community's interest in the
outcome of the proceedings, It is far preferable for
the prosccutor to argue the case for revocation of
probation, than for example. for the probation offi-
cer involved to dp so. Not only might the probation
officer be a witness in the proceedings, but per-
forming the advouay function may interfere with
his other roles visaevis the probationer. Profes.
sional prosccution is also desitable in view of the
increasing extent to which  Constitutional  due
process requirements are becoming applicable to
these post-dispositional stages of proceedings. Lay
advocates may not be equipped to deal with the
manifold technical issues of procedure, evidence
and substantive “rights to treatment™ which may
arise.

11, Personnel and traininc

31 Jusenile Court Prosccutors scould be members of
the Har. They should have demonstrated legal abitiry
in the field of juvenile or criminal justice, demon-
strated interest in the problems of juvenile delin.
quency and a2 commitment to non-punitive responses
to those problems.

Commentary. The fundamental premise of
these standards is that the prosecutor in juvenile
court ought to be a lawyer. Therefore, this standard
requires that he be a member of the Massachusetts
Bar. While demonstrated proficiency in criminal
or juvenile justice is also made a necessary condi-
tion of cligibility, it is not a sufficient condition:
a sympathetic interest in the problems of juvenile
delinquency, and a demonstrated personal commit-
ment to a non-punitive approach to these problems,
are also essential criteria for selection. The prosecu.
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tor will therefore be a lawyer familiar with the
“social” philosophy of the Juvenile Court, and
committed to its constructive goals. He must have
the ability to communicate well with both legal
and non-legal personnel in and outside of the
Court.

Given the broad scope of the prosceutor's rospon-
sibility cnvisioned by these standards, the Chict
Juvenile Court Prosccutor must be a full-time,
saluried official as should the assistant prosecutors
under his supeevision. Under special circumstances,
prosccutors might be assigned in individual cases
from among interested and qualified private prac.
titioners, like the system used by the Hartford
Juvenile Court, If assigned prosecutors are used,
they should be required to participate in the train-
ing programs recommended by Standard 3.3, infre,
and they should work under the gencral super-
vision of the Chief Juvenile Court Proscoutor,

There are many options for the method of
appointing the Chief Juvenile Court Prosecutor.
He might be appointed by the Districe Attorney,
by the Corporation Counscl, by the Governor
acting upon the recommendation of a special board
or council. For any case, the Chief Judge of the
Juvenile Court should participate fully in che
appointment process. The precise method of ap-
pointment to be chosen is a matter which requires
further study. During an interim year of experi-
mentation, however, we anticipate that the juve-
nile court prosecution office would be a special
project funded within the office of cither the Suf-
folk County District Attorney or the City of Boston
Corporation Counsel.

3.2 In addition to lawyers, the Office of Prosecution
should include adequate numbers of erained social
workers, criminal investigators, and para-profes.
sionals in law and social work,

Commentary. This standard outlines the
major personnel newds of the Juvenile Court Office
for Prosccution, The Chief Prosccutor should
supervise a staff of lawyer-prosecutors adequate for
the legal demands facing the office. In addition, he
must have ready access to the services of social

.
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workers to conduct sodial investigations at various
stages: intake, hindover, detention, and disposition
principally come o nund. These soctal workers
nced not necessarily be attached to his office; in
some courts they may be orzanized in a separate
probation unit, and ceordinate i some way with
the proscutor’s offive. Skilled investigators with
exporicnee i criminal investigation are an essen-
tial resource for the proscoutor, Froquently, ases
referred to juvenile court have been incompletely
investigated by the police or other referral source,
and the dedision o prosecute may be conditioned
upon the conduct of further investigation. Investi-
gators attached o the court ought o be available
to do this under the prosecutor's direct supeevision,
Para-professional personnel in the ficlds of law
and social work can also perform useful roles for
the office. In a university community like Boston,
students are particularly available for this function.
The use of law students, for example, o perform
legal tasks at intake screening, investigations, at
various sores of simple pre- and post-trial hearings,
and at the adjudication hearing under adequate
supervision is an ateractive possibility, and one of
proven advantage in other current legal contexts.
The educational value of such experience to the
students is substantial, For the community, students
provide an inexpensive but competent and ener-
getic resource. The long-term value of exposing
students to the theory and reality of the juvenile
justice system would be incstimable. Finally, the
student connection can and should be used as the
basis for conducting continuous rescarch and evalu-
ation of the proseeution function in the court, as
well as other aspects of the juvenile justice system,
33 A spwaial training program should be devised and
administered o Juvenile Court Prosecutors and
uther othcer personned. Training should include both
initial orientation, and continuing education involy.

ing laison with related agencies in the field of
jusenile justice,

Caommentary. Even assuming the exercise of
special care in staffing dedsions, there will be need
tor a training program designed to orient juvenile
prosceution lawyers and other personnel, and to

maintain a continuously high standard of knowl-

edge and understanding in their work. Oricntation

training might be achieved by an intensive program
of lectures, readings, discussions, and institutional
visits, designed to familiarize staff with the court
and its processes, the background and philosophy
of juvenile justice institutions, and the interplay of
court and other community agencies such as the
schools, welfare administration, police, and health
care systems, Training should also introduce staff
to the treatment services locally available outside
the court and to skills required for selecting the
facilitics appropriate for particular children and
familics. A manual of prosecution policies and
procedures should be prepared, for continuing use
in operations and in orientation of new personnel.

Part of the training program should also consist

of periodic seminars or conferences at which pro-
sceution staff would meet with persons from other
organizations involved in the juvenile justice sys-
tem: police and school officials, representatives of
private and public treatment agencics such as the
Department of Youth Services, public defenders,
etc., to exchange views on problems of common
concern. Such forums would contribute to main-
taining an open perspective in the prosecution
office, and to a continual refocusing upon the non-
punitive goals of the court.

3., Including the Chicf Juvenile Court Prosecutor, the
Otice of Prosecution should be staffed by four full-
time prosecutors, It is further contemplated that law
students will be uvad 1o provide supporting services
and that investigative and social service liaison
assistance will be required.

Commentary. The question of manpower
standards for prosecutors’ offices is one for which
few guidelines are available. An examination of
the litcrature and consultations with the National
Association of District Attorneys reveals no reliable
guidelines for determining proper prosecutorial
staffing needs. In the area of juvenile prosceution
which, until recently, was largely undeveloped, the
problems in this regard are even more pronounced.
The widely varying scope of responsibility which
prosccutors have in different jurisdictions and the



organizational and procedural variations sraong
juvenile courts m the United States proviee fow
reliable models.

In the Boston Juvenile Court, with 2o previous
expericnee in the use of professional prosecutors,
the dithalty in making accurate manpower pro-
jections is further compounded. Furthermore, these
standards contemplate 4 tar more expansive role
for proseeution than is currently played by police
prosecutors, These broader responsibilities, which
would include participation in screening and divert-
ing cases and in the preparation of consent dedrees,
could have an effect on the number of cases which
requi v @ full hearing on the facts. On the other
hand, the creation of mochanisms tor increasing
pre- and postcomplaine diversion  opportunitics
may well increase the number of court referrals.

However, while difficult, o reasonable assess.
ment of prosscutorial staff needs is not impossible,
In the opinion of the Court’s Chict Judge, five or
six attorney-prosecutors would be required to pro-
vide comprehensive, high quality community repre-
sentation. L. support of this cstimate, it is noted
that the four o six public defenders who now pro-
vide defense representation in the court do not
have sufficient time to prepare their cases ade
quately, Our own obscrvations indicate that two
prosecutors would be essential merely to provide
bare physical coverage for the court's two court-
rooms which are froquently in simultancous ses-
sion. It is not unrealistic to assume that the prose
cutor’s out-of-court responsibilitics would consume
an amount of time at least equivalent to that com-
mitted to court appearances. Accordingly, it is anti-
cipated that a minimum of four prosecutors would
be required to provide adequate sesvices in the
court and that a larger number may well be neces.
sary. In the King County Juvenile Court ( Seattle,
Washington ), which has twice as many annual
court referrals as the Boston Juvenile Court but
only half the number of cases which are judicially
disposed of, four prosecutors are used. It is belicved
that with the cffective utilization of law student
personnel to provide back-up assistance (e.g., inter-
viewing witnesses, conducting legal research, pre-

paring and arguing motions, ctc. ), a full-time staff
of four prosecutors would probably he sufticient
in the Boston Juvenile Court. The assignment of
prosccutors from the private bar should he con-
sidered as a temporary measure to selieve serious
cascload pressures in the event thae they arisc,

The juvenile prosccutor may also require the
supporting services of an investigator and an indi-
vidual to assume social service liaison responsibili-
ties. Depending upon emerging needs, these posi-
tions may be fitled by assigning personnel from
other agencies (e.g.. police or probation officers).

As stated carlicr, staffing requirements for a
juvenile prosecutor’s office are dependent upon a
wide assortment of variables, For this reason, it is
not suggested that staffing recommendations for
the Boston Juvenile Court would necessarily apply
to other courts. However, in detetmining prosceu-
torial needs, consideration should be given to the
following factors: the scope of proscutorial
involvement (will he play a role in intake deci-
sions, diversion and disposition); the cxtent to
which present court resources will retain respon-
sibility for prosccutorial functions (for example,
drafting petitions) ; the court’s cascload (including
non-judicial adjustments, judicial proccedings and
contested cases )3 the amount and scope of defense
representation; the number of judges who hear
juvenile cases at the same time; and the availability
of supplemental personnel resources (eg.. law
students).

12, Relationship with otber agencies

+1. The Office for Juvenile Prsecution should consule
regularly with the Office of Legal Counsed o the
Potice Department, for the purpose of,

*a) keeping the police informed of current Jegal
and court developments;

(hiencouraging and assisting in the preparation
and enforcement of Police Department guidclines
for juvenile cases, including criteria for police inter-
vention, custody and detention practices, and dis-
cretion to dispose of cases without referral to court,

Commentary, In Standard 2.2, swpre. we
addressed ourselves to the prosceutor's role in relat-
ing to individual police officers about the conduct



of particular caws. This standard envisions a
broader role for the Oftice tor Proscoution in rela.
tion to the Police Department-—that of general
haison. This ought to be a multitaceted role. In
one aspat, the proscouator seeves as advisor and
asantant to the police, communicatng court atti
tudes and current legal developments, with the
aim of improving police effectiveness in dealing
with the court. In 4 dosely related aspect, he helps
to shape police entorcement policy, so that it com-
ports with the overall goals of justice, including
resort to the court only when necessary and proper
under express, fair criteria, Lastly, in his liaison role
he helps the court to avert or meet criticism by
interpreting sty policies and actions to the police.
He thereby helps in insulating the judges from the
pressute to respond to such criticism. As a lawyer
and prosceutor, he is likely to gain a more sym-
pathetic hearing trom the police that, for example,
might a4 head of juvenile court probation ser-
vices, For all thuse reasons, we believe the prose.
cutor's ligison rele with the police is of principal
importance,

12 The Ottice of Juvenile Prosccution should consule
recilarly wath the departments of probation and
vouth services  to fadilitate: mutial coordination
with reard o the functioning of probation and
treatnnit services It should alve maintain con-

tinuous liason with public and private community
agencies which provide preventive amd treatment
sV e o juseniles,

Commentary. The Oftice for Prosecution in
the Juvenile Court plays a key role in the enforce
muent of the law involving youth. In order to func.
tion cffectively and efficiently, the Chief Juvenile
Prosccutor must maintain  regular liaison with
agencies other than the Police Department which
affect youth, Coordination with probation and
youth services administrators is of crucial import.
ane, since these agencies are directly engaged in
the treatment and control of prosecuted youths,
Liaison with other public and private agencies,
including the school system, child welfare orga-
nizations, and private treatment agencics is also
important. To them, the Chief Juvenile Prose
cutor can serve as spokesman for the court in
explaining prosecution and wreatment policics, and
in stimulating cooperative responses from the com-
munity. For example, the prosecutor might explain
court intake policy to school administrators, to
encourage them not to use the court as a "dumping
ground” for truants who might otherwise be dealt
with more cffectively. In such liaison efforts, the
proscoutor may in appropriate instances be able to
insulate the Juvenile Court Judge from community
pressures or misunderstanding,



APPENDIX A

SURVEY CITIES

Questionnaires were sent to juvenile court judges serving in the 100 largest cities in the United States, as
listed below, The thirty-two cities which bear an asterisk (*) are those from which no completed question-
naires were returned,
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New York City, New York
Chicago, Hlinois

Los Angeles, California
Philadelphia, Pennsylvania
Detroir, Michigan
Houston, Texas
Raltimore, Maryland
Dallas, Texas
Washington, D, C,
Cleveland, Ohio
Indianapotis, Indiana
Milwaukee, Wisconsin
San Francisco, California
San Dicgo, Catifornia
San Antonio, Texas
Boston, Massachusetts
Memphis, Tennessee

St Louls, Missourd

New Orleans, Louisiana
Phocnix, Arizona
Columbus, Ohio

Seattle. Washington
Jacksonville, Florida
Pittsbusgh, Pennsylvania
Denver, Colorado
Ransas City, Missouri
Atlanta, Cieurgia

Buffalo, New York

€ incinnati, QOhio
Nashville-Dasvidwon
County, Tenn.

San Jose, California
Minnecapolis, Minnesota
Fr. Worth. Texas
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Toledo, Ohio

Newark, New Jersey
Portland, Oregon
Oklahoma City, Oklahoma
Louisville, Kentucky
Oukland, California
Long Beach, California
Omaha, Nebraska
Miami, Florida

Tulsa, Oklahoma
Honuolulu, Hawaii

El Paso, Texas

St. Paul, Minncsota
Norfolk, Virginia
Birmingham, Alabama
Rexhester, New York
Tampa, Florida
Wichits, Kansas

Akren Ohio

Tucson, Arizona

Jersey City, New Jersey
Sacramento, California
Austin, Texas
Richmond, Virpinia
Albuquerque. New Mexico
Dayton, Ohio

Chaslotte, North Carolina
St. Petersburg, Florida
Corpus Christ, Texas
Yonkers, New York

[2s Moines, lowa
Grand Rapids, Michigan
Syracuse, New York
Flint, Michigan
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Mobile, Alabama
Shreveport, Louisiana
Warren, Michigan
Providence, Rhade kland
Ft. Wayne, Indiana
Worcester, Massachusetts
Salt Lake City, Utah
Cary, Indiana

Knoxville, Tenncssee
Virginia Beach, Virginia
Madison, Wisconsin
Spokane, Washingron
Kansas City, Kanas
Anaheim, California
Fresno, California

Baton Rouge, Louisiana
Springficld, Massachusetts
Hartford, Connecticut
Santa Ana, California
Bridgeport, Connecricut
Columbus, Georgia
Tacoma, Washington
Jackson, Mississippi
Lincoln, Nebraska
Lubback, Texas
Ruckford, Winais
Paterson, New Jersey
Cirvenshoro, North Carolina
Youngstown, Ohio
Riverside, California

Pt Launderdale, Florida
Evansville, Indiana
Newport News, Virginia



APPENDIX B

TABLE 1.~Who Can Authorize Issusnce of Arrest

Warmm’ (68 cmes)

Qﬂ’cer . - i Nol

Clerk

Non-attorney prosecu*or
Attorney-prosecutor
Probation officer

Judge

Probation ufficet. judge
Prosecutor/praobation officer
Prosecutor/judge
Judie/prosecutor /probation officer
Clerk/prosecutor /probation officer
Na one

No response
Tatal

goocmnow%»oo&,

TABLE 2.—Who Reviews the Initial Detention Decision?

(68 Cities)

Oftcer  Nur

Gt ot et e -

Clerk

Non attorney prosecutor
Attorney-prosecutor

Probation officer

Judge

Probation nfticer, judye

Prosecutor probation officer
Prosecuto. /judge
Judge/prosecutor - probation officer
Cletk ‘prusecutor. probation officer
No one

No response

Total

3&00@0”‘%3500'@

- s -

-

Number

P el

Percent

,-(5 9’.

0.9
Oo.n
(1.5)
(73.5)
4.4)
(©.0)
(2.9
(2.9
(0.0)
(0.0)
(8.8)

[N

Percent

(2.9)
(0.0)
€0.0)
(23.5)
(52.4)
(10.3)
(1.5)
(0.0)
(0.0)
(0.0
(0.0)
4.4)
(100.0)

(100. O)
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TABLE 3.—Who Represents the State at a Detention

Hearing? (68 CM)
Ofticer ' Number

P o

Clerx
Nan attorney prosecutor

Atturney prosecutor

Pribation ofticer

Judge

Probation officet, judge
Prasecutor/probation officer
Prosecutorjudge

Judpe. prosecutor. probation officer
Cierk prosecutor probation officer
No one

No response

Total

;Eugooomo~=3»

Percent .

(D 0)
2.9)
(38.2)
(16.2)
(1.5)
(0.0)
2.9
(0.0)
0.0)
(0.0)
(33.8)
(4.4)
(100.0)

A o ey . g e

TABLE 4.—Who Can Authorize the Fiting of a Petition?

(68 cme.)

Ofticer Number Percent
Clerk 6 (8.8)
Non.attorney prosecutor 0 €0.0)
Attorney-prosecutor 8 (11.8)
Probation officer 16 (23.5)
Sudge 9 (13.2)
Probation officer/judge 7 (10.3)
Prosecutor/probation officer 3 44)
Pros: .cutor/judge 3 4.4)
Judge/prosecutor/probation officer 7 €10.3)
Clerk/prosecutor/probation officer 0 0.0)
No one 0 (0.0)
No response 9 (132)
Totat 68 (100.00)
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TABLE 85.—Who Prepares the Petition? (68 Cities)

.-

Officer Number Percent
Clerk 19 (27.9)
Non-attorney prosecutor o (0.0)
Attorney-prosecutor 15 (22.1)
Probation officer 23 (338)
Judge 0 (0.0)
Probation officer/judge 0 (0.0)
Prosecutor/probation officer 4 (5.9)
Prosecutor/judge 0 (0.0)
Judge/prosecutor/probation officer 0 €0.0)
Clerk/prosecutor/probation officer 0 (0.0)
No one ()] €0.0)
No response 7 (10.3)
Total 68 (100.0)
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TABLE 6.—Who Reviews the Petition for Legal Sufficiency?

-

— -

102

(68 Cities)
Officer Number Percent
“Clerk 7 (10 3)
Non attorney prosecutor 1 (1.5)
Attorney-prasecutor 25 (36.8)
Probation officer 8 (11.8)
Judge 11 (16.2)
Probation officer/judge o (0.0)
Prasecutor/probation officer 3 4.4)
Prosecutor/judge 0 (0.0)
ludge/prosecutor/probation officer 0] 0.0)
Clerk/prosecutor/probation officer 0 (0.0)
No one 7 (10.3)
No response 6 (88)
Total 68 (100 )]
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TABLE 7.—Who Must Sign the Petition? (68 Cities)

. . e e bl be T T

Oﬂocéf )

L L T T

Clerk 4
Non attorney prosecutor

Attorney prosecutor

Probation offic..r

Judge

frobation officerjudge
$.osecutor, probation officer
Prosecutor.judge

Judge. prosecutor/probation officer
Clerk :prosecutor probation officer
No one

No response

Total
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Number  Potcent

(5.9)
(0.0)
(8.8)

(26.5)
(1.5)
(1.5)
(7.4)
(0.0)
0.0)
(0.0)
(0.0)

(48.5)

(100.00
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TABLE 8.—Who Represents the State at Pretrial Motions?

TABLE 10.—Who Conducts Prehearing Negotutions for
the State? (68 Cities)

Officer Number  Percent

Clerk 1 (1.5
Non-attorney prosecutor 1 €1.5)
Attorney-prosecutor 31 (45.6)
Probation officer 10 (14.7)
Judge 2 (2.9)
Probation officer/judge 0 (0.0)
Prosecutor/probation officer 8 (11.8)
Prosecutor/judge 1 (1.5)
Judge, prosecutor/probation officer 0 0.0)
Clerk/prosecutor/probation officer 0 0.0)
No one 2 (2.9)
No response 12 (12.6)
68 (100.0)

Total
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TABLE 11.—Who May Request That a Juvenile be Bound

(68 Citles) Over? (68 Cities)

Officer Number Percent Otficer Number Percent

Clerk 0 €0.0) Clerk 0 0.0)
Non-attorney prosecutor 2 (2.9) Non-attorney u.asecutor 2 (2.9)
Attorney-prosecutor 52 (76.5) Attorney-prosecutor 32 (47.1)
Probation officer 3 (4.4) Probation officer 3 (4.4)
Judge 0 (0.0) Judge S5 (?.4)
Probation officersjudge 0 0.0) Probation officer/judge 0 €0.0)
Prosacutor/probation officer 2 2.9 Prosecutor/grobation officer 10 (14.72)
Prosecutor/judge 0 €0.0) Prosecutor/judge 5 (74)
Judge/prosecutor/probation officer ] (0.0) Judge/prosecutor/probation officer 1 (1.8)
Clerk/prosecutor/probation officer 0 0.0) Clerk/prosecutor/probation officer 0 €0.0)
No one 4 (5.9 No one 0 0.0)
No response 5 (74) No response 10 (14.7)
68 (100.0) Total 68 (100.0)

Total

- S = e—r—— 0 —— o ——

TABLE 9.—Who Represents the State at Probable Cause

Hearings? (68 Cities)

Officer Number Percent
Clerk ¢ {0.0)
Nan attorney prosecutor 3 (44)
Attorney prosecutor L0 (73.5)
Probation officer - 4 (5.9)
Judge Q (0.0)
Probation officer/judge (] 0.0)
Prosecutor/probation officer 0 0.0)
Prosecutor/judge 0 (0.0)
Judge/prosecutor/probation officer ] £0.0)
Clerk/prosecutor/probation officer 0 (0.0)
No one 3 " (4.4)
No respoise 8 (11.8)
Totat 68 (100.0)

TABLE 12.—Who Represents the State at & Bindover

Hesring? (68 Citles)
Officer Number  Percent
Clerk o (0.0)
Non-attorney prosecutor 2 (2.9)
Attorney-prosecutor 82 (76.5)
Probation officer 1 (1.%)
Judge 2 (29
Probation officer/judge 2 (2.9)
Prosecutor/probation officer 2 2.9)
Prosecutur/judge ) ¢ (0.0)
Judge/ptosecutor/probation officer 0 0.0)
Clerk/prosecutor/probation officer (1] €0.0)
No one 1 1.5)
No response 6 (8.8)
Total 68 (100.0)
108
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TABLE 13.—Who May Request Physical or Ments! TABLE 16.—Who Can Move for Dismissal of a Filed

Examination of the Juvenile? (68 Cities) Petition? (68 Cities)

Officer Number  Percent Otficer Number Percent
Clerk 0 (0.0) Clerk 4] (0.0)
Non-attorney prosecutor 1 (1.5) Non-attorney prosecutor 1 (1.5)
Attorney-prosecutor 2 (2.9) Attorney-prosecutor 30 (44.1)
Probation officer 9 (13.2) Probation officer 3 4.4)
Judge 8 (118 Judge 1 (1.5)
Probation officer: judge 8 (11.8) Probation officer/jdge 0 {0.0)
Prosecutor/probation officer 17 (25.0) Prosecutor/prabation officer 21 (30.9)
Prosecutor/judge 3 (4.4) Prosecutor/judge 3 (4.4)
judge/prosecutor/probation officer 13 (19.1) Judge/prosecutor/probation officer 2 29)
Clerk/prosecutor/probation officer o 0.0) Cierk/prosecutor/probation officer 0o (0.0)
No one 0 (0.0) No one 0 (0.0)
No response 7 (10.3) No response 7 (10.3)
Total 68 (100.0) Total 68

{100.0)

- m——

TABLE 14.—Who Represents Petitioner in Consent TABLE 17.-~Who Represents Petitioner at Adjudication

Decrees? (68 Cities) Hauaring? (68 Cities)

Officer Number  Percent Officer Number Percent
Clerk 0 (0.0) Clerk . . 0 (0.0)
Non-attorney prosecutor 1 (1.5) Non-attorney prosecutor 1 (1.5)
Attorney-prosecutor 29 (42.6) Attorney-prosecutor 49 {72.1)
Probation officer 2 (2.9) Probation officer 1 (1.5)
Judge 0 (0.0) Judge 0 (0.0)
Probation officer/judge 0 (0.0) Probation officer/judge 0 (0.0)
Prosecutor/probation officer 5 (7.4) Prosecutor/probation officer 4 (5.9)
Prosecutor/judge o (0.0) Prosecutor/judge 0 (0.0)
Judge/prosecutor; probation officer 1 (1.5) judge/prosecutor/probation officer 0 (0.0)
Clerk,/ prosecutor/probation ofticer (v} (0.9) Clerk/prosecutor/probation officer 0 (0.0)
No one 5 (7.4) No one 5 (7.4)
No response 25 (36.8) No response 8 (11.8)
Total 68 (100.0) Total &8 (100.0)

At o gy R

TABLE 13.—Who Has Authority to Amend a Filed TABLE 18.—Who Represents Petitioner at Disposition?

Petition? (68 Cities) (68 Cities)
Officer Number  Percent Officer Number  Percent
Clerk 0 (0.0) Clerk 0 (0.0)
Non-sttorney prosecutor 0 (0.0) Non-attorney prosecutor 1 (1.5)
Attorney-prosecutor 15 (22.1) Attorney-prosecutor 33 (48.5)
Probation officer 4 (5.9) Probation officer 6 (8.8)
Judge - K} (45.6) Judge 0 (0.0)
Probation officer/judge 1 (1.5) Probation officer/judge 0 (0.0)
Prosecutor/probation officer 5 (7.4) Prosacutor/probation officer 9 (13.2)
Prosecutor/judge 3 44) Prosecutor/judge 0 (0.0)
Judge/prosecutor/probation officer ] (7.9) Judge/prosecutor/probation officer 0 (0.0)
Clerk/prosecutor/probation officer 0 (0.0) Clerk/prosecutor/probation officer 0 (0.0)
No one 0 (0.0) No one . 13 (19.1)
No response 4 (5.9) No response 6 (8.8)
Total 68 (100.0) Total 68 (100.0)

e en &
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TABLE 19.—Who Conducts Examination of Withesses? TABLE 22.—Who Represents the State in Haboas Corpus

(68 Cities) Proceedings? (6B Cities)
Officer Number  Percent Officer Number  Percent
Clerk -0 {0.0) Clerk o €0.0)
Non attorney prosecutor 2 (2.9 Non-attornay prosecutor 0 (©.0)
Attorney-prosecuter 46 {67.6) Attomey-prosecutor 49 (72.1)
Probation officer 2 (2.9) Probation officer 2 (2.9)
Judge 2 (2.9) Judge 0 {0.0)
Probation officer/judge 0 {0.0) Probation officer/judge 4] (0.0)
Prosecutor/probation officer 4 (5.9) Prosecutor/probation officer ) (0.0)
Prosecutor;/judge 9 (13.2) Prosecutor/judge 0 (0.0)
Judge/prosecutor/probation officer 0 (0.0) Judge/prosecutor/probaticn officer 0 (0.0)
Cierk/prosecutor/probation officer . 0 (0.0) Clerk/prosecutor/probation officer 0 (0.0)
No cne 1 (1.5) No one 4 (5.9)
No response 2 (2.9 No tesponse 13 (19.1)
Total 68 (100.00 Total 68 (100 0)
TABLE 20.—Who Recommends Disposition to the Judge?
(68 Cities) TABLE 23.—Who Presents the Case on an Alleged
Oftticer Number  Percent , Probation Viclation? (68 Cities)
Clerk 0 oo Officer Number _Percent
Non attorney prosecutor 1 (1.5) Clerk 0 (0.0)
Attorney-prosecutor 6 (8.8) Non-attorney prosecutor o 0.0)
Probation officer 41 {60.3) Attorney-prosecutor 21 (30.9)
Judge 0 (0.0) Probation officer 24 (35.3)
Probation officer/judge 0 0.0y Judge 0 (0.0)
Prosecutor/probation officer 17 (25.0) Probation officer/judge 0 (0.0)
Prosecutor/judge 0 {0.00 Prosecutor/probation officer 19 (27.9)
Judge/prosecutor/probation officer 0 {0.0) Prasecutor/judge 0 (0.0
Clerk/prosecutor/probation officer 0 (0.0 Judge/prosecutor/probation officer 0 (0.0)
No one b (1.5) Clerk/prosecutor/probation officer ] (0.0)
No response 2 (2.9) No one ] (0.0)
Total 68 (100.0) No response 4 5.9
e eem e : : : Total 68 (100.0)
TABLE 21.—Who Represents the Petitioner on Appeal?
(68 Cities)
Officor Number  Percent
Clerk 0 €0.0)
Non-attorney prosecutor 0 (0.0)
Attorney prosecutor a4z (69.3)
Prabation officer 1 {1.5)
Judge 0 (©0)
Probation officer/judge 0 {0.0)
Prosecutor/probation officer 2 2.9
Prosecutor/jiage 0 (0.0)
Judge/prasecutor/probation officer 0 (0.0)
Clerk/prosecutor/probation officer 0 (0.0)
No one 4 (5.9)
MNu response 14 (20.6)
Total 68

(100.0)

-— -t cccamne
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APPENDIX C

TABLE 1.—Charges in the Boston Juvenile Court (1971)  TABLE 1.—Charges in the Boston Juvenile Court (1971)

Charges Number  Percent ot R

Assault and battery a3 {3.6) - C’mmes le!liet Pereent.
Assault and hattery Possession of firearm 13 10.6)

(dangerous weapon) 80 (3.5) Possession of a dangerous weapon 1t {0.5)
Assauit with intent to kill 4 (0.2) interfering with the MBTA 1 «
Carnal abuse 1 » Soliciting 2 s
Murder 4 (0.2) Sale of drugs 5 0.2)
Rape 5 (0.2) Unknown 6 (0.3)
Armed robbery 57 (2.5) PN
Unarmed robbery 85 (3:7) __:rﬂf',m 2314 (996)_.
Assauit with intent to rob 15 (0.6)
Extortion 1 @ TABLE 2.—Charges In the Boston Juvenile Court—
Accessory before the fact 3 (0.1) Representation by Private Retained Council (1971)
Manstaughter 1 ¢ T T o Y -
Larceny in a building . 20 0.9 a::'?f":" Percent.
Arson 9 (0.4 Num- Cases  age of
Breaking and entering 189 (8.2) Cha ber Invoiviem  Totet
Destruction of property 19 0.8 rges Retaineg Court
Larcery and attempted larceny 498 (21.5) Counse! Cassload
Larceny from a person 167 (7.2) -
Larceny from a motor vehicle 10 (0.4) Assauit and battery 10 (7.8 (3.6)
Operating a motor vehicle without Assault snd battery

authority 144 (6.2) (dangerous weapon) . 5  (3.9) (3.5)
Recciving stolen property 138 (6.0) Assault with intent to kit 1 (0.8) 0.2)
Trespassing k (1.5) Murder 1 oS 0.2)
Uttering ? (0.3) Rape 1 0.8 (0.2)
Beating animals 1 ° Armed robbery 3 (2.3) (2.5)
Possession of counterfeit bills 1 . Unarmed robbery 2 (1.5) 37
Lewdness 3 (0.1) Accessory before the fact 1 (0.8) 0.1)
Disturbing a public assembly 5 (0.2) Manslaughter 1 (0.8) ¢
Affray 4 (0.2) Breaking and entering 6 4.7 8.2)
Disorderly conduct/disturbing peace 10 (0.4) Destruction of property 4 3.1) (0.8)
Drunkenness 34 (1.5) Larceny 31 (24.4) (21.5)
Faise alarm 3 0.1) Larceny from a person 13 (102 (7.2)
Glue sniffing 4 (0.2) Operating motor vehicle
Possession of drugs 42 1.8 without authority 7 (5.5) 6.2)
Possession of manjuana 3 (0.1) Receiving stolen property 9 (7.1) (6.0)
Presence of drugs 34 (1.5) Trespassing 2 (1.5) (1.5)
Operating motor vehicle without Disturbing a public

a license 44 (1.9) assembly 1 0.8) 0.2)
Operating motor vehicle to endanger 14 (0.6) Disorderly conduct 2 (1.5) (0.4)
Other motor vehicle violations 31 (1.3) Drunkenness 2 (1.5) (1.5)
Possession of burglars® tools 54 (2.3) False alarm 2 (1.5) (0.1)
Prostitution . 11 (0.5) Possession of drugs 3 (2.3) (1.8)
Runaway 247 (10.7) Possession of marijuana 1 (0.8) (0.1)
Stubborn child 60 (2.6) Presence of drugs 1 (0.8) (1.5)
Threats 4 0.2) Operating motor vehicle
Truant 35 (1.5) without license 2 (1.5) (1.9)
Wayward child 2 * Prostitution 1 (0.8) (0.5)
Possession of a BB gun 2 * Runaway 4 31) (107
Disorderly person 19 ©.8) Stubborn child 1 (0.8) (2.6)
Discharging firearm 1 = Truant 1 €0.8) (1.5)
Possession of a hypodermic Disorderly person 6 4.72) 0.8)

needle/syrninge 20 (0.9) Breaking glass 1 (0.8) 0.3)
Violation of park rules 3 (0.1) Possession of firearm 1 0©.8) (0.6)
greakmg glass f (0;3) Sale of drugs 1 (0.8) (0.2

itching T
Attempt to rescue a prisoner 4 (0.2) Total 127 (99.3) -
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TABLE 3.—B8ail Amounts (1971)

Ball Amount Number Percent
$50 or less 77 (12.5)
$51-100 138 (224)
$101-250 4 0.7
$251-500 145 (23.6)
$501-850 . 2 " €0.3)
$851-1.000 106 (17.2)
$1.000-2,500 58 (9.4)
$2.501- 5.000 63 {10.2)
$5,001-10.000 9 (1.5)
$10.000 or more 8 (1.3)
No data 5 (0.8)
Total 618 (99.9)

- ——— — .

- eae.

TABLE 4.—Posting of Bail by Amount (1971) (N = 610) »
o ""Not Posted

- Posted No Nata Total
Amount ) ‘N:u;iber . "P'ercm't—‘ ) Nuiﬁ'b"ef“ Percént ' Numbe; - Percent Number Percent
“$50 0r less 29 @377 35 (45.5) 13 (16.8) 77 (100.0)
$81-250 87 (61.3) 34 23.9) 21 (14.8) 142 (100.0)
$251 500 75 (51.7) 4 (28.3) 29 (20.0) 145 (100.0)
$501-1.000 70 (64.8) 27 (25.0) 11 (10.2) 108 (100.0)
$1.001 5,000 96 (79.3) 6 (5.0) 19 (15.7) 121 (100.0)
$5.000 or more 10 (58.8) 1 (5.9) 6 (35.3) 17 (100.0)
" Total 367 60.2) 144 (23.6) %  (16.2) 610 (100.0)

——— . s ey o 0 e o

“Bait was set in 615 cases - Ths t;ble mcludetms-l_(; €ases(992L) in which data on amount were available.
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TABLE 5.—Offenses for Which Bail Was Set (1971) TABLE 5.—Offenses for Which Ball Was Set (1971)—
— e — . .. - P- - mm
ercent e v . -
Percent of Total Percent
. Offense Number of Bail Court Percent of Total
Offenses  Caseload Offense Number of Bait Court
Armed robbery 22 (36 (25 , R Offenses Caseload
Unarmed robbery 36 (5.9) (3.7) .Operating a motor vehicle
Breaking and entering 78 (12.7) (8.2) to endanger 1 (0.2) (0.6)
Larceny 73 (11.9) (21.5) Other motor vehicle
Larceny from a person 45 (7.3) (7.2) violations 1 (0.2) 1.3)
Operating a mator vehicle Pessession of burglars’
without authonty 4 (6.8) (6.2) tools 12 2.0) (2.3)
Receiving stolen property 34 (5.5) (6.0) Unnatural act 1 (0.2) (0.1)
Runaway 130 (21.1) (10.7) Presence of drugs ? (.1 (1.5)
Stubborn child 18 (2.9) (2.6) Destruction of property 1 (0.2) ©.8)
Larceny from a building 4 ©.7n (0.9 Disturbing a public
Drunkenness 7 (1.1) (1.5) o Omm Mymot hicle 1 (0.2) 0.2)
_ h perating a motor ve
Wayward ctiid 2 0.3) te:; .tnan without » license 4 ©7 (1.9
Assault and battery o a5 (36 P °m”““m:" R v on o
Assault and battery . n
(dangerous weapon) 21 (34) (3.5 Interfering with the MBTA 1 (02) arie
© Assauit with intent to rob 3 (0.5) (0.6) Possession of drugs 10 (1.6) 1.8)
Arson 4  On (0.4) Prostitution 3 (085 (05
Uttering 4 0.7) 0.3) Disorderly person 2 0.3) (0.8)
Possession of marijuana 3 (0.5) (0.1 Accessa:y before the fact 1 (0.2) (0.1)



TABLE 5.—Offenses for Which Bail Was Set (1971)—  TABLE 8.—Offenses Represented by Private Retained

Continued Attorney (1971)
Percent Percent
Percent of Total of Total
Offense Number of Bat  Court Offense Number Percent Caurt
Offenses Caseload Caseload
Carnal abuse 1 (O less than Assault and battery 10 (7.8) (3.6)
{0.1) Assauit and battery
Possession of hypodermic (dangerous weapon) 5 {3.9) (3.5)
needie /syringe 2 (0.3) 0.9) Assault with intent to kill 1 {0.8) (0.2)
Soliciting 1 {0.2) less than Murder 1 {0.8) (0.2)
(0.1) Rape 1 (0.8) (0.2)
Sale of drugs 4 {0.) {0.2) Armed robbery 3 {(2.3) (2.5)
Rape 2 (0.3) (0.2) Unarmed robbery 2 (1.5 3.7)
Manslaughter ] (0.2 less than Accessory before the fact 1 (0.8) ©.1)
.1 Manslaughter 1 (0.8) less than
Larceny from a motor {0.1)
vehicle 4 0.7 (0.4) Breaking and entering 6 4.7 (8.2)
Assault with inten? to kill 2 (0.3) 0.2) Destruction of property 4 3.1 (0.8)
Unknown 6 0.9 (0.3) Larceny k)1 (24.9) (21.5)
. Larcency from a person 13 (10.2) (7.2)
Total . 615  (100.5) - . Operating a motor vehicle
- T ’ without authority ? (5.5) (6.2)
Receivir}g stolen preperty 9 (72.1) 6.0)
TABLE 6.—Findings in Cases Where Bail Was Sot (1971) Trespassing 2 {(1.5) (1.5)
. . -  heet o me e e e . ———r b+ —— ‘s i
: Bail Set Total Sample D.;:::':bg.: public 1 (0.8) (0.2)
Disposition Num. Per. Num-  Per Disorderly ronduct 2 (1.5) (0.4)
ber cent ber  cent Drunkenness 2 (1.5) (1.5)
. . - e+ e - False alarm 2 {1.5) 0.1)
Delinquent 318 (51.7) 854 (420) Possession of drugs 3 (2.3 (1.8)
Not delinquent 4] 67y 132 (6.5) Possession of marijuana 1 (0.8) 0.1)
Dismissed without Presence of drugs 1 0.8 1.5)
a finding 85 (138 37 8N Operating a motor vehicle'
Filed without a finding 39 (6.3) 94 (4.6) without a license 2 (1.5) 1.9)
Bound over 40 (65 76 (3D Prostitution 1 0.8) (0.5)
Continued without Runaway 4 3.1 (10.7)
a finding 25 (41 38 (19.0) Stubborn child 1 0.8 (2.6)
Restitution/court costs 0 (0.0) 7 (0.3) Truant 1 0.8) (1.5)
Habitual truant 0 (0.0) 14 (0.7 Disorderly person 6 4.2 (0.8)
No data 67 (10.9) 92 {4.5) Breaking glass 1 (0.8) (0.3)
S S Possession of firearm 1 (0.8 (0.6)
Jotal §15 (100.0) 2032 (1000) o\ "o drugs 1 08 (02
Total 127 (99.3) —
TABLE 7.—Dispositions in Cases Where Ball Was Set -
(1971)
Bail Set Total Sample
Disposition Num- Per.  Num-  Per.
ber cent ber cent
Probation 73 (23.0) 302 (34.8)
Suspended Sentence
Probation 84 (264) 266 (30.6)
Filed 80 (252 155 (1729

Commutted to D.Y.S. 68 (214) 85 (10.9)

Other 11 @34 32 (37
No data 2 (06 18 (21
Total 318 (1000) 868 (100.0)

— N, PR, —————— e —
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TABLE 9.—Appesls in the Boston Juvenile Cowrt by

Offense (1971)
Appeals Taken Appeals Taken Total
Offense {Not Withdrawn) (Withdrawn) Appeals
Number Percent Number Percent Number Percent
Assault and battery 3 {4.3) 3 (16.7) 6 (6.9)
Assault ard battery
(dangerous weapon) 5 (7.2) 4 (22.2) - (10.3)
Armed robbery 3 (4.3) 0 0.0) 3 (349)
Unarmed robbery 9 (13.0) 3 (16.7) 12 (13.8)
Assauit with intent to rob 1 (14) 0 €0.0) 1 1.1
Breaking and entering 5 (7.2) 0 (0.0) 5 (8.7)
Larceny 8 (11.6) 3 (16.7) 11 2.6)
Larceny from a person 11 (15.9) 1 (5.6) 12 (13.8)
Larceny from a motor vehicle 1 1.4) 0 €0.0) 1 (1.1)
Operating a motor vehicle
without authority 2 (2.9) 0 €0.0) 2 (2.3
Receiving stolen property 6 8.7 1 {5.6) 7 (8.0)
Trespassing 2 (2.9 1 (5.6) 3 (34)
Disorderly conduct 1 (1.4) 0 0.0) 1 (1.1)
Possessicn of drugs 2 (2.9) o 0.0) 2 {2.3)
Possession of marijuana 1 (1.4 0 €0.0) 1 (1.1)
Operating a motor vehicle
without a license 1 (1.4) 0 (0.0) 1 (1.1)
Possession of burglars’ tools 1 (1.4) 0 (0.0) 1 (1.1)
Runaway 2 2.9  § (5.6) 3 (34)
Stubborn chitd 2 (2.9) v} (0.0) 2 (23)
Truant 0 (0.0) 1 (5.6) 1 {x.1)
Possession of firearm 1 {(1.4) 0 (0.0) 1 1.1)
Interfering with the MBTA 1 (1.4) 0 (0.0) 1 (1.1)
No data 1 (14) 0 0.0) 1 (1.1)
Totat 69 (99.3) 18 (100.3) 87 (99.2)

5V 5. GOVERNMENT PRINTING OFFICE 1974 0 537-266
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