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150 years ago, in February 1819, the United States Supreme Court in the
case of "Trustees of Dartmouth College vs. William H. Woodward” ren-
dered one of its landmark decisions. In a new account that concentrates on
the College side of the case, Mr. Monn tells the full story of the controversy,
from the first campus quarrel to the climax in Washington, where Daaiel
Webster successfully defended the independence of his alma mater.
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te Dartmouth Coliege Case belongs to two socie-

tics. The first is the Dartmouth College family

itself; the sccond is the larger community of legal

scholars #nd practitioners, and Constitutional his-
torians. The College family tends to view with a mixture of
pride and regret this required sharing. The second society —
the professional one — regards the members of the first with
a kind of amused tolerance. Unmoved by the dramatic rescue
of a “small college.” the professional socicty indulges the
Dartmouth Collepe family only so long as it does not insist
on dealing in misty-eyed irrelevancies in its claim on the
Casc. It will not long be in doubt which of the two constituen-
cies is the more favored in the following account.

Chartered in 1769 in the name of the British sovereign,
George H1 Dartmoutis, the last of the Colonial colleges, was
predesigned to test, fifty ycars later before the United States
Supreme Court, the right of private education to survive.
Behind the histosic decision in Trustees of Dartmouth Col-
lege v. William H. Woudward, known to lawyers and laymen
alike as the Dartmouth College Case, lay years of upheaval
and bitterness which cast into balance the very life of the
institution. This festering torment, ended only by Chief Jus-
tice Marshull’s opinion in 1819, took shape in the opening
vears of the nincteenth century. But it might be said to have
had its carliest beginnings in a provision of the charter itself
which authorized Elcazar Wheelock, founder and first Presi-
dent of the College. to name his own successor as President.
At the time, in view of Eleazar Wheelock's single-handed ele-
vation of the College from a dream to a reality. nothing could
have seemed more natural than the granting to him of such a
power. In fact, at the moment of the College's birth, and for
long thereafter, it was impossible to distinguish between it
and Wheclock, so completely did the former depend upon the
energy. resourcefulness, and determination of the latter.
Though tne charter vested the supervision of the College
in twelve Trustees of which Wheelock was but one, it was
Whecelock who had in fact sclected most of the Trustees
appointed by the charter, and acquiesced in the remainder.
Throughout Fleazar Wheelock's life those Trustees and their
successors were content to leave to the founding father the
entire control of the institution. His skillful guidance seemed
to them evidence of the wisdom of such a course, and when
Elcazar Wheelock by his will appointed his son John to suc-
ceed him it is prchuble that none among the Trustees con-
ceived that a day could come when the Board would choose
to exercise its charter power to remove John Wheelock from
the presidency. On the contrary their dominant concern was
to persuade John Wheelock to accept the office, in the face
of his own reluctance to do so.

Putting aside his personal preferences, John Wheelock
became the second President of Dartmouth College on QOc-
tober 19, 1779 at the age of 25. He was the second son of
Eleazar, and actually had been his father's third choice to
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steceed him. His older brother, Ralph, who was his father's
first choice as successor, bad become incurably ill. The
founder’s second choice was his stepson, the Rev. John
Maltby, whose death preceded Dr. Wheelock’s. There ap-
pears to have been no consideration given to a selection out-
side the family. That a son should inherit the presidency
followed naturally upon the founder's custom of looking upon
the College as a private family preserve. After all, to whom
did the College owe its existence” To George 111 in theory;
to Colonial Governor John Wentworth as the instrument of
the sovereign; but to Eleazar Wheelock in fact. On whom
rested the authority not only for the day-to-day life of the Col-
lege but for its fundamental direction and supervision? In
theory on the Trustees perhaps; but in practice this responsi-
bility was Eleazar's and his alone. Equally spuntaneous was
it for John Wheelock, once in office, to view himself s in
every way his father’s natural successor, in authority as well
as title.

For the next 25 years John Wheelock reigned without chal-
lenge. dedicated and despotic. The early part of his rule was
generally bencficial to the institution, despite his disposition
to find too often an identity between his own interests and
those of the Collese. This relatively smooth course might have
continued indefinitely had no changes occurred in the makeup
of the Board of Trustees. However, as Trustee replacements
occurred in the carly years of the nineteenth century, serene
acceptance by the Board of all presidential acts began to
fade, and in the face of opposition, John Wheelock exposed
qualities of wilfulness which had not before come harmfully
to the surface in his officiul conduct.

The instrument for polarizing Trustee opposition to John
Wheelock was Nathaniel Niles. Llccted to the Board as early
as 1793, Niles was a Princeton graduate and resident of
Fairlee, Vt. Qualified both as a lawyer and as a minister, he
remained on the Board until 1820, a lone Republican® among
Federalists. At first the Board's only independent voice, he
was joined in 1801 by Themas W. Thompson of Concord,
N. H., a Harvard graduate, lawyer, Federalist Member of Con-
gress, and later United States Senator. The next potential dis-
senter was Timothy Farrar, New Hampshire resident, graduate
of Harvard, lawyer, and judge, who became a Trustee in 1804.
Follov ing him was Elijah Painc of Williamstown, Vt., elected
to the Board in 1806. Like Farrar, Paine was a lawyer-judge;
he was, moreover, a former United States Senator. Two

* Based on Jeffersonian principles the Republican Party, as it of-
ficially cailled itself, held control of the Presidency of the United
States throughout most of the first half of the nineteenth century. In
New Hampshire it was ascendant during the Jiveliest part of the
College controversy. Though its members were known, almost inter-
changeably, as “Republicans™ or “Democrats,” only the former term
is used here, in the interest of consistency. quotations excepted. By
the 1830s the terms “Democratic Party” and “Democrats” had be
come more common.
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Trustees died between the annual meetings of 1808 and 1309.
One was old Professor John Smith, friend, admirer and sub-
servient of both the Wheelocks, Dartmouth teacher since
1774 and Trustee since 1788, and a central factor in the
church controversy later described. These two vacancies were
filled at the August 1809 annual meeting by the elections of
Charles Marsh of Woaodstock, Vt., a Dartmouth graduate
during John Wheelock s presidency and a lawyer by profes-
sion who had declined appointment to the Vermont Supreme
Court; and Asa McFarland, alsvo a Dartmouth graduate in
the John Wheelock era, a former Dartmouth tutor, and at
the time of his election the pastor of the First Congregational
Church in Concord, N. H. Thus by 1809 there were already
in office six of the eight Trustees later to make up the famous
Octagon that stood in defiance of the powers of the State of
New Hampshire to precipitate the Dartmouth College Case.
Within the Board it was evident by that year that a serious
conflict with President John Wheelock would be difficult to
aveid.

HE collision between President and Board, though

probably inevitable under the abrasive force of

John Wheeluck's imperious and demanding mien,

arose directly out of the church controversy.
This long. complex, and today almost incomprehensible
struggle began in 1804 with the desire of a majority of
the members of the local church to drop Professor Smith,
who had long served as its pastor, in favor of the new Pro-
fessor of Theology at the College, Roswell Shurtleff. President
Wheelock was unwilling to see his personal control over the
church thus weakened, a control made possible by the sub-
servience of Professor Smith, its pastor. The disagreement
heated into a quarrel which lasted for ten years during which
John Wheelock called into play his extraordinary capacity for
artfulness and dissimulation. His efforts to enlist the power
of the Board on his side in the controversy partially succeeded
in the carly years when its majority was still supine. Whee-
lock's determination to rule or ruin (he was called “Samson”
behind his back by foes and friends alike) split the church
into two contesting fragments. As his hold over the whole
weakened. he increased his efforts to enlist the official voice
of the Trustees in support of his ends. Worried by the suspi-
cion that they were being asked to act beyond their jurisdic-
tion, the Trustees sought to be peacemakers. As is common
to this role, they were reviled by both sides. The lack of suc-
cess attending their halfhearted and informal endeavors in-
creased their disposition to resist being drawn by the Presi-
dent into direct battle. When in 1811 Wheelock charged his
Board with misappropriating the Phillips Fund (which sup-
ported the professorship of divinity) by permitting Professor
Shurtleff to devote part of his time to preaching to that branch
of the local church to which Wheelock was opposed, the
Trustees by a vote of seven to three rejected the President’s
contenticn and for the first time took a formal stance in
opposition to him. The same seven Trustces likewise noted
th=1 they had “long labored to restore the harmony which
formerly prevailed in this Institution without success and it
is with reluctance they express their apprehension that if the
present state of things is suffered to remain any great length
of time the College will be essentially injured.”

At the same meeting the seven rebellious Trustees called
into question the President’s authority to determine by him-
self instances of delinquency among the students, and by the

@ e split vote that authority was declared to rest not in the
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President alone but in a majority of the “Executive Officers”
of whom the President was only one, and the faculty the
balance.

Other blows to the President occurred. In addition to the
death of the pliable Professor Smith, he lost by the same
cause a second supporter on the faculty. Their replacements,
Professor Ebenezer Adams and Rev. Zephaniah Swift Moore,
threatened his hegemony within the institution. Moore had
been chosen by the Trustees contrary to Wheelock's express
desire that the appointment be accorded to his sycophantic
friend, the Rev. Elijah Parish. The wisdom of the Trustees
was demonstrated when Parish later i.ined Wheelock in his
anonymously printed atracks on the Bourd.

The Octagon was completed in 1813 when the Rev. Seth
Payson of Rindge, N. H., was elccted as Trustee to succeed
the Rev. Dr. Burroughs, whose Trusteeship dated back to the
days of Eleazar Wheelock's leadership. The President was
left with but two supporters on the Board: former New
Hampshire Governor John T. Gilman, Trustee since 1807,
and Stephen Jacob, Windsor, Vt., lawyer, and Trustee since
1802, It could not ther have come wholly as a surprise to
John Wheelock when in November 1814 the Board voted
that the President be “excused from hearing the recitations
of the Senior Class...,” ostensibly to relieve him “from
some portion of the burdens which unavoidably devolve on
him.” Simultaneously the Sentor Class recitations were trans-
ferred to Professors Shurtleff, Adams, and Moore. (Up to
this time, and until after the controversy was settled, the full
teaching complement of the undergraduate college consisted
of the President, three Professors, and two tu‘ers. In addition
two other Professors conducted the instruction at the recently
established Dartmouth Medical School.)

A forcible curtailing of his teaching duties was an indig-
nity which even a less volatile man than John Wheelock
could not let pass. For him it was evidence that his situation
had become desperate. Henceforth it was to be a battle with-
out quarter. If he were to prevail he must enlist on his side
the public and, if possible, the state legislature. To that end
he offered to the College Trustees a resolution calling upon
the legislature “to examine. ..into the situation and cir-
cumstances of the College . . . to enable them to rectify any-
thing amiss. . . . The Board voted down the resolution. Thus
the base was cannily laid for an appeal to the legislature by
Wheelock himself, in the role of a victim of a tyrannical
Board unwilling to allow the State to examine it.

T was the age of the printed tract. and Jochn Wheelock
chose that medium to arouse those who might support him
against the Trustees. Consistent with his attachment to the
devious, he elected to publish his diatribe anonymously,
though so intelligent a man could hardly have expected that
the identity of the author would long remain concealed.
Disingenuously entitling his pamphlet Sketches of the His-
tory of Dartmouth College and Moor's Charity School with
a particular account of some late remarkable proceedings
from the year 1779 to the year 1815, Wheelock wrote it dur-
ing the winter of 1814-15, with he help of his son-in-law, the
Rev. William Ailen, of Pitisfield, Mass., and Elijah Parish,
the man whom Wheelock had veen unable to persuade the
Board to receive on the faculty. During the composition of
the Sketches the Prcsident and Parish exchanged frequent
letters. The correspondence reveals a ludicrously conspira-
torial design, and makes it clear that at least Parish derived



BEST COPY AVBLABLE

the utmost titillation from the deviousness of its development.
It was agreed that the latter should prepare, also anony-
mously, a Review of the Sketches for simultaneous publica-
tion. Of his Review Parish wrote Wheelock in March, “My
object has been to keep my own temper and make everybody
clse angry . . . biting satire where the author . . . scems to say
only what he is compelied to say, but yet like a soft secret
gas it penetrates the very bones. . .. My object has been to
make the reader respect the P . ., but despise the
Pr . ~ fs & haie the Trst _s.” In truth this descrip-
tiont could have been applied accurately to the Sketches them-
selves. The two pamphlets finally appeared in May 1815, and
Wheelock and a few trusted friends immediately caused them
to be widely distributed, not neglecting the members of the
legislature due to convene in Concord the following month.
In this he was aided by isaac Hill, explosive editor of the
New Hampshire Patriot and the most unrestrained voice in
the State against the Federalist party. Hill saw an opportunity
for the Republicans to make common cause with the belea-
guered President against a Board of Trustees who, with the
single exception of Niles. were Federalists, some possessing
considerable influcnce in the councils of that party. Hill, and
the others who took up the cry, found no difficulty in over-
lovking Wheclock's own record of Federalist sympathies.

HE period 1815-1820, during which the College

controversy matured and was resolved, stands as

a troubled one for the nation as a whole. The

War of 1812 had just come to an end. Through-
out the land the Federalist party was in bad repute largely
because of an intemperate, single-minded, and some said
seditious resistance to “Mr. Madison's war.” In New
Hampshire, Federalist attitudes had bred a deep dista-te
among the people, creating a fertile ficld to root a urion
of Republican artipathies and John Wheelock’s grievanc.s.
The prospect of dealing a blow at Federalist pretensions was
sutlicient inducement to most New Hampshire Republicans
to link themselves with the Wheelock cause.

‘The preparation of the Skefches scems not to have been
anticipated by the Trustees, and thus the attack fell upon
them without warning. In tne course of 88 printed pages
they found themselves charged, directly or by inference, with
a bounteous list of sins: forcible change of “the first prin-
ciples and design of the institution.” misapplication and per-
version of College funds, religious intolerance, arresting the
College's progress and diminishing its financial resources,
advancing the cause of a particular religious sect at the ex-
pense of others. neglecting the cducational aims, secretly
manipulating Board decisions. collusion in electing officers
and [Irustees against the President’s wishes, packing the
Board and College offices with supporters, depriving College
officers of their religious rights and privileges, supporting
a schism in the local church. violating the charter and re-
modelling the form of government it prescribed, destroying
the constitutivnal rights of the President.

But most important to Wheelock's grand design was the
claim that the Trustees held themselves “unamenable to a
higher power.” that is, to the state legislature. This was a
theme that Parish elaborately embroidered in his Review,
accusing the Trustees of making themselves an “independent
government in an independent State,” of constituting the
Board an “organized aristocracy...to manage the State,”
of possessing a will to *‘rule the State.™

By plan the simultaneous appearance of the Sketches and

the Review was quickly followed by a Memorial addressed
by Wheelock to “The Honorable Senate and House of Repre-
sentatives, in General Court convened.” In this he recalled
“the patronage and munificence’” which the State had ac-
corded the Coilege, reminded the legislature of its unique
“powcr to correct or reform™ abuses at the College, and cau-
ticned that “those who hold in trust the concerns” of the
College “have forsaken its original principles.” Wheelock
fornd reason to believe “that they {the Trustees] have ap-
plicd property to purposes wholly alien from the intention
of the donors,” that they have “transformed the moral and
religious order of the institution by depriving many of their
innocent enjoyment of rights and privileges,” that they have
violated the charter by prostrating the rights with which it
expressly invests the presidential office,” and committed sun-
dry additional offenses. A delayed fuse produced a final ex-
plosion. Said Wheelock, the Trustees were bent upon a “new
system to strengthen the interests of party or sect which . ..
will eventually effect the political independence of the people,
and move the springs of their government.”

It was not Wheelock’s invitation to the legislature to inter-
vene that by iiself so shook the Trustees. Exercises of the
State’s power in behalf of the College had been sought previ-
ously, and wit* some frequency, at the instigation of the
Trustees then.-. v s. But in this instance Wheelock’s request
for intercession \vas contrary to an express vote of the Trus-
tees, and rested - on a monumental distortion of the truth.
Qutrageous as v, charges must have appeared to anyone in
possession of the facts, they were endowed by their manufac-
turer with a cuius of reasonableness calculated to arouse the
sympathy of the uninformed. Most serious was the receptiv-
ity on the part of those legislators who wer: willing to regard
the Board as a threat to the body politic, and indeed to the
survival of democracy itself!

Before the Trustees had had time to develop a strategy for
defense, a bill was introduced and passed by a large majority
with eager Republican support in the June 1815 session of
the legislature. It called for a committee “to investigate the
concerns of Dartmouth College . . . and the acts and proceed-
ings of the Trustees . . . and to report a statement of facts at
the next Legislature.” Wheelock wrote of his satisfaction to
his brother-in-law, William Allen: “Our business is accom-
plished in the wholc that 1 desired in my Memorial .. . the
state are friendly to justice and the rights of humanity, and
they begin to discover seriously the aristocratic spirit of the
Junto.” Thus the controversy between President and Trustees
was almost overnight converted from a subject of loose gos-
sip in limited circles into a major political issue with state-
wide implications.

The new phase was felt at once in the community of schol-
ars on the Hanover plain. One student wrote to his father in
July 1818§: *"This affair . . . will ruin the College. If the Presi-
dent succeeds the Professors will leave. ... This will be a
death blow tc¢ the College, or at least its reputation will be
destroyed for the present. But if the President should not
succeed it is gencrally supposed . .. he would establish an-
other college at Concord which would soon rival this on
account of the superior local advantages.... About 12 of
my Class {1818] talk of leaving College to enter some others.
. .. Whether the President’s charges are correct ... I cannot
say, but this | can say, I believe his conduct has not been
altogether blameless.”

The legislature's committee of enquiry elected to meet in
Hanover in mid-August. Both the President and the Trustees
were put on notice to be available for testimony. Wheelock
on August 5 scnt an urgent letter to Daniel Webster in
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Portsmouth requesting Webster to represent him at the com-
mittee hearing. But Webster was away and did not receive
Wheelock's plea until tou fate. Even had he received it timely,
Webster, as he later declared, would not have accepted the
assignment, In contrast to present-day practice, he did not
comnider appearance before a legistative committee as a
proper cngagement of his professional services. He declared
wily to @ protagonist of Wheelock who upbraided him for
letting the President down: 1 regard that certainly as no
professional call, and should consider myself as in some
degree taking sides personally and individually for one of the
parties by appearing as an advocate on such an occasion.
This 1 should not choose ta do until 1 know more of the
merits of the case.” Indeed Webster's sympathies already
rosted with the Trustees. His letter continued: ™1 certainly
have felt, in common with everybody else as 1 supposed. a
very strong desire that the Trustees, for many of whom T have
the highest respect, should be able to refute in the fullest
manner charges which if proved or admitted would be so
disreputable to their characters.” And Webster chided his
correspondent gently about his readiness to believe ill of the
Trostees: "1 am not quite so fully convinced as you are that
the President is altogether right and the Trustees altogether
wrong. When {1 have your fulness of conviction perhaps 1
may have some part of yvour zeal.”

As the committee hearing approached, Wheelock’s anxie-
ties increased and, having no word from Webster, he engaged
Judge Hubbard of the Vermont Superior Court, a Windsor
resident. to represent him. The committee met in Hanover
at the President’s house and at once concluded to “confine
thenselves to the consideration of the facts™ relating “to
such subjects as might be presented for this consideration
by the President and by the Trustees.”™ The President sub-
mitted to the hearing a written “specificetion of charg "
which did not extend beyond a single printed page when laer
published, as distinguished from the more than 80 pages that
made up his undisciplined recital in the Sketches. 1t may be
assumed that the constraints of a quasi-judicial hearing and
the necessity Tor supporting his statement by “records, affi-
davits and other documents™ mercifully squeczed out the
surplusage.

The substance of the President’s written charges was that
the Trustees had improperly diverted College funds and had
otherwise expended funds extravagantly, and had interfered
with the proper functioning of the local church and with
the charter powers of the President. The committee’s report,
not released until the following April, mercly summarized the
facts relating to the circumstances on which Wheelock relied
to support his charges. It refrained from pronouncing judg-
ment on the degree to which the facts sustained the accusa-
tions. But no reader could fail to be impressed by how feeble
was the evidenee, and it was not diflicult to read between the
neutral and unadorned lines a certain committee impatience
with the man who kad chosen to heat to the boiling point the
internal affairs of the College. One wonders what damping
vffect the committee findings might have had on later un-
happy developments in the legislature had the report received
the wide readership attained by the sensational Skerches, in-
stead of being obscured for cight months in the committee’s
files.

A few days after the legislative committee concluded its
hearings the Trustees assembled in Hanover for their regular
annual mecting, just preceding the Commencement cere-
monices of August 1815, Present were the elcven men then
making up the full Board of twelve Trustees, Governor Gil-
7 holding office both as an elected and as an ex officio
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President John Wheelock, from the portrait by . I». Tenney.

Trustee. After the Board had proceeded routinely through
two days of formalitics. Charles Marsh introduced on the
third day a resolution which toeok note of “two certain anony-
mous pamphlets™ published since the last annual meeting,
and proclaimed:

Whereas there is reason to believe that some member of this
board ot ofticer of the College is the author of or has hid some
agency in the publication of said pumphlets and whereas said
pamphlets contain many charges defamatory to the board and
individunl members thercof and calculated to injure the reputa.
tion of this institution and impair the usefulness thereof, Resolved
that it committee of three be appointed by biallot to enguite into
the origin of the suid pumphlets . ..

For the resolution were the cight votes of the Octagon and
against it the votes of Governor Gilman and Mr. Jacob.
Moessrs. Thompson, Paine. and Payson were named to the
committee. The Board adjourned to the following day when
its committee reported that while “the nature of the case pre-
cludes the committee from obtaining positive evidence . ..
evidence of a circumstantial kind has been obtained which
lcaves no room . .. to doubt that President Wheelock was
the principal if not the sole author of the pamphict entitled
Sketches of the History of Dartmouth Cotlege cte.. and that
through his means both the pamphlets mentioned were pub-
lished and circulated.” The report went on to list the evi-
dence, including numerous public attributions of the SAerches
to Whecloek “without any disavowal on his part™ and “an
anonymous letter in the handwriting of President Wheelock
... sent to Isaac Hill. Editor of the New Hampshire Patriot
accompanied with a bundle of said pamphlets in which letter
the said Hill was requested to distribute them among the
members of the Legislature.™

The President. who was not in attendance when the com-
mittee reported, was furnished a copy of the report and given

5
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an “oppurtunity to offer any explanation he sees fit to sug-
gost” by ten o'clueh the fullowing morning. The President did
not appear the next day, but filed with the Board a long letter
entirely unresponsive to the issue of his role in the prepara-
tion and distribution of the Skerches. The President con-
cluded by asserting that “considering the Hont* Legislature
of the State have, for the public goud taken into their own
hands to examine and regulate the concerns of the College
.. . it would be wholly improper and unbecoming me to sub-
mit fo any trial on charges now exhibited before your body.
...} hereby protest agninst the proceedings . . . and utterly
deny your right of jurisdiction in the present case.™

The Buard thereupon by o vote of 10 to 0 affirmed its
jurisdiction over the subject matter, and accepted the report
by the carlivr 8 te 2 vote. The Board then adopted by the
same R to 2 vote a resolution removing Wheelock from the
office of President of the College for which the following
reasons were recited:

First He has had an agency in publishing & circulating a certain
anonymous pamphlet entitled “Sketches of the History of Dart-
motith Coltepe & Moors Charity School™ & espoused the charges
therein contained before the Committee of the Legislature. What-
ever might be our views of the principles which had gained an
ascendancy in the mind of President Wheelock we could not,
without the most undeniahle evidence have believed that he could
have communicated sentiments so entirely repugnant to truth, or
that any person who was not as destitute of discernment as of
inteprity would have charged on a public body as a crime those
things which notoriously received his unqualified concurrence &
some of which were done by his special recommendation — The
Trustees comider the above mentioned public action as a gross
and unprosohed libel on the Institution and the said Dr Wheelock
neplects to take any measures to repair an injury which is directly
amed at its reputation & caleulated to destroy its usefulness.

Secomdly He has set up & insists on claims which the charter by
no far construction does allow — claims which in their operation
would deprive the corporation of all ity powers. He claims a right
to exervive the whole executive authority of the College which the
chatter has expresshy committed to ““the Trustees with the Presi-
dent, Tutors & Professory by them appointed” — He alse seems to
chinm o pght o control the corporation in the appointment of
erecttive officers. smasmuch as be has reprosthed them with great
severity for chining men who do not in all respects meet his
wizhes & thereby embarrasses the proceedings of the board.

Thirdly  From a variety of circumstances the Trustees have had
reason to conclude. that he has embrrrassed the proceedings of
the execnutive officers by caming an uupression to be made on the
minds of soch students as have fallen under censure for trans.
pressions of the Laws of the institution, that if he could have had
his will they would pot have suffered disgrace or punishment.

Fowrthly  ‘The Trustees have obtained «atisfactory evidence that
Dr Wheeloch his been guilty of manifest fraud in the application
of the funds of Moors School by taking & youth who was not an
indian, but adopted by an Indian tribe under an indizn name, and
supporting him on the Scotch fund. which wis granted for the sole
purpose of instructing & civilizing Indians. —

Fifthlx It is mnifest to the Trustees, that Dr. Wheelock has in
various ways given rise and circulation to a report that the real
canse of the dissatisfaction of the Trustees with him was diversity
of religious opinions between him and them when in truth and in
fact no such diversity was known or is now known to exist as he
has publickly acknowledged before the committee of the Legisla-
ture appointed to investigate the affairs of the College.

The Trustees went on to say that they had acted “from a
deep conviction that the College can no longer prosper under
his presidency.™

Governor Gilman and Mr. Jacob, the two dissenters,

denied the Board's authority to remove the President, and
the charge of fraud against Wheeloek in the application of
the funds of Moors School as unsupported by the evidence.

The Board then proceeded to elect the Rev. Francis
Brown of North Yarmouth, Mainc, as President of Dart-
mouth College, having had indications from one of the Trus-
tees that Brown would not refuse. A committee was ap-
pointed w0 inform Brown and request his acceptance. After
adopting a “statement of facts” summarizing what had taken
pliace at this momentous board mecting. the Trustees ad-
journcd, naming 4 September date one month hence to re-
assemble.

During the interval there occurred the publication of the
Trustees' answer to the Sketches which they titled 4 Vindica-
tien of the Official Conduct of the Trustees of Dartmouth
College. They clected to offer it for purchase only. at fifty
cents, though the Skerchies had been available for the asking
and had indeed been thrust upon alt willing readers. Those
persons who made the effort to secure and read the Vindica-
tion maust have found in it telling answers to accusations
made by the Skerches, Meticulously drafted (after all it was
the joint work of two of the lawyers on the Board) it con-
trasted sharply with the Skesches, both as to claims and
style. The tool was the scalpel rather than Wheelock's broad
axe, but cach was equally dipped in venom.

N September 26 the Board reassembled to wel-

come Francis Brown to the presidency. Only

the Octagon were present for the occasion and

for the simple inauguration cercmonies which
followed. It was to be the last meeting of the Trustees before
the legisluture brought down the walls upon them.

From the moment the legistature had appointed its fact-
finding committee in the precudicg spring there had hung
over the Trustees a pervasive worry as to what steps might
ultimately be taken. They were mindful that Wheelock's
mancuvering had enlisted some highly influential, if shrill,
voices among the Republicans at a time when there was rea-
son to expect the Republicans might upsct the Federalists in
the state clections scheduled for Marcit 1816, Moreover, the
probable  Republican candidate  for Governor,  William
Plumer, was known to be highly impatient with the con-
troversy that had disrupted the College. The Frustees were
likewisc mindful that the Wheelock attributions to them of
an uncompromising religious orthodoxy would arouse the re-
ligious liberals in the State, regardless of their party affilia-
tions.

Many friecnds of the College shared the ‘irustees’ appre-
hension. Jeremiah Mason, then a United States  Senator.
leading Federalist and later one of the College's counsel, had
written to his cousin, Trustee Charles Marsh, in mid-August
indicating he had heard rumors of the Board's intention to
remove the President. @ greatly fear,” said Mason, “such
a measure adopted under present circumstances . . . would
have a very unhappy cffect on the public mind.” Mason
noted that a legislative enquiry was pending and declared
that “the Legislature . .. for certain purposes have a right
to enquire into alleged mismanagement of such an institution.
... Should the Trustees during the pendency of the enguiry
... take the judgment into their cwn hands by destroying
the other party. they will offend and instate at least all those
who were in favor of making the enquiry. . . . If the state-
ments of the President are as incorrect as 1 have heard it
confidently asserted an exposure of that incorrectness will
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put the public vpinion right. It may require time but the re-
sults must be certain. .. . A very decisive course against the
President by the Trustees at the present time would create an
unpleasant sensation in the public mind, and would I fear
be attended with unpleasant circumstances.” Mason excused
himsclf for expressing so strong an opinion on a subject “in
which I have only a common interest.” He confessed, he
said, to being “somewhat influenced by {ears that some of the
Trustees will find it difficult to free themselves entirely from
the effects of the severe irritation they must have lately ex-
perienced.”

Mason's warning was bofore the Board at the time the dis-
missal of the President occurred, and they endeavored to
counteract the effects which Mason anticipated by associat-
ing with the resolution of dismissal a declaration that “the
measure cannot be construed into any disrespect to the
Legistature of New Hampshire whose sole object in the ap-
pointment of a committee to investigate the affairs of the
College must have been to ascertain if the Trustees had not
forfeited their charter and not whether they had exercised
their charter powers discreetly or indiscrectly — not whether
they had treated cither of the exceutive officers of the Col-
Jepe with propricty or impropriety.” The weakness of the
Trustees™ disclaimer was that, though it enunciated a good
legal principle, the distinction which it drew was too esoteric
to make a public impression. Another astute observer cor-
rectly predicted @ public revulsion at the Wheelock removal

_which “will probably bring in Plumer |[expected Republi-
cun candidate for Governor{”, and produce a “revolution in
the Politicks of the State™ to continue until it has “destroyed
one of the fairest Literary lastitutions of the Ceuntry.™ Such
a forecast came perilously close to realization.

The Trustees clung to the hope that their dismissal of the
President wourd in fact quict dewn the furor, as was indi-
cated in Marsh’s reply to Mason, written after the dismissal
had occurred. Likewise clear from Marsh's letter was the
conviction that they had no real alternative to the dismissal.
“1 only regret” wrote Marsh to Mason, “that you, Mr. Web-
ster and some few others could not have been with us fat the
Trustees meeting at which Wheclock was removed] and have
taken a view of the whole ground.™ If the President had been
left in office, asserted Marsh, he would have retained powers
of resistance “which he cannot now call into action. . .. The
decisive measure being taken, we think that Federalists who
under other circumstances might be otherwise inclined will
abandon the concerns of the College to the care of the Trus-
tees and still rally around the standard of political party.”

Events moved swiftly in the ensuing months, John Whee-
lock had warned trancis Brown before the latter’s inaugura-
tion that he, Wheelock, would continue to consider himsclf
“the rightful President of Dartmouth College™ and that he
felt confirmed in this view “by the tenor and spirit of the
charter and by high authoritics in Law.” Wheclock con-
ducted him clf accordingly and forbade tenants of the insti-
tution to pay rent to any but himself. He received communi-
cations of support from sundry sources. including one from
Elisha Ticknor, successful Boston merchant and father of
George Ticknor. Reports from elsewhere in Massachusetts
and from Portsmouth indicated widespread sympathy with
him. The New Hampshire press, virulent whencver it spoke,
was divided in its support, with the balance p.obably in favor
of Wheelock.

William H. Woodward, Secretary and Treasurer of the
Board and ncphew of the deposed President, had forsaken
the Trustees to stand by his uncle; and Mills Olecott, lawyer
and long-time Hanover resident, had been appointed to fill
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President Francis Brown, puinted by S. F. B, Morse.

the Woodward offices. Thus locally the aflairs of the Trustees
rested in the hands of President Brown and Oleott. Brown
sought to estublish his authority in the eyes of tenants of
“oliege propertics. But the latter refused to pay the rents “so
long as Doctor Wheelock claims them likewise.™ This was a
blow to the College as it was desperately in need of funds.

Among the Hanover citizenry the majority scemed to
favor the Trustees but there were some Conspicuous excep-
tions including. embarrassingly, Dr. Cyrus Perkins, principal
figure =t the Dartmouth Medical School. For the rest the
faculty were in full suppoert of the Trustees. Apprehension
among the students is iltustrated by o letter which Rufus
Choate. then in his first year at Dartmouth, wrote in carly
March 1816, “Rcspu!ing., the affairs of this College.” s.:id
Choate, “everything is at present in dread uncertainty.
storm seems to be gathering . . . and may burst on the prcscnt
government of the College. . . . If the State be Democratic a
revolution will take place, probably President Brown may be
dismissed. In that case the College will fall.™

As the March 1816 New Hampshire elections approached
Trustee Thompson, then attending as a Senator the session of
Congress in Washington, wrote  his brother-in-law, Mills
Oleott, in Hanover: "1 do hope & pray that our friends
throughout the State will duly appreciate the necessity of
making an extraordinary exertion for the preservation of the
College. . . . Thompson, who shared rooms in Washington
with Danicl Webster, observed that “we talk up the affairs of
learning and politics at a great rate.” Trustee Charies Marsh
was likewise serving in Woshington as a member of Congress
from Vermont. and shared lodgings there with his cousin
Jeremiah Mason. There were thus unhappily removed .rom
the New Hampshire scene four of its most influential Fed-
cralists who might have helped guide opinion in the State
away from the Republican view. However, they made the
most of their association in Washington, with Marsh filling



the role of principal correspondent with President Brown
and the other frostees,

Fhe Federalists had noninated James Sheafe for Gover-
nor, while the Republicans sclected as their candidate Wil-
limm Plumer, a former United States Scnator from New
Hampshire, and one whoe had not been reticent in expressing
his displeasatre at the state of affairs at Dartmouth College.
After his nomination Plumer wrote to Col. Ames Brewster, a
Wheelook supporter in Hanover:

From the information I hase reccived from various parts of
the State there is a high probability that in every branch of the
povernment this year there will be @ Republicun majority, and |
think a vordial disposition to du justice to the injured Wheetock.
I 1 should have any part to act in the gpovernment T will make ot
least an effort 1o reduce the wrong he has suffered und repair the
inpuries that have been arbitrarily inflicted on the literary institu-
tion whil® be has nurtured and over which he has so long and
ably pres.ded. Will it not be reguisite that his friends in your
vicinity should before June jwhen the new Legislature was to con-
venet devise a4 system not only to restore him te his rights but to
prevent the Coliege being apain exposed to similar evils?

Plumer's clection was overwhelming and, contrary to the
Frustees” hopes and indeed expectations, it came about not
only through Republican support but also the support of
many Federalist fricads of Jobn Wheelock. That public
opiion — or at least opinion in influential circles — was
now running against the Trustees became all too clear. In
carly. April President Brown wrote to a clerical colieague
whoe had some acquaintance with the new Governor and with
Samucl Bell, Dartmouth 1793, another towering Republican
figure whom the new Governor was about to appoint to the
New Hampshire Superior Court. Brown spoke of the Trus-
tees” and his own desire to “disseminate correct information
among men of influence,” deplored “the accidental circum-
stunce that some Jeading Federalists in the State belong to
the Board of Frustees has been seized by Dr. W. as furnish-
ing him with the means of enlisting on his side the political
feelings of the oppasition party,” dented “that political con-
siderations were among  the inducements of the Dr's re-
moval,” and declared wistfully that “those who have not been
brought to act with Dr. Wheelock know very little of the
man. And those who have long acted with him are frequently
surprised by some new exhibition of his cha-acter.™ Brown
covered dispassionately and in some detail cie facts of the
controversy from the Toustees’ viewpoim, and then con-
cluded with the following appeal:

1 have thought that at this time of ewcitemen. and general
anviety respectine the College this commaunicistion might not bhe
unsceeplshle 1o you nor without its use 1o us, In the company of
vour friends T wish you to make that use of its contents which you
mdee te be pradent and proper. | mention particularly the Hon.
Sam’ Bell with wham 1 kave nat had the pleasure of an acquaint-
ance, but who has been a Trintee of the College and who ! think
might employ an influence for our henefit. With the Hon. Mr.
Plumer's feeling in refation to the College 1 have not been made
acquainted. 1 have no doubt however that measures have been
taken before this time by Dr. W. to induce him to insert a para-
graph into his speech or message at the opening of the Legislature
kearing on the Trustees. 1 hope he will think proper to omit the
Collere dispute altogether or if he should speak of it to aveid
anyvthing more than to announce the general subject.

Mceanwhile Congressman Marsa in Washington, through
letters to President Brorva in Hanover and to the other Trus-
tees, endeavored to develop a strategy to forestall action by
the legislature adverse to the Trustees. But only Senator
Thompson among the principal Washington strategists could
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be in Concord for the opening of the legistature in June.
There he was joined by his fellow ‘Trustees, Asa McFarland
and Elijuh Paine, as representatives of tF Board, and Pres-
ident Brown was likewise on hand to observe the events af-
fecting the College.

When Governor Plumer addressed the legislature on June
6 he noted that the College's charter had “emanated from
royalty”™ and “contained . . . principles congenial to mon-
archy.” including the provision for a self-perpetuating Board
of Trustevs. This provision he called “hostile to the spirit
and genius of a free government.” Plumer claimed a right
for the State *“to amend and improve acts of incorporation
of this nature.” The Governor’s message and the belated
report of the fact-finding committee which had met in Han-
over the preceding August were referred to a special com-
mittee of fegislators, Without waiting for the report «f the
Hanover hearing to be printed the special committee brought
in a bill entitled “An act to amend, enlarge and improve the
Corporation of Dartmouth College.” Despite formal re-
monstrance by the representatives of the Trustees and an
offer by them, fortunately rejected. to compromise by ac-
cepting a Board of Overscers drawn from State oflicers with
a veto over the Trustees, an act was passed by both houses
vating along party lines.

To concede by hindsight that Jeremiah Mason was right
and the Trustees wrong in their cvaluation of the conse-
quences of their dismissal of John Wheelock by no means
leads t» a conchusion that the dismissal should not have been
made when it was. With comfortable Republican majoritics
in both houses of the legislature supporting a Republican
Governor, it is probable that forbearance on the part of the
Trustees would not have forestalled the fateful June 1816
legislation. On the other hand, if they had continued to be
saddled with an antagonistic President and had lacked the
extraordinary leadership of the new  President Francis
Brown, their capacity to resist the consequences of the legis-
lature’s determined attack would have been immeasurably
reduced.
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The legislation altered the name of the institution from
the “Trustees of Dartmouth College™ to the “Trustees of
Dartmouth University.”* It increased the number of Trus-
tees from 12 to 21, “the majority of whom shall form a
quorum for the transaction of business™ ¢ a petard which
later hoisted the University Trustees in a most embarrassing
way ). The new Board was given “all the powers, authorities,
rights, property, liberties, privileges and immunities which
have hitherto been possessed...by the Trustees of Dart-
mouth College.” Another provision created “a Board of

* To avoid confusion between the two Partmouths each of the
terms “Univenity” and "College™ is reserved for only one of the
institutions, This exclusivity, while a convenient artifice, does not
accord with the practice of the period. Before the forced duality
of the institution, pervons identified with Danmouth frequentl
used the term “university” in a generic sense to apply to the Col-
lege. So too the authorities of the University during its brief life,
occasionally used “College” adjectively in referring to elements of
the Univers:iy, as for example “the College chapel.”
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Overseers, who shall have perpetual succession and whose
number shall be twemty-tive,” with power to “confirm. or
disupprove . . . votes and proceedings of the Board of Trus-
tees.” From New Hampshire the President of the Senate and
the Speaker of the House, and from Vermont the Governor
and Licutenant Goversor, were made ex officio Overseers.,
The New Hampshire Governor and Council were given au-
thority to “fitl all the vacancies on the Board of Overseers”
and “complete the present Bomd of Trustees to the number
of twenty-one ... and . . . to fiil all vacancics that may occur
previous to, or during the first meeting of the said Board of
Frustees.” Finally the Governor was authorized “to summon
the first meeting of . . . Trustees and Overseers to be held at
Hanover on the 26th day of August next.”

The effect of the cnactment upon the Trustees was stun-
ning: ror was it the more acceptable for being inevitable, *'1
cannot endure the pain,” wrote Senator Thompson who had
witnessed the legislature’s headstrong attack, “to recollect
the proceedings . . . much less can 1 bring myself to write
the disgusting details. . . . OQur friends belonging to the Legis-
lature and every other one whom 1 have mey advise us to re-
fuse fo accept the new act or te accede in any shape to the
new Legislature's modifications.” A few days later Charles
Marsh, in response to an cnquiry from President Brown,
gave his view that “the act is altogether unconstitutional and
must be so decided could the question ~ome before a com-
petent and dispassionate court.” Marsh, too. urged resisting
the act rather than yielding. Thompson on a visit to Ports-
mouth, where he found much pro-College sentiment, con-
feered with his fellow Trustee, Timothy Farrar, and with
Daniel Webster and Jeremiah Mason. He reported their
common view to be that the Trustees should “maintain the
original corporate rights and try the issue.” Farrar urged an
immediate approach to Jeremiah Smith, as well as io Mason
and Webster, to obtain their guidance as to what specific
measures should be pursued.

Thompson recommended that President Brown call a
mecting of the Trustees for Jate August to decide upon a
course of action. The meeting should be, said Marsh, “in pre-
cisely the sume style as though the Legislature [had] not at-
tempted to interfere.” He stressed the importance of the
Trustees avaiding “every act which can be construed into a
recognition of the authority of the Legislature to encroach on
our powers and rights in the manner they have attempted to
do. ... Our adversaries must be aware that ... we shall at
some time or other be able to .. . unravel all their proceed-
ings. This consideration will probably check them more than
any other. ... The measure of resistunce . . . is the only one
which . . . affords any share of hope. . .. [We must] go as far
4s we van ... to exccute the poawers vested in us by the
Charter. and when we have gone this far to adopt the
Quaker system of withholding our active cooperation in any-
thing done by others — we must continue to keep this cor-
puration alive.”

These brave words, at a dismally Jow point in the Col-
lege's fortunes, were a clear call to civil disobedience. But
Marsh also had an eye for the practical difficulties, of which
one wis the College’s extreme shortage of funds. Particularly
was he solicitous about the precarious financial situation of
President Brown. 1 feel this subject much at heart™ he
wrote the President, “and especiaily when 1 reflect how much
trouble and anxicty you...have experienced.” Character-
istically, Brown scemed to worry far less about his plight
than did his associates.

Mecanwhile, in late July the Governor and Council, exer-
Q 1g their new authority, appointed nine new “Trustees of
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Dartmouth m:;r." which with the twelve old Trustees
would complete the complement of tweaty-one prescribed by
the legistature. At the same time, the twenty-one members of
the new Board of Overscers were named. That advance con-
sent to serve had not been obtained in all cases is evident
from the refusal of membership by Justice Joseph Story of the
United States Supreme Court whom Plumer had listed
among his appointments.

The legislature had carefully prescribed August 26 as the
date of the first meeting of the new Board, and Hanover as
the location. When the Governor sent notices of the meeting
to the old Trustees the responses were in most instances dis-
creet and noncommittal. The replies of Trustees Farrar and
Payson were perhaps a bit more expansive than the circum-
stances required, but this mercly illustrated that while these
two men were actively aligned with the Octagon, they were
by age and preoccupation a bit more removed from the cen-
ter of strategy planning than were, for example, Marsh,
Thompson, McFarland and, of course, Brown,

RESIDENT Brown issued his call for a Hanover

meeting of the College Trustees for the same date

ihat the statute had fixed for the University Board

meeting. When the appointed time arrived — Mon-
day, August 26, 1816 — there ensued a ludicrous two-day
minuet_between Governor Plumer, as temporary chairman
of the University Board, and President Brown, cuch de-
clining to recognize the existence of the other’s Board.
Plumer and his followers met in the office of the dis-
affected College Treasurer, William H. Woondward, while
the College Trustees met in the study of President Brown.
At the Plumer meeting but nine persons were in attendance
out of the full complement of twenty-one. Among these
was Stephen Jacob, the only Frustee present from the old
Board. Others formerly identified with the College were
William H. Woodward and Cyrus Perkins. Also in attend-
ance was Levi Woodbury, Dartmouth 1809, later appointed
by Governor Plumer as judge of the New Hampshire Superior
Court.

Present at the meeting of the College Board, in addition to
President Brown, were Thompson, Farrar, Paine, Marsh,
McFarland, Smith, and Payson. Of the Octagon only Niles
was missing. By that time all had formally declined to at-
tend the Governor's meeting. The old Board's first act of
business was to adopt a defiant resolution of resistance:
“We the Trustees of Dartmouth College do not accept the
provisions of an act of the Legislature of New Hampshire ap-
proved Jure 27...but do hereby expressly refuse to act
under the same.”

President Brown immediately transmitted the resolution
to the University Board. The point of no return had in effect
been reached.

At least the five lawyers among the Octagon could have
been under no illusions about the scriousness of the step
they had chosen to take. Yet the solemnity of the situation
had it moments of comic relief. The old Trustees saw their
strategy succeed when the unhappy Governor Plumer, after
fruitless summons to President Brown and associates to at-
tend the University Board mecting, was unable to obtain a
quorum. In consequence the Governor was forced to de-
clare his meeting adjourned. without his Board having been
able even to organize. to say nothing of taking substantive
action.

It was not an outcome designed to endear the old Trustees



to the Ganernor. Nor was Tus discoanttiture refioved when he
fearned that se tiehthy had the fegshaiture seen it to preseribe
the ume and plice for the fiest Board moeeting, and  his
powers with respect thereto, thut a miscarriage having oc-
vturred, he was without authority, untd corrective legislation
vorgld be obtiuncd., o call another meeting,

Hais contretemps feft Francis Brown, his Board, and his
faval faculty uncvpectedhy e wiadisputed charge of the insti-
o, Fhe Inlo Commenvoment evercises followed immie-
diatedy upon the Prustees” decision to resist, 1t was to be the
fast such verenony without threat of Umiversity interference
untel INTY. The occasion produced  an unexpected  and
muntficent gt to the College trom fohn B, Wheeler, an
Orford N HL merchant. His donation of $1000 was in-
temded o cnable the Frustees, in s words, o test their
rights by st at law 7 The amount was the equivalent of
two-thirds of 4 whoic sear's endowment income, While the
Jull mcasure of the Frustees’ pratitude was oot registered
untd nearly minety years later when a new dormitory was
mancd Wheeler Hall, the gift produced  immediate  and
caorious benetits. both read and pssehological. ® Over the
Cottege commumty hung the full weight of ultimate uncer-
tamnties He s o be feared that the best days of this institu-
How are over, wrote one student o a friend, “Should the
game be pursued the sons of Dartmouth may prepare to see
thar wma mater thrown mto comvuldsive  agitation  from
wiich she vannot recoser L owe may eapect an overturn
here. I that case T shall go o some other coliege.™

the College frustees again gathered in Hanover for a
Bowrd mecting of ther own on September 29, 1816, Their
fist et then was o msue o call o William H. Woodward,
stll othcally holding the oftice of Seeretary of the Board. to
attend and deliver Yehe records and scal appertaining to the
uthcr of Seerctary.” Not unexpectedly Woudward  refused
cither to attend or o deliver the items demanded, whereupon
the old frustees removed him from oflice and appointed
Milis Odeott in s stead.

Fhe reopemng of College in October produced about the
same nuniber of students as m the preecding academic year,
reported Protessor Adams. The Professors found. too, that
i Hanover “current opimion bas been setting more and more
tavorably tor the old Trustees ever sinee Commencement.”
A uset but deternuned contest prevatled between the officers
of the twer msttunions to collect remts on College properties;
but the tenants. understandabliy. continued to refuse risking
wrong payvment,

In November the Governor requested enabling fegislation
to perimit valbing the Umiversity Board together, The legisia-
ture seadiv responded i December by amending  the
quarten fegquitements and resolving ambigmtics as to the
Governer's gquthanty 1o sssemble the new Board., Student
Rutus Choate on Pecember 16an a letter w his brother de-
settbed the new deentatuon as “guthorizme nine of the new
Prustees only to do busiess, o number which it s supposed
canovery casibe at any tme be assembled. That the body will
vonvene ammiediatcdy perhaps before the end of the teem and
temove the whole of the present government of the College

Phiouwshout the conttonersy the Collepe was constantly in need
of tands Sobatabons soone shonm and tnends went on almost
without antertupton Thereh none was the equal o, not yet ap
proached the Wheeler oift of INIS Contnbnhons wore steadily fed
it Hanoser Indnidua! stte o ity cents, o dollat, two dollars,
vame o from many There were fewer at tve and ten Jollars
Twenty dollars muathed almost - soumnt Rate mdeed was the do.
natton of Bty o1 one hundied dollots Yer they adl added up 1o
mtan the College, precanomdy it s Gue, through o period of crisis
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and supply their places with men of their own party is what
the buest informed among us confidently expect.™

As the year IR1o, so full of portent, drew to a close, Pres-
ident Brown polled his Trustees on a proposal to attempt
through the courts to obtain a recognition of their charter
rizhts and a rejection of the legislature’s effort to alter them.
Brown noted that Mills Oleott was securing an informal
apinion from Jeremiah Mason on what action to take. Be-
fore replics could be received from the Trustees the legisla-
ture took a further step, seeming to justify Marsh's carlier
judpment expressed to Brown that “no one can tell . . . what
in the wantonness of power they may have the madness to
attempt.” On December 26, 1816 there was passed a statute
which came to be known as “the penal act.™ It provided that
anyone who purported to exercise authority on behalf of
the institution, except pursuant to the fegistation which had
cstablished the University, would be subject to a forfeiture of
S5O0, “tv be recovered by any person whe shall sue therefor,
one half thereof to the use of the prosecutor and the other
half to the use of said University.” This oppressive hunting
license contained the possibility of breaking the old Trustees,
as well as the faculty associated with them in operating the
College. The $500 penalty was not limited to but one appli-
cation; it extended to cach forbidden act by cach individual.
Thus, in the course of a single meeting of the old Board cach
Trustee could conceivably be exposed to a dozen forfeitures
cach of $300, depending on how many picces of business
were handled at the meeting. ‘The conducting of every class
of instruction subjected cach loyal faculty member to a
similar forfeiture.

ANUARY [R17 was an anguished month for the College

Trustees. The “penal act™ put their strength of purpose

to a severe test. Particularly worried was  Senator

Thompson whose family obligations and financial re-
sources seemed  precariously balanced. Marsh, too, suifered
moments of indecision, On the other hand, Judge Farrar
(“the sooner the guestion is decided the better it will he
for the College™) and Judge Paine (“the only way is to
persevere fully in the old order. . .. We ought not to ook
hack™ 1 urged o prompt contesting of the legislation. Per-
haps bravest among the Trustees. because he trusted most,
was the Reverend Asa MeFarland, Concord  clergyman
and youngest member of the Board. Unlearned in the
faw himself. he supported solely on faith a prompt in-
tiating of legal action The disquictude of Thompson and
Marsh subsided, and by the fatter part of January they
were in full, and indeed enthusiastic, support of 4 course
of resistance to the end,

It i~ impossible to weigh fully the influence of an oceur-
rence of the first importance at this moment. Hamilton Col-
lepe, having jusi fost its president by death, offered the suc-
cesston 1o Francis Brown, at double his Dartmouth salary,
and of course with assurance that his compensation, what-
ever it was, would in fact be paid. Hamilton was already a
well-established, highly respected, ard relatively  prosperous
college with an unclouded future, That Brown, despite this
temptation and under the most trying conditions. clected to
remain as the head of an institution with so dubious a future
is telling evidence of the character of this extraordinary man,
It is hardly an cxagperation to say, as surcly his Trustees
themselves felt, that Dartmouth College would have suffered
a staggering blow in Brown's departure. There was literally
no one clse to carry on his Kind of inspired leadership, with-
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vut which the whole cause of the College might well have
foundered. Brown's decision put new strength and actermina-
tion into the Truswees.,

Next to be faced was a troublesome, if secondary prob-
fem. Throughout much of the ninvtecnth century, American
courts and lawyers were severely trammeled by a complex of
intricate formalities and procedural requirements for com-
mencing litigation. Inherited from English common law, the
rites, whatever may have been their justification in earlier
centurivs, had become by this time obsolete accretions serv-
ing only to trip up litigants and their lawyers and to harass
courts with a proliferation of hearings on basically irrelevant
issues. The launching of a suit by the Trustees was, in com-
mon with others at this peried, beset by the peril of sclecting
the wrong procedural approach and in consequence encoun-
tering an adverse decision on what today would be regarded
as an unconscionable techeicality. Diverse views among the
tawyer Trustees on precisely what form of action to elect
were at kst resolved, with the aid of counsel, by fixing upon
an activn in trover against William Woodward in the name
of the Trustees of Dartmouth College for the recovery of the
minutes of Trustees meetings, the original charter, the seal,
and sundry account books, ali of which Woodward had re-
tained in his possession on his defection to the new Board.

On February 8, 1817 suit was initiated in the Court of
Common Plcas for Grafton County and immediately trans-
ferred to the Superior Court of the State of New Hampshire.
This was then the States highest court and ordinarily an
appeal court. but the lower Court of Common Pleas was by-
passed because the defendant, William Woodward, was him-
self a4 judee of that court. Thus the Dartmouth College Case
hegan.

While the strategy of the College had been taking shape,
the cause of the Univenity had been suffering. Not until
February 4, 1817 did the University Trustees come together
in Cencord for their first regular mecting. Even then it took
two days before a quorum could be obtained, so unwieldy
was the size of the Beard and so devoid of deep commitmeut
were most of its members. Meanwhile, the two principal
University adherents in Hanover had become seriously in-
capacitated by ill health. Woodward himsclf, on whom much
depended, was so plagued by illness that he briefly contem-
plated not attending the Concord meeting, But, more seri-
ously, John Wheclock's health had so declined that it was
clear his affliction was terminal. The University Trustees
were thus denied on-the-scene agents comparable i interest,
if not in ability, to Francis Brown and Mills Olcott for the
Cullege, a deficiency which was not overcome by the re-
cruiting of William Allen and Dr. Cyrus Perkins in corre-
sponding positions for the University.

The University Board proceeded at the Concord meeting
to “discharge and remove™ from office President Brown, the
resisting Trustees, and the two non-cooperating faculty mem-
bers, Professors Roswell Shurtleff and Ebenezer Adums, all
of wham until then nominally held University positions on
the theory that the University was successor to the College.
Fully recognizing that the state of Wheelock's health pre-
cluded his serving as president of the University the new
Trustees nonctheless elected him to that office, providing at
the samc time that the duties of the presidency should be
discharged by Wheelock's son-in-law, William Allen. The
latter was likewise appointed Phillips Professor of Theology
to succeed the deposed Shurtleff. Allen, then 33 years old
the and Francis Brown were only nine days apart in age),
wis a graduate of Harvard. Son and grandson of clergymen,
% had studied theology in Brookline, Mass., and in 1810
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took over his father’s First Congregational Church in Pitts-
field, Mass., where he remained until coming to Hanowver in
1817, In 1813 he had married Maria Malleville Wheelock,
John Wheelock's only child. Allen has been variously de-
scribed by contemporarics as “inflexible,” “stately.” “stiff,”
“unyielding.” His manner was said to provoke opposition
both from students and associates.

The University Trustees appointed three of their Hanover
adherents, Dr. Cyrus Perkins, Amos Brewster, and James
Poole. as “superintendants of the College buildings™ and
directed them “to take possession of the College {as Dart-
mouth Hall was then known], Chapel and Commons Hall
...and cause them to be well provided with suitable fast-
nesses and prevent intrusion by any.” This trivmvirate made
demand on President Brown for the key to the Chapel and
on Professor Shurtleff for the key to the library. Both de-
clined to accede. whereupon the “superintendants™ without
further formalities occupied Dartmouth Hall (*“the College™),
which housed the library, and the adjoining chapel building.
This confrontation was bricf and, unlike a later one, non-
violent. In early March Rufus Chouate reported the affair
from the student viewpoint in a letter to his brother:

The partisans of Plumer . . . took possession of the College huild-
ings and Library and opened the campaign...by uniting in
prayer literally with but a single student in the Chapel! President
Browa and friends immediately enpaged a farge and convenient
hall as a chapel and entered it that same morning with every
scholar in town hut the one ahove-mentioned. The students [have]
now nearly all {returned for the opening of n new term] and the
foliowing is the number on the side of the university: freshmen
none, Sophomores 2, juniors 1, seniors 4; total 7. Possibly 2 or 3
more may join them. . ..

Another student, a junior in the College, wrote to his
brother:

‘The College students have ecually as pood instruction as they
have had 1or years past, and their advantages are the same except
that we have not access to the College Library. However there
are such u variety of books in the Society Libraries it is not con-
sidered much of a loss.... It appears to be the determination of
the old officers not to be frightened from their ranks until it be
legally decided, and if it be determined against them, and there is
no appeal, undoubtedly a large number of the students will leave.
They will not join the University. We wait with anxiety 10 know
the results.

New Dampshive Treeutive Department.
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Pr Nathan Smth. wonoclast, founder and professor of
the Dartmouth Medical School, wrote to Mitls Oleott from
Newv Haven: It there should be a prospect of a pitched
battle between the Coliege and the University | hope it will
tahe place before my arrival, as 1 have not forgotten the
sage advice of Faltaf that it is best to come in at the be-
ginning of 4 feast, and the tatter end of a fray.”

{hough Choate scornfully dismissed the few students who
supported the University asuthorities, the studeints on the side
of the Colleype did not possess all the commitrsent. A member
of the Class of IXT7T wrote in carly April:

When | seached Hanover | found division among the students.

1 did nor hesitate to enlist under our ancient President [Whee-
nk} though s followers were but few, only fourteen and they
are bt fifteen nov .1 did not wish to join to assist men whom
I convidered 1o be enpaged in a bad cause. . .. Dr. Brown, Adams,
Shewdetf have kft the uninenity and are reduced to the miserable
nevesity of making 4 hall a sanctuary for their divinities and to
wocumy hitchens for reetation rooms. They have no library. ..
and teach as private mstiuctors, each class pay their own masters.
.. The sitwation of the old Bourd is. as all parties ought to be
whte st the aws, distresing.

Almost the Last rational acts of John Wheelock were three
for the Fenctit of the University. The first was a conveyance
to the University of extensive lands to support a president,
contingent upon the validity of the legislation creating the
Universty, and to revert to Wheeloek's heirs if the legisla-
tion tatled. Second was a release to the University of a debt
of SR said to be owing to him for back salary. Third
wis the exccution of his will granting further Jands to the
Unnerity to ostablish professorships in Mathematics and
Gireek, again with the proviso that if the legislation on which
the University rested should fail the lands should go else-
where. this tme not to his heirs but to the General Assembly
of the Presbvienian Church for the use of the Theological
Semunary at Princeton University The unevenness of his sig-
natures on these documents evidenced the critical state of his
health.

The followmge month John Wheelowk died, mercifully
spared Anowledee of the outcome of his claborate scheme to
put down his enames. William Allen was elected to succeed
him as President of Dartmouth University. One is impelled
to reflect on what would have been the resalt for Dartmouth,
ard for other private educational institutions, had the Trus-
tees not so constrcted Wheehwk thae he felt driven to break
openiv wath them scarcely a year and a half before his death.
With 4 few more months of Trustee forbearance the chain of
cients that radically adtered the bistory of private education
m Anierica might not have been set in motion,

s almest tortmtous unon of forces brought about

the suecesstul weathering of the College's ordeal.

Fadenee of two of these has already been seen:

the protound personal invelvement of several

key Trustees. and the steadfast leadership of President Brown.
Now o antold was o third. the preeminence of the College’s
legal counsel. 1t s doubtful that the final triumph could have
come about had any one of these three elements been lacking.
Beyond all cha'lenge the two senior Jeaders of the New
Hampshire bar at this ume were Jeremiah Smith and Jere-
miah Mason, Santh. a4 native New Hampshireman and in his
Suth year v hen the case opened. had been in practice or on
the bench for neardy thirty years. During that period he had
abo served New Hampshire in the United States Congress,

/12

fulfilled one term as Governor of the State, and ten years as
its Chief Justice. With the defeat of the Federalists in 1816
he had returned to private practice in Exeter. A strong Feder-
alist and hostile to Jeffersonian doctrines, Judge Smith had a
reputation for caustic wit which he visited freely, in and out
of court, upon friend and foe alike.

Mason, nine years younger than Smith, was born in Con-
necticut. After graduation from Yale he came to New Hamp-
shire, later taking up residence in Portsmouth, then the larg-
est town in the State. For many years he held undisputed
supremacy among Portsmouth lawyers, challenged only by
Danicl Webster during the latter’s brief practice in that place.
During his long residence in New Hampshire Mason served
as Attorney General of the State and as a Federalist member
of the United States Senate. In 1816 he declined to accept
appointment as Chiefl Justice of the New Hampshire Superior
Court. When the Dartmouth College Case came on for trial
before that court Mason was considered to be among the
greatest lawyers of his time. Standing six fect and six inches,
he was an imposing courtroom figure.

The third and junior counsel was Daniel Webster, then 3§
years old. As the only Dartmouth alumnus among the three,
his relation with the College had been more intimate than
the others, though Smith as Governor of the State had served
briefly as an ex officio Trustee. In 1816 Webster moved .rom
Portsmouth to Boston. When the case opened he was still
much occupied in getting established in his new location, and
perhaps in consequence of that his role in the litigation while
it was before the New Hampshire court was minor, com-
pared with the participation of Smith and Mason.

It is not clear why Mills Olcott, acting as the Trustees'
agent, delayed so long after filing suit before formally retain-
ing counsel. Two months carlier he had consuited Jercmiah
Smith on procedural technicalities, and in Washington,
Marsh and Thompson had maintained a dialogue on the
issues with Jeremiah Mason, fellow member of the national
legislature, By letter Thompson too had laid a few of the
questions before Webster for his informal views. But as late
as mid-April 1817, and only a month before the first hearing
of the case was due to occur, there was still some ambiguity
about who was representing whom. A friend of the College
wrote from Portsmouth to Francis Brown on April 11 that
Mason had just turned aside an approach by the University
to represent its side, at the same time asserting that “he has
not been at all consuited {by the College] in the commencing
or conducting of a suit.” Thompson wrote to Olcott as late
as April 25 saying “Judge Smith talks as if he were not under
obligation to prepare himself to argue our College cause
next month, | do not know what this means. . . . If any
further application is necessary or any fec pray take the
necessary steps.”

The “necessary steps™ were in fact timely taken, for both
Muson and Smith appeared at the May term of the Superior
Court held in Grafton County at which Trustees of Dart-
mowth College vs. Woodward was docketed. While the princi-
pal arguments in the case were deferred until the September
term, it appears that Mason at least made a beginning at the
May term in Haverhill, for we find Webster, who was not
present at this term. writing to Mason in June that “the Col-
lege people thought you made a strong impression in their
cause.”

The reputation of both Smith and Mason before the New
Hampshire courts made their services in great demand. The
case of Dartmouth College was but one of many litigations
requiring their attention. To the Trustees and the President,
on the other hand, the case transcended all else. One may
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Jeremiah Smith, portrait by Francis Alexander. Daniel Webster, portrait by Francis Alexander.

suspect a slightly lesser degree of personal involvement on
the purt of Mills Oleott as the Trustees' agent for the suit.
After all he was himself a busy lawyer and. though secretary
of the Board, he was not a Trustee. Thus his hide was
notably more remote from a threat of goring than were those
of the President or the Board memburs. A letter from Brown
to Mason in carly August leaves it unclear whether the Presi-
dent detected a lack of diligence on the part of QOleott, or
whether he was merely demonstrating a common concern
among clients lest their counsel neglect their cause for a com-
peting one. Brwn assured Mason:

Unneceswarily to intrude, even in a concern deeply interesting
to" myself and friends. upon a gentleman much engaged in public
business hus hitherto prevented me from writing you. The agency
in the College cause is committed by a vote of the Trustees to Mr.
Olcott in whose judgment and zeal we all have certain confidence
and | have feared it would not be welcome to you to be occupied
by letters from the College cfficers. An omission to write is not,
however. to be construed as evidence either of indifference to the
caase at issue or of a want of becoming respect and courtesy to
one on whose talents and exertions we rely for its support. This
consideration forbids any longer delay.

I can think of nv other question, except one which should be
related to perscnal character. on the decision of which conse-
quences depend so important to myself and to the other officers of
the College as that for which your services are engaged. In case
of a failure we will be cast, either without property or but little,
upon the world. Some of us have large and all of us growing
families and must seek new spheres of action and new means of
support. This is a condition in which we should of course be very
reluctant to be placed. Add to this that we regard the services of
the Charter Trustees as being essential to the prosperity and use-
fulness of the Institution, and as deriving still greater importance

from its bearing on the stability of all similar literary corporations : )
Q@ in our country, Jeremiah Mason. portrait by Chester Harding.
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To the Trastees on a recent occasion when 1 had the offer of
an cligible otablishnent in New Yok {Hamilton College] 1 for-
matly proposed the guestion, in vase of my remaining here 1 manst
cxpect them if necessary to prosecute their suit to final decision.
though to the Supreme Court of the United States. They promptly
and decisively answered in the aflirmative. We are not without
hope that 4 Gavourable devisien be piven in our Court; though it
he otherwise, you may be asstued the canse will not be abandoned.
1 mention this because 1 have understoad that some doubt has been
expressed by Judge Smith of yourself whether the Trustees would
have the resolution to go forward,

The University, in session since its Board was able to
organize in February, clected to hold its first Commencement
exercises, in 1817, on the customary date in August long
prescribed in the College bylaws, The College, operating of
course under the same bylaws, scheduled its Commencement
exercises for the same date. On a collision course, each insti-
tution asserted its right to use the Meeting House in accord
with established practice.

As the day approached rumaors of a forcible seizure of the
Moeeting House by University adherents aroused the students
in the College. To forestall any such design, about sixty of
the Cullege students and their sympathizers occupied the
building, arming themscives with canes and clubs. A counter
mobilization of University forces was met determinedly by a
heavy guard at cach lower window and a battery of stones
poised for relcase at all upper windows and the belfry. The
University forces withdrew.

Efforts on the part of President Brown to bring about a
compromise by settling on different hours for the respective
uxercises met with insistence by William Alfen that the Uni-
versity have precedence. Those in possession were unwilling
to accord it. On Commencement day, seemingly by common
consent at the last moment, the College procession moved
into the Mceting House at the usual hour of 9 am,, and the
University delayed until 11 o'clock. when its procession
marched to the much smaller Chapel in the College yard.
Confrontation had been awvvided. On that day the College
graduated thirty-nine and the University cight.

He opening of the fall term of the New Hampshire

Superior Court at Exeter was scheduled for the

following month. The case of the College against

the University was set for hearing. Some days be-
fore the hearing Webster wrote, on September 4, to Jeremiah
Mason in Portsmouth:

Judge Smith has written to me. that 1 must take some part in
the argument of this college question. 1 have not thought of the
subject, nor made the least preparation: 1 am sure | can do no
good. and must, therefore, beg that you and he will follow upon
your own manner the blows which have already been so well
struck. I am willing to be considered as belonging to the cause and
to talk about it, and consult about it. but should do no good by
undertaking an argument. If it is not too troublesome . .. give me
a naked list of the authorities cited by you, and 1 will look at them
before court. I do this that 1 may be able to understand you and
Judge Smith.

When the session opened all three of the College’s counsel
were present, as were their opponents. The University had re-
tained George Sullivan, New Hampshire Attorney General,
and Ichabod Bartlett, Dartmouth 1808, young Portsmouth
lawyer and briefly there a local rival of Daniel Webster.
Sullivan was a Dartmouth University Overseer and Bartlett
one of its Trustees.

I¥
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The State's highest court consisted of three judges, all ap-
puinted by Republican Governor Plumer following his efec-
tion the year before. Of the three, only the Chief Justice,
William Richardson, lacked close party identification. The
two Associate Justices were Levi Woodbury and Samuel
Bell. both active Republicans. Bell, then 47 years old, was a
graduate of Dartmouth in the Class of 1793. He had also
served as a Dartmouth Trustee from [RO8 o 1811, Wood-
bury, aged 28, was likewise a Dartmouth aluinnus, having been
graduated in 1809, Ahcad of Woodbury lay an extraordinary
carcer, as Governor, Svnator, Associate Justice of the US.
Supreme Court, and, just prior to his death in 1851, as a
likely Democratic candidate for President of the United
States. Shortly before his appoiniment to the New Hampshire
Superior Court, Woodbury had been named by Governor
Plumer as one of the Trustees of Dartmouth University.
While conflicting reports make it inconclusive whether or not
Woodbury in fact sat on the College’s case at that term, both
charity and the probabilities suggest that he properly dis-
qualificd himself.

The partics to the suit, through their counsel, had previ-
ously agreed upon a statement of facts involved in the case.
The statement was accepted by the Court as the basis for the
arguments,

Mason opencd the argument for the College. No steno-
graphic record cxists, but when Mason, more than a year
later, reconstructed the argument for publication, it occupied
nearly thirty closely printed pages. In effect it was an enlarge-
ment of the same points that the Octagon madc less forcefully
a year beforc in the preamble to their declaration of resist-
ance to the legislative acts. These points, in the order chosen
by Mason, were: (a) that Dartmouth College under its
charter was a private cleemosynary corporation and not a
public corporation such as a city or county, and that in conse-
quence the corporation had legal rights and interests which
could not be taken away by the state legislature; (b) the
acts in question excceded the gencral scope of legislative
power because in effect they attempted, without the consent
of the Trustees, to abolish the old corporation and transfer its
property and privileges 1o 2 new onc; yet under the essential
division of powers upon which a frec government rested, no
legislature posscssed the power to aiter private rights; (¢)
even if, in the abstract, such a power might be claimed to
rest in the legislature, the constitution of the State of New
Hampshire had expressly declared that nonc may be de-
prived of property or privileges “*but by the judgment of his
peers or the law of the land™; (d) in short, this deprivation
could not take place “without due process of law™ and from
this it followed that the powers which the legislature had at-
tempted to cxercise in fact rested solely in the judiciary; and
finally, (c) the charter containcd all the clements of an
cxecuted contract comparable to a grani of land, and was
thus protected by that clause of the United States Constitu-
tion which provided that “no state shall pass any...law
impairing the obligation of contracts.”

The argument was learned and replete with citations of
authorities to support it. With the knowledge that Thomas
Jefferson had congratulated Governor Plumer on his and the
legislature’s move to convert the College into a state-
controlled institution, Mason must have taken sly satisfaction
in selecting one of the supporting dicta from Jefferson’s Notes
on the State of Virginia which declared that “an elective
despotism was not the government we fought for.” Mason
concluded with a reference to the far-reaching consequences
of the issues involved, which had by now aroused the con-
cern of many beyond the bounds of this particular suit. “If
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these acts are held o be valid.”™ he stated. “not only this
College hut every other hterary and  charitable  institution
must become subjeet to the varvig and often capricious will
of the kegislatures. . L If our seminaries of learning are to be
reduced to i state of dependence on the legislatures, and are
to be new modetled. 1o answer the occasional purposes of
previiling pelineal parties, all hopes of their future uscful-
ness must be abandoned ™

tTORNTY GENERA St TN, who responded for the
defense, was aware that before o determination
could be made oy to whether the New Hamp-
shire Jegistoture had exceeded its competence, it
was fecessany to establish what Kind of corporation Dart-
mouth Colicge was. Mason had contended it was a private
cleemosynany corporation, and his argument rested  upon
an aceeptance of that classitication by the court. Thus
Suthvan vigorousdy took the position that the College was “i
public corpuration, created expressly - created exclusively
for the public interest.” He seiced upon the words of the
charter describieg one of the King's aims as being “that the
best micans of education be established in our Province of
New Hampshire for the benelit of said Province.” This. he
declared. was proof that the College was created “for the
beactit of the whole people of the Provinee of New Hamp-
shire.” Fyuating the College to o parish or a town, Sullivan
arzucd that it possassed all the essential qualities of a public
corporation subject o the legislature’s right “'to alter and
amend its charter.” But even assuming it was a private cor-
poration, said Sullivan, the legislature had a right to alter it
“when the public good requires it His argument was that
the acts of the legislature constituted an »xercise of the right
of eminent domain, it would be casy to multiply instances
in which the legislature of this State, and those of other
states, have linuted the powers and taken the rights of private
corporations when required by the welfare of the commu-
nity.” Sullivan also denied that the charter constituted a con-
tract. but argued that, even if it be considered a contraci, it
was not the hind of contract which the pertinent provision of
the Federal Constitution was designed to protect. The Consti-
tutional prohibition, he correctly pointed out, arose out of a
dusire to present states from cenacting laws enabling debtors
to pay debts in depreciated paper or personal property other
than money.

Anyway, +aid Sullivan. the legislation did not destroy the
old corporation. There was merely a change in the name, but
the corporation retaired the rights and privileges which be-
longed to it before. Moreover. the New Hampshire consti-
tution. concluded Sullivan, expressly charged the legislature
with a concern for the education of the people of the State,
and Dartmouth College “being »+ mere instrument to effect
these objects, it was both the right and the duty of the legisla-
ture to alter and amend the charter in such a manner, as
would in their judgment be best calculated to obtain them.™

Jeremiah Smith next took up the argument for the Trust-
ces. Hiv prosentation fater covered 3R printed pages. He
denied that the College had been improved by the new laws;
the contrary in fact was the case as he demonstrated by witty
jibes at some of the provisions. But these considerations were
irrelevant, he reminded the Court, because what was at issue
was the power of the legislature to make the alterations with-
out the Trustees' consent. The Trustees were the constituent
members of the corporation, and increasing or diminishing

So did the removal of their scif-perpetuating power; so did
other provisions of the act which “made a new constitution
for this seminary.” The Charter Trustees were an cleemosy-
nary corporation, holding property dedicated to charitable
uses, not a public corporation forming a component of the
State like o county, it parish. or a school district. To deny
legislative control of this corporation did not put it beyond
the reach of the State, for it was well settled that charitable
corporations were subject to the judicicl department of the
government which would not only protect their rights but
enforce the performance of their duties. Legislative control
over eleemuosynary corporations can be no greater than over
private persons, argued Judge Smith in calling attention to
the New Hampshire constitutional requirement that no per-
son be deprived of his property or privileges but “by the
judgment of his prers, or the law of the land.” The “law
of the land”™ surcly means, said Smith, “the same law which
governs persons in general and not a statute . .. which itself
inflicts the injury.” In short, the New Hampshire constitu-
tional requirement. in cffect, called for “due process™; and
the legislature's acts could not quality.

Jeremiah Smith heaped scorn on the legislature in the
usurped role of the courts, a stance safe enough before the
judicial branch of the government:

No body of men can be imagined every way worse qualified for
the exercise of the powers now claimed for the legislature. ...
While | entertain the highest respect for the legislature as legisia-
ture, § have no hesitation in saying that as judges they are us bad
as the lot of humanity can possible admit. ... Private property
and character would be altogether unsafe in such hands. . . . If there
is anything established by our constitution it is that the legislative
department of our government should abstain from the exercise of
judicial power as every way totally incompetent to the task.

Smith's. reputation for acid sarcasm was sustained clse-
where in his argument:

We have heard it gravely stated as a reason for the inter.
ference of the legislature in this case that literary imstitutions
are subject to decay: and that the charter of our college was
granted under the authority of the British king, and as it emanated
from royalty, so it contained . . . principles congenial to monarchy:
—-one of these is the power of self perpetuation. TIhis last ‘monar-
chial principle” so hostile to the spirit and genius of a free govern-
ment has been . . preserved in all the charters of charitable insti-
tutions granted by our legislature,

Smith then askcd whether it was to be presumed that the
legislature was not aware of its own “anti-republican tend-
ency.” And caustically he noted that

... it has been intimated that much good would result to this semi-
nary and to the public from covernamental checks on its officers and
affairs. 1 am not a convert to these opinions. As there is no royal
road to science so there is no such republican road. ...There is
...something in political men, generally speaking, which unfits
them for the management of an academical institution....l do
not say that such an alliance is as bad as that betweea church and
state; but it is somewhat like it. | had rather see government stand
neuter, content itself with seeing fair play between the fricnds and
patrons of learning and its foes than to take upon itself to pre.
scribe systems of education, elect the professors and oflicers and
regulate the interior of colleges as its caprice may direct.
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o eir numbers cssentially altered the corporation’s makeup.
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Having unluaded a pencrous portion of vinegar, Smith de-
ferred to the young Ichabod Bartlett to conclude the argu-
ment for the Unisensity, Bartlett was no mateh for the sea-
soned advoaiey of Jeremiah Mason and Jeremiah Smith. He
labored verbosely through thirty pages, demonstrating that he
could talh as much, but not as well, as the opposition. Web-
ster closed the argument for the Trustees.

In the absence of a stenographic record, what was printed
as the arguments of counsel in the formal report of the New
Hampshire triad was in fact a collection of statements drawn
up at the urging of Timothy Farrar Ir. long after the original
pronouncements, In the case of Webster the text of his argu-
ment, as printed in the New Hampshire Reports, is in reality
Webster's own version of his argument before the United
States Supreme Court, prepared by him some eight months
later. Though nothing cxists in any form, ex post facte or
otherwise, of the argument Webster actually delivered before
the New Hampshire court, it seems safe to conclude, in view
of Webster's Ietter of September 4 to Mason quoted above,
that his thinking on the case was far less developed at the
State court hearing in September 1817 than it was at the time
of the Washington hearing nearly six months later, and that
in consequence the presentation at Exeter was less fulsome
than the one in Washington. One may aiso conclude that
Webster's Exeter argument, so far as it went, followed quite
closely those of Mason and Smith. He almost certainly em-
ploved at Exeter a peroration not unlike the one which so
moved his hearers in Washington the following March. This
assumption rests upoa reports by those who heard the Exeter
argument that Webster concluded it with an evocation of
Cacsar in the Senate House, the same image which recurred
in the concluding portion of his United States Supreme Court
delivery. described hereafter.

e New Hampshire Superior Court did not hand
down its decision until two months after the Exeter
hearing. Chicf Justice Richardson read the opinion
at the November session held at Plymouth.

As Governor Plumer had confidently expected, and other
University adherents had carnestly hoped. the decision went
against the College. Chief Justice Richardson’s opinion dealt
first with the question whether the College was a private or a
public corporation. **Public corporations are those which are
created for public purposes and whose property is devoted to
the objects for which they are created,” declared the Chief
Justice. He noted that Dartmouth College was created for
the purpose of “spreading the knowledge of the great Re-
deemer” among the savages and for furnishing “the best
means of cducation™ to the Province of New Hampshire. He
deduced that “these great purposes are surely, if anything
can be, matters of public concern.” Once the Richardson
opinion reached the pivotal conclusion that Dartmouth Col-
lege was a public corporation, as the University counsel had
contended and the College counsel denied, the balance of the
findings against the College followed logically upon this prem-
isc. By definition the Trustees, individually or corporately,
had no private rights to be infringed, so according to the
opinion’s reasoning it was immatcrial that the State constitu-
tion protected the property and immunities of private corpo-
rations and private individuals. On the issue of whether or
not the acts violated the Federal Constitution the opinion
denied that the contract clause was “intended to limit the
powers of the states in relation to their own public officers
and servants. . . . If the charter of a public institution, like
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that of Dartmouth College, is to be construed as a contract
within the intent of the Constitution of the United States it
will . .. be difficult 10 say what powers in relation to their
public institutions, if any, arc left to the states.™

Chief Justice Richardson revealed at least a degree of Re-
publican bias by decluring finally: "1 cannot bring mysclf
to believe that it would be consistent with sound policy or
ultimately with the true interests of literature itself to place
the great public institutions, in which all the young men
destined for the liberal professions are to be educated, within
the absolute control of a few individuals, and out of the
control of the sovereign power. . .. The education of the ris-
ing pencration is @ matter of highest public concern and is
worthy of the buest attention of every legislature. . . . But
make the trustees independent and they will ultimately for-

* get that their office is & public trust — will at length consider

these institutions as their own — will overlook the great pur-
poses for which their powers were originally given, and will
exercise them only to gratify their own private views and
wishes, or to promote the narrow purposes of a sect or a
party.” Whatever may have been Chief Justice Richardson’s
eminence in the law (and dispassionate legal scholars have
given him generally much respect), his competence as a
southsayer was of a lesser order.

Adherents of the College Trustees werc not unprepared
for the adverse decision. There had been cynical forecasts
that only one outcome was to be expected from “Plumer’s
court.” Webster himself, in the privacy of his correspond-
ence, had remarked that it would be odd if the Plumer-
appeinted court did not enforce “his laws,” and in a letter
to Francis Brown, a week after the decision was rendered,
Webster wrote, “For my part 1 never expected anything
else.” Yet Richardson’s opinion contains not the slightest
suggestion that it lacked judicial integrity. It was only nat-
ural that it should have been culored by Jeffersonian doc-
trines cherished by the Chief Justice, and, for that matter,
by the majority of the State’s voters. No one today would
contend that a reverse bias had not had its effect on the later
United States Supreme Court decision in the case. Yet given
the predictable philosophical slant of the New Hampshire
judges, one questions the wisdom of the earlier advice to
the Trustees, both from their own lawyer members and from
Jercmiah Smith and Danicl Webster, to bring suit in the
State court instead of at once contriving a suit in the Federal
Circuit court. The rationale behind such advice was that a
by-passing of the State court risked putting the College Trus-
tees in a worse light with Republican-dominated opinion
than that in which they had alrcady been placed by the hue
and cry arising from John Wheelock's Skerches. From the
security of hindsight, the risk of alicnating a larger segment
of public opinion scems to have been less than the risk of
an unfavorable decision in the State court.

Though not unexpected, the decision was a blow to Col-
lege morale in Hanover, and a signal to the University ad-
herents to take a more assertive stance. The climate was con-
verted from one of adjuitment to one of rigidity. A student in
the College, writing carly in the new fall term just before
the decision had been rendered, observed that *“the University
officers have attended the two public lectures. And a circum-
stance worthy of notice is that when Presidt B. enters the
lecture room, the students rise instantly but when Pres' Allen
comes they stick to their seats like clods, not a person rises,
tho his own pupils are present. Two College students in obedi-
ence to their father, but much against their own feelings,
have gone to the University, two have entercd as freshmen,
and their whole number 1 belicve to be thirteen [a contem-
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porary  University notati dated September 1817 lists 8
students as joming the University that fall — 2 Seniors, 3
Sophomores and 3 Freshmen]. ... How things are altered.
The government indeed appears like the same dignified men,
but scem not at home, When 1 see the two sets of officers in
the lecture room (am | correet or is it fancy) 1 seem to be-
hold in the countenances of one @ manly independence, self
approbation, perseverance and intrinsic merit; on the other
hand. envious inferiority, sclf distrust, hesitating trepidation
and a fear of appm.uhm&. ill.” ‘Though carricd away by his
own cataloguing, the writer described an institutional at-
mosphere which, if tense. was yet free of violence.

But the judgment of the New Hampshire court subtly and
quickly produced a tramsformation. A few days after its
defivery Rufus Choate wrote to his brother that *. .. the
distance between the students of the two institutions at this
place is most unpleasantly widened. .. . It is impossible to
sit. down vooly and composedly to books, when you are
alarmed every minute by a report that the library is in danger
or that a mob is about collecting or perhaps that we are all to
be fined and imprisoned. . .. Even when such reports are
entitied to no credit whatever it takes some time tu hear
them. and alsc some more to point out their absurdity so
that much time on the whole is absolutely wasted.™ From this
agitated scene President Allen. in an open letter addressed
to “the Parents and Friends of the Students, late members
of Dartmouth College.™ reported the New Hampshire court’s
conclusions and criticized the College officers’ continued
non-observance of the legislative acts, *1hey still encourage
in their pupils.” said Allen. “the same couiident hopes which
have heretofore proved delusive. That they should have influ-
ence over the minds of the young gentlemen committed to
them is the natural consequence of the relation of students
to their instructors: and in times of violent excitement such
influence is usually increased znd strengthened.” But, Allen
lamented, the College teachers were “exerting their influence
crroncously and in a manner prejudicial to the literary and
moral improvement of their pupils as well as injurious to the
peace of the University.” He concluded his message to par-
ents by advising them to see that their sons join “the legal
seminary at Hanover™ or withdraw to some other college.

Violence was not long to be repressed. On November 11,
word reached University ofticers that the books belonging to
the libraries of the two student liwcrary socicties were being
“taken from their shelves and boxed for the purposc prob-
ably of being removed from college this night.” Instantly the
University ollicers directed their inspector of buildings “to
take possession of the rooms in which are deposited the
Librarics of the Societies of the Social Friends and of the
United Fraternity and to sceure the doors of them with
proper fastness.” This touched off a melee that rocked the
Hanover plain.

An observer, then a College sophomore. described the
episode in a letter to a friend:

My pen blushes at the thought of rehearsing the outrages of last
evening. About 7 of the clock .. . a mob of the more vicious and
indecent. headed by Profs. Dean and Carter [of the University]
and Mr. Hutchinson {the University's inspector of buildings) made
an outrageous attempt upon the Social Friends Library. While
some of the mob was demolishing the door with an ax these three
gentlemen stood in silent admiration of the heroic deed. Fortu-
nately the noise reached the ears of the Fraternity which was as-
sembled in society hall. No sooner was the uproar heard than they
wete at the library door. By this time it was wholly demolished
and an entrance into the Library effected. Every student of the
’ollege, with some friends, was by this time in his post. The ag-
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gregate number of students and friends, as nigh as 1 could judge, was
ahout one hundred and fifty; that of the mob about twenty. You
will quickly perceive that they were completely in our power: and
it was the determination to break the first man's head who at.
tempted to get out of the roum. They were to continue in this
situation for about % hour when the students thought it advisable
to transfer them to an sdjoining room, They were conducted, one
by one, through the crowd of students having thair clubs elevated.
... In this sitvation we kept them another '2 howu. wholly ignorant
of their future destiny and agitated with cruel fears. After this they
were conducted down stairs which was lined each side with 2 row
of students having their clubs elevated . . . and conducted to their
lodgings. All this was done with less disturbance than one would
paturally lexpect] from the enraged condition of every student and
friend of justice and good order. The fellows themselves even say
that they were treated more generously than they could have ex-
pected.

This observer’s account is corroborated by strikingly simi-
lar descriptions on the part of other students, including the
officers of the Literary Societies of whom Rufus Choate was
one.

Meanwhile, the College Trustees. in accord with their
promise to President Brown, prepared to have their casc
carried to the Federal Supreme Court. Such a move struck
Governor Plumer as foolhardy. I should thirk they would
not adopt such a cour:¢ had 1 not seen too many instances of
men suffering passion, wounded pride and sentiment to usurp
the place of solid discretion and mature judgment. I think
they can have no rational ground to hope for success in the
nationa! court, and that the friends of the University have
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nothing o fear from the result, but the eapense and the evils
which proceed from astate of suspense.”™

Reterrmg to a comversation he had just had with Senator
thompson m Boston, Webster on November 15 wrote to
Francis Brown saving, 1 have thought it probable you would
wish vy attention o the canse at Wishmgton.™ Webster
could, he said,

detetue by the X5th o 3ath ot thes wenth whether § shall po o
Wohuneton this winter o not and this decision will depend in a
cieat measture on what oy be wished an rekinon to this cause. |
fave bo oher ereal occasion o o, and sou waill judee whether it
will ke better that | shonld vo peincipaellv on this account, or
whether etler setvne cannol probably be had w1 a cheaper rate,
shonld chitse te assoctate with e sone disnngnished counsel, Mr.
Fhompson and maselt have mentioned Mr. Hoplinson of Phal el
phia. He s well Anows 1o us and 1 think himy capable of argaing
the cause as well as any manan the United States,

1o awate that there muost be great ditticulty in obtaining funds
on this occasion §owaish von theretole 1o write me very plainhy
what can be done and wiat cannnt, and 1 will sive von my advice
as planly in return 1 otlgnk 1 owould nndertabke for o thousand
JoHats to 2o o Washington and aizue the cavse aud get Mr. Hop
nson’s asaistanee abal |doabt whether |oeould do st for o mach
foss sam, M Hephmson will be ey competent to argee it alone
and probably world do s tor something fess, though o connwel
ot the first tank would undertake this Guase ot Washington prob.
bl under sivor seven hundred dollars, o Fhere is po cost of any
cotsequence in carrying the canse 10 W eacept counsels fees,

Webster. without waiting for Brown's reply to this letter,
sounded out Hophinson as to his willmgness to join with
him in arguing the College case. Hopkinson readily con-
sented. Aristocrat, patron of the arts, author of “Hail Co-
lumbia,” Joseph Hophinson had started life simultancously
with Dartmouth College, baving heen born in 1770, A native
of Philadelphia and a graducte of the University of Penn-
ssivani he hiad distinguished imself i the Tase at an carly
age. He was serving as Federalist Member of Congress from
Pennsyivania when enlisted by Webster,

After comsultation with Thompson and Marsh, President
Brown wrote o urge Webster to reprosent the rustees be-
fore the Supreme Court. Though anxious to secure Web-
ster's services, Marsh had cannily observed that Webster was
kel 1o go to Washington in the winter “whether we engage
him to go or not.” and indicated he did “not feel well pleased
that [Woebater] should place the guestion on that assue.™
AMarsh's deduction was correct for it turned out that Web
Jer had other cases requirimg his presence in Washington for
the February term of court. Marsh further commented that
“if we have to pay the STO00 1 shall not shrink from any
share of the burden which my friends think 1 cught to
bear . I was Marsh's view  that Webster was “more
likely to get g decision at the next term and will be better
prepared for the argument than amvone che whom we can
employ exeept it may be Judge Smuth or Mro Mason.™ ‘The
fatter two had ruled themsehes out, being unable or unwill-
ing to niake the long journey to Washington,

Webster agreed on November 27 to ke the case and in-
formed Brown he had already approached Hopkinson “from
the fear he might be written to on the other side as 1 hknew
Gov. Plumer ., had o great opinion of his professional tal-
ents.” Webster annourced that he would seck at onee a
properly certificd record of the case in the New Hampshire
courl, so as to enter it as soon as possible on the Supreme
Court dochet. and on the same day wrote to Mason to secure
it. Webster also nottied Mason that he woula peed, as soon
as possible, Mason's and Judge Smuth’s bricfs of their argu-
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ments before the State court, as well as a copy of the opinion
of that court,

When by the end of the first week in December Vecbster
had not received the briefs he becamie anvious and again
pointed out to Mason and Smith his dependence npon them.
Fo Mason he said, “Everyhody will expect me . to debiver
the bBxeter argument. Pherefore the Facter argument must
be drawn out before T oo o O We must hine Richardson’s
opition o httle: before hend L that ve may consider s
weah points f there be any.”™ And to Sonith on the same day
he wrote, with his customary deference to that disiimginshed
clder awyer, UFvery one knows | ean only be the reciter
of the argument made by vou at Daeter.”

It had carlier been understood by the counsel on bath
sides that af the case were appealed o the Umited States Su-
preme Court they would agree among thersehves on g wint-
ten statement of facts m the form of a “spectal verdict.”™ With
the help of President Brown on College historny, and undat
his gentle prodding, Judee Smith and Mason worked out the
text of the “special verdiet” and succceded in obtaming as
aceeptince by Sullivan and Bartlet,

Webster had noted m his Ietter o President Brown ae-
cepting the Washington assignment that he would eypect o
receive the agreed fee by Lanuary 15, the date which Brown
had seem ngly proposed tor pavinent. Both President Brown
and Thon as Thompson were hopeful that some financial as-
sistance would be forthconng at this juncture from: sister
cducational institutions, It seemed o Fhompson that Yale
College had “as great a stake i the controversy as anvone.
and perhaps v Bhely 1o meet with the same troubles ™ Har-
vard abso wis thought of as a source of and. Despite appeals.
neither institution came to the rescue of Dartmouth College.

1§
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Any temptation to be censorious should be balanced by re-
flection whether the Dartmouth Prustees, had the shoe been
on the other foot, might not have similarly held back. Such
donations were probably beyond the scope of all such institu-
tions at that time. Another reason. less worthily offered as an
explanation for restriaint on the part of the Harvard com-
munity. was reported by a friend of the College seeking
contributions in Cambridge. Somue preferred, he said. that the
case would not be appealked to the Federal Supreme Court
bevause that court “would probably confirm the present
ENew Hampshire] decision and thereby increase o hundred-
fold the weight of its authority, . .. The result of a hearing at
Wiashington would be worse than leavirg the cause where
it is, so far at least as respects institutions in other states],
the authority of the [New Hampshire] decision . . | being so
inconsiderable.”

Hi two Presidents of College and University un-
dertoak to cover what today is known as “‘the
alumni circuit,” cach endeavoring to raise funds
to pay for his institation’s respective counsel.
Browa had considerable success in this at Boston. A
specitl mecting of  the Boston alumni had been  called
for the purpose. A few dayvs later when Thompson cn-
countered him in Portsmouth he found Brown “in high
spirits.” both from the success of his fund gathering and
from the favoruble public sentiment toward the College.
President Allen appeirs to have been in Portsmouth simul-
tancously and for an identical purpose. At this period the
University, seems to have been more desperate for funds
than the College, uncasy as was the state of the latter. The
legislature, having begat the University, was bent on looking
the other way when financial claims based on its paternity
were pressed. Governor Plumer. too. backed away. He wrote
to a friend that “considering my peculiar situation . . . it
would be improper for me as an individual to advance or
promisc any money for [University counsel] fees. It would
cause our political enemies to blaspheme.™
President Brown cngincered another piece of year-end
business in the Collepe’s cause. Benjamin Gilbert, Hanover
lawver and supporter and confidant of Brown, had to make
a journcy on personal matters to Richmond, Va., going by
way of Wiashington and Philadelphia. Brown supplied him
with letters, copies of the charter, and other relevant docu-
ments on the Colicge, instructing him to put them into
suitable hands when the opportunity arose. Included also
wias a picket for Joscph Hopkinson's use in Washington.
Gilbert reported that he came across many people on his
journcy. “Some.” he said. “were inguisitive respecting our
traubles. .. . Several remarked that the question the case
presents deeply concerned the whole community.™ But per-
haps Githert's most useful crrand was performed in Rich-
mond when he placed in the hands of a fricnd of the College
a copy of the charter “for the perusal of Chicf Justice Mar-
shall.” Gilbert reported later that he had satisfied himsclf
after much reflection “that the information the document
contained must be acceeptable to the Chief Justice and that
there could be no impropricty in his having the information.
unless the manner of communication should render the mo-
tive of giving it suspicious.”™ The friend. who assumed the
delivery to Marshall, assured Gilbert that “as soon as the
Chief Justice came home from his farm in the country . . . he
would wait on (him] and have the documents with him as a
?cighhurly courtesy adopted on his own suggestion.™ It is of
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course impossible to know whether this carly access to the
text of the Dartmouth charter plaved any part in the readi-
ness with which Muarshall later came to sce the issues from
the College's point of view.

By the first of the year, too. Webster had become gen-
uincly persuaded of the desirability, if not necessity, of
mounting another but simaitancous attack on the University.
As all counsel were aware, and perhaps Webster most of
all, the appeat from the New Hamipshire court to the Federal
Supreme Court must rest entirely on the narrow and, many
believed, dubivus points involving the Federal Constitution,
namely whether the charter constituted a contract within the
meaning of Article 1. Section 10, and if so whether the New
Hampshire legislation had impaired its obligations.  Strict
observance of this limitation would preclude, before the
Supreme Court, a recital of, much less an argument based
on, the several other grounds that had been urged in the
state court against the legislation. Consequently Webster
concluded that suits should be started by the Trustees at
once in the Federal Circuit Court for the district of New
Hampshire on which he was well aware Justice Story of the
United States Supreme Court would be sitting,

A basis for original jurisdiction in a Federal court was
“diversity of citizenship™ of the parties. This condition was
met if the opposing partics were residents of different states.
“Suppose,” speculated Webster in a Ietter to Brown dated
December 8. 1817, “the Trustces should . . . lease portions
of their N. Hamp lands to a citizen of Vermont?™ Webster
likewise suggested the idea to Mason and Judge Smith. In
writing to the latter Webster observed mysteriously that he
had “thought of this the more, from hearing of sundry say-
ings of a great personmage.” A few sentences later light is
thrown on the identity of the “great personage’ by Webster’s
comment that “perhaps the known pendency of such a suit
might induce Judge Story.* who fully intends to make the
court’s opinion in this case, to consider all the questions in
tue present cause.”

N President Brown's fund-raising trip to Boston,

referred to above, he had stopped there with

Webster who then urged that a Circuit Court

case bu started at once. Brown requested Mills
Olcott in Hanover to act accordingly, cautioning him
that “...it is best to say but little on the subject™ and
observing pointedly (no doubt a paraphrase of Webster's
own words): “If a suit should b. commenced. the argu-
ment will be had of course before Judge Story at Exeter
in May next.”

The College's advisers, Mason and Smith, endorsed Web-
ster's tactic, and — joined this time by Timothy Farrar —
struggled with the proper technical procedures to employ in
bringing Circuit Court suits.

Mecanwhile the cumbersome  University machinery was
being stirred to action by the unfortunate William Wood-
ward, critically ill as he was. As Sccretary of the University

* The name “Smith” rather than “Story™ appears here in the printed
text of this letter on page 268 of volume 17 of the National Edition
of The Writings and Spoeches of Danicl Webster. It is clear that this
is in error. Webster was writing to Judge Smith. Whether the error
was a misstatement in the original letter now no longer available, or
was made by the editor is not known. It secms certain that Webster
used (or intended to use) the name “Story™ here; it is consequently
supplied. The frequent associations which occurred between Webster
and Story. as fellow residents of Massachusetts, could have given oc-
casion for Webster to know of Story's intsntions regarding the de-
livery of an opinion in Trustees of Dartmouh College v. Woodward.
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Roard he endeavoied to sehedule a mectung of the Universiy
Prustees m Docvtabor INT70 but was plagued again by the
ditticulty ot obtamue o quotum He wrote o Plumer calhing
on him o devise o plan tor resiting the efforts of the oy
Trustees to renne onr catise 1o the Supreme Court of the
Unted States.” addime hoperaliy that =N Hubbared o B
wr o bostee of the Uanoraty v of opion they will
dechae takme amy ursdicton over .7 Fhe fumbermg sfow-
ness of the ofticers and trends of the Universaity merespond--
ing 1o the hielihood of a now challenge betore the Umited
States Supreme Court s ditticult to comprehend. Plumer, to
whem many of them looked, was deternnedly unwilling to
bebeve that the okd Trustees would appeal the New Hamp-
shire court decision.

The tirst warning vosce the University people heeded was
that of Saima Hale. Hole was @ New Hamipshire Congress-
man: he was alo a Frustee of the University, From Wash-
ington he wrote o the incredulous Plumer on December 19
that a respected Hanover visitor had “observed  that the
college cause would undoubtedly be removed here this win-
ter.” Hade added thot has fellow Congressman, Joseph Hop-
Rinsom, had “mentioned fthe case] @ day or two ago, and
obseryved that should it be removed here it was not at all prob-
able that it would be decided tas winter.” Hopkinson scem-
mgh did rot feel called upon to imform: Hale that he had
alrcady been retamed 1o assist i arguing the appeal for the
(‘\'nl.'gk'.

It was not pitil the Last day of the year that the University
Prustees met to consider what fay before them. With William
Allen presding, the Board ashed Moesses, Sullivan and Bart-
fett to prepare the necessary papers for atrial before the
United States Supreme Court. The Board hkewise decided
to request John Holmes, a Brown University graduate, Maine
resident, and a4 member of Congress, to be their counsel:
and, should he decline, to request Congressman Hale to em-
ploy other counsel “with the advice of the friends of the Uni-
versity now at Washmeton,”™ Not only was the step late but
it was disastrous. tor Holmes, who readily aceepted the as-
signinent. proved 1o be an entirely umsuitable selection, His
reputation as i pohibician was woll established, but as a law-
ver he was second-rate. Moreover, while the stvle of his ora-
tory was well sunted to the stump it was whally inappropriate
before o court,

Hale did not besttate to notits Woodward and Allen of
Ins misgivings about Holmes, and 1t fell to the hapless Wil-
liam Woodward to find reasons to support the Trustees’
chowee. Actvally, Woodward had been absent from the Board
moecting at which the selection was made. In response to
Hale's doubts, Woudward came to Holmes™ support by as-
serting that “what appears at first as forbidding and indecd
likely 1o impress some with disgust wears away on further
acquaintance, 1 have thought him extremely ready. of sound
mind. and a good lawyer mterior to Do W.oonly in point of
oratony.” William Alen felt it necessary to point out to Hale
that the Trustees had “made no other provision for counsel,”™
and morcover that be. Allen, did “not distrust the results of
the trial in the hands of Mr. Holmes.”™ But powerful friends
of the University in Washington guickly and firmly insisted
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on additional coumsel being retamed  William Wirt, ULS.
\ttorney General, or Thomas Addis 1 mmett, famtous Irish
patriot and New York advocate, were the namies sugpested.

At this point Plumer supported Hale by declirmyg himsedt
m favor of emploving William Wirt to help Holmes, Pluser
volunteered that, had he been at the Board mecting at whieh
Hotmes was selected, he shoudd “neser hine thought of rest-
g the defense with one fawver.” Plunwer further offered the
ackbanded comment that he had been contident “mam
munth sinee™ that Holimes" “reputation both as o statesman
and orator would not rise by being i member of Congress.”
This tardily taken position sllustrated again o recarring Uni-
versity weakiess, University Trustees on whom reliance was
placed simply failed o get around to Board meetings. When
Hale finally engaged Wirt, Plumer gave assurance that he had
“no doubt the Board of Trustees will not only approve the
measure but honorably compensate him for his services.™
William Wirt, native of Switzerlund and a resident of Vir-
giniie, successfully combined scholarship with the practice
of the lav. In 1817 Prosident Madison had apnointed him
Attorney General of the United States. As was then the
custom, he carried on a private practice in addition to his
ofticial dutics, A mun of immense personal charm and ora-
torical gifts, he was said to have had a marked distaste for
the drudgeries of the law,

Hale expericneed worrisone delay in obtaining from Sul-
Hivan and Bartlett, for the use of the University's counsel in
Washington, a list of authorities offered in supporting the
University's cause before the New Hampshire court, as well
as other essential documentation. Copies of Chief Justice
Richardson’s opinion were also slow in reaching his hands.
When the latter arrived he distributed  copics among “the
gentiemen of the bar™ and was rewarded by at least one of
them observing that the Richardson opinion was “unan-
swerable,™ Hale needed all the cheer he could extract.

Congressman Hale's task in Washington would have been
casier it Wouodward's heilth had permitted his takingag more
active part on the home seene. Woodward was the (m._\' law-
ver in Hanover concerned with University problems and had
he been well he might have played a role for the University
comparable to that of Olcott or Marsh or Thompson for the
College. Allen o0 was of no great help to Hale. He heard
only the views which supported the University, His over-
confidence was massive and aflowed no room for the kind
of doubt that would have made for hard-headed appraisal
and constructive cffort 1o improve the cause with which he
was himselfl Hinked. He was so beset with the mistaken notion
that the College was seehing defay in bringing the case to
trial in Washington that he was determined to rush the Uni-
wensity inte court, though his own forces were only partially
mustered and wholly unprepured.

IME was running out. On February 14, I8N
Webster wrote o Brown that the case wias so
carly on the dochet that he had no doubt it
would be argued in the current term, He again
urged Brown to see that the Circvit Court cases were
started prompily, adding that should it become necessary
he would say to the Supreme Court “that such actions are
cither brought or contemplated.”™ Webster found the citse
attracting much attention in- Washington. at least in the
circles in which he moved. He had just received the ofticial
text of the New Hampshire Superior Court opinion and vol-
unteered to Brown that he found it “not guite so formidable™

&0
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as he had eypected. He added reassuringly, 1 shadl keep
vou informed of all natenial occurrenees.”

A February expired Hade sent disquicting news to Wil
iam Atlen. Hale had just called on Wirt but was unable to
see him “as il health confined him to his bed.™ Hale ob-
served that “that may deter the triat a diy or two — | think
nat maore.” He absa reported that Holmes had voieed some
doubts, his own or others, about a successful outeome of the
cise, Hade hastened to assure Allen that he did not share
such doubts, and that all 1o whom he had showed the New
Hampshire opmion “pronounce it very able and most un-
anmswerable.” Yet for the fing time Hale's confidence seemed
somewhat shaken.

Gaovernor Plumer, on the other hand, remained parochially
unperturhed, On the final day of February be wrote Hale
that “the opinion of our {New Hampshire] court refiecis
much credit., not only on them, but on the State where it was
yronounced. 1 have no doubt that epinion will be confirmed
by the Supreme Court of the nation.” Plumer was so in-
cautions as to predict that the Supreme Court would pro-
nounce judgment at once “as the Jaw is too clear to require
the court to adjourn for advisemrent.™

i case of Trintees of Dartmouth College vs. Wil-
liem . Woodward vas called for trial before
the Supreme Court of the United States on
Tuesday. March 10, 181K, Present were Daniel
Webster and  Jo eph Hopkinson  for the  plaintifls, and
William Wirt and John Holmes for the defendants. Pre-
siding was Chief Justice John Marshall, then aged 63
Appuointed as Chief Justice in 1801 by President John
Adams, he had become an immense foree in the shaping of
American constitutional law and theory.
Assoviate Justices sitting were:

Bushrad Washington, 88 years old. a native of Virginia,
a former student at William and Mary, and nephew of
Gieorge Washingten, Federalist in sympathics. he had been
appuinted by John Adams in 1798,

William Johnson, 47 vears of age, a South Carolinian and
a Princeton eraduate. His leaning was toward Federalist
views though he had been appointed by Thomas Jefferson
in 1804,

Brockholst Livingston, aged 61, a Princeton graduate and
a New York resident. Anti-Federalist and  pro-Jefferson in
his views, he had been appointed in 1806,

Thomas Todd. aged S3. native of Virginia and. as a resi-
dent of Kentucky, the only “westerner™ on the court. Ap-
pointed by Jelferson in 1807, he shared Jefferson’s political
faith but tended to side with Marshall on constitutional ques-
tions,

Gabricl Duvall, aged 66, native of Maryvland which he
had represented in Congress as a Republican. He had been
appuinted by James Madison in 1811

Joseph Story, aged 39, a Harvard graduate and  resident
of Massachusetts where he was a Republican in a Federalist
world. At age 32 he was appointed by Madison in 1811 as
the youngest justice to serve on the Supreme Court. Next to
Marshall, Story became the most distinguished member of
that beneh by the time of his death in 1845,

Late in the morning of the assigned day, Danicl Webster
began his argument before the court. Today, a century and
a half later, an impression is sometimes encountered, beyond
as well as within the Dartmouth College family, that Web-
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M&Lﬁ‘u‘wmutiun consisted fargely of informing the court
that Dartmouth was a small college but that there were those
who loved it. In fact the arguments of counsel consunted three
days, and résumes of them oceupy more than seventy pages
in the ofticial record.

As he had declred he would, Webster followed in general
the pattern of the Smith and Mason arguments at Excter. He
first persuasively developed the thesis that. contrary to the
holding of the New Hampshire court, the College was a pri-
vate cleemosynary corporation under the charter, and that
as a private corporation (“The Trustees of Dartmouth Col-
Jege™) it possessed the same rights as a private individual.
He then carried his presentation through all three proposi-
tions covered at Exeter. fn summary, these were that the
acts of the New Hampshire degislature were invalid and not
binding upon the Trustees without their consent because
they were: (1) “sgainst common right™ (an attempt by the
legislature to exercise powers reserved to the judiciary in
free government): (2) “against. . . the Constitution of New
Humpshire™ (an attempt by the legislature, contrary to Ar-
ticle 15 of the State Constitution, to deprive the corporation
of “property, immunitics, or privileges .. . but by judgment
of his peers or the faw of the land™): and (3) “repugnant to
the Constitution of the United States™ (the charter was a
contract and the New Hampshire acts impaired its obliga-
tion within the meaning of Section 10, Article .

Only the third point was properly before the United States
Supreme Court. Webster blandly justified to the court his
coverage of the other two mopositions on the ground that
it may assist in forming an opinion of the true nature™ of
the legislutive acts. The Chief Justice made no attempt to
restrain him.

Webater was fullowed by John Holmes who argued that
the Constitutional proscription against contract impairment
did not extend to the internal government of a state, and
that as the charter had ereated a public corporation no con-
tract within the meaning of the Federal Constitution was
present. In any case a charter granted by the King “ncces-
sarily became subject to the madification of a republican
legislature.” The passage of fifty years without a challenge
of the charter provisions did not “infer an acquiescence on
the part of the legislature or a renunciation of its right to
abolish or reform™ the charter. Even if the charter were
deemed a contract protected hy the Federal Constitution its
obligations were not “impaired.” in Holmes™ view, as the
acts in reality improved the institution.

Wirt. who followed Holmes. recognized the limited Con-
stitutional question before the court, This was a charter to a
public corporation. urged Wirt, and therefore necessarily
subject to legislative discretion, The contract clanse in the
Federal Constitution was never intended to extend to a state’s
exercise of that discretion, Inadequately bricfed by Univer-
sity strategists in Washington, Wirt, without supporting data.
charged that Eleazar Wheeloek was not the founder of the
College. Webster was able to confound him by an immediate
reference to the charter preamble which described Wheelock
as “founder.” On firmer ground. Wirt argued that Wheelock
had not contributed any funds to the College. ~“The state has
been a contributor of funds.™ he said. "It is therefore not a
private charity but a public institution: subject to be maodi-
fied, altered. and regulated by the supreme power of the
state.” Like Holmes. Wirt took the position that the “charter
was destroyed by the revolution. . .. If those who were trus-
tees carricd on the duties after the revolution, it must have
been subject to the power of the people. . .. These civil in-
stitutions must be modified and adopted to the mutations
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of society and manners. They belong to the people — are
ostablished for thew benetit and ought 10 be subject to
their authority

Hepkinson, for the College, followed with a reply to Wirt
in which he pointed out that the whole argument made
agatinst the College rested on the erroncous assumption that
the corporation created by the Chater was “a public cor-
poration™ and “its members ... pubhie officers or agents of
the government.” He protested that “the defendant, taking
at onee for granted cversthing that s disputed, makes his
progress to the end of his case without . . | obstruction.” In
cffect the burden of opposing counsel's argument., according
to Hopkinson, was “that all cducation is necessarily and ex-
clusively the business of the state.”

It is true that a college in a popular sense is a public institution
be atse its wses are public. and its benefits may be enjoyed by all
who choose to enjny them, But in a legal and technical sense they
are not prblic instintions but private charities. Corporations may
therefore he wery well said to be for public use. of which the
property and orivileges are yet private. .. If the property of this
corporation be poblic propenty, that is, property helonging to the
state. when did it become so? It w.\ once private property: when
wis it surrendsied to the public? The obicet in obtaining the Char-
ter was not surely to transfer the property to the public but to
secure it ferever in the hands of those with whom the uriginal
owners saw it to entrust it. Whence then that right of ownership and
vontrol over this property which the legisiature of New Hampshire
has undertahen to eaercise?

Hopkinson endeavored to spell out the elements of a con-
tract: “In consideration that the founder would devote his
property to the purposes beneficial to the public the govern-
ment has solemnly covenanted with him to secure the ad-
ministration of that property in the hands of trustees ap-
pointed by the charter. ... There are rights and dutics on
both sides. The churter was a grant of valuable powers and
privileges. The state now claims the right of revoking this
grant without restoring the consideration which it received
for making the grant. Such a pretense may suit a sovereign
power. ... But it cannot prevail in the United States where
power is restrained by constitutional barriers and where no
lewislature, even in theory, is imvested with all sovereign
powers.”

Hopkinson brushed aside, as irrelevant, all ambiguities as
te Elcazar Wheelock's founding and donative roles, and as
to which other donors had participated: “The foundistion
was still private and whether Dr. Wheelock, or Lord Dart-
mouth, or any other person possessed the greatest share of
merit in establishing the college, the result is the same so
far as it bears on the present question. Whoever was founder,
the visitorial power was assigned to the trustees by the char-
ter and it is therefore of no importance whether the founder
wis one individual or another.™

Hopkinson concluded the presentation of the case by
heaping scorn on Holmes' endeavor to tic royal trappings
onto the College Trustees, and to make them out as tainted
with monarchial proclivities, merely because they existed un-
der a charter granted by a King. The doctrine, offered by
Holmes and Wirt, that the Revolution dissolved ail prior
charters was likewise the target of Hopkinson's eloguence,
“In what dream of insanity did this monstrous idea engender
itself? .. . No decision or suggestion of any tribunal in our
country. legislative or judicial . . . warrants . . . this most wild
and pernicious pretension.”

More lively than the official record of the arguments were
mformal comments made about them by observers at the
trial. Best known are the observations of Chauncey A. Good-

rich, then Protessor of Oratory at Yale College, Professor
Goodrich had been directed by his institution to attend the
trial, for such value as the experience might have in case
Yale found itself facing a similar problem. His celebrated
account of Webster's argument was not in fact set down un-
til 1853, and only then at the request of Rufus Choate ox-
pressly for the fatter's ase in a culogy of Webster who had
dicd the preceding year, Onc suspeets that Goodrich, con-
scious of the generosity traditionally prescribed for culogics.
did not stint his description of Webster's performance. It is
doubtful, too, that the drama had been allowed to sufier
any diminution during the intervening thirty-five years as
Goodrich described it o his classes in oratory. Though the
Goodrich account has often appeared in print no exposition
of the Dartmouth College Case would be complete without
its recital:

Mr. Webster entered upon his argument in the calm tone of
easy and dignified conversation. His matier was so completely at
his command that he scercely looked at his brief, but went on for
more than four hours with a statement so luminous, and a chain
of risoning so ey to be understood, and yet approaching so
nearly to absolute demonstration, that he seemed to cary with him
every man of his audience, without the slightest effort or uneasiness
on cither side. It was hardly eloguence, in the strict sense of the
term: it was pure reason. Now and then for a sentence or two his
eye flashed and his voice swelled into a bolder note, as he uttered
some emphatic thought, Lat he instantly fell back into the tone
of earnest conversation, which ran throughout the great hody of
his speech. A single circumstance will show the clearness and ab-
sorhing power of his argument. I ohserved Judpe Story sit. pen in
hand, as if to take notes. Hour after hour | saw him fixed in the
same attitude; but 1 could not discover that he made a single note
The argument ended, Mr, Webster stood for some moments silent
before the court while every eve was fixed intently upon him. Al
length. addressing Chief Justice Marshall, he said, —

“Thix, sir. iv my cave. It is the case, not merely of that humble
insthution, ! is the case of every college in our lund. It is more.
It is the case of every eleemosynary institution throughout our
country. of all those great charities founded by the piety of our
ancestors to alleviate human misery, and scatter blessings along the
pathway of human life. It is mare. It is, in some sense. the case of
every man who has property of which he may te stripped. — for
the question is simply this: Shall our state legislature be allowed
to take that which is not their own, to turn it from its original
use, and apply it to such ends or purposes as they, ia their discre-
tion. shall see fit? Sir, you may destroy this little fnstitution: it is
weak: it is in your hands! 1 know it is one of the lesser lights in the
literary horizon of our country. You may put it out: but if you do.
you must carry through your work! You must extinguish, one after
another all those great lights of science, which, for more than a
century, have thrown their radiance over the land! It is sir, as 1
have said, o small college, and ves there are those that love it. .. "

Here the feelings which he had thus far succeeded in keeping
down, broke forth. His lips quivered: his firm cheeks trembled
with emotion: his eyes were filled with teary; his voice choked, and
he seemed struggling to the utmost, simply to gain the mastery
over himself which might save him from an uamanly bunt of
feeling, 1 will not attempt 10 pive you the few broken words of
te cderness in which he went on to speak of his attachment to the

Mepe. The whole seemed to be mingled with the recollections of
father. mother, brother. and all the privations through which he
had mide his way into life, Fvery one saw that it was wholly un-
premeditated. - i pressure on his heart which sought relief in
words and tears,

The court-room during these two or three minutes presented an
extraordinary spectacle, Chief Justice Marshall, with his 1all, gaunt
fipure bent over as if to catch the Jlightest whisper, the deep fur-
rows of his cheek expanded with emotion, and eves suffused with
tears; Mr. Justice Washington at his side, with his \mall emaciated
frame, and countenance more like marhle than 1 ever saw on any
other human being, leaning forward with an eager, troubled look:

A
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and the rematdet of the court at the o entremities, pressing, as
iwoweke, toward g s cle pont. while the audiesee below were
wiapminie themsehes tound i cdoser folds bencath the bench 1o
cateh vitch took, and cvery mosvement of the speithet’s face. . .
There was not one among the strong.auinded men of that avsembly
who could think it unmaniy o weep. when he saw standing before
B the ot wha had nade such an arcument medted into the
temderniess of o child

AMr o Webates Baving tevovered by composure, and fixing his
Aeent eve on the Chief Justice, sad. in that deep tone with which
he sunetmes thrilied the heatt of an aadience.

“Sir, | Anow not how others many feel celancing at the oppo-
nents ot the collepe hefore him, sme of whom were its gradnates),
but. tor mvselt, when §oace my adina nuter sarronnded. like Caesar
in the senate house, by those wha are reiterating stab upon stab. 1
wonthd not. tor this tight hand. hase ber tum o me and say, —
of 1 agiengiie mie et = Cand thow, goe, oo von” ™

He sat down: thete was o death-dibe stitiness throughout the
reom tor some monients: every ane wemed to be slowly recover-
ine hunself, amd comine gradually bach 1o his ordinary range of
thoneht and teching,

In a letter to Judge Smith sent immediately after the trial
Webster himselt provided a more matter-of-fact account of
his presentation. He wrote:

} opened the case with most of the principles and authorities on
which we relied at Exeter. Your notes | found to contain the
whole natter. They sanved me great Labor; but that was not the best
part of their servace; they put me on the right path, and conduct, as
I tunk. to anarresintible conclusion. On some noints of the case,
1 have satied my vews a histle, The rogues here in Congress com-
plan that the canse was put on grounds not stated in the court
tpelow  There s httle o1 nothene in this. | The only new aspect

Cowas produced by going into cases 10 prove .., ideas which in-
veed Iie at the sery bottom of your argument.

But others. if not such gifted raconteurs as Goodrich, were
also disiclined to underplay Webster's role. “Webster's ar-
sument was said to be the ablest ever delivered in this
Court.” wrote Fleazar Wheelock Ripley to his cousin, Wil-
ham Allen, m Hanover. Ripley, a New Orleans lawyer and
a prandson of Eleazar Wheeloek, happened o be in Wash-
ington. though he did not attend the trial. His report to Al-
fen was not encouraging: A friend of ours after hearing
[Webster's argument] observed to me 1 am afraid you have
fost your cause.” " Even Salma Hale grudgingly conceded
Webster had “made no httle impression .. was powerful
c..veryable. 0

Regardiess of wheee thar ssmpathics lay. all united in the
view that John Holmes' performance had  been  dismal,
Webster deseribed at in a fetter to Mason as “three hours of the
merest stuff that was ever uttered in @ county court.™ To
Judge Smith Webster wrote that “Holmes did not make a
figure. 1 had a malicious joy in seeing Bell* sit by to hear
him, while eserybody was grinning at the folly he uttered.
Bell could not stand it. He seized his aat and went off.”

Salma Hale was more restrained in his comments: “Mr.
Holmes was below our moderate expectations.” But Ripley
was fuss temperate. 1o William Allen he wrote: “Holmes
ranks low at this Bar. .. . If you have lost the case you may
attribute [t entiredy to your amprovidenee an arranging
counsel.”

William Wirt, on the other hand, received warm approval
from Salma Hale who, after all. had recroited him. During

* New Hampshere Superior Court Justice who, four months hefore,
had participated in the decision against the Coflege, and who was in
Washington (o attend & Supreme Court hearing in 4 suit to which

Uhe was himselt a party, and s which Webster represented him.

2.3

Chicf Justice John Marshall

the trial Hale wrote to Allen, “The employment of Mr. Win
scems every day more correct.” Hale's admiration for Wirt's
“very able argument™ led him. quite unnccessarily to feel
concern for what Webster might suffer in conscquence. And
to Plumer. Hale wrote of Wirt's “mind of a giant,” and added
from the depth of hiv delusion that it had “made Webster
lower his crest and sit uncasy.™

Actually Wirt was at a painful disadvantage in the case,
He had been so preoccupicd with his duties as Attorney
Gieneral that he had not been able 1o prepare his argument
carefully. Exhausted. and conscious of the inadequacy of
his preparation, he felt impelled in the middie of his presen-
tation to ask the court for a brief recess until he gathered
himself and his thoughts together.

Webster too spoke well of Wirt but not of his performance
in this trial. “[Wirt] i~ & man of talents, and will ne doubt
make the best of his case.™ wrote Webster to President
Brown before Wirt's argument had begun, But after Wirt
had spoken Webster observed to Jeremiah Mason: “{Wirt)
is a good deal of a lawyer, and has very quick pereeptions,
and

a handvome power of argument: bt he scemed to treat this case
as if his side could furnish nothing but declamation. He undertook
to make mut one legal point on which he rested his argpument,
namely, that Dr. Wheeloch was not the tounder. In this he was, 1
thought. completely unsuccessful. He abandoned his firt point,
recited some foohish opinions of Virginians on the third, but made
his great effort to support the second, nam:ly that there was no
contract. On this he had nothing new to sy ... He made an
apology for hinwelf, that he had not had time to study the case,
and had hardly thought of i, till it was called an.”

To Judge Smith, Webster commented, “Wirt has talents,



BEST COPY AVAILABLE

is 4 competent lawaer, and argues a good cause well, In this
vase he said more nonsensical thing: than became him.™
Webster was tull of praise for his associate counsel, Joseph

Hopkinson who. he wrote to President Brown, “has entered -

into this case with great 2cal.™ After Hopkinson's reply to
Wirt, Webster deseribed it as “sery aratifyving and satisfac-
tory to me. . . ME Hoplinson understood evers part of the
cause, and his argument did it preat justice.” To Mason,
Webster wrate that “Hophinson nrade o most satisfactory
reply. Reeping to the law and not following Holmes and Wirt
into fickds of declamation and fine speaking,”

Y the costom of the day, no verbatim transeripts
woere made of the orally presented arguments, and
ordinarily the only record, if any at all, consisted
of abbreviated summaries prepared by Henry

Wheaton, Washington Lawyer, for his monumental Reports
of Casen Argued and Adindeed in the Supreme Court of
the United States. The existence of 2 more complete
record in the case of the Trisrees of Darmmouth College
v. Woodward is due to the efforts of Timothy Farrar.
Dartmouth graduate in the Class of 1807, and named for his
father who was an “Octagon® Trustee, young Farrar was a
Portsmouth lawyer and close friend of both Danicl Webster
and Jeremiazh Mason, The College cause had aroused his
lively interest. With Webster's encouragement, he put to-
gether a volume containing not only the opinions in both the
New Hampshire and Federal courts but also the arguments
presented before cach court, Webster, shortly after his argu-
ment in the United States Supreme Court, prepared a full
and careful statement of it for a purpose which will be re-
ferred to hercafter. This he made available to Farrar. Later,
expressly for the Farrar volume, Webster prepared a sum-
mary of Hopkinson's argument, using notes furnished by
Hopkinson, Much less space in Farrar's volume is devoted to
the presentations of Holmes and Wirt. Farrar had made a
conscicntious effort to obtain from the University's counsel
full reconstructions of their arguments, but for understand-
able reasons these men had by the late spring of 1819, when
the Farrar volume was in progress, rather lost interest in the
cusc. The probabilitics are that the truncated renderings of
tae defense arguments which Farrar finally had to use were
in fact prepared by Wheaton in the normal course of his
work and lent by him to Farrar in exchange for the longer
treatments covering Webster and Hopkinson. In the end both
the Farrar and the Wheaton volumes reproduced substan-
tially the same versions of the four presentations, but because
the summarics are uncqual in depth it is not possible today
to compare them even-handedly.

Upon the conclusion of the arguments of counsel, Chicf
Justice Marshall announced that because of differing views
among the judges a decision would be deferred until the next
term, a year hence. The prospecet of uncertainty so prolonged
was more disturbing to University adherents than to the Col-
lege. The hopes of the fiamer were entering a state of de-
flation; while the College people had derived bright, new
faith from the way the case had gone in Washington. Salma
Hale tried to reassure Allen: “The continuance of the cause
ought not to diminish our confidence. The importance of the
question required it of the Court. . .. The College Trustecs
were in the same manner clated afier the argument at Exeter.,
& | trust their hopes will in the same manner be disap-
pointed.”

For the benefit of Judge Smith, Webster shrewdly analyzed

the College’s prospects at the hands of the seven-man Su-
preme Court: 'l have no aceurate knowledge of the manner
in which the judges are divided. The Chief and Washington,
I have no doubt are with us, Duval and Todd perhaps against
us; the other three holding up. | cannot much doubt hut that
Story will be with us in the end. and | think we have much
more than an even chance for one of the others. | think we
shall finally succeed.™

Hale's tally sent to Allen was as usual over-optimistic: 1
am really serious when 1oassure vou that [ oconsider our
chances of success § to 2. 1t is more than an even chance that
the count will stand 6 10 1.7

The accustomed University cuphoria quickly subsided as
they faced realities. First among these was the pecessity of
paying their counsel. Holmes had concluded his report to
Allen with the blunt observation that “Mr. Wirt and your
humble servant are of opinion that some fees ought to be
forwarded.™ Also Hale, having deduced from Wirt's com-
ments that $500 would be an appropriate fee for the At-
torney General's services, began pressing President Allen for
payment by the University, Allen replied that he had “reason
to think that the funds {of the University] are not in good
state, for I have received nothing for my services [for) more
than a year.” He said that Woodward, as Uaiversity Treas-
urer, believed “we must obtain money hy solicitation . . . but
my chiet hope rests upon the Legislature at the session of
June.” June scemed too far away to Hale and the other
University supporters in Washington who had urged Wirt's
cemployment. Hale felt himself personally obligated to Wirt,
and in mid-April he wrote to Allen: *1 have paid Mr. Wirt
$200 & Mr. Ripley paid him $100.”

Allen pointedly reminded Governor Plumer that the “diffi-
culties under which we labor . .. will render it important that
we secure pecuniary aid from the next legislature in order
that we may continue the Institution.™ In anticipation of
favorable action by the legislature the University Board *“ap-
propriuted™ a sum not exceeding five thousand dollars for
the payment of counscl, for the payment of salaries due
the officers of the University, and for incidental expenses.
But the legislature limited its commitment to $4(XX), and then
not as a grant but as a one-year loan to be conditioned upon
secourity from the University Trustees in their corporate
capacity. At an cnsuing mecting, the University Board cut
their carlier “appropriation™ to fit the cloth.

MONG THE siiputations of the legislation creating

the University was the requirement of an annual

report by the University President to the New

Hampshire Governor. This report Allen dutifully

filed on July 7. It was a catalogue of University troubles:
*The number of students is sixtcen; — many students con-
tinuing under the instruction of the displaced officers of
the seminary who in disregard of the law of the State
keep up in Hanover the form of a college.™ Speaking
as of two years after the passage of the cnabling legisla-
tion, the report stated tersely: “The overseers have not
as yet found a quorum.”™ Allen cited the ill health of William
Woaodward, Secretary and Treasurer of the Board, as an ex-
planation for the President’s not having “a copy of the votes
and proceedings of the corporation™ fo include in his report.
The same circumstance also served as a justification for the
absence of a precise financial account. Allen recalled Wood-
ward's report of the preceding year, which “caleulated .. .
that there was due to the University .. . upwards of cight
thousand dollars; — but being due principally from former

2
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students now seattered over the U'nited States, and from les-
sees of kinds i Vermont and New Hampshire many of whom
are poor, — it was thought that a large part of the sum due
would cventually be lost.” Allen estimated that “the sum
which the icgislature has resolved to loan to the corporation
is st more than will be reguisite to mect ... claims and ex-
penses” for ofhicers” salaries and law suits.,

I hroughout the winter and spring of IR18 the health of
William Woodward steadily declined, In carly April, Allen
deseribed him as “very feeble.” In June, Dr. Cyrus Perkins
of the Dartmouth Medical School was appointed by the Uni-
versity Frustees to serve as Treasurer with Woodward, since
the latter’'s health no longer permitted him to perform his
duties actively. On August Y Woundward died. “his mind
almast utterly in reins.” Allen correctly described Wood-
wird’s death as “a great loss oL .| the University as no one
wits so well acquainted with its concerns.™

tRING the spring and summier of 1RIR the Col-

lepe too, was heset with problems flowing from

a profongation of the uncertainty about jts fu-

ture. Under severe financial pressure, it needed
funds not only to keep its officers and faculty from hard-
ship but also to pav further fees for counsel. President
Browa set to work again to raise support among friends of
the College. The continuing uncertainty likewise rendered
acutely ditficult the President’s efforts to fill a vacancy in his
faculty. One candidate, after some cuphemistic dodging,
finally conceded that “a decision of the Dartmouth cause
favourable to the College will be likely to draw after i o
atlirmative one from me.” Chief among the Tollege's pre-
occupatiors was the carrving forward of the Circuit Court
cases. Though Webster had pone into the March argument
before the Supreme Court armed with the knowledge that
Circuit Court suits would be started, they were not actually
begun until later,

It fel to Presidemt Brown, Charles Marsh, and Mills
Olcott, with the advice of Jereminh Mason and Judge Smith,
to nrount this second front. Three different suits were con-
trived, all based on “diversity of citizenship,” with Marsh, the
Vermoent lawyer, designated to attend to procedural aspects
peculiar to that State. The suits were begun in late March
181X, One of them was against President Aller to recover
possession of certain college buildings under a lease executed
for this purpose by the College Trustees. The action was
brought by a convenient Vermont plaintiff who turned out to
be none other than Charles Marsh himself. A further suit
was filed by another willing Vermonter to eject a New Hamp-
shire tenant of the University. A third Vermonter (the ac-
commodating supply scemed inexhaustible) filed still another
suit against an additiona) hapless tenant of the University.
These suits were set for initial hearing at the May term of the
Federal Circuit Court which was to be conducted in Ports-
mouth before Judge Story in company with the District
Judge. In mid-April Jeremiah Mason wrote to Marsh that
“the counsel engaged in your first cause being pretty well
exhausted .. expect you to come [to Portsmouth] with a
treasury of new things & that you will take upon you the
principal burden of the argument . ..

It was expected that the defendants, when the term
opened, would ask for continuations, so that they might have
time to prepare their defenses, This they did. Judge Story, in
granting this request, enjoined the defendants to be prepared
to try the suits carly in the Scptember term. It was important,
o" - said, that onc or more of the suits be carried to the

Federal Supreme Court at its next term in Foorpary 1819
when a decision was expected in the principal case, Trustees
of Daertmowuth College v, Woodward, Marsh wrate to Presi-
dent Brawn that Story had explained this specification on the
grounds that the Woodward case might not permit a con-
sideration of “all the questions that would naturally arise and
it was time that the controversy should be finished.”
Midst the preoccupations of both institutions with litiga-
tion, new and old, the 1818 Commencement appeared as a
decorous interlude. Mindful of the undignified occurrences of
the preceding year President Brown wrote to President Allen
in June, well in advance of the exercises scheduled for
August. saying that he and the College Trustees were “very
desirous of avoiding at the ensuing Commencement the col-
lision respecting the occupation of the meeting house which
was uph ppily witnessed at the last Commencement.™

“We vonsider ourselves to have an unquiestionable right to the
we of that edifice for our public exercises at the wsual lime.” said
Brown. “& we cntertain a hope that you will leave us in undis.
puted enjoyment of a privilege without which we may be seriously
incommoded. But we are prepased at this instance to recede from
our right rather than to be involved in an unpleasant contest & 0
hold our Commencement on a different day or even a different
w . jrem that heretofere established.

*he ohject of ¥ communication is to reguest to be informed
tv you whether the Frustees & olticers of the Univenity intend to
claim the oeeting house an the [customary] 4th Wednesday in
Auagust . .. or whether "oy will leave the trustees, officers, and su-
dents of the Collepe in possession of it on that and the two pre-
ceding days unmolested by them or by other persons acting by
their awthonty & ot their reguest.”

On the following day President Allen replicd equivacally:

I would inform you that the Commencement in Dartmouth Unt-
vensity will be held at the usual time. We have as yet made no
particalur arrangement as to the place of holding Commencement.
The avoidance of a collision, as you intimate, is certainly desirable;
hut our claims to the meeting house you may have reason to sup-
pove — we consider as strong as you consider yours.

Three days later President Brown expressed to Allen his
regret that the latter’s reply was “not more explicit™:

There are many circumstances which in our judgment render it
desirable for all concerned that the Commencements of buth in-
stittions should be simultaneously holden. But the experiment of
last year shous that the exercises of both carnot, with convenience
to either, be performed in the same edifice on the same day.

The University officers were acutely sensitive about the
relative smallness of their institution and a corresponding
lack of splendor in their Commencement cxercises, Brown
mercilessly touched the sore spot: “We entertained a hope,™
he wrote urbanely to Allen, “that you would find yoursclves
well accommodated in the Chapel; whereas it must be ob-
vious to you that we have no building which would in any
tolerable manner answer our purposes, except the meeting
house.” Determined to be reasonable, Brown repeated his
desire to avoid a contest and the resolve of the Collepe
Trustees to change the time of their exercises “unless we ob-
tain an assurance from you that the University will not dis-
turb us in the enjoyment of our customary privilege. ... We
wish a distinct declaration of your intentions.” He requested
a prompt decision because of the need for ample notice to
many interested persons. But Allen, four days later, perpetu-
ated the state of uncertainty by replying that “'the Trustecs
whose duty it is according to ancient practisc to determine
the place, have not acted upon the subject, nor will they meet
again uatil a short time before Commencement.” In conse-
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yuenee. the Collepe concluded o hold its exercises one week
carhier than the customany date

Alten evidentiy notiticd his Trustees of the exchange with
President Brown, for in July. Elijah Parish. conspirator with
John Wheeloeh in the anonvmous  publication of the
Mewhes and now o Trustee of the University. described his
reactions ain g letter to Gosernor Plumier, After a characteris-
tically fuwning introduction, Parish wrote:

N doubt the Collepe and Brown & Co eapect great credit for this
condescension fespecting commencement, but in my opnion they
think themiwehes sery cunnne. No doubt they will expect all the
Jerev, and most of those in other professions who ever attend
Commencement and ate delichung themselies with the anticipa-
Bon o1 owl dinunotise process and emipiy house

But just before the Uni enity commencement Allen wrote to
Salma Hale, University Trustee. that hopefully “our per-
iormance {at Commencement)] will be sufficient in number,
& weighty in worth.” Hewever. the oceasion was dampened
by the tailure of the Governor to attend. It suffered, too,
from the presence of only a half-dozen in the graduating
class, as compared with tacnty-six graduates from the Col-
lege the week before,

f Ak the long vear between the Washing-

ton hearing and the Supreme Court’s decision

slowly unrolled. Neither Webster nor Presi-

dent Brown was inclined passively to sit out
the interval. At the close of the hearings Webster had con-
fidently predicted that at least four of the seven Justices
would support the College. But a four-to-three projection
pusited @ precarious margin on which to rely, and Webster
determined to do what he could to enlarge it. Thus, when he
retureed to Roston i week after the Supreme Court hearing,
he resolved to put into readable form his own argument. He
wrote te Mason on April 22 that “since | came home, a
voung man an the office has assisted me to copy my minutes,
and I have been foolish caough to print three or four copies.

. vaese copres are and will remain. except when loaned
for a single day . under my own lock and key. . .. Thawe is no
title or na: » to it. These precautions were taken to avoid
the indeecrum of publishing the creature.”

Webster promised to send Mason a copy, but admonished
him not to “let Farrar s¢ -, because he would wish to show
1t to President Brown and all™ He added. ... perhaps 1
should do better to burn it than to send it at all.™ However,
shertly thereatter he sent copies to both Mason and Judge
Smith. declaring to the latter that he intended ““not to let the
[copies] get teo much abroad.™

Webster soon overcame his hesitaney about cenlarging the
circulation of this printed version of his argument. A trans-
formaticn akin to what happened to the loaves and the fishes
was undergone by the “three or four copics™ which he had
acknowledged printing: for in the course of the ensuing wecks
he distributed a considerably larger number to, among others,
Brown and Farrar. By July a copy had reached the students
at the College. Webster urged President Brown to do what he
could to prevent them making “indiscreet use of it. . .. Pray
caution the students against publishing it. or any part of it."
Among other copies sent out by Webster, one went to a
lawyer alumnus of the College with the explanation that he
had been moved to “exhibit in print our view of the cause”
as counteractive to the widely circulated opinion of the
New Hampshire Superior Court. To preserve the proprieties,
Webster added: A respect for the [Supreme] Court, as well

as general decorum seems to prohibit the publishing of ar
argument while the cause is pending. 1 have no objection ¢
vour showing this to any professional friend in your discre-
tior. 1 only wish to puard agaitst its becoming too public.”

Surcly Webster's dominant purpose in what became a
generous, but scleetive, distribution of his printed argument.
during the spring and summer of 1818, was his hope that an
exposure to his reasoning would be found persuasiwe to in-
fluential readers, the views of at least some of whoem might
be treated with respect should they come directly or indirectly
to the cars of individual Justices of the Supreme Court.
Significanily he wrote to Hopkinsou in early July. =, .. many
persons, even in the profession, were not well informed as to
the grounds of the case. They had read the N, H. opinion and
as a very distinguished man among us said to me ‘though
they revolted from the conclusion they could not exactly
scc where the fallacy lay™." It seems a fair surmise that the
“very distinguished man™ was Justice Story, whose ex camera
remurks Webster was i the habit of obscuring with an
anonymous attribution. Webster went on to tell Hopkinson
that he had given Justice Story a copy of the printed argu-
ment; "It enables our friends to reason on the subject, and
puts them to thinking a little.”

On target was another sowing of the printed text, During
the summer of 1818 James Kent, then Chancellor of the New
York Court of Chancery and a highly respected jurist, on
a journcy from his home in Albany paused briefly in Hanover
and in Windsor, Vt. While in the area. encouraged by Uni-
versity adherents, he read the opinion of the New Ham:pshire
Superior Court, and word rcached the College forces that the
Chancellor had been impressed with the reasoning in that
opinion. The tidings were ominous, for Supreme Court Justice
William Johnson was a long-time, close friend of Kent and was
satid to hold a high respect for Kent's opinion on questions of
the law. Charles Marsh resolved to send Chancellor Kent a
copy of Webster's argument in the hope that it would alter
Kent's views, That the tactic had the desired effect was
amply cstablished by Kent's reply to Marsh. The Chancellor
readily conceded he had been “led by the [New Hampshire]
opinion to assume the fact that Dartmouth College was a
public cstablishment for . poses of a general nature. ...
But I will declare to you wich equal frankness that the fuller
statement of the facts in Mr. Webster’s argument in respect
to the origin and rcasons and substance of the charter of
1769 and the sources of the gifts, gives a new complexion to
the case, and it is very probable that if 1 was now to sit down
and scriously study the case with the facts at large before
me, that I should be led to a different conclusion from the
one | had at first formed.”

URTHER INDICATION of the harvest which the printed

text produced came in July when Justice Story asked

for several additional copics. In supplying them

Webhster continued to show concern about the pro-
prieties. He said to Story. “If you send one of them to
cach of such of the judges Jof the Supreme Court] as
you think proper, you wiil of course do it in the man-
ner least likcly to lead to a fecling that any indecorum
has been committed by the plaintiffs. The truth is, the
New Hampshire opinion is able. and something was ncces-
sary to exhibit the other side of the question.”

President Brown on 2 visit to Albany in September was
able to confirm Chancellor Kent's agreement with the Web-
ster argument. Kent readily conceded he had initially favored
the rcasoning of the New Hampshire Court, Brown, quick
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The controversy produced no shortening of Commencement.

to appreciate the significance of the Chancellor as an ally,
reported at some length to Webster:

I think it may be of some importance to the right decision of the
cise, that the chancellor should not only have a correct opinion.
but should be induced to declare it. Judge Johnson has been here.
This the chan. mentioned, & he alvo said that the judge conversed
on our case, & remarked that the court had a cause of ‘awful’ mag-
nitude to decide &c. From what 1 learn from other sources the
judge has formally requested the chan.'s opinion. This opinion, if
given, will also have great influence on Judge Livingston. Now I
think the chan. on examination of the case, cannot faif to be right.
He had, he <aid, great pleasure in reading your argument, and
spoke in terms sufficiently flattering of the legal ability & logical
power displayed it it, & added he should probably, if he had time
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to examine all the facts, agree fully with you, But still there was
some reserve, which perhaps arose altogether from an apprehen-
sien that 1 should imprudently report what he might say, — but
possibly it may be otherwise.

In Webster's reply to Brown he claimed. not without sang-
froid, that he had “never doubted for'a moment on which
side C. K.'s mind must ultimately rest. 1 have studied him
(and his work) mary years, & think 1 understand him. . ..
His opinion will have weight wherever it is heard. 1 hope he
will express himself as occasion may offer.”

In September the continued Circuit Court cases came
before Story in Excter. The University was again represented
by Messrs, Sullivan and Bartlett, and Mason, and Smith
remained the College's representatives. Charles Marsh, as
one of the plaintiffs, was present. Just before the Court
hearings Wcbster visited Exeter where he consulted with his
associates and with Marsh. He was able to report to Brown
that “the causes look quite promising. 1 think there will be
litle doubt of some or all of them going up.” Webster had
early specified to Mason that “the question we must raise in
one of these actions, is, ‘whether, bv the general principles of
ow governments, the State legish... e be not restrained from
divesting vested rights?" This is of course independent of the
constitutional provision respecting contracts. . . . [It] is the
proposition with which you began your argument [before the
New Hampshire Superior Court} and which 1 endcavored to
state from your minutes at Washington. The particular pro-
vision of the New Hampshire Constitution no doubt strength-
ens this general proposition in our case; but in general
principles I am very confident the court at Washington wouid
be with us.”

The Circuit Court hearings went off to the complete satis-
faction of Marsh. He reported to Olcott and Brown in Han-
over that a special verdict had been agreed upon in all three
cases, and that he had seen “nothing unfavorable to our
eventual success. ... The court appeared resolved to have
the causes prepared in such a manner as to have them carried
to Washington avowing as the reason that the real question
in controversy would be more fairly and fully presented than
in the former action.” Marsh also informed Brown that he
had “written Mr. Webster...to have the actions entered
early on the docket of the Supreme Court.”

HILE the College had widenea its attack

by instituting the Circuit Court cases, the

University had simultaneously mounted a

counteroffensive directed at obtaining a re-
argument of the principal case before the Supreme Court in
Washington.

So shocked had the University protagonists been by the
contrast between the performance of their counsel in Wash-
ington and that of the College, and so unprepared were they
for the failure of the Supreme Court to decide at once in
their favor, that they looked for an explanation which would
reflect not upon their cause but upon the College and its
counsel. The managers of University stratcgy grasped at a
supposition that Webster and Hopkinson had improperly in-
troduced points in the case at Washington which had not
been offcred in the New Hampshire court, and had but-
tressed them with misstatements of fact. Thus the University
determined, if possible, to bring about a reopening of the
case in Washington, cnabling their counsel to introduce
“new facts” controverting those advanced by the College
counsel.



Because of the technicalities involved there is a temptation
to leave unmentioued o to slur over the supposed basis for
a new argument in the principal case, as claimed by the Uni-
versity. But without some understanding of it the balance
of the feeal mancuvering appears to be only a meaningless
ballet. The following explanation sutfers from oversimplifica-
tion, but 1t will comveys an idea of what was involved.

Between the time of the New Hampshire and the Wash-
ington arguments Webster had given special attention to the
Faglish doctrine regarding charitable trusts and had con-
ducted some correspondence with Justice Story on the sub-

jeet. In presenting the case to the Supreme Court he had

fad a new emphasis on Eleazar Wheeloek's role as founder
of the College. and upon the privileges of control which ac-
crued to the founder of a charitable trust, capable of being
passed on to succeeding trustees. Thus Webster developed
the thesis that the elder Wheeloek, as founder, had caused
his privileges and powers to descend to the Trustees of the
College, where they continued to be lodged, as unchallenge-
able as they would have been in his own hands. This was
more @ shift in emphasis than the introduction of a different
arpument, as Webster declared to Judge Smith, Long after
Webster had delivered his argument, he received from Eng-
land some books on charitable uses “not to be had here™
which convinced him that in his argument he had arrived,
by u priori reasoning, at the correct view. He remarked to
President Brown in December 1818 had he had the books
“a year age they would have saved me a good deal of labor.”
He added significantly, they are “now leant to Judge Story.”

v'1 whether Webster's points before the Supreme

Court constituted a different argument, or an old

ene remodeled, they rested heavily upon Whee-

lock's being in fact the “founder™ of the College,

as the charter preamble declared him to be. In substantiation

of this. Webster alluded to the elder Wheelock's own gifts to

the College and his instrumentality in obtaining contri-

butions from FEnglish donors by way of the English

Trust of which the second Earl of Dartmouth was chair-

man. It was on this point that the University now thought
they had Webster skewered.

To understand the basis for the University's fresh expecta-
tions it » necessary to scrutinize certain circumstances as-
sociated with the granting of the College's charter. In apply-
ing to John Wentworth, Royal Governor of the Province of
New Hampshire, for a charter, Eleazar Wheelock intended
that the newly chartered institution would cncompass and,
indeed. replace his earlier creation, Moor's Indian Charity
School, that the latter would cease to exist as a separate
entity. The new entity — the College — was to take over the
aims of the Charity School — the e-'ucating and Christianiz-
ing of Indians — and merge them into a matrix which,
“without the least impediment to said design . . . may be en-
larged and improved to promote learning among the English,
and be a means to supply a great number of churches and
congregations. which are likely soon [to be] formed in that
new country, with a learned and orthodox ministry.™ It seets
evident from the foregoing language in the charter's pream-
ble, which Wheelock himself drafted, that he assumed the
men in England. including Lurd Dartmouth, who held the
funds donated there for the benefit of Moor’s Indian Charity
Schoul would accept this enlargement of pu.pucz as being
consistent with the terms under which the funds had been
collected and were being held in trust. This assumption seems
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to have been in harmony with Governor Wentworth's own
impression of Lord Dartmouth’s interest, for when Wheelock
proposed that the new College be named Wentworth in his
honor. the Governor countered with the recommendation
that it be called Dartmouth College. However, after all the
formalities had been completed and the College had come
into existence under the 1769 charter. Wheelock received
word from Lord Duartmouth indicating that the English
Trustees disassociated themselves from the new college. In
fact Lord Dartmouth took the position that the application of
any of the Trust funds to the College would be an intolerable
diversion.

it is not difficult to imagine the consternation which this
communication must have caused Wheelock. But he had
before bent with the wind in pursuit of his great design, and
he was prepared to do so again to retain access to the
English funds. He restored to life by legerdemain Moor's
Charity School as an institution separate and apart from the
College. Only ufter his assurance to the Earl of Dartmouth
that the English money would be used exclusively in support
of Moor's School did the English Trust continue to remit to
Wheelock.

Though documentation of this sequence was at all times
available in the Wheelock files. as the events themselves
dropped more distantly into the past and as death removed
persons with firsthand knowledge of them, a disposition
arose in the College family to view the historical background
of the institution as the charter preamble described it, rather
than as it had actually occurred. This misconception thrived
on a certain vaguencss which had come to permeate the
status of the Charity Schoot in the minds of persons lacking
intimate association with the College’s past. In conscquence,
a legend early took hold and, despite its not infrequent dis-
proof, still persists in many minds. The legend is that the
English donors, including the second Earl of Dartmouth for
whom the College was naraed, were in fact donors to the new
College and specifically encouraged its establishment.

It would scem certain that Webster, and all of his con-
temporaries, grew up in the acceptance of this legend. for
after all, it was consistent with the text of the prcamblc to
the College's charter. Thus when he and his fellow counsel,
in their endeavor to establish that Dartmouth College was not
a public corporation but a private clecmosynary corporation.
represented to both the New Hampshire Superior Court and
the United States Supreme Court that part of the initial
charitable gifts to the College came from English donors, led
by the Earl of Dartmouth. they were asserting a widely held
misunderstanding. So general was the assumption that events
had occurred as described in the charter that not even the
University officers and their counsel appeared aware of the
factual divergencies until after they had passed through trials
in both courts. It is clear at lcast that President Allen, guid-
ing the hands of University counsel, did not make an cflort
to uncover, until after the Washington hearing, a record of
what had actually happened in the carly days.

By the August 1818 mceting of the University Board,
Salma Hale, William Allen, Cyrus Perkins and others had
become convinced that a motion for a reargument before the
Supreme Court should be made. This was to be based not
only on “new facts™ with respect to the English donors, but
also with respect to College counsels® assertions that Eleazar
Wheelock was the “founder” of the College and himself a
contributor of funds to it. The “new facts” were directed
toward demonstrating that the King and the Province of New
Hampshire were the sole sources of initial gifts to the College,
and were intended to strengthen the proposition that the
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College was indeed a “public corporation.” Accordingly, at its
August meeting the Board authorized the employment of
counsel to secure a reargument and, remembering their
carlicr improvident selection, they turned this time to William
Pinkney of Baltimore. He accepted.

In chousing Pinkney, the University authorities put their
fortunes in the hands of one gencrally acknowledged to be
a leader of the American bar. Formerly U.S. Attorney Gen-
cral under James Madison, Pirkney was fifty-four years old
when engaged by the University. He had not long before
returned from two years abroad as American minister to
Russia. Vain, flamboyant in his dress and manner, Pinkney
invariably turned an appearance in court into a performance.
But with all his questionable qualities of manner, he was
regarded as the most versatile advocate of his time.

On Pinknev's acceptance of the assignment to secure a
reargument of the University's case before the Supreme
Court, President Allen wrote him in carly Scptember that

the Trustees of Dartmouth University will not fail duly to esti-
mate the liberality with which. out of regard to a learned Institu-
tion, your services are proferred. With the assurance, which you
have given. of your best exertions as counse! in their behalf, they
will rest satisfied. that a cause so interesting to themselves and so
important in its results to our country could not be entrusted to
better hands.

From Hanover, Allen forwarded to Pinkney in Washing-
ton a summary of Webster's argument (“The argument is
printed. but most cautiously kept from us. I have however
read it in a wrewched Mss & have made the enclosed very
short abstract™). Allen said he had “latcly examined all the
papers belonging to Dr. Eleazar Wheelock relating to the
School & College. 1| find facts opposed to Mr. Webster's
statement . . . of which I can at a future time apprise you.”

Shortly thereafter, while attending to business in Exeter,
Webster learned that the University had retained Pinkney.
“This will occasion arother argument at Washington,™ said
Webster to President Brown, “which | regret, on some ac-
counts. | do not fuar that it will increase the danger to our
causc, which I trust will grow brighter by discussion, but who
is to arguc it on our side. I do not feel as if | could ever
undertake it again, & hardly know what to recommend to
you. As Bro. Holmes retires probably from the cause the
next time, I think it would be prudent for me to retire with
him. Of all these things we must consult hereafter.”

Webster also notified Marsh of his reluctance to appear for
the College in a reargument at Washington, and Marsh. no
doubt much concerned, forwarded the letter to Brown, who
on November 4 wrote to Webster:

...in the judgment of all the friends of the College we must rely
chiefly vn you, in the. contemplated discussions at Washington. Nor
do 1 think this will requite a new argument on the old ground. For
if you propose to the court & the adverse counsel that the plaintiffs
have nothing to add. & memion this in season, is it at all probable
they will require anything more. But if they should, what shall we
do? Why, indeed, I know not. For who would be willing to go over
the same ground after you, which you would be unwilling to re-
trace yourself. To me itis clear, that no man in the country would
undertake this task. Mr. Marsh mentions that Jidge Smith or Mr.
Mason might possibly be persuaded to go on. We should repose the
most entire confidence in either of them. But what could they say
which had not been said. I despair on this point; and therefore I do
not helieve they would go. . .. But I beg you to allow us to expect
that you will yourself reply to Mr. Pinkney . . . it will not be possible
for any man, not deeply versed in the history of D.C. & Moor's
1.CS. to possess the requisite knowledge to enable him to unravel
& explain all the matters & things. ...Indeed a considerable part
O s unintelligible by anybody. The School is alter, et idem with the
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College, as occasions require. . .. Why it is I will endeavor to ex-
plain to you on some future occasion. I have been laboring
through the [Eleazar Wheelock) “narratives,” ete, etc. of which 1
intend to attempt something like a digest, & transmit the same to
you in due season.. . .

And now, Sir, as to compensation for yourself & Mr. Hopkinson
in the new causes, will you tell me what it should be? 1 interd to
make a new effort, if Providence permits. in N.H. & should be
glad to know the sum necessary to be raised before you go to
Washington. It is my present intertion to be it Boston by the mid-
dle of January.

Webster replied at once, saying:

1t will not be necessary to decide on the subject of other counsel
until I see you ,..suffice it 10 say, at present that, although if noth-
ing should be necessary in the way of argument but a reply, Mr.
Hopkinson, or myself, might do that, yet if it should be necessary
to go over the whole ground again, some new hand must come into
the cause. My own impression is to apply, in case of need, to some
gentleman there on the spot. Let this rest until January,

As to money and compensation, etc, 1 hardly know what to say
about it. As to myself, considerations of that sort have not added
greatly to my interest in the case. 1 am aware, also, that others,
whose labors are more useful than mine, are obliged to confer
gratuitous service. The going to Washington, however, is no small
affair, and is attended with inconvenience to my practise here. My
other inducements to attend the ensning term are not great, not
s0 much so as last year, while the sacrifice here will be greater.

As to Mr. Hopkinson, he has put the case on such ground, that
pothing can be done about his compensation till a final decision. If
that should be as we hope, something honerable must be done for
him; towards which I expect to contribute in proportion to my
means, and in common with other friends. I hope you will be here
a little sooner than January 18, as I hope to be able to set off by
that time. I rely on you for all necessary knowledge of Moor's
Charity School; not caring so much about it as you seem to. The
cause has gone too far to be influenced by small circumstances of
variane. ...

1 wish you to understand that if 1 go to Washington, and am
paid for it, any thing necessary to new counse} there, I shall pay.
It is not my intention that any arrangement of this sort shall in-
crease expense. 1 am not certain that a new argument will be or-
dered, and I am still more doubtful whether a new opening on our
side will be called for. But this is possible, and if so, some gentle-
man must repeat our view, and add what he or we may have ob-
tained new. Tnis event of course of things is not probable, bnt

possible.
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Webster wrote to Hopkinson tn alert him to Pinkney's
probable entry into the case, and to suggest a course of
action. Hopkinson replied that he had alrcady encountered
Pinkney “who told mc he was cngaged in the cause of the
University, and that he is desirous to argue it. if the court
will let him™:

I suppose he expects to do something very extraordinary in if, as
he says Mr. Wirt was not strong enough .. . it, has not back
enough! There is a wonderful degree of harmony and mutual re-
spect among our opponents in this case. Yon may remember liow
Wirt and Holmes thought and spoke of each other.

On receiving this information from Mr. Pinkney | seriously re-
flected upon the course it would be proper for us to take; and
assure you most truly, 1 decided precisely in favor of that sug-
gested by you. It cannot be expected we shall repeat our argument
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merely to enable Mr. Pinkney to make a speech, or that a cause
shall be reargued, becawse, after the argument has been concluded,
and the court has the case under ddvisement, cither party may
chooswe to employ new counsel. [ think if the court consents to
hear Mr. Pinkney, it will be a great stretch of complaisance, and
that we should not give our consent to any such proceeding: but
it Mr. Pinkney. on his own application, 1 permitted to speak, we
should clam onr nght of reply, The court cannot want to have onr
argument repeated: and they will hardly require us to do it for
the accommodation of Mr. Pinkney. However, we shall have an
opportunity to consult more fully in these matters,

tHREAT to the College's fortsines began te show it-
sclf in another quarter in the closing months of
I8IR. Beginning with a slight indisposition evi-
dent at Commencement in the preceding August,
President Brown's health took an ominous turn by the end
of the year, It was a cause for profound concern on
the part of ail friends of the College. In December, Web-
ster urged him  to postpone 2 promised fund-raising
trip to Boston “until your recovery is complete. ... As far
as reliates to any provision for the expenses at Washington,
cte., I would have everything remain as it is. . .. Let us hear
from vou every week respecting your health.” Later in the
month Webster again protested  against President Brown's
journeving to Boston just to rasse funds for counsel fees:
“That object must not be put in competition with your health.
The season is severe. Exposure might endanger you — & 1
would by no mears have you come here at any risk, Give
me all the information you can by yvour pen & let me go.
Among other things set down all the inaccuracies which you
have noticed in my argument.”

As additional reports reached the cars of President Brown
regarding the “new facts™ with which the University expected
to reverse the tide, he anxiously passed them on to Webster.
Flie latter, however, continued to minimize their significance:
*. .. all thesw ideas of theirs had occurred to me & [ think
they are not formidable —- perhaps there may be more in
them than T am aware.™

Meanwhile, President Allen was pressed to get into Pink-
ney's hands any information that might be helpful in sup-
porting a reguest for a new argument. From a frantic search
through “the old papers of Dr. . Wheeloek™ Allen con-
cluded that . . . they prove some facts of consequence, which
put down the position of Mr, Webster. .. . They prove that
Dr. W, furnished no funds to the college — that Lord Dart-
mouth furnished none & disclaimed all connection with the
Charter — that the college was built on the King's lands, &
that the King gave the said lends to the trustees for the use
of the College in 1771, 2 years after the date of the Charter
-—that Dr. W claimed the [Moor's Indiap Charity] School
as his own after the charter.™

Allen sent the elder Wheelock's papers first to Sullivan for
use in preparing a statement of facts for usc in a new special
verdict for the Cireuit Court cases. But two weeks after the
Circuit Court hearings were finished, Allen had neither heard
the outcome from Sullivan nor received the return of the
Wheelock papers. In consequence, he had been unable cither
to inform Pinkney of the results or to send original docu-
mentation on the “new facts.” Finally, in late November, two
months after the Circuit Court hearings. Allen sent copies of
the Elcazar Wheelock documents to Pinkney. At the same
time, having learned that Sullivan and Bartlett had made no
use of the original documents after all, Allen sent a special
messenger for their recovery. But no sooner were the Whee-

lock papers back in Hanover than the University Trustees in-
sisted they be returned to Sullivan and Bartlett to obtain the
consent of the College's counsel to include them in a state-
ment of focts to go up with the Circuit Court cases to the
Supreme Court in Washington,

Judge Smith. to whom Sullivan ultimately submitted the
papers, assured Browa that the so~called “new facts™ would
not be found to be of much signiticance. The College's coun-
sl suecceded in timiting the factual statement to the actual
texts of the newly offered documents, and avoided the sancti-
fying of any deductions from them. “You need not appre-
hend.” wrote Smith to the President, “any sacrifice of your
interest by nmeglect of your counsel — an appeal lies to 1.
Story as to the papers to be admitted — whether it will be
made or not {1} can't yet say.”

Thus as 1819 opened, Webster prepared himself for the
Washington trip. Timothy Farrar in Portsmouth sent to him
the certified records of the Circuit Court cases, observing
“one of the papers herewith (. | is not included in any argu-
ment yet made, viz. the letter from the Trust in England to
Elcazar Wheclock.™ The letter to which Farrar referred was
the one written in 1771 in which the English Trustees, in-
cluding the Earl of Dartmouth, disassociated themselves from
the College, and insisted that the Trust funds not be diverted
from the Indian Charity School to the College, It seems cer-
tain that this was the first time Webster had actually seen the
text of that letter. Farrar reported new Portsmouth rumors of
ultimate University success. I understand,™ he said, “Master
Ichabod [Bartlett] has lately spoken in a way to induce the
belief that there is an open door between him, or some of
these folks, & the judges — that they have cxpressed them-
sclves very fully upon the subject — and that it is perfectly
certain the cause will be decided in their favour.™

Shortly after mid-January, Webster sct off for Washington,
“prepared,” as he wrote Brown, “with all the nccessary
papers.”

1 University forces sent Dr. Cyrus Perkins to ad-
vise with Pinkney, despite Hale's fecling that it
was unnceessary. On January 18 Perkins reported
from Baltimore to Allen that he had had “re-
peated conferences with Mr. Pinkney. . .. He does nothing
about [the case] cexeept I am there. | see more than
ever the importance of somcone being on the ground to
attend to these great folks & remind them of what they have
to do.™
Perkins assured Allen that “Mr. P. will come out in the
majosty of his strength . . . [he] professes to feel strong in the
cause — hopes that Mr. W. will appear on the floor again;
from which it is to be inferred that he feels ready and able
to meet him on the question, ... Mr. Pinkney is very civil &
very piatient to hear any suggestions on the subject — much
more so than 1 had anticipated.™
Then as the end of January approached, Perkins wrote
again to Alien, this time from Washington:

1 spent longer in Baltimore than 1 had intended, to please Mr.
Pinkney who would not dismiss me till he thought he had derived
all the assistance which I could render him, in explaining the pa-
pers relating to our cause & in helping him to understand the
history & present state of our afTairs.

I have been with Mr. Wirt & exhibited 1o him the papers. But
owing to the press of business just at this moment he was unable to
give much attention to the subject. ... Mr. Wirt being engaged in
several important causes before ours on the docket he observed
he should be under the necessity of first going into an examination
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& preparation of these, before he should be able to give much at-
tention to ours. He renquested me, in the meantime, to make out a
reference to the several papers and documents which go to the
establishment of the important points on which we are to rely.
Mr. Pinkney & Mr. Wirt both complain that the special verdict
{which emerped from the Civil Court cases] is very imperfect. . ..

ue February 1819 term of the Supreme Court of

the United States opened on the first day of the

month. On that day Webster wrote to Farrar:

“Mr. Pinkney will be in town today, and | sup-
pose will move for a new argument in the case vs, Wood-
ward. It is most probable, perhaps, that he will succeed in
that object, although I do not think it by any means certain.
Not a word has as vet fallen from any judge on the cause.
... All that I have seen, however, looks rather favorable. 1
hope to be relicved of fwither anxiety by a decision for or
against us. ... I'd not have another such cause for the Col-
lege plain and all its appurtenances.”

But the next day Webster's expectations of Pinkney failed
to materialize. and all the last-minute efforts of Allen, Per-
kins, Hale, Pinkney, and Wirt to redirect the course of the
Trustees of Dartmouth College v. Woodward turned out to be
barren. On the second day of the term, February 2, 1819,
“[Pinkney] being in court,” as Webster later described the
scenc to Mason, “as soon as the judges had taken their seats,
the Chief Justice said that in the vacation the judges had
formed opinions in the College cause. He then immediately
began reading his opinion, and, of course, nothing was said
of a second argument.” The same day Webster wrote tri-
umphantly to President Brown:

All is safe & certain. The Chief Justice delivered an opinion
this morning, in our favor, on all the points. In this opinic « Wash-
ington. Livingston. Johnson & Story, Justices, are understood to
have concurred, Duval, Justice, it is said dissents — Mr. Justice
Todd is not present. The Opinion goes the whole length, & leaves
nothing further to he decided. I give my congratulations on this
occasion, & assure you that I feel a load removed from my shoul-
ders much heavier than they have been accustomed to bear.

Joseph Hopkinson enclosed Webster's letter to Brown with
one of his own, saying with characteristic grace: I would
have an inscription over the door of your building, ‘Founded
by Eleuzar Wheelock. Refounded by Daniel Webster'.”

On the side of the University, Dr. Perkins reflected his
astonishment to President Allen:

The Opinion of the Court has been given this afternoon most
unexpectedly on the cause as argued last term — and acainst us!!
I went into court by pare accident, while the opinion vas in read-
ing by Judge Marshall — and even our counsel was not there till
just the close of the opinion!! They had no intimation that it was
to have been delivered without a new argument,

(The variation between Webster's report and that of Perkins
as to the presence of Pinkney suggests the latter may have
left the ccurtroom in the course of Marshall’s delivery
which began in the morning, and then returned at its conclu-
sion in the zfternoon. )

The Chicf Justice began by asserting that “the single ques-
tion now to be considered is, Do the acts [of the New
Hampshire legislature| . . . violate the constitution of the
United States?" He affirmed the court’s cautious approach to
state enactments and said that “in no doubtful case. would
[the court] pronounce a legislative act to be contrary to the

ullcnstitution." Marshall then reviewed the terms of the 1769
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charter and the effect of the New Hampshire legislation upon
them.

It can require no argument to prove, that the circumstances of
this case constitute a contract. An application is made to the
crown for a charter to incorporate a religious and literary insti-
tution. In the application it is stated that large contributions have
been made for the object which will be conferred on the corpora-
tion as soon as it shall be created. The charter is granied and in
its faith the property is conveyed. Surely in this transaction every
ingredient of a complete and legitimate contract is to be found,

Marshall proceeded to supply answers to the two basic
questions: (1) Is the contract one within the protection of
the U.S. Constitution; (2) If so, is it impaired by the acts of
the New Hampshire legislature? He conceded that

If the act of incorporation [the charter] be a grant of political
power, if it create a vivil institution to be employed in the ad-
ministration of the govemment, or if the funds of the college be
public property, or if the State of New Hampshire, as a govern-
ment, be alone interested in its transactions, the subject is one on
which the legislature of the state may act according to its own
judgment, unrestrained by any limitation in its power imposed by
the constitution of the United States.

But if this be a private eleemosynary institution, endowed with a
capacity to take property for objects unconnected with government,
whose funds are bestowed by individuals on the faith of the char-
tcr: there may be more difficulty in the case. ... Those who are no
longer interested in the property may yet retain such an interest
in the preservation of their own arrangements as to have a right to
insist that those arrangements shall be held sacred....Or if they
have themselves disappeared, it becomes a subject...of enquiry
whether those whom they have legally empowered to represent
them forever may not assert all the rights which they possessed
while in being; whether ... the trustees be not so completely their
representatives in the eye of the law as to stand in their place, not
only as respects the government of the college but also as respects
the maintenance of the college charter.

Marshall then moved to an examination of the charter
“to ascertain its true character.” He reviewed the recitals in
the prcamble, including the gathering of funds held in Eng-
land to further Wheelock’s purpose “for the instruction of
Indians in the Christian religion,” the election of a site on the
Connecticut River, “the proprictors in the neighborhood hav-
ing made large offers of land on conditions that the college
should there be placed.” He referred to Eleazar Wheelock's
asplication to the crown for “an act of incorporation.” It was
granted, said Marshall, “in consideration of the premises [the
actual words in the charter are: “considering the premises”]
for the education and instruction of the youth of the Indian
tribes etc....and also of English youth and any others.”
thereby creating the Trustecs of Dartmouth College as “a
body corporate with power for the use of said college, to ac-
quire real and personal property, and to pay the President.
tutors and other officers of the College such salaries as they
shall allow.” Marshall noted that the charter declared Eleazar
Wheelock to be “the founder of said College.™

The Chief Justice went on to say that

from this brief review of the most essential parts of the charter, it
is apparent, that the funds of the college consisted entirely of pri-
vate donations. It is perhaps not very important who were the do-
nors. The probability is that the Earl of Dartmouth and other
trustees in England were, in fact, the largest contributors. Yet the
legal conclusion from the facts recited in the charter would prob-
ably be that Dr Wheelock was the founder of the college. ... But
be that as it may, Dartmouth College is really endowed by private
individuals . . . for the promotion of piety and learning generally.
...It is then an cleemosynary, and as far as respects its funds, a
private corporation.



‘The Chief Justie next considered whether “such a con-
tract”™ was one wlieh “the comtitution intended to with-
draw from the power of state legistation ™ He concluded that
“the consideration for which they [the original donors and
founders] stipulated is the perpetual application of the fund
to ity object™ Though those pensons are no longer present
“the corporation is the assignee of their rights, stands in their
place, distributes their bounty as they would themselves have
distributed it had they been immortal.”™

“It iv more than possible.” the Chief Justice recognized.
“that the preservation of rights of this description was not
pirticularly in the view of the framers of the constitution. . . .
{Yet] the case being within the words of the rule must be
within it operation likewise, unless there be something in the
liberal construction so obvious)y absurd, or mischievous, or
repugnant to the general spirit of the instrument as to justify

-an eaeeption.” He did not find such an exception justified
in the case of eleemosynary corporations. “The opinion of the
court after mature deliberation, is that this is a contract, the
obligation of which cannot be impaired without violating the
constitution of the United States. This opinion appears to be
cqually supported by reason, and by the former decisions of
this court.™

The question remained whether the New Hampshire acts
had in fact impaired the obligation of that contract. After a
review of the acts Marshall concluded that under the legisla-
tion “the system is totally changed™:

The Charter of 1769 exists no loager. It is reorganized, and re-
organized in such & manner ax to convert a literary institution,
monlded according to the will of its founders. and placed under
the control of private literary men, into a muchine entirely sub-
servient to the will of povernment. This may he for the advantage
of this college in particular, and may be for the advantage of lit-
crature in general; but it is not according to the will of the donor,
and iy saubversive of the contract on the faith of which their prop-
ety Was given.

Thus, on grounds that the New Hampshire acts were “re-
pugnant to the constitution of the United States™ Marshall
ordered “the judgment of the State Court.. . be reversed.”

tstcts Washington and Story filed separate concur-

ring opinions, and Justices Johnson and Livingston

concurred without written opinions. Justice Duvall

dissented and Justice Todd, absent, ook no part in
the decision. The outcome was an overwhelming 5 to |
decision in the College's favor, A few days later lustice
Livingston, in describing the decision process noted that
“cach of the Judges, who united in the judgment [reached
his own conclusions] without any previous consultation at
the last term of the court. or at any time since ... and
the views which were taken on this subject were not essen-
tially different.”

Story’s opinion, unlike Marshall’s intuitive pronounce-
ments, was buttressed with references to a multitude of sup-
porting authorities. Justice Livingston praised it to Story,
saving it affords me more pleasure than can be expressed.™
The Marshall and Story opinions, in juxtaposition, lend sup-
port to the tale that Marshall was wont to declare to Story:
“There is the law. Now you must find the authorities.”

Report of the College victory did not reach Hanover until
February K, six days after the decision. Greeted with quiet
dignity by President Brown and the other officers of the
College. the tidings stirred many of the students and other

~ College adherents in the village to pour out their enthusiasm.

Rufus Choate, then a member of the Senior Class at the Col-
lege, wrote to his brother: “When [the news] reached here
. . . the bells were rung, cannons fired, bontires lighted and a
thousand other unscemly demonstrations of joy exhibited not
to the credit of the rabble that did it or the great men
that gave permission. ... Judge Niles, senior ‘Trustee of
the College who lived a few miles up the Connecticut River
from Hanover. reported to President Brown that “a friend
... informed me that they had heard cannon at Hanover . . .
and regarded the firing as announcing that information of a
decision in the College cause had arrived.” Niles observed,
one hopes tongue in cheek, that having concluded “that our
fricnds would not have expressed their joy in this way I in-
stantly saw our causc for lost.” In a postscript written on
learning the facts, Niles added, I confess I am mortified by
the manner in which it has been noised about.”

The other Trustee members of the Octagon sent con-
gratulations to President Brown, anticipating a Board meet-
ing to be called, as onc of them suggested, “as soon as
decency will permit after the funeral obsequies are performed
for the deccasce of our illegitimate sister.”

uT the “illegitimate sister” had no intentions of ex-

piring, at least not until all possibilities of revival

had been exhausted. There was still the pendancy

of the Federal Circuit Court cases. The University

party at once transferred its hopes to them, as a means of cor-

recting the factual errors which they saw as having deter-

mined an erroneous decision by the Supreme Court. They

were cgged on, in pre-election zeal, by Republican newspa-
pers in New Hamprshire.

Dr. Cyrus Perkins voiced the University's dismay by
describing Marshall’'s opinion as miisstating *“almost every
fact™ in reliance upon the charter prcamble and the argu-
ments of College counsel. **It is most unfortunate for us,” he
lamented to Allen, “that our cause had not been better pre-
parcd at the last term. Even Mr, Hale . . . did not know that
the statement . . . that the Iadian School was incorporated by
the nume of Dartmouth College was an incorrect statcment,
They instructed Mr. Wirt last term to state in answer to Mr.
Webster that Lord Dartmouth was the founder of the Col-
lege!!™ At least Perkins was impartiai in his accusations
against his tellow workers. In letters to Allen he charged,
“But for the numbskulls we had for counsel” in New Hamp-
shire, the proper facts would have been costablished in a
special verdict. Mr. Plinkney] is most prodigeously vexed
with the management of the cause in N, H. & says if it should
be lost it will be lost by the very slovenly manner in which
it has been conducted.™

Pinkney continucd boldly to assert both to his clients and
to opposing counsel that he was eager cither to reargue the
principal case or argue an appeal of one of the Circuit Court
cases in the Supreme Court. Webster wrote Mason that “Mr.
Pinkney says he means to argue onc of them; but 1 think he
will alter his mind. There is nothing left to argue on.™ In
Webster's view neither Pinkney nor Wirt had any real desire
to prolong the controversy. in view of the broad sweep of the
Marshall and Story opinions. They scemed, indeed, to be
decisive against the University, even taking as granted the
“new facts™ which the University sought to have considered.

Shortly after the middle of February it was agreed. in what
Webster described to Judge Smith as “a conversation between
Bench & Bar,” that the Circuit Court cases should be sent
back to the Circuit Court in New Hampshire, where the
University might move to introduce its “new facts,” and from
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which an appeal might be taken to the Supreme Court in
Washington, In a letter to Jeremiah Mason, Webster pre-
dicted that when the [New Hampshire] election is over,
there will be no great inclination to keep up the contest.”

By late February judement in the principal case of Trus-
tees of Dartmouth College v, Woodward was formally en-
tered in the Federal Supreme Court in the College's favor,
and the New Hampshire Superior Court was directed to carry
the judpgment into exccution. This was a signal for the College
authoritics to exervise their new legitimacy on the Hanover
plain, President Brown requested President Allen to sur-
render possession of the College buildings long held by the
University. Allen declined, whereupon Brown informed him
that “the Government of the College, after consulting gentle-
men of legal information . .. concluded to occupy the chapel
tomorrow moming.” The College took similar possession of
the tutors’ rooms.

N March I, William Allen issued a notice to

“the Students and Friends of Dartmouth Uni-

versity™ that, in consequence of these acts, “the

officers of instruction in the University are re-
duced to the necessity of suspending the discharge of the
duties, in which by the authority of the State they have been
engaged.” University instruction ceased soon after. The fac-
ulty scattered. as did the University students. Most of the
latter transferred to the College, while the remainder entered
Union College in New York. But Allen obstinately retained
possession of the keys to the Library and a room con-
taining the “philosophical apparatus.” He declared to Gov-
ernor Plumer that “unless you should advise to the con-
trary” he would continue to deny College access to these
quarters. Gosernor Plumer, vexed that a Federal court had
had the temerity to invalidate a New Hampshire statute, ad-
vised him to hold the line “until the question was finally set-
tled by the court who have assumed jurisdiction.” Allen and
Hale bricfly endeavored to sustain cach other’s morale by
discussing sundry devices for attacking the College and pre-
serving the University, Among them was a plan for new
litigation against the College Trustees, based on the naive
hope that the New Hampshire courts might clect a course of
“opposition and resistance™ to the United States Supreme
Court. But to all but the most dedicated University support-
ers it was evident that a denouement had arrived. Choate, in
a letter to his brother, observed late in March that “Pres, Al-
len, as he is fool enough to call himself, is the only Univer-
sity man on the ground.”

On April 14 the Trustees of the College gathered for their
tirst mecting since their respectability had been reestablished
by the highest court of the Jand. As usual, President Brown
had punctiliously included in the call the Governor of the
State. as ex officio Trustee of tae College. Governor Plumer,
with ¢jual formality. stubbornly declined, assigning as his
reason that .. . a difference of opinion exists between us as
to the guestion of right to hold the proposed meeting, and as
those who claim the authority to adjudicase on that right have
not made a final decision I think it my duty to decline attend-
ing your mecting.”

Further cvidence of the changing order lay in the resigna-
tion of John Gilman at the April Trustees meeting. In 1794
Gilman had become an ex officio Trustee as Governor of
New Hampshire. After his governorship ended he had con-
tinued on the Board as an elected member. When he was
again Governor of the State from 1813 to 1816 he occupied
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two of the twelve places on the Board during that period.
As noted earlier, Gilman declined to juin the Octagon in
their break with John Wheelock. This flowed less from a
conviction that Wheelock was right than from a feeling that
the other Trustees were acting too hastily and disproportion-
ately in removing Wheelock from the presidency. Though
Gilman was opposed to the Trustees' course, he was deeply
devoted to the College. He resolved not to add to the Col-
lege’s problems by resigning from the Board while the con-
troversy raged; but he attended no mectings after the fateful
one in 1815 which dropped John Wheclock, Now that the
conflict was about to end, Gilman sent to President Brown
his resignation which, he said, “would have taken place
some Years ago if | had thought it would have been beneficial to
the College, or was wished for by the Board, but 1 had reason
to think otherwise.”

To fill the vacancy created by Gilman's resignation the
Board immediately elected Jeremiah Mason, who later de-
clined despite Daniel Webster’s urging. The Board likewise
appointed a committee “to demand of the Rev’d William
Allen the Library & apparatus belonging to the College.”
The Board also formally re-adopted the old College seal
which had throughout the controversy been in the possession
of the University.

After approving a fee of $500 to Joseph Hopkinson “for
his services in arguing [the] cause at Washington .. .” the
Board took occasion to record their

highest respect for the zeal, perseverance & distinguished ability
displayed by their counsel, the Hon. Jeremiah Smith, leremiah
Mason, Daniel Webster & Joseph Hopkinson in conducting their
cause against the late W™ H. Woodward, and in procuring a de-
cision in the Supreme Court of the United States which gives sta-
bility to the immunities of this and all other similar Institutions;
—and feeling the inadequacy of any pecuniary acknowledgment
they have been able to make, and strong desire to give some more
appropriate expression of their gratitude, as well as to gratify the
present and future officers & Students, and present and future
friends and patrons of the College: request the before named
Gentlemen to sit for their Portraits to be executed by Stewart
[sic}, and placed in an appropriate apartment of the College; that
the Treasurer be authorized to pay the expense that may arise in
execution of the preceding vote, procure suitable frames for the
Portraits, and take charge of them when executed.®

In addition to tidying up after the storm, the Board moved
decisively into the future. It rearranged the College calendar,
directed that “The President & Professors be a Committee for
reviewing the laws of the institution,” instructed another
committee “to address the Public on the Prospects of the
College,” and assigned to a third committee a duty “to apply
to the Legislature for indemnity or further aid on account of
losses & injuries . . . sustained in consequence of late Legisla-
tive acts in relation to the College.”

* One must ruess at why this objective was not promptly realized,
though a lack of College funds to match the warmth of the Trustees®
gratitude was perhaps sufficient reason. In any event, it was not umil
fifteer. years later in 1834 that the Board, adverting to the unful-
filled resolution of 1819, called upon Dr. George C. Shattuck to see,
on .ts behalf, that the portraits were executed. Dr. Shattuck was a
graduate of the College and its Medical School. He had become a
highly successful Boston physician. Within a year after the Trustees
request to him the Caollere was the recipient of admirably painted
likenesses of the four counsel. Two of them — Daniel Webster and
Jeremiah Smith — were painted by Francis Alexander; the one of
Joseph Hopkinson was done by Thomas Sully; while Jeremiah Ma-
son’s was the work of Chester Harding ~ each artist one of the most
distinguished of his time. In the end it was Dr. Shattuck who gave
the portraits to the College, and so precious College funds were
spared after all. These paintings remain in the College's possession.
‘They are reproduced on pages 13 and 18 of this account.
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Justice Joseph Siory

Mecanwhile, College counsel had given formal notice to the
Iniversity counsel of the College's intention to proceed to
final judgment in the Circuit Court cases in the May term.
College counsel were determined to avoid, if possible, a
continuation of the cases to the fall term. Intent on this ob-
jective, Webster reported to Jeremiah Mason an account of
a conversation with Justice Story at the latter’s home in
Silem:
As to the College Cause. you may depend on it that there will be
difficulty in getting delay in that case, without reason. I flatter
myelf the judre will tell the defendants, that the new facts which
they talk of, were presented to the minds of the judges at Washing-
ton. and that if all proved, they would not have the least effect on
the opinion of any judge. that unless it can be proved that the
king did not grant such a charter as the special verdict recites, or
that the New Hampshire General Court did not pass such acts as

are herein contained, no material alteration of the case can bhe
made.

It is difficult to escape the conclusion that Webster was here
paraphrasing Story’s actual words.

The May term of the Circuit Court for New Hampshire,
Story presiding, opened carly in the month at Portsmouth. In
addition to Mason, Webster was himself present to represent
the College, and he reported the outcome in a letter to Hop-
kinson on May 9: “The counsel for the University pressed
for delay, not being ready with their new fucrs. We opposed,
& insisted that it was time to bring the litigation to an end
and that they ought to have been prepared; especiaky as we
admonished them formally immediat. v after my return from
Washington that we should press for taal. The Judge saw no
reason for delay; but we finally agreed that judgment should
ha entered . . . on the verdicts as they stand, unless the De-
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fendants should by June 10 show to the judge by aflidavit,
such new facts, as shall in his opinion, take the case out of
the principle settled at Washington.”

On May 27, University counsel journeyed to Boston,
where Story was then sitting, to offer the “new facts.” This
appearance Webster described to Mason. Having been pre-
sented by University counsel with “a mass of papers,” Story
thought *there was nothing in them,” said Webster, “but has
taken the papers for a day or two; to examine them before he
gives formal decision. . .. The Judge intimated the new faen
had no bearing on any part of the Court’s opinion.” Webster
also wrote to assure President Brown: “These new facts
whether true or false, have nothing to do with the questions;
and you may expect judgment and execution in the causes in
the Circuit Court, June 10, as by arrangement made at Ports-
mouth."”

As usual Webster's forecast was accurate, The litigation
begun two years before came to an abrupt end, with Justice
Story ruling that the new facts, cven if conceded, could not
change the principle cstablished at Washington. Ten days
later William Allen sent to President Brown *all the keys of
the buildings which he still held in his possession.” Surrender
was complete.

RESIDENT Brown now set about to pick up the
picces. He directed the College’s agent for the
coliccting of rents to reassure the College’s ten-
ants, who had understandably withheld their rent

payments until they knew to whom they could safely be paid.
He began scarching for a replacement, on the medical school
faculty, for Dr. Perkins whose resignation, not unpredictably,
had coincided with the final evaporation of University hopes.
He urged Timothy Farrar, the younger, to transfer his law
practice from Portsmouth to Hanover to attend to the Col-
lege's legal business and to perform other services for the
College. A hundred other matters pressed upon the Presi-
dent's attention, Evidence from distant places, some trivial,
some of the first importance, indicated that there was abroad
in the land a renewed confidence in the College’s future. Thus
Thaddeus Stevens, who had been graduated in 1814, wrote
from Gettysburg, Pa., recailing that when he left the Hanaver
plain he owed the College a small sum. Now that matters
had been resolved he was, he said, ready to pay. And Isaiah
Thomas, distinguished printer and publisher, sent from
Worcester, Mass., a large gift of books to the liberated Col-
lege. A century and a half later they are among the valued
treasures in the College’'s library.

President Brown took an active interest in drawing up, at
the Trustees® direction, a financial claim against the New
Hampshire legislature to cover losses and damages to the
College resulting from the voided legislation. The University
people similarly occupied themsclves in preparing a claim
against the State to accomplish an orderly receivership, A
last meeting of University Trustees assembled to appoint a
committee, headed by William Allen, to report to the legisla-
ture on “the state of the concerns of the Corporation, and
the amount of its debts, dues & claims.” The report reminded
the legislature that the officers and teachers who worked for
the University, “in fulfilling your wishes,” had done so “in
the faith that the acts [of the legislature] . . . were valid.” The
report professed “perfect confidence that the Honorable
Legislature will provide for the reward of these services.”

The College authorities, on the other hand, submitted to
the lcgislature an itemized account totaling nearly $9000 in
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damiages and costs, saving they had “a good and valid claim
againat individuals fmcaning Allen and associates] but it
would better accord with .. the honor and dignity of the
State that . . . provisions should be made for remuneration™
by the legislature.

Fhe two pleas were referred to the same legistative com-
mittee, But backbiting i University circles had not ceased,
for twa University Trustees et it be known that Allen was
“too craving” in demanding a salacy of $1200 for himself,
and openty hoped that * the legistature will not allow him that
sum.” The legislative committee pared the University request,
largely in the Allen salary component, and recommended
pavment of the balance. There remained, however, the ques-
tion of how much if anything the legislature would actually
appropriate.

In late July one of the displaced University faculty wrote
from Albany, New York, to a friend in Hanover that he had
“attended Commencement at Union College . . . [where he)
saw the Senior Class of Dartmouth University take their
degrees.™

In August the College Trustees came together again, at
the first uncontested Dartmouth Commencement in three
vears. Freed from pregoccupations with litigation and con-
cerned once more for the onward daily movement of the Col-
lege. the Trustees set the course by adopting a wholly new
set of “Laws™ to govern a restored community of scholars.
Webster's brother Ezekiel was clected to fill the vacancy on
the Board which Jeremiah Mason had declined, and Daniel
himscelf was in Hanover for the Commencement exercises, to
receive in person the outpourings of gratitude. Among the
twenty-five voted Bachelor of Arts degrees was Rufus Choate,
whose undergraduate career had spanned the controversy.
Chancellor Kent was awarded, in absentia, an honorary
LL.D. The Trustees likewise voted to buy from President
Brown his recently acquired residence overlooking the Col-
lege green on the west side (later known as the Sanborn
house s, and to allow him the use of the house in addition to
his salary. With the knowledge that President Brown's health
wis in serious decline, the Trustees resolved that during an
absence or disability on his part “the senior Professors™ were
to ~“perform all the public duties pertaining to the Office of
President of the College.™

HE four years of upheaval had produced casualties.

With the arrival of peace, the victims from both

College und University were revealed as men for

whom each side could feel some measure of sym-
pathy and regret. The first of them was President John Whee-
lock who had died carly in the battle, but probably not early
¢nough to have escaped forebodings of the destruction of his
hopes. Occurring in April 1817, when the University fortunes
were at their apogee, his death, however, spared him personal
participation in the collapse of his dreams and any suspicion
of the low ecsteem in which he would be held by succeeding
generations in the Dartmouth College family. Then came
William H. Woodward, nephew of John Wheelock, whose
loyualty to his uncle placed him first among the targets
at which the College Trustees directed their attack. Dying
when the University forces were still full of hope, Wood-
ward also must have had intimations of the coming defeat.
Though himself no schemer, and far less an instigator than
John Wheelock, Woodward had been caught up in an am-
bience where his name, almost as much as John Wheelock’s,

became the conspicuous symbol of an evil day in the Col-
lege's history.

There were lesser actors in the long scene who also found
themselves victims of cvents. Dr. Cyrus Perkins, graduate of
the Dartmouth Medical School and distinguished teacher
there since 1810, had chosen to align himself with the Uni-
versity, moved probably by the loyalties of his wife, a daugh-
ter of Professor John Smith, John Wheelock's most devoted
supporter in church and faculty. When the decision went
ugainst the University, Perkins knew that there was no longer
a place for him in Hanover. Regretfully he sold his home,
and took up the practice of medicine in New York. The
three teachers at the University (Carter, Dean, and Searle)
lost their employment in mid-term, and departed Hanover
with little to their names except claims against the legislature
for unpaid back salary, only one of which was ever honored,
and then only in part. The Rev. William Allen, whose posi-
tion as President was extinguished with the University, also
faced the prospect of redirecting his career. He arouses per-
haps less sympathy for his predicament, for unlike Perkins,
he was one to whom the Hanover institution had only re-
cently had an appeal. Moreover, his resourcefulness assured
a deft landing on his feet no matter which direction he
jumped. In the summer of 1819, Allen was offered the pas-
torship of the Congregational Church in Princeton, N. J.
But he had a grander design, and when later in the year
Bowdoin College tendered him its presidency he accepted.
Many thought it a promotion, mindful o' the state of Dart-
mouth’s fin~nces and the long road ahead to restoration.

The Coltege had suffered no casualties during the heat of
the battle, but now that the contest had been won, the gal-
lant Francis Brown was to be lost to the College in whose
rescue his rolc had been so decisive. Immediately after the
College's first Commencement in its new day of freedom,
President Brown, ill with what had been diagnosed as pul-
monary tuberculosis, set out with his wife, Elizabeth, on a
trip to northern New York State, in an attempt to stay the
progress ot his aiiment. How financially bereft he was is
suggested in a letter to Thomas Thompson in which he said
he had expected *to have a little sparc money of my own to
use on the journey, but as usual my merchant bills cxceed
expectations, and it is necessary for me to part with nearly
all the money I have.” Concluding that the one hundred dol-
lars from the College might not be cnough for the journey
he said he would “be glad to reccive™ an additional fifty
from the College Treasurer. From Saratoga Springs a few
days later the President reported courageously to Charles
Marsh his “perhaps improving symptoms.™

But the journcy failed to provide the relief expected, and
when President Brown returned to Hanover in September he
was so weakened as to be unable to attend regularly to his
duties. Unfortunately, the belief prevailed that a palliative
might be found in still another journey, particularly as it
would remove the President from the severity of a Hanover
winter. Consequently, on October 11, 1819, President and
Mrs. Brown, with their chaise and horses, started southward
down the Connecticut River valley, then a thoroughfare of
autumn crimson and gold. They left bchind them their
children in the care of a woman sccured for the purpose. A
purse privately assembled among friends of the President
supplemented the Brown family's slender means for the
journey. Stopping along the way with their many acquaint-
ances and church colleagues, the pair moved at a leisurely
pace. At the end of the month Dr. Nathar Smith wrote from
New Haven to Mills Olcott: **President Brown passed this
way ... but | was absent and did not see him. . . . From the
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Before the Dartmouth College Case, the college catalogues almost always used the word “University” (as in 1814, left). After the contro-
versy and the Supreme Court's decision. the 1819 catalogue significantly appeared with “College” which has been used ever since.

account given me by those who saw him I am apprehcisive
that there must have been some insanity on the part of his
friends at Hanover or they would not have suffered him to
have set out an such forlorn hope.™

Elizabeth Brown kept a diary of their journey. Her pa-
thetic account shows that her husband's health was a prob-
lem throughout, with good days more and more outbalanced
by the bad. Their way took them through Philadelphia, Bal-
timore, Washington, and Richmond. In carly December
they reached North Carolina, whence they moved on to
Charleston, South Carolina, in time for Christmas. Begin-
ning in December Mrs. Brown kept a separate journal, pre-
sumably removed from her husband’s eyes, in which she re-
corded her alarm at the President’'s health, and inscribed
her prayers: “. .. cut him not off in the midst of his days, in
the midst of his usefulness.” In the secrecy of these pages she
noted both her own and her husband's fears that he would
not live to return to Hanover.

By February 1820 they had reached Georgia (“plum and
peach trees in bloom™). From Savannah they turned back
homeward in April. In May, again enroute through North
Carolina, Elizabeth Brown wrote: “The country and farms
we passed for a day or two seem more like dear New Eng-
land than anything I have seen before at the south.” And of
gl'lcfr lodging that night she noted that *‘Chief Justice Mar-
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shall put up at the same house.” Thus passed on the road
two figures who, in their scparatc ways, had been central
to the preservation of the College at one of the most critical
times in its history.

In early June the Browns started back up the Connecticut
valley, arriving in Hanover on June 22. “[We] found our
dear children and friends well. ... May we have hearts to
praise the Lord for all his goodness to us on this very long
journey,” noted Elizabeth in a closing entry in her journal.
The next month, July of 1819, the President died at the age
of 36.

It is tempting to reflect on what different route the College
might have been led had President Brown not been lost to
it “in the midst of his usefulness.” His qualities of leadership,
his perseverance, his strength of purpose, his personal charm
and capacity to command eager response and, indeed, devo-
tion from his students, had all been amply demonstrated in
the four years of his presidency. Notable, too, was his ability
to translate into dollars for the institution the confidence
which he inspired in the eyes of 2"'mni and friends of the
College. The immense respect and affection in which he was
held by a vigorous Board of Trustees was also a powerful
basis for accomplishment.

There can be no doubt that the College was sorely in
need of strong leadership. The years ahead called first for
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recovery of the pround lost during the controversy. An
atmosphere troubled by bitterness and strife had had its of-
feet on the number and Kind of~students enrolled. In 1814,
the year before the contest between President Wheelock and
the Trustees broke into the open, the College graduated
thirty-three seniors of whom exactly one-third came from
Massachusetts. and the balance, in a three to two ratio, from
New Hampshire and Vermont, But in 1820 the graduating
class numbered twenty-five, with New Hampshire accounting
for more than onc-half the total and with only one-sixth
drawn from outside New Hampshire and Vermont. Vigorous
and experienced guidance was requisite at this juncture to
build the College into a strong institution, capable of sustain-
ing competent teachers and the physical resources essential
to a quality cducation, so that students might be drawn from
beyond parochial limits. Francis Brown eminently possessed
these qualities needed to hasten the College toward its des-
tiny. His loss was a calamity which measurably delayed a
reahzation of the institution's potential,

s indicated at the outset this account has been pri-

murily concerned with a lay view of the Dart-

mouth College Case. and even more particularly

with a College family view of it. Although there

is no intention to expand an essentially insular treatment into

a comprehensive study, it is appropriate, before bringing

this to an end, to identify some essentially professional points

of view regarding the effect of the decision upon the larger
society.

For the College and its constituents the full impact of the
Supreme Court decision was of course immediate and con-
clusive. But almost as quickly came a recognition on the
part of har and bench that the Marshall opinion had pushed
notably further the Constitution’s protection of private rights
against state encroachment. In his Life of John Marshall,
Albert J. Beveridge suggests that Marshall’s long-held eco-
nomic and political convictions led him irresistibly to regard
contracts as sacred, the stability of institutions as essential,
and the preeminence of national authority as indispensable.
With an awareness of the Chief Justice's predilections, and
a familiarity with his earlicr decision holding states to prom-
ises on grounds of contract, “Nobody,” says Beveridge,
*should have expected from John Marshall any other action
than he took in the Dartmouth College Case.”

The only specitic questions which the Supreme Court had
before it were whether the Dartmouth charter was a contract
of the sort protected by the Constitution, and if so whether
the State of New Hampshire had impaired the obligation of
that contract. An aftirmative answer on both these counts.
involving as it did a finding that Dartmouth College was a
private cleemosynary corporation, produced a doctrine which
it could be assumed would extend at least to any other pri-
vate cleemosynary corporaiion in a similar sitvation. But it
remained to be determined how much farther the doctrine
would be allowed to reach. It quickly became clear that the
Court intended to apply th.c same rule to private business
corporations, but only the prescience of a Justice Story could
have forescen the true sweep of the decision's effect.

Story. in a letter to Chancellor Kent written six months
after the decision, referred to “the vital importance to the
well-being of society, and the security of private rights, of
the principles on which the decision rested.” He continued,
“Unless | am veiy much mistaken, these principles will be
found to a;ply with an ervtensive reach to all the great con-

cerns of the people and will cheek any undue encroachments
on civil rights which the passions or the pupular doctrines of
the day may stimulate our State Legislatures to adopt.”

That Story's views came to be shared by Kent was evi-
dent m 1840 on the appearance of Kent's famous Commern-
taries on Ancerican Law. In that work the Chancellor re-
forred to “this celebrated case.” calling it “one of the most
full and eluborate expositions of the constitutional sanctity
of contracts.” Kent concluded that “the decision. . . did
more than any other act. proceeding from the authority of
the United States, to throw an impregnable barrier around
all rights and franchises denived from the grant of govern-
ment; and to give solidity and inviolability to the literary,
charitable, religivus, and commercial institutions.™ .

Charles Warren pointed out in The Swupreme Court in
United States History (1920) that up to 1800 there had
been only 213 corporations of all Kinds chartered in the
United States, of which only eight were manufacturing cor-
porations. Warren placed the beginning of the growth of the
business corporation in 1815, with the close of the War of
1812, “Unquestionably,” he wrote. “the decision [in the
Dartmouth College Case] came at a peculiarly opportune
period; for business corporations were for the first time be-
coming a factor in the commerce of the country, and rail-
road and insurance corporctions were, within the next fif-
teen years, about to become a prominent field for capital.”
The freedom from capricious interference by state legis-
latures, which the decision assured, provided a stability for
corporate activities that increased enormously the usc of the
corporate device. From this flowed, however, not only great
benefits to the economy of the nation but social evils of the
first order as well. Impregnable behind the bastion erccted by
the Dartmouth College Case, each business corporation so
inclined was in large measure free to conduct itself solely in
its own selfish interests.

For as long as the Case had been seen as merely throwing
a protective shield around private educational institutions,
few persons, other than doctrinairc Democrats on the Jef-
fersonian model, were disposed to view it as unsatisfactory.
But once that protection appeared to extend equally to busi-
ness corporations engaged in outrageously anti-social activi-
ties, legislators, lawyers and judges alike began looking for
ways to limit the Case’s capacity for harm. Except from
within the sanctuary of the law journals, little attempt has
been made to mount a frontal attack against the decision, on
grounds that it was in error in assimifating corporate charters
to contracts. But odier means have been at hand to keep un-
der control its unwanted by-products. The first of these lay in
the unchallenged power of state legislatures, in connection
with the original issuance of charters, to place 1cstrictions
upon corporate frecdom. In the excrcise of this power, as
Justice Story pointed out in his opinion in the Dartmouth
College Case, the legislature might reserve a right to alier,
or even revoke the charter of a corporation. It is interesting
to note that the Massachusetts legislature was not unmindful
in the 1790s of the opportunity to retain a means of control
over charitable corporations. R. N. Denham, writing on the
Dartmouth College Casc in the January 1909 issue of Michi-
gan lLaw Review, pointed out that the Massachusctts legis-
lature reserved a right to muke certain alterations in the gov-
ernment of Harvard, Williams, and Bowdoin. But many
states, even with the knowledge of the consequences of in-
action, were slow in tailoring their incorporating machinery
to preserve routinely this power over new corporations. Pro-
fessor Gerald Gunther of the Stanford University Law School
in a note on the contract clause in his Cases and Materials
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on Constitutional Law (1965), observes that “the relatively
protected position of corporations later in the Nineteenth
Century . .. was due less to any shield supplied by the “ourt
than it was to the legislatures' own unwillingness to impose
restraints.”

SECOND type of limitation on the consequences of

the decision was successfully urged upon the Su-

preme Court under Marshall's successor, Chief

Justice Taney, whose social outlook differed

sharply from his immediate predecessor's. It was the doc-

trine that the contract created by a corporate charter must

be strictly construcd as conferring no more rights than were

expressly stated. This restraining principle was found ac-

ceptable in Charles River Bridge v. Warren Bridge, decided

in 1837, Justice Story dissenting. In that case Daniel Web-
ster was on the losing side.

Yet a third type of restraint upon the sweeping language
of Chief Justice Marshall arose in the Supreme Court's prac-
tice, at least as carly as the 1870s, of upholding some modi-
fications of corporate rights by a state legislature through
the exercise of “police power,” a power to act for the pro-
tection of the public. And still another limitation, recognized
at a very early date, was the exercise of the states’ overriding
powers of “eminent domain,” resting philosophically on
much the same basis as the “police power.”

The atmosphere of controversy around the decision in the
Dartmouth College Case grew more heated beginning in the
1870s, when large corporate enterprise was often under
scrutiny because of nefarious practices of certain operators.
In an article published in the United States Law Review in
1874, C. H. Hill assumed that Chief Justice Marshall was
led to his decision not by legal principles but by “‘the seeming
hardship of the case, and by a feeling that public policy de-
manded it.” Hill claimed a power for state legislatures to do
precisely what the New Hampshiie legislature did, and de-
clared that such a power was not limited to charitable corpora-
tions but “applics a fortiori to great mercantile corporations
like railways. Indeed, had the decision in the Dartmouth
College Case cxtended no further than to the charters
of cleemosynary institutions, we should not have taken the
trouble to review it. . . . But when we come to huge monopo-
lics like railways, the nccessitv of some power of super-
vision becomes apparent. . . . The control they require is legis-
lative . . . not judicial.” Hill seems to have believed that all
exercise of “police power” was precluded by the opinion. He
voluntecred the view that Dartmouth College “as Dartmouth
University . . . would have enjoyed equal prosperity and that
the dangers to which her eloquent son thought her exposed
were to a great extent fictitious and imaginary.” Hill con-
cluded that “if the decision cannot be controlled and limited
without completely overruling it, a declaratory amendment
to the Constitution™ should be sought rather than a judicial
reversal.

John M. Shirley, lawyer and a New Hampshireman by
origin, published in 1879 an ill-arranged work of nearly 500
pages entitled The Dartmouth College Causes. He vigorously
disagreed with the arguments of counsel on behalf of the
College and with the opinions in the Supreme Court. He
supported wholcheartedly the University position and Chief
Justice Richardson's opinion in the New hampshire Superior
Court. A tendency to ascribe improper motives and con-
spiratorial conniving to College counsel and other supporters
berays a bias that greatly weakens Shirley's reasoning.

39

In 1886 William P. Wells, University of Michigan law pro-
fessor, read a paper entitled The Dartmouth College Case
and Private Corporations at the annual meeting of the Amer-
ican Bar Association. He pointed out the early acclaim ac-
corded the decision, and the later deterioration in esteem for
it, quoting as an illustration of the change Justice Cooley's
comment in the 1870s that "It is under the protection of
the decision in the Dartmouth College case that the nost
enormous and threatening powers in our country have been
created, some of the great and wealthy corporations having
greater influence in the country at large and upon the legis-
lation of the country than the states to which they owe their
corporate existence.”” Professor Wells reviewed both the
beneficial and the evil results, and concluded that the courts
were controlling the harmful effects without the abandonment
of good features that a specific reversal would involve. The
control he identified was the tendency of the courts to hold
in check the doctrine of the Dartmouth College Case in those
situations in which the public interest was adversely affected.

A thoughtful retrospective glance at the Case was re-
corded in 1892 by Charles Doe, graduate of Dartmouth Col-
lege in 1849 and Chicf Justice of the New Hampshire Su-
perior Court from 1870 until his death in 1894. Judge Doe,
writing in the Harvard Law Review, concluded that the 1817
New Hampshire Superior Court decision of his predecessor,
Chief Justice Richardson, had been in error. Doe's view was
that though the State had power to revoke the charter, it
lacked power to take control of the corporate property, and
that the State’s aiiempt to direct the management of the Col-
lege’s property was in violation of the Constitution of the
State of New Hampshire. Chief Justice Doe further con-
cluded that the decision in the United States Supreme Court
was also in error in holding that the Col 'ge’s charter was a
contract within the meaning of the proscription in the Fed-
eral Constitution.

N 1901 the Centennial of John Marshall's appointment
as Chief Justice of the United States was celebrated in
many states. At the New Hampshire celebration the
speaker was Jeremiah Smith, son by a late marriage of

the Jeremiah Smith who had been College counsel in the Dart-
mouth Collegs Case and one-time Chief Justice of the New
Hampshire Superior Court. Jeremiah Smith, the younger, who
was himself a distinguished practitioner and teacher of law at
Harvard, observed, “Of all Marshall's decisions the one most
frequently doubted in this State is that in the Dartmouth
College Case. No lawyer likes to be compelled to choose be-
tween the conflicting views of two such jurists as Richardson
and Marshall. It seems presumptuous to differ from either;
still more to differ from both. And yet I, for one, am inclined
to say that both these great judges were wrong;. .. that
Richardson erred when he held that the amendatory statutes
were not in violation of the Constitution of New Hampshire;
and that Marshall erred when he held that the statutes were
in violation of the Constitution of the United States....I
incline to endorse the views on this subject expressed by
Judge Doe.”

Professor Smith pointed out that the case was decided in
the United States Supreme Court solely under the contract
clause, and "“long before the adoption of the Fourteenth
Amendment” to the Federal Constitution, which proscribed
states from depriving persons of property “without duc proc-
ess of law.” He noted that *‘the reasoning of both Mr. Mason
[before the New Hampshire Superior Court] and Judge Doe
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{in his article} clearly demonstrates that the New Hampshire
Statutes of 1816, 4f enucted today. would be in violation of
that amendment . The reasoring in Marshall's opinion
tends irresitit . to the same conclusion. . . . His error, if
crror there was, 1 in the assertion that the grant of a cor-
porate charter involves 4 contract on the part of a state,
within the meamny of ... the United States Constitution.”
¢ Professor Smith. i view of the ovcasion on which he was
making his .vmarks, felt it necessary to add: “That Marshall
made occasional mistakes may be safely admitted without
seriously detracting from his judicial reputation.™)

Professor Paul A. Freund of the Harvard Law School in
his recent work On Law and Justice noted that “where Mar-
shall heard unly a single voice emanating from the contract
clause, his successors have attuned themselves to stereo-
phonic sound.” Freund describes Chief Justice Marshall’s
doctrines in some cases as “going beyond the necessities of
the . . . problem, doctrines which plagued constitutional law
for a long time, because they could not contain the counter
prassures from state interests that had been slighted in the
formula.” He concludes that “the general direction of Mar-
shall was characteristically wise, but the momentum of doc-
trine shot beyond the mark. and other generations were
obliged to retrace some giant steps in order to follow a viable
course.”

An inclination to assign to the Dartmouth College Case a
central and heroic role in nineteenth-century laissez faire
industrial development in America should be tempered by
less exuberant estimates identifying the Case as but one of
many shaping influenc..., most of which were more irresisti~
ble in their suasion. Benign in the cradle period of the na-
tion's industrial might, the Case’s later status as handmaiden
to evil was of relatively short duration. as a result of the
corrective restraints already mentioned. Accordingly, no
present-day member of the Dartmouth College family need
feel weighed down by a vision of the College’s freedom
bought at the price of public suffering from endless corporate
chicaneries. Conversely it is well to keep in mind that it was
the College, not the world, that was saved on that second
day of February 1819 when Chief Justice John Marshall read
his opinion in the Dartmouth College Case.

e g

One sometimes hears it said today in lawyers’ shop-tatk
that “the Dartmouth College Case is no longer good law.”
This is & manner of speaking. it is true that Marshall's words
have been leashed, but it is also true that the doctrine of the
Case has never been expressly repudiated by the United
Staies Supreme Court, as was, for example, the principle of
“separate but equal.” Nor is the Case ever likely to receive
that kind of negative distinction. Admittedly, however, the .
passage of time has rendered it a somewhat elderly dragon,
diminished in both stature and energy. It retains a capacity to
emit smoke and fire, should an assault be made again on an
ancient college charter encasing the aspirations of a founder
and donors long dead. But even in its original preserve it
is subject tc being immobilized on a command to “chr.rge!”
in the name of public policy or a rival constitticnal ex-
igency. Thus, seen from beycnd the Hanover Plain, Trustees
of Dartmouth College v. Woodward is perhaps now but a
small Case, and yet . ..
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