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ABSTRACT

The Supreme Court of the United States has issued
three significant rulings on the question of prior restraint by
government officials of material to be published in print media. Each
time it ruled that only in exceptional circumstances will prior
restraint be permitted. Lower federal courst have not taken the sanme
view regarding prior restraint in public high schools. Several have
held that school officials may censor material before publication in
high school student newspapers or periodicals, whether
school-sponsored or not. However, one Circuit Court of Appeals has
taken a strong stance in opposition to high school precensorship,
holding that while punishment may be imposed after publication o1
material that is not otherwise protected, prior restraint is
permitted on the secondary level only under highly unusual
conditions. While school officials may establish reasonable rules
regarding time, place, and manner of distribution of student
publications, a reading of the Tinker case indicates that prior
censorship may not be permissible in the high school. The conflict
among the Circuit Courts of Appeals, however, seemingly can only be
resolved by the Supreme Court. (Author/TO)
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PRIOR RESTRAINT IN HIGH SCHCOL
DOES IT VIOLATE STUDENTS' FIRST AMENDMENT RIGHTS?

The popular motion picture "American Graffiti" and recent television
programs echoing a similar theme serve as & reminder that high school students
were once quite different than they are today. Before the Vietnam war, and
prior to adolescents' deep involvement with the media, protests, ethnic consciousness,
and the awareness that they too have constitutional rights, secondary school
students were a relatively quiet group. But the 1950's have surely passed.

During the 1960's, many high school students became aware of and involved in
issues of public concern, including some events far from the high school campus.
They refused to quiescently submit to what they considered unreasonable demands
of parents, and particularly, school officials and teachers. Due in great part
to the mass media and inte:'changes of information among themselves, adolescents
were more knowledyeable about current affairs than were their earlier counterparts.
Whether this knowledge convinced them information they received from teachers and
administrators was incorrect or whether it simply made them “cocky', it was

one element in a syndrome of what somc consider disrespect for their elders and
others consider a rcalization that all their legal rights were not being granted
them.

As more students became concerned with public issues and were increasingly
articulate about such matters, they desired to convey their feelings to their
peers, While lunchroom and out-of-school conversations were valuable to this
end, high school students were sufficiently media-wise to recalize that putting their
thoughts on paper, duplicating them, and distributing them was a far more efficient

and cffective method.




Thus, “'underground" ncwspapers were born, boih off campus1 and on the
school grounds.2 Vhile some cchool administratorc were appalled by these ond
attempted to stop their distribution, usually by suspending the students who
had written and were circulating them, other students began to pull the schoole
sponsored paper away from the bulletin-board era of discucsing only on-campus
issues, and then only in a positive light, toward making them newspapers ccncerned
with matters of broad public intercst. Administrators again balked.

It was inevitable then, that “claims of First Amendment protection on the
onc hand and the interests of school boards in maintaining an atmosphere in the
public schools condusive to learning on the other”3 would clash and the courts,
vhich had traditionally left hands-off most achocl officials' decisions, would be
forced to rule on the difficult question of sccondary school students' freedom
of expression. The result "has been a shift from a judicial attitude which vested
virtually absolutec control in oschool authoriiies to one concerned with the rights
of students as citizens."4

But in one important area--prior restraint--even the courts are claching
with onc another. The question of whether prior restraint is constitutionally
acceptable has been at the root of four cases recaching Circuit Courts of Appeals
and has been touched on in several others. The courts are in dicagreement, although
a majority clearly would allow prior submission providing it were accompanied by
proper procedural safcguards.

First amendment scholar Thomas I. Emerson has suggested thut the framers
of the Bill of Rights abhorcd the censorsBhip and licensing laws in England and
assumed that the first amendment incorporated the common law ban on pricr
restraints.5 It was thought that governments should not have the power to

require material to be osubmitted to them and accepted before allowing distiibution.




The Sup;éﬁa fourt in Near v. gggggggggé stated that gencraliy-only in cxeciiionsl
circumstances woui? prior restraint be permitted--for cxprescion which would
incite violent or forxraful overthiow of the government, and for obscence expression.
Forty years after that decisivn, the Court again ruled against priow restraint in
the Pentagon papers case, holding that the government "carries a heavy burden of
showing Justification for the impocition »f such a restraint.“7 Cnly for motion
pictures has the Court allowed a system of prior rectraint, even then requiring
safeguards against discriminatory imposition of censorship.8

Howaver, high school student publications do not scem tec have the protectica

against prior restraint granted other print media. For instance, in Eisner v,

Stamford Toard of Education,9 students distributed off school grounds ithree iscucs

of an underground paper, which they had written and published at their own cxpense.
When they attempted #c distribute the fourih icsue on their high school campus,
administrators warned that they would be suspended for violating & rulc requiring
prior submission of all material before disscmina:ion.lo The students' challcnge
tc the policy reached the Second Circuit Court of Appeals which found it devoid
of guidelincs which would require a prompt cdministrative decision. Hewever, the
court refused to adopt the pocition of the Distvict Court and rule that prior
restraini: would never be allowable in public high schools, ruling only that the
specifie’ regulation in question was not cufficient.

The Eisner court had several suggestions to help administrators write a
valid regulation which weculd gllow them to properly control student publications

vithout being required to go to cour:i each time disruption was anticipated.




The policy should prescribe a definite bricf time within which an ini“ial de-
cision must be made, describe the kinds of dicruptions which would Justify
censorship, and indicate the arces within the school where distribution of ma-
“erial would be considered appropriate. 1In 2ll cases, the burden of proof would
be on school officials to shou their actions comported with the Tinker guide-
lines and the court would not consider a "bare allegation" of facts io be suf-
ficient. The court assumed that ithe school boasrd would no: write a policy giving
itself more power over student publications than the Tinker decision allowed,
that it would not suppress printed material that "would create only an imma-
terial disruption," and that thc prior cubmission rulc would be invoked only
when a substantial distribution of materiel is anticipated.

In Quartcrman v, gxggi}a tenth grade student was twice suspended for dis-
tributing underground ncwspapecrc in violation of = prior submission rulc}2
As in Eisner,the court held the rule invalid, but only because it did not con-
zain criteria to be foliowcd by school officials in detcrmining which publications
should be granted ér denied permicsion and did no: contain procedurcs for prompt
review of such decisions. The court contended that school officisals may cxer-
cise prior resiraint over materials to be dist:ributed by students during school
hours on school grounde if they can rcasonably forecast "substantial disruption
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of or material intcrference with school aciivitics.™

In Shanley v. Northcast Indcpendent School Distrigg,l4 the Fifth Circuit
declared adminisirators had lit+tle control over students off school grounds and
during non-school hours, which is where and when the underground paper in ques-
tion was distributed. Despite zlso noting the mild content of the paper, the

court agreed that there ic "nothing unconstitutional per se in a requirement thac




students submit materials to the school administration prior to distribution.%
“he court saw the purposc of prior submission ac preventing disruption, not
ctiffling expression. Thus, given that public high schools must maintain dis-
ciplinc and on orderly cducational process, the requircment of prior approval
becomes more ''simply a rcgulation of speach and not: a prior restraint.%e his
change in terminology, however, does not alter the reality of the regulation.
Additionally, the court would not limit the prior restraint rule to obscenc,
libelous , or inflammatory matcrial, although it hcld chat the burden of de-
monsirating reasonablencss becomes ‘'geometrically hcavier' on school officials
when other types of publications are involved. TFinally, for such a policy to be
valid, the court insisted on procedural safeguards, including specifying how
students were to submit material for review, requiring a prompt decision, and
alloving studcnts to appeal adverse administrative decisions.
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Decided carlier than Eisncr, Riseman v. School Committce arparenily took

the same stance. A student was prevented from distributing in school zn an*i-
war leaflet and " A High School Bill of Rights" on thc basis of a rulc forbidding
students and others connccted with the school from being used “in any manner

for advertising or promoting thec interests of any cormunity or non-school a-
gency or organization without the approval of the School "Jommi.t:tee.']‘.8 Although
upholding administrators' responsibility tc prevent school disruption and their
right to reasonably and cquitably regulate the time, manncr, and place of dis-
tribution, the First Circuit called the regulation vegue and noted that it was
undoubtedly originally meant for purposes other than centrolling student-pro-

duced literature. Importantly, however, the court stated that the rule “does

not reflect any cffort to minimize the adverse effect of prior restrsint.




10
Freedman V. Maryland, 389 y,s, 51 (1965)."J in citing the Freedman casc, which

allowed prior cersorship of films as long a5 stringen: procedural guidelines
were applied, it seems the First Circuit would allow prior restraint in high szhool
.20
if rules for prompt revicw and an appeals procedure were part of the rcgulation,
21 . .
In Korpell v. Levine, high school students asked a District Court to decide
on the ccnstitutionality of a cystem of prior resctraints. Because the case did
not involve a specific student-administration confrontation, the cour’ would only
indicate that it accepted the Eisner ruling permititing prior submiscion if ade-
quate procedural guidelines were availeble. The court nlso indicated that a
rcasonable time period within which an initial decision concerning acceptability
would vary considering the type of materizl invelved--from a poem to & booi:.
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Baughman v, Freienmui:h, involved students who received 38 warning letter from

their principal after they distributed pamphlets cn school grounds, While ac-
knowledging that pamphleteering is a protected activity under the first amend-
meni, and that o system cf prior restraint may allow vaguc rules to suppress
protected criticism of school regulations and officials, the Fourth Circuit ruled
that prior restraint is permicsible in public high cchools if there are strict
procedural safeguards. The court held tha: the specific rulec in question was
invalid becauce it did not specify what wculd happen if school officials made
no decision at all. However, a precisely drawn regulation vould be permitted,
said the couvt, if it 1) specified what material would be forbidden so that

a '"reaconably intelligent" student would knmow what ic and is not acceptable,
2) carcfully defined "distribution," 2) provided for prompt approval or dia-
approval of submitted material, &) sapecified what would happen in the event of

adninistrative inaction, and 5) provided an appeals procedure,
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In yail v. Board of Education, school officigls prohibited digtribuiion

of an underground paper on the grounds that it "could substantially disrupt nor-
mal educational activitics' and “might incite lawless aci:ion.'z'4 A District Court
held this to be an unconstitutional imposition of prior restraint beccusc of the
vegueness and overbreadth of the board's rcason. The court, however, said that
prior restraint in public high schools would be prmissible with adequate pre-
cedural guidelines if officials could reasonably forecast substantial disruption
or if the material werc obscene or libelous, Tae court emphasized that where
such a forecast exists, administrators could act immediatély to prevent: disrup-
tion. The court gave as examples a publication vhich is “pornographic or ad-
vocates destruction of school property or urges 'physical violence' against tea-
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chers or fellow students.!

"~

yx¢)
The District Court in Poxon v. Board of Education was unclear as to

its stance on prior restraint, The case involved students who had applicd for

and becn denicd permission to - ‘rculatc an underground paper. They asked

[ &

he

court to rule on the constitutionality of thec prior submission rule. The court

said that the school officials had not presented facts which would cither justi-

fy a system of prior restraint or show thn: methods less offensive o “he Ffirst

amendment were not practical alternative solutions, ‘the implication is hat

given those facts, the court might uphold prior restraint for high school students.
In the face of these decisions, however, the Seventh Circuit clearly stated

that prior restraint is no mcre permissible in public high schools than it is for
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citizens in general., In [ujishima v. Board of Education, two students uere

suspended for having distributed copies of "The Cosmic Frog," an underground

paper they had published. A third student was suspended once for circulating




an anti-war petition and a sccond time for distributing anti-war lecafleis while
students were outside for a fire drill. All “hrce sued to test the validity of
the Chicago Board of Education's prior submission rule?C Reaching the Court of
Appeals, the school board argued that the rule was conctitutional since it did
not requirc approval of content, but only of the act of disiribution. The court
disagrced, holding that thc content would indced be a consideration, thus making
the rule invalid as an unconstitutional prior restraint in violation of the first

amendment. The court specifically contended that the Eisner decision was bad

law. and combined thc approaches in the Tinker and Near decisions in making its

ruling. The school board could make reasonablc regulations regarding time,
place, and manncr of distribution, said the court, and students could be punished
after distribution for violations of thosc rules or for other abuses of their
first amendment freedoms (distributing obscenc or libelous publications, for
instance), but regulation of student publications may not takc the form of prior
restraint,

tlhich approach is corrcct? Does Zinke: allow prior restraint in high scheol

despite the Supreme Court's rulings in Near and the Pentogon papers cases?
Do the special circumstances of public high schools---the need for order and the
proper functioning of the educational system--permit administrators to determinc
vhat printed material may be dicseminated solely on the basis of that material's
contents and the school situation as seen by those administrators?

An article in thc Yale Law Journalzgffectively disputes the rulings that
prior vestraint in high schools is constitutionally permitted, Reading the
Iinker test of "material and substantial disruption" as similar in kind (though
not in degree, since it allous discipline at a lower level of disturbancec) to

the “clear and present danger" und "fighting words" tests, the author eontends
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that not cven thc latter tests have been interpreted by the courts as allowing
prior restraints and, therefore, neither should the Tinker tesi. In the Tinker
decision, the Court's stress on facts seems o be the element dis:inguishing a
valid prediction of disturbance from the “undifferentiated fear or apprehen-
sion" of disruption which the Court would not allow as a basis for discipline.
Mor can the specigl circumstances of a public zchool be considered sufficient
to 8llow prior restraint. Schools are not jeils, as the Tinker CourZ poinis
out, but arc places to train students to function in a democracy. tThe Yale
author docs not deny that yeasonable regulation of time, plece, and manner of
distribution ic permissible, and sees more stringent rcgulation of these elements
in a tense school atmosphere, but contends that such rules must be for gll
printed material and imposed without first revicwing content. While outside the
school context, cour:s have allowed prior restrain of obscene muterial, no
high school zase has thus far involved provably obscene maticr and the avthor of
“he Yale Law Journal article docs no“ consider thce possibility of obscenity
to be an adequate rationale for permitting a prior restraint systcm.

It would scem that the Eisner court uscd ¢ different logic, holding
that since prior distribution would be imposed only if school officials

foresavw g danger of disruption, the Tinker guidelinc would be met. 'Thc Yale

author does not sce the Tinker test as allowing such prior restraint any more
than previcus first amendment tests allow it, except in extrcme circumstances.
The Fujishira court ggreed with this, though emphasizing that discipline after
publication was permissible if disruption could be proved or if the mstexial

was othcrwise not constitutionally protected.




The weight of court decisions is heavily on the side of allowing
narrowly drawn systems of prior restraint for public high school students,

provided that procedural guidelires are included. MHowever, the Seventh

Circuit has taken a strong stand in opposition. TFinal resultion must come

from the Supreme Court.

MOTE: The "Tinker rule," as stated'in Tinker v. Des Moines

Independent Schgel Districi, 393 U.S. 503, 509 (1969), and originally
formulated in Burnside v. Byars,. 393 F.2d 744, 749 (5th Cir. 1966), isg

as follows: "(School administrators) cannot infringe on their students' -
right to free and unrestricted expression as guaranteed to them under

the First Amendment to the Constitution, where the exercise of such
rights . . . (does) not materially and substantially interfere with the

requirements of appropriate discipline in the operation of the school."
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