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. Since the late 19th c@n*ury, trading postc have been‘

a promlnant feature in Navajo economic life. Today, dué to gecgraphic
isolation .and an absence.of econcmic alternatives, many Navajos are
still dependent upon ‘trading posts. This repert of a Federal Trade
Commission (FTC) investigation details the system on the Navajq

Reservation,

' including
of the trdders.

the abusive' and unfair practlces used by many
FTC 1n£§rest in trader conduct tracés to a 1971

meeting between attorneys from the FTC Los Angeles Regional Office

. and staff attorneys from Dinebeiina Nahlllna Be Agaditahe (DNZ), an
--0Office of Economic Opportunity legal aid, . facility on the Reservatlon.
The DNA attorneys cited 3 questlonable practlces.‘ULthholdlng
‘government checks;’ alleged price f1x1ng, and Truth in Lending Act
v1olat10ns, particularly in pawn transactions. In April 1972 the

Commissionef of the.Bureau of Indiam Affairs (BIA) requested that the
FTC, because of their expertise, conduct 1mmed1ate investigaticns to

"“promulgate revised Navajo trader regulatlons. FTC staff surveyed 95%

. reservation:

of the trading posts on or near the; Reservation. These interviews
-vere directed at pawn practlces, open end credi and a@ail delivery.
The staff also interviewed more than 100, Navajg lsumers on the
Fublic hearings were then held by BIA and FTIC in
August 1972. The hearings concluded that one of i . most operous
trader practlces was "credit saturation" (extendlho'credit,up to the
customer®s kncwn perlodlc income). (Kﬂ) ‘ : .
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investigation. No citations to these invéstigational files have been made.
. g &

( | ) . PREFACE

This report is the work of the staff of the Los Angeles Regional
Office. Many of the observations contained in the report are based on
the transcript of the public hearings conducted on the Navajo Reserva-
tion, August 28 through September 1, 1972, Other observations are’
based on’the voluminous Commission im'cstigatiol'lal files (interview
reports, pricing surveys, ete.) compiled during the course -of the

. ¥

It should be understood that the analyses, interpretations, and con-
clusions cxpressed in this report are solely those of the staff responsible
for its preparation. _
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PROLOGUE "
¥ 3
‘ . \
“We have seen hearings and investigations of this type dealing with

the so-called ‘Indian problems,” but in ev ery case, thc rcsults amount

to too little, too late. o . . e

“Several weeks ago when I learned of the Federal Trade Commis-
sion investigation of the trading posts system, T was skeptical. First,
I wondered what ‘can be the meaning of another lmcxtmntxon when
the abuses are so flagrant—and have been carried on so long. that
people would have to be blind to be uigaware of them. Second, I have
never understood why thge who complain of the traders’ exploitation

. must always bear the bifrden of proof. The traders are guests of the

Navajo pcoplc on this res¢rvation. They are given the prmlcs.,c of

doing business here by the Navajo lnbc, and they are given a legal

monepoly by the BIA. -In any other jurisdiction in the country, the»
privileged monopolists would have to come before the government

regularly to show they deserve to retain their status--—to show that

their service to the pul)hc justified their continuing of biusiness. Yet

here, the presumption is that the traders are free to exploit until

Southwestern Indian . I)mclopmcnt DNA, or sonicone cke can amass

an mcmhchmnq case ammst them.

“I think that there is a redson for this, Thote w ith cconomic power
are always free to take advantage of those without it, until they
generate so much resistance that pressures for change are created. Poor
peeple inithe cities riot when they are pushed too fat, and then the
government does something about the problems. But this country knows,
and the Commision knows, that Indian people are often rural, casy-
going, uneducated, trusting, and politically unsophisticated. *And we-
arc the last to receive protection from those who push the little guy .
around. This will not always be the case. My daughters and their friends
will be much better prepared to deal with a troublesome world than
my, parents were.. But in the meantime, we must hope that a govern-
ment mqmr\. is for once, motivated by sincere concern.

\

£
“I mll know that I was mistaken in my skcphcnsm, i within six ~
- months, this investigation has produced some tough regulations and a
way to be sure that they are enforced. This woylld be a new role for
the BIA. Tn 1947, the Nn\a]o Tribal Council anu that the traders

E MC . . | vii
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TRADING POST SYSTEM ON NAVAJO RESERVATION
presented a fimjor problem, and they acted on that knowledge.
A carefully drafted regulatory resolution was passed, but the BIA
refused to approve ity sving “That’s our business.” A quarter of a
century has passed, and they still haven't done the job. Now we hope
that, they will, and that they .will also allow the Tribe luitude to
legislate against abuses as they become known." '

.

. ' Testimony! of Peterson Zah, Deputy Director,
‘ * Dincbetina Nahiilna Be Agaditahe (DNA),
. : ‘ . Window Rock, Arizona —August 28, 1972

o <



Chapter |

" INTRODUCTION

.

The Navajo rescrvation is the largest Indian reservation in the United:

States. It comiprises 13,000,000 acres located primarily in Arizona and

* New Mexico. Most of the terrain is barren desert, unsuitable for any
productive use. Approximately 135,000 Navajos reside on these lands.
The overwhelming majority subsist in poverty and squalor. Their lives
are marked by chronic unemployment, illiteracy and disease.*

Since the late 19th century, trading posts have been a prominent
feature of Navajo economic kfe. These facilities offered a broad range
of foodstuffs and manufactured articles not otherwise available to their
\.\\'a]o customcrx. Today, due to geographic isolation and an absence
of economic alternatives, ‘many Navajos remain depcndcnt upon local
trading posts for essentinl’ pul’chaS(‘S.

Many traders engage.in a variety of abusive and unfair trade
practices. ‘This rcport df‘tmls the trading post system on the Navajo
re%cr\'mon. : -

Federal Trade Commission staff intercst in trader conduct traces to
a 1971 meeting between attorneys from the FTC Los Angeles Regional
Office and staff attornevs from Dinebeiina Nahiilna Be \gadlmhe
'DNAJ, an OEO legal aid facility operating exclusively on the Navajo
reservation. The. DN.X" attorneys rited three questionable practices:
mthholqu welfare and other government checks; alleged traqu post

price fixing; and Truth in Lending Act violationy, particularly as they- -
relate to pawn transactions. :

" The Bureau of Indfan Affairs (BIA) has primary responsibility for
reguloting trading practices on Indian reservations. In_ April 1972
" Louis R. Bruce was BIA Commissioner. Recognizing trader misconduct
toward Navajo consumers and conceding. that appropriate regulation

P

.
v

' “Economically speaking, the Navajo constitute an underdeveloped group. They
are an underdeveloped internal U.S. colony, They show the marks of it. Their
poverty and their undereducation are not causes of their underdevelopment bt ;
results of it. Thé underdevelopment results from their relations - with the larger

" society, which limit the economic options épen to them, drain oft their resources,
and fail tn prunde them “with the education, the technalogical base, and the
organizational forms necessary for satisfactory development.™ David Aberle, 4 Plan
for Nacajo Economic De: -lopment, p. 228,

,
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2 TRADING POST SYSTEM ON NAVAJO RESERVATION

by BIA . ." has been both inconsistent and ineffective,” Mr. Bruce
requested that the Federal Trade Commission, because of its expertise,
immediately conduct an extensive investigation on the Navajo reserva-
tion to obtain information upon which to promulgate revised Navajo
trader regulations.? By resolutions dated May 1, 1972 and May 31,
1972, the Federal Trade Commission approved public and closed
investigational hearings in this matter.

In the course of the investigation, the Los Angeles Regional Office
staff surveyed 142 trading posts on or near the Navajo reservation—
tepresenting approximately 93 percent of all such posts—to determine
conformity with existing BIA regulations. These trader interviews
were dirccted a the arcas of pawn, open .end credit and mail delivery.
Pricing surveys at stores in communities nmmlng the reservation were
also conductcd to form a basis for comparison.

Upon complcuon of the trading post survey, the staff interviewed
more than 100 Navajo consumers across the reservation. These con-
sumer interviews ‘fnore cléarly defined arcas of trader practices and
noncompliance with existing rcgulnuons y

BIA personnel, tribal officials and local law enforcement, officials
were al~o interviewed. They Were requested to present their views
‘concerning trader practices angl possible noncompliance with existing
-regulations. The views of individual traders and the trader association
were also solicited.” , '

. Public hearings were conducted by BI A and FTC perxonnel Thev
commenced on August 28, 1972, in Window Rotk, Arizona, cwpltnl
of*the Navajo Nation. During the first two days, of the héarings in
‘Window Rock, 22 witnesses testified. These witnesses included tribal
officials, BIA officials, state enforcement officials, trdders, an attorney
representing the United Indian Traders Association, Navajo consumers,

- land experts in the ficlds of economics and nnthropolog\

| To take further Navajo consumer testimony, hearings were also
‘conducted in Shiprock and Crownpoint, New Mexico,sand in Chinle,
"Pinon, Kayenta and Tuba City, Arizona. These six communities were
iselected because of their gcogrnphlc prommlt) to the major population
‘centers on the reservation. The hearings in the outlying communities

i ' continued for three days;. two hearmgs were conducted’ simultancously
each tay. Testimony from 62 Navajo consumers was.takeny

! Letter from Commissioner Louis R. Bruce to Miles W. Kirkpalrick, dated April
7,1972. '

RIC A
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Chapter II

SUMMARY .

v [} . . T . . N . .
. The trading post system on the Navajo reservation is a unique..____

" institution. Its ‘operation has the hallmarks of a 19th: century general
store. It offers a comprehensive line of essential food items and manu-
factured articles. It purchases raw wool and sheep. The, trading post
is a }ughly lucrative enterprise. Reservation , trading posts annually

gross in excess of $20 million. Individual posts range in annual sales

volume from $100,000 to more than $500 000.

The trading post enjoys an unusual monopoly on the Navajo
rescrvation. Many Navajos live in geographic isolation, spread across
the vast terrain of their lands. 'lhc local trading"post is often the only
accessible fncmt) where they carl procure necessary items. Patronizing
another post is geographically impractical.

Dependence on the local tradinig post is also encouraged by - -an’

absence of economic alternatives to Navajo consumers. The Navajo
reservation is characterized by poverty and chronic unemployment.

Industrial development is minimal. Many Navajos are compelled to -

shop at local trading facilities by an absence of competing enterprises.
Although some Navajos with access to transporiation can patronize

discount stores 12 larger population centers, the trading post remains
the only alternative for the old, the gcographlcally isolated, and those

’

without tmnsportatlon.

Na\n]Q dependence on trading facilities is maintained through a

varicty of formidable and abuysive tmdc practices. One of the most .

onerous practices is “credit satyration.” This term refers to a practice

whcrcb) the trader extetds credit up to_his customer’s known’. periodic -

income. Ctedit saturation is accomphshcd through a variety of devices.
These include wnhnol(lmq welfare and other government checks;
compelling the Navajd consumer to endorse his check to the trader;
refusing to negétiate Navajo checks for cash; diverting checks to the
trading post; and emplofment of “due bills” and “trade slips.”

The trading post s central to the cconomic life of the Navajo
commurity. Accordingly, some traders fulfill a variety of roles which
transcend their function as conventional merchants, The trader is
particularly important to 1 Navajo livelihood in his capacity as pawn--

. broker, cmp!o)mcnt agent, and purchascr of Navajo products and
) ) < g

o
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4 TRADING POST SYSTEM ON NAVAJO RESERVATION

handicrafts. Qucatnonablc conduct accompamca many ‘Yrader pawn
transactions.

Other offensive trader practices include e quality of producls
offered; sanitary conditions; weights and measures semploved in sales

© transactions; .md trader discourtesies toward Navajo. customers.

The above trader practices also attend trader tran:actnons 0ccurrmg
at off-reservation trading facilities. .

To appreciate the setting in which thc tradcr thrives, we have
included historical, séciological, anthropological and economic material
describing the Navajo people, their cultuge and economy.

.

Al
’
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~The Early Period .

. | Q Chapter I

Y

THE TRADING POST: SYSTEM

HISTORY

.

Sophisticated trading systems eharacterized traditional Navajo eco-
nomic life.! Mest .mlhormc\ agree that intensive trade with u(‘nghl)dnnq
tribes was. a promirent feature of the pre-Columbian economy.?
Impressive commercial interconurse occutied betwéen Navajos and mgst
of, the Rie Grande Pucblos: trarde was later c- :hb!hhcd with members
of the Southern Ute, Hopi, Yuma and Apache tribes.? ,

Although the exact dating of Navajo-Spapish trade cannot he fixed,
forntal trade relations are recorded by the end of the -17th century.®
The Spanish colonial governnient cncrqcucallx attempted to encourage
\.1\.1;0 trade. Hlustrating this policy was a Spanish proscription on
Navajo tebarco cultivation to compcl the tribe to purchase its. iC(]llll’C~

mcm\ from Spanish merchants.” Alco indicative of Spanish expansion”,

over Naviajo commercial activity was an edict by Governor Dicgo de

Penalosa prohibiting the tribe from engaging in trade with neighboring
Pueblos.”

The-Amcric‘an Period

Navajo contact with Ameyican traders commenced long before the
American conquest of New ) Texico 18465, These initind cncounters,
however, were crratic, occurring only when the Americans were

v

—

Y John Upten Terrell, The Naiajo. p. 16. )

*William Y Adams. Skonto: A Study of the Role of the Trader in a Meodern
Na:aja Community, p. 149, :

YW WoOHIL “Navajo Trading and Trading Ritaal” Soutkicestern Journal of
Anthropalogy vl Lpp. 371.396. .

* Alfred B. Thomas. Forgotten Frontiers: £ Hud) of the Sparisk Indicn Pehq of
Dor Juan Bautista de Anza, Goternar of Nese Mexien. 1777 -87.p. 374,

*Richard Van Vaikenburgh and John C. \lcPhcc A Skort Hutory of the Natajo

P(I!plf p. 7. -
T Tetrell, § p 51. The Navajos would therefore be conpcllcd to engace in trade with
the Spamsh on ag exclusive basis. v L
[ 5
I !
ot ‘ e - ~
. 3
o :

MC - S

i e SN

Py

.

L]



¢

6 TRADING POST SYSTEM ON NAVAJO RESERVATION

¢
t

successful in defying Spanish regulations interdicting Indian trade with
alien. nations." Tt was net until the middle of the 19th cegtury that
systematic trade was established ‘with an American settlement.® The
firstxAmerican participants in this~fofmalized tradé were mcmbcrs of
Mormon colonies, located north and west of the Colorado River.®
* Prior to the Bosque Redondo exile bf 1864,' the Navajos were never
econonhcally dependent upon conunercial trade. A flourishing agri-
cultiral and pastoral cconomy precluded the need for “functional
“’mterﬂcpendence at the rubsistence level.” ™ Consequently, the main
articles traded by Navajos were considered luxury items.*? ° .
The pattern.of Navajo trade was critically altered by the Bosque,
Redondo exile and its wccompan)mg ten-year treaty. During the
ensuing period- of cconomic destitirtion, most Navajos‘were compelled
to depend upr? United States Army rations fog‘mcwgcr subsistence.
This initial rclnncc for food ev cmmll\‘ generatedinto a total depend-
ence upon goods of foreign manufacture, It was from these modest
erigins that the tribe coalesced into a stable and dependent market
which could be commercially exploited by enterprising persons.™
It is impossible to date the establishment of the first permanent
trading facility. Documentary evidence indicates that a white man
was trading with Navajo.residgnts as early as 1849.'* Despite the
presence of occasional itinerant .traders, an established reservation
~trading post system did not develop yntil 1870."° This institution traces
to two distinct hmoncal sources: Commencing - at Fort Reliance,
eastern trading posts dcwlopcd as a natural consequence of the army
ratlonmg system. Army “sutlers™"® would cncourage Navajos to bring
in surplus wool to trade for additional rations. \W hen commerce became

1

—

e, T Adams, p. 149; Terrell, p. 81.
' Adams, p. 149, - : p s
- ' Fndencc indicates thatfthis was prog fied by the westward expansion of Nav ajos ‘
* with the Carson expeditiont®8 1862, 18], See Adams. pp. 37.39,
* Fora Ristorical discugsion of this period see p. 127,
* Adams, p. 50,
¥ Howeser, there is support for the theary that food was a main item of trade with

the Hopi, especially during periods of famine. Sce Walker Dyk, Son of Old AMan
\  Rat, pp. $9-53. ’

e T ®Adams, p.150.0 0 .7 - 7 A
" Van \ alkenburgh and \Icl”hcc p 44, \ Lo
xsAdams p. 150. o
* These were persons who sold p‘roviSions to the Army. ‘-
. .
Q ) l

| - :
A FuiText provided by Eric 3 > '+ . . )
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THE TRADING POST SYSTEM 7

brisk, they quit government service to devote their full energics to the
emerging Navajo trade."”

Trading posts in the western part of the reservation evolved from
carly cordial Navajo-Mormon commercial relations. Although trade
was initially sporadic, Mormon colonization southward . from Utah
assured the establishment of permanent trading facilities."* :

According to one authority,'” the building of the transcontinental

railroad solidified the position of the trading post as a permanent ”

hxture on the Navajo reservation. Of profound importance, the rail-

road guaranteed a steady current of manufactured products, while

providing access to Fastern markets for Navajo-wool and blankets.

Conscquently, a thriving wholesale mercantile business emerged, special-
- izing in trading post supply. ‘ ..

In 1876, five trading posts were engaged in business on and around
the Navajo reservation.® By 1890--six vears after commencement of
railroad service-~the number had increased to forty firms. Many of
these first facilities were unstable, transient enterprises, characterized
by frequent changes in’ proprictary ownership. Despite formidable
capital risks, however, Navajo trading offéred impressive, immediate
profits from a virginal consumer-market,

Blankets, hides and pelts were the foundation of carly Navajo trade.
Substantial quantities of raw wool soon displafed these commodities
as the main basis of exchange.* In 1890, the traders began an ambitious
program to develop a market for Navajo weaving. To satisfy a demands
ing Fastern clientele, alien methods, designs and dyes were thrust upon
native weavers. The product—a- brilliantly colored rug, evocative of
“oriental designs—generated immense profits for enterprising traders.?
With World War 1, this market climaxed, resulting in the substitution’
of raw wool as the basic barter commodity and the increasing promi-
nence of credit in Navajo economic life.**

" Ruth Underhill, The Navajor, p. 181. Between 1868 and 1871, facilities were
apened at Fort Definance, Keams Ganyon, Ganado and at Fort Wingate. Their

proprietors were formerly affiliated with the United States Army. Van Valkenburgh
and McPhee, pp. 44-43. ’

* Adams, p. 151, Mormon faciilties were established a3 Tuba Cif)- and at Blufi

City. Dyk. p. 20. A majerity of modern traders are descended either from Morman
settlers or from Army personnel. )

** Underhill, pp. 178-179. .

®Irwin T. Sanders, et al; Societies Around the World, vol. 1, [)..23'.’.1

# Underhill, p. 182, ’

T AdAms, p.U152 Tn 1886 one’ million pounids \:'ere“ “purchasedy in 1890, this---———

figure had fnceeased to two million pounds. Underhill, p. 181,
# Underhill, pp. 185.190.
 Adams, p. 153.

T N
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8 TRADING l‘OS‘T SYSTEM ON NAVAJO RESERVATION

THE HISTORICAL ROLE OF CREDIT

\

th the “decline of the market for Navajo weaving after World

Var 1, the basis of the trading post cconomy shifted to seasonal Lamb
and wool production; resulting in a heavy dtpond(m; by both con-
sumer and trader on l(‘nq ternt credit.? The wool and tamb sales were
conducted on six- nmnth cy Icu Between these sales the trader extended
credit to his Navajo custo\(h to purchase exsentighs at the trading
post. When the wool or lambs wererready for market, the Navajos
would sell them to the trading post and discharge their loans with the
funds reccived.

The tradef was alo compelled to adhere to a six-month credit cvele
with his supplier. Most trading posts did not have adequate funds to
extend credit to their _cyustomers for six mont]hi(on\cqucntl\ whole-
salers located in nearby towns had primary responsibility for financing
this credit system,*

After 1940, reservation income derived from farming and stock

© raising dectined from 58 percent of totpl income to its 1970 level of

O

. ERIC

Aruitoxt provided by Eic:

-

7 percent.? * Aided by the mobility of improved transportation, stock
raisers have become more sophisticated in shopping for better prices
for their wool or tambs and are no longer rc\lrlctcd to .the nearby
trading post. Conxcqucntl\ the cconomic foundation of the trading -
post'system has again shifted and is now bottomed v monthly social
security, retirement and welfare checks. Most trading post credit
accounts now operate on a ‘thirty or fifteen d: w turnover. The posts
are no longer compelled to rely on long-term credit. It is also qcncrll
practice for wholesale grocery suppliers to operate on a cash basis with
thirty day billing and notipterest charged for accounts paid within that
peried.® Although the wholesalers continue to “stand on the same
relationship to the trader as"the latter in turn standy to the Nayvajo
cqnsumer,” it appears that the processes noted in 1937 that were
“lessening the store’s historic dependence on long-tetm  wholesale
credit”* are well advanced.

¥ Adams, pp. 133, 168,
* 1bid.

= Terrell, p. 297.
*Various observations herein. such as this one. -ate supported by specific- and .

general information obtained duting the non-public phase of the investigation. No
citations to Commission investigativnal files are made.

* Adams, p. 168.



THE TRADING ° 3T SYSTEM 9
THE MODERN TRADING POST o

Although the trading post has the colorful attributes of a unique
frontier institution, it is, above all, a retail estabtishment opcrated by
a merchant, the frader, who is attempting to earn a living. Tndeed,
from the wholesaler's perspective, the trading post is simply a small
volume store which carries groceries, hardware goads and clothes, Tt.
differs front other retail establishients in that it carrics all of the items
onc would expect a 19th century cconomy to consume. This mix of
goods reflects the n.aterial culture of the Navajo consumers.*

The sclection of goods offered by the tiading post is reminiscent of
a 19th century general store; the physical plant may literally be that
of a 19th century general store. Most trading posts were erected over
50 years ago.* One Navajo recounted:

R
The "Tuba City Store Trading Post has been established back
;in 1870, It's been 103 years since that $tore has been established.
Since then no improvements have been made by [the owners).
When vou want to get something that you want from the store you
have to wait for at least half a day before you get your turn on the

counter. They got the counter right around® the store. and we
can’t get to what we want.®

The store interior normally consists of a single, large room with a
rectangular central drea of open floor space—the “bull pen”’~-enclosed
on three sides by counters and shpweases, Walls lined with stock shelves
from floor to ceiling parallel the counters.® Larger hardware and
harness equipment hang from paiis i the ceiling. Adjoining the sales
arca are located a small warchouse, a vault for storing pawned items,
and the living quarters for the trader and his family.** Trading posts
that still buy wool and livestack will also have the appropriate corrals,
scales and other essential jtems near the main store building.

\ .

¥ The contemporary Navajo consumer is. similar to his white American counter-
part of 50-100 yeags ago. Adams, p. 263. .

" See, e, Adams, p, 161,

* Transcript [hercinafter Tr.). p. 965. Page references are to transcript of public
hearings conducted on the Navajo reservation, "Unnamed Traders on the Navajo
Rescrvation,” File No. 722-3327, August 28 through September I, 1972

*'The counters are unusually high to make it impossible for Navajo custorners to
reach shelves from the bull pen area. ‘There is some ndication that 1hey were
originally buitt high for protection purposes. See Frank McNitt, The Indian Traders,”

B 73-TH T posts employing this tradiional layout,\prices are either unmarked on
itemis. or marked only on shel es, ‘

* Adams, p. 162, These roums are located in the sanie structure as the sales area.

Qo ‘
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10 ' TRADING POST SYSTEM ON NAVAJO RESERVATION

The Navajo who patronizes one of these traditional trading posts
must wait until the trader orsa clerk behind the counter is available
to fetch the goody thitt the customer wishes to purchase,

Althotigh mast posts retain this interiot design, thete is an inereasing
trend toward the use of shelves arranged in aisles for self-service,™ "This
trend is especially evident where competition s beginning to be
experienced. . . ’

The full staff of a Navajo trading post typically consists of the

sowners or resident managers- -normally a husband and wife- and one-

ot more’ Navajo clerks. Before World War 11, most owners resided

and worked ot their trading facilities, However, the post war yesrs

have witnesed  direction toward miltiple and absentee ownership,

and & coticomitant employment of resident managers® )

¢ The owners and managers ‘re, in the vast majority of trading

facilities, whites who speak jint enongh Navajo to conduct business

with their customers. A surprisingly large pereentage of these nuagers
and owners are members of a few. large families who trice their

presepee on the reservation to ancestors who were early American

settlers in the area®’ o N

LEGAL STATUS OF THE TRADING POST

The term “ownership™ as applicd to the trading post must be quali-
fied. Trading posts are generally crected on reservation land. Treade
with the Indian tribes has historically heen accorded special treatiment,™
1itle 25, United States Code, Sec. 261 specifies that:

The Commissioner of Indian AfTairs all hade the <ole power
and authority to appemtgsnders to the Tndian wibes gud make
such rules and requlationsNg fie may deens jut .'nul\pm&r. o

. 4

The Commisioner hils invoked this authority to isue niles. and
regulations which specifically cover traders on the Navajo reservation.

- These regulations are promuleated in 25 CFR. Sees, 2321 et sedq.

They require that traders e licensed by the Commisioner of 1ndian

' "

Sy . . . g

¥ This direction is noted especially amonge thowe posts adjonmg well-radeled
paved roads. Cf, Marigno Lake Trading Post near the emb of a paved road, itk
neighboring Pinedale ‘Trading Post. located 8.1 miles anav one u dine road

* See, e, Adams, p. 1535 M{Ni, p 266, .
™ Adams, p. 15, v )
*U.S. Const. art I, See. 9, cl. 3.

#23 US.C. See. 261, »
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THE TRADING POST SYSTEM 1

Affairs and they prohibit ccrmn pmcnccs whxch may be m;unous to
the Indians.*®
To operate a trading post on reservation 1..nd the trader must
obtain a lease from the Navajo Tribe as lessor. He must comply with
certain provisions dictated by the Tribe. Although a few triders operate -,
on privately owned reservation land--land that was pnvatcly owned
before the reservation was established in 1868—the vast mdjority of '
traders must attain the status of ‘I'ribal lessees. Legal title remains  *
vested in the United States for the benefit of the Navhjo Tribe.t
Leases run for a maximum of 25 years* and may be terminated for
breech of any of its terms, or. for “violation of any law of the United
States or regulations of the Sccrctar) of the Interior or Commissioner
of Indian Affairs, or lawful Navajo Tribal resolution apphcable to the
operation of any Indian trading business.”**
In substance, operationi of a trading post is, in theory, a privilege
that is. carefully regulated and easily lost. This theory has néver

" achieved the status of reality. . | .
MULTIPLE 'ROLES"OF THE TRADER + =~ 3 \
e

Opcmnon of a trading post has traditionally involved more thnn
just selling goods. Historically, the trading ppst rcprescnted the only ~
daily contact that Navajos had ' with white socuct) As such, all
business that might be transacted mth white society was channeled
through the trading post, personified by“the trader himself. The trader
was not only the sole source of white society’s goods; he was, also the
post office, interpreter, scribe, banker, creditor, newscaster, employ-
men} agent, raitroad claims agent, ambulance driver, and furnished
the community social center. A

Today, the roles that the trader reguiarly plays have decreased.
For some Navajo patrons, he remains their only contact with white
society. However, the number. of English-speaking Navajos and the
availability of alternative transportation sources have greatly increased.
The tmc‘icr is conscquentl\ no longer the only person who can provide
the various services that might involve contact with the outside world.
The trader’s sphere of influence has; in part, been hmnted to those
services that relate to his role as merchant.

’

. These practicet are covered in detail infra. .
45 Navajo Tribal Code [hereinafter NTC} Sec. 768.
“5NTC Sec. 762, .

5 NTC Sec. 770, .

"
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12 TRADING POST SYSTEM ON NAVAJO RESERVATION

There"are, however, exceptions to this decreasing pattern of depend-
ence. Of immense importance is the trader's role as. postmaster. In
those arcas where population is scattered, the trading post niay physi-
cally be the only logical, central place to offer postal services. In
communities where separate postal facilities have been established, the
trader still acts as mail depository for many of his ustomers, Abuses
rclating to thi$ aspect of trading post operation are: among the most

offensive discovered by this investigation and are disc¢sed at length
below. - g

)

GEOGRAPHICAL MONOPOLY_ N

The Navajo reservation encompasses approximately 25,000 square
miles, an arca roughly the size of West Virginia.** This territory
supports 133,000 persons. (In 1970 the population of West Virginia
was 1.74 million.) Therc are only 1,370 miles of paved‘roads.** The
Navajos were traditionally a nomadic people and were not concentrated

into communities. That ‘pattern is still evident; many people persist

in living miles from the nearest road. Confronted by low population
density in most areas, it is not cconomically feasible for trading posts
to be located in close proximity to one another; the volume of business
would not be adequate to support each facility. ‘)

Consequently, most trading posts do not compete with nearby
facilitics. These posts enjoy, a “geographical monopoly.”” An extreme
case is that of Nuvajo Mountain Trading Post. This facility is over
32 miles from its nearest competitor, Inscription House, reached by a
dirt road that is often impassable. Inscription Vl’{ousc is,-in turn,
over 120 miles from - Flagstaff, Arizona, the closest town which has

. conventional supermarkets,

O

*The Navajo Tribe, The Navajo Ten Year Plan, p. 9.

CREDIT
. . ) ' ) N
One aspect of the trading post operation requires special emphasis.
This ‘is the extent to which Navajo purchases from the tinding post
are effected on credit. In*the typical trading post, credit sales account
for up to 90 percent of the gross sales.
Today, most trading post patrons receive monthly or bi-monthly

I N
* .

“1d, at 21, « ’

- .
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THE TRADING POST SYSTEM | 13

‘ pn)’foll or welfare checks. Tl bulk of trading post crcd'it‘ is based on

this regular periodic incom¢. During the month the Navajo will
purchase goods on his “‘opeh account.” When his check arrives, he
will endorse it to the trading post to disch.ige his accumulated bill.
The trader will generally set a “credit limit™ for the customer at the
amount of his regular check so that the €usionter can discharge his
entire bill at the end of the month. Unfortunately,’ this system results

in what is commodnly referred to as “credit satufation.” The Navajo.

tirtually never has any cash left over from his check and is compelled
to_continue to buf on credit at the trading post where he has an
Account. Sinceya trading post will generally extend credit only if it
is essured of gaining control over the Navajo's ahieck, the customer
can establish‘an account at only one trading facility. The Navajo
therefore finds himself tied to one trading™ post for all his essential

~nceds. The trader, on the other hand, has strengthened his monop-

- olistic position. If his geographical monopoly is being eroded by

improved roads and transportation, he still can invoke credit saturation
to eliminate or reduce conipetition. The problems related to. credit

*-saturation have been found to be particularly severe and are discussed

in detail below.

. -While the majority of extended credit rests on checks, a secondary
source exists in the form of pawn. One of the few liquid assets—

.indeed, one of the only material possessions that the Navajos possess—

is their famous turquoise and silver jewelry, Tradgrs regularly extend

ccredit to Navajos who pledge their. jewelry as sccurity. Again, abuses

related to pawn transactions have been found to be frequent and

unconscionable. These cited abuses are detailed below.

E

o

RIC h \

2 .
Full Tt Provided by ERIC. )



E

Chapter (Vv

ABUSIVE TRADING PRACTICES

INTRODUCTION .

‘The ‘practices of the trading “post system involve more than a
conventional .merchant-patron’ relationship. The trader exerts a pro-
fotmd psychological and social influence over his Navajo customers
that transcends his ¢conomic importance. Yhe traditional Navajo
livestocK economy has largely been replaced by wage and retirement
income, and wRlfare payments from state, federal and tribal govern-
ments. To the unsophisticated Navajo consumer, the trader represents
dominaht white socicty. He offers the hallmarks of an industrial
cconomy; he understands how this economy functions. In ¢ontrast,
many Navajos do not cven know how to read numbers.

The anachronistic trading post conti to excrt significant influence
on the Navajo reservation. The trad  ugages in abusive practices,

. dttailed below, which in turn permit . to maintain. his'monopoly.

Major responsibility for securing this monopoly must be assigned to
three sources. .

N 1
First, the trader’s nionopoly rests upon ignorance and poverty.

_Many Navajos are illit¢rate; most aré unsophisticated in commercial

transactions. A debilitating cycle of Navajo destitution and naivete
permits the trading post to attain monopolistic: stature. The monopoly
is then perpetuated by exploiting the Navajos’ indigence and privations.

Second, the trader maintains his monopoly through the geographic
isolation of Navajo residents.' The reservation is characterized by great
distances between communities and by the lack of ‘transportation
facilities.” The trading post is, for the many Navajos without access
to transportation, the only source for all Hecessary goods and services.

“Fhe trader is presented with a secure, stable population who must

patronize his facility. '. . .
This disadvantaged segment of Navajos with no access to other

' There are only 60 miles of roads per 1000 square iiles on the Navajo reserva-
tion. The Navajo Ten Year Plan, p. 1. -

* Because of the mobility they provide and the number of uses to which they can
he adapted, ie. hauling water, wood, livestock, etc., pickup trucks are the nost
sought alter consumer itemns by Navajos.

. . ’
15.
O

7, /< ,{/L{-(L WK
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16 TRADING POST SYSTEM ON NAVAJO RESERVATION

markets is not the only class injured by the noncompetitive nature of
ine trading post system. Dissatisfaction with the trading post system on
the reservatioq js reflected by the fact that Nuvajos with transportation
will travel great distances——frcquéntly in excess of 100 mles—to shop
at off reservation grocery stores.’ Despite the mobility of sc.ne Navajos,
hewever, great distances create a, dependence on the local trader for
day-to-day purchases.* Tb this mobile segnient of the Navajo popula-
tion, the trading post serves as a convenience store, an evil which is
tolerated because it can ysually be avoided.

Third, the most formidable method by which the trader attains a
‘monopoly over: the Navajo ‘consumer community is through credit
saturation. This term refers t6 a practict whereby the trader extends

credit up to his customer’s known periodic income. By bcnng constan!ly"

‘indebted to the trading post, the Nwajo consumer cxists in a state of
economic indenture. The practice is perpetuated by requiring the
Navajo ?o have periodic income checks. delivered to the trader. They
are then routinely negotiated and applied to those credit purchases
made after ncgotmuon of the last check. The Navajo is therefore tied
to the tradinig post in a tfeadnnll of payments and future extensxons
of credit.

The Navajo trader recogmzea that his future prosperl!y is contingent
upon reducing alternative markets available to his patrons. Various
unfair, abusive and deceptive practices are cmployed to preserve the
trader ménopoly and-to maintain the cconomie captivity of these
people. These practices concerti \1rtuall) every facet of the trading post
operation,

Many traders are hcnest and conscientious businessmen who con-
tribute {6 the welfare of their communities. F ven some of these traders,

however, engage in questionable practices which impede economic
alternatives to the Navajo consumer. More serious is the unscrupulous
minority of traders who engage in all, or almost all, of the practices
cited in this report. Egich of the practices discussed herein- has been the
SubJCCl of numerous complmnts from C\Cl‘) arca of the reservation,

THE ABUSIVE PRACTICES ’

Prices.

His difficult to avoid the equelusion that prices charged at reservation

YTr., pp. 146, 530, 564, 937

*In an economy with a per capita income of less than $1,000, 67 percent of that
income is spent off the reservation. The Navajo Ten Year Plan, pp. 8, 12,

Q ' . : :

RIC

Aruitoxt provided by Eic:

.



ABUSIVE TRADING PRAGTICES 17

trading facilities are unconscionable. Excessive pricing constitutes one
of the most abusive practices employed by traders. In an area where
per” caplta income is one-fourth the nauonjl average,® outside observers
are “stunned” by some of the highest | prices encountered in the
~continental United States.® i
The price survey conducted by the ' Commission’s Los .Angeles
Regional Office discloses that trading pos& prices exceed the national
average by 27 percent and the a\eragc[for nearby ,“off-reservation
service centers” by 16.7 percent.” These Quantitative data, however,
fail to reveal the magnitude of these differentials. The survey examined «
, a broad spectrum of trading facilities: those located in areas of sub-
stantml _population concentrallon, serviceable roads and nearby com-
petltors, and thase situated in isolated lodations. A’ pattern of hlgher
prices emerges in the more isolated posts. In view of wide prlce
’ ﬂuctuatlons 'ynong posts, reservation aver{agc pnces do not carryl tHe
impact of prices at individual facilities. For example, the pncc for a»
pound of coffee averaged $1.25 reservation-wide.* The ~prices at
individual posts, however, ranged from Q{iOO to $2.25.°
Trader Yestimony seeking to justify }hcsc prices was received.'
Subsequently, tnis' testimony was analyzed.!” We believe the prices
exacted by trading posts can be most logically explained in terms of
the lack of price compctmon resulting }rom the trader’s monopoly,
and inefficiency. The monopoly en]o)ed by t trading facilities flso
accounts for the great variance in prices 2 qm?f all posts. The absence
of price competition affords each trader enormous latitude in setting”
prices within his own sphere of influencé. We would underscore that
. although prices fluctuate among trading posts, they remain con-
sistently and excessively high throughout the reservation.'? :

Compounding the problem of exorbitant prices are jinstances of
overcharging. The record contains allegations that traders defraud
N .

*Tr., p. 279.

*Tr., p. 125,

"Tr., p. 279.

* Tr., p. 265..

’ Tr, p. 266.

* Tr., pp. 44-49. .

TTTMTE, po410, 8éealic T, PP 269-71 (Testimony of Professor Larson; who dis—

putes claims by traders that high costs of credit and transportation, combined with low
volume of sales, explain the price differences).

“Fr., p. 274 (Testimony of Professor Larson, who agrees that in a truly com- .

petitive market thereswould be no excuse for, the high prices found).
. ) .

[P&o S B -
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18 TRADING POST SYSTEM ON’'NAVAJO, RESERVATION -?
Navajos with erroncous totals and.arbitrary additions to a credit bal-
ance." Other compliints point to traders cheating Navajos outright.'
High prices are aggravated by the manner in which goods are offeréd
for sale. Although there is an increasing ‘adoption of self-service coun-
ters with individually marked prices, many posts still retain the tradi-
~tional “bull pen” arrangement with goods displayed qn shelves-behind
high counters. At suchi trading facilities, goods are inaccessible for in-
spection or quality comparisons;'* articles are normally unmarked as to * «
price.\* ‘The custonier must request the items he wishes and the trader
then brings the articles to the counter where he totals the prices. These
prices are either memorized by the trader or they are’ cryptically listed
near his cash register. The customers are often totally ignorant of the
» Pprices of individual items and, as noted supra, vulnerable to being over-’ 4

charged ! ' L ;

y é . . - * - - . . ‘ -

Credit sm:?ﬁ_on - L |
Fighting off the partial erosion of their, territorial foundation, traders: 2

havé:maintained their monopoly through an expanded and ambjtioug,
policy of credit saturation. When the seasbnal sale of livestock and wo
constituted the principal source of reservation income, credit satyration
was accomplished through the extension of Jong term credit during the
“off season periods. The Navajo stock raiser was typically indebted to one
trading post because it was the ohly fgcility where he could obtain credit
and latef conveniently sell his lambd and wool. The trader could not
predict exactly how much wool and livestock a customer would later
offér for sale. In addition, the market in these commodities flictuated
- constantly. To insure a margin of ¢afety, the trader would altow his cus-

.

»
—_—

" Tr., pp. 1181.2" (Mae Zah t'estiﬁ_ed that in December 1971, she took: her chedh
from the trading post against the trader’s wishes when her open account was $30. ‘
In response, the, trader surcharged her account By $15. Mrs. Zah has made no
purchases since that dale. The irader .continues to surcharge her account for each
month she fails to discharge her dpen account. Her open account'now totals $123).
Other examples appear at Tr., pp. 27, 388 (cuslomer's account balance continues to
ixi.crease despite hot trading at post for 6 month.s) ,381. '

*Tr.. pp. 645, 697-8, 718, 929, 1143, ~

" Tr., p. 965." : .

"Tr.pp. 411, 449,530, 719, | : )

"Many complaints involse consumers whose illiteracy makes them egpecially
susceplible to being overiharged. There is, in addition, the more gentral problem
thal these same Navajos do not-cven know the price being charged for individual
items and, more often than not, are 1oo timid to ask. Tr., pp. 411, 955.

.
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- month’s necessities.

ABUSIVE TRADING PRACTICES ’ 19

tomers to spend only one-half to two-thirds of their anticipated income
before it was received.!* ’ ‘
The declining importance of stock raising has generated’a shift from
long term, seasonal credit to short term credit based on predictable
monthly,or bimonthly checks. The Navajo eonomy is now undersvritten

by the receipt of welfare and other government checks. These thecks

assure the trader the predictability and minimal risk necessary to exténd
credit up to the entire amount of a customer’s known income. By doing
this, total credit saturation is accomplished. The customer need only en-
dorse his check to discharge his credit account. The Navajo consumer -
receives little or no cash to shop elsewhere'® and is thus compelled to
immediately’ commence charging against next month’s check for this
- Through perpetual credit saturation, the trader is able to capture and
retain this consumer market. The following will describe thé various de-.
yices through which credit saturation is accomplished.

Check Handling

To effect complete credit saturation, it is essential to gain physical
possession over the Navajo's welfare or other government check. Con-

trol over Navajo checks is pursued in a variety of ways. Many traders -

demand that checks be mailed directly to the trading post before credit
will be extended.” At trading facilities having Post Offices on their
premises or acting as depositories for “‘general delivery” mail, the trader

* has immediate access to Navajo correspondence. Where separate postal

E

facilities are located in the community} the trader often prepares a
change of addyess card or composes a letter to the disbursing agent
requesting that the check be mailed to-the trading post.? To preserve
the dubious legality of these maneuvers, the trader induces the Navajo
to thumbprint the form or letter, thereby evidencing his signature. The
Navajo is never informed of the consequences of his act; he is therefore
confused when his checks begin to arrive at’ the trading post.??

Checks are sometimes received by the trader through theft. Duc to

.-geographic isolation, most Navajo homes are not serviced by postal de-

livery. Where available, few N avajos lease post office boxes. Correspond-

Y Adams, pp. 121-122.;“ . . .

2 Tr, pp. 200, 327, 362.3, 528, 538-39, 619.51, 700. )

'®Tr., pp. 200, 386, 59?, 603, 662-3, 867, 930,°510 et seq. (Miriam Crawford
alleges that BIA Social Servicey files document “hundreds of cast records” com-
plaining of traders requiring checks to be sent 1o trading posts before credit is given.)
7Ty pp. 23,31, 386, 509, 930.
" ’I‘i., pp. 23,579, 662, 1102, 1120.

.4
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20 TRADING POST SYSTEM ON NAVAJO RESERVATION
ence is thercfore received “general delivery™ at the local post office. -
Frequently, the postmaster or a responsible postal employee is an agent
or relative of the trader. Commonly, he examines Navajo mail, for-
warding to the trader thbse letters containing government checks.?

Upaggeaining physical posession over Navajo checks, the trader em-
plo)s%us tactics designed to compel the Navajo to apply the full
amount to his account. It is not uncommen for the trader to open the
envelope and examine the check before the customer knows it' has
arrived at the post.* When the Navajo comes to shop, the trader—
never releasing his physical grip on the check-—presents it to him for
endorscmicui.” Often the customer is not even shown the amount of the
check. The trader may obscure the dollar amount with his hand or lay
the check facedown on the counter; frequently, he will only partly
remove the check from its envelope.™ If the Navajo insists on obtaining

{*  his check, he may be confronted with- threats of withdrawn eredit.?’ In
several reported cases, such demands have instigated physical asault by
the trader.™ )

To attain complete credit saturation, it is fundamental that cash be
dizcouraged as a medium of exchange.™ Most trading posts generally
cash Navajo cheeks only for purchases made or to discharge a credit

. balance. If the amount of the check excceds the outstanding credit bal-
‘ance, the excess'is uwsually returned as a “trade slip” or “due bill,” ‘a
note evidencing that the customer’s account has been credited for the
- designated surplus.® The trader, however, secks to insure that the credit
balance will entirely consume the aniount of the check. If the check

ptematurely arrives,. the trader denies receiving it and encourages the
{ e

= Tr.. pp. 99, 336, 556, 562, 565-6, 874-5, 966-7. 1114. 1120. 1130,

*Tr.. pp. 84, 99 (Even when mail is not opened by the trader, he holds it up to
the light. [f a check is enclosed, he .withholds it uniil debts build up), 200, 386, 399
{affidavits introduced into the record as Commission Exhibits {GX) 13 and 14),
562-3, 599, 602,610, 613. 700, 1102-3, 1149, . !

. *Tr., pp 363-6, 700, 707, 728, 903, 974, 992. 1102, 1119, 1149, 1187.

= Tr.pp. 94, 1102

*Tr. pp. 582.3, 592,

~Tr., pp. 563, 1119,

*The Navajo consumer can seldom, if ever, obtain hard currency by negatiating
a government check. 23 C.F.R. Sec.'252.18 provides: )

*"Traders must pay all Government checks accepled in cash. merchandise, or credit

to the fuii value of the check presented. The acceptance of cash, mﬂchandisq or

credit for Government checks shall be at the opticn of the Indian in all cases.”™ .

*Tr.. pp. 85, 113, 387, 580, 582, 583, 862.3 (Allen Lee testified that frader
teeats cash given for his check as a loan on his open account and charges 20 per cent
interest), 966 (Teresa Begay stated that any cash is given-as a loan a1 high interest
rates). - i .

]
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ABUSIVE TRADING PRACGTICES 21
Navajo to purchase more items on credit until the full amount of the
check is exhausted. .

“In one case, a0 Nawajo woman received a government cheek provid-
ing ancextracamount to purchase school clothing for her children. "The
trader refused to negotiate the chieck for cash. Consequently, the Navijo
was unible to pnr('h‘.\\c the clothing wnd her children did not attenid
school, " 1f a Navajo needs vash for u special purpose, he must apply to
the trader for o loan  Fxorbitant interest rates 1)p|c.111\ atterncl such
borrowing. -

Burcau of Indian Alfuirs regulations rcqmrc that trading post credit
accounts be unsccured.”t In actua! practice, however, accounts are fully
secured. One trader withholds a customer’s check until the check for
the following imonth arrives. At this time the month old check is nego-
tiated. The trader is therefore able to introduce a measure of security
into his credit accounts by retaining the current eheck as security for the
currently accruing credit balance,®*

Mot traders are able to gain control over the income of customers by
having checks diverted to the trading post before the Navajo receives
them. In communities supporting more than one trading facility, com-
petition actually aweumes the form of cempeting for possession of wel-
fure checks rather than attemipts, at pricc competition. Once the welfare
cheek s olgmn‘cd credit saturation is assured and price competition is
lllll\(‘C(‘\\.lr\ To entice'a Navajo eustomer away frony a rival trader, a
trader niust persuade the Indian to endorse a chnnqc of address, form,
(lmqn.mngf the ch: 1I!cnqnu: post as hid.mailing address,

. # , '

Due Bills

Credit saturation is also attained through the widespread employment

.

N

A v

s

Ir pp. 81 09,7114, 200, Y02, 920,41,
e pp. 766:7,

25 CLR. Sev, 2501

“A trader may extend credit 1o Indians, but such eredit will he at the trader’s
vyn risk, All payments to Indians for products or labor niust be made in law ol
United States money or in credit on the tradets” books at the option 81 the
Indian. Receipt must be given Indians for all articles they havessold tradvrs
and an whith they have requested hook credit. These receipts st show the
fofowing information: ta) the date the transaction was made, b the amonnot
paid the Indian, and t¢} a deseription of the articie or andicles sold Al receipts
m'ug! “hy the trader for Indian products must e recorded in the trader’s boaske
in suth manneg hat all information contained in the receipts s duplicate |
Receipts, tiay Lo transferred upon order of the initial recipient 9t it is to his
vonveraence that sach a procedure Le followed.”
YT, p. 783 :

¥
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22 TRADING POST SYSTEM ON NAVAJO RESERVATION

- *
of “'due bills™ or “tradeslips.” Due bills are small picces of paper bearing
a customer’s name and a monctaty amount. They evidence an indebted-
ness to the Navajo by the trader for a designated amount. They arc
atilized in most transactions which result in money owing to the “cus-
tomer: trader purchases of wool, rugs or jewelry; Navajo parchases
that do nct entirely consume government checks, When the holder of a
duec bill thereafter makes a purchase at the post, the amount of the item
is deducted and a new balance written on the slip.

Some traders cdntend that the isuance of due bills aids Navajo buy-
ing by simplifying and expediting transactions at the cash register, The
issuance of due Wlks, howevir, serves the more fundamentjit purpose of
facilitating credit saturation. First, it permits the trader to avoid the
use of cash as a riedium of exchange. Second, it restricts the Navajo’s
market mobility. Duc bills arc only negotiable at the facility ‘at which
they are issued. Therefore the holder is compeiled to continue:to patron-
ize the isuing post, Third, abuse occurs since the due bill is the only
evidence of the debt. i is negotiable only when tendered by the original
holder. Since duplic.ate records are rarely retained by the trader-debtor,
the risk of loss is assumed. by the Navajo creditor. In the event of 1 i
misplaceinent, the trader is unjustly .enriched by simply den” :
existence of the due bill,

The isstance of duc bills is prohibited on other Indian reserva
applicable BIA regulations.” Regulations addressed to the Ni-
reservation do not proscribe the employment of due bills, Apps
<cctions demand only that government checks or compensatior.
Indian products be paid in cash or credit.

-

Pawn ' .
, N .

Some-of the most offensivg trader practices involve pawned Navijo
items. Pawning personal posdsions to obtain extra purchasing power
is a_prominent feature of the Navajo cconomy., To i Navajo, a tur-
qquoise pin or silver concho belt is not only an ornament but a source of
ready capital. By pledging items, Navajos are able to supplement their
mcager income.

Present Yegulations contain minimum standards which fail-to prohibit
offensive conduct. One provivion erects a confusing redemption tormuta

)
®25 C.F.R Sec. 251.21: : ’
“Traders vusst not pay Indians in tokens, tickets, store orders, or anything clse
of that character. Payinent must be made in money, or in ceedit if the Indian
is indebted 10 the trader.” -

v
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wherein an original six month rcdcmpt:on period i8 continually cx-
tended for two months if the plcdqor pays 25 percent of the amount
duc.” Thirty days befere the expiration ¢f cach redemption period, the
pledge is to be conspicuously displaved before forfeiture.” These regula-
tions even differ from those npplicnb]c to the Hopi und Zuni reserva-
tions wherc the redemption period is one year with no promlon for
extension.’

When an item is pawned, the Navajo pledgor seldom receives the full
ma-ket value for the pledged article. Typically, the assigned pawn value
is ovly a fraction of the item’s actual worth.* Some customers prefer
the assignment of a low vilue to iiake redemption casier. For the
majority of Navajos, however, the establishment of the pawn valuc isan
adhesive transaction; their only option is to take what the trader is will-’
ing to offer. This pawning policy creates an unfortunate result once the
redemption pcrios expires. If the pawnor does not redeem his p!cdgc.
the pawn is declared “dead” and the trader is permitted to sell the item-
for its full market value. Consequcntl), the trader pockets any excess
over.the amount borrowed, i.¢., he does not have to account'for the sur-
plus above pawn vilue that is reaped upon sale. BIA regulations require

#25 C.FR. Sec. 252.16(b): _
“On the Navajo Reservation the period for the redemption of a pawn or pledge
shall be 6 months unless at least 36 days prior to the expiration of such period not
less than 25 per cent of the amount due has been paid, in which case the
redemption period shall be 8 months; an additional period of 2 months shall be
added tb the redemption period for every additional 25 per cent of the amount
due that may be paid . . . The provisions of paragraph (a) of this section with

s respect to display, forfexture, and payment within any 30 day perio® of grace,
shall be apphcab!e also to pawns or pledges taken on the Navajo Reservation.”

v 1bid.

© #25 GFR. Sec. 252.16(a):
“Traders may accept pawn or pledges of personal property for security of ac.
counts due to them by Indians. Traders shall be liable for the market value of all
pawns or pledges held by them. The market value shal! be settled by agreement’
between the Indian and the trader at the time of the transaction. In all cases
where pawns or pledges are accepted by the trader a written receipt shall be
given the Indian showipg (1) the date of the transaction, (2) the nature of the
patn or pledge, {3) the amount loaned thereon, and (4) its market valuc as
agreed upon between the Indian and the trader. A pawn or pledge not redeemed
within 11 months shall be displayed in a conspicuous place in the trader’s store
for a period of 30 day. togethcr with a notice stating that unless the amount due,
which shall be spccnﬁc is paid before the expiration of the 30 days, such pawn _
or pledge will be' forfcmd At the expiration of 12 momhs from the date of the
original loan, a pawn or pledge not redcemed shall bécome the property of the
vttader, in which event the amount duc shall be cancelled on the trader's books,

Notice of such cancellation shall be given in writing {o the ipterested Indian.”

*Tr., pp. IH', 355,672, 692-3, 738, 903, 1143.4,
-

1

O

RIC

Aruitoxt provided by Eic:
)



E

24 TRADING POST SYSTEM ON NAVAJO RESERVATION

only that the amount of the lan be cancelled.” A costly loss to the
Indian becomes a windfall to the trader.

Pawn regulations demand that the pawnor receive a pawn ticket evi-
dencing, among other things, the *market value as agreed upon between
the Indian and the trader.” " Although many posts have printed forms
with space for this figure, this line is commonly left blank,or will show
only the.amount borrowed.* Even where a market value is disclosed,
there-is no assurance that the figure shown relates to true value. Exam-
ination reveals that the inserted figure is typically an arbitrary valuc
fixed by the trader, usually the amount of the loan. This practice pro-
duces disastrous consequences in the event a pawned item is lost, mis-
ptaced or stolen. The trader is then obligated to indemnify only to the
extent of this specious figure.
~.Aceepting pawn is another method by which the trader attains credit
saturation. Upon pledging an article, the Navajo pawnor is allowed to
purchase goods up to the designated pawn value. The regulations do
not require that trading posts give the borrower the” option of receiving
cash for pawned items and many refuse to do so0.** If his purchases do.
not exhaust the pawn value, the Navajo pledgor may be given a “due
bili" for the unused amount. The majority of trading posts will accept
pawn as sccurity for cash loans as well as on credit purchases. Exorbitant
interest, however, is usually eaacted in such transactions. Where credit
is extended for merchandise based on the security of pawned items, in-
terest is seldom charged directly. Trading posts generally allow higher
amounts of credit in such situations vis-a-yis a cash loan against a
pawned item. The failure to charge interesc is counter-halinced by hav-
ing to pay high prices. . : '

Particularly offensive are the usurious interest rates frequently charged
in pawn transactions, Due to federal preemption principles, state usury
statutes are not applicable to reservation businesses. BIA regulations are
silent as to the maxium rate of interest allowable. Therefore, stated
interest rates, although they vary greatly, comnionly range as much-as
60 pedeent Annuat Percentage Rate and upward. " '

A reliated problem concerns the flagrant Trath in Lending violations
committed by traders, ‘This A¢t was designed to inform consumers as to
thg actual costs of credit. ‘The Navajos, as victims of 4 credit saturdted

VB CER See. 252 161 ay, .
L lbid, o .
YUl pp. THL 336, 389,914 1009, 1120, 1133, 1178,
UL ppo 3936, TELLATTT. 1168,
UL pp. SH8, 391 (Charley John testified that $18 interest was charged on a 3-
“inonth. $20 fnant, 337, 569, 748, #34-9, :

i

Q .
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economy, are cspecially in need of the disclosures demanded by this
legislation. Unfortunately, traders consistently fail to comply with the
strictures of this Act. Interest rates are scldom properly disclosed.*
Annual pereentage rates are often miscalculated or omitted altogether.*®

Many posts employ pawn tickets which, in form, substantially comply
,  with the Truth in Lending Act. Attorneys for the United Indian Traders
Association have even prepared a standard form for its members. How-
cver, these forms are not accurately and properly completed. Often, the _
form shows only the date of the loan and the total amount due; the -
finance charges are not separately stated." When an interest rate is
stated, it is usually a monthly rate or the rate for the entire redemption
period; annual percentage rates are ot specified. »

A large volume of complaints against trading posts concerns “Jost”
pawn." Theswrecurrent pattern is for the:customer to attempt to redeem
a pledged item and discover that the article cannot be located. The
Navajo is then informed that the pledge is “lost.”” This sequence of
“lost” pawn accurs frequently. Often this occurs within a few. weeks
after the initial pawn transaction. In most cases, “lost” pawn is not
replaced and the pledgor is not otherwise compensated.*® If he protests
vigorously, he muy be offered another article as replacement. This item,
however, is typically of "inferior value to the pawned item.®®

Two causes acconnt for “lost™ pawn: the item is actually misplaced

~and cannot be locatedy or the item is deliberately stolen. Complaints
indicate that some “lost’ pawn arises from theft. In one case, a Navajo
woman was informed that her pawn was “lost” when she attempted to
cffect redemption. She was able, however, to walk into the pawn vault
unobserved where she found the item in plain view. Upon confronta-
tion, the trader refused to release the #em and physically ejected the’
woman from the post. “To recover the article, she returned to the post

"accompanied by i DNA attorney,™ '

Pawn is also forfeited as a result of confusion. Many pledgors are un-
certain about redemption procedures or the actuat final redemption date.

.. Although pawn tickets usually note the date on which the item was

.

“Tr, pp. 114, 665, 859, 1108, 1133, 1145. : (

Iy, pp. 337-38.

TTr,p. 114, ,

““I'r,, pp. 87 (Petersnn Zahggsserted that “lost” pawn has on one occasion been
found worn by a trader's relative), 114, 358-60, 547.53, 570, 585-7, 609, 611, 667-
671, 691-3, 699, 705, 740, 860-1, 903, 913-1, 916, 919, 1103, 1220,

Tr, pp. 1123, 365, 586-7, 6701, 673, 675, £92-3, 699, 740, 861, 870, 914,

““I'r., pp. 138, 1122-3, .

" Fr., pp. 64345, ) *
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26 TRADING POST SYSTEM ON NAVAJO RESERVATION

pawned, the redemption date is occasionally omitted.*® Navajo pawnors |
characteristically misunderstand BIA redemption procedures employed
at the posts they patronize. If this trading post changes ownership or
management, the redemption period may be unexpectedly and capri-
ciously shortened as to both existing and new pawn,

- Credit saturation also, forces forfeiture of pawn, Our investigation dis-
closes that it is common for some traders ta cngagc in an abusive prac-
tice—"pawn hosmgmg wwhcrcb) a’ pawnot is campelled to discharge
his open credit account before He i s permitted to redeem his plcdgc. Al

" though these two transactions are unrelated, the trader demands that .
the unsecrrred account be cleared before any security is redeemed. When
a welfare check arrives, the recnplcnt discavers that it is enough to dis-
charge only his credit balance; he is not permitted to apply this amount
toward rcdcmphon.“ If this continues for several months, the Navajo
can only aspire to make the payment to postpone the redcmptlon date
for two months. In the interim, additional interest is charged. Ulti-
mately, he may lose not only the item, but everything he had paid
toward rcdcmptmn.

Many traders never sell pawned items and retain pledgcs for years,
Traders assert that the sale of pawn, whether forfeited or not; creates
needless illwwill in their communities. Unfortunatcly, other traders do
not adopt this altruistic atutude Pawn is commonly sold ‘before expira-
tion of the rcdcmpuon period.s* $

Sanitation and Quality

Complaints refer to the' deplorable physical conditions and unwhole-
some quality of foodstuffs at some, trading posts. Many Navajo con-
sumers, while describing conduct ehgaged in by posts they p'\tronizc,
stated that meat, fruif and vegetables are of!cn of poor qunhty“'
spoiled.”*

Student investigators conditcting the Southwest Indian Development
Survey in 1968 reported a cat walking on meat at onc trading post.®’
At another, a dog was observed urinating on a sack of flour.*® During

Ty, pp. 352, 554, 660.
“Tr., pp. 115, 148,
, “Tr., pp. 109, 148, 629-30, 955,
e, pp. 150, 958,
“Tr.. pp. 393-4, 533-4, 575, 662, 700.1, 863, 950, 935 and QiG (resolutiors fmm
three Chapter Houses concerning spoiled food at local trading posts),.973.
* Southwestern Indian Development, Inc., Traders on the Navajo Reservation,
p. 22
' " Ibid.
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the instant public hearings, one witness recounted sceing a snake in the

meat locker of an off-reservation trading post. Upon inquity, the trader
replied that he employed the reptile to Keep away the rats.*®

Policy toward the return of spoiled items differs among trading posts,

Some facilities accept them back; others refuse to permit their return.®®

There is uncertainty as to which entity has primary jurisdiction in

this arca. The United States Public Health Service has conducted

. sporadic sanitation inspections. BIA has, initiated license . revocation

proceedings against one trading post for unsatisfactory sanitary condi-

tions. Many facilities continue to be maintained in dismal condition.

The quality of meat and produce offered may be poor; and the elfec;

. tiveness of inspections by government agencie§ is uncertain.®** .

Weights and Measures - . ’

. Some Navajos haye charged tha tradingspost scales are altered. Scales
are employed in two transactions, both of which are the subject of com-
plaints: various items. are weighed before purchase from the post;
Navajo wool and livestock are weighed before sale to the trader. Testi-
“mony discloses that some livestock scales are inaccurate.®®
:’-—ﬂ_~

Purchase of Indian Products

Often the trader enjoys the position of unique liaison between the
-Navajos in his community and the white world. He not only brings
.. goods into the community, but may be' the only conduit for the pur-
"chase and marketing of Navajo goods. In this capacity, the trader is

capable of exerting a significant influence on the productive life of his
community, - ~

This authority can be creative and beneficial. John B. Moore, pro-
prietor of Crystal Trading Post, and Ed Davies, owner of Two Gray

L

© T, pe 151, ’ ;
* Tr., pp. 593, 701. )

" Tr., p. 631 {Louis'Denny: "It appears that the State of Utah does not regulate
the trading posts that are operating in the State of Utah, or outside the reservation.
We even asked the State of Utah to help us out in these sewers .+ - because of the .
sewer dumping intn the water . . . and we drank jt and mystll and my children have
suffered with that heeause we went to the haspital and we found of1 that there were
worms inside the stomach of the childier_t and mysell and they ir;w.éstigntcd from the
hospital 'and,thc)' found it was caused By the water of'sewage. They run inlo the river.
} We askéd for correction fram the health service and also from the Bureau and they
, haven’t done anything about this coreection to the sewer dumping into the river...”).
YOI, pp. 5434, 861, 975,
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Hills Tradjng Post, werc central in dcwlopmq mnrkcts for Navajo rugs,
[hC) werc so influential in suggesting the designs, materials and tech-
niques of their weavers that the styles produced by these areas became
generic names for rugs of supérior quality!
~ Such instances of generous patronage do not; hawever, typify present
“day traders. Many-traders engage in exploitive practices. Weavers are
_ \/p.nd only a fraction of the market value their rugs later bring in sales to
white tourists.®® Even in the prcstnqmus Two Gray Hills area, weavers
commonly receive only a fraction of the true market value for their rugs.
San Juan County Social W orker, Carmic Toulouse testified «sthat a rug
woven by one of her clients was sold to a trader for $30. One month
later, she observed the rug on sale at the same post for $250. Gross
underpayment for 1\4\:110 rugs beconmes more offetisive when it is
remembered that w caving is tedious, exacting and meticulous work.
Underpayment also attends the purchase of wool and livestock.®” Al-
though no louger the dontinant source of Navajo income, liv estoek s
Mill an important income subsidy for many people. Where the stock
raiser has accesy only to the tradling post, he must often’ settle for a
substantially lower price per pound than the general market rate.

LI ‘

qa N
- F rcqucntl\ the trader acts as cmplonncnt aggent for his Navajo com-
munity. In this c.npncn\' the trider employs Indians for railroad and
ﬁrcﬁqhmw work.” In view of few reservation employment opportum‘
ties, this iga pnru(n!.lrl\ important position.
As an employinent agent, however. the trader has additional leverage
. over credit saturation and tommunity control. Invested with the dis-
© cretion to make recommendations for hiting from among all cligible
workers, he often prefers those having credit accounts or pawned items
at his trading post. The trader thep sells the chosen cmplmcc the cloth-
ing and supplie: demanded By the position and sometimes even trans-
“portation o the job. Wheu the: joby is completed, the \‘1\ 1jo is expected
to return to the post with his check, If he does nat, he may expect not
to be hired again. .
Finally, the trading post is central to Navajo hirjt ng by itsell acting as
an cmplmc » Trading posts are estimated to emploX approximately 400
persons.” Trading facilities are typically managed by a white man and

- -~

Employment

‘ # . pp. 619,953,973, 977, 991 1126.70. 1136,
*Tr. p. 619, ¢ .
=T pp. 332, 864, 969,
*Tr., pp. 199, 392, 1138,
*Lr., p. 505.
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X L}
wife, with additional help from children or relatives. Pressured by the
Navajo tribal legal department, posts have recently commenced hiring
local Navajo residents. Although half of trading post employees arc now
Navajo, most are employed in menial positions.™ Some cmplovers do not
hire Navajos at all.® Those few that enjoy positions of responsibility are
compensated at a lower rate than comparable white employees.™

Attitud'e

The Navajos are a proud and dignified people. Territorial isolation
and credit saturation obviate the necessity for ordinary business courtesy
at many posts. Navajos complaining about abusive trading practices
often assert that traders lack respect for them or for the Navajo peo-
ple.t" When complaints are directed to traders, the Navajo is silenced
by the perennial, eurt reply: “I you don't like it you can go to the store
across the street.” The nearest store is typically located twenty miles

- down a rutted dirt road.

Many traders are well intentioned, carning moderate profits in an,
occupasiolt that is exacting and tiring. Nevertheless, a significant minor-

ity of trading posts are rddled with abuses, We believe that the need

for correction and stricter control is acute.

“Tr., pp. 899-900, 925-30 (Fred Morez testificd that the trader paid employees
$91 every wwo weeks. While working 9 hours per day, Navajos were never told the
hourly rate, Navajos received no sick leave or vacation until etmployed 5 years. White
eiployees received sich leave aftet two months), 988.9.

“Tr., p. 968,

1, pp. 925.30. . ]

" Tr, pp. 228 (Louise Ella Fmerson testified that a trader told her that Navajos
are “like dags™), 24536 {Glenn R. Chaves testified that the oswner of El Gran Motors
in Tuba City cunsidered all Indians “thievgs,” ‘and employces were “required to sign
an affidavit allowing hini to take any shortage that might occur at the service station
out of the employee's check”), 383 (Charley John stated that a trader chased an

’
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Chapter V

OFF-RESERVATION PROBLEMS

INTRODUCTION

'y

Although most Navajos reside on the Navajo Reservation, a signifi- *

cant number live in adjacent off-reservation areas.! Despite geographi-
cal separation,. the economic status of the off-reservation Navajo is not
appreciably better than his on-reservation brother. In general, virtually
every negative aspect of Navajo-trader relations that marks the reserva-

. \on trading post system can be applied to off-reservation situations.

A similar pattern of credit saturation emerges as the dominant char-
acteristic at off-reservation trading facilities. Prices at rural posts remain
high. Plaguéd by similar jncome problems,? mapy off-redervation
Navajos are dependent upon rural trading posts to satisfy their economic
needs. ™ ’ -

I certain respects, the off-reservation Navajo may be more disadvan-
taged than his reservation counterpart. He is not pratected by BIA reg-
ulations directed at (raders licensed to engage in business on the Navajo
Reservation.” He does not enjoy the advantages and protections of tax-
free statud, occupation of trust land, and financial assistance from desig-
nated programs that the on-reservation Navajo receives. .

ABUSIVE TRADE PRACTICES

The off-reservation Navajo is subject to two forms of offensive con-
duct: abusive commercial practices which also occur at reservation trad-
ing posts; and certain violative conduct which is unique to off-reserva-

tion trade. In the former category, cited practices include Truth in -

Zs

)

! There are 30,900 Navajos residing in areas adjacent (o the reservation. The largest
concentration of such off-reservation Indians is found in the region east of the reserva-
tion, primarily in New Mexico. Over 29,000 of these Indians--served by 27 trading
posts—live in this vicjnity (commonly referred to as the "checkerboard".’ area}. Their

.cultyral, social and demographic characteristics are the same as on-ressrvation

Navajos. .

' Unemployment is observably high. There is substantia} reliance upon welfare and
vther government checks for subsistence. ’

*25 C.FR. Sec. 252.1 et. seqe !

31
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32 TRADING POST SYSTEM ON NAVAJO RESERVATION

Lending violations,* and unmarked prices.® In the latter category—
conduct unique to off-reservation communities—two areas merit men-
tion: pawn transactions and transactions invelving the purchase and
repair of automobiles. .

As on the reservation, pawn is important in off-reservation transac-
tions. In addition to the barrage of repugnant pawn-related practices
that confronts the reservation Navajo, the non-reservation Navajo en-
counters certain conduct peculiar to off-reservation situations. These
unique, offensive practices are possible because off-reservation trading
facilities are not subject to BIA regulation. They are under the statutory

", jurisdiction of the state in which they are located. State pawn and usury

E

laws, especially in New Mexico, are characteristically permissive.®
Despite the serious nature of complaints against ofl-reservation trad-
ing posts, no business is as frequently and consistently criticized as are
the many automobile dealerships and repair facilities rimming the
reservation. Navajos have been sold faulty, misrepresented and even
dangerous cars, trucks and automotive parts.” In some instances, the
machine becomes inoperable before the Navajo arrives home with IHis
purchase.® Regardless of how soon after sale the breakdown occurs,
many automobile dealerships refuse to acknowledge or honor any ex-
press or implied warranties of merchantability. Adjustinents are occa-
‘sionally made to those Navajo purchasers supported by legal counsel.
The more typical situation, however, is one in which no relief is offered.
Our investigation discloses that the actual sale of cars and trucks is -
‘frequently accomplished through fraudulent and abusive practices. Used
vehicles are typically sold at prices grossly inflated above their normal
retail market value.® Where the cost of credit is not camouflaged in the
purchase price, interest is exacted at high rates.
~ New and ysed car dealerships accept pawnable Navajo jewelry and
handicrafts as security for the credit purchase of vehicles. Not only will
the car agency typically Jack a pawn license, but, often, the car agency
will avoid the requirements of ‘applicable pawn laws by couching the

.

. *Tr.,pp. 227.228, 234, 1170
*Tr., pp. 615, 628, 637.
‘See, e.g., 50-6:21 N.M.S.A. 1953 Comp. In addition, laws are not adequately en-
forced. Charmaine Crown, Director of Consumer Protection for New Mexico, publicly
admitted that her office docs not have a sufficient staff to make a “significant contri-
bution™ to regulation of traders, T'r., p. 253.

"Tr., p. 903, *

*Tr., pp. 798, ef seq. -

* Tr., p. 420 (Gary Witherspoon related reports that average profits per car sold in
Gallup, Flagstaff, Farniington, and other towns rimniing the reservation are over
twice the national average).

Lea
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OFF-RESERVATION PROBLEMS 33
transaction as an outright purchase of the items. The agency, however
retains the articles under an oral commitment not to resell. Valuable
Navajo jewelry and rugs are also taken to secure amounts owed or in
lieu of dclmqucnl paymeuts.

Our investigation reveals that many of these pledges are obtained
through questionable conduct. Particularly offensive is a “hostaging”
practice whercby the pawn is held for debts other than the original
undertaking. Even when the original debt is discharged, the car agency

- continues to extort payments through retention of the pawn. After full

payment of all debts, the pawned items are somefimes nat returned and
no provision is made for compensation for the converted articles.®

Abuysive conduct can also attend the signing of the purchase agree-
ment. Instances occur where Navajos are pressured into signing blank
sales contracts. These contracts oftert contain different conditions than
those represented orally. Sometimes the Navajo customer is never given
a copy of the contract he entered. '

. Offensive conduct can also be present when insurance is “sold” t

. Nwa]o purchasers "Car sales are often tied to sales of insurance by pcr-

E

suadmg Indians, who might be ignorant of commergial practtces that
insurance must be purchased from the car dealer; charges for i insurance
.may also be added without so informing the Incuan "

Finally, our investigation discloses a variety of other abusive pracuces

#involving car purchases. Among these are the following: assuring the.

purchaser that a defective vehicle is in “good condition”; charging for
repairs when these were represented to be within the ambit of a war-
ranty;. failing to correct defects as guaranteed; repudiating the guaran-
-tee outright; providing insurance coverage without delivering the policy
or other evidence of such coverage. In addition, vehicles are often
repossessed on the reservation in direct contravertion of ribal regula-
tions prescribing the procedure in such cases.’? - *

Problems involving car sales agencies are aggmvated by the fact that
no dcalcrshxp has been established on the reéservation. Diligent efforts by
various Indian groups have failed to entice the major American manu-
facturers to enter the reservation market.'® Fxamination of the reserva-
tion Y:rket suggests that by objective cntcm——dealershlp densities and
dealetship qualifications-—large manufacturers may be acting unreason-
ably by refusing to grant licenses for reservation dealerships.'*

]
" State v. Ames Bros. Mo?or & Supply Co., Inc., et ‘al, Supenor Ct. of Navajo

(,uunt), Arizona, Dkt. No. 13306 (1972).
" 1bid.

¥ Tribal regulations set forth the ,;roccdure in such cases at 7 NTC 307.
“Tr., pp. 207-210, 500 et:cq
“1bid.
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Chapter VI

’ S RESPONSIBILITY

.
.

INTRODUCTION

Although the )zddcrs arc immediately liable for the offensive practices
cited in this report, the traders are also subject to regulation by the
Bureau of Indian Affairs and the Navajo Tribe. The following will de-
tail the participation of each entity in the regulation of trader conduct.

BUREAU OF INDIAN AFFAIRS
History

Federal control over Indians was first established by the Continental
Congress in 1775, In-1784, the Congress of the Confederation placed

.

the administration of Indian affairs within the War Department. In-

1834, legislation was enacted to ‘create an Office of Indian Affairs,
transferrmg jurisdiction over Indian administration from the War
- Department.

By Act of August 15, 1876, Congress delegated to the Commissioner
of Indian Affairs the sole authonty to appoint traders and to,make ap-
propriate rules and regulations to govern such tradérs.

In 1937, the Commissioner of Indian Affairs issued his most recent
rules and regulations governing traders licensed to engage in business on
the Navajo reservation.-These regulations purport to define standards
of conduct which must be followed by traders opcratmg on the reserva-
tion.

Enforcement of Regulations

The Commissioner of Indian Affairs has delegated to the Navajo
Area Director the authority to supervxse the operation of local trading
posts. This responsibility has, in turn, been delegated to the Navajo
Ared'Real Property Officer. The testimony of the present Real Property
Officer sheds considerable light on the enforcement of current regula-
tions.! This official testified that, alth: he believed there had been

L)

' Tr., pp. 423 el seq.
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abusive pawn-related practices on the reservation for four or five years,
he had taken no action to correct the situation:? ‘The witness further
stated that during the past eight years, he could not recall one single in-
" stance where a Navajo consumer had filed what was considered to be a
valid complaint against a tradiry post.® He conceded that during the
«'past three years he had not even visited a trading post to discuss com-
mercial practices with traders;* when he went to one trading post three
years ago, it was only for the purpose of showing a new member of his
staff how a trading post operated.? ' i
The testimony of the Real Property Officer is replete with explana-
tions for inaction on the part of the Bureau oi Indian Affairs. Basically
he cited lack of personnel and funds to enforcé what he considered in-
adequate regulations. When queried if the trader problem was consid-
“ered important, the witness testified that he did feel it was important
“.. . butit’s been a historical situation wherein prior to the time I came
~here T undeérstood they [prior BIA officiaksj had done nothing on it
either’* = : :
+A former attorney for the Navajo Tribe, and Director of the Navajo
Economic Planning Office, testified that “the Secretary of the Interior
has . . . never taken any protective action to protect Navajo consum-
ers.”" This witness stated that although the Secretary of the Interior has
‘taken action to fix the pn’cc of Coca-Cola charged at thé Grand Canyon
to protect tourists, he has refused to regulate prices charged by traders
licensed to do business on the Navajo reservation* This witness further
testified that he “. . . got' the distinct impression that as a matter of

policy, the Bureau would not—was not looking. into these matters and
enforcing them.”® . ‘

The presenf Cureau of Indian Affairs Navajo Area Director testified
that he.could recall no change in the Bureau of Indian Affairs’ attitude
toward trader conduct since his childhood.on the reservation.'’ .

' Peter McDonald, Chairman of the Navajo Tribal Council, testified °

that . . . the Bureau of Indian Affairs . . ..had, by the non-enforcement

of these regulaticns, informally repealed the trader regulation and ig-
. o J

. 'Tr,p. 437,

T 3Tr,p. 443

‘Tr., p. $47. .

Tr.,p. $48. ’ : ¥

*Tr., p. 452 {emphasis supplied).

' Tr., p. 493.

*Tr., pp. 493-4.

*Tr., p. 495,

“Tr.,p. 12,
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nored the enforcement obligation imposed upon it by the statutes.”**

THE NAVAJO TRIBE

The Navajo T'ribe has available a powerful sweapon to influence the
conduct of tradeis licensed on its reservation: trader leascholds. It is
essential to remember that the Burcau of Indian Affairs merely licenses
a trader to conduct business on the reservation. Once his license is-ob-
tained, the trader must negotiate a lease with the Tribe for the rental
of the land on which he proposes to erect his trading post. The Tribe is
therefore in a secure position to demand inclusion within its Jease provi-
sions such strictures as it deems necessary to compel the trader to operate
in a fair manner. "The Tribe, however, has never employed even mini-
mum leverage against trader abuse. ' . *

In 1954, the Navajo Tribe passed a Tribal Council resolution author-
.izing the establishment of an Advisory Committee to determine the final
terms and conditions of leases and to resolve disputes with traders.’” In

1954, the tribe also passed a resolution establishing a trading supervisor,

" 'whose duties would includg responsibility for effecting compliapce with
the terms and conditions of trader leases and supervision of prices
charged by trading post operators.'®

- * To further regulate traders, the Navajo Tribal Council passed a reso-
lution and ¢nshrined in its tribal code a lease form to be employed for
al} trader leases. "

The Navajo Tribal Council has established a Coninierce Department
to regulate trading posts on the reservation. This department, however,
has attained a questionable fecord in achicving any regulation. The
director of the Comumerce Department stated during the public hear-
ings that the Department perpetuates the very evils it is supposed to
attack; the Department in fact insulates the trader from regulation
rather than compelling regulation or compliance:!* b

STATE ACTION | , .

N B
Bbf);xusc the Navajo reservation is a federal enclave, the States of

YTr,p. 1.

Y5 NTC Sec. 761.

¥ 5 NTC Sec. 764,
15 NTC Sec. 766.

5Ty, p 30,
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Arizona, New Mexico and Utah are powerless to prohibit offensive
practices committed by traders located within their respective state
* boundaries. The Suprcmc Court of the United States has concluded
that states cannot exercise jurisdiction on the Navajo reservation. In
Warren Trading Post v. Arizona Tax Commission,'® the Court & .o
that “. . . federal legislation has left the state with no duties or responsi-
bilities mpccting the reservation Indian. . . .” This doctrine of federal
preemption on the reservation has been rccogmzcd by thc State Attor-
neys General. ‘
The, Director for Consutner Protection of the State of New Mexico
testified that she could do nothing about problems occurring on the
reservation because she lacked jurisdiction to enter this federal land.\
The Assistant Attorney General of Anzona, however, has stated that,
although exercise of state jurisdiction is “tenuous,” he is prepared “to
prosecute on-reservation transactions if no other aid is rendered.”*®

330 U.S. 685 (1965). ‘ : . '
"Tr., p. 255.
"Tr., pp. 1311-1312. This witness noted that upon approaching the Field Solicitor

of BIA to correct abusive feservation practices, he was infornied that BIA had “in)
adequate enforcement resources.” 1bid.
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- RECOMMENDATIONS

INTRODUCTION

The Federa) Trade Commission investigation® is not the first investi-
gation to expose these conditions. Other investigations have occurred;
other reports have been written.® To date, rc effective effort has been
made to remedy the Wrongs.

B

" PROPOSED BIA REGULATIONS

Introduction

Many of the abuses in the trading post system are traceable to defi-
ciencies in the present regulations and inadequate enforcement for a
number of reasons. In addition, there is significant absence of other
needed reguiations. Accordingly, we recommend extensive revision ‘pf
existing provisions and promulgation of additional regulations.

Revision of Existing Regulations
The United States Code* provides that

{tihe Commissioner of Indian Affairs shail have the sole power and authority to
appoint traders to the Indian tribes and to make such rules and regulations as he
may deew just and proper specifying the kind and quantity of goods and the prices
at which such goods shall be sold to the Indians.

/

¢

! We gratefally acknowledge the assistance of ten Navajo aides who, in addition to
acting as interpreters, provided substantial orientation and assistance to our investiga-
tion. These are as follows: Ralph Begay, Russell Begay, Donald Benally, Tonny Bow-
man, Elmer Gambler, Key Goldtooth, Bessie Gonzalez, Mary Ann Jones, Archie-
Silago, Wilbert Tsosie.

' £.g., Navajo Trading, Report by B. Youngblood, Principal Agricultural Econo-
mist, Office of Experirnent Stations, U.S. Department of Agriculture (1934); Navajo
Survey, Report by Moris S- Burge, Field Representative, Bureau of Indian Affairs
(1949) ; Tradess on the Navajo Reservalion, Southwestern Indian Development, Inc.
(1968). :

225 US.C. Sec. 261.

)
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i * N

Pursuant to this statute, BIA issued in 1937 a set of regulations
arddressed to persons engaged in trade with the Navajo, Hopi 2rnd Zuni
tribes.* The aim of these regulations, which are still in cffect, was to

- govern the trader and protect members of those three tribes from unjust
and unreasonable trader practices. The Navajo rescrvation is the largest
Indian reservation in the country in area and in population. Yet, the
regulations affecting the Navajo {and Hopi and Zuni) consumers have
fewer and less effective controls than those affecting all other reserva-
tion Indinus. A e T

We recommend that 25 C.F.R. Sections 252. 1, et seq. be consolidated

————with the refultions contained in 25 C.F.R. Sections 251.1, et seq. The

»

IToxt Provided by ERI

latter sections are addressed to traders licensed to do business on all
other Indian rescrvations. Generally, these regulations are more strin-
gent than those governing Navajo traders. Exhaustive rescarch and
inquiry failed to disclose why the Navajo tradeis wete exempted from
coverage under these broader provisions. The result attained from con-
solidation would be one comprehensive body of regulations directed at
all traders licensed to do business on any Indian reservation. ‘

Section 252.4° provides that

[nlo person employed by the United States Govesnment shall have any interest
o«-concern in any trade with the Indians, except for and on account of the United

States; and any person offending herein shall be liable to a penalty of $5,000 and
shatl be removed Irom his office.

This regulation clearly prohibits a trader from being employed bythe
United States Postal Service. Many of the abuses of the trading post
system are made possible by the trader’s control over welfare and other
government checks received by his customers. Control over mail distri-
bution, is frequently exercised by relatives of the tradcr;or'by, relatives

B of trading post employees.

We wish to affirm that the trader performs a valuable and desired
service by accepting delivery of mail for those Navajo customers wishing
to use the trading post as a mailing address. Moreover, in view of the
lack of reservation employment "opportynities,® we would not recom-
mend prohibiting designated relatives from being employed in a postal
capaci&‘. Consequently, we suggest that Scc. 252.4 be retained in its
present form. To respond to those abuses which the current system per-
mits, however, we offer two suggesti ns:

- -
* 25 C.F.R. Secs. 252.1, 2 seq.
¥25 C.F.R. Sec. 252 4.
* The Navajo Ten Year Plan, p. 11 (1972).
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Y First, we advocatqthat a new regulation be promulgated to prohibit
the illegal receipt or opening of mail, Although federal law outlaws this
practice,” we believe that « specific BIA proscription is necessary to émi-
phasize tHe serious nature of the offense.* We suggest that the new sec-
tion be designed to stop all of the repugnant practices relating to fifail

dctailed in this report. . .

Second, we suggest that, where noPost Office exists, the tribe investi- -

gate alternative postal facilities to the trading post. Consideration should
be accorded the establishment of mail receiving facilities at local Navajo
Chapter Houses and schools. Generally, these structures are located in
close proximity to a trading post. i

Section 252.7(a)® requires that

[e]ach trader shall keep in a form approved by the Commissioner of Indjan Af-
fairs agcurate records of his business activities and render annually not later than
March 1 a report to thesuperiniendent showing capital investment, increases and
withdrawals, whether in the form of cash, merchandise, or othér property; the value
of building: and improvements, furnishing and fixtures, miscellaneous assets such
as automobiles, trucks, or gther property essential to the business; a complete record
of afl liabilities, including accounts, bills and notes payable, and the amount of
cash received and disbursed, balances, whether on hand, on deposit, or due the
store; the accoun®, and notes receivable, and the pawns of (sic) pledges taken.
The names and respective interests of all persons participating in the business

_shall bz furnished.

At present, the provision demands the submission of aggregate figures
only. The widespread employment of written receipts in individual trad-
ing transactiops, however, often permits deception when a Navajo con-
sumer misplaces or loses a pawn ticket or trade slip. Navajos frequently
do not comprehiend the importance™of these written documents. Fraud
may also occur in cash purchases of Navajo rugs, jewelry and handi-
crafts that are not documented by written receipt. Therefore, it is recs
ommended that the regulation be expanded to respond to individual
disputes by reqniring more detailed records detailing individual trans-
actions. We suggest that standardized forms of receipt be prescribed.

We also propose a related regulation requiring a uniform system of
bookkeeping. Investigation discloses that accounting methods vary
widely among trading posts. Moreover, examination of bookkeeping

procedurcs at selected posts reveals numerous opportunities for abuse

v

T18 U.S.C. Seus. 1701, 1702,

“As outlined infra, an aggrieved addressee would also be given a private right of
action. L '

*25 C.F.R. Sec. 252.7(a).
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and concealment through lack of prescribed standards detailing what
information must be reported.*®

We recominend that a systém be designed to facilitate ease of hook-
keeping, while permitting ready access to those facts and figures neces-
sary to determine if accurate records are being compiled and if proper
rental payments are being made'on leased sites.'* T'o assure compliance, .
we recommend that the rcguhuon require audits on an annual basis.

Sccthn 252.7(b)" states that " ‘

[)he price of all articles of merchandise placed on sale shall be plainly and
visibly marked by the trader,

B Thcsc should be pcrformcd by the Tnb'\l govcrnment

L

Our mvestlgatlon indicates that this rcgulatlon is consistently ignored
by trading posts. We do not recommend revision of this regulation; we
view the present language as adequate. We do conclude however, that
violations of this section arise from lax enforcement of its provisions.
Therefore, we urge that attention be directed at strict enforcement’ of
the regulation and that specific penalties be proposed for infractions.

We recommend revision of Sec. 252.8." This regulation states that .

ga] licensee of a trading post shall be the owrer of the business. He shall be respon.
sible to the Commissioner of Indian Affairs for the entire operation of the trading
post, including acts of commission or omission' of his employees, and for repom re-
quired by the Commissioner of lndlan Affairs.

This prows:on should be contrasted with the language of Section
251.14,"* applicable to traders licensed to engage in business on all-
reservations other than the Navajo, Zuni and, ‘Hopi, requirinig that

[t]he business of a licensed trader must be managed by the bonded pnnc‘ipaf
\-.ho must hab:tually reside upon the reservatwn and not by an unbonded subordma!c

b

f
A potential for abuse mhcres in absentee o“ncrshlp. At this time,
however, we do not advocate that revised Sec. 252.8 reflect the lan-
-guage of Scc. 251.14. We helieve that designated abuses can be con-
trolled through dissemination of ownership information. To implément

this pohcy, we propose the rcqulrcment that each post prominently dis-
SN

.

’

Y During the investigation, figures weve obtained itemizing, for the last 11 years,
rental payments from trading posis holding tribal leases. These data indicate that a

. significant percentage of posts had not even reported lheu’ gross annual sales for 1970

and 1971,
""T'he systern should be designed after consultation with the traders.
225 C.FR. Sec. 252.7(b).
125 CFR. Sec. 252.8.
25 CF.R. Sec. 351,14,

*
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RIC

Aruitoxt provided by Eic:
2

(4



'

E

L]

. ' ~RECOMMENDATIONS 43

play a notice containing proprictary information. Such _information
would include: the form of business entity; the names and addresses
of all other posts owned by the husiness entity or in which it retains a
proprictary interest.

In addition, it is advisable to demand that the bonded prmcxpal dili-
gently supervise the conduct of his employees. We therefore recommend
that the regulation require that a responsible employce be present dur-
ing all business hours to transact business. Complaints were received
during the course of the investigation that individuals were unable to
redeem pawn, cash checks or engage in other needed services because
a responsible individual, i.e., the manager or other authorized person,
was away from the trading post for houss or even days at a time. Cen-
erally, the manager does not authorize his employecs to engage in uesig-
nated transactions. The regulation should also underscore that the pro-
prictary owner is responsible for all actions of his employees.

Finally, we recommend that absentce owners be required to appear
semi-anhually at local Chapter House mectings to answer complaints -
concerning the operation of their trading posts.

Pursuant to Section 252.9,'* each trader is required to post a $10,000
bond. This amount was established in' 1937 during a period of severe:
economic depression. We believe that $10,000 is inadequate to _guar-
antce trader commitments. We recommend that this regulation be
amended to_establish' a bond in the amount of $25,000 or any larger
sum as may be designated by the Commissioner of Indian Affairs. We
strongly urge that the- BIA"Supcnntendent or Area Dirgctor should no
longer have authority to establish a lesser sum. /

Moreover, we recommend that Scc. 252.9 be consol:dued with Sec.
252,20 which specifies the purposes for the trader’s bond. Section 252.20
prcsently requxrcs that

[t)raders shall be kept responsible through bond for any loss of Indians’ property
* in their possession, including credit on books,

-

This section requires revision. As discussed above, testimony indicated
frequent refusal o mdcmnify pawnors for ldst or misplaced pledged
_items, Therefore, it is reccommended that consolidated Sec. 252.20 be
“revised to permit private enforcement actions by aggrieved pledgors and

. N ~
25 G.F.R. Sec. 2549: “Application {or license must be accompanied by a bond

in the name of the proposed licensee in the amount of $10,000, or such less sum as
may be designated by the Superintendent or the Cuminissioner of Indian Affairs, with.

" two or more sureties approved by the Superintendent, or with'a guaranty company

O

qualified under the Act of August 13, 1894 (28 Stat. 2768; 6 U.S.C. 6-13). The bond
shall be for the same period covered by the license.”

>

= . . r )
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that the trader’s bond constitute a fund for any restitution ordered. We
believe a private enforcement remedy would significautly incréase comiss
pliance with this regulation. The procedures for making claims against
the bond should be clearly spelled out.

Amendment of Sec. 252,10 is recommended. At present, it is cus-
tomary to automatically award licenses for the maximum period per-
mitted (25 years). We recognize that long-term licenses are necessary_,
to amortize investments, to provide security of tenure, and to encourage

capital improvements. Nevertheless, licensees should be exposed to
periodic review to ascertain if there }ns been compliance. If they do not
meet reasonable established standards -of compliance, their licenses

should be cancelled. Therefore, we recommend that the maxifmium

license term of Sec. 252.10 be retained, but that the regulation be
amended to require a systematic and careful review every five years.

We propose that the Tribe be accorded exclusive authority over this
review. At present, BIA approval is necessary to execute a tribal deci-
sion regarding the removal of undesirable licensees."? Our examination
of trader lcaﬂc\ﬁlm at BIA offices in Window Rock revealed that most
licenses will expire in ‘cight years. We suggest that a temporary regula-
‘tion be promulgated authorizing the . Tribe to, evaluate ‘every pre-
existing leace at the end of this period. During (hc review, consideration
should be given to whether that particular trading post is serving the
cconomic needs of the community, and whether particular alternatives
to license renewal might better serve the needsof the commiunity. Simi-
lar considerations should form .the basis of the C\.\luntnon at the ex-
))mmon of any future Jicense term.

+ Section 252.16" is a detailed regtilation dlrcctcd at pawn _and other

<ccunt) devices. Testimony ol)t.nncd at the hc.ans established that (1

the existing regulation is lnadcquatc and (2) there has been disregard

of even the lenient requirements dictated by the regulation in its pres-

ent form. We recommend that this rcqul.mon he amcnded .
3

25 G:FR. Sec. 254,10 “Licerses to trade shall not be issued unless the proposed
liccnsce has a right to the pse of the land of which the business is to be conducted.
The license period shall correspond to the perind of 111’ permit or lease held by the

“licensee on ‘festricted Indian land. “The license period in no event shall exceed 25

years. Licenses for perinds not to exceed 10 years may be issued by the arca director.”
125 C.F.R. Sec. 252.28. This obstacle inay cure itself if tribal assumption of BIA
duties, proposed by Area Director Anthony Lincoln, beermes a reality. Los Angeles
Times, July 18, 1972, p. 20. The Independent, Gallup, New Mexico, July 26, 1972,
p. 1.
125 C.F.R. Sec. 252.16: *“{a} Traders inay accept pawn or pledees of personal

o | ‘ :
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The present Scction 252,16 permits unjust forfeiture procedures.
Current provisions require the trader to physically display the pavned
item “in a conspicuous place™ for a thirty day period before the pledge
is forfeited. "To insure that pledgors are aware that their security is
imperiled, it is recommended that, not later than 30 days prior to
expiration of the redemption period, the trader-pledgee be requirkd
to serve upon his pledgor written notice containing a description of the
item, a statemeny of intcrest, principal apd amount due, and a warning
of impénding forfeiture.”” This would be in addition to the physical
display dirécted by the present regulation, ,

- ——-"We.recommend that_the redemption..period . be amended. - Section- ..., .-

. 252.14(b), applicable to pledge transactions ‘only on the Navajo
reservation, provides a complicated redemption formula that is often
difficult to administer.*® "This works a hardship on both the pledgor

—_—

property for security of accounts due to them by Indians. Traders shall be liable for
the market value of all pawns or pledges held by them, ‘The market value shall be
+ settled by agreement between the Indian and the trader at the time of the transaction.

In all cases where pawns or pledges are accepted by the trader a written receipt shall

« . be given the Indian showing (1) the date f the transaction, (2) the nature of the
pawn or pledge, {3} the amount loaned thereon, and {4} its market value as agreed
upon between the Indian and the tader. A pawn or pledge not redeemed within 11
months shall be displayed in a conspicaous place in the trader's store for a period of -
30 days together with a notice.stating that unless the amount due, which shall be
specified, is paid before the expiration of the 30 days, such pawn or pledge will be
forfeited. At the expirftion*df 12 months from the date of the original loan, a pawn
or pledge not redeemed shall become the property of the trader, in which event the
amourit due shall be cancelled on the trader’s books. Notice of such cancellation shall
be given in writing to the interested Indian. (h) Oa the Navajo Keservation the
period for the redemptionof a pawn or pledge shall be 6 months unless at least 30~ .°
days prior to the expiration of such period not less than 25¢% of the amount duc has
been paid, in which case the redemption period shall be 8 motiths; an additional
period of 2 months shall be added to the rédemption period for every additional 253¢%
of the amount due that inay be paid. The provisions of paragraph (a) of this section
with respect to display, forfeiture, and paywent within any 30-day perind of grace,
shall be applicable also to pawns or pledges taken on the Navajo Reservation.”

% Some traders now etploy such a' notice system. This system offers several ad-
vantages: adeguate warning of impending forfeiture would be assured; the notice
would constitute a written statemnent of the amount the tradgr claims i due; the
notice could serve as written evideace of any pawn abuses practiced by the trader
Navajo confusion would be abated.

. .. the period for the redemption of a pawn or pledge shall be 6 months unless
at.jeast 30 days prior to the expiration of such period not less than 23¢% of the
amount due has been paid, i which rase the redemptinn period shall be 8 months;
an additional perind of 2 menths shall be added to the redemption period for every
additional 23 of the amount due that may be paid. .. ."

O
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and the trader. We therefore recommend that the redemption period
provisions: of Sec. 252.16(a) be adopted.** This subscction offers the
advantages of a finm twelve-month redemption period and avoids the
‘bewilderment and confusion of partial redemptions. At the end of the
eleventh month, the 30 day display period aund notice requirciment
would be triggered. ‘
Forscleral reasons, mahy traders favor adoption of a twelve-month
redemption period. First, it is in their own cconomic interest to preserve
valuable jewelry and other merchandise in their community. Second,
many already adhere to a_onc-year period_before_expiring pledged

~itents. Third, a firai twelve-month period would facilitate trader com-

)
E

pliance with the disdosures required by the Truth in Lending Act.??
Finally, should a trader desire to renew a pledge, he would do so by
treating it as a cquipletely new transaction, issuing a new pawn ticket,
making new disclosures, and imposing a new finance charge.

‘The regulation contains the incquitable provision that the trader
may retain any’ surplus amount received from. the $ale of expired or
“dead” pawn. Testimony at the hearings indicates that the secured ten
has a market value considerably higher than the amount of the loan.
Consequently, the trader derives unconscionable windfalls from those
Navajos who are financially unable to reclaim their pledges.

Accordingly, it is urged that the regulation be amended to require
the trader to return, within 30 days, any surplus amount obtained from
the disposal of “dead” pawn. 'T'he trader should be permitted to retain
an administrative fec, computed as 10 percent of the amiount loaned.?
He should also be oblifated to make meaningful efforts to sell the item
at its fair market value. To make this provision truly comprehensive,
the pledgor should, within 15 days after sale, be furnished with notice
of the selling price and of any surplus due him.**- At the same time,
copies of the sales invoice and the pawnor notification should be
supplied to the T'ribal govermment. Finally, to impede credit saturation,

it should be iequired that any surplus be returned in only United
States currency.

A most important area for consideration is the form of exchange’

R .. A pawn or pledge not redeemed within 1! months shall be displayed in a

conspicuous place . . . for a period of 30 days . . . before . . . expiration. . . . This
section is now applicable to pledge transaclions on the Zuni and Hopi Reservations.
@15 U.S.C. Sccs. 1601 et seq. .
®We recommend that this fee be computed on the principal, rather than the
surplus, to encaurage the allowance of higher loans. ‘
™ At this time, the pledgor should also be furnished notice that the debt is can-
celled. This is pursuant to present regulations. 25 C.F.R. Se¢, 252.16(a).

O
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given for pawned items. To perpetuate credit saturation, the trader
customarily grants credit in exchange for pledged items. Many traders
do not charge interest on credit accounts or for redemption of items
pledged agmnst %xtension of credit. Morcover, many Navajo customers
_prefer to obtain merchandise credit for pawned articles. Therefore,
* we recommend tSnt the receipt of cash be an.alternative to the exten-
sion of merchandise credit for plcdgcd items. c}tnct sanctions should
be applied to those traders not recognizing th€ cash option.
An additional area that demands attention is interest rates. Currently,
the trader is not subjected to any usury regulnuon High interest
- charges are common incidents of pawn transactions, Section 252.16
should be amended to establish maximum interest rates. It is suggested
that interest ceilings be established, comforming to thc maximum per-
mitted by the taw of Arizona, i.e., 24,percent.?®
It is reccommended that Sec. 252 16 be revised to require complete
credit disclosures demanded by the Truth it Lending Act, The Nav ajo,
no less than any other American consumer, 1s\nntlcd to -“‘meaningful
* information with respect to the cost of . . . crédit.”*® Therefore, it is

-

recommended that Sec. 252.16 be amended to contain express language *

that, at the time an item is pawned, the consumer receive a written
disclosurc statement conforming to the rcqmrcments of Regulation Z,
Sec. 226.8.%

It is recommended that revn:cd Sec. 252 16 specifically require
disclosure of the annual percentage rate in situations where chulatnon
Z provides an exception.” This is needed to promote uniformity in all
“transactions, to educate the Indian consumer as to the actual cost of
the loan, and, to avoid confuemg the trader as to when disclosure of
the A.P.R. is required.

We believe Sec. 252.16 should also be rev xscd respecting its incor-
poration of “market value” as the amount that must be paid to Navajo
pledgors in the event of lost pledges.” Frequently, traders deliberately
undervalue this figure to receive an unconscionable - windfall when
pawned items are “lost.”"” We therefore recommend substitution of the

" ®ARS. Sec. 44-1624,

®12C.FR. Sec. 226.1(a}{2).

712 CF.R. Sec. 226.8.

2“12( F.R. Scc. 226.8(h) (2) (i) and (i), -

"{2) The finance charge expressed as an annual percentage rate, using the term

‘annual percentage rate,’ except in the case of a finance charge

(i) which does not exceed $3 and is applicable to an amount financed not exceed
ing 873, or

(ii} which does not exceed $7.50 and is applicable to an ammount financed pot ex-
ceeding $75.”

~

ERIC. -~ :

Aruitoxt provided by Eic:



E

48 TRADING POST SYSTEM ON NAVAJO RESERVATION

)

term “replacetent value.” This would be defined as an amount which

would adequately compensate the Navajo ini the event his pledge is
lost.” It would be a previously agréed-upon value. We regard this
term as fair, and administratively workable. .

We recommend that Sec. 252.16 be amended to require compre-
hensive records for all. pawn transactions. Specifically,-we urge that
ledger sheets be designed to include the following information: trans-
action number, name of pledgor, address of pledgér, date of transaction,
replacement value, description of pledge, amount loaned—-cash, amount

loaned—credit, finance charge, amount fipanced, amount paid by

pledgor, date paid by pledgor, date of notice/display, date pledge sold,
name of purchaser,. address of purchaser, amount received, amount

returned to pledgor, date of return. Ledger records should di: inguish -

cash transactions from merchandise transactions, )

To resolve disputes when pawn tickets are misplaced or when
pledged items are. lost, copies of these:records should be sept monthly
to the Navajo Tribe. This procedure would establish the replacement
value of any lost item by depositing a copy in the hands of a neutral
party: Stringent record keeping would also remove the opportunity
to conceal income from the sale of dead pawn, a practice which results
in loss of tribal income through decreased rental payments.

A final reconvimendation concerns refund procedures.  Difficultics
frequently.occur when pledged items are redeemed before the expira-
tion daté. We recommend that a fixed formula be established for
refunds, stating the method for computing unearned finance charges.
We suggest the following formula: a pro raty rebate of the uneained
finance charge minus a specified administrative fee such as 10 percent

of the uncarned finance charge.®

Section 252.17 °' is directed at. book credit procedures. Present
regulations do not require the trader to make any of the specific
disclosures custgmary in our commercial society. At the timé an open

.

® Many traders indicate that the reason they do not place 4 “mnarket value}” amount
on the pawn ticket is because customers believe they are attemipting to purchase the
article. The United Indian ‘I'raders Association has itself recommended this change
1o solve the problem. Tr., p- 369.

¥ We offer the follotving example as illustration of how this formula would work :
Item with replacement value of $200 pawned for cash on July 1, Amount of loan $30.
Interest 24 percent Annua) Percentage Rate. Tenn of pawn 12 months. Amount due
at end of 12 months: $62. Item redeemed on February 20. Unearned interest-- $4
{4 months) fess 10 percent-- 40¢. Amount due trader: $50 + $8 + 40¢ = $58.40.

® 25 CFR. Sec, 252.17: “A trader may extend credit tollndians, but such credit
will be at the trader's own risk, All payntents tu [ndians for products or labor must
be made in lawful United States money or in credit on the traders books at the op-

‘ H
v : -
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end credit account is established, the Navajo consumer is not furnished
written statements of his creditlimit; the period of time after which
the account -will become delinquent, the amount of late or finance
charges that can be assessed, or the circumstances under which his
credit will be reduced or terminated. While his account is active, he
receives no periodic statements enumerating payment credits, balance
due, and interest assessed. The upshot of these practices is deception
of the Navajo consumer-and reinforced dependency on the trader
when disputes involving his account occur.

To prevent the abuses accompanying open end credit transactions,
we propose revision of this regulation. Although we recognize depend-
ence of Navajos on trader credit, it is essential that they receive that
information which will enable them to become discerning consumers
in a credit-based economy. Therefore, ittis recommended that Sec.
252.17 be amended to require that all open end credit applicants be
furnished initial disclosure statements complying with Regulation Z,
Sec. 226.7.** The applicant should also be given information relating
to his credit limit and the circumstances under which it will be'reduced

or terminated. - ' .
In addition, we recommend that Sec. 252,17 be revised to require

~periodic billing statements when the account is in use. Such statements

should “detail the previous balance, daily transactions, payments and
credits, new balance, finance charges, and all disclosures mandated by

the Truth in Lending Act. It¢mized reccipts for every purchase should
b€ included.® Furthermore, all payments on the account should specify

their source: cash, check, wool purchase, pawn, or livestock.

L 2

tion of the Indian. Receipt must be given Indians for all articles they have sold to
traders and on which they have requested book credit. These records must show the
following information: (a) the date the transaction was made, (b) the amount paid
the Indian, and (c} a description of the article or articles sold. All reteipts issued
by the trader for Indian products must be recorded in the trader’s books in such
manner that all information contained in the receipt is duplicated. Receipts may be
transferred upon order of the initial recipient if it is 10 his convenience that such a
procedyre be followed.”

12 C.F.R. Sec. 226.7. Although we recognize that there is usually no finance
charge imposed on grocery accounts so that Truth in Lending disclosures would be
triggered, this information is important to the custorner and should be required.

¥ Our investigation disclosed nunierous instances where the only record of a trans.
action was an illegible scratching on a picce of paper. An iteinized cash register
receipt would perhaps be satisfactory, ' o

Q
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‘Since the granting of credit partly underwrites the Navajo economy,
Sec. 252.17 should incorporate a provision that wyitten notice must
precede the reduction or termination of credit. Such ‘notice should
describe with particularity the ‘reasons for the contemplated action.
Traders have sometimes invoked threats of revoked credit to silence
cemplaints and compel resolution of disputes. Such an amendment
would inhibit improper use of credit cancellation and threats to do so.

Section 252.18 ** states that ' :

[l]radcn must pay all Governnient checks accepted in cash, merchandise or credii
to the full value of the check presented. The accepignce of cash, merchandise, or
credit for Government checks shail be at the cption of the Indian in all cases. {em-
phasis supplied) )

Although we do not recommend that cash be the only medium of
exchange for weifare and other government checks, we do propuse
that the cash option be made a true alternative. Many Navajos are
unaware that they have a' hard currency alternative. Those consurmers

. who do attempt to cxercise their option sometimes encounter trader
intimidation, harassment and ‘reprisal. Fecble enforéement accorded
~ the provisions by BIA officials has. contributed to credit saturation and

its concomitant abuses.

We urge that thede regulations be amended to mandate strict
enforcement of the cash option. A heritage of trader abuse and retalia-
tion involving -the option demonstrates the need for language to
authorize suspension or license revocation ** and fine for infractions
of the cash alternative. Furthermore, in view of inadequate reservation

..+ banking facilities, the trader should be required, as a condition of
doing business, to have enough cash available to cash, all checks
presented for payment. _

. Section 252.17 parallels Sec. 252.18, providing that payments in
consideration for Indian products or labor be in cash or credit at the
Indian’s option. We advocate revision of Sec. 252.17. At present, the
Navajo cannot dictate the form of payment he -receives; his only
option is whether or not to sell his products or services to a particular
trader.® To encourage the development of a cash cconomy and the
termination of Navajo dependence upon a particular trading post,
-we propose the following recommendations. First, payment for Indian
products or labor should be made, at the Navajc's optiun, in cash or

%25 C.F.R. Sec. 252.18. .

* Authority for license revocation emanates from 25 CY R Sec. 232.28: . . . fiihe
trader is subject to revocation of license . . . in the event of any viclation of the tegu-
lations in this part.” ’ , . .

© ®Our investigation discloses that trading posts give higher prices for products
when credit is the medium of consideration than when cash is paid.

b We believe the recent establishment of a Navajo cooperative for the marketing
of rugs, jewelry and handiczaflts is beneficial. ‘

CERIC .
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as a credit applied to past purchases. Second, payment should not be-
permitted in trade slips or in future credit. . ,

Section 252.19 ** demands that the trading post be maihtained “in
a clean, sanitary, and presentable condition.” This regulation has
suffered inadequate enforcement due in part to confusion as to which
entity—BIA. the Navajo tribe, or the Public Health Service-—has
primary respopsibility for inspection. Many trading posts are main-
tained in poor conditicn. Instances of spoiled and’ infected food occur.
Furthermore, the public re.ord suggests inadequate enforcement of
laws af'fcctin; Navajo heaith by some state ¢fficials.** We recommend
that this reghlation be aménded to invest one authority with exclusive
enforcement jurisdiction. In addition, a provision demanding stricter
compliance is imperative to guarantce the health and safety of the
"Navajo consumer, '

A final regulation that merits revision is Sec. 252.22. This section
prohibits the trader from donating “. . . money or goods to the perform-
ance of any Indian dance or ceremony.” This regulation serves o
positive purpose other than to discourage Indian cultural events. Its
enactment traces to an era when governmental policy encouraged the

» cultural assimilation of Indians into white America. We recommend
that this regulation be amended to prohibit only political contributions
to candidates running for tribal office. :

We believe that the following regulations are adequate in their
present form and do not require revision: 25 C.F.R. Secs. 252.1, 252.2,
252.3, 252.5, 252.6, 252.11, 252.12, 252.13, 252.14, 252.15, 252.21,
252.23, 252.24, 252.25, 252.27, 252.27(a), 252.27(b), 252'2'Z(C)°

- Proposed Additional Regulations

To terminate various trading abuses, it is required that additional
regulations be promulgated. These, with the above revised provisions,
will constitute a comprehensive program to discourage future offen-
sive conduct, The following recounnended regulations are therefore
proposed. ‘ N

An area of needed regulation is trading post prices. Our investigation

» 93 CFR. Sec. 252.19: "The traders shall keep both their premises and places
of business in a clean, sanitary, and presenlable condition at all times and shall avoid
exposure of foodstuffs 1o infection from the air, dusl, insects or handling. It shall be
the duty of the health officers of the reservation and their assistants to make periodical

' inspections, recommend improvements, and report thereon to thé Cominissioner of
Indian Aflairs or his duly authorized representatives.”

‘®Tr, p. 631. ‘ B
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discloses that unrcasonal;ly high prices are charged at many trading
posts. The absence of any price regulation on the Nawajo reservation
should be contrasted with the limited regulation provided for other
reservations pursuant to Sec. 251.22.° This latter section requires “. . .
that the prices charged by licensed traders [be] fairand reasonable. . . .

There is no justification for excluding the Navajo consumer from
the protective ambit of Sec. 251.22. It is therefore recommended that,
as an initial measure, this regulation be made applicable to all reserva-
tions. Additionally, it is proposed that regulations be designed to estab-
lish a systematic program of price ceilings for essential commodities
such as basic foodstufls, While price fixing should be avoided,* it is
advocated that BIA economists study the feasibility of percentage
markups. Evaluation should consider any extra costs of doing business
on the reservation, including credit risks. We also suggest that com-

" parison be made to off-reservation prices, similar to the survey con-
ducted by the FTC staff this past summer. Finally, we recommend that
the burden be placed on the tfader to justify any price higher than that
established pursuant to these regulations. '

Another area that merits regulation is unconscionable interest rates
in credit trapsactions. We recommended previously herein the revision .
of Sec. 252.16 to include a usury provision, We now propose that a :
comprehensive usury regulation be, fashioned to reach all forms of
credit or loans. High interest rates are a feature of the trading system.
The United Indian Trader Association endorses the imposition of
interest _ceilings to give reservation traders guidance in commercial
transactions. It is therefore recommended that maximum interest
rates be established in consonance with an applicable state provision.
Specifically, we suggest that the Arizona limit of 24 percent be adopted

. as the interest maximum for trader pawn transactions.*? Since many

©25 C.F.R. Sec. 251.22: “It is the duty of the superintendent to see that the prices
charged by licensed traders are fair and reasonable. To this end the traders shall on
reqyest submit to the superintendent or inspecting officials the original invoice, show-
ing cost, together with a statement of transportation charges, retail price of articles
sold by them, the amount of Indian accounts carried on their books, the total annual
sales, the value of buildings, livestock owned on reservation, the number of employees,
and any other business information such officials may desire. The quality of all articles
kept on sale must be good and merchantable.”

425 US.C. Sec. 261 gives the Commissioner of Indian Atfairs power and authority
to sperify prices at which goods shall be sold to Indians.

“AR.S. Sec. 44-1624. We do not endorse-the adoption of the New Mexico statute
setting the maximum allowable rate to be charged by traders and pawnbrokers [50-6-

- 21 N.M.S.A, 1953 Comp.]. This statute allows an effective rate of 48 percent per

annum with a minimum charge of $5.00 or 10 percent of the loan, whichever is
greater. .

t
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traders now adhere to a 24 percent limit as disclosed by examination
of pawn tickets during the trading post price survey, a regulation
establishing this as a maximum rate should not work a hardship.

A fourth arca that requires regulation is “pawn hostaging.” This
term refers to a practice whereby the trader insists that a customer
discharge his credit account before redeeming pledged items. We
recommend that a regulation be promulgated outlawing this practice.
The redemption of pawn and the payment to a credit account are two
entirely distinct transactions. It is unfair to retain control ovef pawned
merchandise to secure payment of an open end credjt account.

A final arca that demands regulation is the retaliatory practices of
traders. Our investigation discloses instances of trader reprisals and
threats of retaliation againt Navajos complaining of -abusive conduct,
We recommend that a new regulation be promulgated to make retalia-
tion against a complaindnt, or threats thereof, actionable. Provision
should be made for private enforcement by aggrieved consumers, stipu-
lating minimum damages.

ENFORCEMENT OF REVISED AND PROPOSED REGULATIONS

The Burgau of Indian Affairs is presently charged with the enforce-
ment of trader regulations. We recognize’ the special expertise BIA
commands in Indian Affairs; we believe, however, that the Bureau
no longer should be the sole enforcer of promulgated regulations.

Despite the wording of Séc. 252.28 that *“(t)he trader is subject to
revocation of license and forfeiture . . . of bond in the event of any
violation of the regulations,” only one revocation proceeding has been
initiated in recent years.* ,

We recommend that primary enforéement responsibilities be granted
to the Navajo Tribe. To be effectual, the Tribe must have sole authority
over trader licensing. 100 often in the pust, lease applications have
languished becausc of BIA inaction.** It must be remembered that BIA,
- in the exercise of its trust responsibilities, must give final approval to .
tribal recommendations to either grant or terminate a lease.

We believe that BIA can and should delegate enforcenient responsi-
bilities to the Navajo tribal government. An alternative approach
might be to contract for these services with the Tribe on an interim
basis. We recogniz¢ that the Tribe might now lack the sophistication

* This was for violation of sanitary provisions. Tr., p. 160,
“Tr,p. 39. ’
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and expertise to administer a set of complex regulations. However,
we feel it would be far better for the Tribe to learn {rom their @ﬂms
than to perpetuate the existing system of nonenforcement.*

The Los Angeles Regional Office believes that with a staff of from
four to six trained investigators, adequately financed by either tribal
revenues or BIA fuuds, the Navajo Tribe could effectively enforce the
revised regulations we propose.

We have suggested to certain Navajo tribal officials that we might,
with Commission approval, provide investigative training on a limited
basis. We stress, however, that the Tribes should ultimately enjoy sole
authority for licensing and regulating traders. This is consistent with
legislation introduced during the last Congressional session which would
have granted exclusive licensing and enforcement responsibilities to
the Tribes.'* - =

In the interim; we believe that the National Headquarters of BIA
should appoint“:} general trading regulation rupervisor to assist and
. supervise the Navajo Tribe in carrying out their newly created enforce-

ment responsibilities, The appointment of a neutrdl BIA employee to

act as the Commissioner’s direct representative in Window Rock
facilitated our investigation. Because this individual had no connection
with the BIA Navajo Area Office, coordination with local officials
was conducted on an impartial and objective basis.*’

To insure that tribal politics do not impede effective enforcement,
we feel it is imperative to provide for private enforcement of the
trading regulations by injured individuals. BIA and the Navajo Tribe
should consider that certain gross offenses such as “losing” pawn,
interfering with mail and “pawn hostaging” might carry a treble
damage provision. (We are convinced that the first award of treble
damages for a “lost” item of valuable jewelry will end such losses
forever.) [

In granting the Navajo a private right of action, we have carefully
considered the alternative’ courts in which suit might be brought.
Although state coifrt, tederal court, and the Bureau of Indian Affairs

“ BIA may wish to consider applying this suggested enforcement approach to gther
tribal governments as well. ,

““To Amend Certain Laws Relating to Indians,” Sec. 2033, HR 2379, 924 Con-
gress (1st session). ,

There is no guaranty, of course, that tribal enforcement will be effective. Navajos
are no less fallible than other human beings. Based on our investigative expérience,
however, we believe the time has come to give the Navajo Tribe the opportunity to
enforce regulations directly ailecting the lives and destinies of their own people.

* Tr., p. 96. v ¢
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are possible forums, we recommend that private ‘actions be cognizable
in Navajo and other appropriate tribal courts. First, federal preemption
principles prevent state courts from exercising jurisdiction over reserva-
tion traders.** Second, federal courts arc geographically inaccessible to
most reservation plaintiffs.*

We therefore urge that the existing tribal court be designated as
the proper forum. The Navajo's confidence and trust in tribal court
justice might encourage him to invoke his rights under the above

_ regulations. Language difficulties would also be avoided.

We also recommend that the trader be given access to trjbal courts
for all disputes arising from commercial transactions. The trader, like
his Indian customer, is equally entitled to judicial redress on any cause

- of action against his customers arising out of the conduct of his business.
It will probably be necessary to amend the Navajo Tribal Code to
authorizé the tribal court to hear cases involving traders. 5 We further
recommend that the Tribe insert a covenant in all trader leases pro-
viding that the trader, as a condition of domg business on a reScrvatlon,
submit to the jurisdiction of the tribal court ip all disputes arising from
alleged violations of trader regulations or commercial transactions.

CONSUMER EDUCATION

\We recommend a comprchcnswc program of consumer cdu;atnon.
An urgent area for inclusion in any such consumer education program
is instruction in legal rights and remedies. If BIA regulations are
revised and private rights of action granted to aggrieved consumers,
Navajos will need to know what legal recourse they have..Since many
of the proposed regulations will depend upon private action for enforce-
ment, Navajos should receive cducanon ih basic legal rights and
corrective procedures.

A second area of educational need is in the day to day commcrc1al
transactions of the Navajo: pawn, charging purchas&' and buying
~food. As often stated herein, pawn is an everyday occurrence for most
Navhjos. Yet, few Navajcs understand the requirements of a pawn

» . . Al
. ' !

® Worcester v. Georgia, 6 Pet, (U.S.) 515, 8 L. Ed. 483
“ For example, with respect to the Navajo reservation, the nearest federal courts
are located in Phoenix;dver 200 miles south of the reservation, and in Albuquerque,
over 150 miles east of the reservation border. .
“ The jurisdiction of the Navajo Tribal Court is currcntly limited to “[a]ll civil
actions in which the defendant is an Indian and is found within its territorial jurisdic.
tion.! 7 N.T.C. Sec. 133(b) (1970).

5

s
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transaction. Nor do they appear to understand the obligations of a
charge account. These facts will take on greater significance if the
regulations proposed in this report arc promulgated. A serious effort
is therefore needed to insure full understanding of these routine com-
mercial transactions \»hxch play such an impotant part in a Navnos
life. . :

The Navajo must also receive the background needed to bccomc a
more dlsccrmng buyer. Hopefully, as the hold of the trader is lessened
by compctition, more consumer products will become readily available
to the Navajo.

Any education prograin must also rcspond to the problems generated
by automobile buying. Our investigation indicates that car dealers
engage in highly questionable practices on unsophisticated Nnva]o
purchasers thruugh deceptive credit procedures and unfair repossession
practices. Accordingly, there is a need for instruction on the purchase
and financing of major durables,” experiences that are alien to the
Navajo and that embrace the potential for expensive mistakes.

A final area to be included in a consumer program is instruction on
the technical aspects of insurance.. As a western economic institution,
insurance is alien to traditional Navajo life patterns. The nature of -
credit transactions demands that there be guidance on credit life insur-
ance and automobile insurance policies.

Perhaps the most formidable obstacle to surthount is to deslgn the
program from the Navajo perspective. The culture and lifestyle of the
Navajos resist answers based on the experiences of other minority
(and majority) groups. The program must consider how the Navajo
consumer asks questions; his confidence in advertisements and radio .
niessages; his attitude toward non-Navajo mérchants; his cultural
traditions, lifestyle, and buving habits. 'Ihcrcforc, local pnrucxpmon in
phnmng an cffective and flexible program is imperative -for proper
instruction on Navajo consumer rlghts This program must’also consider
several unique obstacles.

First, special consideration must be gi\cn to linquistic differences.
Many N'\vajos over thirty do not speak or understand Pnglxsh of
those ‘wito have some command of English, many do not attain the
requisite fluency for understanding consumier transactions.®® A con-
sumer program should be delivered in Nnmjo to insure maximum
comprehchsion. With mcrcmcd‘proﬁcxcnq in English, bilingual instruc-
tion could be instituted. In view of those elderly Navajos who may

» ~ Y '

“ QOne-half of Navajo adults over 25 do not sead or write English, ﬁnd one-third
cannot speak ‘i, The Navajo Ten Year Plan, p. 14,

Q - .
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never learn English, however, maximum exposure sheuld continue. to .
be given in the Navajo language. ‘ e “
Related to language barriers is the problem of illitéracy. Some
progress has been attained. In 1955, there were . approximately 100
Navajo high school graduates.*” By 1965, this figure had increased to

600.** In 1970, almost 2000 graduates were reported.®

Unfortunately, these gains arc overshadowed by comiparisons to
educational level data for the general United States. Whereas the
average number of years of school attendange for 4 Navajo adult is
five years, his non-Navajo counterpart attéﬁis school for 12 years.®*
'As some form of college education becomes an increasipgly common
experience for most non-Navajo youth, only 2.7 percent of the Navajo
labor force has matriculated to a collegiate institution.?®

Since a significant minority of the Navajo population is illiterate,

a consumer program must be designed to accommodate these persons.

A possible solution would be to incorporate consumer messages into

~ Navajo' language radio broadcasts. Employment of radio messages

would also inform those Navajos who reside in inaccessible rural areas.

Most radio stations located in towns surrounding the reservation have

daily Navajo language broadcasts. These broadcasts attract vast Nava jo
listening audiences. They are designed to give gcr\era! news and news

of the community to the Navajo listener, as well as-sell the sponsor’s

product. These Navajo broadcasts are an ideal medium for consumer

education. .

The following subjects embrace those areas of Navajo life where
consumer education is needed:*

- Consumer Role'in Society: The Marketing System _
Making Consumer Choices in a Free Enterprise System S ,
Managing Finances; Using Banks, Savings and Loan Institutions, Credj Unions
Simple Arithmetic and Interest Rates *  ° : .
Contracts )
Consumer Credit and Credit Life Insurance
Installment Buying and Pawn Transactions
Food Selection and Shopping Methods

o

“ Navajo Tribe, The Narajo Ten Year Plan, p. 15.
Hlbid.
8 Ibid.
® Ibid.. s
~ “The Navajo Tribe, New Industrial Opportunity in Navajoland, “Education and
Training.” ’ , ; . : ) \
" Many of these topics are suggested by the curriculum of a consumer education
program developed for the Pueblo Indians of New Mexico, who have many of the
~ same problems as the Navajos. ’

IToxt Provided by ERI
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"

JNutrition and Food Preparation ( . -,
Clothing: Choosing Quality at the Right Price; Proper Methods of Care

Homes: Financing Homes; Furnishing Homes i
Transportation Costs: Auto, Truck, and Tractor Purchase; Repairs; Insurance and

Financing

Health Care and Services -

Social Security, Life Insurance, the Costs of Dying
Understanding Advertisements

Buying from Salesmea

Consumer Pratection by Consumer Groups Themselves
Consumer Complaints—Where to Get Help

Business Help for Consumer Problems

Consumer Protection:*Tribal, Local, State, Federal
Consumer Services of Community Action Agencies
Consumer Services of Public, BIA, Head Start and Other Schools and Programs
"Coopratives for Consumers

Producer and Marketing Cooperatives

4

*

ALTERNATIVES TO THE TRADING POST

.

» t K
Two commercial enterprises have been suggested as alternatives to
the trading post systeth, Establishment of such businessts would con-
tibute to eliminating abusive trader practices. '

The Co-op

One recent’response to the trading post system has been thé establish-

ment of co-operatives by the Navajo community. At present there are

only a'few co-operatives. The successful example that has been set by

the Pinon co-operative, however, demonstrates the potential for this -

kind of economic alternative. ' . , X
Pinon is a small, isolated community located near the center of the,
reservation. For years there was only one trading post in the community.
This trading post was the subject of numerous complaints.by consumers.
All effurts, to secure corrective action were ignored by the Bureau of
Indian Affairs and by the Tribe. In response, community leaders and
the DNA concluded that a co-operative must be establishied in the

community to give local Navajo. consumers an alternative to the trad- .

»

ing post. This co-op began operations in April, 1971.% .

The co-op has attained a remarhable degree of success. During the
early weeks, it earned approximately $100 per day in gross sales. Today,
it grosses approximately $1,000 per day.* After six months the co-op

2 Tr., pp. {020 ¢t 1eq. See also T, pp. ’.!'5-29, 212-223,

t LAY
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achieved self-sufficiency. The co-op presently boasts 640 members,
each of whom pay a $1.00 fee to become a member.®

* The success of the Pinon co-operative is easily explained by com-
parison of its prices to the prices charged by the nearby trading post.
Co-op members c.n purcha.e the same quality and quantity of goods
for $19.00 that they can buy at the trading post for $25.00. The
marked prices at the trading post are approximately. 32 percent higher
than those offered at the co-op. This price differential however, does
not disclose the entire picture. In the nine months that the Pinon ¢o-op
was operating in 1971, it grossed approximately $70,000 in sales. After
deducting for all expenses, it had $13,000 in profits. These profits were
returned to the customers. When this refund is considered in the above
evaluation, prices at the trading post are 61 percent higher than prices
charged at the co-operative. It should be noted that both of these stores
purchase their goods from the same supplier, Associated Grocers.*

« The Pinon co-op presently conducts operations on @ strict cash basis.
It is in the process, however, of establishing a separate co-operative to
act as a credit union. This co-op will make only secured loans. Its
goals are to keep interest rates low apd to retain all jewelry or other
items that secure these loans within the reservation. The impoftance
of establishing a credit union jssdual. Firse, it will compete directly
with the trading post for the credit business of the community. Second,
it will permit those people who are dependent upon credit to free
themselves. from trading post credit saturation and take advantage of
the lower prices offered by the co-op. It has been found at the’
Na-Ha-Tee co-op near White Cone that lower prices are not enough

to terminate the binds of credit saturation that produce dependence
on the trading post.** !

Thé Window Rock Fedmart ' '

The future of the trading post system is unknown. If modernization
and other chaﬁges are effected, it m'ay survive, On the other hand, the
establishmerit of modern retail outlets on the reservation may relegate
the trading post to the history book. This is what has occurred in
Window Rock, Arizona, with the establishment of the Fedmart.®?

. Fedmart is a San Diego-based ¢orporation which operates 43 stores
throughout the southwestern United States. These stores are basically

& Ibid,
© Ibid.
bR Ibid.
S Tr.,pp. 117, et seq.
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. C an
discount outlets, offering a full line of retail merchandise including
food, clothing, hardware, and gasoline.* .
At a cost of approximately $600,000, the Navajo Tribe constructed
a building in Window Rock to house a modern Fedmart Discount
Store. In 1968, the Tribe entered into a lease with this corporation
for the operation of the store. This lease-—similar to conventional trad-
ing post leases in that it contains provisions for a 25-year term and a
V4 percent gross receipts rental-—has some unique features. One pro-
vision in the lease requires Fedmart to give preference to Navajos for
employment. At present, 53 of 82 Fedmart employees are Indians. The
lease also cohtains a covenant which requires Fedmart to maintain
price levels for retail merchandise at its store at Window Rock which
shall be the same as prices charged by its other stores in southern
California and Arizona.®
This clause compels Fedmart to maintain its prices at a level
unheard of,on the rescrvation. While the volume of business cannot
support two discount stores, the Navajos have obtained the benefits of
competition and the Fedmart has made a profit. '
The Fedmart has been successful. In the year ending August 1972,
its gross sales were over $7 million. Navajos with access to transporta- L
tion drive miles to patronize the Fedmart. It is even attracting persons
residing off the reservation. In an area in which the Chairman of the
Board of Fedmart coptended had the highest prices he had ever scen
v in the United States, Fedmart is able to maintain prices that are among
the lowest in the country,® . -
After its experience in Window Rock, Fedmart desires to establish
one or two stores as large as the one in Window Rock in other parts
of the reservation, Fedmart would then like to construét throughout
the reservation 15 strategically located smaller stores with the ability
to gross approximately $1 million in sales.®® Such an arrangement would
generate sufficient volume to permit gompetitive pricing.*’ Mobile vans
could fan out from such central locations to serve customers in remote
.areas lacking transportation. :
Fedmart has expressed a willingness to cventually turn over all of
its operations on the Navajo reservation to the Navajo Tribe.®

’

“1bid. . /
. BTr,p. 122,
“ Ibid.
*Tr., p. 127,
" Tr., p. 129. Volume purchasing, central distribution and effective management 7
techniques also contribute to this goal.
e % T2, PPO127,.130:131, 135136,
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Weé believe such a proposal makes cconomic sense.*® It strikes a good
balargce between serving the needs of the Navajo people while pre-
servitig the benefits of competition (through clauses limiting prices to
those existing in trading areas where they have active competition).”
While the present Fedmart store in Window Rock does not extend
credit on the basis of pawned items ,or otherwise engage in pawn
transactions, they do have credit accounts to finance large purchases
such as appliances to thase Navajo customers with adequate incomes.'
A modern credit system could be established as part of the rétail system
envisioned in the Fedmart proposal. Several credit unions have sprung
up on the Navajo reservation and they may be a partial answer*to the

~ need for financing credit purchases. However, extensive recommenda-

E

tions for new cyedit systems are beyond the scope of this report.

]

* Our support of such a proposal should not be interpreted as an endorsement of
Fedmart, or any other husiness entity. The Navajo Trihe may wish to consider making

such arrarfgements with any large volume retailer from whom they can obtain favor-
able terms.

*Tr., p. 122, ) T
"Tr., p. 132 -
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It is a pity that 5o many Americans today think of the Indian as’a romantic or
comic figure in American history without contemporary significance. . . . Like the
miner’s canary, the Indian marks the shift from fresh air to poison gas in our political
atmosphere} and our treatment of Indians even more than our treatment of other
minorities, reflects the nsc and fall of our democratic faith.!

The Navajos call themsclves Dineh, “the people.” * According to

¢ HISTORY OF THE NAVAJO PEOPLE .

origin myths Navajo man cvolved through four underworlds™before

emerging in the mountains of southern Colorado and by the Pacific
Ocean. From there Navajos converged in Dinetak or “Old Navajo
Land,” an area bounded by the Continental Divide, by the San Juan
and La Plata mountains, and by the Camzo Lukachukai and Chuska
ranges.®

‘Anthropology, ethnology, archneolog) and linguistics of course sug-
gest a different ‘genesis. Most authorities contend that the Navajos

“entered the Umted States from northern Canada.' Exact dalmg of

[y

VFelix Cohen, “The Erosion of Indian Rights, 1950-1953: A Case Study in
Bureaucracy,” 62 Yate L. J. 348, 490 (1953).

! The appellation “Navajo” does not appear in their language. The exact deriva-
tion of the word is In dispute. The pueblo dwellers of Zuri referred to them as
Apacﬂ, meaning “enemy" or ‘‘stranger”, The invading Spanish refined this title to
Apache. In 1626, Geronimo Zarate Salmeron, a Spanish cleric, described a separate
tribe of Apaches whom he titled Apaches de Navahu, explaining that the term
derived from thie Pueblo or Tewa word for “large cultivated field.”” Other scholars
accept this Tewa origin but contend it refers to an area where the Navajos were
farming. Still ‘others adopt a Spanish derivation from navaja, “clasp-knife,” or
navae, “fields" or “fat land.” See Edgar L. Hewitt, "Origin of the Name Navaho,"
American Anthropoligist 193 (ns., 1906) ; Frank D. Reeve, “Early Navajo Geog-
raphy,” 31 New Mexico Historical Review 299-300 (October 1956).

The Spamsh onhography, “Navajo”, rather than the Anglicized “Navaho" is

; adopted herein since federal records employ the former Ipel!mg

! John Upton Terrell, The Navajos pp. 1-3.
' Linguistic analysis places Navajo among Athabascan languages, indigenous to a

4

group of tribes located within the interior of northwestern Canada. These tribes had .

migrated to North America from Asia by means of a land bridge—now a water
passage, the Bering Straits—between the two continents,

~ N’Generations later, they slowly migrated to the Southwest, traveljng along the

western edge of the Great Plains.
Seé Evon Z. Vog(, “Navaho” in Pmpullws m Ammcan Indian Culture Changl

S - 6%
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their arrival in the Southwest is speculative, but some scholars advance
a date of 1000 A.D.

Slowly migrating along the western edge of the Great, Plains, the
Navajos settled without opposition in' Dinctah. They continued to

engage in hunting, {ood-gathering and raiding, occupations common’

to a migratory people. Of profound significance were their contacts

with the Pueblos, & neighboring tribe which had once occupxed por-

tions of the area in which the Navajos settled. Distinguished by an
affluent agncultur(d eco~omy ‘and a highly sophisticated culture,® the
Pueblos influenced the Navajos to adopt irrigated agriculture, thereby
becoming & more sedentary people, Although embracing many Pueblo
customis and even religious beliefs, the Navajos remained a distinct and

fiercely independent people. The most significant developments in their ‘

culture would not occur until contact with Europeans. ‘ .

The first documented encounter between Navajos and non-Indians
oceurred in 1583, Exploring the vast Southwest domains which Spain
Mimed, a small company of Spaniards encountered * poaccfﬁ) Indian
mountaineers who brought us tortillas even though we did not need

them.”* This and later expeditions introduced the horse to” the

Sonthwest.

In 1598, Don Juan de Onate arrived in’ New Mexico, as governor
of the province. Accompanied by. an impressive entourage of soldiers
priests, servants, settlers and thousands of livestock, he intended the

establishment of a permanent colony. This goal ‘was often delayed by -

Onate’s futile explorations for the fabled Seven Cities of Cibola: and
other treasure cities.

~

The Navajos had no-formal contact with thns community. However,

they Ix¢quently made daring,raids, taking sheep and horses. .In time,
small herds of sheep were acquired. Nevertheless the Navajos still
remained primarily an agricultural people; the transition to a pastoral
ecohomy had not yet been completed.®

Spain’ s>pohc1es to her colonial possessions  were characterized by

* Clyde Kluckhohn and Dorothea leighton, The Nacaho p. 3.

*The Pueblos raised corn, pumpkins, heans, gourds and cotton, and manufactured
a variety of stone lmp!ements and tools. ‘They alsa pzoduced beaxitiful textiles and
intricate jewelry. Their most remarkable accomplishment was the cliff houses con-
structed on canyon walls.

" Terrell, p. 19. The mission was led by Amomo de Espejo and Fray Bernardino

Beltran. It is plausible that there were encounters between the Navajos and the '

Coronado expedmon of 1540 although no mention is made in the preser\ed docu-
Jnents.
" *Kluckhohn and Leighton, p. 5.
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arrogance and cruelt) The Pucblos, carly subjugated by Onate,

wete held in a system of chattel slavery in violation of royal decrees
prohibiting enslavement of Christianized Indians. Aligned with the
civil authorities represented by Onate was the Catholic Church, which
had been granted significant authority to colonize and subdue the
province. Responsibility for conversion of the Indians was assigned to
the Franciscan friars. New Mexico was divided into seven mission
districts, onc of which—"Jemez and all Apaches in its sierra and

‘ nclghborhood“-——cncroachcd upon the eastern border of Navajo lands.'®

The mission established at Jemez was unsuccessful. The Navajos were
clusive; their presence in the area was evidenced only by their plunder-
ing raids, In response to Na\ajo incursions, Onate dispatched a con-
tingent of soldiers in a futile attempt to defeat “the Apaches who were
killing people and stealing horses.” **

- In 1607, Onate resigned his office and returned to Mexico. The
Navajos continued their raids, bummg Spanish settlements, siealing
livestock, and llberaung Pueblo slaves. Spanish patrols were con-
sistently unsuccessful in pacifying them. The province remained in a
state of turmoil and the appointment of Governor Pedro de Peralta
in 1609 did not improve conditions. Internal conflicts exacerbated
the situation, most prominently evidenced by a bitter rivalry between
the Franciscans and influential colonists for the control of Indian labor.
Indian labor was exploited by securing encomiendas, a harsh form of
peonage whereby the holder was awarded the right to employ Indians
at designated wages. Pro\'mom for compensation were typically ignored

* An example of Spanish-cryelty toward New Mexican Indian tribes occurred in
1599. Onate demanded that each putblo provide its Spanish overlords with tribute
in the form of food and ckuthing.  The Kem neighbors of the Navajos, fonsidered
the demands excessive and revolted. Onate dispatched soldiers to punish the Keres

“as.a warning to everyone in this kingdom.” In command of this assignment was
Vicente.de Zaldivar, a nephew of Onate. Fight hundred Indian men, women and
children were killed. When the Keres begged for mercy, prisoners were brought out
and slaughtered. Five hundred women and children and 80 men were brought to

. .San Juan as captives. There, Onate ordered that snales o.¢r 23 years of age were to

have a foot cut off and enslaved for 20 years; women and younger men were
sentenced to slavery; girls under 12 years ‘wese given to Fray Alonso Martinez for
dutanuan to Spanish families "in this kincdom or elsewhere” Sce George P.
Hammond and Agapxw Rer, eds. and trs. Don Juan de Onale. Coloniter of New
Mexico,

¥ At this time., the Spa\msh included the \a\ay,s in the term “Apaches.”

The [riar in charge of (hn jurisdiction was Fra) Alonso de Lugo. Sce Hammond
and Rey.

' See lammond qnd Rey.

,b
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and Indian lands were arbitrarily confiscated with the indenture of
their owners. ‘

Navajo-Spanish relations during the 17th century assumed a recur-
rent pattern: skirmishes, Navajo raids, Spanish reprisals and punitive
campaigns. However, contrary to Spanish documents of the perjod,
the Navajos were not a warlike people. ‘I'iey engaged the Spanish as
raiders, not as fighters. Unlike the military cultures of the Utes and
Comanches, the Navajos participated in war only in reprisal, The
Spanish were never successful in subduing the tribe; attempts at con-
version to Cutholicism resulted in failure,'?

It was not until 1642 that the Spanish were moderately successful
in temporarily terminating Navajo raids. The delay was caused in
part by the acute conflict between the Francitcans and the secular
authoritics, each faction wishing to exercise the prerogatives of the
other. Violence crupted when the Franciscans established factories
supplied with forced Indian labor and assumed control of Indian
slave  distribution-—both. privileges of the civil governor. Governor
Luis de Rosas incircerated a priest and armed conflict ensued. n

1641, the Franciscans gained control of the provincial government

and retaliated against'the Navajos who had participated in numerous
raids during this period of dissension. The Franciscan offensive pro-
duced “temporary success; numerous prisoners were captured and
enslaved;; crops were burned; villages were destroyed. However, during
the 1650, the Navajos continued to keep the Jemez frontier in a
state of turmoil, raiding livestock and threatening settlers.!?

In 1680, New I\[cxico'cruptcd in Indian rebellion. For years, the
policies of the Spanish had engendered hatred and frustration in the
Indians. Through a continuing series of regimes, Spanish governors had

enslaved and mistreated Pucblos and Navajos. Crops had failed in
mnany areas and the province wis devastated by starvation and disease.

Converted Indians were hanged and flogged for reverting to Irdian
religious ceremonies. Under the teadership of Pope, a medicine man

~ from San Juan, Navajos and Pucblos united and revolted. Four hundred

settlers and twenty-one priests were surmmarily killed, ‘Unable to sustain

“* Despite this disma! record, Spanish cleries continued to claim outlandish nutnbers
of Indian converts; Sce the Memorial by Fray Alonso Benavides, a comprehensive
repost to the King of Spain, replete with cxaggeration and overstatement.

“*Frank D. Reeve, “Seventeertth-Century Navaho-Spanish Relations,” 32

New
Mexico Historical Review 51 {January 1957),

O
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1]
the onslaught, the Spanish retreated 1o El Paso and abandoned New
Mexico to the Indians.* ' ‘
The hiatus in Spanish rule was essential for Navajo' acculturation.
The cqntact with Pueblos during this period was mogt pronounced:
Navajos adopted weaving; Pueblo religious customs influenced primi-

_tive Navajo theology; intermarriage was common.'®

The cighteenth century pfoduced a monotonous record of Navajo
plunderings, Spanish reprisals, fragile peace accords, and Navajo
plunderings. Although New Mexicod had heen reconquered by Diego
de Vargas in 1692, the Navajos remained unsubjugated and continued
their'depredations. In response to Navajo incursions, cxpeditions were

.dispatched whose aim was not only to punish but also to supply the

;o lucrative slave market cstablished at. Taos.!*

During this period efforts’ at conversion to Catholicism were con-

- tirued. All were futile except for the ephemeral success attained in 1744.

The Navajos agreed to ‘swear fealty to the Catholic Church if the
-Spanish promised to protect the tribe from devastating Ute attacks.
Two friars spent six days among the Navajos, reporting the conversion

_of 5000 Indians. By 1749, two missions populated by Navajo converts

thad. been “established. One year later, the friars were expelled, the
Navajos abragating “their - pledge. Subsequent investigation revealed

~ that no efforts had-been made to stop Ute raids and that the friars
- had liberally promised gifts which had not been detivered.!’

Commencing in 1769, Spain issued a series of land grants to settlers

‘who requested permission to move west of the Rio Grande River.

. Although each grant contained provisions recognizing Navajo rights,

-

Indian ownership way flagrantly disregarded. Attempts at Navajo
divestment produced tensions which erupted in fighting 'in 1774, By

+ 1780, the Spaniards were expelled from this area and the Navajos

reclaimed their lands.' '
‘The early nineteenth century witnessed a continuation of the Navajo-

. Spanish relations of the preceding century: raids, reprisals, precarious

4

* Terrell, pp. 43-8. The Indians attempted to destroy every vestige of the Spanish
presence. Missions, farms and factories were burned. Every person who had been
forcibly baptized was thoroughly washed with yucca suds.

“See Evon Z. Vogt, 'Navaho" in ‘Perspectives in American Indian Culture
Change, ed. Edward M. Spicer p, 301. .7

“gee A, F. and Fahny Bandeber,']{istorical Documents Relating to New Mexico.

\" Frank D. Reeve, “The Navaho—Spanish Peace, 1720's—1770’s,” 34 New Mexico
Historical Review 2540 (January, 1959). '

“Lawrence C. Kelly, The Navajo Indians and Federal Indian Policy p- 4 See '
also, Frank D. Reeve, “Navaho-Spanish DipJomacy, 1770-1790,” 35 New Mexico
Historical Review, 200-235 (July, 1960). «
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treaties. As Spain's control over her American colonies weakened,
Navajo plunderings increased in boldness and magnitude, and Spanish
troops continuously invaded Navajo territory. With the decline of
Spanish authority, the Navajos emerged as the “most impressive pastoral
culture in aboriginal America and ruc{of the dominant military powers
in the Southwest.” !

In 1819, the Navajos concluded their last: peace trealy with Spain,

It was broken several months later when forty Navajos entering Jemez
- to trade were murdered by Spanish citizens led by the local iffayor.
The kilférs were arrested but later released when Mexico gained its

~ independence from Spain. !

In 1821, Mexico won independence from Spain and asserted ‘control
over the province of New Mexico: However, the change in power
brought no alteration in policiés toward the Navajos. The Mexicans ‘
eagerly continued Indian chattel slavery and established active slave-

v trading centers at’ Abiquiu, Cebolleta,” Jemez and Cibero, Captured

Navajos were sold to labor on New Mexican ranches and in mines,
or were exported to Megico. Baptized by Mexican priests, Navajo'

+ childben were purchased for 150 pesos. The Mexican authorities actively

supplied human produce for these markets. After negotiating a treaty
with the Navajos in 1823, Governor Jose Antonio Vizcarra lannched
slave raids info Navajo territory. Later governors employed Utes,
Pucblos-and civilians to conduct slave raids, and slaving offensives were:
often dircc},tc’d by civilians without government sanction.?

Between 1822 and 1846, the Navajos retaliated against the Mexicans
in_hope,of liberating enslaved Navajos and in reprisal for invasions of
tribe 1; éds. Treatics were repeatedly. entered only to be abrogated when
Mexidan slave hunters attacked Navajo settlements.

?cspitc Mexican expeditions against them, the Navajos continued to
develop a prosperous economy and a sophisticated culture. The Prst
description of Navajos to appear in an American publication stated

/{hat the Navajos’ :

skill in manufacturing and their excellence in some usefu] and ornamnental
arts show a decjded superiority of genius over -all other tribes of the
Western continent. They have fine flocks of sheep, abundance of mules and
heeds of cattle of a superior kind, They have gardens and peach orchards.
Several articles of their woolen nanufacture equal the quality of ours™

;',Vogz, p. 293. - Y : -

¥ Ferrell, pp. 72-74. Sec also, L. R. Bajiley, Indian Slare Trade in the Sokthwc:t
(1966). N . B !
* Samuel Patton writing in the Missourt Intelligenser, Terrel), p. 76, N
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The Amerlcan Period
“Great nations like great men, should keep their promises.” 1

In August, 1846, Brigadier General Stephen Watts Kearney, com-
manding: the Army of the West, invaded New Mexico as part of the
.campaigns. of the’ Mexican War. The province offered no resistance
and was quickly placed under American military control. Ignoring
regulation of the Navajo slave trade, Keatraey astured the New Mexi-
¢ans that American forces would halt Navajo raids.

The first American military campaign against the Navajos com-
menced in October 1846. The expedition was concluded by a treaty
signed at Bear Springs. In addition to provisions assuring peace and
regulating trade, the document proclai that Indians would be
considered Americans, that Indian slaves would be liberated, and that
property illegally obtained would be returned. The Bear Springs treaty .
was never effectiye. Congress never ratified the compact; the New
Mexicans continued to hunt Navajés for the slave markets; the Navajos
retaliated with plundering raids. : K

The next fifteen years provided a heritage of numerous military
~operations; of a succession of Navajo raids and “incidents;” and of

. abortive attempts at any lasting peace. Stability was complicated by the

inability of the Americans to control this vast area and by their
inability to understand the political structure of the Navajo, Tribe.
The Navajos had nd elaborate political strata; therc was no sypreme
chief whe exercised plenary power. There existed local “headman,”
but these figures cxercised jurisdiction over only those within their
.immediate control. In treaty ceremonies, the Americans regarded the
sheadmen as tribal chiefs and assigned responsibility to the entire tribe
when provisions were vivinted by Navajos not subject to the docyment.

« ~ Consequently, Navajos residing near American settlements were sederely
punished for the depredations of Navajos living far to the West. The'
situation was exacerbated by New Mexicany who, invoking American .
territorial regulations for recapture of stolen livestock, invaded Navajo
settlements on slave raids. Further aggravation of conditions occurred
with the.influx of unscrupulous white traders following thé American
oc¢upation. In the absence of any regulations governing their actiyities,

“they traded knives and raw whisky for Navajo pelts and crafts at
unconscionable profits. In addition, they supplied guns and ammunition

~ which.were later employed in skirmishes with New Mexicans and
American soldiers. ' ' :

-y ¢

[ 25

C®Exparte Webb, 225 US. 663 (1912) - .
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In 1852, the federal governiment established Fort Defiance in Navajo
territory.” The' installation was located in a strategic pesition: Ameri-
can troops could patrol the area; New Mexican slave hunts could be
abated, The presence of the fort instigated a short period of peace and
trade relations were established with the Navajos. As much respopsible
as the Army presence for this périod of lranqulhty was the astute <
Indian Agent, Henry Linn Dodge. Upon appointment, Dodge immedi-
ately enibarked upon an ambitious program to .help the Navajos.
Without a military escort, he travélled widely throughout his vast
jurisdiction, studying Navajo problems and hearing their complaints, -
He attained a rapport with the tribe that was unmatched by any .
preceding official.?* In 1855, he made the unprecedented request that

- the Indian Bureau appropriate funds for farm implements for Nava;os. ,
Later, he employed a blacksmith and silversmith for instructioh in these
‘crafts, requested the establishment of a school, and even expended

personal funds for needed cquipment. - .

During this period, New Mexican stockmen continued to encroach -
upon Navajo lands. Although the tribe claimed an enormous territory,
the majority was arid and unsuitable for grazing. In order to avoid

+, further confrontations between Navajos and New Mexicans who oper- -
" ated under color of law, and to avert dangerous over-grazing, the
territory government proposed the establishment of a permanent Navajo
reservation, In 1854, Congress tnacted the Indian Appropnatlons Act
"~ which authorized the territorial governor to enter into a treaty with
- the Navajos. The treaty announced the boundary lines of the pro-
' posed Navajo country. The tribe forfeited significant territory includ-
ing |mportant holy 'shrines and ancestral lands. In return, it was to
receive supplies, farming implement instructors, and annuities for the
tand ceded. In addition, New Mexican stockmen would be prevented
from trespassing on these lands and the army would afford protection
from hostile Indians. On the endorsement of Dodge, the Navajos
assented to these provisions. However, the treaty was. never honored
by the United States: New Mexican stockmen continued their incur-
sions; the -promised funds and supplies never appeared; no effort was

made to protect the Navajos from aggression. Although Congress never
ratified the treaty, the Navajos were castigated each time they retali-

1 y o
- d

"'I‘he site selected was called 'I‘sehouohlk, “Meadowl Between Rocks" It was &
holy place revered by Navajos who visited its shrines, .
)  This was in part due to Dodge s marriage to a Navajo woman who was related
* to the influential Navajo, Zarcillas Largo. ‘The Navajos christened him “Red Shirt”
See R. F. Van Valkenburgh, “Captain Red Shirt,” New Mexico magume (July
1941).
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ated for New Mexican slave raids or trespassing livestock. Moreover,
the American commanders scrupulously adhered to the boundaries
cstablished by the treaty.

In 1856, the competent and popular Dodge was killed by an Apache.
‘Two years later, the uncasy peace won through his cflorts dissolved.
The military commander at Fort Defiance had seized a large‘tract
of traditional -Navajo pasture,.When Navajo horses encroaching ¢n
this preserve were shot,/the Navajos retaliated by killing the com-
mander’s personal Negho slave! A punitive expedition escalated into
hostilitics which climaxed in an attack on the fort in 1860.** The area
then returned to its pattern of attacks and reprisals. The situation was
further complicated by a Mormon campaign “to bring about a peaceful
settlement between: the Utes and Navajos in an attempt to turn the
~ two tribes against the United States government.” #

The outbreak of the Civil War prompted the withdrawal of forces
stationed at Fort Defiance. The Navajos took advantage of the Army's
preoccupation with the war and multiplied their raids on white settle-
ments. In 1863, Brigadier General James H. Carleton arrived from
California to engage any Confederate forces in the area, Since the
Southern army had fled before the union arrival, Carleton directed his
attention to the Navijos. After conferring with the territorial governor,
Carleton launched a campaign which, while partly a punitive expedi-
tion, would result inthe establizhment of a lasting peace through the,

- wholesale removal of Apaches and Navajos to a reservation in castern
" New Mexico. Carleton’s vision was T

+ » + to gather them togsther, little by little, on to a.reservation,-away from the
haunts, and hills, and hiding places of their country, and then to be kind to them; "~
there teachqtheir children how to read and write; teach them the truths of Chris-
tianity, Soon they will acquire new. habils, new ideas, new modes of life; the old
Indians will die off, and carry with them all fatent*longings for murdering and
robbing; the young anes will take 1°heir places without these longings; and thus, little

by little, Navajo wars will be remembered only as something that belongs entirely
to the past.” C :

~ The site Carleton selected for the reservation was Bosque Redondo,
located 180 miles southeast of Santa Fe; a new military installation,

* Edward H. Spicer, Cycles of Conquest: The Impact o} Spain, Mexico; and the
United States on the Indians of the Southteest, 1533-1960, p. 217.

® Report of Sccretary of War, 35th Congress, 2nd Session, 1858. .

¥ James I, Carleton to General Lofenzo Thomas, September 6, 1863, in U.S.
Congtress, Senate, Joint Special Comnittee, Conditions of the Indian Tribes, 39th
Cong., 2d sess., 1866-1867, Report No. 156, p. 134, There is some support [8r the
position that Carleton's decision to remove the Navajos was motivated by a belief
that Dinetah was rich in mineral wealth. See ‘L'errell, pp. 161-62. '

;
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Fort Sumner, would guard access to the area. This region was grossly
unsuited for habitation. The dry, parched land was barren except for
occasional cottonwood trees. The soil was unfit for cultivation because
of a dominant presence of alkali, The water supply furnished from the
Pécos River was foul and gencrated disease.

Responsibility fog bringing the Navajos togethcr for transport to
Bosque Redondo \fjs delegated to Colonel Christopher “Kit” Carson.
The Navajos were given until July 20, 1863 to surrender. When only
a few Indians responded to this order, Carscn invaded Navajo country.

. The land was methodically pillaged; livestock were slaughtered; un-

armed Navajos who resisted were shot. Suffermg from exposure, many
Navajos surrendered. Others attempted to negotiate with Carson, offér-
ing guarantees of lasting peace by constructing their hogans within -
site of Fort Defiance.®® Carson refysed to hear their pleas and con-
tinued his implacable destruction of 'Navajo food supplies, reducing the
tribe to starvation. By autumn, Carson’s scorched-earth policy had
succeeded in destroying most of the tribal livestock and grain. Carleton
accelerated the program by ordering that each Navajo male was to be
shot or taken prisoner on sight.

In early 1864, starvation and {reezing lmpellcd substantxal groups
to surrender. Although emaciated and almost naked, the Navajos were
issued meager rations and occasional garments. Hl-treated, many died.

In March, the “Long Walk” to Fort Sumner and Bosque Redondo
commenced. 8,500 Navajos eventually made the exhaustive 300 mile
journey on fopt. The hardships they suffcred were eclipsed only by those

- experienced” at Bosque Redondo itself. Many died enroute,’® and
* children were kidnapped by Mexican slave hunters. ’

The utopia that. Carleton had, envisioned at Bosque Redondo never
appeared.* The makeshift shelters were in a state of sevére delapidation,
and for protection the Navajos were compelled to dig-holes and cover
them with woven grass mats. After the meager wood supply was ex- -

%

1

. ™ Carleton refused to accept any compromises. He instructed Carson: “Say to
them-—'Go to the Bosque Redondo, or we will pursue and destroy you. We will not
make peace with you on any other terms. . .* This war shall be pursued a‘gainst you
if it takes years, now that we have begun, until you cease to exist or move, There
can be no other talk on the subject.’.” See Dee Brown, Bury My Heart at Wolmded
Knee, p. 25.

® Of 2400 in one group, 197 dxed beforé arriving at their destination. In another

- group of 946, 110 died. »

' ”Desp;te the prevalent conditions, Carleton glowmgly ‘described the Bosque to
‘his supenou as “a fine reservation. . . . There is no reason why they (the Nava;os)
will fot be the most happy and pmsperous and well p!ov:ded for Indians in the
United States" Brown, p. 30,

Q
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“hausted, only mesquite roots remained for fuel. The agricultural para-
dise dCSCl'Ide by Carleton never occurred. The soil ‘was unsuitable for
farming and the Tribe was furnished with few farming implements.
Drought, hail, insects and floods attacked plnnted crops i“a” perpetual et
cycle of destruction, More formidable was the psychological impact on ~

" the Tribe. Accustomed to activity over vast open spaces, they were , . .
“homesick and miserable in group confinement.

There was also the constant presence of disease 4nd death. A ma;or .
cause was the “black and brackish” water supplied to the reservation.
Another contributor was the rations issued upon crop failures. ‘In
autumn, 1865, the Navajos were furnished meal, flour and bacon which
had been condemned as unfit for American soldiers. For those Indians
attempting to escape from these miseries, Carleton ordered the post
commander to shoot every Navajo apprehended off the reservatxon with- \
out a pass.. -~

. In 1868, the Bosque Redondo experiment .was officially dxscarded A
treaty was signed which permitted the Navajos to return to a new '
reservation established in' their homeland. Four million acres were segre-
gated for their exclusive use.®* One school for every 30 children was to
be provided for those Navajo children who could be ‘induced or com-
pelled to attend.” Food, supplies, and equnpment were to be furauished.
In return, the Nava]os agreed to abandon raxdmg and plundérmg ‘

«

- Although the rcservanon was established-in Navajo country, the fed-
" eral government failed to abide by many of its 1868 treaty obligations.
Only one inadequate school was constructed. Commitments of fobd -
provisions, supplies, and agricultural implements were wahtonly lgnotedd"
Appropriations for the Navajo Agency were_ msufﬁcu:nt to satisfy mini-
mum requirements. . : o

2 ® *

Through countless tenures of Indian agents during the last part of the
nineteenth century, the Navajos made some economic progress.-Popula- *
“tion increased rapidly, livestock multiplied, and land: tnder, cultivation - .

- expanded. However, the area remained an abyss of poverty ‘and the per-
|, sistent theme became a struggle with whites for fand. .

@

Compouhdmg the economic despair of the region weie the attempts s
by goverAment ofﬁcxals tq compel American acculturation. Illustrative .
_of thi§ were the*numerous religious mlssxon groups who were granted

. S a2 L] . .
% This area was much smaller than the terntory the Na\ ajos hid prev 1ously oc-, 3
" cupied for generations. Available water resources were insufficient to mamtam the
' populatlon © , . . ; “

L
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- educational jurisdiction on thz'e reservation,*® The programs lnauguratcd
by these groups produced prénounced cultural disorientation and severe
emotional trauma.'® Education consisted of efforts to erase native cus-
toms; and attempts to assimilate American values and Christian princi-
ples. Even after federal subsidies ceased {or sectarian schools in 1917,
the mission schools'¢ontinued tq operate.” . ‘

« By 1878, the reservation establishied in 1868 was over-populated and
overgrazed. Although the tract encompas'scd a vast area, much of it was
‘unsuitable for ‘agriculture or grazing. There followed a series of land
acquisitions by Various administrations until today the reservation com-
prises over 15 million acres. However, many of these additions were
worthless . for farmlng or graging. Moreover, when Navajo livestock

~entered the public domain to graze, heated conflicts ensued with white
ranchers. Hostility with white stockmen continued as long as the reserva-
tion remained inadequate for Navajo economic support. Indeed, the
record during this penod js punctuated by the unrelenting efforts of
commercial interests to seize Indian lands.

The Dcpressxon years of the 1930’s ushe¢red in a peripd of severe
poverty for the Navajos. Reservation ranges were overstocked and over-
grazed. Hundreds of families were destitute and completely dependent
upon relief from federal agencies. With the p agc of the Indian Re-
organizatian Act in 1934 and other lcglsl n, the government ini-
tiated a massive program of public works and conservatlon and a plan
for development of Indian sel{-government. Particularly controversial
was the livestock reduction program inaugurated to prevent continued -
erosion of overgrazed fand. The Navajos, who mcasurcd their wealth'in
sheep, adamantly opposed this policy, and economic explanations could -
not dispel their view that reduction generated senseless waste.’® The
rancor that this program produced would infect future Navajo-fcdcral .
relations,

During World War 11, Navajos served the war effort with dlstmc--
tion. 3,600 saw active duty while more than 4,000 performed war-
related dutics on and off the rcservmon.“ Howcvcr, the post-war ycars

¥ Mision schools were operated by the-following religious orders: Presbyterian,
Methodist, Catholic, Christian Reformed Church, Mormon, Mennonite, Seventh-Day
Adveatist, Navajo Gospel Crusade, Church of the Brethren, Quakers, Plymouth
- Brethren Church, Global Gospel Felio\«sblp. lac., and Nava;o Bible Academy.

Y\ Terrell, pp. 223.234,

¥ Cong. Record, 73 Cong., 2 Sess. (June 18, 1934),

¥ Tom Sasaki, Fruitland, New Me:uco, A Navaho ‘Community in Transition, pp
34.36.

* Jane M. Christian, The Navajo, A Peopk in Transition, Part 1, P 23, v
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witnessed a return to economic privation, The wartime jobs created for
the reservation disappeared and annual family, income fell to $400 from
an unprecedented $1,200.

Despite the elaborate Navajo-Hopi Long Range Rehabilitation Act®®
and other legislation, the Navajos continue to live in severe poverty.
Financial assistance has been furnished, but the complex cycle of pov-
erty and despair has persisted. As one observer has roted: *““The Indians
. recelved help, but never learned to help themselves, It was like giving.
morphine to a patient dying of cancer; it killed the pam but not the

disease.”** ,

7 1d. at 24.

s

* Cong. Record, 81 Cong., 2 Scss. 2085, 2088-2089, (Fcbruary and Apnl 1950)

)

It was enacted on Apzil 19, 1950.
" ®The R:gum, (Santa Ana California), May 5, 1968 at A 15, Col. 4.

i
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’ _ Appen&ix B
‘TRIBAL HIERARCHY

Before their exile to Bosque Redondo and subsequent return to reser-
vation lands in" 1868, the Navajos were loosely organized in various: -
bands, each headed by its own leader. “In a polmcal sense a Navajo
tribe did not exist at the time of the American occupation of the South-
west, The people shared a common language and culture, but their
_political organization did not extend beyond bands, or famrhes, led by
headmen called naat’aanii.”* ’

“

Between 1901 and 1908, the Navajo reservation was divided into ﬁve
districts for administrative purposes, No substantial developments
occurred in Navajo tribal government, however, until 1921 when il
was discovered near Shiprock, New 'Mexico. To facilitate negotiation of
oil leases, the federal government provided for the election of an all-
tribal council.®

During the 1920, Agent John Hunter established a formal organiza-
tion called a “Chapter” in the Leupp Superintendency. This institution
soon spread to other areas, ‘inaugurating the commencement of local °
Navajo government.!

The impetus for local chapter houses emanated from the fact that
“larger community problems in the increasingly formalized political sit-
" uation cannot be successfully handled by the old Navajo type of kin-
based units. The Chapter is a territorial organization, geared to the
problems of the local group. Since traditional Navajo Society offers no
model, Navajos have institutionalized the Government-devised form-in
which they had acted under Bureau tutelage.”® - S -

There are at present 78 Navajo Chapter Houses. Each has a secre-
" tary and other local officers. Each elects a Chapter delegate to represent
local members at the tribal council. The tribal Chairman and V:ce-
Chanrman are elected by secret ballot on a tribe-wide basis.*

Y Terrell, p. 279, ‘
* Underhill, p. 220.

* Berard Haile, O.EM., Property Concepls of the Navajo Indians, Amhropolog\cal
" Series No. 17, p. 2.

¢ Mary Shepardson Navajo Ways in Government, Amencan Anthropological Asso- )
ciation, Vol. 65, No. 3, Part 2 June 1963, Memoir 96, p. 15. - ¢

Y 1bid, p. 84. v

* Jaines F. Downs, The Nula)o, p. 125,
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