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tmxcuz\cs I\S A MEANS” OF secmr, 'ownor,:.- THE UNITED STATES EXPERIENCE

by Arnold . Leibowltz . : ]
Ve . - ' : BEST COPY RVAILABLE
-JNThOJUPT[O? BT \
The approach’to be adbpted herc 15 to view language as prlmarlly [

. \ . .
a means, qf control rather than as "a means of communlcat}on,“ l/- -
RS ‘ Tk

Ma mcans of soclal 1ntercour°e,' Ma. soc1etal resource,“ 2/ or the
host of oLher deflnltlons Mhlch come to the fore when language is
’dlscussed.' o o :

P
The plop031t10n, language 1s a form of control, contlnues the theme

.othCk by researchers who have 1nvest1gated the purpose of language

and speech 1n chlldren and adults. 3/ Thus, Plaget in answerlng

the qucstlon of whaf lS the»funct:on of the speech of chlldren, "What

~

'are thg( needs which a Chlld tcnds to satlsfy when . he talks"", concludes

*

“that it is used to control one s own behavvor and mental processes->

. .
3

"it is flrst 1ﬂd foremost to hlmself, and that speech before 1t can

be used to soc1allze thought, serves to qpcompany and relnforce

¢

'1ndlv1dual act1v1ty,' 4/
\

Other researchers, relating language and thought‘ have noted the

1mpprtanCL of language in orderlng the env1ronment and absorblng

.
’

1nformatlon from the worlg qut51de.

»

R One is thus led tor believe that, in order - for  the

child o use language, as an instrument of thought, 2
he must first bring the world of experience under ) '
the control of pr1n01plcs of organization-that are

in some degree isomorphic.with the structural

principles of ynta/. - Without sdecial training in

o D the symbolic repres entation of experience, the child

grows to adulthood stil.l depending in large measure
on the cnactive and jkontic modes of repreSenting

. and organizing Lho wvorld, no matter what language he
spcaks "5/ : )
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‘The importance of lanquage din framxng and analy_)ng ikonic messages

was chrefully exper;mented with and Lhe reqults summarlzed as follows.
2 \
4 Y. ..when both enactive and verbal ‘messages are saying ‘
d 'same' and porception alone is algnaling a difference, .

the two Wwin out over the one. Thus it is only when

we marshel both enactive and stbolic forces.against _

the ikonic that the ikonic finally gives way. It is .. -

when the child is both saying and doing that he learns T

not to believe fully what he is seeing. Excépt for : .
¢+ - the interac¢tion among dlfferent modes of represvntatlon,

" learning could not oeccur.' 8/ ﬂ",

If 1angvage is uscd by the Chlld to- control hls environment, to

s

oxder ~ it ‘and perceive 1t unamblguously, a number of Sovxet

rescérchers pointed out that adults used ianguage to control hlm:

]

“Investlgatlons indicate that...voluntary attention
is tightly connected to an increase ih the role of
linguistic components in regulating the child's
activity. These components may occur in the form of
verbal instructions from an adult, as well as in the -
form of linguistic aut051qnalllng, ie., verbal

_dQSLgnatlon by the child himself of those elements
w. in the situation which require attention durlng the
fulfillment of activities..." 1/ .

In Chort, language as a mecans of control. is a van%age point élready’

f

found to be’of con51derable utlllty in studies of chlldhood develop—

ment and learnlng

4

] . '

This viewpoint also permits problems of multi—culgﬁrai"énd multi~
‘ - . - ) '~ ’ coa . )
linguistic societies to be.analyzeq in the same’fashion uSed by

.pOlltLCdl sc1ent10ts studylng federalldm and empikc, namely, in Lerms

of the dl%txlbutlon of power between the central government and the

soc1oty's constituent elements. §/.There-are;a‘number of factors B

0 £ D '0‘
. . : o
.

involved in the establishment of the fed&ral're]ationsnip: miliﬁéry,
-diplomatic,_sciontific and economic. And these elements are also key
to the cvolution, the adaptation, of the federal structure., Lnnguage




,tc the centor or to permit a relaxation of the authority. 9/

;1anguege he spcoke.

. to soc10—11ngulstlcs not Only takes advantage of the- results avallable

; B ;' . J\ e - . ] E— ,‘ . L T ."‘_:v":
. - . )’I “3— . ) " ?"_\'v i
freedom and lanquage status 13 ong more elcment of the Federal

bargain, the mcans used by tho-governmont to assure a strongnr tie

| »

" .
\\ e
)

It al so roflects more accurately the role of language 1mposxt10n whlch

fo lows conquest. '"Language was ever the fellou of "empbire dnd

accompanled it everywhere so that together they wawed strong and

flovrished and together they later fell.“lO/ Thls is eaSLIy understood-
N ,
when one reallzes that its basxc nurpose was to exclude from access to
i Y
deer those who had not haad sufflclent contact w1th the conquerors.

to control by exclusion and limitation the dissident population.
- i N . " . ) e \' -

Frequently language discrimination was tied to religious.conflict.

Oné could identify the religion of a person in short order‘by the

4

e
I

Extending this- working deflnltpn- language is' a means of social control~~
!

from allied disciplines. but ‘also results in a number of. useful 1nsxghtp;'

T

As may be apparent this deflnltlon nglses to a new level of 51gn1flcance
governmeﬁtal actlons with- respect to language, spe01f1cally, offlcial f‘-

d051gnatlon ueually “found’ in constltutlons or- statutes. The p091t10n

>

pufforth ere is that the reason for the de51gnatloﬁ of language is

-

- solely to control, to limit access to. economlc and pOllLlcal llfe and o

o

" that the effect over time from both the vantage point of minority

language use ard status of their speakers . is very great. Although

.
~

“official-designation has so far been minimized in the litevature, if
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not totally lgnortJ 11/ it is in my v1ew the most significant act

*

- ‘ . .

e‘that a government can take. w:th respe,t to languagt plannlnq. Growth
or dlmlnutlen of language use relates not only to economic . or social.

contact but to official action in the area.,
L. .“, [ '

. s \ .
. : , P . L N : \
W It is difficult to analyze'carefully the effect of official desighation.

One has £o lhok at the means ‘by which the OfflCldl deblgnetLOﬁ is
a1r1ed out»through governmental organs ‘(the courts, the legltlature),
the'schoel system, ahd'in vatious economic‘actiﬁities. In addition,

.+ one has to examine the intent and actﬁal effect ﬁpon the nen~English

L speeking. We shell see; later in thiérpaper,in looking at the United
States e%petience”the very strong-effect official‘action (e%pfessed_

’ ,ih regulatlons and statutes) has had on non ﬁngllqh 1anguaqe use 1n the -
Unlted tates and the polltlcal and economlc condltlon of the non~6
English speeklng..
This emphas:s upon,off1c1a1 language d051gnatlon. hasthe corollary
.effect of indicating the great cap301ty.to effq&t dellberate language
chenge’}n a multinational society. quification; thus, is_npt.a
tccﬁnicel.issde dealiug»with nbnmalization or standardizatioh pf
variations in graﬁme; or spelling.ig/ ~The ramificationsfbf the‘legal
act go to the heart of the minority's role in the sdeiety.v The bltte;",
fights against official language de51gnatlon, espectally in the ’
schools, reflects thls.Enstlnctlve awarkneos by the’ mlnorlty tha&

what is at stake is thelr role in so e} and thaL the consequences

will be enormous._- - f_' _ "\
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rlndlly, tho apgroach ugqe,ted here does not view language as a

continuum so that issues of language, dlaIOCL and varlatlons in

o N M

regional speech patterns become inextrlcably merged ;- ather, IL

bellove thaL for the purpose of dlSCUbSl -guage and 1ts role

in a country, one must disct in the same way qhat a government

expresses its attitude toward language which lS in terms of whole

lanquages. There are now over 30 countrles An the world that have

Y ¢

expreqsed a view on, language in’ const1tut10nal documents and at least

twice that in statutory expre551ons and it is always expressed in

terms of whole languages. lg/ o, . oo
. I AR .

| . - . y/ ‘ ‘ . N
I shall dlSCUSS this thes1s by examlnlng the OfflClal language

ce .practlces of the Unltéd States.‘ There are advantages and dlsadvantages
K ©

in selectlng the United States. For one thlng the Unlted States does

not ‘have a constltutlonalry establlshed OfflClal langnage. Offlcial

»

dosxgnatlon occurs by statute or is. embodied in the case law at the -

’/ﬂederal or state level. As,a result off1c1al de31gnat10n, although
. |
more dlfflcult to follow, can be effected and changed more readlly.
We shall follow the evolutlon of off;c;al deslgnatlon to see when 1L

has taken place, when it has been changed, and the ef ect that this

has had On noniEnglish speakers in the United States.

! 1 .

e : N
- ' T . “

We shiall show that the evolutionaryekﬁttern.was as follows:

~
—

1. From 1789 to 1880 -no explicit designation of English
as the official language and aoreat tolerance for the
“use of other languages; . ' ({

. N L}

2. From 1880 to 1920 and. then’continuing until Yorld War 1I,
the gfficial designation of English at the state and
I'ederal level with the clear use of these language Yequire-

‘} ' ments to exclude and dJschnlnate aqalnst various minorities-

- and immigrant thdpo, and
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o | 3. flnc? Wo;ld_war‘ll, and espeglally in the last decade,
the relaxation of these reghirements and even the - Y
..encouragement of the use of other languages,
- ’ N ! ‘

.
.

We shall look at'langu;ge-designation in three gcneral are&s:

(1) the school system, {(2) political institutions (citizenship, - ' .

voting), and (3) the GCOHOmic-life'of the, country. The significant

< .

point to be noted is that languagefdesignation-in all three areas

followed a marked, similar pattern so-that it is reasopably clear .

- : S

-, thatone vas respondin§ not to the problems speciﬁicallyvrelated to

‘that area (i.e. ed%cational issues’or job requirements in the economic

P .

“" sphere) but to broader problems in the society ;o’which language was

but one response. Language desigration was almost always coupled with

restrictions on the use of. other languages ih addition to discriminatory

legislation-and practices in other fields against thegminorities who -

. spoke the language} including private indignities of various-kinds,

which made it cleat that the issue was a broader one,

¢ * 4

L] . . .
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L. 'The Off1c1al Lavquage of the School System

The psycho~llngu1strc and qoclo—llngulstlc tie appears closely
in the school system where the controlllng effect of ldnguage on

bchav1or and the organlzatlon of mental processes is greatest. The.

P

lack of arnormal:educatlonal respOnse, drop-outsg, relates to the .
fact that official designhtion of language indicates to non—speakerv

“that they no longer. have control of socxety and are uﬁllkely to play

LY

al srgnlflcant role within 1t.' R o

H . .

Thus, studies of biliﬁgual education have not shqwn significangf)'--'
learning differences in reading or mathematics between vernacular and

majdrity»landuage instruetion. 14/  The different scholastic effect, if

1

any, from instructioﬁ.in‘the vernagular or official languageAresults _
from the changed child's perspective toward society ahd this effects

e ' ;slgnlflcantly his attltude toward school. Thus, CarEer, after a’

thorough review of the problems of the educatlon of: the Mexican- .

~

Amerlcan chlld,-says-

"However, the crucial factor is not- the relatlonshlp between
home .and school, but between the minority group and the local
‘s\glety.. Futurg reward in the form of acceptable occupationgl

and social status keeps children:in school. - Thus, factors -
such_as whether. a community is soc1a11y open Or clesed, caste- .
like or not,, discriminatory or not, has restricved or non-
restricted roles sand statuses for its minority-group segment,
become as important as the nature of the curriculum or other Lo
factors in the school itself, or perhaps more important." 15/

LY

Y
- -

. Moreover, educators have noted the progres91Vcly larger dlvergence
. in achlovement that occurs with age between the Indian chilq‘and
' whrte child who start out at the beglnnlng of the school approxlmntely’

equal in achlevement tests. .
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S some have noted a serious gap at the fifth grade and then at

‘college. entrance when not only language skills are becoming .

c".

increasingly important. At these junctures, there are period of
coniscious awakening of social diffefendbs leading to alienation

and withdrawal. 16/ Analysis’ of the causus of Indian failure in

-

’

schools has increasingly focussed on isolation, alienation, dnd
limited opportunity in the society at large. 17/
\ ) o 7 o

In short, the effect of offxclal language de51gnat10n 1s greater
upon the child, famlly and soc1al environment than the issue would ,

appear to warrant if language is v1ewed as a communlqatlon mechanism

-

alone. And it is so perceived by the minority, groups.

a

~

For where a government embarks on what 1is eonceded to be one of its
functlons, the educatlon of 1ts people, it can 'do so in a- llngulstlcally:
neutrel mannex., The government’cen'llmlt xts.:ele\to prov1d1ng€§unds
fer school buildings, teachers and'text books. Teechers will etill' ‘
be hired, schools attended, and pupils taught, probably ih the  tongué ¢ !
desired by their parents, usually the vernacular language,18/ but

- always in the language they understand. Nothing need be said

officially about the lapguage in which the instructionéﬁs to take

place. *

LY S

And in the eaniy days 1n the hlstory of the United States, this was

o

[y

in fadtathe case. At that time a1l sehools in the United States

‘g wér»__lnanced=by private funds. hThe German schools of the 17%0'5

RR

were scctarian in chatacter; ministers were commonly the teachers.
. . : - . - N ]

' School instruction throughout~sennsylvania, Maryland, Virginia, and




lawrby whlch the German language would be taught in- the publlo schools

. e Cagm

the Cardlinas was given tn German, often to the cxclusdion of.Engiish.lgj
As the-number of German i&migrants ingreased duxing the perfod»fnom
1817~1835rthis‘educational pattern]oontinued. :In'the farming

districts -where they scttled, the Germows initially'had.no teachers

at their d1sposal who were famlllar vith English and,’ln any cvent,
there was little need for a command of English during those early4
settlement yearif But most 1mportantly, these immigrants threatened

no one. MosL of the newconers concentrated in tnose dlstrlcts where"'
there were few settlers before them, where the land was most readlly :
dVailable and cheap: the western frontlerlstates of In@lana, IllanlS,‘

Ohio, Wisconsin, finnesota, Michigan, Iowa, and -tlissouri. So they

were left alone. Qost of the earliest school laws made no'mention

L
-

of the laﬂguage to be’ employed in the publlc schools 2Q/ g

| During this_%nitial state of'tolerénce'there was . some offieial fecogni—»

~ : .
tion of plurallsm- Pennsylvanza passed a law in- 1837 permlttlng

German schools——ln some all 1nstructlon tras to be glven in German--~to

be founded on an equalrbasls with English ones. 21/ And, in that ssme’*

year, in response to the Gexrman demand, the Ohio legislature passed a

in th&se dlstrlcts where a 1nge German populatlon re31ded

-

A R \ . ’ ‘ )

At the local level, accommodations were also made to the native

~

Germanxschool populace. For example, in one dlstrlct in Wisconsin

<

one—th11@ of the textbook funds were Speclflcd to be spent for German

textbooks; in others sciool boards could hire only German~speaklng_

teachers; qnd frequently local school district records were kept in

- 'German.22/ *In Wisconsin it became: the norm that whenever a newly

c:eatcd school district contained a large German population, teachers

A
2\
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The teaching of German in the publlc schools came under severe attack inb'

AREE | X ’ . ’ ' .-lo-a ;" , . : (‘.,

L : . e ‘ . .
’ ‘5 " . . .

were hlrcd and the schools were conducted enLhor ChClUSIVOly tn German o

or in both Gexman and Lnglxsh 23/

Aftcl the Civil War Lhe foxces of nativism,led by the Amerlcan Plotectlve

£
*

Association (APA), ended the period of leniency for the German communltyfd

th® 1880's.. Restrlctlon of non—Engllsh language 1nstruct10n was not

_rationalized on technical or educational grounds: rathex, the legls]atlon

M .
was based on a number of political and gconomic con81derat10n¢ which,
vhen combined)-had made the recent immigrants a formidable threat.

’

Inmigration reached an all ~time high Ln the 1880 s and, since declarant E

’allens were permltted to vote, the new Jmmdgrants threatgned Lo cnange . ~v

the political balance in many states. 24/ Further, @ost of the newcomerq

WLre Cathollc. Thus, religious blgotry was added .to xenophobia and to

the economlc threat caused by their cheap labor floodlng the markeL. 25/

At

The APA moved agalnst al;ens on two fronts: tbeir language and their .

church. G ' o .
‘ ; , . '
5

The remedy developed by the Germans was the use of the privagé‘and

<8 L]

parochial schools for'instruction in the mother-tongue, 26/ since the

.

_ NIRRT N .
restrictive school laws at that time made little, if any, mention of "
schools other than public schools; The practice became so widespread

that,‘ln largely ‘German dlstrlcts, "the parochlal schools in honnpéLlon’i

with the Roman Cathollc and the Lutheran churches haa, to a very Pon~
siderable degree, dlsplaced‘publlc schools." 27/ o

L] g " ‘
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sere T TL wasa remedy that was viewed by opponean’as a dLr ct

o insult "contrary to.the spirit, gentus, and institutlons of

the Un5ted States" 28/ and as a potentxel menace to Amertcan
instltutions. Thus, in 1889, leOislatxon was proposod in a

- number - of states attempting to prescribe the use of English
An prlvate and parochxal schools.29 / '

.'thhe Cermans were strOngly‘opposed to “the laws not only on the .
school language grounds but also because these laws represented
an attaok on their religlon, cu]ture, and personal 1iberty.

They (the Germans) were convinced that (the laws)
arose from hatred to foreigners, that it was |
‘sinister in its purposes; in shoxt, that it was ...
intended as a blow against all they held most dear.
.~ They, on their part, protested that they had no
: hostility to the public schools nor to the English
' -1anguage...0ermans undegrstoad that the law was
aimed at the destructlonfof all religign. A panic’
- fear seized upon the minds of the lovers of ‘the
German language and customs... 30/

Legislation ~against Catholics was being passed at thts time
and gave further Justlfication to the fears expressed above
by the German Cathollcs. New state constituttoﬁs included
pxohibition against sectarian tnstructlon (e g., Nebraska in
1875, Colorado in 1876, Idaho, Washxngton, and Wyoming in
1889), numerous states enacted 1egislation barrtng all

. sectarian books not only from the classroom but from school
libraries (e.g., Kansas in 1876 Oklahoma in 1890 Idaho in

1893, South Dakota in 1901); prthbLtions of state aid to

church schools were strengthened by constitutional provis=
[g - ioas (e.g.,‘Notth'CarOlina and Texas in 1876, Delaware in -
SR 189?, Wisconsin in 1898. and_in 39 states by 1903). 31/

‘ Perheps the most heated contfoversy;abont the use of English |
~in‘the pfivate and patocniel schools took place in the German-~
populatod»states of Illinois and Wisconsin. The Edwdards Law

, in Illinois and the Bennett Law in Wisconsin were passed in

‘bg 1839, Both Laws required, for the first time, that parochial

-
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Llas’ well ‘as oublic achools teach elenentary subjocts in ehe B

} Lngllsh language.

And it was c;ear that‘educetional instfuction was only\péribheraily
involved. The reasoning may be exemplified by an editorial in the

N a i * ' - . ‘ N b
+Chicago fribune on March 15, 1890:

. Lo -0 i

In Illinois’and Wisconsin a contest between the
-supporters and enemies of the American free
schools, between the right of Americans to make: .
» thelr own laws and the claim of an Italian
o, priest 'living in Rome that he has the power to -
. ‘nullify them can have but one termination~-the -
defeat of such arrogance and presumption. 32/

‘Roger VaLl VicenPresident of the Catholic Truth Society,

answered that Catholics '"have nothing’ agatnst the demand’ that

'reading, writing, arlthmetic, and U, S, Hxstory be - taught in

‘the Engllsh 1anguage," but they objected to the sections that
- give local authorittes,power over the parochial school

., system, 33/. The Catholic hierareby in Wisconsin made a

similar statement of protest to the Bennett Law. 34/
3 : :

The German Lutherans of the states affected were caught in
" the middle of this anti Cathollc movement for they had a -
sizable parochial school system as well. They'saw tﬁese laws
~as a violation of the freedo& of cohsciencevby forotng'childrén
o . into the public schools or forcing upon them books "permeated a
" by the toxxns of atheism and irrelngon." 35/

LS
>,

" The Missour; Lutheranisynod appointed afGeneral_ScBooleom- _
mittee £d direct Che opposition to both the Bennett"and
Edwards Laws. In addition to'otber»respdnsibilittes, the‘
Committee was empowered to solicit contributions znd lend
ﬁLnaneLal aid to dwstrxct synods who could not me. the costs
incurred in opposing these laws, publxsh artxcles in the
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- | _
secular press, and secure. the nomination of candidates who
supported their positipn on the school question, 36/

Mith the exception of the Lptherans,‘ﬁhe majority of Protestdnt

donominations favored the new school laws, 37/

In the 1890 elections the Democrats, supported by the Gerxman
_Lutherans, the Polish and German Cathochs, the Scandinavxan

é

Lutherans, and the German Freethlnkers, won . in Wlscons;n and .
Illinois on anti-Edwards and Bennett platforms. 38/ Both acts were
repcaled in 1893 and the two states ‘passed compulsory attendance

legislation without any reference to the English language,

- The attacks of 1889~9l_left the;y_impact, however, on the German

v

schools. "The fbogiﬁg that English gained was notffaken back even

after the repeal of the...Acts." 39/

Thls 1ncreaaed interest ln Engllsh as the language of Lnstructlon

which began in the lat 1880s continued through Wworld War I. -

i
-

The increased migration .and the War b;qﬁght about a much éreater
emphasis on “Americanizatidh? 49/‘ ang the need f§r Ehg;ish as the
ihstructiOn mediﬁm'to effcc€’£his. Thus, in the decade 1913-23,
partly in response to the urging of the Federal government,'sﬁaéés

passed.as many statutes reguiring Englich to be the language of

» . .

—

)

v

1
-~
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’;,v»"lnetructlon in the pnbllc and prlvate gchools as had been/passed in

-/

all the years previously. In 1903, fourteen states had‘ﬁuch a statutory

requlrement; in 1913, the number had increased to seventeen, “and ln o,
. t - ’ i A

1923, the number was thlrty~four;4}/4 the same number,found;today.

/
;
/ 1
. / .
. b ;o 3
. ‘
y i /!

,The,e sLatutes were usually coupled Wlth .others relatlng to the >

<Amer1canlzatlon movement: the requlrement of the bledge of alleglance ;
f 2 ’ ;
to the flag, the teachlng oﬁ Amerlcan hlstory anq government, and,

most 1mportant to our concern here, the restrlctlon of the teachxng

of forelgn languages. . ' : ! v
A
& -~ s

The question of’the teaeniné-of German .in the-barbchial schools was :
revlved durlng the First: World War. At the onset of the War, state

ofch1als malntalned the rlght of private scnools to give 1nstruct10n

. in German.: One such OfflClaL declared: .

s’- Privatb parochial schools have the legal .right to

g conduct schools’ in the German language...so long as
they do not violate thoe law.orx fnterfere with the
' artylng on of the Wart42/ i - : .

_But anti-German feellngs grew and restrlctlve legxslatlon concernlng
the use of the.German language in the schools was 1nev1table.' German j

~ y

was s pe01flcally mentioned in the laws of several states.> But the : \

German provisions = in 1903 and 1913 were permissive while those- in
1923 were-giohibitive.dg/ Ohio ptovides an exceflent-example‘in this

regard. In 1903, -the pfovision was as follews: l q

* ,  .The Boar%)of any dlstr&Ct shall cause .the German
Language /to be taught in any school under tts .
control, duxing any school year, when a demand
therefor is mhde, In writing, by 75 freeholders -
resident of the dlStrLCt, representing not less
than forty pupils who are entitled to attend such
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. 'school, and who, in good. faith destte and intend to
S .. 'study the German and English Language together; but
SR  such demand shall be made at a reghlar 'meeting . R
*  of the board, and prior to -the beginning of the. ' . . o
school year, and any:board may cause German or

! "other languages to be’ taught in any school .under N
o ~ 1ts conuirol without such demand. : N |

. . In 1913, it was changed to” read..f

o . Boards of Education may provide for the teachtng
of the German language in.the elementary and high
“5chools of the strict over, which they have .con=-
\ff“h “trol but it shall onlykbe taught in addition and
- 4. as auxiliary to the English.langu..e. All the’
v common- branches in the public:schools must be :
- - taught in’ the English language. 44 /

_By 1923 the statute, in appropriate. part, read'

it , Sec\*7762-1. That all subjects’ and branches -
o -taught in the elementary schools of the State of
 Ohio below the eighthgrade shall be taught in. .
the English language only. The board of education.w.
- shall cause to be taught in the elementary schools -
41l the branéhes hamed in the...General Code. ' . A
" Provided that the Gérman language shall not be N
taught below thé eighth grade in any of elementary S
schools of this state. 457_ (hmphasis suppliedf(

-

v
§
»
?

The Ohlo statute and 51milar laws dgainst German 1anguage 1nstructlon e

were declared unconstltjtlonal by the bupreme Court 46/
. _

The leading case, Mezrr ' Nebraska,47/ made clear that the prohlbltlon 33
.“or undue lnhlbltlon of the use of teachlnq of a foreign. language 1s a -

a

violatlon of due process- and unconstltutlonal. However, 1t also :
X wt

expllcltly assumed that_a state statutory requirement of %pglish
instruttion in the public and'private schools was‘saazkioned by the

’4”o“~t1tutlor.ﬂ | ' C . . _ ' R

‘The Court sgid: : A
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civie dovel opmo.ﬂ by ...m.xh;Llnr: JSLroining and educatfag of
the ivwalire in foreien toagues nnd idenls bofore (REY cotld
1 Catyoeniiviy and :ﬂtﬁ!:sls.u_ Soaovican idonanty oad Pehat the o
Cledidgh denvunne shaitle e it Loeoosog the acothor t(n1glﬁ! vl
- all children reared in this State.'" It is also affirmed
" ' that the foreign born population is: very large, that certain
communitics commonty-use foreign words, follow forecign lcadersy
move in a foxreign  almosphere, and that the children are there~ . |
by hjndercd from oocomlng cltizens of the most uqeful type
and® the publiic s:iety is imporiled." , :

. ’ ) - 1)

"...The protoctlov of the Const1tution extends to all to g
"+ those who speak other lanmuages as well as to those bo1n with
English on Lho tongue. Perhaps it yould bhe hlghlykéfvmntageous ~_¢!
if all had ‘ready widerstanding of our ordinary speech, but SR
this cannot be coerced by methods which conflict with the
Constltut10n~~d d051rablc ond cannot’ be promoted by prohibited
means.

. "yt s'ud that the pPUrPOS ¢ ol the lerisintion s tOﬁ-omotc

-

”The deblre of the 1eg151atu ¢ to, fgster a h mogeneous people )
wvi-th American ideals proparoh rowdlly to un erstand-current , ‘
discussions of civic matters is easy to appreciate.” Unfortunate. -~
cypcr1cPccq during the lnte wiar' and aversidn toward every :
charactellst1b of truculent advcrsques were-certainly onough
to qulcheh that qsplrmtlon. But - the. 1nterferqnce is plain®

*  pnough and no adequatic reason therefore in. time of peace and .

- domestic {ranqulllnty hqq been shown, R e .

. . i
N V P}

i

"Thc pow er of the Stato to compol attendqrce at some schools ;
and to make reasohable regulations for all schools), includinﬂ'

. a_reguirement that they shall give instructions 'in English -
- 1is not qu‘éYionod. Wor has chalienge beocen made of ihe btate S

-power to pres cribe a curriculun for institutions which it S~

-supports...Our concern.is with the prohibition...No emergency . . %

has arisen which renders knowledge by a child of some lqnguage
other than English so.clearly harmful as to justify its >
inhlbitlons...“e are constrained to conclude that the statute

y as applied is arbitrary and without recasonabld relation to any:
end within the compcetency of the State." ;mehqsis supplled)48/

»

'

'Deép%he thg éoﬁrt ruiings, the prgcgicél‘efféct of World War I and the\

"‘éccompaﬁying state'legiélation résultéd_in;the"cérman language gffeqéively-
_belng drOppLd fron the high school curriculum.’ Thus,jin lélS‘épp;oximaéélyﬁ
324 000 “tudents wele studylng German. By|1922, four'years after World
>War I ended, the high schools had‘less than id,QOO students of Germaﬁ.4g/ ‘

hd t

. s i _‘. 2
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The zoad back was slow and world \ﬁir I1I made matters doubly dlﬁflcult.

’
1

The reeult wag that, although there yay an increase 1n the total hlgh

A s
sC00Ll ¢ ulaLlon from 1,300,000 in 1915 to 35,400,000 in 1948, Germa"

enrollment dropped in those years from 324,000 (25%) to 43,000 (.8%). 50/

’ .
' o «

ﬁ

-~

We havc focuesed on the German 1mmlgrant experlence for the sake of f

i i

contlnulty, but 31m11ar restriceive leglslatlon concerning the k_ '
-language of 1nstruct10n in the-school system took place generally

.durlng this perlod., Althougn.freqyently phrased~1n_genera1 terms, rev"

s r- : . -
wheh examiﬁed,it beeomes eieai that the leéislation’was?aimed.ate Y
<mineiipykgroups regarded as alien.or hostile to theemajority; 51/[“ A
For example, the'American Iﬁdian ahd Jaﬁanese groups saw efficiai
actlon on languaqe pollcy used to® contfbl and llmlt thelr role Ln

. ; - . /\./) !
- American life. 4 : SR 4 :

. oo- ' - , ™~ A
, ’ u" - ] 4 . . ( oo e { Lo

i

Lngllsh language 1nstruct10n in the Indlaﬁ schools was flrst mentloned 1n

P
Fl

- “the 1868 report of the Indlan Peace Comm1s51on and in 1879 the f?rst ”'l:_.

[N

'A off reservatlon boardlng school—~t1e Lnstltutlon whlch was to domxnate

‘e

Indlan education for the next flfty years—-was establlshed at Carltsle,»~

Pennsylvanla. The purpOSe of this school became clear in the succeedjng
deeadeei to separate the Indlan chlld from hlS reservat}on and family,
strip‘him of his tribal lore and mores, emghas;ze yndustrlal arte, and
Q'preﬁabéxhim in sueh a way that he’would never return to his éeople.
Languaqe bccame a critical elenent in this pollcy.“ Eaglish-laaguage
‘;1nstructlon and abandonmeﬁt of the natlve language became c0mplementary

means to-the end. 5?/ - .

.
T r
[ b

- The langdage issue,_which had received little attention, now was mentiondd
iﬁ‘almost every report‘concerned,with Indian education.. In 1881, the

Board of’ Indlan Commissioners, in their report to the President, said
« . _ . t . Bl

: ;
VERan this eubjeot ’

Full Tt Provided by ERIC.
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e ‘ The Policy: adopted of téhching only Engllsh )
1v .the Governmént schools is eminently wise.,. 0
we have already ralgsed two generations of -
Indians by unwise theories of education...a
v better system i{s now in use, .and we trust the
. time is not far distant when English books
*"ard the English language will be-exclusively'
T ~, taught in Indian schools. 53/ |

The coercive elements in such a policy become more apparent

_ later in their document.

But s0 long as the American pe0ple now .

nd that- Indians shall become white men

fChin-one generatfon...(*hey) must be compelled
to adopt the English language, must be so placed
that attendance at school shall be regular, and .
i that vacation shall not be periods of retro~
< gression, and must breathe the atmosphere of a

" civilized-instead of a barbarous...communrty.54/

‘By 1886, there did not exist an Indian, pupil whose tuition

~and maintenance, was paid for by ‘the V. S, government

who was permitted to study in any 1anguage other th&h .

~Engllsh. 55/ Aside from the forced use’ of the Eﬁglish
,.language, Indian dress and religious prﬁotices were pro~-

_ ‘hibited in the schools, and all males Gere ordered to cut .
' fthelr hair shor% (although many Indians believed in the

_ supetrnatural s{énificance of long havr) Further Indian

students were pumlshed for soeahlng thelr own language.\

. They remained 1n these off—resorvatlon boardlng schools for eight
yeazs under mllltary dlsClpllne. Durlng‘thls perlod the Indlan
students were not»allowed to see theirﬂparents. The dlscovery qf
-mlnetal wealth on the Pa01f1c ‘Coast and in the Rocky Mountalns had
'aq explosive eftect.on the populatLOn. Pressure also came from - )

o
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thc promottrs of the trahscontlnental rallroads who sought grants

of land along thelr rouLes. Thus, the bawes SeVeralty Act, whlch

-ustlered in the ellotment perlod of Indlan hlstory, was passed

Its essential features weres: ' (1) Trlbal land° werc to be leLded

and tne Pre51dent was authorlzed to a551gn or allot 160 acres to

»

'each Indlan famlly head, (2) Each Indlan would make hlS own selection,,
‘but if he falled or refused, a Government Age\\ would make the *

rselectlon, (3) Tltle to-the land vas placed in trust for 25 years;

PR A

" (4) Cltrzenshlp was. c0nferred uoon “all allottees and upon other

‘Indlans who abandoned thelr tribes and advpr*d ‘the habits of + '

.

01v1llzed llfe‘" {5) Surplus trlbal lands remalnlng after allotment

mlgnt be sold to the U S 56/ The allotment law and suhgequent
statutes set up procedures whlch reSu%&ed in the transfer of some_;

90 million acres from Indlan to-white owners in the next 45 years. 57/
b - ] .
. v A

Y

The Indlans, like the Germans of the.same perlod, neslsted such o
o attacks on their land, customs, and language. Many“refused,.for
example, tg send their chlldren~to-school and students freqUently
burned schools Jown. 58/ Congress, de31r1ng to break the re51stance,
passed leglslatlon 1n 1893~—repealed the - follow1ng year—-autnorlzlng
the w1thhold1ng of rations and fnoney from any Indlan famlly for an
Indlan child who shall not have attended sohool durlng the precedlng

£

. year, _ o o .
i . : -

.

“r
.

W, N. Hallman, Superlntendent of Indlan Schools in 1896, questioned .:

the educatlonal valldlty of the Government langnage Dollcy

-
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«ssthe dkear majority of Indian teachers have '
. labored under the delusion that they can hasten
the acquisition of the English language on the
part of the pupils by compulsory measures, :
~visiting more or less severe penalties upon the
unfortunate chlldren who were caught in the use
of the Indian spéech...To throw contempt upon
the child's vernacular...ls so manifestly un=~ ; e
reasonable and so pernicious in’ its pérverting . 1.
and destructive influence upon thé child's e
heart-life that it is a-wonder that it 'even
_+should have been attempted by the philanthropi¢ e —
fervor of workers in Indian schools. sg/ o e S
[
The mission schools whlch remained Stlll taught 1n a comblnaiion of

5 (4

English and natlve languages. As a result, at tne re?hest of Varlnus

Indlan trlbes,'contracts Mere’ made W1th the miss1ons in 1905, the o

T~

money belng taken from treaty and - trust (trlbal) funds., This use

1

. oﬁ trlbal funds was challenged as being’ contrary to the pollcy stated
j

-"1n the Approprlatlon Act of 1897, prohlbltlng an approprlatlon for
'educatlon to be used by a sectarlan school. The Supreme Court :

: }1eld, in 1908, that both treaty and trust funds to which the Indians

_ ’cOuld 1ay claim were not w1th1n the scope of the statute and could :

' be used for the mission schools, the only blllngual schools for _

\,
Indlans._Gg/

It should he clear from thls brief rev1ew that off1c1al action on L

4

Alanguage was hot related to scholastlc achlevLment but wes belzg viewed
‘as a controlllng and coercive device relatlng to a number of o her

: .
ssiles with respect to the Indian's role in Anerican soc1ety.
. ~ » < N

.

.. .
The expcrlence of the Japancse-Amerlcans 1n the United States provides '

an even more p01gnant example of the use of the Engllsh language

1nstrUCt10n requ;rement as a political act to ev1dence hostillty

t

by the government toward a people.
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Annexation of Hawali to-the United States had the effect of freeing
thousands of Japanesé contract laborers on Hawaii sugar plantations,
many of whom came to the States., For example, 2,844 Japanese entered

the contlnental Unlted States in 1899-'but in 1900, ‘&he number rose

© . to 12,635, From 1900 to 1908--the year the Gentlemen s Agreement

took effect l;mltlng 1mm1grat;on to_the‘States from Japan--a total
- of 139,103 came to the States, 61/ an average of more than 10,000
Japanese a year. SR e

© . FEA R : T : . . E
' .

The nnmber‘of Japanese in the States never was very 1arge (less than
1404%00 at its péa#kin 1930) butythe sharp jump in the 1mm1gratlon

rate at thlS time and the suggestlon of‘President Théodore Roosevelt'
- in 1906 that Japanese allens be permltted natura112ed c1tizenshlp made

race hatred a polltlcally potent 1ssue. Antl-Japanese agitatlon in
Callfornxa began to take on’ great lntenSLty w1th rlots on occaeion, 6~/
segregatlon, 63/ llcensing requlrements and dlscrlminatory treatment 64/

to restrtct_thelr employment and advancement._ Many laws.testrlctlnq‘
employment did not mention'the‘Japanesevspecifically but accomplished

the same result’ by dlrectlng thelr aim.to "the alien who was lneliglble
N L ‘ ,

for cxtlzensh;p " 65/ s

B . - ) . .
’ Q” N s : :
1 t

In this’ atmosphere the Callfornla leglslature passed the" Alien. Land

-

‘_Law of 1913 66/ preventlng the ownershlp-of land by "allens 1nellglble

for citlzenshmp“ Whlch was aimed not only at preVentlng further

’

Japanese expan31on in agrlculture but also at dr%ﬂ;ng the Japanese N
1

from the state. The Act, whlch was later, strengthened ln 1920 and
¥ o~ g

Lo . . 5{#



_sof both Japanese aliens and pltlzens. 61/ . . 'l_ .

-

¥y . '_22_ g

1923, led to\the Immlgratlon Act of 1924‘?Hich, under”® the formulas

.

utllized there, llmlted the Japanese to a nomxnal 1mmlgration quota

(126 persons a year) But the agitation and dlscrlmlnatzon did not 3

N

istop ‘but cantlnued untll World War il brought evdcuation and 1nternment

. P

o

’
PN D b ’
* . [} g :

. 3 ’ . » . ) . : - .
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In Hawall the blatant dlscr:mlnation found 1n Callfornla was. absent,

«perhaos due. to the relatLVely large percentage of Japanese (39 7%)

‘ﬁre31dents. 68/ Nevertheress, after U, S acquxsxtlon of the Islands

.

~:m 1900, many of the mdinland attltudes were reflected ln the pollcles

l

’lof the Hawallan Terrltorlal GOWernment. Thus, ‘the Thi:d Report of

the Comm1ss1oner of Labor of HaWall in 1905 “was 1arge1y devoted to
pd

i

A
an’ exposltlon ‘'of the complalnts 1eveled agalnot the A51at1cs because
4

of thelr competltlon w1th the whltes rn nonplaftatlon pursults...

/T/he reseptment...developed Lo the- point that organLZatlons were

formed and progr ams for legal restralnt Were dlrected agalqst them." 69/.
. Ny ,\ ‘
leltatlons were qulckly placed on thelr access to the polltical arena

and in publlc service. In the flrst two- decades of the Twent‘éth

4.

-Century the Chlnese and Japanese in Hawaii conslsteﬁtly had the lowest

percentage of eligible voters registering to'vote: The rea'on for

—

’

this was stated by"one commentator as follows;

To understand why so Eew Orientals who can register
do so, it is necessary to observe the registration
policy of election officials in the territory. Up

to 1922 it was the custom to require documentary
proof of Hawaiian birth bafore any person of Oriental
ancestry was allowed to vote....The expense of these’
documents was so high as to be almost prohibitiwd,
and as a consequence many men, and mote women, of the
Oriental races were deterred from voting LA
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© In 1925 @awaii paased an act 71/ aimed at reducing public service

~

. empldeent of Chinese and Japanese by requiring all employees'of the -

-2 3 . , .
| & * ) . . . .

4

territory‘and‘counties‘to be citizens.

. ]
=4 .
& .

“Giﬁen this context it was_not surprising'that the government moved

agalnst the prlvate forelgn language schools. Private foreign‘

language schools had etarted even- prior to the Island's annexatlon

to the Unltéd States in 1898. ‘They were 1nlt1a11y church-sponsored

\ .
and had as their major ‘purpose the contlnuatlon of a partlcular : d

rellglOus tle for the communlty 1nvolved. Thus, a German language

~school in connectlon W1th the Lutheran Church was started in 1882,

‘a Portuguese language Sohool in 1889, a Chlnese language school in

¥
1892.ﬂand in 1896 the rwrst Japaneae language school was started. 72/

For the Japanese, these schools not only served a rellglous purpose-~
the first ones were Chrlstlan m1s51on schools but later Buddhist ';Q'

schools predomlnated——but\also fllled an educatlonal'need,331nce nany

Japanese were tontract 1aborers 1ntend1ng to return to Japan ‘after
the perlod of indenture had explred 73/

LY

By 1920, the Japanese~had organiaed 163 private foreign language

"ychools in Hawaiil Witn app;oximately 400 teachere serving slightly
more”than 20 000 pupilsq -In addition, énere were‘lé Rorean schools
with 800 puplTS in attendance and 12 Chinese schools teaching 1 150

puplls. 74/ All of these qchools SUpplemeeted the publlc school system

uhere anllsh wvas the requlred mcdlum of 1nstruct10n 75/ and all were

“run excluslvely by prlvate contributors. They met before or after the
public school day. 76/ A : _

h)
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.F The'Act of 1920-77/ provided that all private fereign languaee schools]'-
- » - and tecachers would have to obtain a license and be subJect to Vdrlous |
feguiatiops of the Department of Edqcatlon. Private forelgn~1anguagq

+  schools were limited to one hour a'day, and the ceqrses,-textbooks,

’ attendance reéuiremenﬁs, and age‘Qualifieations of the pupils were.
all to be prescribed by the Departnent of decatlon. Teachers 1n‘¥hese .

schools would be required, to be able to speak, read and wrlte the
Q

hngllsh language and be versed in smerican hlstory and govexnment._?S/

r

-The declared object of the Act was to regulate these foreign oy
Mlanguage schools and the teaching .of foreign languages so -
"?chat the, Americanlzation of the pupils might be furchered.

Tﬁe Governor, ‘a Federal app01ntee, Sald'

When one considers that of the 16,548 children
enrolled in foreign-language schools, 16,178 are
* American citizens and will take part in the Govern- ‘
ment of the United States, and especially the local o -
government of Hawaii, it is not difficult to under-'. ‘ v
'stand the concern which the alien-language school - s
L gives the citizens of Hawaii., If these children are T
: to be Americans, the American language and American e
principles as developed in the American public a . =
schools must be a dominating. Eactqr-in their lives.. ... "
As dong as.the parents of these cHildren agressively
foster their alien nationality andalien ideals, )
thus constituting a nucleus of alien principalmties,
. "~ they constitute a potential {f not actual menace ‘to
' a friendly adjustment and good will,

I sincerely hope that. the ‘not far distent future .f,; K - 'ux
will £ind the alien parents will wirhdraw from. L . ' '
their attempt Lo allen:/e our Arerican children. 79/ .
{oApaasis sunplied) ‘ ; N ;

It is interesting to note that although only 900 childreén out'of'the

L]

f»36 000 in the pUbliEﬁschool system pohe Engllqh as a native tongue, 80/

_no pressure ‘for 1nst1nct10n in the natlve tongue was evident.
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The Japanese bemmunity in Tokushige v. FafriggtOn challenged the

constitutionality of this legislation and won at both the District

In Callfornia the attack on the, Japaneae prlvate forelgn language

.

Court and thé Supreme Court level, 81/ K
L 4 ‘ .

- i Kl
! »

s»hoolq'ﬁas also, paxt oﬁ the general strategy of hara551ng normal

.,‘ o

douelopment in the Japanese communltles already noted

-
.

!

' These schools had;started in Seattle and San Francisco in 1902; and

" statute of 1920. After the Farrington decision the_Califbfnia

and noted the different government reactions. 84/

‘In 1921, Celifornia passed a law carcfully modeled on the Hawaiian .
St , b Gl . :

by 1918, there were some 80 of them in the States, with 2, 442 puplls,

aﬂd 47 klndergartens wlth 1,023 chlldren. 82/ Even moreﬁthan'ln |

Hawall, they provxded an lmnortaht 5001a1»fuhetion, giving a cohesiveness

to the communlfy and’ becomlng the prlmary basis of close frlendshlps. 83/
l -

Thus, they performed the same functlons as many church-related schools

performed for other ethnlg groqps. The Japanese were, aware ofkthls

, ‘ ‘ o
Attorney General indicated that the law as violatiye of the Constitution

and would not be enforced. 85/

Following the outbreak of World War/II, the Japanese, ﬁpder,scrptiny
and public pressdfe, closed the schools in all E%ree‘Western'stdtes.
But the fact of their cxistence up to that time was raised again and

agaip‘at the hearings on Japanese interment as proof of the potential
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danger the Japanese representéd on the West Coast, 85/ On the other.

hand, Japanese spokesmen p01nted out the schools were in part a

neceseary reaaction to the dlacrlmlnatlon to uhlcn the Japanese were

subject.  With employment channels frequently llmlted‘to their own
: cOmmunity, the Japanese language became eSsentiai.n Further,ithe'

o

public siiool currlculum. 81/

'SLate of Callfornla refused to place the Japanese language in the, e

“Phe final feport of the Tolan Committee which investigated?Japanese‘
evacuation emphaeized ‘the Japanese language schoois;-althouéh in
v dlscuselng the German and Italian alien and 01tlzen, thelr language i
schools were not mentloned at all. 8§/ | |
&n’sum, theALegislative and Exeéuti&e’hranches, at both tHe stateuand ‘
Fede;al-level; took a consistent line in favor of English in the schoolt
system until the éassage of Title VIi'of the Elementary and seeondary
.. Education Amendmente of 1968, 89/ the "Bilingual Education'Act;" The.‘u
31gn1flcance of thlS Act is that it marked the first tlme the Federal’
~government took cognizance: of the spec1al educatlonai problens of
_children who are the products of "env1ronments whére the dominant .
language'is other than English" and not only pefmitted‘but encouraged~
instruction in a language other than English Undet this Act, funds
were prov1ded to (a) develop spe01al 1nstruct‘oﬁa1 materials for. use‘

1n bilingual educational programs, (b) prov1de in-service . tralnlng to‘

. prepare teachers, teachers aides, and couselors .to participate in
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bilingual education programs, and (c) establish, maintain, and operate

~

special programs for children of limited English-speaking ability.

The belated recognltion had only liﬁtle to do with schelastie need. -
Rather it reflected the changed attltudo toward mlnorltles and
‘pluralism w;thln the Federal structure.g By 1967 when the Federal
government for the first éine, by its passage of the Bilingual Educatien
Act, suggested the permissiﬁilify--even the deslrability—-of instrﬁétlon.
in the native language, bofh»the Executive and Legislaﬁive‘nranches
had.both come out rather strengly for civil rights and §ocused on' the
depfivations suffered by various minority groups. The wave of ethnic
nationallsm which accdmpanied the clVll rights movement and social
chahges in the F60's.no longer required Spanish-speaking parepts'to
remain mute or to soften their desire that the Spanish language be
glven a more meanlngful role in their children's educatxon. The
Federal government had changed its Engllsh language %esmnatlon to‘the
designation of many languages to indicate and effect a mere open stance

o ;
in American life,
y
The new policy was implemented in a variety ef ways atvthe'Federal
4ﬁ:>=iiﬁgi;d$hé Indian Education Act of 197é specifically bermitted and
apprepriated funds fof eéucation in indian languages. The Civil nghts
Act of 1964 and the Voting ngﬂtc Act of 1965 contalned various
provisions deéigned'to open up the polltlcal pgecess to the mlnorities
Vpreviously excluded by langnagezand'othe: means. These laws, as:we
shall‘see, speeifiqally elimipated English literacy requirements in 5‘

number of areas and permitted Spanish literacy to be snbstituted for

English literacy under certain circumstances.

oy
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The Regulations to Title VI of the Civil Rights Act are enlightening
in this respect. €t proVides that "no person in the United States

shall, on the ground of...national oriéin...be denied the benefits

L]

of...any program or activity: rece1v1ng Federal financial a331stance“

and the rcgulatlons promulgated under it. The Regulatlons 1ssued
1n 1970 spec1f1cally spoke to language dlscrlmlnatlon. o e
| "Where 1nab111ty to speak and’ understand the English
language excludes national orlgln-mlnorlty group
children from effective participation in the educational
program offered by a school district, the district must
take affirmative steps to rectify the language deficiency
in order to open its 1nstruct10nal program to tnese‘

L : Stn\ents." 90/

(

-State government respOn,e was equally strong. The various states&ﬁ#
'rapldly repealed thelr English lafguage instruction requirements.
S;xteen states by the end of 1973 passeil their own blllngual education

acts/and'za_states are participating in theﬂFederal'bilingdal program, - .
. . - ) a ‘ ) C . 7.‘
- The climax to this effort on the educational front was the Supreme.

Court case of Lau v. Nichols. 91/ In. that case, non-English-speaking'
»~

Chlnese students petlttoned the Court to requlre the San Franc1sco

School District as 2 constitutional right to provxde compensatory

'thnese,language instruction to permit them to obtain an adequate
‘public education. In a somewhat unusual, but signifioant; move the

~U. S. Government- filed a‘brief as a friend of the Court in favor of-f
the petitioners, And in a unenimous.opinion t;e-Supreme Coutt.held

~in favor of the students relying, however, on the Civil Rigiats Act

rather than the Constitution  for its holding.
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[ "‘ Ii. Language D051qnat10n as a Means of Controlllnq ‘Access to the
Polxtlcal Process ] _ ‘ -

"The'same manlpulatlon of accees'to the political‘process‘via.tbe.
official desigpatiOn of languége_evidences itself'in the political
arena. The pattern noted abeve holds:_tthere is the’initiel period,k‘

, of‘reletive toleraﬂee toward outsiders evidenced through implicit but

silent récbgnition'of'tye anlish’language»(i780—1880),}eohive develoé#:,
‘ment and support of English languaje quélifications.in'order.to exclude' 
(1880-1920 and continuing through Worid War Ii), and.the; an"activeA

Lquestioning of these official actions, their reversal and government

.

Wrecognltlon of other languages. ‘in order to permxt greater o“enness

- as part of a changing polltlcal framework. ThlS latter began at the

>

end of World War II but galned qignlflcance durlng the decade. of the
'60s5. We shal} examine this pattern by looking closely_at thewrequlre-"_
ments for voting'aﬁd for citizenship, two of the key'a%pects of

s 1
political control. i,

A. .Voting Qualifications
As is. well known; under-the'ﬁ; S. Cénstitution the.individuél states
establlsh the crlte;;a for votlng in lederal and state electlons.
Prler to the 18505 the requlrements were fGW‘ age and res;dency belng

»the most frequent. Cltlzenshlp was generally not requlrcd ( I shall

return to thisy and,Engllsh language skills were not mentioned at_all,»

»

e

' /Thc flrst official English language reeulrement arose aL»the 1nstlgatlon
of the ant1 Catholic Know-Nothlng Party who had as a party planﬁ the
reotrlctlon_ot the franch;se tO’exclude fqrelgners. In the mld—lSSQs_t
. they gainedveonsiderable st#ength as a pafty in New England, capturing

‘the Massachusetts State Legislature. As a result of this influence,

1




the Connectlcut (1855) and Massachusetts (1857) State Legxsl'tures
hpassed 1aws requirlng fhe voter to be able to read and write Enqglish '

before exerc1s1ng his” rlght of suffrage. The requlrement was directed -

'aqalnst the Irish Cathol1cs. 92/ Thus, the Boston Her 1d for April 29,

1857, reported that the proposed llteracy requirement was "aimed as
has been boldly avowed, agalnst that class of forelgners who.are .

. presumed to be Catholics,"

Therevthepmatter reSted‘until after-Reeonstruction when the:South-;"
devised a series of.administrative and legal requirements to prevent
Negroes from‘voting. 93/ MlSSlSSlppl led the way conscxously modellng
x its Constltutlonal Amendment of 1890 requlrlno Engllsh llteracy as a
condltlon of the suffrage on the Connectlcut and Massachusetts
statutes. 94/ The Mlss1ss1pp1 prov1s10n (whlch served as the model for
the other Engllsh llteracy statutes rn the South) was passed with the
awareness that 60 percent of the Negroes,.but 0n1y.10 percent of the

whites; could not ‘read Eng ish. 95/

When the increased immigration from 1690-1920‘threatened to7change the t
political balance in mahy states, racial hatred easily spread against
) other groups in other states.» The dates of Engllsh llteracy test |
.suffrage leglslatlon in northern and western st;tes parallels the
southern-leglslatlon and show the 1nterrelat10nsh1p . Wyoming (1889)}

T‘Malne (1892), Callfornla (1894), Washlngton (1896(, Delaware (1897),

New Hampshlre {(1902), Arizona (1912), New York (1921), ‘Oregon (1924),

~ . ' /
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and Alaska (1927) vs, Mississippl (1890), South Carolina {1895),
Louisiana (1898), Morth Carolina (lQOG),_Alabama (1901), Virginia
(1902), Georgia (1908), and Oklahoma (1910). 96/

- We shall exainine the legislative’history behind a number of these

»statutes to confirm the theSlS that the off1c1ai requlrement of Engllsh

was 1ntended to control access to the golltzcal process There is no

A need to examlne further the reasohs behlnd the Engllsh llteracy requ1re~

ments 1n the Southern btates. Their anti-Negro bias has been well

.; establlshed and thoroughly documernted, [ ?’ N

Y

On the West Coast the perceived tﬁreat_was the‘brien;al and English

‘language designation here as in.the school system was designed to.
restrict his entrance and full participation in Ameriean‘life.'

In the State of Washington this is very clear. Chinese léborers were

. brougﬁt into Washinthn,in the 1860fs and 1870's as cheap labor to

work‘in the gold mines and in the lBSOfs to work on the railroads.
A;ti*Chinese sentiment led to violent race riots in 1885-86. «'Bills'
were 1ntroduced in the Terrltorlal Leglslature, beglnnlng in 1885, to‘
prohlblt Chlnese from ownlng land, from operatlng 1auneres and from
being hlred-:ell designed to harass the Chlnese populatlon and
eneourage tﬁem.to leave. :Duriﬁg fhe Coﬁstitﬁtioual'Convention of 1885“-‘
in Washington,.both iiterécy and ChinesefeRQIUSiog proppsais'were

made in cornection with yoting qualificationms. And un the eame day-iﬁ
1895 that the literacy amendment was inéroduccd, bills penalizing

Al

*.a person "who wears a gqueue" were also introduced. 97/




‘In California there were similar‘reasons-

.-And an antl -Mexican blas was also present: \f’ S . S

i The argument was, of course, made by sdme that,Engllsh llteracy requlre-

ments were 1ntehded to upllft the electorate to assure proper knowledge

.

' reach voting age to make themselves felt. °"Had the Chinese

‘right by crime, should have a voice in the government of the:

the true one, and 1 am opposed to the ddoptlon of this amendment.’ 9

There is: a considerable Chlnese vote growing up in thls btate.
While’ forelgn born Chinese are denied the right to vote, the .
native’'born Chlnese is invested by the.Constitution with all ot
the privileges of citizenship. , A Chinese born in Anerica is.
eligible to the Preoldenrj. Quite a crop of Chinese children
are_growing up here, and in a Eew fyears. enough of them .5,_-
hh
‘came here twenty years ago brought their women with them we '
would today have .an alien vote that would have-caused an immense
deal of trouble to this coast. It is very.fortunate that the
Chlnese, in the days of "unrestricted immigration, did not bring:
their wives and househqld goods., Had they. done so the Anti~
Chinese movement would have assumed its.proper phase--that of a
raca conflict. A few thousand Chingse votes would compllcate
political mRtters in California considerably. - As lt is, in five

years- there will probably be 2,000 Chinese voters. in this State,.
There will be no end of connublatlng to oatch thlS vote. 98/‘.

4

s

. e
%“ﬁ" » o

I have observed -that there has been a movement lately 1ﬁ the South\
‘to disfranchise the colored citifens by the adoption of amendments
similar to this; notably in the State of - MlSSlSSlpplu I, am.not
willing that the Republican party of California shall set an .
example which may be quoted approvingly by the Solid South in its
movement to disfranchise colored citizens. ,I'do.not believe it
would be just to dlsfranchlse those citizens of*California who

- became such by virtue of the treaty between Mexico and the United
States. I know, and you all know, there there are many c1t1zens
of California of Spanlsh blood and descent, who are unable *to
.read the Constitution in the' English language...I believe every
man who has attained manhood, and' who has not sacrificed his

State in which he 'lives,” I do not bhelieve in making a corner in
the right of suffrage, to use a commercial phrase. It might be
to the interest of those who thus became a privileged class to
lessen the opportunities of men to learn to read and write the
Engllsh language. I believe the doctrine advockted by our great .
party in the years past--the doctrine of manhood suffrage——ls

'
-
N )
.

~.
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on which - judgments were to be based. But the argument always contained
 a racial or religious thrust: o '

Yet the illiterate vote is no slight factor in this, as in other
States. The eleventh census report upon this subject has not.
yet, we believe, been published, "but it may safely be presumed

~ that the conditions, of 1880 have not--with ignorant foreigners |
‘belnd registered and herded like cattle--be zen ‘improved. 1In 1880,
then jethere were in California 3,267 white- males cver the age of .
21 years who were 'either unable to read or write. 'There were
16,857 illiterate colored men who were of the voting age. - Here,
were 20,484 men so ignorant that they could not read a sentence,
yet the great majority of them exercised the right of suffrage--
this at a time when the brainiest woman in the’ State was not’ permltt
to cast a ballot. If but this proportion of illiteracy were main=- -

. - tained, there would have bbep in the State in ,1890 about 28, 600

‘men who had attained their majority and yeL possessed not the
rudiments of a book education. WHen it ‘'is remembered that the
_entire vote of California in 1890 was but 250,220, the full
significance of the terrible ignorant vote W111 be apprec1ated

by every thoughtful person‘

In.some lnstances, illiteracy is doubtless a misfortune rather
than a fault, yet this constitutes no justification for placing
a ballot in the hands of an inCOmpetent voter.100/ .

In New Y’rk, where the New Yor&;Tlmes favored the Engllsh llteracy

amendment to the State Constltltlon on the grounds..of elevating- the

electorage and the need for a common language to assure Amerlcanlza—
tion 101/, the pOlltlcal flavor.of the provision is also present. 1og/~‘

" N
. .

The New York law originated in the Constitutional Convention of 1915

and was’ explicitly modele§ after the California and QOnnectieut
statutes..lOQ/ Its purpose was to.prevent l,QO0,000_New York Jews
from voting tre‘city" Republican administratioh out of office. Itsr‘

/

'rac1al blas was attacked by Louis" Marshall Pre51dent of the Amerlcan

*Jew1sh Committee, The New York Times reported as fOLlOUS.

e v 8]
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A splrlted protest by Louis !Marshall against the proposal by.
Charles H, Youny of Westchester, a chubllcan delegate at large,
'establlshlng by constitutional ptoviso an educational test for
~the ecxercise of the franchise, which would include ability to
read and write the English languade, lent unusual zest to
tonight's session of the Constitutional Convention.

Mr. Marshall was followed by Gordon Knox Bell, .a nephew of
James  Gordon Bennett, who reminded the Convention that after
"all, this was an Anglo-Saxon country founded on tradltlons
_inherited from the "bleak islands-overseas, now wrapt.in war
clouds,* and urged them, on that gound, to support the Young
proposal. .o ’ ,

[Mr. Marshall stated that) "(tlhere are thousands of citizens
in this 'state who cannot read and write English, but who are good
-¢itizens for all that; educated men who know all they need to
"know about our institutions, who in fact have a great deal more
information on that subject than many of those who can read and
write English.”

e Mr, Marshall Sald there wexre about 1,000,000 New Yorkers who did

not speak and wrlte any language but Ylddlsh. .
"They cllng to that tongue through sentlmont,“ he said, "because .
enshrined in it are memories of a martyrdom patiently borne
through long centuries of persecution. They come from a race
which, when the Barons at Runnymede were compelled to make their
X mark under the test of the Magna Charta, already had developed
a literature and given the world through one branch the Decalogue
and through another the Sermon on the Mount..

Mr., Marshall warned the Tonvention that by adoptlng the amend-
" ment it would alienate the Jewish vote now decidedly friendly
to the proposed new Constituion. Mr. Bell provoked applause by
his speech. - The ConVentlon, he said, should lay aside all
politigal considuration in dealing with the Young amendment,

"It p01nts the way to a future which in light of the pnesent

grave crisis’ we must face with fortltude," he said. "It is not

a question of nationality as much as it is a question-of race.
Search your hearts deeply and see if the Anglo-Saxon in you does.
not assert itself for we are Anglo-Saxon after all.. We are young,
Our only hope of making a nation out of ouwurselves rests on - =
solidifying the elements that come to our-shores and fitting

them to walk in the paths to which our Anglo-Saxon ancestry and
our Anglo-Saxon tradltlons point as the paths in whlcn lles our
national destiny." 104/
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Althcugh we have limited our dlocuSSlon to only a fcw ‘0f the twenty
states that by 1927 had passcd Lngllsh literacy suffrage lcg*slatlon,
.~th¢:e.ls‘ev1dence:thatfthe.rgasonlng holds thbughout. 10§/

o s
AS nﬁghtnnlso.be expected, “the “judiciary, prior -to World War II in
.so far as it was. asked io,commént.oh;thésa;tests,‘upheld their
‘constitutionality;ﬁlog/ ' o . | fg’

S
-

““But_afterlwbrla.Wax.II,iin?aaséries of cases.arisiny .from the South,

l{tbg:Supréme.C&urt;began'tO"strikerdbwn these political. danggage requira-

‘Taents andffhe Congress»took action to opeﬁ the pdlitical‘process ﬁp

:the non&Engllsh Speakxng. The iirst‘Supreme-Court.cases-invbl§eﬁ-issues.
of admlnlstratlve discretion and the. Court .held constltut;onal prov151ons‘
. requlrlng a.cltlzen~to “nnderstand.and.explaln" legal.materlal was a '
discrininatory . dev1ce‘masqueradxng as a 11 teracy roqulrcment. 107/ 'Tﬂeﬂ

..dn 1959 the supreme\CQurt, without examining the Junls Ative hlstorv

of the sprovision, upheld an EﬁgllSh literacu-=read anad write~*rcqu1ref“ 

- ment in N@rth.céroliné onﬂﬁhesgrouﬁds that ﬂkiteréfv"andtillitenacy

‘are'neﬁtral*on’race,“creed, colo**anm ser. Y 108/ TRl was the lasi

time the Fourt would .examine the leglblathE Fettlng of the orlglh of f

.the statute and:also thealast time 3% would sus o rosuch  lecisl ation

The Congress then péssedrtne;VOting Rights Act o: 1965 109/ primarily to

- . ‘ .o . ‘ o . _. ’
‘meet. the pattern of Souchern anti-Neara suffrage “er.colation which
. : S N

3 . ) . N \ -8 , . . . . \' "
the courts had been struygglin, with on a case-by-cise basis, The Act
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suspended lite;acy iests and oﬁher-educational pre;equisitag to,voﬁim_'a;-l

.-

in any state where they were in force and less'than 50 percent of the- .

N

eligiblelvoters had registered}oi voted in the 1964 P;esidential
’:elections: The extenéiﬁe‘héﬁrings on the.hptuwerejlimited‘to the
@rqblgm.of discrimdnatignfih;the adm?nistratioh'of these tests in-the
South .and it was expected that'tﬁe io?ﬁe of the Act would be-to berﬁit‘:
"nillions of'non~whitg Anmericans...to participaggffbf:the.first tihe-

on an egual ﬁasis in the<go§érnment under which-ihey;liﬁe;“ 110 /.

‘although technically the Act applied to some. Northern ‘states as well. 1}

Signifirantly the Voting Rights Act pf ~1_96'57&150‘t':o_n_tafimn_-d “the I.

- following provision:

"no person who had successfully completed the sixth grade

in a public or private school in the United Stateq its
territorins, the District. of Columbia, or thé Common“ealx‘ Lo
of Puerto Rico in which the predominant classroom lauguagce
was other than English, shall be denied the.richt.te vote

in any...election because oI his:. lnabllltv to.reat.or wrdte
-.«English,™ »

Since Puerto RlCO is thc only area "in the Unlted oiqtes.,.ln
!dhlcn ‘the. predomlnant ‘classroom language was - otﬁéi than : Engllsh,?(tha
,statute wasaclearlyfintended;to;ass;st the.PuertoaB-canumJgrant to
vthe United States who;  in, mﬁnv-CéSQS. could notkvote-beéau%e of

- the 19 % New York State amendisent io 1ts Lonstltutlon which: p1ov1ded

thatl no/person conla vote: unlosq he was- ablo "to roud and write

Yipdlint, "
S v , _ _

The .Supreme Court held this' provision,:Scction ifu), constitutional
_under the Federal eniorcement povers of the Fourteentn Amendment,

aréming Congress might predidate a judgment that to deny‘the righﬁ to-

v



" vote to a person with a sixth gradé education in Puerto Rico's :
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schools constituted as invidious discrimination in violation of the
§ : : '

- e
‘Equal Protection Clause. 112/

Al

A state court, Callfornla, declared the Engllsh 11teracy test

uneonstltutlonal, 113/ but the SupreﬁEMCourt has avoided rullng on
A

the questlon. 114/ The Voting nghts Act Amendments of 1970 extended

,the suspen31on of. the llteracy tests to lnclude the entlre Unlted

-states 115/ and have effectlvely mooted the 1ssue. 116/ J -

B. Natsralization Requirements o
Pfier«te‘1906, there.was no iequirement‘in tﬁe‘naturalization laws
that an‘alien either speak or“be literate in English.t Indeed, the :
onlykprevision,'relevant te»this discussion, ‘that a would-bé.United'
States citizen had to demonstrate was an attachment'té the pfineiples

of the Constitution. 117/
* 1

4
7

.

Some Federal courts imposed ah.English literacy gloss on thisuianguage
of the natu:alization statute on‘the giounds that -the applicant could

not be attached to a docunment -he could not read. 118/ But the cases

‘were not unanimous in this regard and Congre351onal practlce prior

to 1906 belied any llngulstlc prerequlslte to citizenship: sxnce
'\.»
Congress had, on several occa51ons, collectively naturallded large

N / e

numbers of non- Lngllsh speaklng persons {in Louisiana 119/, in.

Florlda 120/, and in the Southwest 121/)
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This tolerancc was even more remarkable when we realize that it was

the practice in'most states prior to 1880 for declarant aliens to
. . ]

be permitted to vote. The pressures ‘noted earller in this eqsay t
caused thls to be changed gradually s0 that by 1927-~the dates ‘

parallel almost precisely English literacy suffrage laws and Englisn

; language schyol laws--only citizens could Vote in any Federal. or “state

election. 122/

4

'The relatlonsnlp between naturallzatlon and language mlght have
remained loose and somewhat anblgloue hgd not voting frauds forced

a discussion of the problem. The courts,uoften corrupt, would
- engage in wholesale naturalizations on the eves of election and many

votes 'were;bought and sold, Tnese abuses in the naturallzatlon

administration and its effects on the franchise were recognlzed and-

became the subject of the President' S Report to Congress in 1905.

The Report called for regularlzed naturalization laws, restriction of

3

the franchlse, and, as -a not ‘wholly requlred corollary of ‘the latter,

_the need for aliens w}sh%ng to become cxtlzens Yo speak Engllsh.'

The Report rccommended:

*
"Second., Thwt no onc be admitted to c1t1&ensh1p who docs

not know the Inglish Jlanguage...The Commission is aware

that some aliens who -can.not learn our language are good
“citizens,  They are, however, cxceptions, and the proposition
is incontrovertible that no man is a deslrable citizen of

the United qbqtos who does not  know the hnnllsh languagc"'lzé/

The Natlonallty Act of 1906 adopted thls recommendatﬁoneand thus,

it first became law that an allen had to speak English to become

-

naturalized. -
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"“The pULPObe of the oral Lngllsh requlrcment is gxaphlcally seen when
placed against the efforts of VurIOUS groups in Lhe Unlted Lkates to
rLStllct 1mm1gration to llLerate allens (although not necessarily
wllLerate in anllsh) P;e51dents Cleveland (in 1897), Taft (inm 1913)
| and Wllson (twice) vetoed thlS ‘legislation. 124/ But in 1917 the pro-
v151on passed, 12§/ the result of an‘ active campaign init\ by the
Imm;gration.Restriction League of New England, which feared Irish_aﬁd‘
German immigrants;;and from orgenized‘lebor. The combination fihaliyf
overcame continuing presidential resistance. - . |

! \“
The requirement that one w1sh1ng to become a citizen mugt show an

ablllty to read and wrlte Engligh was added much later 1n the lnturnal

Securlty Act of 1950.12¢/ The rationale for the anllsh llteracy

requlrement is seen in the Report_of the Senate Judiciary Committce

-and the_laterlpemarks of Senator McCarren.

+

"The mattcr of voting is an excellenl example of the
inadequacy of the. pres sent situantion (referring to the
fact that the former naturalizaltion law did not require C.
EBnglish literacy): Many persons even after they have -
become nﬂiu;qllzod are unible to participate fully in the
general affairs of their communities and states because:
of their inability to read Epnalish, This causes then to
draw together and apart from. English- speaking people in
order to discuss such matters in their native tonpue and‘
thus become .further isglated 1nsthd of being fully
1ncorpordicd into their commup1tlce 1217 '

¢ . {

‘The.language is remarkably similar to that cited carlier of the
' Federally appointed Go&ernor of Havaii urging the abolition of the
Japanese private foreign language schools. But there was also the .

-w

j uplift ‘theme as well. .
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o "ps o practical matter it is difficult for the sub-
comnittce to understand how a person ,who has no knowledge

-t .0f English.can intolligently coxeveise tpe frﬁnchlso,
cspecially in states which use the initiative and
referendum, It is also difficult to understand how a .
person who does not understand, \or read, or write English
.can keop advised and informed of the political and socinl
probloms of the community in which he lives." 12y

To enforce this English literacy requircment.thé Attorney General

has adopted the following regulation:. ' ‘ _ o

%

S 312.1. Literacy requirenents, v :
The ability of a petitioner to speak English shall be
determined from answers to questions normally asked

in the course of the preliminary investigation and
preliminary examination, A petitioner's ability to
~read gnd writeo English shall be tested by excerpts from
one or more parts of the Federal Textbooks on Citizen-
ship written at the elementary literacy level,,."29/ - :
In addition to this Eﬁgliéhxlitcracy requirement, the naturaliza-
tion statute alsc requires that an applicant denonstirate a knowledge

and undcrstauding of the history and government of the United

States.13g/ This parallels most strikingly the Americanization °
statutes in the states after World War I which we mentioned qarlier.

There is no statutory requirement. that such knowledge or under-

L 4 >
.

standing must be demonstrated in English but the regulations so

reguire.
The constitutibnality of the literacy requirement as a condition
of citizenship was upheld in the lower courts, 131/ The legal
reasoning was that citizehship is a privilege which Congress may

, condition before bestowing, and these conditions may be quire

different from conduct required of native-born citizens. 132/ The

4

v

Y
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stated policy‘basis f0r the statute——that'beinquble to recad the
Constitution in the'originaL 1anguage‘assures'the‘seriousness of
pﬁrpose’ané adherence to its principles which the oath of ci*izenship -
demands—~~-is queotlonable since there is llttle reason to belleve that‘
the Constitution and its pr1nc1plea can no longer be understood if
read in a forelgn tongue. Nor is there any reason to belleve that
'ablllty to comprehend Constltutlonal niceties is any way relates to
4good c1tlzensh1p. The issue is Stlll belng llthated 133/ and Jf!

the thesis presented here is valld w1ll in the next few years be4

etruck ‘down as unconstltutlonal.
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tion ﬁé/;/neans~to'00ntrol-Access to rhe Econony
In the economic spheébvlﬁg;uage has- played a much smaller - role in A
controlllng acces? because the requ1rement of CLtlzenshlp was usually
imposed with greater effectiveness to exclude the groups involved.
Language requlrements were generally.used as snpplementqry requlrements

to citizenship in the economic areas of public service and business. .

Most of the staturory Englisn,litéracy restrictions in the economic
sphere_arose during the critical period'noted earlier, 1880-1920.“
The most- 81gn1f1cant of these related to entrance examinations to be
.conducted in Lngllsh for a large number of occupatlons ranging from
;the pzofessxons to barberlng. 134/ To understand thelr purpose and
general effect they *have to be examined in the context of the anti-

foreigner 1eglslatlon common in the Unlted States at that,tlme at’

both the Federal and state level.

>

E

Prior to the lBéOSuexclusion.of foreigners from various occupations
was relatively uncommcn; The Pacific States had excluded the Chlneseju
from several occupatlons, and Callfornla had passed an exclu51onary

tax on foreign miners. But thh these limited exceptLOns, access toi'

[

the economic mainstream of American 5001ety was quite free.

i
/ ' . !

In the 1880s the fear of foreign capital grew éﬁbstantially, culminating
in the Alien Land Law of 1887 whlch limited alien 1nvestment in the |

United States. 135/ The 1ncreased role of the allen in the Unlted

N——
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States labor force—~by 1909 alien 1abor comoosed 1/3 of the labor of ™

i

the prinbipai industries in' the country—-resulted in the introductlon“,~
. " : ) ‘ L . .‘. . : . <‘ - v .
.of several bills in the Congress (one of which passed the House} to
exclude allens from publlc works employment. mhis'economic competitioni

was exacerbated by the depre3910n of 1913«14.‘

The-several states handled the‘matter diréctly:  by passing étatutes
limiting governmentalservioe and;private business operationsfto |
citizens or those who had declared their intention'to beéome citizéne.?f
The extens1ve character of- thls regul;tlon may be seen by the llsting ;
of Konv1tz 136/ of 70 prlvate occupatlons (covering such diverse fl&ldSi
'as junk dealer, pool parlor operator boilex 1nspector, phys;cian,\> i
‘attorney, and archltect) 1n every state of the Unlon which are

“restricted to citizens.

This exténsive restriction of the alien's right totwork,aboth in
publlc and private employment, was the subject of con31derable
lltlgatlon.- The 1n1t1al rationale for sustalnlng the leglslatlon
preventlng allens from obtalnlng publlc enployment proceeded from the

- idea of a common ownershlp or interest which citizens had in the
government and which they could decide they wished to distdibute only
to themselves. In the private area this theory was also advanced'and
sustalned leglslatlon restrlctlng the operatxons (iss uances of D

llccnses) of allens in areas where publlc resources were involved

-

(e.g., huntlng). Most importantly, the Supreme Court permitted
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restrictionfon'a;ien employment'where the-bﬁsinees.was one having
"harmful and vicious-tendehcies}"'l37/ a‘characterization which
pelmlttcd 1im1tat10ns in areas ranging from the sale of soft drinks
to the Selllng of llghtenlpg rods. 138/ After wOrld War II, the
Supreme Court.seemed to llmlt this_extensxon of the theory and
required rather that there be a reasonable relationship between the

_clasqiflcatlon belng adopted and the bus1ness regulated or resource

belng pneserved 139/

«
e

This was' the warning 91gnal that led in 1973 to a series of cases
freeing the alien from ‘ : restrictlons in both state publlc ‘
serv1ce 140/ and the profess;ons. 141/ In the latter case, the

Court noted that prior to 1879 there were. no restrlctlone on’ admlssion,
to the Bar but in the denades follow1ng, Connectlcut

T and other states passed a number of restrlctlons limiting

an alien's llvellhood.

With this wide number of restrlctlons generally almed at ‘the group
likely to be effected by 1anguage requlrenents, it is not surprlslng
that language requlrements were fewer in the economlc‘area than in
'the political or educational areas;‘ But they were present. Behind_”
the'first line barrier of the citizenship‘fequirement'for entrance

to the bar was the fall back condition of an examination to be coh~J.'

P

L~

ducted in English;

S~ .

It is necessary to ask why"the language requirement was mentioned

at all, e T
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IThe nonlegal, practical necessity of knOW1ng hngllsh shoula have been

. sufflClently determlnatlve.' Entrance requlrements by custom Lefleot -
the actual 11ngulstlc bacxglound of ihe people admlnisterlng the

 test and thlS is always anlish. And in ‘many states nothing is said
concerning language and the result is the same. 142/ What designation_V
does is 1nd1cate a.basic attitude and reflects the government's and
'organized society's. attltude toward the group which is non-Englxsh

‘\

speaking ana seeks access to the economy 143/

- This poxnt is even more 1mportant 31nce in the private arena many of
the 11teracy requlrements are formal only and 1mpose little hardship
on the entrepreneur who is not llterate 1n Enqllsh. Thus, 1nco;poration
‘pepers frequently must be in Engllsh and. in many States certain waresﬁ;f
must Be labelted'in.English.' Other requirements relate primarily to '
the consumer; such as those'requiriegwoaenbrokers, sﬁali'ioan'operators,
or motor vehicle venders to give clear financial statements to their
g_customers in Enﬁlish. Some, like the-requireﬁent of“child lebot not
being ‘used <exoept Qhere'thefohild knows English,.appearsto%have‘e
humaniterian origin: to‘ptevent exploitatibn'by the enttepreeeur

in addztlon to keeplng low cost foreign labor from competlng 1n the

%
RN

‘market.

Some statutes appear to be based on safety (i. e., A rallroad tralnman
or a drlver of a truck carrying explosxves having to know Engllsh Ln

'order to read certaln s1gns) but not all such requirements are so
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,cloarly based on need. And many appear to bear 11ttle relatlonshlp to'

the task to be perfoxmed (i.e., prlson helpers and miners hav1ng to,

know Bngllsh).

L]

-

The U. S. Supreme Court has decided oﬁlyitﬁo 1énguage cases in the

economic area. In the casé of Yu Cong.Fug Ve Trlnldad 144/ the

Phlllpplne Leglslature had passed what was popularly known as the

‘ Chapese Bookkeeplng Act. The Act made it unlawful for any person or

4

'ebus1ness entlty in the Phlllpplnes to keep its account hooks 1n a
;g ' language "other than Engltsh Spanlsh, nY any local dlalect "
| The appellﬂnt was a Chlnese merchant.who argued that the Act o
would effcctlvely dr sl him out of buslncss along with the other
12, 000 Chinese merchants who did 60 percent of the\bu31ness 1n theﬁ,:k
ijillpplne Islands., The Philipplne Government algued‘that the
law was primﬂri]y a tax measure reesonably designcd to permit it
to effcctlvoly collect tnzes. ’The Philippine'Court interpréfed“
"the Act as requ1ilng some boohs, neccssqry for tax collection, in

bpqnlsh, English, or 10011 dialect, thus pelmlttlnrr the Chlnese

4

_merchant also 10 keep hls-plimary books in Chinese,

Phe Supreme Court did not defer‘to the lecal,court'syiﬂterpretation

, ) ; . . : _
‘of the statute. It read the statute itself ggﬁ:found a complete
prolhibition except for Spgnlsh Engllsh, or a 1oca1 d111ect° and,

thereﬁore,’held the law unconstltutional.- It‘ilmltgd‘lts holdihg,-
howcvér, to thc,Philippihc Islands and its éoﬁpliCatcd racial
situation, | .
I
- "In wview of the history of the Islands and of Lhc COththHS
. there prevailing, we think the law to be JnVﬂlld, becauge it
deprives Chinesec pelsons——51tuwtcd as they arc in theinr
1 essential and important businesses long established=-of their’
O - liberty and. property without due process of law,’qnd den1es
__fﬁ{ﬂ:, then the oqutl pxotectlon of the 1a“s."_ . :

.o
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The recent change of politicai glimate has aiso haq an effect in this~
area by»eliminating the dse of iﬁtclligénce tests. By,extension,
language rcqulremﬂnts would also nppear questlonable and the Equal

Employment Opportunlty Comm1s51on appears ‘to have ‘begun to take thls

view.

¥

In Griggs et 'al. v. Duke Power Co, 145/ petitioners befére_the Supreme
- Court questionéd the fequiremeht impbsed by'the 6perators of a\powér
generating facility of a high school dipioma‘and‘two aptitude tests:

The Whndé;lich_Pesthnel_Test,,whicthurports to measure génefal B
»intellégénce, and the~Bennett'Mechanica1 Comprehension Test. 13The

i
high trlbunal declared the use of, these tests and hxgh schoolz

graduatlon in thlS ‘situation -~ uncinstitutional: _: : a2 -

"On the record before us, neither the high school completion
requirenent -nox -the general intellegence teost is shown to -
g bear a demonstrable relationship to successiul perforngance of
- the jobs for whiech it was used, Both were adopted...without
- meaningiul study of their relationship to job performance
ablljly....Phe requirenents werce instituted on the Company's
Sjudenent that they generally would improve tho ovorall quality.
of Lthe work foveo....wood inlonth does not reodecin testing

Dbt el a2 UNFOIALCG L0 Veasuirdng job capaliliitvy, oo
\ :
The Equal Employment voporpunlty Commission has 1nst1tuted proceedlngs'

galnst a union which published its conotltutlon, collective bargalnlng

agreement, and by—laWS‘only in English and conductlng ltS'meetlngg

£ - X
4

~solely in English. 14§/ 5 4 : S
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_1mportant unifying aspects,;" whlle dlfferent languages tend to divide

COVCLUSION

To a general ‘populace language brlngs 1nto play an entlre range of

experlence and an attltude toward llfe whlch can'be either 1mmensely

SatleYlng and comfortlng or, 1f imposed from w1thout threatenlng

" and forblddlng. From a ‘central government's standp01nt, a common -

[N

language forges a sxmllarlty of attitude and values which can have
i

AN

" and make dlrectlon from the center more difficult.

EVery Federal governmentq-and the United States is no ekcebtion—ahas

been concerned with balancing the role that a non-natlonal mother

tongue plays for its: c1tlzenry- on the one hand the anneallng, f
productlve, and harmonlzlng effect resultlng from the comfort ab ainedi

in the course of its use by members somewhat alien to the culture of

‘the domlnant soclety, and, on the other, the divisive potential

brought on by its retention and strengthening.

We have tried to show the political pattern behind the imposition
of English language reoulrements and their subsequent relaxatlon, the

fact that language was ba51cally being used as a means of controlllng

‘people's behaVlor. The decisions to 1mpose English refiected the

‘popular attltudes toward the- partlcular ethnlc group and the degree

of hOStlllty eVldenced toward that group s natural development 1f

the group is-in some‘way {(usually because of race, color or religion)

viewed as irreconcilably alien to the prevailing concept of'American,e



I have generalized on this U. S. expericncu, suggestiny that it ii

DS \ , .
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culture, the United States has imposed harsh restrictions on its

language practlces, L1f not so VlLUbQ, use of the fore¢un tongue

¥

language has,gone large}y unquesc1oned or was even eng ouragpd.

N g

AN

As might be expected, language restriction was only one ‘limitation g
el . . r N I

. Lo be imposed. Ppar allclllig the language lamltatlon was otner

'dlscrlmlnatory legis latlon l‘f/ whlch made clear the wider 1mpllcat10ns.f

To the mlnorlty group affected, the szgﬂlflcance of the language'
requlrement was very great4 and, Lheremokb, lL was thu act of

imposition ltself which created the reactlon by the mlnorlty group

rather than the substantlve effccts of the pollcy. B :

-~

not an unushal one, In addition, I havg_anqeutcd that dafining

language as a means of social control permits a numbor of disciplines
. - ) . . “.?‘

to be brought together in the subject and to-coordlnate more rea@x}y

psycho-linguistic, socio-linguistic, ahd political»acaaemic efforts.

oy

F)

2Ty
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“ 6 Vols. (1971} . - .

sg/d Indian Educatlon,_p._lds, at note 51.

53/ S&bta4o§ Indian Schools, Sixth Annual Report 10 (1887).

i

54/ A. Fletcher, Indian Education and Civilization (1888), p. 168. e
W . B B . & : K s

55/ Ibid at p. 1704 . T | -

56/ Indian Education, pp. 150-151; Blackfeet et al. Nation v. U, S.LAu e
8L CE. Cls. 101, 115, 140 (1935)." _

51/ D. McNickle, The Indlan Tribes of the United States-‘ Ethnic and =
Cultural Surv1val (1962), pp. 48- 49._

‘5§/ Forbes, "Native Americans of california and Nevada (1968) " in S
Sen. Hearings before the Subcommittée on Indian Education of the =
. uommlttee on' Labor and Publlc Welfare, 91st Cong., lst Sess., 7o—76 A
(1969) : ;

f -

fsg/ Supt. of Indkan Schools, Ann., Reg 8 (1898)

60/ QULCk Bear Ve Leu p, 210 u.s. 50" (1908). Because ‘of ‘the empha31s
Iﬁ’the text on Si%ingual versus exclusively English schools, the -
-mission schools may appear to the reader to have been reasorahly
o successful., ' Such was far from the ‘case., "The net results of a]most
o " a hundred years of effort and the expenditure,of hundreds of thousand
£ - of'dollars- for Indian education were a small number of poorly attéend
" .+ mission schools, a suspicious ‘and disillusioned Indfan ‘population, an
f a few hundred products of missionary educatxon who, foxr the most p t
‘had either returned to the blanket or were living as mlsflts ‘anon
the Indxan or wh;te populatlon Quoted in Berry; op. ¢it sup
S It should be noted thaL the dr0p~out rate in




. ) "'6“‘
617 Compared,to 10 million Eurgpecan lmmlgrdnts ‘in the same perlod

. 62/ Ichlha hl, op. cit. supra, pp. 230-231, at note 51,

53/ The most: notorious act in this regard was the resolution of the
San Francisco Beard of Education, passed on Oct.4, 1906, directing
" oriental children to be sent to a spec1al oriental school.
Ibid, at pp. 236-242, ' , .

| 64/ L.Mears,. Resident Orientals on. the Ancrican Pacific Coast (1927),
pp. 195-209, 234, 323, 361.

6§/'Thkao Ozawa v. U. S§., 260 U.S. 178 (1922); Yamashita v. Hinkle,
260 U.S. 199 (1922}, T . .

66/ The background of the law is expllcated in some detall in R. Daniels,
‘The Politics of Prejudice: The Anti~Japanese Movement in California

.and the Struggle for Japanese Exclusion (1960}, pp:. 46-64., Following -

its adoption in California, similar laws were passed in Arizona, Idaho, -
Kansas, Louisiana, Montana, New Mexico and Oregon. Similar prohlbltlons
on aliens who have not declared their intention of becoming citizens - o
were passed in Minnesota, Midgsouri, Montana and Washington. The latter -
also effectively precluded Japanese ownership of land. These laws i
were declared constitutional by the Supreme Court. Terrace v. Thompson,
263 U.JS. 197 (1923); Webb v. Q'Brien, 263 U.S, 313 (1923); Frich v. e

_Webb, 263 U.S, 326 (1923) Cockrill v. California,’ 268 U.S. 258 (1924) .
Konv1tz, The Alien and Asxat{c in Amerlcan Law (1946), pp. 157-170.

-~

67/ House Select Committee Investlgatlng National Defense‘Mlgraﬁlon

N Pursuant to- . Res.- 113, National Defense Migration, Fourth Interim
Report, 77th Cong., 2nd Sess. 87 et. seq. (1942)..The internment
was.upheld as constitutional in one of the low points in-the nlstory
of the Supreme Court, Koematsu v. United States, 323 U.S.-214 (1944),
See also Hirabayashi v. United States, 320 U.S. 81 (1943) holdxng valld:l
a West Coaot curfew on Japanese-Amerlcans. Y

- 68/ ' The Hawallan census for 1900, three years after the formal acqu131tlonli
of Hawaii by the United States, counted 61,111 Japanese in the Islands;i
~out of a total population of 154,001, or 39 7 percent of the total.
. This made them by far. the’ largest ethnic group in the Hawaiian Islands: |
almost double the native Hawaiian groups and more than double the - .,5
Chinese and Portuguese populations. , The Caucasian population was lesq
than 10,000, Y. Ich1hash1, op cit. supra. p. 27, 32 at note 51

S

»ffwmqy A. Llnd, An Island Communlty (1968), p. 271,

;_:,zg(_g, thtler, The Governance of Hawall (1929), p. 69.

ff71/_Aot 231 (Sess. Laws 1925). 5
-':j‘g/y Governor of Hawaii to the Secretary of the Interlor, "7

STEES Ann. Re -55 1922 :e??:;“

'ﬁiBetween 1885-1900 70 OOO Ja ‘ ton:
3 cen. panese contract laborers e
 came to‘Hawai@./ From 1901j1907 another 11,000 Japanese o
ame | e ] 3. Dep;,“ofnlnterih ' i
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747 Lde at 112, 114,

75/ - The basic Organie Act passed for Hawaii in l900 required Engllsh
in both the legal and educational systems. Act of April 30,
1900, Ch., 339, 31 Stat. 141.

76/ Most of the schools had either two- or three-hour sessions, and
©  hour or an hour and one-half prior to the opening of the puvlic
schools and the same period of time after the closé of the public
school day. In addition, many of the Japanese children attended
_ their schools on Satvrday and-during the summer, when public schools
were on vacation, Survey of Education, p. 114, at note 73. :

77/ The Act followed the rocommendatlons of a special survey of education
- ;COmmlSSlOned the previous ysar by the Governor of Hawaliu a Federal
appointee, in order to limit the operation of the foreign 1anguage
schools. Ann. Rep. (1920), p. 7. The survey subjected the private
foreign language schools to particularly careful scrutiny (the
analysis of the content of the Japanese language school textPooks -
alone composed a 24-page appendix to the report) and recommended
«.  their abolition unless specifically -established in the future by the
‘ Territorial Department of Educatlon. The Survey Commission argued
‘against the foreign 1anguage schools on three grounds: (1) the '
adverse effect on the 'health of the children as a result of the-long
day, (2) the adverse effect on progress in the public schools, and .
~(3) the influence on loyalty to America because of the retention of
_Japauese culture,‘ritdal, and'in some cases_worship'of the Emperoy.

78/ Act 30, [1920] Laws of the Terr. of Hawaii Spec. Sess., 30

' as amended, Act 171, [1923) Laws of the Terr. of Hawaii
Reg. Sess. 204, as further amended, Act 152 [1925] Laws

of the Terr. of Hawaii Reg. Sess. 178 '

, 7,9/ ._Rep. (1923), pp. 8-9.

‘804/ SurVey of Educatlon, p. 38, at note 73,

BL/ Tokushlge v. Farrington, Gov. of Hawaii, 11 T 2d 710 (C A. 9. 1926),
Farrington, Gov., okaawaii V. Tokushige, 273~U S. 284 (1927)

g2/ ‘Hearing Before the House Committee on Immggration and
.+ Naturalization, 66th Cong., 2nd Sess., pts. 1l=4 at 1049 o
- (1920).. The numbers may be inflated. The Japanese’ ' -
Association reported 40 in California in 1920 which =
.. obviously would put the total number substantially 1ess-‘i77'
 than in the text. . 0

kt;R Bell, Public School Eduoatlon of Second Generatlon Jaoanese
~in California (1935); H. Kitano, Japanese Amerlcans-“ The b
lEyolutlon oFra'Subculture {1969y, = T e

34/,State‘Board.of. ontrol of c‘liforhlér Cal forhia:andﬁthewOr ' .
© (1920), pp. 214-215 ! »f e lental
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Opinion of Aitc¥ney General of California renderad to Hon. William
Cooper, Supt. of Public Imnstruction (May 2, 1927), The_schools :
thenh grew in rnumbers, increasing in California to 248 in 1940 with

" 435 teachers, 17,834 students, and a yearly expenditure of $397,000,.

86/

81/

—

88/

~ children from attending these schools. L. 1943, c. 104, Sec. 1l-6;

~77th Cong., 2nd Sess. at 11086, 11393 (1942),. (Hereinafter cilted
~as Defense Migration) o : ‘

"Hawalian Legislature once more - passed_an Act regulating the private .

Oregon had 22 schools, Washington 21, and there were a few others-
scattered throughout the country.. Hearings Before the Select .
Committee Investigating National Defense Migration Pursuant to H.R. 113,;

3

Testlmony ‘of Robert H. Fouke and i. L; étrobel, Defense Migration;
at 11071 and 11091 at note 85. ' '

Testimony of Mlke J. Masaoka Natlonal Defense Mlgration, pp 11145,
11222 and 11223 at note 85, o

Natlonai DofenSe Migration, pp. 227-245 at note 85. After Pearl
Harbor the schools in Hawaii agajin came under attack.. In 1943 the

foreign language schools which was d931gned to prevent very youag .

Revised Laws of Hawaii 1945, €a2c. 1871-1876. No teaching of a -
foreign language in any school was. permitted prior to the fourth
grade or before the child was 15 -years old unless a board certifled
that the child was reasonably well versed in the English language.,'_
In addition, prospective teachers were required to take examinations =
to establish their knowledge of English. Enforcement was by injunction

-rathér than by imiediate crimipal penalties. Upon being challenged;

the law was upset. Mo Hoc 'Le Po v. Stainbdack, Gov. of Hawaii, 74 F. 2

852 (D.C. Hawaii 1947); Stainback, Gov. of Huwali v, Mo HOck ne Po,‘”'"

336 'U.S. 368 (1949). ' The law was Chen softened to provide that no 775
child who had not graduated from second grade in publlc schools

“or its. equivalent should be taught a foreign language: 1n any school -

for more than five hours (including assigned homework) in a- calendar
week, S9chool of ficials retained the right to visit the schools and ;
the /Department of Public Instruction was still required to ‘Yeceive °

" copies of textbooks used in the curriculum. . Ch. 31, ser. Ar55, ',,r“*
- Act 72 [1949] Laws: of the Terr. of hawall Reg ess. 100. e o

P.L. 90-247, ~Jan. 2, 1968, 81 Stat. 783, especlally Seo. 704. An*”fl}
‘history of the Act is.given in Le1bow1t7, op. cit. supra, PP, 105—121

at note Sl.

:;iedvomapo,]"bltvwacv tnd the Llcctolato," 2’ Am. Po} , B
946, 950-656.(193C) 5 R Blllangton, Ahes Pr ‘tgn}'Czuendog
0 &00, pp..dldnlﬁ (1938) e

 iLenov.,N1chols, “>J° u. S-,‘;ff (Jan. 21, 1974)
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93/ The most thorough exploration of southeﬁh ant1~Negro suffrage legisla—

tion is in United States Commission on Civil Rights, Report’ on Voting

" (1961). See also the hearings on the subsequent Voting Rights Act of
1965, Hearings on H.R. 6400 Before Subcommittee No. 5 of the House
Committee on the Judiciary, 89th Cong., 1st Stss., ser. 2 (1965);

tlearings .on S, 1564 Before the Senate Comm. on the Judiciary, ‘89th

_Cong., 1St Sess. pts. 1 &2 (1965). 5 . . i

94/vTho MlSSlSSlppl Constitutlon in 1890 permitted reading ‘and writlng

T or understanding of the Constitution, In 1954 the option was
~eliminated and the voter required to do both, United States v.
Mississippi, 380 U. 5. 128, PP, 132-133 (1965).

h 95/.United States Commission on Clvil Rights, Voting in Missa.ssippw (1965),

~ pp. 4-5, The Supreme Court was to note this fact and give it" considerable

" prominence in sustaining Federal legislation. South. Carolina v.
Katzénbach, 338 U.S. 301, 311 (1965). The lower court opinion in

. Toulsiana v. United States painstakingly examined the legislative

~ history-of the Louisiana voting requirements and shows vividly the.

"~ .governmental intent., Louisiana V. United States, 225 F, Supp 353
(E.D. La. 1964) c e e 4

- 96/ D. McGovney, The Amerlcan Suffrage MedlAy (1949),,pp. 59~ 60 The L
T relation between southefn anti-Negro legislation and state leglslation S
affecting other religious and racial groups is discussed in J. Higham, .
Strangers in the Land: " Patterns of American Nativism 1860~1925 (1955). =

91/ see petitioner s brief before the Supreme Court in the case of Jimenez v.“
... Naff, 400 U.S.. 986 (1970), vacating. Mexican=-American Federation— .. ..
e L Waohi“aton State v. Naff, 299 F. Supp. 587 (E D, Wash. l969)<

‘ 98/ Oakland Morninq Times, June 2, 1892, at 4,

7S; 99/ Sucranento Daily Record Union, Jan. 20, 1891, at 5..

San Jose Daily Herald, Oct. 17 1892,‘at 2.

1/ New York Times, Nov. 7i 1921,‘at p. 14, Col, 2. =

".The Supreme Court noted that there was,"some evidence suggesting that
“prejudice played a prominent role in the enictment of the requ1cement.“#
katzanbach V. Morqan, 384 u, S. 641, 654 (19:6)

°

, New York Tlmes’ July 1 rlglsl at pa 5[ COI.; &u : ;,;-,~,,.7"'"._"i;i =

o

New York 'I‘imes,r Anq 25 1915 at S Col. 2 (emphasis added). See also
e the comments by Robert Wagner, Judge c1earWater, and others . reported in
;New 'York Times,: Aug. 26, 1915, at 5, Col. 1, The" propposal was. defeated
~in 1916 by“a voLe of 77 to 67 New York Times, Aug.* -5, |




e M 10§/'”In Wyoming there is evxdenCe that the .group to be contrélled was
RO - the Finnish coal mlnels. Rassnussen v. Baker, 7 Wyo, 117, 50,
e " p. 819 (1897). And in ‘Alaskathe test sought to restrict Indian
RoR . suffrage:

~Just a few words about the Tndxan question....YQu are 1ntorested“>
- to just this extent; if the people in Alaska are not careful
the Indian of Alaska will be runnlng your Territory, as they are
running some of the communities in Southeastern Alaska today. S
’ Sitka is run by an Indian -council, - Wrangell also, but there they -
have a population of 150 whites and 225 Indians. Most of them
are so illiterate that they: cannot uven read the ballot that
they vote; and I wonder if you will velieve it, but the majority .
of their voting is done ‘by block voting. They have a stencil cut, &
shich just fits the ballot, and all they have to do si to fix - = .
< the holes in-the stencil over the proper place on the. ballot and
“made a marxk in the place ‘provided. Of course, all the Indians
. are not of this type, some are very highly educated, and graduates
. of Chiwawa Carlisle Universities, and they are perfectly able to
read their ballots but there is a:large pércentate of these Indian
‘of the older generatioh who neigher read nor write and who have o
not the sllghtest cOnceptlbn of what they are doxng... o

I am for a falr illlteracy test that will preVent this blick voting
in ‘Southeastern Alaska, and am a supporter of the White Bill whic
- 'was introduced into Congress.. Mr. Sutherland objected to this
bill but he realized that his only salvation for feelection lleS
in the Indian votes. . “ ‘
‘The Seward Gateway, Oct. 19, 1926, at l Cols. 2 & 3.

N

: 106/ The earllest ‘Supreme Court commentary on these English literacy tests
T was in Williams v, M1351ssipp1, 170 U.S. 213 °(1898) where the Court
~.in dicta upheld thé Mississippi literacy requlrementfholding only .
that administration of the Constitutional requirement did not dis- =
~criminate. For an early state case see Stone Ve Smlth, 359 Mass. 413i

34, N.E. 521 (Mass. Sup. Ct. 1893) '

3 10~/ Davis v._Srhnell, 81 F. Supp. 872, afflrmed 336 U Sf 933 (1949).”
‘ ~ This was, the Court's subsequent. interpretatlon of the Davis v. .
‘Schnell afflrmance in:Lassiter v, Northnampton ‘Election Board, 36
S UMS. 45 (1959) See also United States v. Mississippi, 380 U S. o
1280 (1965) rtver91ng 229 F. Supp. 925 (S.D. Miss. 1964) and :

: Loulslana v UnIted States, 380 u. 8 145 (1965) afflrming 225 F.

" The most thorough explcratlon of Southern antl»thro suffraqe
- legislation was in the Unitled States Commission on Civil quhts,
. _Report, Voting (1961). See also, ‘House of ‘Rep.,. Voting ‘Rights; Heas
 ,Before Subcommittee No. 5 of the Committee on the’Judiciary on H.
- 640U (HITH cong., Ist Sess., 1965): U.S. Sen., Voting Rights, Hearin
‘JBefore the Commxttee on ‘the Judicxary on §.°1564 (89th Cong., 1 -
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Lassiter v. Northhampton Election Board,. 360 U.S.'45, 53—54 (1959).

109[,In bouth Carolina v. Katzenbach, 383'U.S. 301 (1966), the Supreme

110/
11}/

Court upheld the key. portlons of the Voting Rights Act ol 1965, -
permitting the suspension of literacy tests where past performance -
1ndlc?2~d discriminatory admlnlstratlon of the testh

South Carollna v._xatzenbach, 383 U.S. 301, 337 (1966)

Altaka, three counties in Arlzona, and one county in Hawaii and
Idaho were covered by the Act. Consent -judgments (agreed to by

- the Attorney General) exclu51ng these. jurisdictions were obtained

- Georgia, Louisiana, Mississippi, South Carolina, Virginia, and 40

11/

113/
114/

under 4(a) of the Act on the grounds that the. tests had not been
used to discriminate on the basis of race or color. durlng ‘the five

'years preceding the filing. of the action. The Navajo tribe objected

without avail to the Attorney General's consent. In Alabama, - e
counties in North Carolina the Act went into effect and the tests

wete suspended. The Attorney Gensral refused a consent judgment

to permit North Carolina to remove itself from coverage of the Act.
United States Commission on Civil nghts, Political Part1c1patlon
(1968), p. 11, ‘ :

Katzenbach v. Morgan, 384 U.S. 641 (1966). - See also Unlted States-

v. Monrxoe County Board of. Electlons, 248 F. Supp 316 (W. D.N. Y. l9§5)@?

Castro v. State of Californla, 466 P 2d 244 (Callf Sup. ct. 1970)

Cardona V. Power, 384 U.S. 672 (1966). See also Camacho v, Rogers,l
upp. - I55 (S8.D.N.¥. 1961); Camacho v. Doe, 7 N.Y.2d 762, 194 .,

N.Y. S 2d' 33 (1959). 1In the Cardona. case the appellant was literate,x“f

* - in Spanish, but not in Engllsn, and challenged the New York- State

English literacy test as it applied to her as violative of. due .
process and equal protection. ., he Supreme.Court could not deterM1ne
from the record before it whether the appellant had completed the
sixth grade in Puerto Rico and,-thus, was, covered by Section 4(e) °
and the Morgan decision. ' The Court, therefore, remanded the case:

- to see if this was the situation, commenting, in- arqument, whether,:‘f

after the enactment of 4{e), New York would wish:to continue its

' English literacy requirement. '~ The New York State Constitutional i
,fConventlon that was subseguently held did suggest eliminating the .

requxrement. Two: other states, Hawaii and' Maine, have repealed the

. “tests and in many other ctates the law was not enforced even. prior,}
“to the 1970 law.. Voting. Rights Act Extension, U.S. Cong., Hearlngs»

- Before Subcommittes No. 5 Of the Committee of ‘the: Judxcxary (91st’

. Cong.; lst Sess) May 14, 15; June 19, 26; July 1, 1969 Recently

;]7~,a number  of groups, the Amerxcan Clvll leertzes Union, the Civil:
'?*nghts Commission,. and a recent President;al Commisslon, have: urged
‘1the"elimination%offllteracy tests as a-condltlon.of,the’suffrage

.

'he Supneme;Court,hade & 1ink betgeen educatlonal dlscdlmlnatlpn ,
itical ai orimination whicH is‘lmport nt to the thesis of
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115/ Sustained in Oregon v, Mitchell, 400 U.5. 112 (1970). . N

116/ Jimenez v. Naff, 400 U.S. 986 (1970), vacatlng MGAICQH Amerlcan :
ruderatlon-wa hlngton State wv. Naff, 299 r.Supp. 587 (E.D. Wash. 1969) .

117 2 Stat, L., 153,'en1ctcd Ap111 14' 1605

'1%£y Petition of Katz, 21 F., 24 867 (2.p. ”JLh 1927) ., But see the:
- 7T exact opposite reasoning appllcd in In re Rod119uoz 81 F. Supp;
337 (W;D 'Teﬁ. 1897)y. - ‘ i

119 Treaty “1Lh T"10nch Republic, April 3 1600, Art I, 8 Stat, 202
T(1846), T, 8, No, 86 (effective Octob01 21, ]903) : .

 -120’TT aiy ‘of Amity, Sett]cmoni and LlN]LS, with ‘his Catholic Maje ty, -

T Feb, 22, 1819, Alt VI, 8 Stat, 256 (1846), T. S, No, 327, erfoctlvg
" Feb. /2 1821 . .

194/ Tzeatv 01 Poaco, Friendship, Limits: and Sctt?cmont with the Ropub]xc,;
“of Moxico, ¥eb, 2, 1848 Avt, VITI, 9 Stat. 929 (1851) 1. S ‘No,
200 (effective Ju]y 4, l&do) ‘

122/ McGovney, American Suffrage Medley (194q)

123/ House Report, 59th ‘Cong., lst Sessu, Document No.'46, p. 11,

124/ B. Solomon, Ancestors and Tmm1grantu (1956), pp. 82- 2175. By the
iiv-time.gf. the-Act's. gassage. increased:.literacy .in. Europe made.it . ...
. 1neffect1ve as a general exclusionary device.  When this became i
' clear in 1920, percentage quotas; were rapidly enaoted See J, ngham, :
. Strangers in the Land: Patterns of American Nat1v1sm. 1860:19?5' , _"

125/ Act of Feb"s; 1917 .Ch; 29, Sec..3;=39 stat. 875,

f‘ngj 64 stat, 1018, enacted Sept. 23, 1950, Cch. 1024; 8 U.u.C A, 1423(1).

137/ Sen. Rep. No. 1515 8lst Cong., 2d Sess. (1950), R. 206.4_

a-le'Sen. lpt. No.,]1%7, g2nd Cong., 24 Seoss, (100?), 98 Cong. Rec, .
T 14183, (1950) NOTE: "Immiplntlon and Raturqllzatlon,” 66 Harv. AR
L. Rev., 699’4797 (1953) B S

;qzsfq 01*3 12,1, :

1y 8 U s c. A 14?3(2)

131/ In 10 Swowson, 61 F. uupp‘ 376 (0 [ OJO. 3945):.ﬂaiiinoz V»ﬁ.h:ff”
- f_hlrchcll (C.n.;?O 2767~cu) (D C Ca}11 G, D.;Mntch 16, 1“7]).' £
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132/

133/

135/
135/
'13§/
131/
138/

139/
140/
141/

142/

‘vagts; The Corporate Alien: Definitional Questions in Federal

Unlted States v. Bo gmann, 47 F. Supp.. 765 (S.D. Caiif;'1942);
§§hne1der v. Rusk, =77 10,8, 193 (1964) limited the distinction
between.naturallztd o native-born citizens with respect to
expatriation but as y::. 1o such limitation has been suggested with

respect, to the orlglnal grant . of citizenship.

Trujillo-Hernandez v. Farrell (No. 73~1845) and Trujillo- Hernandez v.
United States (No. 73-3005) both now pending before the Unlted
States Court of Appeals for the Fifth Circuit. :

For a complete Llstlng of these statutes at present in tﬁe United . .
States sce Appendix to Leibowitz, op cit. supra. at note 24, p. 35.

Restraints on Foreign Enterprise,-74~Harv. L. Rev. 1489, 1493 (1961)

M. honVLtz, The Allen and A51atlc 1n American Law (1946), pp. 190~ 207.M

Clarke v. Deckenbach, 274 U S. 392 (1927)

NOTE, - COnstltutlonallty of Restrlctlons on the Allen s nght to Work,
57 Colum. L. Rev., 1012 (1957);  and National Power to Control State
Discrimination Against Ireign Goods and Persons: A Study in ‘
Pederallsn, 12 Stan. L. .Rev. 355, 364-69 (1960).

Takahashl v. Fish and Game Comm1ss1on, 334“U}S.'410, 418 419 (1948)

Sugarman V. Dougall, 37 L. Ed., 24 853 (June 25, 1973).

In Re. Gflfflths, 37 L.Ed. 2d 910 (June 25, 1973). But see
Lsglnoza v. ‘Farah Manufacturlng Co., Inc., u.s. = (Nov. 19 1973

Although, ‘as we have seen, the courts have generally been hostlle toflff
statutory impositions of English, this has not been true in eommon
law situations where the courts, in the few decisions that have

~discussed the-issue,. usually have ‘reinforced the practical need for

a knowledge of English. . Thus, the general rule -is that -illiteracy

~ will not rebut the presumption that a bank deposztor has knowledge

',,142/

- deferment examinations during the Viet Nam War, which were glven
~.only in Englishs Puerto Rico protested this and .an accommodation
‘was made. Exceptlons Yor medical amibar e/dmlnaclons in Puerto

of the rules printed-in his passbook, and. posting railroad signs, 1n"‘i§
English ‘has been held to fulfill the notice’ raquirements imposed on
a railroad company by state statute--even though the statubde did not

‘mention language and the 1n3ured plalntlff could not read Engllsh.

A more recent ewample of the pressure exerted by the comblned 1egal;ﬂ
and practical consequences of Engllsh llteracy was the draft :

,~a

kf,leCO have also been made.f Lelbowltz, op ;clt. supra. at note 24,.”

;"‘>5oo (1925)




) v‘.&\ N ‘ .
N S v - ) - -14-
‘-14§/ 401 U.S, 424 (1971).

14§/ Hqual_nmployment Oppurtunity Commission, Press Release, "EEOC Files
Four Job Discrimination Suits Against Empleyers and Unions,” Nov. 8,
1973. , . ,

‘ _ . . \

‘141/ The most obvious instance of this was school segregation under the
cover of linguistic neced. U, S, Comm. on Civil Rights, Ethnic
Isolation of Moxican-Americans in the Public Schools of tho South=~
§§§} (lox, =Am, Lducation Study Rep. 1 1970); Gonzalez v. Sheely,
46 ¥, Supp. 1004 (D. Ariz. 1951); Mendez v. Westminstor.School
District, 64 F. Supp. 544 (S.D. Calif, 194G) aif'd, Westminsver '
¥éhool District v. Mendez 161 F, 2d 774 (9th Cir, 1947) .

r




