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LAW AND FOREIGN POLICY: PROBLEMS IN
INTERCULTURAL COMMUNICATION

(Abstract)

This paper carries the following general themes: ...... 4
I. 1) Different cultures exist, each identified with pteferréd values,
norms and modes of thought.

2) In Westexn culture, law has sweeping functions as a directive for
reagoning, a language of discourse and communication, and as the
axial norm of socilal behavior and political organisation, because
it has been isolated deliberately from such other informing
principles as religion, ethics, social tradition and political
power,

Analogous processes of differentiation are not recorded in nou=

Western cultures, Here self-definition and behavioral direction
ara associated with norms and values that cannot be subsumed by

what the West understands as "law'.

3) Cultures communicate in greatly diverse wavs, Thay may {nteract
on the plane of one biography or one particular society as well
as under the suspices of almulticultural enpire, a system of
coordinate political organ%ams, or such special pursuits as
commerce, Furthermore, 1négrcultural communication may be unwilled
as in the imperceptible diffusion of a language, an art style, a
religion ar a technique of economic production; or it may be
willed as in the deliberate propagation of a set of ideas, the
implanting of a form of government, or tha 1ntr6duction of

originally alien crops.




II.

4)

5)

Foreign policy is a mode of deliberate communication between
coordinate political units., As such {t reflects in each case the
structuring force of culturally dominant motifs.

Since law 1is not uniformly accepted in the multicultural modern
world eithar as a major value, a basic norm, or a symbolic language,
1t ought not to be viewed as a mainstay of foreign policy-making,
The dominance of law-related propositions in many American policies
suggests that cultural diversity 1s not recognized by policy-
making agencies as a political reality, and that foreign policies
are not cast in the frame of intaercultural communication, It
appears, next, that some of these policies would have been more
rea'istic and successful than they proved to be if opposite
dispositions had prevailed. A reorientation in these respects
presuppeses accurate perceptions of the cultural matrix in which
each modern state is comprehended, and this condition, again, can
be met only with the aid of cross-cultural research and comparative

studies,



In a recent survey of present rela:ions between his country and the
United states, Japan's foreign minister, Mr. Masayoshi Ohira, argued
forcefully that any talk of policy objectives presupposed "deap mutual
understanding and mutual trust”,l "When we view our actual relationship
in this light," he continued, "I am sorry to say this mutual understanding
and mutual trust are not yet sufficient or satisfactory either in Japan
or in the United States," This explains, he concludes, why "(T)he rela-
tionship....has not really matured." The major impediment to effective
communication, Mr. Ohira tells us, {s to be found in cultural differences,
and among these he singles out differing orientations toward law. For
whereas Americans emphasize contractual obligations, ",.,.in our country
this feeling of coritractual relationship is weak," Evean as he chided the
U.S. for a regrettable "attention gap"z, he therefore insisted upon
cautioning his countrymen that improvements in relations with America
will be forthcoming only when they realize that "promises impose on us
very rigorous obligations and that we have to go about fulfilling them in
a very rigorous manner,'

Analogous official reminders of the need for intercultural undere
standing in the conduct of foreign relations are infrecuent in American
policy planning circles, and suggestions that law might not be a trans-
culturally valid reference are altogether missing. In the particular
case of Japan it is evidently being taken for granted today as it was at
the end of the Second World War that contractual terms of rendering the
1dea of obligation are as valid there as they are here. For had not Japan

, ‘
accepted a contractual form of government when it aggreed to a democratic




constitution on the Western model, and had it not contracted to surrender
on the basis of a treaty replete with obligations, among thqg,xhe commit -
ment to renounce war as a sovereign right and the threat or use of force
as a means of settling international disputes? Most importantly from the
American point of view, had not Japan prospered both politically and
economically as a result precisely of the multiple interlocking legal
contexts into which it has élloéed itself to be fitted, and is one not
entitled to assume therefore that political development is rightly
projected by our foreign policies in accordance with norms and values
dominant 1n‘the West?

Questions such as these may not have bheen teated adequately in the
early 1940s when scholars and policy makers were engaged in estimating
Japanese reactions to defeat,3 At any rate, it is clear after three
decades of technically close alignments that 'develupmunt' along lines
suggested from without has not foreclosed remembrance of the past within,
and that it is, i{n the final anaiysis, Japan's own culturg which directs
the uses of transplanted 1nst1tuﬁions and assigns mearings to imported
w'orda.4 Communication in the sense of "mutual understanding" is thus
clearly dependent not only on Japan's appreciation of the role of law in
the United States, but also on American familiarity with Japan's inner
order of controlling norms and values. Indeed, our failure to perceive
Japanese dispositions toward law in general and contractual obligations
in particular is almost incomprehensible in light of saveral circumstances.

With inequality the natural corollary of defeat, the United States

had the advantage, after all, of planning the restructuring of the alien



Asian soclety in deliberate, methodical ways. Given this difficult yet
privileged position it is surprising that the representatives of a common
law nation tutored in respect for precedent, did not fall back on prece-
dents which Japan itself had set as a sovereign powerful state when it
decided to adopt certain legal codes from continental Europe. In this
case the borrowingg were also explicit and massive, yet they tco fﬁiled
to inactivate traditional, non-contractual guidelines for the conduct of
human relations, And this impression of a resiiient, self-contained
culture is greatly reenforced when one recalls those centuries of intense
Sino-Japanese communications during which Japan totally transformed the
sinified version of India's Buddhist faith so as to harmonize its norms
with pre-existing spiritual modes. It is this intellectually most
successful process which explains why no serious American student of Zen
Buddhigm is likely to doubt‘today that he is dealing with an authentically
Japanese religion. Likewise, and perhaps more immediately to the point,

no reader aither of the traditional Tale of Gen}i or of modern Japanese

novels as for example those by Kawabata or Mishima, is apt to mistake
the ccdes of honor, etiquette and social obligation he there encounters as
"contractual relations’ in the Western sense.

Ideas, then, do not appear transferable in their authenticity from
one distinct thought world to the other. As Spengler remarked in his
reflections on intercultural relations, what matters is not the original
meaning of the forms, but the forms themselves, for it is they which

disclose to the native sensibility potential modas of its own creativeness.d




Thig truth has been widely recognized in the West from antiquity onward
and, as the history of the Roman 1;& gentium illustrates, also in respect
of law., In fact, no civilisation comes to mind in which "the other' has
been studied quite as assiduously, and nowhere else hag cultural diversity
in art, religion and philosophy been celebrated as consistently as here.
The main questions that perplex today are therefore the following:

Why 18 the role of law not submitted to sensitive discriminating scrutiny
by Amarican specialists in foreign affairs? Why is it being tacifly
assumed that men and governments everywhere trust or prefer contractual
commitments in terms, for example,of constitutions, coalition governments,
or treaties of peace? In short, and more broadly phrased, why is cultural
diversity not recognized in the United Statesina a politically relevant

factor, and why are foreign policies not cast daliberately in the frame

of intercultural communication?6



II

Tha factors that conduce to the obscuring of cultural identities
in non-Western areas of the world and therefore also to the blocking of
meaningful discourse and the faulting of foreign policies are obviously
multiple and complex. For purposes of this paper two in particular will
be cited, There is on the one hand the traditional, continuously per-
vasive image (now sorely tested) of the United States itself as a
melting pot of people from everywhere who were willing to subordinate
the memory of their ancestral past to the actuality of citizenship in a
nationally unified state -~ surely an emotionally compelling exemplar
for the ordering of the confusing multicultural environment in the 20th
century. The other major propositions which seem also to be read
instinctively into the affairs of foreign states and the society of
nations as a whole, relate primarily to the Anglo-Saxon law without
which, of course, the United étates could not have been conceived as a
culture~transcendent nation, and, beyond that, to the combined legacies
of the common law and the civil law by which all Occidental approaches
to the organisation of society an& the conduct of foreign policy have
been informed in the last millennia.

In counterpoint to these tendencies it is here suggested that
these experiences are unique in internaiional history; that Occidental
understandings of the meanings of law are not shared by non-Western |
nations; that interactions between law and foreign policy can by no

means be assumed, and, in particular, that contractual modes of harmon=-

ising diverse national interests can serve only limited interests in the

furtherance of international understanding. These themes cannot be fully



developed in a brief paper, and the foliowing remarks are therefore
meraly suggestive of arguments and analyses that have been gubmitted
elsewhere in more explicit fashion.7

Law has swaeping functions in Western culture as a paramount moral
value, a directive for thought and reasoning, a preferred means of
communication, a symbolic code capable of relaying other major norms
and valdes; and as the axial principle of social behavior and political
organisation because it has been isolated deliberately from such rival
informing principles as religion, ethics, ideology, social tradition and
political power, This achievement in abstraction explains, for example,
why forms of government are customarily evaluated in terms of law;
for whereas the formar have been subject to continuous change in the
West, legal systems, being synopses of fundamental convictions and
commitments, have stubbornly survived the turmoil of the times, contin=-
uously releasing regenerative and corrective forces and thereby
sugtaining the civiligation as a whole. At least a passing accquaintance
with Civil law, Anglo-Saxcn law, Canon law and the various progenies of
these basic jural orders is therefore all but indispensable for purposes
of cultural self-definition as well as of cross-cultural communication
and comparison. #Ai in these respects it is important to remember that
the major legal themes here stated were as dominant in classical Rome
and medieval England as they are in 20th century Switzerland, Australia
or the United States, That is to say, they did not evolve gradually in
the course of time, The wide-spread modern view that acknowledgment of

the primacy of law in national and international affairs is a mere




function of universally valid norms of political development does there-
fore not appear- to be well founded,

The Occidental preference for constitutional rule and parliamentary
procedures is a corollary of these general understandings of the pivotal
role of law, In other words, in the absence of the latter, constitu~
tionalism could not possibly ﬁave emerged. Furthermore and most
1mport9nt1y, this particular dimension of law related thought nad practice
is an éxtension into the public domain of the private law of contract -
incomprehensible unless the logic of the connection with primary norms
is clearly recognized. And cou.tract, again, would be an empty, socilally
sterile reference if one would not remember that it can ba fathomed as
a mental construction only when the individual is recoguized as the
main legal entity, separate in law from family, clan, caste, social
class, religious community, political party or any other group affiliation.
These presuppositions, then, are absolutely necessary before one can
assume that the individual is endowed with rights and responsibilities-
in his own behalf and that he is capable of making promises and accepting
obligations voluntarily. In short, we speak of contract when the law
can recognize che will of the parties and the ensuing meating of wminds,

This juristic theory of interpersonal communication and agreement,
which originated in Roman thought, is the foundation of constitutione
alism, From the days of Papinian European law and politics have thus
revolved around two revolutionary propositions: firstly, that all law
is a form of obligation binding not just the entire people but each of

them personally, and secondly, that the constitution is a particular



pact or convention which gecures the nation in a network of legally
enforceable, mutually dependeat rights and reuponsibnities.8 |
Finally, all normative systems covering inter-state relations in
the Occidépt are derivatives of these common values and understandings
of law andigovernment. That {8 to say, in the international arena it
has been democracy not despotism that has supplied the preferred models
of behavigr and organisation. Neither international law and interna-

tional organisation nor classical Europesn diplomacy can thus be

comprehended unless their cultural roots in law and ethics are clearly

recognized,




{*atend etructuring force of lew, thet diplomatio modee o£ communicating
'°7ff7interests ere decieively effeeted by 1ege1 thought end prectice, end ~~~~~ ‘j,ng;;

“‘7.ﬂ3thet intergovernmental understandings are preferably rend°red 1“ th°

'""the validity of thie orientation in the 20th century, the reminder is

=S registerad in their own culture history appear to have persuaded modern '

oo |
All foreign policiee reflect the norme end velues thet dominate a »
'TTonation g inner order. It is therefore by no meens eurprieins that thoee S :

ﬁjfiemsneting from Western capitels are merked by trust in the eteeeising 37

‘:’fcontractuel lenguege of the treaty.‘ Furthermore, and before contesttng

‘of couree in order thet the eymbioais between lew end statecreft hud
"‘indeed proved ite worth 89 & rational contrivance 1in the restrieted 4
‘contexts of the Mediterreneen end Atlentie regione in which etatee from
‘ cleesicel entiquity onward had been eble to echieve a remarkeble measure
| of mutuel underetending precisely beceuse they hed 1eernt to. cultivete f‘~ 7e'

the ghared inheritence of law, At any rete, the experiences thue o

-generetions of Europeane and Americans in the ere of global politics

that law in general and contract in particular are indispensable elements

~of government ready to be digcovered everywhere by resort to enelogy;
and that societies not obviously organised along these principles are
properly classed as politically undeveloped for the time being, in need
therefore of temporary aid and guidance. In either situation, so the
reagoning seems to run, foreign policy is rightly linked to law in its

~ dual function as a body of socially imperative norms and as the best ‘
medium for world spanning communication., Contrary findings by scholarly

experts in comparative culture s udies have been available to policy
! ,




';'fi‘makers, from the deye of Herodotue onward._ Although most converged on

"Montesquieu 8 werning that the 1aws of one nation can never be euited to %fgf¥,i'

“f’the wants of another nation since lawo muat harmonize with estebliehed

:.‘norms of government, they somehow dropped from public consciousnesa

:ﬂerxwhenever oriticai decisions had to be made in foreign affaire.

Some of the new levelling trends were nurtured in the period of
"Western dominance during which European lawe were either borrowed quite’;
voluntarily by non-Western nations Crurkey, Japan and China come to mind)*
in deference to their desire for tachnical modernization, or grafted
,uponpnative traditions in the,exerciae of coloniel polioiee, as in Africa |
south of Sahara, ’For example, the early,treining program for french | |
colonial adminigtrators at the Ecole coloniale qu“ihéed on the“premises
that Roman law had universal velidity. A coorse description at the turn
of the century thug containedkthe following‘paesege:

"law i8....a upiversal lenguage.... He who has studied it will

immediately recognize constant principles underlying superficial

variations between different local laws.... There cannot be ten

- different ways to organize a family, to conceive of property or

of a contract....'
This presumption was roversed only a few years later wnen obeervatibn,and
experience had convinced officials, notably Maurice’Delafoase and Louis
Vignon, that there are ",.,profound differences between the mentality of
Europeans and that of Asians and Africans", and that instruction shoold
strees.the necessity of "studying the religion, customs, treditions, laws,
social and administrative organization of the conquered native socie ¢-

eties...."10 In short, here as elsewhere in Europe the view gradually

gained ground not only that there can be ten different ways to conceive

10




of a contract but also that there may be cases in which eontraet and
constitutionalism are 1neompatib1e wtth native social fotms. For
Putposes of this presentation two brief 111ustrativa references.- one to
Aftica south of the Suhara, the other to China « umst euffice., o

LY

The literature on Africa 1aw in its pre-colonial, colonial and

*1_ and it shows conolusively that o

: moJern 1ncarnations 1s now vqluminoua,
’one eannot find here the kind of juristic thinking 1n the abstract that
,one takes for granted 1n Europe and America, that 1t ls 111usory to try
to define law in terms of Western legal conceptions, and that Lherefore

no a Erior theoretical model can be assumed. 12

In thia originally
knonliterate culture realm in which thOught was ruled by cuatom, magic
‘and religion, law was not disengaged from the sum totgl:oflinformtng B
’norms and values; nor wap the pers§n recognized ag a stbaratetlegﬁl
entity endowed with inalfenable individualized rights. No equivalent
for the Western notion of contract could possibly have arigen in such
circumstances. What Africans developed instead waé ah acute sed39 of
8ocial obligation, for the stress in each of their numerous telf-
contained communities has alvays béen on the primacy of kinship relations
and the interests of the group, The introduction, by colonial admini-
strations, of contractual conceptions was thus bound to make for uneasy
syncretismg on the levels 8f hoth, grivate and public law, and theie have
naturally become increasingly overt in modern times if only becéusu k
political independence hasg had the undeniable effect of rehabilitating

the pre-colonial past,

11




This disfit. -on in the relationship batween two coexisting legal

’ordere which 13 mutatie mutandie a breek 1n 1ntercu1tural communicntion,

is apt to confuse human behavior and political processes, as the
£ollow1ng account of the socalled crocodile dase 1n Malawi euggeets.
" "A man wished to rid himself of a tiresome wife, and approached

a reputed sorcerer, who for congideration of one pound down, and a
subsequent one upon completion of the contract, agreed to become a

‘crocodile and take the wifa, He did, and. the liberated hugband refuaed

the further pound, whereupon the 1njured party took the matter to court ‘
and woti on breach of contract. Only when news of this reached the
Ministry of Justice was an investigation launched, and this led,

‘eventually, to charges of murder against both men."13

The two decieione here in issue make of couree, no gense in the
context of traditional society. Hera where magic and witcheraft are
openly accepted facts of life, where the legality or illegality of a
contract is at bast an frrelevant issue, and where the cause of‘communal o
order is all that matters, it wouldfhave been up to the murdered wife'e-
family to settle the case by seeking retribution in the form of either
blood or material compensation, Tha’Melawian parliament--a creature
of contract and English policy=~showed its avareness of these incone
gruities in a subsequent debete on the implications of another recent
case, the Blantyre ax murders (1968-70).*14 Forceful arguments seem
to have been made on ;het occasion in support of the proposition that
English modes of reasoning, conceptions of etiminality, laws of evidence,
and, in particular, approaches to pungehment were not concordant either
with Malawian customs or with present national interests. Here as in
most other modern African states, people in all walks of 1ife are
returning to traditional patterns of behavior and belief, and governments,

whether tyrannical or tolerant, are reinstating pre~colonial social

“ ¢
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controls g0 as to retain their present powers. This has bscome vividly

 ovident in the dismantling of conatitutional forms of rule and the recent

‘“‘frash of harsh penal laws and represelve executive aetione that stipulate

*iu'death and mutilation as fit penaltiea for offenees that do not rete euch

“tettibution under einher the eivil law or the common law.

Anthropologists and members of the legal profeasion speeialising 1n

’African affaifs vere qUite prepered for these post~1ndependence devalopmengs'f;]V,r”

in criminal end constitutional Iew becauee they were familiar, by end lerge,; 

~with the socially compelling elementary 1deee that had kept African‘i

’soeieties going for centuries. Ptofeasional diplomatic elitee, by cOntrast,e~

-appear to have been taken by surprise too often.  For example, two
American envoys who had been on extended miesions 1n Guinea during 1961~65

found themselves 1n a state of "ghock" and "dtsbelief" in‘197115

when they ,
learnt that dissent from sékou Tourd's policies brought endieee rounda‘;
of executions, public hangings, exterilone of confessions, and crowded
‘Jails; for had they not initiated and cérried»en "g .substantial program
of economic assigtance in éuinee, indeed one of the largest per capita -
aid programs this country had in all of Africe”, and this "deepite the
fact that President Tourae's generally Marxist political pronouncements
seemed hardly in accord with American thinkiug'. 'No-country", ﬁhey
concluded, " - surely not the United States or the People's Republic of
China or the Soviet Union -~ can afford to act within the context of
Sékou Touré's concept of independence."

Well, many countries can do just that, among them the communist states

with which the United States is being paired by the aforementioned American

13




ambassadors. That is to say, the: aveilable evidence showa rsther clearly
-j that ignorance or avoidance of the rule of law does not have the’ effeet
| of faulting non-Weetern foreign policies.\ Conversely it teaches thot .~ |
occidentel £oreign programs are ept to fail when cultursl realities, ,mong

_them the presence or absence of law, are disregarded or misunderstood. .

~ As the noted sinologist 1, A, Richards warned in connection with comments

~ on the difficulty of transleting Ghinese, 16 the process of understanding

should never be confused with reading our own conceptions into the past
and present records of others. And the same fundamentel themo has been
elaborated by BernhardKarlgren17 and Marcel Granet18 in thelr penetratinsv

_ analyses of Chinese modes of thought.

In thig greet East Asian civilisation as in that of pre-zoth century Japan ‘

anelogues cannot be found for Western law or Western notions of agreement.19
The ruling principle of order in the traditional chinese realm wasg the
sinocentric ideology of the Heavenly Mandate, and thislwas'administeredfi’
not through impersonal laws, legisletures, federelydevices°andfjudicial
-systems, but through the mechanisms of family ethics and social ritual,

on the one hand, and of an elaborate: edministrative bureaucracy on the
other. The first carried the full authority of the Confucian school, the

second that of}the Legalists.zo

All meanings carried‘by "aw" in pre-
Maoist China derived from the operetion and interaction of the;e»two sets

of principles., Thus 1t was only when socisl order could not ée maintained
by reliance on the separate codes of behavior which inhered in each of

the carefully graded, classical fiye relationships that administrative

"law'" was invoked and it operated vertically from state upon subject

14




rather than horizontally and directly between 1ndiv1duals.21 Furtherwore,
and as classlcal Chinesa 1iterature makes abundantly 'clear‘., law was €0
§verﬁhélm1ngly benal‘in emphésis~as to become:tahtamount to punishment;
Indeed, governmenta;heldyfast to ﬁhe view’that o;e must puntsh saverely so
‘that one will not h;ve to'punieh again;zz COHttactuél law;‘then,‘had no 
| place eithér 1ﬁ the Legaiist or the Confucian aystem,,fot the lafterfs
sttéss Qﬁ rigid grhdationa 1n‘family‘and_c1aaa télations made inéquAlityk~
the basic norm. Within this social milieu, consénﬁus"énd conciliatiOn
‘wefe assiduously sbught, but a@tdnomoﬁs 1nd1y3dual inténtions - the
prerequisite for contrsct - could not emqrge.‘ And the same holds true, by
definition, of civil rights and con;titutional‘framés of rule, |

Peking's foreign policies reiayed each of thase motifs; The pivotal
notion of the Middle Kingdom's absolute supremacy over all other peoples
near ard far was thus administered consistently either by iﬁditegt'diplo-
matic confrp};iﬁﬂnh relied heavily on ritual and were always carefully
adjusted té the particular susceptibilities of each inferior nation, or,
i1f these were 1ns§f£{§ient; by punitiye military expeditions. East Asiah
and Occidental diplomatic methods were thus clearly incompatible in
inception. They proved to be just that also in practice, as when repre-
sentatives of China and Korea on the one hand, and England and the U.S, on
the other, recognized on separate occasions in the 19th century thut they
could not decipher each other's "codes" of international communication. The
main factor making for these 'dialogues des aourds“ was the absence in China
of any guidelines comparable to international law, and the insistence mixad

with bewilderment, on the part of Western diplomats to read legal definitions




. !of the stete and 1nter—stete accords 1nto the culturally alien order they

‘51[:J”hed entered.2? Their Chinese counterpsrts eventuslly complied with the_ ol

7‘f0cc1dents1 pattern of coupling £oreign polioy concerns with 1nternationa1

law, but they did 80 only after they hsd euceessfully 1nVoked the prtneiples; -

'7*}£ound 1n Wheaton s Blements of International Lew (which had been trans- ;}"’

y ,lsted 1nto Chinese by sn Amerlcan missionary) 1n a dispute with Prussia..‘f7~:‘ o

At that ‘time, Jerome Alan Cohen nores,*?4

1nternstions1 law could be a useful defensive weapon. In short, relisnce
on law in our dealings with pre-Meoiet Lhins had not feciliteted sound

and meaningful 1ntercu1ture1 relsttone, even though it may heve conduced
to short~term geins in foreign policy. And - it is here suggested - the :
same general conclusion holds 1n regard to relstions with Msoist China. !

In support of this thests it ahould be recelled that the present

leadership subgeribes explicitly to Legsliet and selected Confucinn

exioms of statecraft, and that most if not all of these are fully competible
, with Marxism-Leninism, the primary fount of Maoist thought and prsctice. [
Since all guidelines converge on refuting law as a’ besic noru and | |
contract as a mesningful form of human communication, 1t is not surprising
to find that references to law are missing not only in Mao Tsa-tung's '
voluminous prononneements but also in accounts of Ghins's'modern 1nte1-

lectual 11fe.25

Thearuling precepts in tne Maoistnorder are thus wholiy~~
different from, indeed opposite to those taken for granted in the Weet;l
for they are corolleries of a dielectical mode of thinking and reasoning e
conceived by Marx and Engels and elaborated by Lenin, Stelin snd Mao -

that stipulates the absolute need for contradictions and presente conflict

16

: certein Mandarins recosnized that e




development as the egsential form of progrees in both nature end societyl?ﬁ‘
Ihe aim of sociel and politicallorganiaation 18 thus not etability;~
‘harmonyion the reconcilietion of~oppoeites, but rather continuous friction*‘
as,repreeented in the class etruggle end permanent revolution. Fuither-
uore, the key to success in the administration of conflict development is
politicel power, and the letter, egein, 1s conceived in the dialécticeﬂ-“
of command and obedience. When command generetee disobedience, mental
"or phyeicel coercion follow as a matter of course, for as’Mao Tse-tung
’ expleine it euthoritatively, contradictions among the people are the vexy s
forces'that move a socialist society fofwerd.26 Convereely, if there ';“
were no contredictions in the communist party, and no struggle to reeov
them, the party's 1ife would come to an end.27
Law, then, is practicelly'irrelevent as a etructuting ptinciple ofvl
government on local and regionel levels and as an objective measure of
the rights and obligations, respectively, of the ruler and the ruled,
The concepts of privete contract and public constitution can thus not be
accomodated in the Chinese vision of the new collective conformism. The
situation ig altogether different, however, in the field of foreign
relations where the Maoist negime frequently resorts to rules of inter-
national law, notably in respect of the law of treaties. This practice,
which has only shallow roots in pre-communist Chinese culture,28 is the
direct, albeit sinified, outgrowth of Marxist theory and Leninist=
Stalinist approaches to the role of law in society.
In all Marxist literature, law is represented as a mere superstructure,

devised by economically dominant classes for the sole purpose of exploiting

17




" the underprivileged. Ae euch, the theory holde, it will wither ewey along l

";e5;with the etate when the perfect cammuniet eociety comes into being. Ae

‘{kon;Conquest pointe out,29 thie continuee to be en ertiele of feith in the

”:fufranke of believers, even though compromieee have bean mede by the Soviet 57'

30

- leadership in the laet half century.. For example, Stelin end Vyehineky iy

'found it necessary, for purpoeee of local edminietretion, to deviee e

: 'lepayetem of socialist lay - wholly different they argued, from the deepised

'bourgeoie law = efter they had come to realize thet lew wee a handier
yweapon than unregulated coercion in the fight against enemiee of mono- »
ylithie party rule. And'the recorde of the purge trials of 1936-38»over o
which Vyehineky presided, as well as numerous other recorded aepecte of |

the. adminiatration of juetice, illustrate convineingly that law wee |

indeed used °ff°°t1V°1Y to leselize or dieeimulete neked executive powet,; e

or, to put it differently,31 to help pave ‘the way to its ownfelimination.;.f“-“‘

Since communist views of the function of lew are diametrically
opposad to those held in the Weet, it would be . ee illueioniet today ae
it proved to be after the Second World War to entruet sueh nationel
interests as the political orgenisation of week and etretegically vulner-
able nations to the (preeumed) normative force of conatitutionel lew,
coalition government or democratic electorel processes. And similar
reservations about law as a reliable medium of mentel and politieal
communicationawith communiet regimes attach to the utilizetion‘of’interé:
‘natienal law, Indeed Sovlet cpokeemen’had givenoeerly notice to their ‘
friends and edvereariee thet the SoViet Union would eccept,onlyatnoee

international customs which are not in contradiction with the eocialietj

18







- cénoluded betveen socialist states, This category inoludes the sgreement
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: territorial integrity and sovereignty, nonaggreeeion. noninterference in : ;;;;:'fi

h ifeech other 8 effairs, equality and mutuel advantage, end peaceful

’Acoexiatence and economio cooperation--provisions readily found in suoh

"typically Western collectione of international norms as the charter of

ithe United Nations. Sl

Now it ie common knowledge that neither of the precepte was observed

'°7A',in reletion to Tibet.f Following Sun T2d s advice es amplified by Meo

' Qithat one can a oid battles when one hits the mind of an Opponent Peking"'

mlﬁf"uqed both Buddhism end treditional Western internationel 1 , eeistratagems

1 ,f;,of deoeption ao aa to dissimulate its ownfintentions and confuse the




"legel terme - but rether in that oest by tteetiee end other understend~ ’~j>f7

i 1nge thet had been tegietered in the halcyon deys of Western dominanee. .

Acquiescence in China 8 military aggtession and subsequent eatebliahment

3y ,of unlimited hegemony was therefore cOnsideted legally propet or'et';ifsﬁLf

“?fh'least defensible, aven though 1t wae predicteble alteedy in the 19505 f":i“

':'( that this paseive posture would have altogether edverse effeete upoh

e the furtherance of the Americen intention to defend the tertitorial 1nteg-;

’*  rity uf Southern Aeian nations.l f!'h




tably" tha't eaty that asaures reconoiliatton, order, ces»eation of Co




“1. New York Timen, January 26,,1973, P 10.

fe712{§ This retere to the American feilure first to oonsulc wlch Japaﬂ

"when a new relationship to Mainland chine was 1n1t1eted 1n 1971, end~
' aecond, to 1nv1te Jepan to the post-wer conference on Indochina

"eJSee, for example Ruth Benedict, The CthAgntemum and th}CSW d

‘*‘*;Patterna of Japenese Culture, Boston, 1946., For a st eulal g

"tutign (p. 97): it emerged wholly frf‘

“7f§i7emperor.‘ The ebolition Bt the conetitution?ie'ther




ideas about the state and the emperor, not to Western legal theories,
'for the genealogy of the ideas of Hezumi Yatsuka," (o.‘147); And 1a
respect to these 0r1entalytreditions, egaln. Mineer points'out~that b

the Confucian tradition in China and in Japan hindered the deve1op_ ”s,, g

~ment of e ‘concept of law analogous to that which emerged in the ;f Caa

West, (p. 177)

4. Recent discuesions of certain unexpected tendenoies 1% the evolunygfli
'f,tion of the Japaneee Supreme Court, origlnelly modelleg on the *:”:w

l,Amerioan equivalent, also 111ustratc *he point here made?ilse§f<

i«tProfessor Hiroyukt Hata s review of Mauro Cappell“tt'?

‘Review ln the Contemporary World Indianapoiie, 1971. 1n Columbiag

:Journal of Tranenational Law, vol. II, 1nter 1972 No. 1,

©ppy 176 ££,

H :0swa1d Spengler, The Decline of the West, (One Volume Edition)n o
- New York, 1930, vol. 1, p. 57 ‘ |




9,

10,
11,

304 ££, 313 ££f; also The Barly History of Institutions, New York,
1888, 312; | o |

;also T. H, Grcen. Lectures on the Principles cf Political OblAgatioﬁ,

(first published in 1882) Ann Arbor paperback, The University of
Michigan Press, 1967, 29-48* 142-180; for a summery/discusalon of

the issues, Bozeman, Politics end Culture in International HistorZ?
Princaton Univeraity Preea, 1960, 18& ff | ,
3ee algo Edmund S, Glenn, "The Two Faces of Nationalism", (unpubl. r

paper), pps 4, pointing to naturalization as an explicit contractual o 'E

___arrangement specifying the obligations and ths privilegee of boch

parties - the individuel and the administration. g

William B, Cohen, Rulera of Empire-” the French Colonial Service ‘

in Africa, Hoover Institution Press, Stanford University, 1971, p. 45.5_>«f7

Ibid., p. 49,

For extensive bibliographical references in support of these

'prOpositions scc Bozcman, The Future of Law in 8 Multicultural Wcrld,}{f¥

pp. 102-112 notes 86 109

‘Antony Allott Esaays in African Lawj with Speciai Reference to




13,

1’{‘ .

15,

1€.

17,

18.

19,

‘James R, Hooker, Tradition and "Tradittonal Courts"; Malawi's

Bxperiment in Law, Americer. Universities Field Staff, Fieldstaff

Reports, Africa, vol, XV, No. 3, March, 1971, pp. 1.2

Ibid., P-yﬁ

William Attwood and Jemes I, Loeb, "Letter to the Editor" New York
Times, December 14, 1971, Compare tiis with Charles Andrain, |

"The Political Thought of Sékou Touré" in African Politicsl Thoughtz S

Lumumba, Nkrumah, and Touré ed, W, A. E, Skurnik, Monograph Series

in WOrld Affairs, vol. 5, no. 2 Denver, Colo., 1968, pp. 325 Ef,,

and with L. C. B, Gower, Independent Africe: The Challenge to the

Legsl Profession, Cambridge, Msss., 1964, expeoislly p. 78.

Meneiue on the Mind- Experiments in Multiple Definition, London, 1932

Sound and Symbol in Chineae London, 1946 especially pp. 84-89
La Pensee Chinoise, Perie, 1934, pp. 22 78 130, 332

See in psrticuler Jean Escerre, Le Droit Chinois. Peking and Paris

1936' Derk Bodde and clsrence Morris, st in Imperial china, ,”

Exemplified by 190 Ch'ing Dynesty Cases, Harvard University Press,

Gsmbridge, Mass., 1967, pp. 3 f to ths effect thet Chinese society

‘ _was by no means a 108311y oriented soeiety-f,g_?‘;f* ‘

o 'The Future of st in a Multicultural Environment, eh. V “C :?‘h?;

For extended bibiiographicel referenees snd discussione see Bozemsn,f;:ffﬁ




21,
22.

tativea are Han Fei Tzu, Sun Tzu, and Lord Shang. Their works

are fully analysed by Arthur Waley, zbree waye of Tho_ghc in

Ancient China. London, first publ. 1939, third impreesion, 1953.,

and by Escarra. og.eit. Aa Eacarra notes on pp. 31, 39. 59, 436
the LegalisCs were returned to influence deliberately in the 20th; ‘
century ead modern Chineae legislation thus came to reflect their

influence.

Badda and Morris, og.cit., p. 3 £f |
For a full treatment of thia aspect of Chinese law see T'ung-tsu S

Ch! u Law and Society in Traditional China, Paris and the Hague,i’

k'1961 cp. Waley, g.oic., pp. 209 ff P 210 n.2., See Escarra,~

g.cit., op. 97 £f to the effeot that the T'ang COde which o
originaied aetually ih the remote period of the Warring States, waa
diffused to Annam, an4 that the Ming Code was. carried to Japan

and Korea.

see Bozeman; oE,oit., pp. 148-151 and authorities there oited.;;_¢r31:i




26,

27.

landlord class, and that Mencius, a Confucian, comes off well with

his strong accent on rightful war, Mao's main Legalist authority

18 Sun Tzu,

For a brief analysis of these convergent “operetionel codee" see

Bozeman, 'The Sources of Chinese Stetecreft" The New Leader,

January 10, 1972.

Mao Tse-tung, "On Contradiction", Selected Works, New York, Inter- i

: netionel Publiehers. (n.d, ), II, p. 19, 28.

For the best ‘analysis of " onflict development“ as a normative

concept, see George D, Damien, “rhe Dialecticel Structure of the .
chinese Great Proletarien Cultural Revolution" Orbis, vol. XIV,~J
Spring 1970, no. 1, pbe 102-217, e |

Damien, loc cit., 214, »

Mao is quoted ee having ateted in 1967 thet the present greet o

culturel rGVolution 18 only the firet, end thet in the future

‘there are bound to be others. See Martin K. Whyte,r"Rcd ve.,;‘d

Expert" Problems of Communism, Nov.~Dec., 1972 pp. 18-27 for

this referenee end an eccount of this perticuler contrediotion. _'l;j

i'foSee preceding references

iRobert Conquest Justice end the Legel System in the USSR New
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31,

L
pon. T

Administration of Justice: ’Their-ﬂistory and Operation, Leiden,:'

1970. Thie author makee the point (ps 686) that Stplin s and

Vyshinoky 8 views of "legality" were put forth preeiaely to tover'r4

~ up the rule of violence over which they preoided in. the 19308‘

Andrei Yo Vyshinsky, The Law of the Soviet State, New York, 1948 f,‘
on the process of rehabilitating law for SOViet purposes.

Conqueet, Juatice and the LegA} System in the USSR, e 15

On the dissimulation of dictatorahips by "eonstitutions",'aee

6, Sartori, "conrtitutionaliem" American Politicai Seienoa o

- Review, vol, 56 December 1962, pp. 853~865

32,

Jan F. Triska and Robert M. Slusaer, The Theory, Law and Policy

of Soviet Treatiea, Stanford Univereity Preaa, Stanford calif.-t‘o'ff?75’

1962; see aleo Triska, ”soviet Treaty Lewz A Quantitative

/ Analyeie", ™ Hans w. Baade, ed., The SOViet Impact On Inter-Q




Evolution of the Chinese People's Republic, 1949-1971, (Monograph

Series No. 9 of the American-Asian Educational Exchange),‘1972,

and Thomas W. Robinson, "phe Sino-Soviat Lorder Disputes Back~
ground, Development und the Merch 1969 Clashes," APSR, vol. LXVI, ‘
Dec. 1972, No. 4y PP 1175 1202. ,,’

35. Cp. su ra. p..

36, This treety is discussed in Bozemao, "India's Foreign Policy Today'»“f 

Reflections upon its Sources", World Politios, vol. x, No, 2,
January 1958 pp. 256-273 ,;lt,‘f-~fi£ o & |

37, For en admirahly lucld exposition of these aspects of chmese

: militsry etatecraft see Scott A. Boormen, "D”*eption in Chineee
' Strategy. Some Theoretioal Notea on the Sun-Tzu and Game Theory"

f Porthcoming m- Colonel wuuam w. Whi.tson. USA (Ed ), ’rhe mu-

tary and Political Power in China, New York, 1973'

‘~A18° by the same euthor, 'Btrategy and Nationel Psychology 1n ;73{s1"
,;China" 1n Don Martindale (ed ). 'Netionel Charecter tn the |

: 'Perspective of the Soeial Sciences" The Annale of the Amorican

- doadeny of Political and Sgs}ei.&eisnss, vol. 370, 1967, o 143-

luf' Cp. u ra, p... S
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o law, aee Josef L. Kunz, The Chqgg;ng Law of Nations,'ssaays on

‘;jInternational Law. Golumbus, ohio, 1968

See Michael J, Flack, "Thoughts Concerning Ctvilizational Change“

Prepared for the Panol on "Seope Methods, and Current Issues in

The Comparative Study of Oivllizations" 139th Annual Meeting of

the American Association for the Advancement of Seience, Washington._‘
D.C., 1972,

Bozeman, Politics and Culture in International History, Princeton,

1960, for numerous historical case studies of cultural boxrowing,
and transformation.

And J, J. Baéhhofen's ploneering wofk, Myth, Religion, and Mother

nggt, Selected wrttlngs, tr. by Ralph Mannheim, with A'prefacé,

| by George Boas and an introduotion by Joseph Campbell,

(Bollingen Series LYXXXIV) , - Princeton, 1967, p. 245: ‘

Because of its tpiritual nature a tradition cannot posaibly be
free from change and development, but must be affected by trans~
formations in habits of thought, Thus in the course of the -
centuries different types of tradition arise, each according to

a definita formative law, Consequently the work of truly :
objective explanation must be done not once, but as often as the,
phenomena change. The links in this succession must be kept
carefully apart; the formative law of each one must bs explained;”:;{'
only through the phenomenon 1tse1£, nd in the laaguaga st ot
appropriate to it..." A

’For an 111qm1nat1ng study of "change" in regard to 1nte




