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ABSTRACT
Following introductory material, fouromonographs on

collective bargaining ar., presented. The first, the strategy and
tactics of collective bargaining, offers valuable sucgestions as to
how negotiations shoula be conducted and concludes on a positive note
arguing that no clear dichotomy exists between faculty aid
administrator power. The second monograph deals with the impact of
faculty unionism on tenure by analyzing the causes of faculty
unionism, discussing the problems that tenure systems create, and
finally determining whether or not tenure iaatt -"rs will be negotiable.
The third monograph discusses the changing relationship between
college presidents and Boards of Trustees; collective bargaining was
mentioned as one of the possible factors having influence op the
relationship. The fourth monograph examines and analyzes the state
public employment statutes with recommendations for statutory
treatment of institutions of higher education. (MJM)
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INTRODUCTION

Since 1960 the Community College Center at Teachers College,
Columbia University, Ills been deeply involved in improving the ad-
ministration and instruction at community colleges. In addition to
conducting research and offering consultation services, the work of
the Center has had five primary thrusts: an annual Summer Work Con-
ference; a continuing series if Adlinistrators Seminars; discipline
oriented conferences for faculty; cooperatively sponsored conferences
on a variety of educational issues; offering off-campus in-service
education programs for community college staff.

Over the, last few years, an important theme that emerged from
our workshops and conferences is the importance of collective nego-
tiations and their impact on practices in higher education. Believ-
ing strongly that collective bargaining, as a force for good or ill
in academe, is largely what its practitioners, and their respective
constituencies want it to be, the Director of the Community College
Center believed that some of the presentations delivered in confer-
ences during the past two years deserved to be read by all concerned
with the future of higher education.

The issue of collective negotiations in higher education is very
difficult to examine in a productive way. This is primarily due to
three factors. First, the issue elicits strong emotions which causes
those invclved in a discussion lout collective negotiations to take
sides and preach rather than t analyze. Second, the issue has a
tremendous number of different Ind complex aspects that can be viewed
from a variety of perspectives. This, of course, makes it very hard
to examine the issue as a comprehensive whole. Third, collective
bargaining in higher education is not a stable matter but rather one
that changes rapidly even as it is being examined. The result of
this trait is that what was applicable six months ago or even
last month very often can be inappropriate today. Yet, despite tne
difficulties, the examination of collective negotiations in higher
education must continue and, indeed, I would suggest, be intensified.
Quite simply, it is too important a topic to go unexamined.

Basically, collective negotiations is extremely important because
of the consequences that grow from it. On one hand there are the con-
sequences that can be measured quite easily: the dollars involved;
the salary scales enacted; the student/faculty ratios determined; the
course loads established; the elaborate procedures for hiring and
firing instituted; the assignments of who can and cannot make a de-
cision. On the other hand, there are the consequences that cannot be
measured so easily: the cooperative attitudes enhanced or diminished;



the trust relationships established or destroyed; the innovative ideas
encouraged or discouraged; the means for genuine communication opened
or closed; the regard or individuality increased or decreased.

In the long run, both of these categories of consequences are
important. If the anthropologists are correct, however, in their con-
cepts about how social systems determined behavior than it seems to
me that the measurable consequences in the short run will be the more
important ones because they embody the items which will structure the
social system in which those who populate our educational institutions
will live. This is not to say that cooperative attitudes, trust, and
innovation are of secondary importance to salary scales and work loads.
Rather, it means that the existence and quality of cooperative, trust-
ing and imiovative behavior is largely determined by the social sys-
tem in which people function. For example, if innovative classroom
practices make no difference in the way in which peers evaluate each
other in a particular social system, then it is highly unlikely
that innovation will thrive in such an evironment. Likewise, in a
social system where a group of men are given rewards on a basis of
how well they work as part of a larger team, it is probable that co-
operative attitudes will exist between the members of that team. Thus
it would seem that those involved in the process of collective bar-
gaining, if they care at all about maintaining viable institutions,
must be concerned with the kinds of behavior that negotiations will
promote, ignore, or retard.

Now obviously, this responsibility is not one which is easily
fulfilled. Nevertheless, I think that there are concepts which make
the task somewhat less difficult. First, and this was already ex-
pressed above, it would be very productive for those involved in col-
lective negotiations to think of an educational institution as consist-
ing of, among other things, several various codes of behavior that de-
termine what people will most likely do and nct do. This way of con-
ceptualizing an organization certainly has many more benefits than
thinking of it as a series of boxes stacked in a pyramid. The most
obvious asset would be that it would require the negotiator to think
of what kinds of behavior he did or did not want on the part of those
in the institution and the various ways this behavior could be en-
couraged or discouraged. For example, let us say that for some rea-
son it was decided that innovative behavior by both faculty and admin-
istrators was determined to be highly desirable. Now, once this prin-
ciple was agreed upon (which in itself might be highly difficult) the
problem would then be one of how are codes of behavior established
that would foster innovative behavior. Clearly, this would be a tre-
mendously difficult task for several components would be involved to
produce such a behavioral code -- to name just a few: job security,
financial support, recognition, and time. Yet, I would thiak that
given the concerted attention of a group of administrators and faculty
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a reasonable code which would promote inn,vative behavior could be
developed. Moreover, in the process of arriving at such a code for
behavior, the bargaining would have to be fairly rational, for each
item presented on the bargaining table would have to be supported
as contributing toward the accomplishment of a pre - articulated goal.
Hence, faculty could not simply demand more money for those involved
in innovation but rather would have to show how additional money
would enhance the chance of a professor being innovative. Similarly,
admiristrators could not simply say that faculty should be innovative
without a guarantee that a failure would not be held against a per-
son in the future.

Let us look at another example of what it world mean to negotiate
in terms of codes of behavior. Responsible teaching and administra-
tion certainly is one of the phrases frequently tossed around on any
college campus. Of course this phrase is rarely defined with any
precision. Indeed, if it were it probably would not be used as much.
Despite this lack of precision and over-use, it seems to me that re-
sponsible teaching and administration is a legitimate goal for any
educational organization and, thus, the question is how do you pro-
mote it through a process of collective negotiations? First, it can
be seen that at present on any campus there is responsible teaching
and administration for, in general, any who do not toe the line set
by the existing behavioral codes do not long survive in an organiza-
tion. Thus, the real issue is not achieving . esponsible teaching and
administration but rather promoting certain kinds of behavioral codes
that will result in teaching and administrative behavior which is
considered to be productive in light of the objectives of the institu-
tion. To state this in another way, social science has revealed that
every organization has norms which its members follow. Quite impor-
tantly, these norms may or may not be in keeping with the stated be-
havioral expectations of the organization. For example, one of the
stated norms of an organization might be that every employee should
work steadily with or without direct supervision. However, in oppo-
sition to this norm, there may be an organizational code of behavior
which expects people to work only when someone is watching them and
to do otherwise would be to be a "rate breaker." Now, in such a situa-
tion it can be understood that a person who is "slacking on the job"
may in fact be doing just the opposite for he is being very responsi-
ble in terms of the code of behavior which pertains to him. Hence,

to argue for responsible behavior may often be self-defeating for an
organization. A wiser path would be to assume that most people are
responsible in terms of the codes of behavior in which they live and
to change their behavior one will have to change the larger codes.
In essence, then, working to change individuals often is a highly in-
efficient way of improving an organization. Of course this way of
perceiving an organization puts a great deal of emphasis on what re-



sults from the cell3ctive bargaining proces, for it is here that the
larger orgaPi-ational codes of behavior are established. Hence, in
lesponfJ to rae question of 1, % does one achieve responsible teaching
ani adminics.ration through the process of collective negotiations,
the answer simply must be that one does not achieve responsible be-
havior through the process, however, and this is a very important
however, one can change the codas of aehavior that determine what is
responsible in the process of collective bargaining and this is what
negotiators should be pursuing. Because such changes it behavioral
codes affect the very fabric of people's lives one should not expect
such changes to come alout easily cr quickly. Indeed, perhaps one
of the greatest benefits of thinking in terms of behavioral codes is
that it gives one a sense of the magnitude and difficulty of the task
in which he is engaged.

Another concept that might prove productive for those involved
in collective negotiation and anxious to foster viable educational
institutions is to think of the collective bargaining process as a
medium for communication that involves a new and difficult language.
In this regard an analogy with the development of film art would be
illuminating. When films first were made the camera was held entire-
ly motionless with people and things moving in front of it. Of course,
at that time there was no sound or music accompanying the film. Al-
mort needless to say is the fact that these first films were extreme-
ly rudimentary and the number of things which they could communicate
was quite small. But soon a series of techniques were developed that
allowed a great many things to be communicated. For example, the
close-up came into use, the camera started to be moved, sound was
added, and the art of editing came into its own. Still later, tech-
niques such as color, wide-angle lens, light weight highly mobile
cameras, and a host of other artistic and technological advancements
made possible the communication of stories and ideas not possible pre-
viously. Now, this introduction is not intended to be an article on
the history of film art. However, the development of that art gives
an insight into the process of communication. When films were young
not much could be said in them. Indeed, it was considered a miracle
that a moving train could be shown arriving in a station. But as a
greater number of techniques for expression were developed, people
started to articulate some highly c(mplex ideas and themes in films.
In short, it might be said that as the film "vocabulary" grew, men
could communicate through that medium a greater and richer number of
concepts.

The same can be said of the process of collective bargaining. In

my estimation at present there are not many people in the field of high-
er education that have much of a vo01661ary when it comes to the medium
of collective bargaining. This is extremely unfortunate because this



lack probably results in the most rudimentary form of communication.
Thus, contracts arrived at through the process of collective bargain-
ing contain within them only the roughest sort of concepts exrressed
in the roughest sort of way. Considering the complexity of today's
educctional institutions, it would seem that such simplistic expres-
sions would be inadequate for dealing with campus issues. Hence, it
would seem wise that today's administrator f he wants to be compe-
tent in the area of collective bargaining in higher education should
make a coriberted effort to develop his collective bargaining "vocabu-
lary". Such a task would not be easy for it is not simply a matter
of learning a few new words; rather, it is learning a whole new way
of saying things -- just as saying things in films is different than
saying things on the radio. Consequently, those undertaking such a
project should be prepared to involve themselves in a new language
that is both diverse and rich. If this is not done, the chance is
run that one will become deaf in an era that requires particularly
sensitive hearing to stay alive.

Rutgers President Edward J. Bloustein, in a paper entitled "Col-
lective Bargaining and University Governance," stated that "with ef-
fective faculty leadership in collective bargaining, with a contract
which preserves the traditional collegial structure in appointment,
promotion and academic policy, and with a spirit of goodwill between
a university president and the faculty leadership, the polarization
will tend to diminsh rather than increase." Of course! The critical
fact is, however, that with lit such faculty leadership, without ad-
ministrative understanding, without such a contract that preserves
academic judgmer'., policy and governance, without such goodwill, and
without the acceptance by both the union and institutions of higher
education of fiscal responsibility to the public, collective bargain-
ing may not only polarize higher education, it may well pulverize it.

The following pages, then, are essentially by specialicts attemp-
ting to offer administrators some insights into dealing with the com-
plicated questions involved in collective negotiations. Joseph N.
Hankin, President of Westchester Community College and a member of
the Board of Directors of the American Association of Community Junior
Colleges, sets the tone of the monograph by offering some valuable in-
sights into the strategy and tactics of collective bargaining. He
offers valuable suggestions as to how negotiations should be conduc-
ted and concludes on a positive note arguing that no clear dichotomy
exists between faculty and administrative power.

William F. McHugh, Associate Professor at American University
Law School and formerly Special Counsel for Employment Relations,
State University of New York, deals with the impact of faculty union-
ism on tenure by analyzing the causes of faculty unionism, discussing
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the problems tenure systems create, and finally determines whether or
not tenure matters will be negotiable.

At a recent workshop sponsored by the Community College Center,
a group of community college presidents was asked to identify some of
tha major problems that they were facing in the administration of
their institutions. The problem identified mcst frequently by the
presidents was the changing relationship with `heir Boards of Trustees;
and collective bargaining was mentioned as one of the possible factors
having influence on that relationship. A study team consisting of
Channing, Dean, Health Technologies Department, Middlesex County Cul-
7ege, Stuart Steiner, Dean of Genesee Community College, and S:uldra
Timmerman, a Kellogg Fellow in the Community College Cente-, all mem-
bers of an advanced seminar in community college admin4cration at
Teachers College, decided to tackle the particular c.,sue of collective
bargaining and its impact on both board and prec:luent. The results
of the study are reported as the third artic% in the monograph.

Finally, the monograph concludes ,pith a summary of a dissertation
completed by E. Gordon Gee, an hor.cs graduate of the Columbia Univer-
sity School of Law and a holder or a doctorate in education from the
Department of Higher and Adult Education of Teachers College, Columbia
University. Dr. Gee analyzes the existing status of public employ-
ment relations statutes in order to formulate recommendations which
will be useful to educators, legislators, and others involved in the
legislative process to develoi, and improve these statutes as they af-
fect higher education institutions.

We wish to thank each of the authors for his contribution. We

would also like to express our appreciation to Barbara R. Brick for
transforming speeches into written pagers, as well as for all the
other many contributions she has made to the Center and to the publi-
cation. Finally, we would like to express our gratitude both to
Teachers College, Columbia University and the Kellogg Foundation for
their generous support of the activities of the Community College
Center.

Michael Brick

Teachers College, Columbia University
New York City



THE STRATEGY AND TACTICS OF COLLECTIVE BARGAINING

Joseph N. Hankin

There is no better way to understand the bargaining process than
actually to go through it yuurself. Suppose you receive a letter that
reads in part: "The community college federation of teachers, local
1234 AFL-CIO, requests the board of trustees to recognize the statement
of the academic faculty to bargain collectively with the board on mat-
ters of salaries, hours, and other working coLditions. We further re-
quest that a secret ballot election be held," and so on. This might be
a typical letter that would come to the desk of an administrator, usual-
ly the president of the institution, but not necessarily always so; or
if you are a faculty member you might be involved in the framing of
that letter. Each one of those words, hopefully, would have been chosen
most carefully. The immediate reaction, unfortunately, is often panic,
even when the administrator has been aware cf the development of union
sentiment on the campus. Reactions range from "Why me?" to "Those in-
grates!" and many others. Unfortunately, there are frequently a deni-
gration of labor's position, a nasty and even 3Ci0U3 newspaper and
flyer campaign both in the community and on the campus, and a feeling
by some that the eni has come. Our basic position shall be that union-
ization is not the ogre it is generally thought to be, especially by
the administrators. We should not lose sight of the fact that labor
has performed a very valuable function other than their major one. For
example, the AFL-CIO has come out with a series of informational pieces
on drug abuse; unions have pressed for proper recognition of the minor-
ity group role in our history textbooks; they have called attention to
the fact that 18-year-olds should 17egister to vote; and they have en-
gaged in a series of activities best described as muckraking with re-
spect to labor and other conditions. By calling attention to these and
other social issues they have performed a most valuable service. Often
this is done for a variety of purposes not always unrelated to the ma-
jor functions of the labor unions, but nonetheless the service provided
is valuable. Now, of course, at this point some defensive administra-
tor always says to himself, "Yes, and Hitler built the autobahn and the
Volkswagen, too."

Collective Bargaining and Legislation

Collective bargaining in colleges and universities and even in some
public agencies presents all of the difficulties encountered in typical
commercial negotiation, and at least one important additional one -- the
participation of faculty members and students in internal decision-mak-
ing at colleges and universities which has no real counterpart in the
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commercial field. Another handicap is the relative lack of legisla-
tion and legal precedents. Business establishments haw: ever thirty
years of federal and state labor board decisions to guide them with
respect to such questions as appropriate bargaining units and other
important matters. This is not to say that there is no legislation;
some 32 states have some legislation foi employees in the public sec-
tor. Nor is case law lacking, although it is frequently contradic-
tory. But there is no common act applicable to all. You are all fa-
miliar with the development of several major pieces of labor legisla-
tion -- the Sherman Act, the Norris-LaGuardia Act, the National Labor
Relations Act, the Wagner Act, the Taft-Hartley Act, and the Landrum-
Griffin Act. These are not fully applicable to higher education, or
at least they have not been in the past, although they may be in the
future. There is a crazy patchwork quilt pattern of state laws. The
Educational Commission of the States' magazine Compact recently fea-
tured the different laws and how each applied differently within the
states themselves. The New York State Taylor Law has become a model;
although I think that if you are interested in looking at labor laws
which permit bargaining in higher education, .,-ou should look at those
of Michigan, Pennsylvania, Hawaii, New Jersey, 4assachusetts, Oregon,
and Maine. There you will find some of the major pieces of legisla-
tion with which you might want to familiarize yourself. Some of these
state laws are terribly specific. In Michigan (and of course there
was a similar push in a recent session of the New York legislature)
they actually wrote into the law the number of hours a faculty member
must teach -- 15 hours for a commtg.ity college, 12 hours for a four-
year college, 10 for a graduate faculty member. They also list a Per-
centage figure beyond which any increase in salary must be accompanied
by an increase in productivity which the law defines as an increase
in the number of credit hours being taught.

You might ask why should there be a law for a particular juris-
diction. The First and the Fcurteenth Amendments of the United States
Constitution give individuals the right to join, but do not obligate
the employer to bargain with those individuals. The Iowa Supreme
Court indicated about five years ago that, in fact, collective bar-
gaining was permissible even without local statute. However, in Aug-
ust of 1969 in a decision of the Seventh Circuit Court of Appeals, in
Lewallen, Alexander, et al., vs. the Indianapolis Education Associa-
tion, the court ruled that collective bargaining contracts can be over-
turned by taxpayers suits if the collective bargaining was not spe-
cifically authorized by statute. Since then, most states without such
statutes have held that collective bargaining, while it is permissible,
would be foolish to enter into if it is not backed up by appropriate
statutory authority; and in fact it may not be legal to do so.

The lack of law, then, usually means there is a lack of definition
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(for example, no definition of what is an unfair labor practice).
There is no indication as to whether or not the agreement is to be
written. Lack of law usually means that there is a lack of procedures,
that is, there is no stipulated way of determination of representation.
How is an election to be held, or how is a bargaining representative
to be named -- is it through election or authorization cards, or mem-
bership lists? There is no indication of whether there is exclusive
or proportional representation. If there is no law there is a lack of
stated method for unit determination. (For example: are supervisory
personnel to be included or excluded?) Incidentally, even if you have
a law, that question is not necessarily answered. What I am suggest-
ing is that without a law you have no clues or hints at all. Must
all members of the bargaining unit belong to the bargaining represen-
tative's agency or pay dues to that agency? Again, without the law
there is no indication. The range of negotiable items it missing
without a specific law. There is no indication as to who the employer
is: the board of trustees, or the county, or the state. There was
a recent ruling in New York after the Ulster Community College strike
which concluded that the counties were the legal employers of commun-
ity college faculty members. However, an improper practice charge
filed by a faculty group at Jefferson Community College in Watertown
forced the Public Employees Relations Board to admit that the trus-
tees were the academic employer, and the county was the employer with
regard to financial matters. Thus, some controversy has been engen-
dered here in New York State by PERB and, as far as I know, it has
yet to determine who is the chief executive officer of the college.
Some have felt it is possible that a ruling might be that each col-
lege has two executive officers, one for academic items and another
for financial items; again with no law, you have no indication as to
who the employer is. You may still have doubt even with a state law
on the books, when the law itself does not indicate solutions to that
particular problem: New York State has the very fine Taylor Law.
Without a law nothing is said about who determines the bargaining
unit, who conducts the representation election, impasse resolution,
strikes, and penalties against individuals or organizations. In short,
if you lack a law in a particular state, you do no really know who
bargains with whom about what; and my advice would be, at least for
those without state laws, not to enter into negotiations under those
circumstances.

One issue on the horizon, that may force a homogenization of all
this diversity, and develop a history of quasi-legal determination,
is the entry of the National Labor Relations Board (NLRB) into col-
legiate employer-employee relationships -- into the substantive aspect
of collective bargaining. As recently as the summer of 1970, Cornell
University had a suit involving non-professional employees. The up-
shot of it was that the NLRB stepped in and said that private colleges,

-9-



with budgets of more than $1 million (and most institutions, as you
know have budgets of at least that), were substantially involved in
interstate commerce and, therefore, subject to NLRF jurisdiction.
In the short space of one year the NLRB has gone even further.

On June 22, 1971, the AAUP asked the NLRB to issue general rules
for private colleges: definitions of supervisors, appropriate organi-
zations to serve as bargaining representatives, status of teaching
fellows and research associates, and status of part-time teachers.
Also, during the summer of 1971, the AAUP, supported by the PT, and
a bargaining committee from the Law School at Fordham University,
petitioned the NLRB to authorize an NLRB-supervised collective bar-
gaining election at Fordham University, thereby raising a large num-
ber of issues. For example, should the NLRB assert jurisdicition in
that particular case? Are faculty members considered management
(Fordham contends that tenured faculty members help to make decisions
on other faculty members, help make manageJtent decisions, and there-
fore they should not be in the particular unit)? And should the Law
School have a separate bargaining unit because the Law School con-
siders itself apart from the rest of Fordham University? On May 26th
the NLRB dismissed an election petition at the University of New Haven
because the unit did not include part-time faculty members, the ra-
tionale being that part-time faculty members do the very same things
as full-time faculty members. So again the NLRB has entered into
the unit determination question by ins..sting in that case that the
part-time faculty members be included in that particular unit. What
happens next, is that an appeal from an NLRB decision may be made in
the U.S. Court of Appeals; and then can be reviewed by the U.S. Su-
preme Court. The entire issue of M1B intrusion is a most interesting
development that bears watching.

Participatory Democracy and Shared Authority

I should like to turn briefly now to the difference between "par-
ticipatory democracy" and "shared authority." Primarily the differ-
ence between "participatory democracy" and "shared authority" is this:
in participatory democracy each of the major power blocs or units with-
in the institution, students, faculty members, administrative staff,
board, and non-professional groups, participate in the discussion and
formation of solutions to problems. Ultimately, however, the final
decision in this unitary form of governance is left to the board of
trustees and its decision usually is final. Of course, it can be
taken further than that, too, for it can be taken to the courts. This
is a very simplified approach to the def-;nition of participatory democ-
racy. Shared authority differs in this way: there is no final deci-
sion made by one particular group at the institution, but rather by
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the several groups. Let us say, in the case of bargaining, the facul-
ty and the board have to agree mutually; each has veto power over the
other with respect to either agreement or ncnagreement on a particular
set of issues. Men, when both agree, a particular contract can be
consummated. There is, then, that not so subtle difference between
the first case, of unitary form with let's say the board of trustees
having preeminence, and, the second instance -- shared authority, where
the two groups have agree. Collective bargaining is one form cf
shared authority in the sense that both the board and the faculty have
to agree before an agreement is consummated. Now it is tru) that with
respect to funding these agreements, there is a final determinatica
that can be made by the local governing jurisdiction. Let us say that
the county legislature does in fact say no. In that case, they must
return to the bargaining table.

Why push towards shared authority? One reason may be the feeling
of the faculty that students now being represented on college-wide
bodies are actually diluting the effectiveness of the faculty senate
or the faculty group that represents faculty interests. Ther9 is the
very real understanding by the faculty that in the allocation of re-
sources, up until this point, they have had relatively little say.
Colleges must compete for students and yet they may find that wages
and salaries and better agreements vill, let us say, tend to increase
cost and possibly increase tuition, and possibly siphon off financial
resources from other projects. Of course, many colleges and universi-
ties have to become more efficient and discontinue certain kinds of
operations. The faculties want a ray in this allocation of resources
because that is really where the educational decisions are made. The
budget is nothing more than the educational program written out in
dollars; the decisions as to where these dollars are placed is a very
important one. Many faculty groups feel that since they are profes-
sionals they should be able to bargain directly with the board; that,
of course, is a misconception because rarely is the bargaining ever
done directly with the board. Actually, in many instances, faculty
groups have tried to bypass the board and deal directly with the local
fiscal author-ties because they know that is where the final decisions
are made.

Crane Brinton, in his Anatomy of a Revolution, discusses several
revolutions: the French, the American, and the Russian, and he finds
some common elements. He says that revolutions occur where a little
bit of democracy has been allowed but not where repressive circumstan-
ces and an autocracy have permitted very little freedom to develop.
Where some freedom has developed, it has whetted the appetite for
groups to press for further gains; and often they will resort to revo-
lution in order to obtain them. You might think about that in terms
of American higher education where some faculty groups, realizing tnat



they have certain privileges but not others, have decided to press for
still further representation equal to other groups within the insti-
tution. Then there is Ronald Corwin's thesis that it is not salary
items that are causing this push for shared authority and equality,
but rather the decision-making power which is the key driving force,
the search for control over one's destiny. There is, he finds, a
feeling of incongruence among statuses at the higher education level,
a feeling, on the part of the faculty, of a rather poor social status
in comparison with what it really should have. Some of you may have
read Richard Hofstadter's Age of Reform and find that this thesis
definitely compares with the feeling of the progressives in the late
19th century and early part of this century. Finally, there is an ad-
versary relationship that often develops. Some feel this is a sine
qua non. The upshot is much as Corwin has said: a power struggle,
in the sense that at a collective bargaining table each group is vying
frr power -- the ability to allocate resources. When we get into the
specific issues, we shall find that we are not really talking just
about salaries and hours and working conditions, but, in fact, the
very real governance and control issues. Faculty members and admin-
istrators today often feel they must forget the past, that collegial
relationships, as you would find under participatory democracy, do
not necessarily exist; but that a power relationship does exist, and
that the result is a very time consuming and emotionally draining,
often bitter, and physically exhausting process.

Unionization and Changes in Relationships

How will the relationship of the faculty, administration, and
board change under collective bargaining? Relationships may very well
become more formalized and rigid than they have been before. Admin-
istrators may very well find it difficult to discuss all educational
matters as freely as they have for fear of committing a grievance. Much
of what formerly was very informal now has to go through the formal
machinery, which is slow. Formerly it was a relatively inexpensive
process to bargain through your own local faculty association; now dues
will start off at $2 or $3 a month and gradually increase. It is not
uncommon for dues to triple from $3 to $9 a month within a year or two.
Many faculty members do not spend that amount on all the professional
associations they belong to during the year. In a recent UFT publica-
tion for the teachers of the City of New York an increase in dues was
asked! "Members now pay $7.25 a month [and they break down what this
pays for]...This leaves only $3.70 per member, not much when one con-
siders that a single grievance which goes through arbitration costs
UFT otter $1,000 and that each UFT election costs over $40,000..." It
proposes that by 1975 the dues for an individual will be one percent
of the median salary.
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Faculty senates have often been criticiz-d for having neither
teeth nor war chest. The question really is, c..' an institution ar-
bitrarily separate responsibility for working conations from educa-
tional policies. That is the major issue you have to face. Frequent-
ly if the faculty senate or association is not the bargaining repre-
sentative, but a separate bargaining unit is, the representative will
claim either through gentlemen's or written agreements that there will
be a separation between the professional role and the employee role;
and, that the faculty member will exercise the responsibilities for
educational policies through the senate, and matters of salaries, hours,
and working conditions through the bargaining representative. Faculty
members in higher education exercise what are usually management pre-
rogatives in industry: the granting of tenure and promotion, and
decision-making on a raft of issues. This causes a real problem; there
are borderline cases, a whole class of issues, that you cannot really
say are salaries, hours, and working conditions on the one hand, or
educational policy matters on the other hand. It is difficult to tell
where one begins and the other leaves off. For example, class size --
including special minority gr 'p admissions and programs which ma
affect class size -- iI that an educational policy or is it a working
condition; faculty-student ratio or counselor-student ratio; total
teaching load including office hours and committee assignments; extra-
curricular responsibilities; and time off for negotiations? Criteria
for placement on the salary schedule or promotion including determina-
tion of teaching effectiveness -- is that a salary item or an educa-
tional policy item? What about overload teaching which may interfere
with academic performance, travel to profesisonal meetings, college
calendar, assignment and schedule of teaching responsibilities made by
whom and based on what? Salary increments -- are they for merit or
automatic?

In short, if a campus does arbitrarily divide itself into let us
say, professional or educational matters, and into employee or salary,
hour, and working condition questions, it may very well be sowing the
seeds for future dessension within itself, for groups could very well
hold conflicting opinions on some issues. Moreover, if it is in writ-
ing in the contract, I think we may run the risk of trying to bind a
third party, the general faculty or senate and its constituent bodies.
If the institution, through its board and the bargaining representa-
tive, say an AFT or NEA or AAUP chapter, mentions that the educational
policy matters will be left in the hands of the college senate, I would
question whether it is legally able to consummate that agreement and
bind a third party to it in that way. Decision-making is now widely
diffused, and some issues take an awfully long time, as you well know.
The major question is, will the faculty accept that issues be decided
by a few and perhaps in haste; and whether or not the faculty senate
will in fact be giving up its duties and responsibilities through such
an agreement?



Election Procedures

The NLRB has been more and more inclined to accept authorization
cards as sole evidence of a majority. In the Bernel Foam Case, an in-
dustrial case of a few years ago, the union said it had a majority of
cards and petitioned for an election. The election was authorized and
held; the union lost. Yet the NLRB overturned the results saying that,
at one time, the union had a majority of authorization cards and there-
fore, on that basis, the union was to be the bargaining representative.
In one institution in Maryland, a group came in with authorization
cards, never showed them to the president, and said they had a major-
ity of the faculty. I suggest to the administrators, at that point,
not to even look at the cards or allow them to go to a neutral third
party. Tell the union you want to consult with your labor advisor be-
fore taking a position; ask them to put everything in writing; be po-
lite, business-like, and firm because you can hurt yourself by even
offering to examine the cards.

Now, to introduce something quite fascinating -- that is the ques-
tion of unit determination. A group will say it has a majority; a
majority of what? The authorization cards may represent a majority,
a majority of what the union feels is the "whole"; and I think that
is important. The. usual legal phrase used is a "community of interest,"
similarity of duties or common skills or job classification and title,
employee benefits, work load. In the State University of New York,
PERB included associate and assistant deans in its unit; this is in-
teresting because other places do not. There exist numerous ad hoc de-
cisions. There is no clear trend as to what a unit is or is not. In

New Jersey in the PERC decision, six separate units were created for
the state colleges, instead of only one, which ANJCUP, the bargaining
representative wanted. The rationale in New Jersey was that the col-

, were geographically too separate to have one large unit. Yet,
in tte City University of New York two units were created, each city-
wide: one basically for full-time, and one basically for part-time
and non-tenured people.

I should like to suggest, for purposes of argument, that the di-
viding line might well be the responsibility to employ, evaluate, and
separate the faculty member, a fairly standard measure in industry.
Perhaps division chairmen and department heads who have responsibili-
ties as administrators (after all, they are in a swivel seat for they
serve both as faculty member and administrator) ought not to be in-
cluded in a particular unit. Moreover, if the division chairman is
in the unit itself, who will enforce the contract at the divisional
level? Some colleges have been employing assistant or associate deans
in order to bypass the chairmen. Should part-time faculty be included
in the unit? At the University of New Haven the NLRB struck down the



petition for an election because part-time faculty members were not
included in the unit. This is an interesting definition because if
the NLRB gets more and more into the collective bargaining situation,
not just in private but-also in public institutions, are we also going
to have that kind of ruling with respect to public institutions? Ad-
ministrators themselves surely would like to bargain, although in
some places the index concept in salary helps them without making them
bargain for themselves. How about quasi-administrators like directors
of athletics who really are faculty people released for quasi-adminis-
trative duties and responsibilities? How about counselors and librar-
ians, and technical assistants who teach and student employees and
secretaries and maintenance personnel?

Range of Negotiable Items

What is negotiable? Collective bargaining no longer occurs for
only two or three months prior to the consummation of a new contract
-- it is now a year-round process. Thus, in the next rou-d of bargain-
ing you know very well that your grievance record is going to come up.
You are aware and try to anticipate those issues that might be presented.
What did the union take off the table last time around? That probably
also will be negotiated. What issues arose during the year? What in
the agreement is causing trouble? Where is the current agreement un-
clear? I'd like to suggest that in creating a list for yourselves, re-
gardless of whether you are faculty members in a unit or administra-
tors outside of a unit, you try to guess at what would be included. I

would advise administrators to keep abreast of union views, speeches,
publications, memos, and conversations. Subscribe to union newspapers
and commercial reporting services. Review nearby agreements and hold
conferences with the affected administrators. What concessions were
made in the next county or the next jurisdiction and why were they
made? It is very effective to say, when the bargaining representative
says we want item X because the college in the next county has it, "Yes
it's true they have it, but their conditions were different and ours
require different solutions." For example, one community college might
have a 12 hour teaching load in a state and that might be "whipsawed"
against another institution. You might say, "That's true but you also
know in that county it's also true that faculty members have, as part
of their regular load, responsibilities for directing extracurricular
activity." Of course you say that naively, as if the bargaining agents
did not know that. dart of the v)asons why we have so many negotiable
items is, of course, that working conditions are riot very clearly de-
fined.



Strategy of Collective Bargaining

We don't borrow enough from other disciplines, as I indicated be-
fore -- from diplomacy or from military affairs or gamesmanship or any
of the social sciences. Strategy for purposes of definition here will
refer to a very broad plan of action, effectively using resources to
obtain an objective. Tactics on the other hand, refers to the plays
and the moves to be made, as one military manual puts it, "while ac-
tually engaged in combat with the adversary."

The first question I would like to discuss is that of team selec-
tion. The first contract probably is the most important contract that
will be negotiated in an institution, so the team selection will be
especially important. As a. matter of fact, everything will be especi-
ally important the first time around. The smaller the team the better
for purposes of secrecy and flexibility, and some feel that it doesn't
hurt to give the image that the administrative team is outnumbered,
that an underdog image can help to gain employee and even public sym-
pathy. Probably not more than three to five should serve on the team,
plus a back up team that is probably never present or rarely present,
and subcommittees on specifically knotty issues.

Should a board member be included? Should a commissioner or legis-
lator be included? How about the president? How about the deans? I

would like to suggest no for these four classes of individuals for sev-
eral reasons. Take the dean of the institution or the president. Those
people have to deal on the firing line not only with the other team
later on, but also with the whole of the faculty. It is very easy for
the faculty to associate the dean and the president with "the enemy";
it is a natural thing anyhow and may be augmented and reinforced. The
team should include a top level administrator, not necessarily the dean
of the college or the president of the institution. It might be the
business manager, or the personnel or labor relations person, if the
institution is large enough to have one. Perhaps the director of insti-
tutional research could also serve. From time to time this team could
be joined by legal counsel or specialized personnel; but usually that
should be done not on the floor of the meeting itself, but rather be-
hind the scenes. Finally, I woulc, suggest a professional negotiator
for both sides.

What are the characteristics of the individuals to be selected for
the team? Can the person remain objective under stress? Can he or she
keep some aspect of dialogue going and avoid saying "no" too directly,
thus creating an impasse? The time involved must be considered. This
is a tremendously time consuming operation -- not only the sessions
themselves, but also the preparation involved. Can the person control
his temper? He should be persuasive, patient, skilled in clear direct
prose, logical and analytical. He must be familiar with negotiations



procedures, and with the entire organization and community. A sense
of humor doesn't hurt. He has got to be detached; he doesn't personal-
ize the issues; he has a good sense of timing. A close relationship
with the decision makers of the college must exist. He should be able
to listen and read cues; outgoing; not closeminded or stubborn; tact-
ful but firm. He has to make both sides think they are the winner;
he must be respected; he has got to have physical stamina; he must have
the authority from the board and the president to bargain. If it sounds
impossible to get all these qualities in any one individual, that is true;
but those are the things you look for. In brief, as Fred Charles Ikle
has indicated in How Nations Negotiate,

The Compleat Negotiator, according to 17th and 18th century
manuals on diplomacy, should have a quick mind but unlimited
patience, know how to dissemble without being a liar, inspire
trust without trusting others, be modest, but assertive, charm
others without succumbing to their charm, and possess plenty
of money and a beautiful wife while remaining indifferent to
all temptation of riches and women.

There should be several preliminary meetings by the entire team be-
forehand for determining both strategy and tactics. There should be one
spokesman on the team. No team should be forced into backing an un-
planned statement by someone other than the spokesman.

Internal communications are quite important not only to the board
and the president and others on the team, but also, and I have to say
that this is very important, from the management point of view. Do not
forget to keep your own faculty members and other employees informed
during negotiations. Do not leave this entirely to the bargaining
representative. Of course, you have to be careful not to commit any
unfair labor practices in doing so, but do not let it be all one-sided
or in response to what has already been made public.

What about the information that is needed at the bargaining table?
It is probably wise for both sides to keep a bargaining book including
files on laws and constitutions, existing regulations, interpretations
of those regulations, other nearby contracts, grievances, fact-finding
reports, interpretations on reports, salary information, information
about the financial status of the institution compared with other simi-
lar institutions. Have revenues been increasing? How? What about ex-
penditures? What is the per student cost data? What is the percent
spent on instruction, administration, salaries, and benefits? What is
the cost of the salary and other proposals? What are the cost of living
changes, the cost to the institution per faculty member, and the per-
centage of fringe benefits, the cost and savings of the board's tenta-
tive proposal, the faculty-student ratio, average class size, enroll-
ments, load, especially where you can get information to compare with
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other institutions, faculty retention and turn over rate, economic data
on important issues, assessable base, and so forth?

There is a host of things you have to consider procedurally before
the bargaining actually begins. Should it be at the colleg,? Often-
times the faculty bargaining representative wants it away from the col-
lege because ne feels it is a specific disadvantage in having it on
the home grounds of the institution. How about the seating around the
table? The Paris Peace Talks are a tame game in comparison with some
of the hassles which have gone on about the seating of some collective
bargaining representatives. Should there be privacy? I think that
public negotiations tend to be performances and that there should be
privacy. What about the agenda, the timetable? There probably should
be a firm timetable to avoid stalling and frustrations by either side.
Record-keeping you have to decide who is going to keep what kinds of
records. Probably it is wise to keep notes, and not minutes or tape
recordings. About publicity -- to this writer, it is foolish to an-
nounce the demands and the progress, because the end result may be
compared with the starting position; but oftentimes, this is done.

You also have to agree at the beginning about post-negotiation
agreement implementation. Who is going to duplicate how many copies?
Finally, with respect to strategy, you should attempt to estimate the
goal -- what you are tyring to reach in the final agreement. The team
should be working toward something specific, not groping toward the
unknown. Always know that there are three levels of bargaining: what
would you like or what would they like what you could live with, the
retreat position; and what is unacceptable, a no retreat issue. Set
realistic goals. Place yourself in the other negotiator's shoes to
understand his problems. There's an old school debater's motto that
he who knows only his own side, knows little; I suggest that it is im-
portant for individuals on both teams to know and guess what the others
are going to say. Know at the beginning the total package and price
the institution can offer by the end. Items cannot be negotiated in
isolation from the total financial picture. Too frequently they are.
Bargaining from the budget, I would suggest, favors the administration,
especially in these days of tight dollars.

Tactics of Collective Bargaining

So much for the broad strategy. Now to the tactics themselves.
You will receive a long list of demands. The union representative, you
realize, must take something back to his members otherwise there will
be other bargaining representatives vying for the affection of the fac-
ulty members. He has to make it appear as if what he gets is more than
they really expected. Frequently they will request double their expec-
tations. You are going to find other items which are suomitted merely



to gain experience in bargaining for the future. ("You know we don't
really expect to get it this year, but i_ -e present it for two or
three years, by the third year maybe we'll get it.") Then there are
going to be "red herrings" or "throw away" items, to be conceded in
compromises. ("You know we don't really want that but, if we ask for
a lot of things, we can appear to give major concessions later on.")
The best tactic at the point when this long list of demands is presented,
is to insist on specific justification for each and every proposal, so
that your negotiators can tell immediately the items that have been
copied from other agreements from the items that grow out of genuine
institutional needs. So you have to analyze these demands then in terms
of: is it a local issue or a wider issue, what are their causes, the
causes of changes, where are the strong and weak arguments, are the
college's counter arguments and counter proposals strong, what effect
would concession have on the entire institution's operation, and what
would be the cost of these items. Then insist that no new demands will
be presented later on. Do not negotiate a blind contract. Be sure
all of the demands have been presented. Do not be fooled by "Well, we
have only a few major demands and we will reserve the unimportant minor
points until we clear up the big issues." Get them all out on the table
at the very beginning, insofar as possible.

Good faith bargaining is another term we have introduced here.
Parties are not compelled to agree or to concede, only to make good
faith efforts to reach an agreement. In other words they have a duty
to bargain. The NLRB has held that good faith is lacking on the part
of the employer if one of these conditions holds: the employer refuses
to send bargaining conference representatives who have the power to
negotiate, or he constantly shifts position in regard to contract terms,
or if the employer is determined not to enter into a collective bargain-
ing agreement, or is deliberately delaying or hampering the progress
of negotiation, or if he has unilaterally granted concessions to em-
ployees while negotiations with the unions were pending, or has engaged
in a campaign to undermine the union, or has insisted upon contracting
with the employees rather than with the union, or has rejected union
demands without offering some counter proposal, or he refuses to embody
in a written contract the terms that had been agreed upon. Good faith
bargaining is not yet a legal requirement in most states and the NLRB
does not yet exercise jurisdiction over many colleges. Most of the
legislation enacted prior to 1966 failed to provide any person or
agency with the authority to investigate allegations of bad faith and
to take remedial action if the allegations were justified. In Wiscon-
sin where the Wisconsin Employee's Relations Board is authorized to in-
vestigate charges of bad faith, the only legal power appears to be the
issuance of a public report.
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The first meeting after the procedures are set is usually reserved
just to receive the proposals and clarification, not to react at all
or make counter proposals. It is also reserved to set the climate.
Negotiation makes for better understanding if done constructively, so it
is highly important that a constructive climate be set at that first
meeting. The college gets a much better understanding of what makes
the union and the employees tick, and 'ice versa. Constructive nego-
tiations forge an alliance that is good for the institution and all its
constituents.

Between the first and second meeting you should examine the demands.
You might have anticipated most of them, and you might not. You have
to price all the union's proposals. You should try to establish that
the terms of the contract become effective on the date the agreement is
signed, or later, not retroactive to a prior date. Avoid negotiating
against the clock. Start early enough and make sessions long enough.
A rough rule of thumb is a minimum of four hours. Allow enough time
between sessions to prepare carefully for the next session. Probably
there should be a week between the first two or three sessions. Later
you can hold two or three a week. Have the objectives very carefully
discussed with the entire team prior to each session so the team can
be firm in following the direction that you want to take rather than
letting the course of events sweep you along. Explain that all matters
of agreement are tentative until the final moment when each issue is
either resolved or removed from the table, and the contract completed.
Any tentative agreement may have to be modified during the later course
of bargaining.

Management's first economic proposal should include about half
of its anticipated increase -- a rough rule of thumb. There is no
certainty in any of this -- it will be viewed as a floor level offer
no matter what it is; unions become increasingly hostile if no addi-
tional gains are made during the course of bargaining. There is a
theory of bargaining called Boulwarism in which you give everything
you plan to give at the very beginning; and then you hold fast to that
position to show you are being honest rather than holding back. I

think you will find from experience that this method is probably not
very effective today. Often by putting one's best foot forward eprly
enough in the negotiations, the employer strengthens the position of
the moderates on the other team, and slows down the drive of the mili-
tants, whereas if he saves his concessions until the deadline the em-
ployer might give the militants added strength.

Now, to management demands -- there are two basic philosophies.
One is that you react to the union's demands; that is called respond-
ing or reaction bargaining. The other is that you present your own
proposals; that is aggressive or action bargaining. My own position



is that in the concept of shared authority with the balance of power
at the table, you have a responsibility to present your own set of
demands. Remember in all of this that it may be easier for a sacred
cow, maybe we'll call it, to pass through the eye of a needle than
it is to persuade a group of faculty members to give up a benefit
they currently enjoy. Some management demands might be formal job
specifications for faculty members, vigorous evaluation systems, in-
creased student contact productivity, and lengthened academic year
service -- especially in return for economic gains, assuming that the
group is primarily interested in economics. ("After all, if we can
quantify some units of work load, why can't we quantify other units
of work load.") Others may include: merit pay systems in lieu of
automatic increments, the right to initiate experimentation with class
size, systems approach, team teaching. Attempt to obtain stability
by demanding longer union contracts (except for the first contract
which you do not want to be long-term). Propose five year renewable
contracts in place of tenure; no faculty participation in a whole list
of things; grievance procedure with nonbinding arbitration; committees
not include solely the bargaining representative's choice; no overload,
because this can be rather expensive. Don't let the contract 'wind
third parties (for example, secretarial pay). State the changes re-
quired to make instruction more effective.

Be certain that the college's demands are fully developed. After
all, we can't very well insist that the faculty demands be fully de-
veloped, and not do the same with the institution's. Are the objec-
tives of the institution consistent with its demands? Are these de-
mands consistent with good employee relations? Are the demands out-
moded? Are they worth the price? You have to check the effect they
may have on the entire college. Above all, and this might seem contra-
dictory, you have to know when to stop. You have to know what is too
excessive to request. Sometimes you will insert a clause that is more
editorial than substantive. A "no strike" clause might be included
even though it may be illegal to strike in a particular state. This
does help to turn public opinion against the strike, should the em-
ployee organization do so. The union will try the same things. They
are going to, even though unfair practices are prohibited by law, in-
clude an unfair practices clause because they feel it gives faculty a
contractual as well as a statutory base.

More on Tactics: The Minute, Mundane, and Nitty-Gritty

Francis Bacon wrote in his essay "Of Negotiating",

If you would work any man, you must either know his nature
and fashions, and so lead him; or his ends, and so persuade
him; or his weaknesses and disadvantages, and so awe him;
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or those who have interest in him and so govern him. In

dealing with cunning persons we must ever consider their
ends, to interpret their speeches; and it is good to say
little to them and that which they least look for. In

all negotiations of difficulty, a man may not look to sow
and r,-.an at once, but must prepare business, and so ripen
it by aegrees.

Many of the same suggestions also pertain to the faculty's bar-
gaining representative. Both sides should remember that they are bar-
gaining with individuals who are as good as or better than they, and
that many of the tactics will not work, or will be employed against
them. Matching wits makes the entire process interesting and exciting.
What is the order of handling issues? There is no set pattern. Thit-,

will be a matter of individual circumstances and individual negotia-
tor's preference. Some begin with salary and economic issues, others
end with them.

Never relinquish control of the meeting if you can help it. At
the beginning find some inconsequential point and be slightly conten-
tious about it in order to gain control and to test the strength of
the other team's negotiating agents. In tests of strength premature
showdowns may begin on a subordinate issue and may get out of hand.
Unfortunately, parties are then forced to decide questions of war or
peace thiough secondary rather than major issues. Be on guard. For
e-ample, rather than salary, the question might be the employer's
insistence that the union not walk out or slow down during negotia-
tions without five days notice. You do not want tc get off to a con-
tentious start on that one.

Faculty bargaining representatives will frequently argue "quality
and equity." They will hammer at that constantly -- for ratios, for
class size and other matters. For example, "Spreading yourself too
thin is not quality, long lines for counselors is not quality educa-
tion, overload work in any other field pays time and a half. We're
only asking for equity." When the union persists raising inequi-
ties, either insist on concrete proof and facts, or sit though them
and let them blow off steam because often they will do just that. Or
they may say, "It's an operational necessity to fix a broken boiler
at this institution. Well, we think it is necessary for the institu-
tion to fix and right these instructional wrongs. It's more important,
and more central to the educational process." It is very difficult
to argue against these things, for you yourself have always stressed
quality in education and now you are talking quantity -- of dollars.
Besides, they may be right.

You must show interest in all of the evidence presented. Never



interrupt a proposal when it is being formulated. Consider carefully
all utterances, and also what is unsaid for that is perhaps more im-
porant than what is said. There may be good clues to the final set-
tlement position. Here is a sample of some give and take. The admin-
istration team may say "You can hardly expect us to take your salary
request seriously when it is combined with these major changes and
fringe items wLich add up to an equivalent amount." What they really
mean is, "We aren't going to move on the salary item until we can get
an indication of which of these fringe items are really serious re-
quests and which are thrown in as window dressing."

The union may turn around and say, "We're expecting the company
to take all of these items seriously. Our people feel that this pro-
gram is no more than they are entitled to considering the college's
financial status and the trends in other institutions. Our program
for a four day week is becoming prevalent throughout the country. And
about overload pay -- you're going to have to get in line on that.
Look at what college A and B in the next two counties have done on
overload. They've already granted exactly what we are demanding from
you now." The union is really saying, "Look, Mac, we're not kidding
on the four day week and the overload pay; but we may be persuaded to
drop the group insurance item if we can get together on the wages and
these other two."

Then management may retort, "All right, let's look at the facts.
Your statement about what college A and college B have done on over-
load pay is correct. However, you'll also note that while they have
done this, they certainly didn't grant a wage increase even approach-
ing the figure you have presented to us. Furthermore, we feel that
the pattern on overload pay is still below what we are asking." They
really mean: "We'll probably move on overload pay if you'll come
down to earth on your wage demands, but we are steering clear of the
four day week (because the union didn't mention it); we're not pre-
pared to move on that particular item." And so on.

You must read bet''een the lines. This is difficult to do and only
comes with a great deal of practice. Learn to read verbal and visual
reactions so as to determine who is in control and who is weak. Learn
to expect table pounding and strong language; they are often used, es-
pecially if the first round of negotiations is against inexperienced
employers. Sign language is a very protective device. You want to
offer concessions, but you do want to protect your strength even as
you indicate a concession, so signs can be verbal or visual or even
plain silence. For example, an employer has been saying "no, no, no"
each time the union raised an issue, and then suddenly is silent on
a particular item and does not issue a single word of rebuttal; that
silence could very well mean a willingness to concede the point, pro-



vided other issues are settled to his satisfaction.

At all times, attempt to enhance the prestige of the opposing bar-
gainers, for it will help later in ratification. Some of your retorts
(they should be non-commital and evasive if possible) might be, "Now
that you have raised the issue, the contract should contain language
to cover that type of circumstance"; and try move away from it, un-
til later. Or, "I don't want to offend, but..." Or, "I'd like to move
away from this subject now. I know how you feel, bu* I have to feed
it back into the total picture," meaning that you want to think about
it a bit further before you react. Or, "We appreciate the dedication
of the faculty." (That's always a winner.) Or, "Give me a chance,
and I'll try to put something into language." After a particularly
violent emotional reaction by an upponent, just make a simple statement
like, "Well, I understane how you feel."

Always show the consequences and implications of economic demands;
then give them the responsibility for choosing among alternatives. If
you currently have a fifteen contact hour load and a twelve contact
hour load is presented, you have to say something like this: "Well,
this means if you're going from 15 to 12, that it's a 25% not a 20% in-
crease in the number of faculty members required, and office space re-
quired. This means it has capital implications for building more fac-
ulty offices, which will mean spending both capital and operating dol-
lars on this, rather than that, issue." You should develop it thorough-
ly, and then let them have the choice of whether to Dress forward with
that demand or not.

It is probably wise to use a work sheet for yourself in which you
present the data, the current practice, the proposals of the parties,
and the final agreement as ultimately settled. It is going to be very
useful in future negotiations and may be absolutely crucial in griev-
ance proceedings.

Never make a spontaneous commitment without deliberation and cau-
cus or prediscussion and knowledge (in which case spontaneity may be
planned.) You can take three meetings to respond specifically to a
proposal. At the first meeting that the proposal is made, you may say
you want to think about it. At the second meeting you ask for clari-
fication to make sure it is really what you heard and that they haven't
changed their position. Then, at the third meeting, you can react.

A caucus occurs when the group says, "We want to call a halt for
a few minutes and go out to discuss this specific item." Rarely cau-
cus without coming to an announced decision, Avoid overuse of the
caucus or dragging it out. Deliberations should be done before the
session or between sessions. You can always table an item and come



back to it later. The team that calls the caucus is responsible for
reconvening the meeting.

Adversaries should be pressed into initial agreements, insofar
as possible, under the urgency of the moment, and preferably before
they have second thoughts. When you try to drive your opponent into
retreat, do understand his problem, and provide him with an avenue of
withdrawal. Don't do this for his sake but rathe- for your own; other-
wise he will continue to fight, having no other choice, and force you
to pay a high price for your lack of understanding. If you win a
point, credit him for his sincerity and fair mindedness rather than
gloating over the victory; otherwise you may be sowing seeds of dis-
sension into subsequent negotiations.

At the beginning sessions agree on the issues that you can, and
elude the rest. That is known as the bypass technique, a good psycho-
logical tactic. Avoid saying "no" directly. Remember, he who says
"no" is no diplomat. Too often a fixed dollar becomes a position
from which neither party will retreat gracefully; then neither is in
control of events; and these events can sweep them headlong into a
strike. So saving face often becomes most important, thus saving
the institution.

Sometimes it's better to narrow down each issue to an area of
predictable settlement and move on allowing ultimately for a greater
variety of ways of settlement. Always note down the date and time
agreements are arrived at. Keep your own record because you may have
to come back of it and say, "You agreed on this on such a date and
time."

The quid pro quo trade-off is effectively used throughout the pro-
cess. You don't have to offer a counter proposal to everything the
faculty purposes. A trade-off could be to invest the savings from one
item to a benefit that is more desirable, or would gain wider acceptance.
Beware of horse trading; always look a gift horse in the mouth. Either
it could be whipsawed, or you may be giving away a valuable concession
for it. We frequently tend to think that things occur in a vacuum,
that union representatives don't know what's happening in other places.
Often there is a pre-planned program of demands. The union will decide,
"At this college we will ask for item A; at that college we will ask
for item B, and at this other college, item C." Then they will give
in on some items in order to get A here, B there, and C over there.
Next time around, these are going to be whipsawed or leap-frogged; col-
lege B is going to say, "Look, they have item A over there, and they
have item B next door; we'd like to have those, too." So you always
have to be careful that you are not giving in on a major concession,
because you may be giving away more than you think.



During the bargaining, as salary and other demanas move downward,
remind the union that it is giving up pipedreams; and as management
salary concessions move upward, remind the negotiators that dollars
and cents are being spent. Fringe benefits are not appreciated as
much as salaries; so they don't help as much in recruiting and are
rarely the real strike issues.

Be clear about definitions. "Seniority" is a word that is fre-
quently used. What does seniority mean? It could mean original date
of employment. It could mean rank. The full professor has seniority
over the associate professor. The full professor might have been
employed five years ago and the associate ten years ago; so you must
be very careful in definition of terms. How about "day"? Do you
mean working day or calendar day? It is very important in grievance
procedures, when you are given five days in which to answer, and a
weekend intervenes. A "day's" salary should be carefully specified.
The contract clause should not read, "Employees shall be paid a day's
wage for each of the following seven holidays on which they shall not
be required to work." Rather the contract should read, "Employees
shall be off on the followin3 seven holidays without loss of pay" or
else even if the holidays occur on a weekend, employees may expect
an extra day's pay.

Be vague only when you consciously intend to be vague. Beware
of clauses that provide for mutual decisions or determinations, since
they may be management rights at present. Keep verbiage to a minimum
insofar as possible. You can word things slightly differently to
help save face and yet retain the original meaning. You should use
as much of the demand terminology as possible; it helps to gain accep-
tance if the groups hear their own words; so keep track of key phrases.
Also, wording itself is a key that can negate a very strong provision.
Instead of "The maximum number of students in an English Composition
class shall be 20," (if you want to weaken that and agree to give in
on that concept) you might want to say, "Wherever possible, no English
Composition class will contain more than 20 students." This kind of
wording often destroys the utility of a concession, but also may sow
the seeds for a grievance; so be careful not to overuse the technique.
You should reserve several items, that you know you are going to give
in on, to trade off on some sticky items that you want to be free of
-- for example, reduced load for chairman, academic regalia for com-
mencements, the four day week.

Sometimes a minor concession, if stated properly, can save face
and break a log jam. Convey the impression that it is a major con-
cession, of course, it's a change in team philosophy, it's an increase
in the maximum offer. You can say something like this, "We probably
won't be able to sell this to the board very easily, but after com-
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pletely reviewing once again your original demands and our counter
position, we think a large concession on our part can break this log
jam. We wouldn't do this if we didn't think that a breakdown here
would be inimical to college-staff relations. It's not what we want,
but we cannot win on every item, and we're aware of that. But, we
have to ask you to give up such and such for this."

You have to take into account turnover costs and poor morale.
I'd like to just briefly say something about this even though it ap-
plies more to industry than to education. The turnover cost in a
company in one particular industry comes to $556.92 per employee.
It's very expensive to lose people. If we prorate this turnover on
an hourly basis, and assume the company's employees work a full 2000
hour year, it immediately becomes evident that the turnover cost is
equivalent to a wage increase of at least 25* per hour; and you know
that it is rare that a company would grant a wage increase of that
large a sum.

To avoid an impasse over a particularly knotty issue, consider
forming a sub-committee. When something seems to be headed toward an
impasse, a good phrase is, "the best we can do under the circumstances."
Or, you can show a definite intention to make a concession to facili-
tate progress by saying, "I don't think we'll have much trouble on
this point if we can get the other one settled right." Private con-
versations between two key participants, away from the table (to by-
pass possible crises) often will work. Mutual trust must prevail at
that time. Sometimes your own team isn't even let in on the private
talk.

Many agreements are reached in the wee hours of the morning.
Never give up. Everyone wins. At least everyone has to think he
does. But, let the faculty bargaining representatives take the cred-
it because they have more to sell. The agreement should be mutually
unsatisfactory also -- no lopsidedness -- each side should not way
win but each should also lose fairly equally.

Withdrawal of Services: Strikes and Other Techniques

Let us now pay some attention to the question of withdrawal of ser-
vices -- strikes and other techniques. A problem arises when the right
to bargain collectively in the public sector comes into conflict with
other rights, most particularly with the right of the public to have
its health and safety protected. These are the rights that gave rise
to the injunction proceedings of the Taft Hartley Act, by which the
possibility of a strike can be forestalled for 80 days; although that
doesn't pertain, at least not yet, to the public sector and to education.
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The first strike in the United States, in the private sector, was
called by the Philadelphia printers in 1786. The term comes from the
phrase "strike the sails" to keep a boat from moving. Even though
the strike is illegal, for the most part in the public sector, the
strike is old. We have had numerous work stoppages. You all remember
the one in 1919, the Boston Police strike, during which President Cool-
idge said "There is no right to strike at any time against the public
interest." By 1940, David Ziskind, who wrote a book on the subject,
found that 1,116 strikes in the public sector had been called. John
L. Lewis dramatically demonstrated that you can stop work and defy the
government, even during a war, by his classic statement that "You can't
mine coal with bayonets." Today, 38 of 50 states ban strikes by law,
court decisions, or attorney generals' opinions. However, there are
often no penalties for strikes; nor ;hen there are penalties, are they
enforceable. Take the 1970 police strike in New York -- they are still
arguing now as to whether or not the individual policemen will pay the
sanctions that were imposed against them; and I understand that some
21,000 warrants are being sworn out in order to force the policemen
to pay. Since 1947, we've had the Taft-Hartley Act and the Executive
Orders dealing with strikes. It is interesting that in 1S.r0 the United
Federation of Teachers fired three of its field workers, in part for
picketing in violation of the contractual no-strike pledge in its own
contract.

From 1958 to 1968 there was a great increase in strikes -- 74 per
year compared with 42 per year for the period 1942 to 1958. In the
period 1966 to 1968, teachers accounted for 44% of all strikes in the
public sector. To give you an idea of the recent change, there were
no strikes in 1958. In 1968, ten years later, there were 112. As in-
dicated earlier, the NEA attitude has changed to where there were no
NEA strikes from 1952 to 1963 and again in 1965; but in 1966, 80% of
all the teacher strikes were by the NEA affiliates. In fact, 1966
seems -e have been a turning point, for in 1965 there were 9 strikes,
and in 1966, 54. The New York strike in 1968 lasted 55 days, involved
47,000 teachers, and 1,645,000 man-days were lost.

Regardless of legality public employees, teachers, community peo-
ple, and students have discovered that overt action pays off. Some

submit that blacks still might not be eating at lunch counters with
whites in the South if they had not resorted to what were, at the time,
illegal sit-ins. It is well known that teachers of kindergarten through
high school have improved their salaries and working conditions tre-
mendously by resorting to illegal strikes in one state after another;
and university students through strikes or v.)lence, or threats of vio-
lence, have effected changes in the decision-making process of univer-



The goal of all, of course, is to avoid the strike. It moves the
pressure from the negotiator to the board. However, the strike is
dangerous to use as a lever because management always bears it in mind;
and once called the power of initiative is severely curtailed. Faculty
members, of course, pay for strikes, as do all employees, in lost wages.
There is a tremendous pressure for public statements during times of
strike. A good rule of thumb is: never pay more to settle a strike
than to prevent it; or there will be a strike every year if you buckle.
In other words, don't reward people for striking. Now you cannot
avoid strikes unilaterally, so don't be apprehensive about them. Don't
be afraid of a strike and be stampeded into settlement. Only a small
percentage of the strike threats ever really materialize. A majority
of the unions don't want strikes because they do absorb union person-
nel and money; they always contain the threat of losing; faculty mem-
bers don't want to lose money and get poor publicity; and strikes
rarely occur unless there are genuine strike issues, that is, real im-
passes of major significance. Remember that even though a majority of
faculty members may not be for a strike, they still may walk out be-
cause, once a strike is called, the life of the union is in jeopardy;
and that often becomes more important than the issue which causes the
strike itself. Faculty members who are opposed to a strike will walk
out in order to avoid a split which could destroy their bargaining
representative.

Then, of course, tnere is the withdrawal of services just short
of strikes. There is the slow down, or partial effort; there is the
work to rule, that is, the regulations of the rule book will be fol-
lowed to the letter, and that constitutes a slow down; there is the
safety check; the red rash where the firemen became sick; the blue
flue when the policemen became sick; the professional days that teach-
ers take all at once on the same day; and the tactic of leaving the
drawbridge open. Some refuse to issue traffic tickets, or refuse to
work overtime when it is needed; groups may picket in lieu of a strike;
and there may be mass resignations in lieu of a strike.

There are four major alternatives to strikes -- or, the methods
of impasse resolution. The first, and sometimes you will find this in
the local or state statute, referral to higher authority, let's say
the commissioner of labor. Then there is mediation, which is the most
frequently used, whereby a third party tries to reconcile the differ-
ences. There is factfinding, where the determination attempts to com-
pel the parties to accept the findings as the basis for voluntarily
reaching an agreement. And finally, there is arbitration, the weigh-
ing of facts and the making of decisions by a mutually agreed to out-
sider whose advice could be either advisory or binding. However, the
courts have now held that even in binding arbitration, an award can
be overturned legally.



Some Key Contract Clauses

We have discussed the management rights clauses or management de-
mands before. Basically, the clause reserves to management all rights
not specifically delegated by the agreement. There is a lot of con-
tention over whether or not an institution of higher education should
ask for such a clause. Many colleges believe that it is not to an em-
ployer's advantage or interest to include a statement of management
rights, for when management rights are included in the contract, any
matter not mentioned may be interpreted not to be a right, or may
cease to be a right. It is presumed that the employer can exercise
full privileges on issues where the power of decision normally rests
with the employer. Since management already has the authority general-
ly specified, such a clause is usually unnecessary. Should the union
and management not agree to the inclusion of a management rights clause
in the collective bargaining agreement, the false presumption could be
made by the.faculty bargaining representative that since it did not
grant a management rights request, the employer does not have the au-
thority to exercise the rights requested. The process of negotiating
for the inclusion of a management rights clause could be used by the
union to its own advantage -- by granting the college powers it already
has, the union could gain substantial benefit, by trading that off for
something else it wants.

But the opposite view is stronger to me. When drafting a manage-
ment rights clause, care must be taken to avoid unqualified language
that could curtail rather than preserve the rights of management. How-
ever, no agreement can anticipate all problems and contingencies that
may arise under this provision. Now, of course, you could phrase it
appropriately and say that the clause makes no attempt to cover all
the rights of management. Actually, it is not simply for defending
technical and legal rights alone; it is basically for protecting the
authority and freedom of action that management must have to discharge
its responsibilities. Many colleges don't have the power to enforce
rights that are merely understood. Therefore, the clause can serve as
tangible support in the event of a dispute or grievance because it is-
in black and white. Companies need as much contract protection as they
can get and so do institutions of higher education. In day-to-day la-
bor relations the management rights clause defines management's author-
ity and that is invaluable to division chairmen and other supervisors
who must administer the agreement, because it establishes their status.

The agency shop clause is perhaps more interesting, and I think
we are going to be reading more and more about it in the future.
Basically, the agency shop clause says that a fee must be paid to the
bargaining unit regardless of whether or not you are a member of that
group. If you're on a faculty that has a bargaining representative,



you must pay the fee either to the union or, in some instances, to a
charity. This has been upheld in the courts in Michigan. The ration-
ale behind it is that the individual reaps the benefit of representa-
tion since the group must represent everyone in the unit; so he should
pay the same fee, as someone who pays it voluntarily.

The entire agreement or past practice clause indicates that the
new agreement supersedes and cancels all previous agreements,
or written, or based on alleged past practices, and constitutes the
entire agreement between the parties. For example, if the election of
department chairmen at the City University of New York is not mentioned
specifically in the contract, is that or is that not part of current
personnel policy practices? Faculty handbloks have organization charts
and many procedures not found in the contract. Should these be subject
to bargaining?

A grievance is defined as an allegation of a violation, misappli-
cation, or misinterpretation of a specific provision of the contract.
The grievance clause should define the limits of the arbitrator; other-
wise he might establish policy. I find it very strange that faculty
members would be willing to give up the final decision over education-
al matters to non-educators. Of course, from the viewpoint of the in-
stitution, advisory arbitration is better than binding arbitration;
and the best clause would be advisory arbitration -- before the board
of trustees makes the final decision. Thus, the final word is reserved
for the board.

Finally, the labor agreement, as an instrument of law, should have
these characteristics: it should be enforceable, it should have a spe-
cific duration, and it should be complete within itself.

Conclusion

There are many unanswered questions in the area of collective bar-
gaining. What are management preiogatives? What is the nature of af-
filiation between the professional education organization and the non-
professional employee's organization? What is the relationship between
the college and the local fiscal authority? What happens when students
soek involvement in the negotiation process? How much educational policy
will become negotiable?

There is a wide-spread conviction, unfortunately, that faculty and
administrative priorities tend to be incompatible. A clear dichotomy
does not exist between faculty and administrative power, no matter how
attractive a concept that may be in its simplicity. They are fused
and dependent on each other. Moreover, distribution of power and in-



fluence in the community is diffused. An administration does not have
as much power as is normally presumed. The board has some power; the
commissioners or the local legislators have some power; and society in
general has power. In today's large organization, a pervasive sense
of isolation from the decision-making process seems to be one of the
characteristics of the professional in industry and in higher educa-
tion. We should involve him more directly in the decision-making pro-
cess. Today we should recognize that "professionalism" includes bar-
gaining. Administrators may have to put up with this in order to en-
courage a "professional" faculty because that is the way faculty mem-
bers feel about themselves. We must be able to tolerate the ambigui-
ties involved. The key question is -- is power a limited quality or
can faculty members increase theirs without the administration and
the board losing theirs? Militancy sows the seeds of its own demise,
because it very frequently breeds success. Faculty members become
satiated as they gain concessions; and they become incorporated more
and more into the system. Disparities tend to disappear. History has
often converted the value-laden ideological issues of one era into the
institutions of the next era; those who doubt the value of the bargain-
ing process might take consolation in that.



FACULTY UNIONISM AND TENURE

William F. McHugh

One supposes that every man and woman with the capacity to face
reality--which eliminates most of us at once--recognizes that faculty
unionism has arrived at a number of academic institutions and is like-
ly to spread to others.

This is an essay on one aspect of its impact and is based orlon
personal experience, labor board decisions, and faculty collective
bargaining agreements. The impact of faculty unionism on tenure can
best be considered in the light of the following questions: What are
the causes of faculty unionism? What constitutes a tenure system and
what are the relevant problems it creates? What are the general ele-
ments of the collective bargaining process? Is tenure negotiable?
From a consideration of these questions will come a perspective of
understanding that will help the reader to expand or qualify the con-
clusions to suit his own experience and particular institution.

What Are The Causes of Faculty Unionism?

The decade of the sixties was a time for confrontations and changes
in student relations, the seventies promise to be the hallmark of in-
creased faculty unionism and militancy in faculty-university relations.

In a recent survey,1 60,477 faculty members were asked their opin-
ion of the following statement: "Collective bargaining by the faculty
members has no place in a college or university." The results were:
19.1% agreed strongly, 23.5% agreed with reservation, 33.7% disagreed
with reservations, 20.4% disagreed strongly. Thus, 54.1% of those sur-
veyed believed that collective bargaining by the faculty members has
at least some proper role in a college or university.

As of July 1, 1971, there were approximately 130 colleges and uni-
versities where faculty have unionized. The majority of these are pub-
lic community colleges.

Experience indicates somewhat rapid and widespread growth in pub-
lic community colleges, state colleges, and state operated multi-campus
systems in comparison to private. While recent experience in private
colleges is inadequate to draw solid conclusions, it appears that union
activity is likely to be slower and concentrated in the larger urban
institutions.
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The conditions conducive to faculty unionism are many; they have
a bearing upon the theme of this essay and deserve brief mention here.

Institutional Complexity

Over the past twenty-five years Government sponsored research,
social action programs, and the national commitment to mass higher edu-
cation have combined to create large complex academic institutions
shaped in the image of big business and governmental bureaucracy. Wit-
ness the large public multi-campus institutional systems which have
been developing in New York, Wisconsin, Florida, Hawaii, New Jersey,
and Pennsylvania. These byzantine ystems have shifted the locus of
decision making beyond the campus level.2 Severe strains upon faculty
relations result where local faculty governance organization exists
only in a single campus context and does not interface with the de-
veloping system-wide organizational structure. There is an analogous
problem between central administration and other component parts in
the large single campus multiversity. Thus sheer institutional com-
plexity presents a condition of frustration where there is an ineffec-
tive allocation of the decision-making process at various levels of
the organizational superstructure. As frustration mounts, unionism
becomes proportionately attractive to faculty as a concrete means for
expediously factoring the professorial workforce into decision making
at the appropriate levels of authority.

The Spirit of Confrontation

This is not new to those whose formative experience with faculty
life took place in the sixties as graduate students or junior faculty.
Indeed, the sixties have endowed the seventies with collective atti-
tudes conditioned to the adversary and power relationships contempla-
ted by the bargaining process. Nisbet said the centrifugal changes
in the past decade have caused an ungluing of traditional academic re-
lationships.3 The profound shift from geweinschaft to gesellschaft
has been accompanied by a cult of "do your thingism" which has frag-
mented the academic community. Some institutions seem no longer bound
together by a common value system marked by informal concensus, but
seem instead to be a reflection of an urbanized composite bound together
by interests characterized at times by inflated talk of "power" this
and "power" that. In the name of "student power" lawsuits arc. brought
to challenge institutional policies on such matters as admissions, ex-
pulsions, and the use of institutional funds. Interest groups on cam-
pus such as blue collar and clerical unions, feminist organizPtions,
varieties of liberation fronts, civil rights groups, and rightists, all
press on for their "rights", too. Vigorous interest group representa-



tion and confrontation is not new on campus. Unionism appeals not only
to those interested in confronting college decision-makers but also to
the true believers and the captives of causes.4

Faculty Under Attack

Encroachment upon faculty autonomy comes from different quarters.
Internally, student press for participation in academic senates, de-
partmental affairs, curriculum matters, and sometimes in the jealously
guarded faculty evaluative process itself. With the break-down of
traditional organizational forms and communication so dependent upon
consensus and shared values, restructuring of traditional governance
models became an addiction in the late sixties. The direction has
been toward senates and assemblies representative of the broader ac-
ademic community, and typically provide for enlarged student partici-
pation. Indiscriminate tinkering with traditional faculty governance
machinery has left the faculty at some institutions without a forum
unencumbered by non-faculty.

Egalitarianism and "participatory democracy" have created a funda-
mental tension with the university's aristocratic tradition. The fac-
ulty guild as a privileged enclave is implicitly challenged by the
student movement. While there may be wholesale acceptance of student
control over student affairs, student participation in academic pro-
gram and faculty evaluation matters may be perceived by faculty tra-
ditionalists as an intrusion upon faculty autonomy.5 "Consultation
yes, but formal structuring into the academic committees as near equals,
no." The appeal of faculty unionism lies in the fact that it has many
of the guild features associated with more traditional faculty organi-
zation. That is, it forecloses students vho do not share a "community
of interest" with faculty.6 Faculty unionism may well be on a col-
lision course with the newly emerging tri-partite governance schemes.
A priority item in faculty-university relations will be to minimize
this tension.

External attacks upon faculty autonomy and general public dissatis-
faction are evidenced by state legislatures which have thrown down the
gauntlet; statutory mandates to increase workload (Michigan), to de-
clale moratoriums on sabbatic leaves (New York), to require dismissal
rules and procedures Ohio?, yearly rejection of faculty salary increases
(California). More subtle external encroachments are also evidenced by
state and local governmental agencies which are becoming more involved
in academic decision making mainly through the budgetary process. 7 It

is rationalized on the basis of "accountability." Such intrusions upon
the normal academic decision-making process has no doubt alienated fac-
ulty. There is a growing currency to the notion that to provide the



proper balancing of equities and the best use of institutional re-
sources in order to serve the public, universities will have to be
"managed," managed like the industrial giants, like big business.
Large state institutions typically have Midas-size budgets and, po-
litically speaking, reach into a wide rare of communities. Pressures
to manage from tte legislature and the executive increase in propor-
tion to the economic size and political influence of the institution.
Unfortunately, a simple administrative truth sometimes becomes ob-
scured: faculty cannot be effectively managed without a high level
of voluntary cooperation, motivation, and professional responsibi:.ity.
Managerial vigor by the dead hand of bureaucracy can widen the grow-
ing gap between faculty and administration and result in some interest-
ing non-sequiturs. "If you are going to treat us as mere employees,
we must unionize to prevent it." The call for solidarity is a reaf-
firmation of the professorial guild in the face of attack from within
and without.

Fiscal Restrictions

The call for managerial accountability is, of course, related to
the present financial restrictions. Program retrenchment and elimina-
tion of faculty positions decreases mobility and makes job security
a major issue for untenured faculty.

Reallocation of institutional resources and decisions affecting
program cuts will become sensitive battlegrounds and competition among
internal groups for institutional resources will produce general dis-
content. The entire institutional decision-making process on such
matters may have to be overhauled in order to establish credibility
and compromise among the constituent parts. This is true of private
as well as public institutions, although it will be far easier to ac-
complish in the former. This is highlighted in a recent report of
the Carnegie Commission on Higher Education whic% has called for a cut
in operating costs by 10 billion dollars a year. The report said,
"[Facultyj unionization becomes more likely as faculty members face
some unpleasant changes . . ."8 Tight money will force a re-examina-
tion of fundamental premises behind faculty-university relations which
have been taken for granted over the past few decades. Unionism promises
one route in an effort to change the process by which institutional re-
sources are allocated.

The open university and tight money has also created talk of de-
grees by examination, dramatic changes in the time requirements to
obtain a degree, increased off-campus study, and greater use of instruc-
tional technology. This will mean a redefinition of workload, curricu-
lum content, admission standards, and new schemes of faculty compensa-
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tion and incentives. Institutional cooperation will become an economic
imperative and institutional mergers or affiliations could entail a re-
definition of authority systems and lay-offs. If the fiscal forecast
of the Carnegie report is accurate, then institutional well being and
even survival during the seventies will depend upon a greater type of
managerial "control" over the internal decision-making and budget pro-
cess similar to techniques and procedures in a business enterprise.
Pressures in this direction are already being felt. This will challenge
traditional academic schemes in which the faculty have vested interests;
it is likely to create conditions favorable to faculty unionism.

External Organizations and the Legal Right to Bargain

The legal right of public employees in certain states to organize
and bargain has enhanced organizational activities by AAUP, AFT, NEA,
and their state affiliates. New York, Michigan, New Jersey, Massachu-
setts, Pennsylvania, and Hawaii are persuasive examples of the close
relationship between faculty unionism and state public labor laws and
the growth of public employee unionism, especially school teacher union-
ism. Pending legislation in the states of Washington, Illinois, Florida,
and possibly California suggests potential widespread faculty unioniza-
tion in these states.

School teacher unionism has resulted in greater teacher partici-
pation in educational policy matters heretofore reserved to school
boards. This has undoubtedly had a persuasive impact upon community
college faculty. There has also been well publicized gains by state
and local government workers' unions. In the face of these events,
many public faculty are likely to view unionism as a matter of practi-
cal necessity in order to compete with the public employee unions for
public funds at both the state and local government level.

Faculty unionism has also been promoted by the three national ex-

ternal faculty organizations: AFT, AAUP, and NEA. By external organi-
zation I mean those which do not form an integral part of the institu-
tion's governance structure such as senates or an independent associa-

tion of the local faculty. The three external organizations have domi-
nated the union movement with little or no significant gains by inde-
pendent faculty unions or associations.

At its Fifty-Eighth Annual Meeting in May 1972 the AAUP voted to
pursue collective bargaining and to "allocate such resources and staff

as are necessary for du- vigourous selective development of this ac-

tivity beyond present levels."9 AAUP's full commitment to unionism

is likely to encourage increased organizational activities in private

institutions.
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In the hurly-burly of union organization, external organizations
have a practical appeal and are better equipped financially to organ-
ize and promote collective bargaining than are local groups. Govern-
ance organizations are also limited especially where they may be com-
prised of students and others who do not share a "community of interest"
with faculty in a collective bargaining representational sense. Labor
relations acts are tied to employment status and will not permit rep-
resentative organization unless there is a community of interest among
the employees to be represented. External organizations have the money,
trained staff, lawyers, and other resources necessary to organize, cam-
paign, and to utilize the legal machinery of labor acts. Conducting
an organizational drive to unionize faculty requires both experience
and skill in the rough and tumble of political and organizational be-
havior. External organizations often focus upon a personalized type of
service by representing the particular cause of an individual faculty
member. Governance or faculty council machinery is frequently oriented
toward achieving group consensus and not to redressing specific indi-
vidual problems vis-a-vis the group. Many academic institutions simply
have no workable grievance machinery at all.

Organizational efforts by one organizatiofi.serve as a catalyst for
the other two or three on campus and it becomes a matter of organiza-
tional one-upmanship with survival at stake. The litany of organiza-
tional campaign is clear and to the point. It advocates:

1. Ability to lobby for the good of education in the legis-
lative halls and with the executive, to oppose legislation
which attempts to unilaterally increase workload, elimi-
nate tenure, or sabbatic leaves;

2. Guarantees of due process in dealing:; with the administra-
tion and preservation of academic freedom;

3. Faculty consultation in all matters, and insistence upon
participation in the institutional decision-making pro-
cess concerning: budget and allocation of resources,
access to the trustees, formalized procedures for con-
sulting with the President;

4. A grievance procedure through which to challenge arbitrary
administrative acts against faculty with binding arbitra-
tion by an impartial third party;

5. Eliminate unreasonable workloads;

6. Salaries should keep pace with the cost of living;



7. Fringe benefits and retirements comparable to industry
and government;

8. Improvement of facilities, office space, and secre-
tarial services.

With all of the external organizations aggressively promoting
unionism on campus, a steamroller effect is quickly built up. 10

In summary, the conditions conducive to unionism represent a con-
fluence of factors: complex institutions in dynamic transition with
dislocated structures and authority patterns; some faculties' conflict
oriented; attacks upon the faculty guild; economic restrictions cre-
ating job security issues; external pressures to centralize and manage;
legal right to collectively organize and bargain, and promotion of col-
lective bargaining by external organizations.

The Major Features of a Tenure System and One of its Central Problems

There are three coordinate elements in a tenure system. First,
it enables a faculty member to teach and study free from a number of
restraints and pressures which would otherwise inhibit independent
thought and action. In this sense, tenure is part and parcel of ac-
ademic freedom. Robert Hutchins said that academic freedom comes and
goes because of some conviction about the purpose of education on the
part of those who make the decisions in society. Hofstadter and Metz-
ger said the modern idea of academic freedom has been developed by
men who have absorbed analogous ideas from the larger life of society:
modern science's notion of the empirical search for truth verified by
objective processes; from commerce the notion of free competition of
ideas; from the politics of the liberal state the idea of free speech
and free press essential to perspectives in a pluralistic society;
from religious liberalism the "taming of sectarian animus" and the
spirit of tolerance. Academic freedom is not a license for privileged
social status on matters unrelated to teaching and research.

The second element of tenure, closely related to the first, de-
rives from the fact that it represents a kind of communal acceptance
into the professorial guild, acceptance by one's peers. Rooted in
the medieval guild, it entails a vow akin to the ministry or priest-
hood, with a corporeal allegiance to the differential honor inherent
in teaching and scholarship. Hence, the very term "professor." It

is no doubt the understatement of the day to sa) this aspect of tenure
presently seems in eclipse at many institutions.

Third, tenure is a means for providing job security to promote in-



stitutional stability, loyalty, and to reward individual service and
accomplishment. This is comparable to job security in civil service
and industry and not at all inconsistent with notions of subjection
to institutional criteria of efficiency and productivity that are
the lot of other workers and professionals in our society.

Tenure Systems

There is by no means a uniform tenure system in higher education.
Some institutions have no system of tenure at all and the faculty serves
at the pleasure of the institution. Others have de facto tenure poli-
cies that have developed through practice and custom but which are not
written down. In some public institutions, typically state teacher
colleges, tenure may be detailed in statutory law which forms part of
the tenure system prescribed for school teachers. While in other pub-
lic institutions the state legislature has delegated statutory author-
ity to the college governing boards which have in turn promulgated
detailed tenure systems. The latter is generally the case in the ma-
jor public institutions. Other institutions have highly detailed poli-
cies with elaborate notice requirements; in still other' the board of
trustees have simply endorsed or imported the AAUP tenure policies or
guidelines.11

In spite of this diversity, most tenure systems may be des(ribed
along the following lines. There are usually two basic types of ac-
ademic appointments relating to tenure. These are term appointments
which confer security against dismissal for a fixed term, and con-
tinuing appointments conferring such status for the life of the profes-
sor while at the institution. Both are subject, of course, to formal
dismissal proceedings for cause. The tenure provisions are typically
spelled out in written trustee policies or faculty handbooks adopted
by the college trustees. These usually require a tenure decision one
way or the other after a prescribed period of service at the institu-
tion, for example, after seven years service. Therefore term appoint-
ments may not be indefinitely piggybacked to the detriment of the in-
dividual and to the tenure system itself. Written institutional poli-
cies frequently tie prescribed notice of non-renewal requirements to
term appointments; the longer the service, the longer the notice re-
quirement. Thus there might be six months notice for two year appoint-
ments or a year's notice for three or mom year appointments. In some
cases, written trustee policies of the institution will establish
broad promotional criteria such as teaching, scholarly research, mas-
tery or subject matter, university service.12

Faculties and individual departments supplement and apply these
criteria to the particular tenure review case. The tenure appointment



review process characteristically entails a pyramid of reviewing commit-
tees originating in the academic department and culminating with a re-
commendation from a campus-wide committee to the president who presents
it to the governing board for approval. The campus-wide committees which
review departmental committee recommendations usually include deans or
academic vice presidents. These procedures should be distinguished from
the board promulgated policies or by-laws. The board policies generally
cover the type of appointment, the notice requirements, eligibility
standards, and general promotional criteria. The procedures implemen-
ting board policy are frequently developed by department, faculties, and
schools and usually not passed upon by the governing board. Such pro-
cedures are a combination of written policy and de facto practice and
tailored to the special needs of the faculty or departments involved.
Sometimes, however, trustee policies or by-laws will expressly delegate
an advisory or consultative role to the faculty in the appointment and
promotion process. In some institutions, faculty might even be delegated
authority in the institutional by-laws by the board to establish and
apply the criteria upon which tenure is awarded.

Once a budgeted position is established, the de facto decision of
appointment, reappointment, or tenure is as a practical matter a fac-
ulty decision. Nonetheless, in the American university the de jure author-
ity to grant appointment and tenure is almost always vested in the trus-
tees by statute, charter or by-laws, depending upon whether the insti-
tution is public or private. Despite this ultimate legal control, rejec-
tion of a faculty recommendation is probably the exception rather than
the rule. This might become less true in the future in the face of fi-
nancial restrictions and forced retrenchment.

In addition to policies relating to appointments and promotion
trustee policies frequently make provision for dismissal of faculty. It

is necessary to digress for a moment to note the distinction between the
tenure review process just described and a dismissal proceeding. There
is a difference between a tenure review resulting in the expiration of a
term appointment and separation from the institution on the one hand
and a dismissal from an institution on the other. In the latter, the in-
stitution brings a charge of inadequate performance of duties, incom-
petence or misconduct with the clear design of ridding itself of an un-
desirable. Such a proceeding may be brought during the term appointment
of term appointees or against a tenured faculty member. It typically
requires notice and a formal adjudicatory hearing, usually with right to
counsel. The hearing is frequently before a faculty committee which makes
findings of fact and recommendations to the president or board. It is like-
ly to be an adversary proceeding concerned only with the issues raised by
the charges. By contrast, a tenure review is concerned with whether or
not to grant tenure in the light of the departmental or academic program
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needs, prevailing economic and budget considerations, the qualities of the
particular candidate, and the existing job market. Tenure review obvious-
ly never applies to a person who already has tenure whereas a dismissal
proceeding could. Separation from an institution because tenure was not
granted theoretically carries no professional stigma, dismissal for cause
clearly does. One of the purposes behind a dismissal procedure is to pro-
tect the academic freedom of the tenured faculty member and those on term
appointments. A dismissal proceeding insuring due process is a fundamen-
tal element in any academic tenure system but is generally not equated
with the tenure evaluative review process which has different objectives.
Frequently administration and faculty fail to keep this distinction in
mind where there is a confusing factual situation.

There has been growing pressure by faculty during the past four years
or so to develop some means to permit an individual to appeal and review
an adverse tenure decision. One reason for this pressure is no doubt
the shrinking job market and economic cutbacks. A more fundamental rea-
son is because there is a twofold purpose behind a term appointment which
establishes a fundamental tension between the individual and the grantor
of the appointment. One purpose is simply to get a particular job done
at a certain time. It carries no guarantee that the appointment will be
renewed or ripen into tenure. Another purpose, however, is to ,Jrovide an
opportunity to evaluate a potential candidate for tenure. In this sense
it has a probationary feature and can carry al, element of expectancy
with it.

These two aspects of a term appointment will, of course, receive in
any given case varying degrees of emphasis depending upon intentions of
the parties at the time of initial appointment, age and rank of appoin-
tee, length of service, the type of institution, school, department or
program within which it was given. One view characterizes a term appoint-
ment as fundamentally a contractual obligation on the part of the insti-
tution for the term period in return for services rendered by the faculty
member. Admittedly, an individual may be considered for a continuing
appointment at some future point, but this view holds there is no implied
expectancy of employment nor even a moral obligation inherent in the term
appointment relationship itself guaranteeing that it will mature into a
continuing appointment. It says the individual is fully protected where
there are notice requirements and where a tenure decision is required after
a prescribed period of service. When an individual receives notice that
his appointment will not be reviewed upon expiration, it does not neces-
sarily follow that he is inferior, lacking or has done something wrong.
On this reasoning there is no obligation to give written reasons or a
hearing to an individual whose term appointment has been non-renewed in
the absence of an institutional obligation to enter a new agreement (i.e.,
renewal of appointment).
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This traditional approach to the term appointment emphasizes a strict
contract relationship: the appointment was mutually agreed upon between
the individual and the institution to terminate at the expiration of the
fixed term subject only to institutional policies requiring a tenure de-
cision after a prescribed period of service. This is rationalized on the
basis that it facilitates the pursuit of institutional excellence by in-
suring institutional flexibility to react to: economic realities, desir-
able market conditions, access to higher quality faculty, shifting em-
phasis in academic 'rograms. From the faculty point of view it gives
job security for a fixed term, opportunity for self-development by leav-
ing open the opportunity for promotion to a continuing appointment
(tenure) and provides security against arbitrary or unlawful dismissal
during the term of the appointment.

This view of the term appointment has been attacked by many faculty
and faculty organizations as both subjective and elitist, institutionally
oriented, with no provision challenging non-renewals founded upon unlaw-
ful, capricious, subjective, or punitive reasons. They ask at the bar-
gaining table: Why not tell a man why you are non-renewing his appoint-
ment, why not give him an opportunity to improve? Why after seven years
is he suddenly undesirable? Have you no obligation to him after years
of service to your institution; are you just going to turn him and his
family out into the streets? Shouldn't there be at least some "due
process" procedure to ascertain whether or not he was non-renewed for
capricious, unconstitutional, or irrational reasons? There lies behind
this argument an underlying view that emphasizes the probationary aspect
of the term appointment, the job security aspect. Assuming a term ap-
pointment, it is reasoned that the individual is on a tenure track lead-
ing to a continuing appointment at the institution from the moment'he is
appointed. The argument is that where the university has policies re-
lating to notice requirements and requires a tenure decision after a
prescribed period of service, it follows that an initial term appointment
may create an institutional obligation to grant tenure if certain con-
ditions are met. Some go so far as to say there is an implied obliga-
tion on the part of the institution to grant tenure provided the indi-
vidual does not do something wrong or fails to measure up to expressly
articulated institutional standards. It is further argued that in cases
of non-renewal denying tenure, the burden should logically shift to the
institution to show the reasons for non-renewal or to state reasons which
will show where the faculty member has failed to measure up to expressed
institutional criteria and therefore denied a continuing appointment other-
wise available. The differences of these two approaches are not that
clear cut, but are merely so presented here as a means of pinpointing the
problem.

It is not suggested here that the two views are always mutually
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exclusive; the emphasis will shift depending upon the circumstances. For
example, a person arriving at his seventh year may well have a greater
claim or expectancy of tenure especially where there has been a pattern
of promotion and a series of salary increases. In the latter case non-
renewal raises the presumption in the mind of some that there was a wrong-
ful reason behind the non-renewal.

Some consider failure to give reasons for non-renewals the equivalent
of dismissal for cause but depriving the individual of due process nor-
mally provided in a dismissal proceeding. This argument is often made in
cases where an institution or faculty appears to be ridding themselves
of a "trouble-maker" by merely waiting out the expiration of his or her
term appointment or where the particular candidate is controversial, or
where circumstances suggest an arbitrary or capricious decision.

pccordingly, it has been advocated that equity calls for the sub-
mis',ion of written reasons for non-renewal to the faculty member who has
not had his term contract renewed or who has been denied tenure. Pur-

suing this reasoning, there must also be a forum for challenging tenure
decisions. Thus there is a growing felt need on the part of some faculty
to resolve the matter by imposing a review committee to insure that.in-
stitutional "procedures" used in reviewing a candidate were properly
followed, especially where policies are unclear and implementation of
policy slipshod. Thus, a candidate who feels wronged can trigger a re-
view of the tenure decision before an impartial committee which will
presumably limit its scope of review to the question of whether or not
the appropriate evaluation procedures were followed. 13

I speculate that this concern on the part of faculty is a complex
mixture of numerous factors and relate to some of the previously men-
tioned general conditions which encourage unionism. There is the egal-
itarian mistrust of traditional and aristocratic styles allegedly man-
ifest in subjective and "clubby" tenure practices. There is the faculty
generation gap and the growing involvement of students in faculty eval-
uation. At certain types of eeicational institutions, there are faculty
who look upon tenure largely in terms of job security. This is exacer-
bated by fiscal constrictions and poor job markets. In some institutions
affluence and too rapid expansion has made tenure in the sixties, cheap
and easily attainable. It has also bred loose and shoddy evaluative
practices. Easy tenure at some institutions has instilled in the candi-
date a proprietary sense or right to tenure. The temper of the times
with its paranoic undercurrents of mistrust and suspicion has created
pressure for greater formality and "due" process, more rules, procedures,
and protections. There seems to be less confidence in the tenure eval-
uative process which has in turn opened it up to greater faculty criti-
cism. Accordingly, the AAUP has recently been concerned with the prob-
lem of developing a procedure affording maximum evaluative flexibility



with rather broad exercise of peer group discretion to preserve high
academic standards while at the same time harnessing that discretion to
prevent capricious or unlawful abuse of the evaluative process in cases
of non-renewal of term contracts.

There has also been a rash of court cases14 concerned with the prob-
lem and underscored by two recent decisions of the U.S. Supreme Court in
the Roth and Sindermann cases.15

The Characteristics of the Bargaining Process

For purposes here there are four general characteristics of the
bargaining process which should be kept in mind. First, it clearly
contemplates an adversary relationship and assumes a divergence of
faculty and institutional interests raising the possibility of a power
struggle. In private institutions which are covered by the NLRA and
public institutions in states where there is partial authorization for
strike (Pennsylvania and Hawaii) the ultimate weapons are the threat
of strike on the one hand and employer willingness to take a strike on
the other. In most public institutions where the strike is not author-
ized by state law, it is more typically the threat of confrontation by
resort to an impasse mechanism culminating in a public fact-finding re-
port which may gain the political support of the public, an important
factor in public sector labor relations. It is important to note that
the adversary relationship assumes a well defined dichotomy between those
managing the institution and the faculty. This is based upon the theory
that it is management's responsibility to set and pursue institutional
objectives. The bargaining agent's objective, whether rationalized on
the basis of what is best for the institution or not, is to further the
collective interest of the faculty it represents and to circumscribe
managerial authority to that extent. Thus it assumes that the faculty
interests may be at odds with the institutional objectives and priorities
of those established by external governmental agencies in the case of
public institutions.

Second, implicit in the adversary relationship is the assumption
of a bilateral relationship. The NLRA and most state collective bar-
gaining laws increase the faculty's legal status by requiring the uni-
versity to recognize the exclusive representative status of a duly elec-
ted faculty bargaining agent and to bargain with it in good faith. This
does not mean agreement has to be reached. Implicit in bilateralism is the
assumption of a two party contractual relationship between the faculty and
the university. Therefore at a unionized campus the general framework and
many incidents of the faculty-university relationship will be established
in a negotiated contract and during contract implementation. By compari-
son, board policies governing faculty-university relationships at non-
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unionized campuses are, legally speaking, unilaterally established, i.e.,
there is no legal right in the faculty to bargain them. Of course, as a
prac,Acal matter at many institutions, faculty have in fact "collegially
negotiated" through traditional governance channels board policies re-
lating to faculty-university relations.

Third, the collective bargaining process is premised upon a collec-
tive relationship: organizations of employees sharing a community of
interest represented "exclusively"16 by an elected representative. Com-
peting organizations may thus be excluded from negotiating with the in-
stitution and are relegated to a backseat status on major institutional
issues. It is a democratic process in the sense that everyone in the
bargaining unit has an equal opportunity to vote upon who the bargain-
ing agent shall be or whether or not there bargaining, inclu-
ding non-tenured faculty. The agent is dependent upon, and must be re-
sponsive to, the majority of those it represl,mts with no legal obliga-
tion to make distinctions within its own organization based, for ex-
ample, upon such things as academic rank or senior faculty status.
This is critical where, say, the majority of faculty in the bargaining
"unit" do not have tenure.

This collective relationship stresses the dynamics of politics and
organizational behavior which become major factors in faculty-university
relations and which may reach beyond the campus. This is especially true
of an elected bargaining agent affiliated with national or state organi-
zations possessed of legal, financial, and other staff organized and finan-
ced to confront institutional action or directives and policies in the
courts, legislative halls, or otherwise. The character of faculty leader-
ship is likely to change as a result of this collectivism. It will re-
quire considerably more investment of time with increasing emphasis upon
an institutional perspective of faculty-university relations rather than
of a single faculty, school, or discipline. It will require a leadership
of individuals comfortable and able to lead in a political context and
who must be more attuned to the majority of its constituents.

Where there is an affiliation between the local faculty bargaining
agent and an external organization, the local bargaining agent and its
constituents will be influenced by the organizational policies of its
national and state affiliates and more than likely be administratively
meshed with them.

Fourth, most systems for resolving conflict depend upon third party
neutrals when efforts at mutual accord break down. The bargaining pro-
cess is no exception and relies upon mediation, fact-finding, and arbi-
tration to resolve impasses during contract negotiations or grievance
impasses arising from the administration and application of the contract.
In theory, the objective of a third-party mediator is to persuade the
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parties to mutually resolve their differences, a marriage counselor. Ar-

bitration is a more formal adjudicatory proceeding resulting in a deter-
mination on the merits of the impasse issues by written decision which may
serve as a precedent for comparable future issues. Arbitration decisions
in-other labor disputes may serve as precedents in analogous faculty-
university disputes and thus influence the arbitrator's decision. For
example, arbitration decisions in school teacher cases, or the arbitra-
tors own personal experience in school teacher matters will influence
decision, say in community college faculty disputes.

Binding arbitration, as contrasted to advisory arbitration, means
the parties will be bound by the arbitrator's decision. Binding arbi-
tration is relatively common as the terminal step in a grievance system
(grievance arbitration) but less commonly used to resolve impasses arising
during the negotiations themselves (interest arbitration) especially
when there is the right to strike. Parties are frequently reluctant to
be bound by an arbitrator's decision on a negotiation impasse issue where
the strike leverage is available.

Fact-finding is for practical purposes the same as advisory arbi-
tration and often utilized in the public sector in negotiation impasses
where the strike is not authorized as in New Jersey and Michigan. The

theory behind fact-finding is that publication of the fact-finder's re-
port clarifies the issues and informs the public and legislative deci-
sion-makers. It gives the parties an opportunity to assess the public
reaction to their respective positions and provides a cooling-off period.
Since the legislative body makes the ultimate decision, the theory is
that while the fact-finder's report is not binding, it places public
pressure on the parties to settle their differences or upon the legisla-
tive body to accept or reject the fact-finder's report.

Third party neutrals are usually selected by the parties themselves
or appointed by a public employment relations board, or some concilia-
tion service, from panels of experienced mediators, fact-finders and
arbitrators. Thus, private institutions are likely to resort to the
Federal Mediation Service or the American Arbitration Association while
public institutions are likely to be dealing with state-board controlled
conciliation services.

Will Tenure Matters Be Negotiable?

Environment Conducive to Tenure Negotiability

For a number of reasons a tenure system is likely to be a major ne-
gotiable issue when faculty unionism arrives on campus. Many Jf the con-
ditions conducive to unionism are the same as those which encourage tenure
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negotiation. The Roth and Sindermann decisions will likely increase pres-
sure by faculty to negotiate contractual rights to written reasons for
non-renewal of term contracts and review procedures patterned after re-
cent AAUP policy. At institutions with a high concentration of non-tenured
faculty the bargaining agent will be under considerable political pres-
sure to deliver on job security, especially where economic constrictions
threaten job mobility. This would surely be true at institutions where
there is no system of tenure al all.

However, the underlying pressure to negotiate tenure has its source
in two problems which arise when applying the bargaining process to aca-
demic institutions. One is the difficulty of dichotomizing the manage-
ment rights function from the professional responsibility of the faculty
which is required by the adversary relationship inherent in unionism. In

the crudest terms, it forces a more precise response to the question of
who is going to run the institution as to what matters and upon what terms?
Second is the predisposition of faculty themselves to seize upon unionism
as a kind of governance system to effect instituticnal decision making.
The tw-, are closely related. There is a widely held view by faculty
today that they shculd have wide discretion in the conduct of their pro-
fessional activities and to have some form of "shared authority" in the
governance or formulation of institutional policies. This notion has
gained momentum over the past twenty years during a time of unusual fa-
culty autonomy. But it has roots reaching down to the medieval guild and
the universities' corporate status which enjoyed a "liberty" in medieval
times. Faculty have historically evidenced a proprietary sense in the
institution and have lived in it as a community. The notion is part and
parcel of academic freedom and institutional autonomy. When aggressivtly
pursued, the commitment to shared authority projects into the bargaining
relationship a much wider spectrum of matters than customarily associa-
ted with private industry or public sector collective bargaining where
the distinction between management's function and that of the employees
is more clearcut. Forced to draw lines between management and faculty
rights, the collegial tradition paradoxically tends to draw a broad range
of issues, many noneconomic, into the bargaining process. A study by the
American Association for Higher Education found:

"... our field studies do not indicate that economic
factors per se have been an important consideration
underlying recent expressions of faculty unrest...
A meaningful application of the concept of "shared
authority" should involve a wide variety of issues.
The issues include educational and administrative
policies; personnel administration; economic matters
ranging from the total resources available to the com-
pensation for particular individuals, public questions
that affect the role and functions of the institutions;
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and procedures for faculty representation in campus
governance... "17

This is also reflected in the American Association of University
Professors, October 1969 policy statement recognizing the "significant

. role which collective bargaining may play in bringing agreement between
faculty and administration on economic and academic issues." The AAUP
policy says that the negotiation of a collective agreement may "provide
for the eventual establishment of necessary instruments of shared au-
thority."

Accordingly, all three national faculty organizations reflect in
their campaign literature and bargaining agreements a concept of ne-
gotiable issues covering a range of matters touching on admissions, class
size, workload, calendar, procedures for budget formulation, participa-
tion in institutional planning and allocation of resources, procedures
for the selection of certain administrators and department chairman,
traditional economic items and last, but not least, tenure matters.

The legal environment offers no major obstacles in negotiating
aspects of tenure. The NLRA and most state public employment relations
acts typically permit negotiations with respect to salaries, wages,
hours, and other "terms and conditions of employment". The question is
what constitutes "terms and conditions of employment" with respect
to faculty in a college or university. In other words, what is the
scop, of negotiation? There are no reported decisions which have
squarely faced the issue of whether or to' what extent a tenure sys-
tem might be negotiated. It is fair to generalize, however, that mat-
ters relating to job security have traditionally been considered within
the definition of terms and conditions of employment under most collec-
tive bargaining laws.18 Generally speaking, scope of negotiations has
been liberally construed to include in the bargaining process a variety
of matters of logical concern to effected employees.19 However, the mere
fact that a tenure matter is permissively negotiable under a given labor
statute does not mean it has to be in fact negotiated or if negotiated
that agreement has to be reached. All that is required is that the par-
ties negotiate the issue in good faith. It is left for the parties to
work it out between themselves.

Practice Shows Tenure Negotiable

Accordingly, scope of negotiations is determined also by actual
practice and experience between the parties as to what classes of issues
have-been in fact negotiated, agreed upon, and provided for in the contract.
While written negotiated agreements are not coterminous with scope of ne-
gotiation, they do represent accessible documentation on the practice in
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the field. Negotiated agreements at the community college, four year in-
stitutions, and university levels indicate that faculty are negotiating
a tenure system with contract provisions covering matters such as: a
systematic means f awarding term appointments with prescribed notice
requirements; speciiication of evaluation criteria; an evaluation pro-
cedure including promotion committees and their composition; access to
and content of personnel files upon which promotion and tenure decisions
are based; the requirement of written reasons nonrenewal cases; aca-
demic rank ratios; a procedure for appealing tenure decisions; a dis-
missal for cause procedure; and an institutional commitment to principles
of academic freedom usually contained in general contract provisions.

For example, academic freedom language in the contracts, frequently
couched in general terms, takes the following line:

or:

OT :

or:

"All parties to this agreement recognize the importance of
academic freedom to the fulfillment of the College's educatir.aal
purposes and therefore endorse the 1940 Statement of the American
Association of University Professors on Academic Freedom." (Dut-

chess Community College, New York)

"It is the policy of the College to maintain and encourage
full freedom within the law, of inquiry, teaching and research.
This freedom shall include the right to belong to any legal or-
ganizations and to promote such organization, and to hold and make
public any view or opinion involving, but not limited to, social,
economic, political and educational issues." (Fulton-Montgomery
Community College, New York)

"The parties incorporate herein by reference the 1940 State-
ment of Principles on Academic Freedom and Tenure of the American
Association of University Professors in accordance with the en-
dorsement of the Board of Trustees of the University on January 15,
1968." (St. John's University)

"During the life of this Agreement the University-wide policies
on the following matters shall be changed only after special con-
fe.,:ence:

1. Academic Freedom
2. Academic Tenure

..." (Central Michigan)

With respect tD community colleges the foregoing conclusions are
supported by a January 1971 survey of twenty-two New York Community
College contracts and a 1969-1970 survey of twenty-four Michigan Community
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College Contracts as well as the Chicago Community College system agree-
ment. New York and Michigan provide the majority of community collective
bargaining experience. Because there is nothing to suggest otherwise,
it is fair to conclude that the trend to negotiate tenure in unionized
community colleges will continue especially where there are authoritarian
administrative styles, no tenure system, or where tenure is largely de-
pendent upon informal practice.

Experience in the four year colleges and universities is somewhat
less extensive but developments so far show little difference from the
community college agreements in regard to negotiation of tenure provi-
sions. These also include contract provisions covering tenure notice
requirements, evaluative standards, academic freedom, evaluation proce-
dures, retrenchment, rank ratios, academic titles and ranks, dismissal
procedures, personnel files. In some respects these agreements consis-
tently cover a wider range of related tenure matters than do the commu-
nity college contracts.

Given negotiability of tenure, contract administration will no
doubt involve a wide range of complicated and subtle relationships re-
lating to tenure. For example, student or faculty senate interests in
evaluation and promotion committees, personnel file guidelines, the
validity of departmental guidelines on promotion and tenure; study
committees on faculty personnel matters, will all somehow have to be
related to the bargaining relationship on unionized campuses. The fa-
culty bargaining agent will no doubt play a prominent part in such mat-
ters. All of this is, of course, somewhat speculative at this point
because there are no available studies concerning the impact of con-
tract administration upon tenure.

The Implications of Tenure Being Negotiated

Governing Board Tenure Policies Negotiable

It is also clear from experience that faculty are negotiating into
the contract the status of existing written tenure policies of the govern-
ing board. (i.e., St. John's, SUNY, Boston State). Accordingly, the
collective bargaining agreement can in practical effect bake into the con-
tract those portions of the board policies relating to tenure (St. John's
contract), or possibly be interpreted to require reopened negotiations on
Board tenure policies when such policies are intended to be changed by
the trustees (SUNY contract), or actually incorporate by reference insti-
tuional policies relating to tenure such as academic freedom provisions
(Rutgers). Thus unionized faculties have been seeking by expressed ne-
gotiation in the contract to preserve favorable existing institutional
policies concerning tenure or to negotiate desired changes in them. The
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net effect is as though they were negotiated de novo. An open-ended pro-
vision allowing considerable latitude to faculty in this regard can be
illustrated by language taken from an agreement which contractualizes a
broadly-defined status quo, as well as existing tenure policies.

"The parties agree to continue all practices of the
administration currently adhered to by it. 'Practices'
refers to those practices of the Office of President,
Offices of the Vice Presidents, Offices of the Deans,
based upon written policies of the Board of Trustees
and the University Senate... All of the provisions of
the Statutes presently in effect relating to tenure
and promotion remain in full force and effect with the
following modifications: (then follows contractual
provisions which qualify the foregoing). (St. John's
University) "

Changed Legal Relationship

Where tenure matters are negotiated the result will change the fun-
damental legal relationship between faculty and the institution. At many
institutions favorable changes in tenure policies have resulted in the
past from faculty pressure for improvement or to enhance the institution's
recruitment efforts. Such policies were developed during a time when
political and financial constraints upon the institution were not signif-
icant. Many of the tenure provisions were predicated upon AAUP policy.

In public institutions tenure rules or policies promulgated by action
of the governing board of the institution have the force and effect of
administrative regulations and are not usually considered as contrac-
tual rights as such. They may be changed or eliminated by similar action
of the board. Collectively speaking, the faculty have no legally vested
right to prevent a change in the policies. But where there is an author-
ized bilateral agreement collectively negotiated between the faculty and
the public institution, the legal relationship is one of contract and
it may not be unilaterally changed by the governing board during the
contract term.

The fundamental legal relationships with respect to tenure matters
between a faculty member and a private institution have always been con-
tractual in nature and derived from the letter or form of appointment and
read in the light of existing institutional policies. However, unionism
will likely result in establishing tenure relationships through the col-
lective agreement rather than through an individually negotiated agreement.
This is also true of the public institutions. To some extent, a collective
agreement disenfranchises the individual faculty member from negotiating
his own comprehensive contract. On the other hand, it is doubtful that is



has ever been the widespread practice to negotiate individually, apart
from salary, a comprehensive agreement relating to tenure matters. Most
agreements or letters of appointment characteristically recite the salary,
rank, and length of appointment with specific reference to institutional
policies regarding tenure in the faculty handbook or trustee policies.
In private institutions so-called individual contracts in the majority
of cases are contracts of adhesion and are tied to already established
institutional policies. The individual has no negotiating leverage over
these. Depending on the policies and form of appointment, the institution
may well have the right to unilaterally change its tenure policies with-
out causing a breach of individual contract.

Many of the collective bargaining agreements so far prohibit indi-
vidual faculty contracts from being inconsistent with the collective
agreement. Depending upon the collective contract salary provisions,
this does not necessarily preclude an individually negotiated salary
arrangement although it seems rather unlikely. I speculate that the
effect of collective bargaining in both public and private institutions
will be to diminish if not eliminate the individual contract concept
and to shift tenure matters from the board policies to the collective
contract itself. This will reduce the flexibility of the Board to uni-
laterally change such policies during the term of the collective bar-
gaining contract. It will also diminish flexibility to adjust indivi-
dual problems outside of the collective bargaining agreement.

Increased Bilateralism in Tenure Matters

If collective bargaining trends so far suggest a business-like and
detailed litany of tenure rights spelled out in the collective bargain-
ing contracts instead of in policies, handu:oks, written interpretations,
or everyday practice, it is reasonable to assume that there will be ,a
tendency to homogenize practices relating to tenure and reduce discrep-
ancies in practice between departments, schools, and faculties. Uni-
lateral flexibility by the institution and its subdivisions to change
signals with respect to appointment and tenure because of economic or
other considerations will be reduced in both public and private insti-
tutions where existing policies and the status quo become baked into
collective bargaining agreements. For example, institutional attempts
to limit all new term appointments to one-year with a practice of one-
year roll-overs will be resisted at the bargaining table where the
majority of faculty are non-tenured.

Likewise, a series of non-renewals to take advantage of favorable
market conditions may result in efforts to establish rank ratios, im-
pose rigorous review procedures on non-renewals, and faculty demands for
a policy of "promotion from within." Retrenchment of "fat progrlms" will
result in pressure for contract retrenchment criteria with, perhaps,
built-in seniority concepts tied to tenure status.



This is not to say that collective bargaining will necessarily mean
institutional inertia. Quite the contrary, bilateralism implicit in the
bargaining process if knowledgeably handled can work as a constructive
force. The process lends itself to mutual problem solving, and can result
in a more disciplined presentation of detailed personnel data necessary
to informed institutional tenure policies, and cultivates an institutional
perspective on the problem of tenure.

In the absence of bilateral checks, fiscal crunches can result in
haphazard and ad hoc decisions relating to personnel and cause a break-
down in faculty trust. Confronted with this bilateralism in terms of the
daily nitty grittys, institutions will have to be better prepared to
rationalize and justify decisions and policies relating to tenure. This
is especially true with respect to retrenchment and in the faculty eval-
uation process.

Management Rights, Growing Managerial Attitude

The rule that every action has an equal and opposite reaction may
well apply at some unionized institutions. Bilateralism is a two way
street and the scope of negotiations raises rather basic questions con-
cerning management's rights and prerogatives which, as indicated earlier,
is complicated in academic negotiations by faculty governance. Reduced
to simplest terms management rights with respect to tenure are those mat-
ters which management has not negotiated away.

or:

or:

Management rights provisions in the contracts typically take this line:

"The Legislature and the Trustees, separately and collectively
hereby and reserve unto themselves all powers, authority, duties and
responsibilities and the adoption of such rules, regulations and
policies as they deem necessary in the management, direction and
administration of all operations and activities of the College shall
be limited only by the specific and express terms of this agreement."
(Genesee Community College, New York)

"Except as expressly limited by other provisions of this Agree-
ment, all of the authority, rights and responsibilities possessed by
the State are retained by it." (State University of New York)

"Oakland has the legal responsibility and, subject to the terms of
this agreement, the right to manage its operations, including but
not limited to the right to (a) hire, assign, promote, demote,
schedule, discipline and discharge faculty members; (b) determine
and schedule the academic year; (c) locate or relocate its physical
facilities and equipment; (d) control all of its property." (Oakland
University)



How management rights provisions could or would encroach upon tra-
ditional faculty practice in regard to tenure is pure speculation at
this point. Contract administration experience is not extensive enough
nor adequately documented to permit reliable conclusions. Assertion of
management rights is likely to surface during contract administration
in the event of a program cut where the contract makes no provision
for faculty retrenchment or where management policy declares a mora-
torium on new positions in combination with a high attrition rate and
increased workload.

It is also too early to tell whether or not aggressive unionism will
induce a polarized response from Boards of Trustees and state governments
toward a "management's rights" psychology. I believe that sustained and
militant pursuit of unionism by faculty will induce a more aggressive
management initiative on the part of university officiald. This will be
abetted by both economic and other conditions outside the university as
previously described in the section of this paper on the causes of
unionism. For in practical effect, the thrust of faculty unionism is
to circumscribe by a legally enforceable contract the legal authority of
the board of trustees and the executive responsibility, wherever itmight
lie. Make no mistake, faculty unionism is a frontal attack upon the
legal control and ultimate institutional responsibility vested in the lay
board of trustees and the executive authority of governmental officials
in the case of public institutions.

Thus at some institutions (not all institutions) existing governance
schemes, collegial attitudes, and pre-bargaining faculty prerogatives
as we have known the frequently undefined in a specific sense, simply
will not survive the advent of militant unionism. This raises the
chicken and egg argument that had there been "collegiality" and faculty
participation in the first place, there would not have been militant
faculty unionism. It has been the heavy exercise of managerial author-
ity, especially by governmental officials in large public institutions,
that has been a primary cause of faculty unionism. Nevertheless, con-
fronted by self-conscious faculty unions seeking to secure "rights"
signed, sealed, and delivered in a written contract, one response at some
institutions is likely to be an escalated "management" reaction and a major
redefinition of institutional authority vis-a-vis faculty. Assuming this
were to happen, it is not clear how it would be manifested.

Managerial authority could be asserted in contract checks on
faculty appointment, promotion, and rank ratios negotiated to protect
ultimate board authority. Hardened managerial attitudes in negotiations
could force faculty to trade off pre-bargaining rights by conceding them
as management rights in exchange for salaries and aspects of job security.
It could be manifest in institutional counter-proposals for experimenta-
tion in types of academic appointments such as five-year term appointments



or committees to review the merits of tenure in the context of the par-
ticular institution. It may increase pressure for greater institutional
scrutiny and justification in the initial academic appointment process.
There may be institutional efforts to place centralized control over
personnel funds over which departments would otherwise exercise control,
or new types of pay incentives based on productivity concepts to induce
larger scale experimentation in teaching methodology. It could well
resurrect, in a real way, the merit concept with more centralized con-
trol over merit funds. Management initiatives might encourage sporadic
employment relationship by greater use of part-time faculty. Clearly,
some of this would not necessarily be the result of a new-found manage-
ment psychology because forces are already building in this direction.
But unionism could accelerate the trend.

It is both too early and highly speculative to tell whether or not
positions will harden and polarize. The importance of skill and sophis-
tication in the art of compromise and uses of the bargaining process
cannot be underestimated. Undue contentiousness and ill will are more
often than not the result of those on both sides who are ill equipped
to function responsably in a collective bargaining context. Much depends
upon the faculty tradition and the pre-bargaining relationships at a
particular institution. In many cases, faculty representatives and
institutional officials will be reluctant because of strong insti-
tutional traditions, if not their trained incapacities to do otherwise,
to shrug off collegial relationships characteristic of yesterday for the
confrontation styles of unionism seen in some schoolteacher experiences.
In the main this is desirable.

Tenure Matter? Subject to Grievance

There is a difference between the traditional academic grievance
system and a collective bargaining one which is typically contained in
the negotiated academic contracts so far. Academic grievance systems
usually entail review by joint faculty-administrative committees which
make recommendation to the Dean, President or Trustees, whose decision is
final. The emphasis is informal and upon behind the scenes consensus.
The purpose is to adjust individual problems and not collective or in-
stitutional matters and rarely involves the use of outside third parties.
Collective bargaining grievance is quite different. Its purpose is to
provide a method for challenging institutional actions with respect to
those matters which the parties have defined in the collective bargaining
agreement as "grievable." It is typically designed in three or four
stages which become progressively formal and adversarial at the latter
stages culminating with a final administrative decision which when
challenged, is often subject to review and binding arbitration by an
outside third party arbitrator(s). It involves not only individual
grievances but also institutional or collective grievances. Thus the



challenged interpretation placed upon a grievable contract provision re-
lating to tenure can effect basic faculty-institutional relationships or
entail substantial costs.

There are two keys in assessing the potential impact of a grievance
system: (1) the definition or scope of what is grievable, (2) whether
or not there is binding arbitration. Thus if grievance is limited only
to contract provisions there will probably be, depending upon what is
in the contract, less scope of challenge than if grievance is defined
to include policies of the governing board or other written adminis-
trative policies in addition to the contract. By the same token the
definition or the scope of grievance is less critical where there is
no binding arbitration and final decision is reserved in the governing
board. For example, some contracts seek to subject to the contract
grievance system only tenure matters negotiated in the contract (Central
Michigan), the application of written board policies relating to tenure
(SUNY), and even written administrative policy (St. John's).

There is a definite trend toward binding arbitration of grievances.
There is, however, also a consistent effort to keep the academic merits
of a tenure decision out of the grievance machinery. One approach
provides for review of procedural violations in evaluations but keeps the
review before an in-house committee with no provision for arbitration
(Central Michigan). While the New Jersey State College Contract con-
tains detailed tenure promotion procedures, personnel file procedures,
and promotional criteria, it expressly excludes from the grievance pro-
cedure "decisions involving the non-reappointment of probationary or
non-tenure personnel."

Another approach often used where the contract has binding grievance
arbitration is to limit the arbitrator's scope of review in tenure griev-
ances to whether or not there were procedural violations in the evaluative
process versus the academic merits of the decision itself. (CUNY, SUNY,
St. John's are examples.) The St. John's and Long Island University
(Brooklyn) agreements require written reasons for non-renewal of term
contracts.

Resistance to hashing out the academic merits of a tenure decision
through the adversary grievance machinery by limiting the arbitrator's
scope of review may prove impractical. Tenure matters, such as evaluative
criteria and procedures can become so detailed and cumbersome that im-
plementation may almost guarantee their violation especially where eval-
uative authority is highly diffused to departments and schools within the
institution. The problem is inflamed by the practical difficulty in
distinguishing between procedural violation and academic merits.

-57-



The difficulty in hewing the line between a review of evaluative pro-
cedures and the academic merits is compounded where the scope of grievance
review includes findings as to whether in a tenure decision there was:

or:

"errors of fact, gross prejudice, capricious action, or
factors violative of academic freedom influenced the de-
cision." (Central Michigan)

"An arbitrary or discriminatory application of or a fail-
ure to act pursuant to..." (contract or board provisions)
(St. John's)

I speculate that the bird-dogging instincts of a new union trying
to establish itself, availability of contract grievance machinery, access
to union attorneys and staff, will initially increase the volume on cam-
pus of challenges to non-renewals and promotional decisions. Recourse
to a collectively bargained grievance system will be more attractive than
court action where it offers greater procedural safeguards than required
by the Roth and Sindermann decisions. Initially, I predict an inordinate
amount OTTIme and energy will be spent on grievances over tenure and
promotional matters. In some instances, it may be intimidating with a
tendency to discourage non-renewals of term contracts in borderline
cases because of the potential problems and arguments involved.

On the other hand, grievance machinery offers the long term poten-
tial to resolve abuses of the faculty evaluative process once academics
become familiarized with the grievance machinery; many disagreements will
be settled at the informal stages. Properly administered, it will high-
light weaknesses in the evaluative process which can be corrected and
will encourage thorough justification of appointment and evaluation
decisions. All of this may be an improvement over academic grievance
systems which have not been effective in my experience. They have been
characterized by long delays, imprecise definition of grievance, inex-
perienced and untrained hearing bodies. Some institutions simply have
no grievance machinery at all! Too frequently academic administrators,
atrophied by faculty complaints, look upon academic grievance as a sand-
box for faculty play. Or it becomes a means for, politically speaking,
"reading the situation" but not as a device for adjudicating a dispute
and putting the matter to rest.

Collective bargaining grievance is usually designed to encompass the
following fem-res: a precisely defined procedure, objectivity in selec-
tion of hearing bodies, credibility because bilaterally negotiated, timely
disposition of cases, professionally skilled persons to administer it be-
cause of its impact on policy and decision-making, and continuity in in-
terpretation of policies.
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In sum, it is clear that matters pertaining to tenure and promotion
will become increasingly subjected to contract grievance machinery. It

will encourage initially challenges to non-renewal and promotional mat-
ters. These challenges will entail formal hearings, written decisions,
interpretations of promotional criteria, and precedent-setting inter-
pretations of key contract or board policy provisions relating to tenure.
It has however, the long-term potential of reducing disputes and pro-
moting stability.

Conclusion

After reading this paper there will be those who will shake their
heads in dismay and react in accordance with the admonition: "Do not
adjust your mind. There is a fault in reality." The potential in of-
ficialdom for self-deception when it comes to faculty unionism is
nearly limitless.

We like to think that institutions are shaped according to the
best vision of the best men in them, able and vigorous men sharing a
vision of how they might shape their future and creating institutions
to that end. But as John Gardner once said, sometimes institutions are
simply the sum of the historical accidents that have happened to them.
"Like the sand dunes in the desert, they are shaped by influences but
not by purposes... like our sprawling and ugly metropolitan centers...
the unintended consequences of millions of fragmented purposes." To
be sure, the impact of the collective bargaining process upon tenure
will be influenced and shaped by the prevailing problems and thinking
on tenure; unionism is more often than not a response and not a cause.
But tenure policy on unionized campuses, indeed faculty relations gen-
erally, will be largely influenced by men of goodwill exercising re-
straint. Above all, it will require a clear understanding of the bar-
gaining process and its adaptability to the unique characteristics of
academic institutions. An open minded approach and an understanding
of the process on the part of both sides is critical. In the last
analysis, these factors will be decisive in avoiding needless damage
to the University tradition.

Martin Mayer, in his book on the teachers strike in New York indi-
cated that the and damage to the city school system which it
caused could have been avoided. He said:

"Great wealth, academic position and political leadership
carry responsibilities which were not met. At no point in
the history that will be described on the succeeding pages
did these forces demonstrate any understanding of what was
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happening in terms other than their own preconceptions,
and at no point did they exert the authority, leadership
or even influence which their status and social role ob-
liged them to exert."

I hope that a similar indictment will not be made against those
charged with the stewardship of higher education.
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12. See State University of New York Trustee Policies 1971, Article XII,
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13. See the elaborate review procedure endorsed by the AAUP in its
"Statement on Procedural Standards in the Renewal or Non-Renewal
of Faculty Appointments" in Summer 1971 AAUP Bulletin.

14. Lucas v. Chapman, 430 F2d 945 (5th Cir. 1970); Greene v. Howard
University, 412 F2d 1128 (U.S. App. D.C. 1969); But see Jones v.
Hopper, 412 F2d 1323 (10th Cir. 1969); Bolmar v. veyes, 162 F2d
13672nd Cir. 1947).

15. Roth v. Board of Regents, 40 LW 4079, Case No. 71-162, U.S. ,

Tulle 29, 1972; Case No. 18490, 446 F2d 806, July 1971 (7th
Sindermann v. Perry, 40 LW 508-7, Case No. 70-36, U.S., June 29,
1972, 430 F2d 939 (5th Cir. 1970).

In Ran the Supreme Court overruled lower courts which had ordered
university officials to provide the professor with written reasons for
the non-renewal and a hearing. The Supreme Court held that the Four-
teenth Amendment does not require opportunity for a hearing, or the
need for written reasons, prior to the non-renewal of a non-tenured
state college professor's contract, unless the professor can show that
the non-renewal deprived him of an interest in "liberty" or that he
had a "property" interest in continued employment, despite the lack
of tenure or a formal contract. Applying the Roth rule, the court
held in Sindermann that where the professor can show that he had a
property interest in continued employment either secured by state law
Or "existing rules or understandings" he has in turn a right guaranteed
by the Fourteenth Amendment "to some form" of prior administrative or
academic hearing on the cause for non-renewal of his contract. Accord-
ingly, the court directed the lower court to give the professor an
opportunity there to prove his allegation that while he did not have
tenure in accordance with a "formal" institutional policy, he did have
de facto tenure by virtue of the custom and practice at that particular
institution, thus entitling him to reasons and a hearing for non-renewal.

In Sindermann, the court, following established precedent, held that
even where a professor has no tenure or a-right to continued employment,
he is nevertheless entitled to a day in court on the issue of whether or
not his non-renewal was merely because he exercised his constitutionally
protected First Amendment right of free speech in criticizing the college
administration. Thus the court applied the well established rule that
even though a government (i.e., State University or State College) may
deny employment to a state employee for any number of reasons, absent
tenure or civil service rights, nevertheless there are some reasons upon
which a government (i.e., State college) may not act. It may not deny
even the most tenuous employment status to a person on a basis that in-
fringes his constitutionally protected interests, especially his interest
in freedom of speech.
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The Roth and Sindermann decisions hold that as a general rule a
public college or university is not required to give reasons cr a
hearing for non-renewal of a professor's term contract. These rul-
ings effectively weigh in favor of institutional and peer group dis-
cretion in matters concerning tenure evaluation. Individual recourse
is primarily to the courts where he must prove a de facto right to
tenure or a violation of his constitutionally protected rights,

Clearly the Supreme Court has been reluctant to resolve the
problem and has in effect turned it back to the academic community.
The problem is still with us.

16. Reduced to its simplest terms exclusivity or exclusive representation
is provided for in the NLRA and most state labor laws and provides
that once an employee organization wins the election, it has the ex-
clusive right to negotiate terms and conditions of employemnt on
behalf of those in the employee unit. For impact doctrine upon a
university, see McHugh, p. 32, Finkin, p. 134 in Wisconsin Law
Review, Vol. 1971, No. 1. The distinction between management and
the worker is well summarized by Eric Hoffer in his The Ordeal of
Change:

"The Allegiance of the manager is to the task and the results. How-

ever noble his motives, he cannot help viewing the workers as a means
to an end... and it matters not whether he does it for the sake of
profit, for a holy cause, or for the sheer principle of efficiency...
when it can plan and operate without having to worry about what the
worker kill say.... Any doctrine which preaches the oneness of
management and labor -- whether it stresses their unity in a party,
class, race, nation or even religion -- can be used to turn the
worker into a compliant instrument in the hands of management....
Our sole protection lies in keeping the division between management
and labor obvious and matter of fact.... Thus it seems that the
worker's independence is as good an index as any for measuring the
freedom of a society."

17. American Association for Higher- Education, Faculty Participation in
Academic Governance, p. 1 (1967).

18. The New York Public Employment Relations Board in addressing itself
to the question of whether or not the State University of New York's
system-wide faculty senate was an employee organization under New
York's Taylor Law recognized the scope of negotiation problem in
faculty-university collective negotiations. It said: "The record
makes it clear that the Senate, in its role as faculty governor,
has represented the faculty position with regard to economic goals
as well as a number of matters of educational concern such as admis-
sions policies, faculty hiring, promotion and tenure procedures,
curriculum, and class size (emphasis mine). It is equally clear
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that winy of these matters would constitute, to some degree, negoti-
able terms and conditions of faculty employment" (emphasis mine).
See In the Matter of State of New York (State University of New York)
2 PERB 4183, p. 4 (August 12, 1969).

Pennsylvania's Public Employment Relations Board has rendered a de-
cision which limits scope of negotiation somewhat in school teacher
bargaining. See College Park Teachers Association. The case is on
appeal. (Pennsylvania Labor Relations Board, 1617 Lohor and Industry
Building, Harrisburg, Pa. 17120).

The Hawaiian Public Employment Relations law places limitations on
scope of negotiation. Whether this would limit negotiations on
tenure is questionable at best. Even in that state the likelihood
is that at least some elements of a tenure system would be neotiable.

19. Supra; In the Matter of City School District of the City of New
Rochelle, Case Nos. U-0249, U-0251, NY PERB held that the decision
of the school superintendent involving budgetary cuts with concom-
itant job eliminations is not a mandatory subject of negotiations
between the union and employer. However, the employer is obligated
to negotiate with the Federation on the impact of such decisions on
the terms and conditions of employment of the employees affected.



COLLECTIVE BARGAINING AND ITS IMPACT ON
BOARD-PRESIDENT RELATIONSHIPS

Rose Channing, Stuart Steiner, Sandra Timmermann

The advent of collective bargaining on the educational scene is
evolutionary rather than revolutionary. Literature on the roles of col-
lege trustees shows a gradual change in viewpc!nts over the last decade,
For example, in 1966, the New York State Regelts Committee on Educational
Leadership identified five major responsibilitiPs of Boards as follows:
(1) legally responsible for assuring that the college fulfills the res-
ponsibilities for which it is established, (2) understand and approve
education offered, ascertain quality appropriate to its purposes,
(3) carefully select, counsel with and support the college president,
relying on him for educational leadership and assisting him in its ex-
ercise, (4) promote understanding and cooperation between society and the
college, and (5) oversee the acquis-Ition and investment of funds and the
management of facilities for the implementation of the educational program.'

Six years later, Wilson wrote:

Although there is manifest disagreement about whether
trustees are really needed, and, if needed, about their duties
and how they should be executed, clearly the leaders among
them are deeply concerned with a wide range of critical prob-
lems in American higher education.

Wilson went on to cite six of the most common concerns of trustees acco-
ding to a recent survey as: (1) finances, including optimum use of f'n's
and facilities, and threatened loss of support as a result of public
backlash, (2) governance, including communications, (3) faculty, teaching,
and i nov-tive educational programs, (4) student unrest, (5) definition
of institutional goals and higher education's relations to society, (6)
institutional leadership.2

Recent literature continues to give evidence of questioning the long
accepted role of college trustees and makes references to changes as in an
article by .dchardson who states that, "The trustees must come to under-
stand that the legal authority whir has been delegated to them must be
shared with students, faculty, and administration, rather than being dele-
gated exclusively to the administration."3 He also stated that trustees
need to refrain from injecting their organizational biases, recognize they
are not part of the day-to-day activities, be well informed, take corrective
action as a result of evaluation, and serve as an appeals body when issues
cannot be resolved."4
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The role of the president, likewise, comes under scrutiny in the
literature, and change in viewpoints is also apparent. Richardson, Blocker,
and Bender state that, "The president is no longer the supreme arbiter
or the power figure in institutional politics. He is a mediator who has
a major responsibility, the reconciliation of opposing interests while at
the same time preserving institutional goals and directions."5

These authors go on to say that job descriptions of presidents, show-
ing such areas as budgeting, fund raising, building construction, and
public relations, have limited usefulness for the practicing administra-
tor. Bringing in the influence of collective bargaining, they advocate
advising the president to remain strictly aloof from this process, dele-
gating responsibility for administrative participation to a staff offi-
cer. It is felt that the p esident who can successfully implement the
mediating role is in a strong position to reconcile opposing.interests.
He must be accessible to the various constituencies he serves on a more
or less equal basis. He is providing leadership to an organization that
involves shifting and complex patterns of human relationships.°

Dykes presented four trends in the administrative role of the presi-
dent which he proposed were consonant with the emergent social and
cultural characteristics of our time as follows: (1) the administrator
will become stronger, more powerful, and more influential in both the
administrative and leadership dimensions of his role, (2) administrative
values a;,(1 behavior will become increasingly democratic, (3) the adminis-
trator's role will become more political in character, and (4) the foster-
ing and advocating of innovation will be an increasingly important function
of the administrator.7

A study which reflects changing relationships, conducted by Scott,
showed role status of administrators in collective bargaining situations,
as seen by school superintendents. Out of 98 superintendents questioned,
the followi-o, responses were obtained:

1. Less closely related to teachers and their
work 17

2. Serve as mediator between teachers and board 24

3. Serve as negotiator for the board 34

4. Independent stance 24

5. Represent view of public 5

6. Indefinite - too early to define role 3C

7. None of the above 11



This study went on to say that if the board assumes full responsibility
for the conduct of negotiations and meets with representatives of teachers,
it undermines the administrator's position and establishes him as the
adversary of teachers.8

Mother area of concern, referred to in several instances, is the
effect of collective bargaining on the economic situation in colleges
which directly involves board-president relations. For example, Boyd
lists fiscal implications as one of tie potential consequences of collec-
tive bargaining in colleges. He points to need for a growth in the bu-
reaucracy and a rise in indirect costs.9

Bucklen stated that collective bargaining would require a dis-
closure of budgetary information freely to both sides. He cited such
costs as direct personnel costs, indirect costs and maihtenance of infor-
mation systems. He suggested that the fiscal parameters of the college
must be known and what the implications of negotiation proposals would
be on the financial resources.1°

From this brief sampling of literature on the changing roles of
boards and presidents, operating in a collective bargaining situation
a discernable trend can be seen away from the basic pyramid structure
of relationships toward a participatory model. Out of the evoll,tionary
process of emergence of the teaching faculty as a power cen4-er. she sub-
ordinate and superordinate relationships are being replaced with spheres
of influence and defined responsibilities. From authority that is exer-
cised downward in which the board is a leislative body, emerges a Board
of Trustees representing more of a legitimating and arbitrating body to
which appeals may be brought that cannot be solved in other ways.

Changing Relationships as Defined by Board Members

To enable the study team to explore the topic more completely, the
team decided to interview trustees of three community colleges. The col-
leges selected were at least five years old and had operated for at least
two years with some form of collective bargaining. Two trustees from
each of these schools were interviewed. The interview eurvey consisted
of ten auestions which were designed to reveal whether or not the rela-
tionship between board and president, and board members to each other, had
changed, and whether collective bargaining had resulted in the formulation
of new roles for them.

1. Has collective bargaining changed tne principal function of the
college president?

The board members felt that collective bargaining wls forcing the



president to change his priorities and reorganize his time away from aca-
demic and educational matters. With one exception, they viewed the manage-
ment of collective bargaining as "an additional burden" to the president
and mentioned the great amount of time involved in grievance procedures
which previously could be devoted to other issues.

All of the board members commented that collective bargaining had
limited rather than expanded the president's authority. They pointed
to matters that now require shared authority which, before the advent
of collective bargaining on campus, had been the sole responsibility and
decision of the president.

As an example, one of the board members commented that the presi-
dent's authority in academic matters is threatened by the unions when
it comes to issues such as faculty workload and numbers of students per
class. Because the union's chief concern is the working conditions and
welfare of its members, the quality of education becomes a secondary
consideration. The president, he said, ought to be able to fire fac-
ulty members if they are not performing their job properly; without this
capability, he has lost his control.

As a result of collective bargaining, it appears that the presi-
dent's working time is consumed with a growing amount of "non-educational"
matters related to items in the contract. According to a few of the
board members, du-ing the actual negotiation process, he must devote a
good portion of his day to planning and advising; and throughout the
year. his personal ilendar reflects the large portions of time he must
allot to take care of union issues that occur on a regular basis, often
given priority over other items.

Consequently, the process of change has been slowed down. The
president constantly must refer-to the negotiated contract before he
can plan any innovative projects. He may, for instance, hope to under-
take a new progrci; but before he can begin its implementation, he must
first -theck the contract to determine scheduling, availability of in-
structors and the like.

In some cases, collective bargaining apparently has brought on a
better understanding between the faculty and the president. Prior to
the introduction of negotiations on campus, the president was 4-11 the
sometimes awkward position of interpreting faculty views to the board,
or vice versa. At times he was caught in the middle of a contniversial
issue. Now, as o:ie board member pointed out, ne president kn s exactly
where he stares with the faculty -- and the faculty knows where it stands
with him. Consequently, they can meet each other with a clear urderstand-.
ing of terms at the outset.
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2. Have the major pressures on the president changed since the
advent of collective bargaining on your campus?

All of the board members questioned felt that collective bargaining
had brought greater pressures on the president, and that, generally, the
bargaining process was making it more difficult for him to get things done.
Collective bargaining was viewed as restricting the progress of the presi-
dent, slowing him down and impeding decision-making. The president, ac-
cording to the board members, must constantly be aware of the actions and
activities of both his office and the board to make certain that they are
covered under the contract. Decision-making must be delayed until the
contract is checked. He also must move at a slower, more deliberate pace
-- and can become frustrated because changes are slow in implementation.

According to the board members, there are a number of additional
management pressures that have come about as a direct result of collec-
tive bargaining. For example, the president in all likelihood has added
new staff to take care of the negotiations and he must supervise them.
He also must be fully aware of all contracts and agreements. In addition,
he must spend time in "educating" the members of the management team,
making certain that department chairmen and other administrators can re-
spond properly to grievance procedures and are the type of persons who
can live with the kind of climate that collective bargaining has generated.

As an additional pressure, he is faced with personal emotions of
individuals on his staff or on the faculty which must be confronted
across the bargaining table rather than in the privacy of an office.
Often, issues are blown out of proportion and matters once settled in-
formally must now be brought up before the grievance committee. One
board member commented that, because of the nature of the collective
bargaining process, the president also has to cope with group emotional
problems. In his opinion, these are even more difficult to handle than
individual emotions and feelings.

The president has to be not cnly a "diplomat" but also a "watchdog,"
and some of the watchdogging creates tense situations. As an example,
one of the board members mentioned the president's responsibility to
supervise faculty sickleave and make certain that it is not abused.

file negotiation period itself, which can as long as nine ar ten
months, places great pressure on the president. Luring this period, as a
few of the members pointed out, the pressure continues to build until the
contract is signed. The threat of a strike, for example, may be a real con-
cern on soma, campuses. In all cases, however, the president must be sensi-
tive to what he can give away without jeopardizing the administrrtion's
position; he must determine how much he can compromise without "giving away
the jewels."



3. Has the Board more of a tendency to take exception with the
president's recommendations now as compared to the period
prior to collective bargaining?

None of the board members reported a greater tendency to take ex-
ception with the president with the advent of collective bargaining.
They may be more inclined to ask questions and to get involved in issues,
but, in all cases, they continue to work through their president and
support him as they did before collective bargaining was introduced on
campus.

A few board members mentioned that they are perhaps more aware of
the faculty's problems than they were before the advent of collective
bargaining -- and that, in fact. faculty now try to get directly to
them to discuss issues -- but their loyalties to the president and their
procedures for conducting business had not changed.

In many ways, in fact, it appeared that the board now relies more
on the president than they did prior to the introduction of negotiations
on campus. As an example, one board member commented that he had con-
sidered the faculty more "levelheaded" before the advent of collective
bargaining. Now, after listening to "many unreasonable demands," he
has more of a tendency to accept the president's opinion and take his
recommendation. Another board member commented on improved relation-
ship with the president as a result of the collective bargaining process;
he and the president, he said, had walked hand in hand in adjusting to
the frustrations of the new procedures and he now knows that the presi-
dent's recommendations are based on sound knowledge of contract details.

4. As a result of collective bargaining, has the president's
iniluence with the board been increased or decreased?

The influence of the president has neither increased nor decreased,
according to the board members. They are more aware of the faculty's
needs as a result of collective bargaining -- and, in f.ct, may respond
to more outside communications than before -- but they !Ain view the
president as their representative and continue to support him.

It was pointed out, however, that in many ways, ccilective bar-
gaining forces the board members to focus on issues and sharpen their
views. When things get tough, the board members tend to view the faculty
as the opposition. A polarization occurs, making the faculty an adversary
to the board and thus strengthening the president's influence with board
members since they view him as their "ally" in conflicts of this kind.

The collective Ilrgaining process -- coupled with the increase of
information -- has resulted in the board members gaining more insight into
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the difficulty of the president's job; thus, they are less likely to
take him or his responsibilities for granted. It was interesting to
note that the majority of trustees indicated that while their under-
standing of the president's role has increased in a positive sense,
the "status" of the faculty has diminished in the eyes of the board.
They may be more aware of faculty problems, but they certainly
are not as likely to be influenced by them as they were in the past.

5. Has the -.dvent of collective bargaining changed your
opinion of the desired characteristics you would look
for if you were seeking a new president?

The board members cited some specific characteristics they i.,ould
look for if they had to select a new president for their institution.
According to all but one, the most important qualification was experience
with collective bargaining or, at the very least, a willingness to be
involved with it. They reported that they would seek out a candidate
who was responsive to the bargaining process and to the operation of
the faculty within the union, and who showed a balanced view and a
full understanding of the problems. At the same time, they would
eliminate any candidate who felt that collective bargaining should be
left to other administrative personnel and who did not view it as one
of his critical responsibilities, although none of those interviewed
felt that the president should be involved in the actual "across the
table" negotiations.

Since collective bargaining seems to require excellent interper-
sonal relatons with all involved it, some of the board members
mentioned that intangible personality trait so difficult to define
and describe -- charisma -- as a vital presie,ntial characteristic.
One board member characterized the idea' president as "a realist with
an ability to communicate and a sense of humor."

It is interesting to note, however, that one board member felt that
experience with -- or even interest in -- collective bargaining was
not of great importance in considering a potential presidential can-
didate. He felt that the president should remain detached from the pro-
cess, assigning the sole responsibility to someone else on staff. In

seekii; a president, he would look instead for a scholar with some
administrative experience who was able to get along with the faculty.

6. Has your role as a board member changed since the start
of collective bargaining on your campus?

When asked if their role had changed, the board members commented
that their outward functions had not -- but that there was, indeed, a
subtle change. They stated that collective bargaining had forced them to
ash more questions than before and had made them more aware of educational
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matters such as class size, faculty load and the like. As a result, they
said, they were more involved and more concerned with those issues that
were formally considered as part of the president's domain. As one board
member commented, handling a union crisis is no different than handling
any other kind of crisis, but the board seems more likely to enter in
when the union is an active participant.

With this added awareness, however, has come more involvement in
administrative detail than they wish -- by necessity, not by choice.
A few of the board members pointed to the fact that their involvement
basically has little to do with the educational process. They may be
brought in to solve more problems, but they are generally administrative
ones -- the "nuts and bolts" of operation.

If a board works through committees, the committee assigned to
contracts and negotiations must devote great amounts of time to carry-
ing out its responsibility. As an example, a board member who serves
on his college's personnel committee -- which met only two or three
times a year prior to the time collective bargaining was introduced --
is finding that the committee must meet quite frequently now. He cited
its responsibility as liaison for the board -- and the consequent prob-
lems it is faced with in setting guidelines and in determining which
of the demands placed before it are important and which are unimportant.

The changed role of the board in relation with the community
and the faculty was mentioned by one of the board members. He felt
that, more than ever before, the community has a tendency to misunder-
stand the college due to the settlements of the contract. Therefore,
the board must assume a greater role in interpreting the college to
the townspeople. He also commented that the board's role with the
faculty had become strained, primarily as a result of collective bar-
gaining. The board, which at one time had championed the majority of
faculty causes, now looks for points of dispute and actively seeks to
take exception to faculty requests.

All in all, most of the board members felt that collective bar-
gaining had added a new dimension to their trusteeship function, for
in essence, they now had to assume ultimate responsibility for another
policy matter -- negotiations and contracts.

7. Has collective bargaining generated a different flow of
information to the board?

The board members interviewed did not perceive that the information
flow had changed, and all mentioned that they still relied on the pres-
ident as their source of information. However, for the majority, it
appeared that the "informal channels" had increased and broadened. They
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reported that they were indeed receiving more information from a variety
of sources (including both faculty and students) than they had before
collective bargaining began on campus. Consequently, they felt they
were better informed than ever.

For example, many communications and grievances are circulated
directly to the board now. In some cases, reports on collective bar-
gaining positions and actions are routinely furnished to all of the
members. In addition, much information comes to the board from official
faculty and student groups who attend open board meetings. At these
meetings, the board listens to all arguments on the issue, asks questions
and then decides the credibility of the information. Despite these new
opportunities for greater participation, however, a few of the board
members noted that they still do not deal with the matters directly and
so they look to the president to advise them.

Although it was generally agreed that more information was generated
to them than during the period prior to negotiations, two board members
commented that the information they received was only of th:. adminis-
trative variety and did not touch major academic issues. Another com-
mented that, in some ways, he relied even more heavily on the president
for information since the negotiation regulations discouraged personal
contact with the faculty.

8. What effect, if any, has collective bargaining had on
the interpersonal relationships of board members?

In regard to interpersonal relations with their fellow board mem-
bers, the majority of board members interviewed indicated that collective
bargaining had no specific effect, and that there was no perceptible
change in relations among themselves. Some mentioned that, if anything,
they now understand each other better.

It is interesting to note, however, that for two board members
serving on the same board, interpersonal relations did change as a re-
sult of collective bargaining. The two board members reported that
friction had resulted against one board member as a result of contract
disagreements. The negotiations, they both commented, had given him
the "handle" he needed, and he used it to constantly support his
point of view (in sympathy with faculty demands) against the remainder
of the board. His opposing views, and the manner in which he presented
them, have apparently caused some animosity and hard feelings among the
members for the first time in the college's history.

9. What do you perceive as the positive outcomes of collective
bargaining, from the board's point of view and from the
president's point of view?
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Generally, the board members did not cite many positive aspects of
collective bargaining fOr themselves or for the president. They did
point out, however, that the increased flow of information from a variety
of sources had resulted in keeping them better informed than they had
been before collective bargaining was introduced. With the greater knowl-
edge they acquired, they reported that they were able to make better
decisions.

A few mentioned that since there are now definite channels with
which to operate, everyone involved in the collective bargaining pro-
cess knows exactly what is expected of themselves and each other.
Consequently, those who formerly complained to the board, prior to
the advent of collective bargaining, are more satisfied with the final
decisions. The grievers are now assured that decisions have not been
made behind closed doors and, as a result, are less apt to consider
themselves persecuted -- and are more apt to consider themselves in a
secure position.

As for the president, some board members felt that collective
bargaining procedures had uncovered problems that might not have sur-
faced and therefore helped him to resolve situations before they became
major crisis issues. One board member felt that in some ways, collec-
tive bargaining had relieved him of the problems of "playing nursemaid"
to the faculty. Prior to collective bargaining, he was forced to spend
time meeting with individuals on a one-to-one basis, often about in-
significant issues. Now he only has to concern himself with the official
faculty representative -- saving him time and anxiety.

In fact, the president now has a more realistic relationship with
the faculty. According to a few of those interviewed, he knows his
exact limitations, for they are clearly defined in the contract. Con-
sequently, he is no longer under pressure to make personal exceptions,
and he is probably more apt to be trusted than he was before negotiations
were introduced.

10. What do you perceive as the most negative outcomes of
collective bargaining, from the board's point of view,
and the president's point of view?

The negative aspects of collective bargaining were more clearly ver-
balized than the positive ones. A majority of the board members stated
that they were spending too much unproductive time in administrative
detail and insignificant problems as a result of negotiation procedures.
They perceived collective bargaining as limiting their role, noting that
the unions were attempting to move into governance. The process of ne-
gotiating, they commented, has had the effect of limiting the freedom of
action of the board -- and might result in attracting a new type of board
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member who is more willing to tolerate details in deference to policy-
making.

One trustee mentioned that collective bargaining was responsible
for a deterioration in faculty-board relationships. The faculty demands
are often considered "out of line" by the members of the board and, as
a result, hard feelings and animosities build up and are difficult to
repair.

The quality of the faculty is also affected by the bargaining pro-
cess. By nature, union contracts are set up to defend the ':nadequate
and weakest teachers. At the same time, the good teachers t-liffer be-
cause the board can no longer consider them as individuals. Instead,
the trustees are forced to judge them according to the standards of the
contract and make the appropriate generalizations.

According to the board members interviewed, the negative aspects
extend to the president too. They pointed once again to the pressures
on the president as a result of the bargaining process, noting partic-
ularly the strains he faces in dealing with the faculty. The president,
they ccmmented, is more harassed than ever, for collective bargaining
is infringing on areas that were previously considered his sole domain.
For example, decisions involving the use of his own time -- or decisions
of strictly professional matters -- are now subject to outside input.
Compulsory arbitration allows third parties who are not even formally
connected with the college to make decisions that will have significant
effect on both financial and philosophical aspects of the college oper-
ation. They might influence, for example, the hours and days a college
can operate and the type of calendar to be set up. In essence, the pres-
ident has lost the power of unilateral decision making in professional
matters.

Like the board, the president must spend increasing amounts of time
on unproductive matters. As a result of the increased "red tape" of con-
tract negotiations and the time involved in negotiations, Ahe president
finds that he must give in on major policy issues purely for expediency's
sake.

In the extreme, board members stated that collective bargaining
had limited the president's ability to do a superior job and had robbed
him of flexibility. A president no longer has the incentive to attempt
an imaginative program. Although he may have many excellent ideas, he
now realizes that he must always check the contract before he can even
hope to begin tc implement them. In many ways, the president feels that
he has lost control and responsibility. Since he is unable to do the
things he wants to do, he does not believe that he has made significant
impact on the college's educational program, and he is apt to stop trying.
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Summary and Conclusion

In summation, the study team felt that the changing relationships
between two year college board members and presidents, as reported by the
board members interviewed, came about partly as a result of faculty union-
ization and the resultant collective bargaining process that took place.

The team found that collective bargaining seemed to result in solid-
ifying the board-president relationship, despite the somewhat negative
feelings expressed about its overall effect on the functions and roles
of the president and the board members themselves. As the trustees
learned more about the variety of tasks the president was faced with,
they grew to appreciate more fully the depth and difficulty of his job
responsibilities. It appeared that faculty "militancy" on some demands
polarized board-faculty relations, giving board members the feeling that
the president was their "ally" and the faculty the "opposition."

Generally, the board members said that as a result of collective
bargaining they were receiving more information, both formally and
informally, about many aspects of the college operation that heretofore
were left strictly to the president to handle.

Despite the increased flow of information since the advent of nego-
tiations, however, the board continues to rely heavily on the president,
perhaps to an even greater degree than before. Although they may now
ask more questions, they do not take any more exception to the president's
recommendations than in the past.

The board members, with one exception, recognized that in the
hiring of a potential president, they would look for someone who was
knowledgeable and competent to handle all aspects of the collective
bargaining process. Also, there was recognition and disappointment that
the collective bargaining process has resulted in much expense and the
use of much unproductive time by board members, the president, and the
faculty.

Opinions were mixed regarding the effect of collective bargaining
on the board members' relationship to each other. For the majority of
the board members, however, it did not seem to have had a major impact
except that they probably receive more information about a variety of
items than in pre-negotiation days. Collective bargaining has resulted
in the necessity for more personnel committee and total board meetings
during active collective bargaining periods.

Board members saw little positiveness resulting from collective bar-
gaining. They could cite a number of the negative results they per-

. ceived, including limitations placed on the board's opportunities to make
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positive changes to meet student needs and to develop innovative pro-
grams; the generation of increased operating costs; and the use of
much "unproductive time" by faculty, president and board members both
during the period of the contract (grievances and arbitration cases)
and during the negotiation period (planning and negotiating); and allow-
ing third parties (arbitrators) to make overall college decisions.
Some board members felt that the collective bargaining process tended
to diminish the professional status of the faculty in the eyes of both
the board and the public.

In conclusion, the information gathered in this brief study would
tend to confirm the original hypothesis that collective bargaining was
a factor in the changipg relationship of the board to the president.
Board members reported that the changes in the relationships -- in
contrast to the individual roles they were now playing -- were of a
positive nature in terms of the board developing more understanding
about the president's overall responsibilities and relying on him even
more than before in conflicts against the faculty, especially during
the periods of collective bargaining or during a grievance procedure.
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AN EXAMINATION AND ANALYSIS OF STATE PUBLIC EMPLOYMENT STATUTES
WITH RECOMMENDATIONS FOR STATUTORY TREATMENT OF

INSTITUTIONS OF HIGHER EDUCATION

E. Gordon Gee

One of the most important questions confronting American public
institutions of higher learning in the 1970's is how to effectively
cope with collective negotiations on campus without erosion of many
of the tradi_ions on which higher education is built. The question of
whether there will be, or should be, collective negotiations in educa-
tion is moot. There are presertly twenty-eight public employment stat-
utes in eighteen states which have created bargaining legislation
covering all public employees, including those in higher education,
within these states.l Not only have such statutes mandated collective
bargaining in the public sector, but they now exert pressure on those
states who do not follow suit by either de facto or legislatively a'-
lowing public employee negotiations. Even with this statutory encour-
agement, higher education has remained one of the last outposts- against
unionization but, new evidence inacates, resistance is quickly crumbl-
ing.

The National Labor Relations Act (NLRA), which controls most labor
policies in the private sector, specifically exempts from the term
"employer" any state or political subdivision thereof.2 Because of the
exemption from the NLRA, there are three methods through which public
employees are allowed to bargain with their employers: (1) state at-
torney general rulings or favorable judicial decisions; (2) voluntary,
extralegal arrangements between employer and employees; and, (3) express
statutory authorization. By far the most important of these three
methods is that of ,Ixpress statutory authorization because the rights
and duties of all parties at the bargaining table are affirmatively es
tatlished. Statutes have the advantage of making a state's public
pGlicy toward negotiations by its employees absolutely clear. But,

recent events also evidence the fact that statutory guidelines for
collective negotiations in tbe public sector have successfully created
much confusion among frie u and foe, alike.

The major problem is that many of these statutes do not work.
Teachers continue to strike, although almo:ct all state statutes outlaw
strikes in the public sector. Furthermore, teachers continue to ignore
many of the other statutory requirements with appare_Itly little concern
for legal reprisals. This lac'K of confidence in present statutory
enactments by teachers has resulted in part because public employment
statutes appear to borrow too extensively from private sector enaciments.
They fail to sufficiently consider the differences e:-.isting between the



public and private sector and between various employees within the pub-
lic sphere. Public employment statutes affecting professional educat'rs
also often draw arbitrary lines between "employer" and "employee" and
encourage too much reliance by labor tribunals on precedents which may
be inapplicable to problems in education. This ignorance of the actual
employment conditims in higher education by state legislatures can only
serve to encourage cntinued conflict among parties at the bargaining
table.

Because statutory authority is the single most important element in
he total negotiations picture in higher education, much more attention
needs to be given to the formulation of public employment statutes. Law-
makers presently lack comprehensive guidelines on which to base their
policy decisions because little has been written which would furnish a
frame of reference for the consideration of legislative and administra-
tive measures. This study is one of the first attempts to view the prob-
lems of collective bargaining in the public sector from the perspective
of its impact on higher education. Up to the present time a few writers
have studied various issues, such as arbitration and contractual problems,
facing the negotiations process on campus. This was necessary because
little, if any, information other than that in specific problem areas
was available. It has only been during the past year that sufficient
data has been published and research undertaken so that some of the more
basic structural problems caused by collective bargaining in higher edu-
cation can be examined. It had been assumed by many writers that the bar-
gaining process in higher education was sufficiently similar to other
employment areas in the public and private sectors that new and innova-
tive approaches were unnecessary. The almost unparalleled confusion
found among those engaged in labor negotiations in higher education at-
tests to the falsity of that assumption.3

TI's study examines the distinctions between the public and private
sectors, and between various employee groups in the public sector. The
adverse effects of the extensive borrowing of statutory formulae and
precedents from the i)rivate and public sectors on collective bargaining
in higher education 're identified. The unique nature of higher educa-
tion a. a labor enterprise with its concomitant problems are then ex-
plored in order to provide sufficient information from which recommenda-
tions creating uniform, clear and equitable statutory structure can be
drawn.

The purpose of this study is to analyze the existing status of pub-
lic employment relations statutes in order to formulate recommendations
which will be useful to educators, legislators, and others involved in
the legislative process to develop and improve these statutes as they
affect higher education institutions.
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The concept of collective bargaining was developed as a methcd
to resolve conflicts between employer and employee in the private
sector. Due to legislative and judicial recognition it has be7ome
one of America's most unique, and most powerful institutions. Only
recently, though, has collective, bargaining been adopted by some
state legislat'ires as a means cx.F conflict resolution between public
employer and employee.

The Statutory and Framework of Collective
Bargainirg in the Private Sector

Bargaining in the private sector is orchestrated, in the main by
the National Labor Relations Act (NLRA), and its progeny, the Taft-
Hartley Act and the Landrum-Griffin Act.4 In general, the NLRA ap-
plies to any employers producing or receiving goods, directly or
indirectly, which are in the flow of interstate commerce.5 The impact
on interstate commerce need only be de minimus, which has the effect
of sweeping almost every private employer in the country under the
Act. Therefore, Congress has created a comprehensive statute dealing
with labor-management relations in the fifty states. The Act does not
apply to any federal or state employees. It is an act dealing only
with the private sector, which also includes eleemosynary and private
educational isntitutions.

The NLRA is administered by an independent governmental agency,
the National Labor Relations 'hard (NLRB). The NLRB does not initiate
cases but only investigates an hears cases initiated by private parties,
either through the filing of petitions for representation elections, or
charges of unfair labor practices against employers or employees. The
NLRB has the power to decide its own jurisdictional. standards, but once
decided, a case which falls within the jurisdictional standards must be
heard by the Board, if properly petitioned. When. a decision is reached .

by the Board, failure to comply by one of the parties allows the NLRB
to go to a United States Court of Appeals for judicial enforcement of
the order. The parties are also free to appeal or contest an crder of
the Board. At all times it should be noted, the proceedings are also
subject to the Constitutional limitations of due process of law.

The Board decides all questions which arise under the At including
the appropriate bargaining units, whether any of the parties have parti-
cipated in unfair labor practices, whether the parties have bargained
in good faith, and is also empowered to conduct representation elections.
The NLRB cannot force an agreement between parties but it can ensure
that dilatory tactics and other coercive methods are not being used. Of
further import is the fact that the NLRB has been given exclusive federal
control over labor activities in the private sector, but it may cede to
a state agency "jurisdiction over any cases in industry (other than min-
ing, manufacturing, communications, and transportation except where rre-
eominantly local in character)" as long as the slate regulation is not



"inconsistent with the provisions" of the NLRA.6 The National Labe):
Relations Board, therefore, will maintain jurisdiction ov)r all labor
disputes unless it spccifically declines jurisdiction. This practice
has successfully resulted in a uniform labor policy in the private
sector

In addition to the National Labor Relations Board interpre:,ing
federal labor legislation, the federal courts have the power to re-
view Board decisiOas. The Board may seek enforcement procedures, or .

any aggrieved party may go into court to contest NLRB actions. Be-

cause the National Labor Relations Board is composed of parties who
have obtained a great deal of expertise der" ng wit:: the vast array
of labor problems constantly being litigrte courts are reluctant to
overturn any Board rulings :Aless it is apparent that they clearly go
against federal policy. Thus federal court review serves to assure
every party of proper due process ^rid a day in court while also pro-
viding an umbrella for a standardized labor policy throughout the
country.

Today, collective bargaining in the private sector takes place
in a well-ordered context. Time has exposed many of the initial flaws
in the National Labor Relations Act allowing for either legislative or
administrative corrections. A labor law applicable to almost every
private employer in the country has enabled its administrative body,
the National Labor Relations Board, to create nati)nal policies which
promulgate continuity, uniformity, and relative labor-management har-
mony. This national labor policy has been overseen by the federal
courts who have stepped in, usually, only when clarification of that
policy seemed necessary. Uniform labor procedures have been further
encouraged by state labor laws affecting those aspects of the private
sector not covered by the NLRA because these laws generally adhere to
the policies of the National Labor Relations Act and its administrative
tribunal.

The Process of Collecti-de Bargaining in the Public Sector

While the labor movement in Cie private sector has been protected
and encouraged by federal policy since 1935, government, until recently,
has failed to give the same support to its own employees. In the public
sector, two traditional legal arluments have been used to prevent the
spread of unionism: the concept of the sovereignty of the public em-
ployer, and its off-spring, the illegal delegation of powers doctrine.7
These two constructs, both lawyer made, have presented the greatest
barriers against unionism n the public sector.

Sovereignty, as developed in the United States, maintains that the
government has sole authority over all governmental functions which can
not be given to, taken by, or shared with any other party. Bargaining
with or striking against government is therefore per se illegal because



such activity challenges the exclusive right of the sovereign to pre-
scribe the conditions under which public servants will work. The gov-
ernment cannot, nor should it be, coerced into doing anything that it
chooses not to do because government represents ultimate authority. The
sovereignty argument, when accepted by the courts and legislatures,
allows government officials to continue a policy of unilateral
decision-making.

The illegal delegation o, powers doct.ine is only one step removed
from the sovereignty concept. 1. states th. the power of government is
proscribed by statutry authority. Because the government is both pos-
sessor and guardian of this bower it cannot abdicate its responsibility
by delegating a part of its power to another party. Duc to the fact
that collective bargaining contemplates some sharing of authority, to
bargain would, therefore, be an illegal act by the government. Govern-
ment may not, according to this doctrine, share its powers.with others.

Although these legal concepLs were major factors in prev!nting the
spread of unionism for many years in the public sector, they ;_re gener-
ally rejected today by writers and the courts.8 Private citizens may now
sue the governm nt in many areas of the law., which is a partial abdicatioi_
of its sovereignty.9 There is ample support for the right of public
employees to bargain with their employers although, as of yet, the courts
have not made it a duty to bargain without proper legislative authority. 10
Furthermore, many courts are now coming to the conclusion that collective
bargaining is not an actual delegation of power because the parties, al-
though they may be required to bargain in good faith, cannot be compelled
to reach an agreement.11 Finally, both legislatures and courts are voic-
ing concern that an unrealistic labor philosophy has often led to illegal
public employee activity, which in turn has undermined public confidence
in present legal policies. Public morale and better government-employee
relations, it is argued, can be improved only tdrough the pursuit of
enlightened policies, which means abandonment of outmoded constructs such
as the sovereignty and illegal delegation doctrines.12

Not only are the courts abandoning their legal restrictions on pub-
lic employee unionism, but a number of state governments are following
the example of the federal gove(ament by creating legislative enactments
allowing public employees to organize and negotiate with their employers.13
While the emerging case law has gone a long way in opening the doors of
collective negotiations by public employees, only statutory authorization
will make a state's public policy perfectly clear. Legislation can take
many public employes out of the limbo of an everchanging case law to the
certainty which statutory guidelines furnish. Therefore, to provide the
opportunity for a stable relationship between the state as employer, and
its public employees, there is a growing recognition of the need for pub-
lic employee legislation.14

Twenty-eight states as of June 1, 1972, have passed some form of
legislation affecting public employees.15 The statutes WI,' 'h have been
enacted can be broadly classified as to type on a contin .

most restrictive on public employee negotiations to the most pe,I-Lssive.
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type of statute is often similar to its private sector counterpart.
Further, the fact that a singe agency is used to contend with all of
the labor problems in the state leaves the door open for the agency to
adhere to rulings dealing with the private sector when confronted with
similar problems under tae public sector statute. In effect, a statute
with a single administrative agency tends to merge labor policy for
all sectors in that state. Wisconsin is an example of a state statute,
modeled after private sector statutes, which has a single administrative
board.19

The most permissive statutes for negotations in the public sector
yet promulgated are those that give a limited right to strike. It has

been almost a uni\ersal norm among enactments, no matter how restrictive
or permissive on issues of bargaining that stiikes in the public sector
are prohibited. The state legislatures and courts have generally felt
that public euzinNe_s me too gi.lat a duty Lo the public, and maintain
such vital services, that a right to stri're must be per se illega1.2C
The right to strike is that ingredient which distinguishes betweeh the
confrontation of parties in close parity at the bargaining table, and
the negotiations between parties of unequal abiliLy to back-up their de-
mands. Only three states, Vermont, 21 Hawaii,22 and Pennsylvania,23 haVe
enacted statutes giving public employees a limited right to strike.

Although the majority of th,' present statutory treatments fall with-
in the ambit of one of the four groups previously discussed, it should
be noted that there are a number of variations among these legislative
enactments.24 A few state public employment statutes allow negotiations
only with particular groups of employees such as teachers, policemen, or
firemen. Other enactments r.over municipal employees, while some statutes
exclude municipal employees and allow negotiations solely with state em-
ployees. Still oth.-.r statutes do not provide for any administrative
machinery to implement the laws while some states allow a state agency,
such as the state board of education, to oversee a stat( e instead of
creating an independent agency or permitting an already exist.ng labor
agency to act as the administrative body. As can be seen, the final re-
sults of the pressures which have been exerted on state legislatures to
provide public employment enactme s hays resulted in substantial varia-
tions in the legislation adopted as states struggle to find the right
formula for labor peace .n the public sector.

The procedures of collective negotiations in the public sector fol-
low closely those in the private sector. The main distinction being that
there is no uniformity in the public arena because each state has its own
laws. A further distinguishing feature is that, at present, there is an
attempt by state legislatures to limit the scope of bargaining and coer-
cive activities; available to the public sector unions. But, the influence
of the private sector has successfully established a trend in the public
sector toward the creation of public employment statutes which provide
an umbrella under which the classic trade union procedures of confronta-
tion and power politics can grow.



The Distinction Between the Public and Private Secto7

In assaying the role of public employment relations statutes in the
public sector, and especially higher education, it is n(cessary to
explore the distinctions between the public and private sectors. ill too
often when legislators have promulgated public employment stat'Jtas Ili
the various states, there has been extensive borrowing from private sec-
tor models without fully appreciating the distinctions which exist be-
tween the sectors. Wellington and Winter, after asking the question
whether private sector collective bargaining should act as the model r

collective bargaining in the public sector, concluded that it shou:d not.
They stated: "While there seems to be considerable justification for
viewing the public employee as the functional equivalent of the private
employee, we believe collective bargaining cannot be fully transplanted
from the private sector to the public."25 What, therefore, are the major
distinctions between the two sectors?

Sovereignty

Although the sovereignty doctrine has been discussed previously, it
is sn underlying distinction between the public and private sectors.
The concept that "the King can do no wrong," i.e., absolute governmental
power, is dying. But the broad discretionary avers which government has
traditionally held are still with us today. The public, through their
duly el -cted officials, have given certain responsibilities to these of-
ficials which cannot easily be delegated or negotiated away without doing
violence to the concept that a government official has an affirmative
duty at all costs to pursue policies which are beneficial for the public
commonweal.

In the private sector, the corporate manager has a responsibility
toward the stockholders, but this responsibility is generally agreed to
differ from that possessed by a public manager who is commissioned to be
the guardian of the public's rights, including their health and safety.
This special responsibility should, therefore, remain with the public
and not be delegated to other parties through the negotiated coatract.
It is argued, in effect, that the public should retain all sovereign
powers which control their destiny. Such arguments still hold sway as
counter forces against collective bargaining in the public sector.

Economic Distinctions

One of the gravest problems in the public sector when the parties
come to the bargaining table is the concept held by many public sector
unions that the government is a "mone) tree."26 The budgets of govern-
ments at all levels are large, and there is a seemingly unlimited amount
of money available in the public treasury due to the taxing powers. Fur-

ther, given the fact that governmental budgets are open to public scrutiny



makes it more difficult to effectively bargain with unions because they
are fully aware of the amounts of money available, and will ther-fo.7.e
rarely settle for any less. As noted by Arnold Zack, these budgets are
often viewed by employees, no as the maximum of their demands, but as
the base because of the feeling that government can always obtain more.

Acrordingly, in the puOlic sector there are not many of the tradi-
tional restraints found in the private sector. The govemment generally
provides services such as public education, pub] c transportation, and
the 1Totective necessities of polio: and firemen. It is therefore im-
possible for government to "lock-out" these employees, or to move to
another area, or to go out of business -- all options which are open to
the private sector employer. The public employee realizes these re-
straints on government when at tit bargaining table and is able to ..:Ijoy
leverage unavailable to his private employee counterpart.

The governmer is not in the business of making profits, rather it
is in the business of providing services, especially services which would
7)e difficult for the private sector to provide or which fall on the gov-
ernment as a natural duty to its citizens. As such, the restraints of
the market place do not operate as they do in the private sector. Gov-

ernment is an industry that receives little competition from other indus-
tries so consumers have no choice, as they usually do in the private
sector, from where they are going to obtain their goods -- it is either
from the government or go without. Thus, product competition does not
exert downward pressures on union demands for increased benefits. There
is always the possibility that government may, too, price itself out of
the market. Taxpayers can simply -efuse to allow increases in the taxes
they pay forcing unions to lower demands or else suffer the loss of some
employees to unemployment. But, at present, the public generally is will-
ing to suffer greater tax burdens rather than be subjer;..ed to a decrease
in the quality of their se-...vices or to public sector strikes, although
taxpay r revolts are becoming more prevalent.

Another factor acting as a restraint in the public sector is that
taxpayers may flee one area for another when taxes become too burdensome.
This is occurring in many large urban areas where the middle class is
leaving the city for the suburbs, _n part to escape increasingly heavy
taxes. This depletion of taxable incomes in an area Pcts as a natural
restraint on what government can offer its employees, especially in the
larger municipalities.

Even though there are some market restraints on uni as in the pdlu-
lic sector, these restraints are not as powerful as the private sector
"profit-motive." Public pressure far continuation of vital services
coupled with the desires of public management to keep favorable political
profiles, which can be hurt by labor problem. tend to effectively neutra-
lize existing restraints en price hikes and union demands in the public
sector.



Who is the Employe-7:

Another distinguishing feature between the pNi2lic and private sec-
tor is that in the public sector it is often ui.fficiilt to determine who
holds final authority to bargain with a :.qii071.

Legislative Restraints

Another area which distinguishes the public From the private sec-
tor is the nie,er of various legislative restrictions surrounding public
employment as opposed to the relative uniformity of the statutory enact-
ments controlling the private sector. There al., ---- only many approaches
toward public sector bargaining taken by the va7J,.. states, but many
other enactments exist which infringe upcn, a bi Aeral system Gt.' bargain-
ing. Collective bargaining, on the other hand, in the private sector is
restricted only by the labor acts themselves, and the constitutional pro-
tections guaranteed to every citizen.27

The number of statutory enactments dealing with public employees in a
state may act as a limiting factor on the scope of bargaining. For exam-
ple, public employer pension and retirement benefits are often regulated
by state laws, or state-wide tenure laws may have been enacted which re-
strict certain issues for teachers when at the bargaining table. Another
group of enactments which often come into conflict with public employee
bargaining designs are\the state civil service regulations.

Because civil service legislation deals with the recrui_ment, promo-
tion and discharge of pablic employees it ofteT, comes into direct conflict
with unionization in the public sector. The unions want to bargain with
the public employer over matters covered tly the civil service laws but the
employer may refuse oa the grounds that uch matters reside solely within
the discretion of the civil service agency. Accordingly, the unions may
not only have to bargain witi, on, agency, but with several agencies at a
time. On the other side, an agency head will often be uncertain as to the
scope -f issues he can deal with due to restraints created by the civil
service laws. The probl,m which occurs when a number of enactments treat
the same bargainable subjects is peculiar to the nublic sector and has only
succeeded in further confusing the issue Jf collective negotiations with
public employees.

The Right to Strike

Perhaps the sIngle greatest distinctior existing between the public
and private sectors is that strikes in the public sector are generally pro-
hibited, either by court ru:ings or legislative enactments. Public strikes
have been considered througl the years to be contrary to the public good.
The view generally hed today by government was verbalized by President
Franklin Delano Roosevelt in a letter to L.L. Stewart, President of the



National Federation of Federal Employees, written in 1937: "/P/articu-
larly I want to empLasize my conviction that militant tactics have no
place in the functions of any organization of government employees . . .

A strike of public employees manifests nothing less than an intent on
their part to obstruct the operation of government until their demands
are satisfied. Such action, looking toward the paralysis of government
by those who have sworn to support it, is unthinkable and intolerable."28

Other distinctions are drawn between the private and public sector
militating against the use of the strike in the public sector. It is of-
ten argued that the public employee, by zhe very fact that lie is employed
by gove-nment, has a "higher" obligation 4-,o his government to keep it in
operation than does a private citizen to a private employer. An outgrowth
of this argument is that public employees should be denied the right to
strike because they are engaged in such "essential services" that it would
be a violation of public policy to allow them to strike for self-serving
ends. The validity of this distinction between the public and private
sector has often been questioned. Many writers have been unable to distin-
guish between private transportation companies and public transportation
systems, or between private hospitals and public hospitals, or between
private and public colleges. All those parties found in the private sec-
tor, though engaged in essentially the same work as their public sector
counterparts, arc given the right to strike. Although the "essential ser-
vices" argument is indisputable with respect to such public servants as
policemen and firemen, its validity when applied to other public employees
has raised doubts.29

Even though many of the arguments used to distinguish between the pub-
lic and private sectors, and the implications of the right to strike, are
open to attack, there remain significant differences bPtween strikes in the
public and private sectors.

An analysis of some of th. major issues in collective bargaining in
higher education and their statutory treatment has enabled the author to
offer recommendations for consi ,!ration by educators and lawmakers as they
revise and create public employment statutes which affect institutions of
higher education.

The conclusions and recommendations are directed toward giving public
employment relations statutes clarity of pu-:pose and consistency in ap-
proaching collective bargaining in higher education. This is necessary be-
cause of the vital role that a statutory structure serves in collective
bargaining, and the fact that little attention by commentators and legis-
lators has peell accorded to statutory formulation, especially as it affects
the negotiations process on campus.



Findings of Face:

T'e structures of the twenty-eight statutes analyzed in this study
were very similar to the National Labor Relations Act and the state labor
acts whicll it has spawned. For example, 85 per cent of the statutes guar-
anteed a bargaining agent exclusive representation, 85 per cell'. stated
that the "ccmmunity of interest" formula or flexible formulas a, created
by administrative agencies should be used as the basis for unit determina-
tion, and cent of the statutes deferred to the "wages, hours, and
conditions .7...Aplriment" format as the proper items to be negotiated.

The abov( statutory structures are muCa the same as the NLRA requirements,
even to the extensive borrowing of language.

One of the most enlightening comparisons in the study has been to
analyze the statutes in terms of two philosophical approaches toward col-
lective bargaining in higher education: the shared authority and collec-
tive negotiations models. Out of those issues examined, the analyses
revealed that the statutes, as formulated, encouraged the development of
acollective negotiations approach on campus. Although only 45 per cent
of the statutes fell within the co:lecti. negotiations model ih the area
of exclusive represent,,, n, this result is explainable because the stat-
utes preserved some form of individual rights of representation. But,
in all fairness it must be noted, the rights of individual representation
were generally very limited and of an informal nature, greatly diluting
the actual effectiveness of any individual efforts.

The other analyses disclosed that the collective negotiations model
was generally statutorally supported. About 75 per cent of the statutes
favorA a collective negotiations approach for unit determinations, and
70 pe-2 cent preferred the collective negotiations prescription for deter-
mining th.1 scope of bargainable issues. Accordingly, in the eighteen states
where tne examined statutes are found, the negotiations procedures will
generally adhere more closely to the industrial sector concepts of collec-
tive bargaining.

The analyses showed that, of the issues examined, state legislatures
preferred to generate statutory requirements in broader teins, leaving
specific interpretations and applications to appropriate lahor agencies.

For example, 75 per cent of the statutes require' that the status of
a representative be supervised by an agency. Eighty-five per cent of the
statutes stated that units should be determined by administrative agencies,
and of those statutes the majority only provided general requirements for
the agencies to follow. Perhaps of greatest importance was the fact
that 75 per cent of the statutes supplied general statutory restrictions
on ..-ne scope of bargaining while the appropriate adminitrative agencies
were given wide discretion in determining which issues were negotiable in
any given situation.



Thus, the administrative agencies were the single-most significant
element in the fashicaing of collective bargain. in the eighteen states.

Twenty-four of the twenty-eight statutes examined required that an
agent, once elected, was to become the exclusive representative for all em-
ployec.s within the designated unit. Only two statutes, both in California,
opted for another formula and two other statutes were unclear in their
statutory requirements.

Apparently the overwhelming majority of state legislatures agreed
with the reasoning found in the recommendations of the Connecticut Commit-
tee on Collective Bargainin, in Municipalities where it was stated: "The
commission is convinced that this concept of exclusivity is essential to
the development of sound collective bargaining procedures in ,,,unicipal juri-
dictions. This latter provision does not fore lose the right of a minority
organization to discuss matters of mutual concern with municipal officials,
but it does suggest that the municipal official need not bargain with a
minority organization." -°

The "community of interest" formulation has been the most common basis
for determining appropriate units used by the NLRB. The analyses of public
employment statutes undertaken by the author also showed that half of these
enactments provided specifically that the "community of interest" be con-
sidered in unit determination. The rest of the statutes had no specific
provisions, but indications from the cases analyzed were that a good propor-
tion of the courts and administrative agencies also used this formula as a
criteria for unit determination.

Supervisory and non-supervisory personnel were segregated for unit pur-
poses in eighteen of the twenty-eight statutes examined. Eight of the stat-
utes also allowed supervisors to form units and bargain collective)), with
their employers. But, there existed few statutory guidelines as to where
the line between supervisor and non-supervisar was to be drawn: Consequent-
ly, this caused great confusion in the education arena because of the pecu-
liar hierarchical structure that is found in `:ghee education.

As already noted, the "wages, hours, and conditions of employment" for-
mula is commonly used in the private sector to determine which issues are
negotiable. Seventy per cent of the public employment statutes analyzed fol-
lowed the sine or similer formula as that created for the private sector. Of
further interest was the fact that these statutory formulas appeared to be
open to expansive administrativl rulings because there were few, if any, spe-
cific guidelines to help determine which issues are bargainable as defined
by the regulations. Also only a small number of enactments provided any

indication as to which items were non-negotiable.

Statutory analyses confirmed that, though all statutes examined applied
to some form of higher education institutions, only two of them ever referred
to the need for considering educational problems when creating a collective
bargaining format. In the areas of representation and unit determination



there were no statutory references to educational considerations, or
guidelines for agencies if flexible procedures were allowed. The scope
of bargaining provisions, where academic versus non-academic questions
are most acute, identified two statutes which addressed themselves to
educational matters.

The case analyses indicated that educational considerations were
used in only five of twenty-seven cases examined. The tribunals gener-
ally based their explanations for a particular statutory interpretation
on past jurisdictional practices, equitable, or legal reasons. The
dearth of educational or academic references in both the cases and stat-
utes established that state legislatures do not distinguish educational
institutions from other public employment areas, or specifically allow
for any unique features which might exist when negotiations appear on
campus. Rather, there is a tendency to treat all public employees the
same, which is further exacerbated by the interchange of public, and pri-
vate sector labor precedents, and uniformity of precedents within the
public sector.

The analysis of statutory unit requirements disclosed that legisla-
tures made administrative agencies almost totally responsible for deter-
mining appropriate units. The agencies were provided with broad guide-
lines or no statutory directions. Even the policy preference for state
wide or local units was generally relinquished to administrative agencies.
This resulted in great confusion among tribunals as evidenced by the fact
that almost, half of the cases dealing with statutory interpretations were
unit problems. Also analysis revealed that similar statutory structures
often produced opposite results, depending on the tribunals and prior
precedents in a particular state.

An examination of cases confronted with questions of statutory inter-
pretations confirmed that the various labor tribunals had difficulty in
discovering the intent of the statutes. Two-thirds of the cases ended in
determinations which actually were contra the patent statutory language,
or the results made them too difficult to classify. Also, the tribunals
generally referred to past practices in the private or public sector, or
to equitable and legal considerations for the basis of decision. Only
one-third of the tribunals made any attempt to explore the statutory his-
tory in order to survey the intentions of the legislatures. As final
evidence of this confusion, 22 per cent of the tribunals indicated they
felt the statutes were clear, while the rest either stated that the stat-
utes were unclear or so broad that an agency could promulgate its own
interpretation.

While only one-third of the cases examined were heard by courts, the
courts referred more often to the statutory history, rules of statutory
construction, and the actual facts of a particular case than did the ad-
ministrative tribunals. Courts also found the statutes to be clearer than
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did the agencies, and courts appeared to adhere more closely to the
patent statutory language than the other tribunals.

In contrast, labor tribunals other than courts were more eager to
find the statutory language broad in nature, and then developing their
own approaches to collective bargaining in higher education.

General Conclusions

One of the most obvious conclusions to be drawn from this study
is that, given the present atmosphere prevailing among legislators and
faculty members, collective bargaining in higher education is going to
greatly increase in the next decade. Sufficient proof exists that once
statutory permission is given, wllective bargaining in the public
sector has quickly expanded and, state legislatures are now passing
public employment relations statutes at an increasing rate.31

Perhaps of more importance is the apparent shift in attitudes oc-
curring among faculty, especially in the senior colleges. A recent sur-
vey conducted by The Chronicle of Higher Education confirms that out of
254 institutions with collective bargaining agents, only 50 are four
year institutions. But this represents an almost 200 per cent increase
in a two year period.32 A rapid expansion of bargaining at both junior
and senior college levels, coupled with the recent commitment of the
AAUP to collective bargaining, assures its place as a viable force in
education.

The majority of public employment relations statutes have borrowed
too extensively from private sector enactments. Due to the success of
the NLRA among private sector employees, and the fact that most legisla-
tors are very familiar with the NLRA structure, the state public employ-
ment statutes have copied many of the private sector formulas. Even in
the states which did set up commissions to study public employment,'the
reports submitted to the Governors made recommendations similar to those
statutes already existing in the public and private sectors.

There are great distinctions between the public and private sectors,
and even among employees within the public sector. Statutory structures
which attempt to force these employees into a mold made for another group
will encourage disrespect for those laws causing an increase in strikes
and work stoppages, and an erosion of essential services.

Another outgrowth of extensive borrowing from private sector enact-
ments for public employment statutes is that these statutes encourage
trade-unionism in higher education. Present public sector statutory
structures often mandate that lints be drawn between supervisory and non-
supervisory personnel, and that an employer-employee relationship be
identified. Both of these concepts are essential to trade-unionism, and
to the growth of those unions adhering to the trade union model in higher
education. But, the peculiar nature of education and the educator make
it very difficult to draw arbitrary distinctions between employers,



supervisors, and employees, and to do so is often antithetical to the
actual governing process. As stated by Sands:

The differences between academic institutions and
others, such as . . . business and industrial enterprises
from which a great deal of the administrative structure
and methods of many colleges and universities have been
copied and from which the concept of collective bargain-
ing comes, are vast and fundamental. Mechanisms for dis-
pute settlement and distributions of the power of decision
should not be adopted blindly, uncritically, or without
adaption to suit the particular needs of the institution
to which it is being applied . . . conventional legisla-
tion on the subject of collective bargaining in either
private or public employment is not well suited to struc-
ture and regulate academic collective bargaining.33

One of the most enlightening revelations found by this study is
that very little is being done by educators and legislators to provide
alternative's to collective bargaining on campus. Much of the litera-
ture, and a great amount of the present effort, is diverted toward
arguing the viability of unionism in education per se. There have been
a few alternatives proposed, such as the Scranton Plan of President
Dexter Hanley, or the shared authority mode. But, in general the pro-
posals which have been made follow the traditional collective bargain-
ing route or join forces with the anti-bargaining groups. Rigid lines
have been drawn too long. It appears time for alternative courses of
action to be examined so that faculty members will have a choice in
determining how they want to gain a voice in the decision-making process.

The shared authority model indicates that one possible approach to
negotiations' problems is to allow limited collective bargaining and a
strong faculty senate on the same campus. But, the AAHE Task Force rec-
ognizes that ". . . the relationship between the bargaining agency and
the senate will be highly unstable."34 This is true because of rivalry
which may develop as the faculty union attempts to expand the scope of
bargaining issues.

Given the nature of collective bargaining, a bargaining agent may
also have difficulty co-existing with any other governance structures
because of the need for loyalty of a total membership in order to ef-
fectively pursue a power relationship. Thus, faculty unions often see
any formula which detracts from exclusive control as a threat to their
existence and will refuse any efforts toward a detente with other govern-
ance structures or organizations on campus.

United States Department of Labor statistics show that approximately
25 per cent of those public employees unionized in 1971 were teachers.
Yet, the statutory analysis undertaken by this study indicates that few
of the statutes give any special recognition to the distinctive forms and
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labor problems of the teacher, especially the college teacher. Ef-
fective legislation for collective bargaining at the college level
should take into account the unique characteristics of the academic
community. Also, the statutes must provide specific guidelines to
courts and administrative agencies which would require them to deter-
mine the impact of any labor policy decision on the educational goals
of the institution. At present, such requirements do not exist.

Twenty-four of the twenty-eight statutes examined require that
the bargaining agents become the exclusive representatives of the fac-
ulty in all negotiations. Although the faculty are given some indivi-
dual rights in many of these statutes, such rights are normally limited.
This effectively prevents a faculty member from going to the administra-
tion on any individual course of action unless he has first received
approval from the bargaining agent.

Even 'without the exclusive right of representation, collective
bargaining may act as a damper on individual actions. Many times bar-
gaining agents will attempt to prevent individual activities by obtain-
ing broad guarantees of union rights in a contract. Or, the pressure
of rival organizations on campus may cause the administration to refuse
to hear the grievances of individuals for fear of further exacerbating
an intense situation. Additionally, as already noted, because the
strength of unionism depends so mu& on concerted actions, it becomes
essential for unions to work to prevent any form of individual activity.

Statutory criteria in public employment generally favor bargaining
over "wages, hours, and conditions of employment." This has not provided
much assistance, though, in distinguishing bargainable and non-bargainable
issues. Statutory and case analyses also indicate that due to the broad
language, the labor tribunals often fail to draw any distinctions between
academic and non-academic matters. Furthermore, the nature of the fac-
ulty union is such that, as a representative of professionals, it is con-
tinually seeking to expand bargainable matters due to the wide range of
concerns found among its constituents. As stated by the AAHE Task Force:

The record of collective bargaining in industrial settings
reveals a steady expansion of union concern and influence to

-topics previously identified as management prerogatives. A par-
allel series of developments may take place in higher education.
For example, the determination of admissions standards may be
assigned initially to a senate as an issue of educational policy.
This issue, however, may soon appear on the formal bargaining
agenda because of the consequences of admissions policies on
faculty work loads.35

Some statutes have attempted to put limitations on the scope of
bargaining by allowing the public employer to negotiate management rights
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clauses.36 This, too, may not be very helpful because of the diffi-
culty in determining what are managements' rights in education.

One of the major accomplishments of the NLRA is that it has estab-
lished a uniform treatment of labor problems in the private sector.
This uniformity has successfully minimized disruption and chaos inci-
dent to labor relations among private sector employees. No such
uniformity in approach exists in the public sector.

In light of the failures in 31bor relations on campus, and the tact
that teacher organizations have a nationwide constituency, a move toward
uniform treatment of teachers can be helpful. Evidence indicates that
one of the major causes of labor unrest are the "whipsawing" techniques
which unions can use if certain employees are granted privileges not
available to others. For example, college teachers in California may no
longer be satisfied with their treatment after the bargaining successes
of faculty under the new Pennsylvania and New York statutes. California
teachers may therefore agitate for some form of parity. A uniform ap-
proach to faculty members, on the other hand, in California, New York,
and Pennsylvania may prevent much of the present campus discontent.

Recommendations

Based on a review of the literature, an analysis of public employ-
ment relations statutes, and pertinent cases interpreting the statutory
language of those statutes, the author will now offer recommendations to
be used in developing and restrIcturing public employment statutes as
they affect higher education institutions. The following recommendations
will be concerned with developing statutes which recognize higher educa-
tion as a distinctive part of the total public sector. They will also
be concerned with eliminating inconsistencies in statutory approach,
while creating more uniform and equitable treatment of the professional
on campus.

Special Statutory Recognition of
Higher Education Problems in
Public Employment Should Be Provided

State legislatures have almost totally ignored the special problems
of bargaining in higher education. Instead, as shown by the statutory
analysis found in this study, present public employment statutory struc-
tures follow, with slight deviations, their private sector counterparts.
But, sufficient evidence as to the uniqueness of public higher education
and its concomitant employment problems exist to suggest that special
statutory recognition is necessary. Therefore, it is recommended that
public employment relations statutes should have additional sections which
provide specific formulas and guidelines for higher education. Or, in
the alternative, legislatures should evolve new structures specially
formulated for collective bargaining in higher education.



The main benefit to be gained from this recommendation is that
carefully drafted legislation, directed toward one group of public
employees, can significantly contribute to the smooth implementation
of the bargaining process by recognizing the peculiar characteristics
of that group. Extensive borrowing from other sectors by labor tri-
bunals will be prevented, while all parties at the table can feel
confident that their particular needs will be recognized because of
a more personalized statutory structure.. It should be cautioned that
such a recommendation may als, open a door to the demands of every
identifiable group of employees in the public sector that they, too,
should have special recognition. To avoid overspecialization of en-
actments, it is suggested that state legislatures set up criteria
governing the general form and focus of public employment statutory
structur,:s. As an example, a legislature could designate four basic
employee groups within the public sector, i.e., craft or blue collar
workLrs, service employees, security forces, and white collar or pro-
fessional employees. Specific statutes directed toward the four main
employee categories. could be developed and then specialized distinc-
tions within the larger categories formulated. Accordingly, the ad-
vantages of dealing directly with the problems of one group of em-
ployees without overburdening the legislative and judicial systems
would then be feasible.

Another benefit to be derived from special legislation is that
once the statutory guidelinestare established, the legislature can
allow more flexibility within,that enactment than if the statute were
general and comprehensive 'a nature. If the statute, for example were
specifically directed toward labor problems in education then constant
references to exception for special circumstances or certain groups
would be eliminated. Instead, the specialized statutory structure
would allow the legislature to refer many negotiation questions to
labor tribunals and other partier3 with specialized expertise in the
field of education.

Finally, by creating a separate statutory structure for higher
education the concepts of professionalism and institutional responsi-
bility can be more easily maintained than if treated with all other
employee problems. As stated by Doherty and Oberer:

To the extent teachers are treated fungibly with other
employees, are dealt with in the matter of collective nego-
tiations by the same agencies, standards, and procedures,
to that extent the professionalizing force will be dulled
and perhaps lost. Typical employee goals and standards, with
a stronger tendency to collective protection of mediocrity,
even incompetence, as opposed to collective encouragement of
aspiration toward excellence, of th'e seeking of prestige and
personal satisfaction through service rather than mere
material reward.38
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Statutes Should Guarantee the
Right to Bargain Collectively in
Public Higher Education

Another acute problem presently facing bargaining in higher educa-
tion is that statutes are often unclear as to application and extent of
coverage. It is recommended that each state pass statutes which specif-
ically guarantee the right of collective bargaining to members of the
academic community. Although this will encourage collective bargaining
in regions previously untouched by public sector unionism, the long range
effect will be to prevent harmful purer struggles as faculty members at-
tempt to obtain rights already granted their colleagues in other states.
Furthermore, positive statutory guarantees will only legislatively recog-
nize whet is now being determined as a legal right by the courts. Failu-e
to mandate full rights of bargaining to faculty members is a.rearguard
action which can create undue resentment, as does any delay of inevitable
change, instead of developing the rapport necessary for mutual solutions
of problems. As stated by the Task Force on State and Local Government:
"The weight of the evidence suggests that the enactment of positive legis-
lation is the best way to harness and direct the energies of public em-
ployees eager to have a voice in determining their conditions of work.
Such legislation will not eliminate all work stoppages. But, it will pro-
duce rational methods for dealing with them. It seems plain that in the
long run more effective and orderly government will result from legisla-
tion setting out the basic guidelines for employee relations."

State Legislatures Should Appoint
Commissions to Formulate Statutory
Recommendations

It is recommended that each state establish commissions to study the
public employment problems in the states and to make recommendations for
state laws. It is further recommended that "mini-commissions" be created
to study the problems of special groups of employees in the public sector.
Many of the state legislatures do not have the luxury of time and expertise
available to them as does the United States Congress. Consequently, state
enactments often become law without proper consideration by the legislatures.
Public employment commissions would be able to provide the expertise nec-
essary to formulate positive recommendations based on accumulated experi-
ence and the particular problems in any one state.

The main advantage that this recommendation offers for higher educa-
tion would be the opportunity to have educators and labor experts sit down
together and evolve policies reflecting the realities of collective bar-
gaining and the needs of educational institutions. Furthermore; faculty,
unions, professional associations, and administrators would all have an
occasion to be heard before any statutory structure is imposed on them.
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Allowing all parties to be a part of the legislative process could have
the additional auvantage of ensuring broad based support for the final
statute.

Specialized Administrative
Machinery Should be Eqtablihsed

As cited by the findings of fact, one of the most important elements
cf the collective bargaining process is the agency which administers the
statute. It is therefore recommended that statutes create administrative
agencies composed of educational and labor specialists to deal specifi-
cally with negotiations in higher education. Robert Gorman lends support
to this position when he states:

Many of the decisions to be made by any agency charged
with administering a labor-relations statute must obviously
be informed by a special familiarity with the traditions,
interests and needs of the employees in question . . . .

Some states have created a special agency with authority
limited to the field of public employment. Obviously, the
latter alternative is to be preferred. Wherever possible,
an effort should be made to refine the scope of the power
even further, so as to better service the peculiar demands
of the professional engaged in higher education.39

The specialized administrative agency could function within the framework
of a comprehensive statute or a statute specifically written to deal with
educational institutions.

A major reason for supporting an agency with specialized expertise
in higher education labor relations is the particular focus that such a
forum could give to institutional problems. For example, the question of
unit determination may not lend itself to an easy solution given the
difficulty in determining who is the employee and employer in any educa-
tional institution. But, an agency that possesses complete familiarity
with the structure and traditional functions of many of the actors in
higher education, plus possessing the ability to consider any final deter-
mination in light of educational, as well as labor policies could provide
a more satisfactory solution. Collective negotiations in higher education
presents a mixed picture of traditional labor questions and new policy
problems which can only be solved through innovative approaches rather
than relying on previous public and private labor precedents. Such innova-
tive solutions may only be available if the arbitrators are well versed
in educational issues.

Another advantage of the specialized administrative agency is that
public and professional employees and employers, especially within the
educational services, are suspicious of the traditional trade-union struc-
tures which have controlled collective bargaining. Therefore an agency
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familiar with the unique problems found In education will be much more
to have the confidence of all parties which, in turn, can act as

a catalyFt for a quick solution to any dispute which may arise. Once
parties are confident that an administrative agency will give them a full
and fair hearing then they are much more likely to seek advice from and
accept solutions imposed by such an agency.

A final consideration in the creation of specialized administrative
agencies is that existing state machinery, or even new machinery dealing
only with the public sector, will be very hard-put to provide adequate
services given the expanding nature of collective bargaining. A general-
ized state agency would be forced to constantly shift the nature of its
deliberations in light of the number and type of employees covered by a
comprehensive labor statute. On the other hand, a specialized agency
will be able to gain both competence and confidence allowing it to handle
a heavy volume of cases quickly and fairly. Because labor problems are
usually volatile and therefore in need of immediate attention any for.:
mula which provides the possibility of speedy solutions to these ques-
tions would appear desirable.

Statutes Should Limit the Use of
Private Sector Precedents

The successes of the National Labor Relations Act, and the procedures
developed by the National Labor Relations Board continue to influence pub-
lic sector legislation and administrative determinations. In order to
prevent continual dependence by courts and administrative agencies on pri-
vate sector precedents, it is recommended that the public employment stat-
ute clearly limit the application of such precedents in the public sector.
The New York Taylor Law is an example of a statute which contains such a
statutory proscription: "In applying this section, fundamental distinc-
tions between private and public employment shall be recognized and no body
of federal or state law applicable wholly or in part to private employment,
shall be regarded as binding or controlling precedent."

It is wise to explore previous enactments and rulings from other sec-
tors for beneficial directives, but such principles should be included
within the public employment statutes. This would have the advantage of
statutorally incorporating those applicable aspects of the private sector
labor experience without becoming dependent on its legal precedents. Such
a clause could also act as a signal to those at the bargaining table and
those called on to interpret the statute that new procedures based on ac-
tual problems must be developed. State legislators, therefore, have an
opportunity, often unavailable when new legislation is created, to draw
on previous experience without becoming tied to the past. As noted by
George Taylor: "To achieve sound government-employee relations, a future
has to be invented. Although lessons can be learned from the private
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sector, in many respects new roads have to be charted. Adherence to all
the assumptions upon which private collective bargaining has been predi-
cated is not to be expected. Those of us who have lived long with prob-
lems in the private sector tend to emphasize similarities between the
problems of the public sector and, doubtless, minimize the crucial dif-
ferences."40 The adoption of an exclusionary clause as proposed by this
recommendation would ensure that "crucial differences" are recognized.

Public Employment Statutes Should
Outline Applicability of Other
State Enactments

One of the privileges vested in a state legislature is to repeal, re-
strict, or clarify any existing state laws. It is recommended that state
legislatures exercise this privilege by clearly marking the parameters of
the public employment statute in its relationship with existing state en-
actments. Great difficulties are presented to all parties at the bargain-
ing table if they are uncertain as to whether the scope of bargainable
matters are restricted by lack of statutory authority or conflict with
other statutes. Civil service laws, budgetary and appropriations laws, and
laws designating the actual powers of state agencies are examples of en-
actments which often create difficulty in the bargaining process because
they overlap or conflict with public employment relations statute.

The advantage of a statutory enactment which clearly outlines the
limits of its powers, and the powers of other statutes as they affect pub-
lic employment bargaining, is that it prevents the parties from entering
into unenforceable agreements. Also, it discourages one party from later
reneging on contractual items by asserting that another state statute pro-
hibits an accord on particular matters. Finally, lack of a conflict of
laws helps create the stability necessary for bargaining to take place on
issues, rather than to be overshadowed by legal maneuvering.

Just as the relationship of the public employment statute to other
enactments must be clarified, the legal rights and privileges of all par-
ties at the negotiation table should be statutorally guaranteed. Such
matters as adherence to the principles of academic freedom and due pro-
cess may appear to be so much a part of the academic world that they need
not be formally incorporated in a statute. In actuality though, many
basic questions as to the legal rights and responsibilities of the par-
ties have caused great problems at the ')argaining table. The establish-
ment of such guarantees as a matter of course in statutory structures will
prevent unnecessary delays and assure debate over substantive issues.
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State Agencies and Commissions Should
Be Required to Exchange Information

Even though the general thrust of the recommendations of this
study is that special statutory recognition must be given to higher
education institutions, development and administration of these stat-
utcs should not take place in a vacuum. Therefore, any public em-
ployment statute should require its administrative agencies to
develop procedures for the exchange ofpertinent data between and
among various state agencies and organizations. Furthermore, it is
recommended that the public employment statutes require an exchange
of data and procedures on a regional basis. The major reason for
these recommendations is to help secure more uniformity and predic-
tability in labor relations between state agencies Pad among the
several states. They will also help prevent various groups of em-
ployees from "whipsawing" their employers by making any actual agree-
ments, and rationale for those accords, available to all parties in
a jurisdiction or region.

The Advisory Commission on intergovernmental Relations made a
similar recommendation. It -auted:

Before labor and management can hope to come to an
agreement on a dispute, they need to reach an understand-
ing on the facts at issue. It seems advisable, then, in
the interest of facilitating discussions and promoting
mutual trust and good faith, that everything possible be
done to make the same public personnel data available to
all parties . . . . State Government has a stake in en-
couraging all sides to exchange relevant personnel data
since it has a paramount interest in developing and main-
taining healthy public employer-employee relations.41

The same rationale is also applicable for exchanging personnel and
labor relations data on a region-wide basis. The opportunity for
representatives of various states to discuss public employment rela-
tions in their states with each other could lead to an elimination of
much of the duplication of effort which presently exists. It would
also allow the government employer to present a more united front,
which appears both logical and desirable as local employee organiza-
tions become affiliated with national unions whose goals do not differ
greatly from state to state. Knowledge of the facts and a more uni-
form approach to public sector labor problems will free the parties,
when at the negotiating table, to abandon much of the initial pro-
cedural bargaining and move to more substantive problems.



Exclusive Representation, with
Guarantees for Individual
Actions, Should be Granted

Although exclusive representation of all employees in a unit
appears antithetical to many principles found within the academic
community, it is recommended that public employment statutes guar-
antee the rights to exclusive representation for an unchallenged
period of twelve months. One further guarantee should be provided:
any faculty member has the right to pursue individual bargaining
and all requirements for compulsory membership in the majority or-
ganization should be rejected.

Granting a bargaining representative the right of exclusive, and
unchallenged, representation will allow the agent to negotiate with
the institution instead of constantly protecting its position from
disaffected groups. As stated by Doherty and Oberer, a formula other
than exclusive representation ". . . . transfers to the bargaining
table the competition of views between contending teacher organiza-
tions instead of resolving them at the representation stage, and
thereby impairs the process of reaching agreement through collective
negotiations."42 In confirmation of these observations, overwhelming
evidence does exist that exclusive representation is a most essential
ingredient before rational bargaining can be conducted.43

On the other hand, the special features of the academic community
demand that the individual faculty member be able to decide his own
future if he so desires. The right to bargain individually will act
as a catalyst for those who believe in the merit principle, or strongly
disagree with unionism in higher education, to have sufficient freedom
to pursue their own academic and economic course. The guarantee of
individual bargaining rights would provide the additional advantage of
keeping faculty unions more responsive to the needs of all members of
the unit because of the option that a faculty member would have to seek
his own contract. Accordingly, exclusive representation with guarantees
for individual rights would continue to allow effective bilateral bar-
gaining without drastically limiting the ability of a faculty member
to maintain a singular identity.

One of the greatest problems faced by those states instituting
this recommendation will be the possibility that the employer institu-
tion will attempt to undercut the exclusive bargaining agents power
by offering large numbers of faculty members better individual con-
tracts than that sought at the bargaining table. It is therefore pro-
posed that any state adopting this recommendation should also create
a strong unfair labor practice clause in its public employment statute.
Such a clause should make it'illegal for the employer to negotiate with
any group except the exclusive representative and those individual
faculty members who have manifested a strong desire to negotiate on an
individual basis with the institution. But, a strong unfair labor prac-
tice clause should also act to protect the employer and those who wish
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to bargain individually by preventing a bargaining agent from restrain-
ing or coercing faculty members from exercising their rights to pursue
a course of action outside that undertaken by the exclusive bargaining
agent. Although a full discussion of unfair labor practice clauses is
beyond the scope of this study, it should be noted that experience has
shown such clauses do act as an effective deterrent to attempts by both
employer and employees to undermine the bargaining process by empower-
ing the courts and labor tribunals to prevent any activities showing
"bad faith" or a failure to adhere to the spirit, as well as the letter
of the law.44

Negotiating Units on Campus
Should Parallel the College or
University Structure

The statute and case analyses confirm that serious distortions in
the collective bargaining process in education often occur because of
a proliferation of bargaining units. In order to prevent fragmentation
of-units, it is recommended that the statute require units in higher
education to parallel the institutional structure. Therefore, if there
is a state-wide system such as the State University of New York the units
should be state-wide, but if the final negotiating authority is on a
county or region basis such as witt community colleges, then the units
should be drawn on that level. The major consideration is that a union
should bargain with an employer who has final authority in order to
prevent the chaos which results when agreements are nullified or altered
by higher authority.

One of the greatest problems in higher P-hication bargaining is the
wide diversity of interests found among the various faculty members.
This diversity often leads to pressure for bargaining units composed of
members of the history department, architecture, or business school.
Even though certain conflicts of interest nay appear when all faculty
members are put in a single unit, the end result will be more meaning-
ful negotiations for all parties. The employer will be able to concen-
trate on reaching a final agreement on the major issues rather than
having its efforts divided among many units with a large number of de-
mands peculiar to each constituency. The single unit will also prevent
inter-union rivalry and its accompanying "whipsawing" methods on the
employer by eliminating the possibility of a number of bargaining agents
on a single campus. Often these bargaining agents will become more in-
terested in escalating their demands vis-a-vis other agents, than pur-
suing a rational dialogue with the public employer. The advantages of
this recommendation also accrue to the bargaining agent. The union will
be exposed to a larger membership pool with a concomitant increase in
dues and a broader power base, enabling it .to bargain from a greate.:
position of strength.

A trend toward larger bargaining units has the danger of continuing
to exacerbate one of the initial reasons for faculty turning to collective
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bargaining: the removal of decision-making powers from the local to a
central or state level. In order to alleviate this concern, it is also
recommended that, if a single unit exists which covers many campuses,
the statute should provide for single campus bargaining on basic prob-
lems peculiar to that campus. This would allow for a certain amount of
diversity within the overall framework of a single unit and single con-
tract.

Statutes Should Allow Most Campus
Professionals in a Single Unit

Public employment statutes should allow first line supervisors,
full-time faculty members, part-time faculty members, and professional
support personnel to be included in the same unit. The unit should in-
clude all personnel except those who, after a close investigation by
the state legislatures, statutory commissions and agencies, are deter-
mined to be the representatives for all practical purposes of the gov-
ernment employer.4s This recommendation is intended to reflect the
realities of professional relations in higher education and to ncsgate
the artificial employer-employee concepts presently found in the major-
ity of public and private employment statutes.

Education, as distinguished from the majority of other employment
areas, is composed of professionals at all levels. On many campuses
there is a sharing of authority which makes it difficult to classify
individuals as "management" or "employees" according to traditional
private sector definitions. Furthermore, the common interests of
these professionals because of the nature of the academic institution
often outweigh any conflicts which may exist if all are joined in a
single negotiating unit. Because of the common bonds that do prevail,
and the need to further these interests, a unit composed of most pro-
fessionals in an institution contributes to educational, as well as
labor harmony, by putting the majority of professionals on the same
side of the table.

Statute Should Enumerate Negotiable
and Non-Negotiable Items

There is extensive pressure to constantly enlarge the scope of
bargaining in higher education. To counteract this movement, it is
recommended that public employment statutes contain specific enumera-
tions as to which items are, and are not, negotiable.46 The statute
should also include clear directives to the appropriate administrative
agency on what considerations must be given attention when making
scope of bargaining decisions on questionable issues.

As this study has shown, it is the propensity of legislatures to
formulate general scope of bargaining language, leaving final decisions
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to the parties and administrative agencies. The net result has been an
ever broader scope of bargaining, especially among parties in the educa-
tion enterprise. One of the major advantages of having specific limita-
tions appear in the statute is that they will serve notice to all parties
that an ever widening scope of bargaining is against state policy, and
therefore some issues can not be compromised by putting them on the bar-
gaining table. It will also provide an opportunity for legislators,
labor experts, and educators to fully discuss at legislative hearings
the ramifications of allowing bargaining over certain issues in education,
without being under the pressure or constraints of making a decision dur-
ing an actual crisis. Finally, specific statutory limitations will elim-
inate the need for the courts or administrative tribunals to constantly
be forced to make rulings on a case-by-case basis without sufficient
indication of the desires of the legislature.

Of course, it would not be desirable, nor feasible, for the legis-
lature to enumerate every negotiable item. For that reason, it is
necessary to adopt the recommendation for specific directives to admin-
istrative tribunals as to the appropriate criteria to be considered
when questions arise. Statutory directives will allow the flexibility
of ad hoc considerations without gross deviation from state policies on
bargaining in higher education.

Academic Issues Should
Not Be Negotiable

It is recommended that state legislatures distinguish between aca-
demic and non-academic matters and prohibit negotiations over academic
matters. Determining which issues are academic in nature, as already
noted, is beyond the scope of this study. But, state legislatures in
conjunction with labor commissions and administrative agencies should
consider the traditional distinctions drawn by commentators along with
the specific administrative and institutional structures found in their
state in order to establish a policy on academic and non-academic is-
sues.47

Academic issues should not be a part of the formal bargaining pro-
cess because of the uncertain direction that educational policy may take
if submitted to the stresses of power relationships and constant com-
promise. In addition, due to the lack of effective market restraints
in the public sector, academic policy-making could actually be taken
over by the unions as the employer is forced to constantly retreat in
face of an expanding scope of bargaining. Furthermore, this expansive
nature of collective bargaining in the public sector will continue to
exist as long as the public employee is able to exert pressure on the
government through its citizens' demands for continuation of "essential
services," no matter the cost. Finally, the educational community has
a responsibility to the public which could be abrogated if its main
function, the transmitting of knowledge, becomes tied to partisan poli-
tics and the tight restraints of a formal contract. Statutorally dis-
tinguishing between academic and non-academic issues would not only
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have the advantage of removing the aforementioned obstacles, but could
allow educational policy-making to take place within the rules of
rational discourse.

Guidelines between Unions and
Other Campus Organizations
Should Be Established

Once a union becomes exclusive representative of the appropriate
. bargaining unit, its relationship to other organizations cn campus must
be ascertained. It is therefore recommended that public employment
statutes establilth guidelines as to the powers and duties of other
organizations and their affiliation to the administrative structure of
the institution. For example, some campuses may have faculty senates
which are given specific responsibilities by charter or administrative
decision. There is, therefore, a potential conflict between faculty
senates and unions as the bargaining agent attempts to expand its
sphere of interest. Guidelines-outlining treatment of such bodies
would help divert power struggles and allow both the union, senate,
and other organizations to perform viable functions within the institu-
tion.

When collective bargaining appears on campus, it cannot be assumed
that all other administrative organizations are to be ignored, especially
if a state adopts the shared authority model as its approach to negotia-
tions in education.48 The above recommendation would open the door to
alternative approaches, as well as protect the rights of faculty members
to maintain other ways, outside the formal negotiations process, to
influence institutional decision-making.

The Rationale for Enactments and
Interpretations Must Be Provided

The final recommendation of this study is that, in order to make
statutory policy clear to all parties, the public employment statute
should contain written rationale for its various statutory sections.
It is further recommended that administrative agencies and courts be
required to state their reasoning when called upon to interpret these
statutes.

The case and statutory analyses demonstrated that great uncertainty
existed as to what policies statutes were actually attempting to promul-
gate. Requiring written rationale in a statute will help frustrate this
present lack of clarity, and to make statutory policies more definite.
Collective bargaining in education is a new phenomenon. If it is the
intention of the legislature to provide a different direction for
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negotiations in education this policy must be clear to the parties,
and to those commissioned to make the policies work. Therefore, it
is also necessary for the various tribunals to expose their reasoning
for statutory interpretations so that the statutes and interpretations
can be compared, and any miscalculations corrected before time makes
them accepted policy.

A Final Observation

Collective bargaining in higher education will, in the next decade,
be one of the single most important factors in the formulation of admin-
istrative policies in colleges and universities. Therefore, it is
necessary to develop new and alternative models for employment relations
in higher education. The recommendations in this study do not advance
any radically new concepts. Rather, an attempt is made to offer sugges-
tions as to how traditional theories of collective bargaining can best
be adapted to the peculiar problems found on campus. But, they are also
the first step towards a final answer. If these recommendations are
adopted, much needed stability in bargaining relationships could result.
This would provide the atmosphere, and flexibility, necessary for fur-
ther research and development until a totally satisfactory approach is
discovered. To that end, the author hopes this study is a beginning.
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47. parties will allow the distinctions to be drawn along a much
more rational pattern. It must be recognized, though, that
distinguishing between these matters may still be, in fact,
quite arbitrary.

Also, statutes which distinguish between academic and non-academiL
issues for bargaining purposes, must provide clear directives
to any administrative tribunal on how the distinctions, in
cases not covered by the statute, are to be formulated. -This
is also consistent with the recommendation on specialized
administrative machinery.

48. As the recommendations indicate, the author has opted for neither
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bargaining in higher education. Rather, the recommendations
are directed toward establishing clarity and uniformity in
light of educational considerations. But, an examination of
the two models has served as one of the vehicles in identify-
ing the proposed recommendations. Therefore, if a legislature,
as a matter of policy, decided to adopt either the shared
authority or collective negotiations model, this study should
prove helpful because both approaches were discussed within
the context of many of the issues involved in collective
bargaining in higher education.
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