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Appendix B)

o A PREFACE

In November of 1970 rhe'staff of the Educational ?olicy Research. Center
-of the Syracuse Unlver51ty Research Corporatlon begao to speculate on the
effects of developments in two areas, one in education dnd law and one in
educational practice © The first was . the implications of the Mariory Webster
case: where federal anti~-trust law was applied to educac1onal institutional
arrangements. The second was ' the emerging rhetor1c of accountablllty in.
popular and scholarly 1ournals.k We felt .that this rhetoric would result

in a broad and intense discussion of product vs. process in education.

-~
Our speculation on these events lead us to, forecast a case of fraud
emerglng in the educational arena._ Based on this forecast we surveyed 200
1nd1v1duals in the fields oﬁ,law, school administration, government and
universities.. One of the fundamental conclusions by 80% of the respondents was

that 'a case of fraud would‘emerge and succeed w1th1n‘f1ve-years.

In November of 1972 weywere notified that a complaint would be filed by
Susanne Martinez of the Youth Law Center against the San Francisco Unified
School District, et. al. In this complaint Ms. Martinez acting for the

plaintiff, Peter W. Doe, detailed nine specific causes of action. (See

}

We at’ the Center felt a responsibility to our constituents ar the }Jocal,
state and federal levels to brief them about the suit. D1scu551ons with Sceve
Browning of the Lawyers Committee for Civil Rights Under Law and Sam Ha 1iperin
of the Educational Staff Seminar of the George Washington Un1vers1ty, led to

‘ \
an agreement to co-sponsor a conference early in March of 1973,

1
Stuart A. Sandow, Emerging Educational Policy Issues in Law, Volume I: Fraud.
Available from the Educational Policy Research Center, 1206 Harrison Stroet,
Syracuse, New York.
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The Conference was held at the Mayflower Hotel in Washinuton. Partici-
pants were lawyers; educators, state‘and'federal government reépresentatives
and school administrators. These part1c1pants were invited not onlv as

experts in the1r respectlve fields, but also as representatlves of - the variud

pos1tlons ‘that will be taken on the suit in the legal and education communi-

ties. .EPRC selected and 1nv1ted the speakers who lncluded Susanne Martinez,

attorney for the plaintiff; Frederick McDonald, D1rectorvof the LEducational

Testing Service project to design an accountability svstem for New York
City; Tom Green, a prominent educational philosopher; Haskell Freedman, a
probate judge and former counsel to thevMassaohusetts.Teachers Associat-ion
and member of the Board of Directors of the National Organization for Legal
Problems in Education; and Harry Hogan, former couosel to the House Special

Subcommlttee on’ Educatlon and now Dlrector of Government’ Relatlons at -

Cathollc Un1vers1ty

EPRC arranged for the transcriptions of the proceedings and the editing
of this report into a useful case book for all interested people. The Educa-

tionai Staff Seminar egreed to absorb.all expenses incurred by the speakers

"and to provide the conference facilities and catering. The Lawyers Committee

for Civil Rights Under Law held a pre-conference session with the speakers
and interested lawyers. to critique and aid in the development of a suc-
cessful complaint. ' (This session is referred to as the night sessions

throughout the transcript.)

The general concensus of the attendees was that much was gained by the
discussion of an issue that will not be dealt w1th in research reports and
other documents, but will be decided in the courts. There was also general

agreement on the importance of the conference for the complaint and its subse-

quent revision.

-
For your information, conference documents have been appended to this
document. They include: a llSt of the part1c1pants, a summary of the cumplalnt

and a folder describing the Fraud study.

O
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We at EPRC would iike to tpank everyone who helped, insure the Successlof
this conference and a Speciai_ghanks to Steve Browning and Sam Halperin for
their valuable,tiﬁe and excellent advise.

We solicit any and all comments about this transcr1pt. We would also
appreciate hearlng from the reader about what actions are peiding in other
states in relation to this issue and would welcome any suggestions for further
conferences on other issues you feel may surface_in‘thé courts of interest to

the educational community in the U.S.

Stuart A. Sandoy
March 1973
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PROCEEDINGS

7

© MR. HALPERIN: We are late in getting started.. We will try to

— pooret o e

make up time by doing without diffuse and unnecessary introductionsT

I am Samuel Halperin of the Educationzl Staff Seminar. We are
very pleased tb be one of the three co-sponsors of today's meeting.
The FEducational Staff Seminar.is an.in-servica professional staff
development program for men and women who work full¥time in the field

“of education in the federal government. Recently, we have been ex—

plofing ways to work with officials in the states as well.

What we try to do in the program is to introduce fedéral offi-
cials to issues that they are going to have to grapple with, to pro-
grams, to processes of education in the field. The idea man behind
today's progrém, Stuart Sandow, came to us with the notion of this
conference on fradd, on the accountability in the schools, and we
wvere delighted to joih in co-sponsoring this program.

-
o -

' \ ) ) . .
Jonathan Brown, the assistant director of the program, is here.

I will be here. If there's anything we can do to make your stay in

.Washington more effective and advéntageous, please let us know.

- T would like oﬁly to ask Steve Browning to stand up and show him-
self. Steve Browning, as you know, is the head of Lawyers Committee
for Civil Rights Under Law. Steve is also one of the co-sponsors of

today's program.

The ideas and the real initiative, as 1 said earlier, and prac-
tically all of the wprk.done for this conference was done by Stuart
Sandow of the Educational Policy Research Center at Syracuse, and

I'd like to turn it over to him now.

MR. SANDOW: Good morning. Thank you for coming. The five
speakers are Susanne Martinez, Fred McDonald, Haskell Freédman, Tom

Green and Harry Hogan.
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The Educational Policy Research Center's interest in this issue
is wider than the case itself and we tried to put on the platform
today people who were concerned with various apsects of the greater

issue at hand.

One of the issues is that of a system of education with problems
emerging onlv as a result of its extraordinary success in striving

to serve everyone with quantitatively described goals.

The second issue is that of non-linear cost inc-eases and the
technical difficulties of trying to serve 100% of all children. We

are now at the point where the majority are being served.

The third issue is that of the changing metaphors that are adop-
ted, and come to affect the educational leadership in the United

States.

. 3 i 3 3 .
The fourth is the issue of responsibility, and that the schools
are shifting in their attitudes toward responsibility, from a respon-

sibility for equal access to a responsibility for results.

The last is the idea of an issue of a mature system, no longer
a growth system, demanding wholly different management talents and
management strengths and management attitudes for the educational

system.

Procedurally, each speaker will make their addresses, which are
not formal speeches or we would just distribute them and get on with

the discussion. We will then take questions.

The proceedings are being transcribed and you will have an
edited transcription within three weeks; so you needn't worry about

taking notes and we would much rather you participate.



PRESENTATION BY SUSANNE MARTINEZ, ATTORNEY FOR
THE PLAINTIFF: "HISTORY OF THE ACTION -
PRESENTATION OF REVISED COMPLAINT"

MS. MARTINEZ: 1'd like to apologize first. 1 suffer irom oot
a cold and 4 jet lag, so I hope you can understand what 1'm sayiny

today.

I'd like to first talk in some general terms about the legal
aspects and implications of the case, and then 1'd like to talk more
specifically about what this particular case s doing and what it

says.

The concrpt of using the courts, the judicial svstem, to affect
" public education is something which has been growing the last few
decades and I know all of you are very much aware of the kind of
judicial decisions whicn have come down; for example, integration
decisions, the more recent school financing decisions, the access to
education cases involving exceptional children, mentally retarded
children, and other children with special needs who have been ex-

cluded from the educational system.

There's no question that these kinds of actions have had a tre-
mendous impact upon the educational systems. What I think is differ-
ent about the kind of case tpat we are talking about today and these
types of civil rights actions is that this kind of a case offers a
unique opportunity to focus in onynot merely the outside kind of
elements which make up the educational system, but the very process

of education itself.

It is not a First Amendment case. It is not an access to educa-
tion case. It is not a civil rights action. 1t is an action which
looks to the product of education and says that the system has some-

how failed and that the system should be held accountable for it.

In some ways, the case has been described as a landmark case.
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a revolutionary case; and in some ways, it is. Another perspective

of looking at it is that it is really somewhat of a traditiomal legal

. model that's being applied to the educational :system; and what I

mean is that most of the educational reform cases:which have come
about in the last few years have been, for the most part, based upon

broad constitutional envisions. The suggestion of equal protection

’ V1olatlons, due process V1olat10ns and. these. concepts, although ‘thev

have had some spec1f1c1ty in the kind of decisions that hawe been

made, still remain somewhat of a broad changing kind of principles.

The kind of case that we are involved in ‘today, wather than:

being a constitutional thrust of the .action, although there iIs-a

‘constitutional theme in it, most of the:legal arguments rely on

what are very tréditional, very conventional legal :theories .of neg-
ligence, tort liability. So in that sense, the case is not as rev-
olutlonary as the idea of applylng.the constltutlonal prov1510ns to

the system of educatlon.

. In the same sense, the idea of applying megligence principles
to the educational process is. not new, either. The past century‘has
seen a broadening of the concept of filing suits: against the state

and holaing the state liable for its tortus .conduct.

In the federal system, in 1947, the federal tort case claim law
was adopted, which for the first time subjected the federal govern-
ment to liability.. In California, a similar>statute Qés adopted in
1963. However, 40-yearé;earliéf,'the~California Legislature had
adopted\a provision in the California Education Code‘which held the
school districts would.be liable for negligence and they made the
school district one of the fé& institutions at that time which a
citizen could file an aétion for damages against.

Many people.viewed that kind.of negligenée simply in the area
of school truancy of students and saw it as a very common law type
of negligence. In fact, the earller cases 1nvolveq, in some instan-

ces, actual intrusion into the area of teaching.
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For example, in 1933, a case was brought contending that a

‘teacher should be held liable for damages for having failed to make

certain oducation decisions as to the instruction, decisions as to

the ability of a student who was participating in a physical educa-

tion. Cf course, I think in that case, the damages were for injuries

to the student who was required to perform a task which was above
her,abilities.-.L;&;;;;i;J P me—"
Z» In this case, we are talking about a different kind of damage.

We are talking about damage which you can't_see.  There's no broken

-arm. There's no pfoperty damage. It's certainly_a much less visible

kind of .a damage, bhthstill a tangible damage.

“There are a few more thoughts I'd like to suggest as far as the

concept of using a tort liability against a school district. While

thiz case is undoubtedly the first which seeks liability For failure
in educational process, the history and direction of tort liability
in this country is towards an expansion. We've seen it go in the

last 50 years from a policy of sovereign immunity, no liability of

the state, to liability on ¢ertain terms, and expanded statutes and

decisions of law affecting liability of state institutions.

4 A ' ' ) o
Within the area of torts.alone, you can see an expansion from

the kinds of harm which 20 years ago-were not considered damage. Tor
example, the tort of invasion of privacy iS'sémething we have seen
bnly_in the .last 10 or 15 years. The concept of awarding damages

for damage such as mental distress is something which; again, we

have only seen developed in the last few ycars, and the trend has, .
in all inStances%fbeen towards an expansion of ‘liability ratheriéhan
a protraction; aéd I ‘think when you look at this case you have to

view it in terms’ of this kind of expansion and increased liability

L} -~

" of the state.

With-those ‘remarks, I'd like to focus in more specifically on
the complaint which“was filed. I think you all have the materials

which were passed out to you. -It's a brief summary and I expect
: passec | y P

P
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many of you have ﬁot had a chahce to read it over, so I will attempt
to run down through some of the basic operational facts of the casv
and then some'of the é@jqr legal theories which are involved.
' K N

The case involves a young man whe is designated as Peter Doe.l
He's an 18-year—old»zwhite, middle-income young man, who graduated
from high school in San Francisco in 1972. During the course of his
school years in Califdrnia, between the ages of 6 and 16, he was
subject to compulsory attendance laws. He attended an elementary
schbol, a junior high school and senior high school, all in the San

Francisco School District.

During the coufse of time that he was enrolled in the San Fran-
cisco School District he was never held back a.grade. His grade poiné
averagé upon graduation was slightly above a C aﬁerage} He was
never what is commonly referred to as a discipline problem. He had
no record of expulsion or suspension or particular diffiédlties in
that area at-all. He's also a student who has a rggular attendance

|

record.

He passed, I think it's fair to say, from year to year through
the San Francisco school- system without any particular difficulties.
He was giveh,periodic state required tests. Those test scores re-
flected achievement in reading, aritﬁﬁetic and various other areas.
in all cases, these tests were placed in his records;; They indicated
that his performance Wag, in almost every case, in the bottom quar-.

tile of the school, particularly.in his reading ability.

He graduated. He was given a high school diploma. Aftef gra-—
duation, he was privately tested by two reading specialists in San
Francisco who came to the independent conclusion that he had a fifth-
grade reading ability. |

Subsequent to graduation, he was placed-under a private tutor,

a reading tutor, and he has made in the past seven or eight mon'ths

considerable improvement in his reading ability. We have not had

)
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" the case. .

him retested at this time/but there's a suggestion that he's gained
probably two grade levels in the last seven or eight months under

:nis kind of instruction.

If vou turn to your summaries, the complaint has basically nine
causes of action. For those of you who ave unfamiliar with legui
czrminology, a cause of action is basicélly a legal theory upor which
a plaintiff seeks to recover. The causes of action, although there's

nine of them, really break down basically into four major thrusts of

-t

L)

The first is’'a count of common law qegligence. In a very brief
sentence, this is basedlon the contention that the school district
had a duty which it owed to the plaiﬁtiff and that through various
2cts and omissions by the employees and agents of the school di -
*rict that that duty was breached and that reasoﬁable cafe was nof
exercised and-that the pléihtiff was damaged as a proximate cause of

those acts and  omissions.

The second count is, again, a common law action based upon mis-

representation. The complaint contends that the school district mis-

lrepresented to the young man's parents his abilities and his educa-

tional progress and that, because of their failure to let his parents

“know that he was unable to read, that he was reading at a fifth-~

grade level, the parents were unable to seek out whatever kind of

help they might have been able to bring to bear upon his problems.

The next few causes of action are éategorized basically under
the general framework of statutory claims. 1In California law, under
the tort liability claim, a state agency caﬁ be held liable for its
failure to carfy out a statutory duty. These causes of aétion cite
various- statutes in the State of California which we contend establis:
a duty on the part of the school district to do various things.

They represent some of the coﬁﬁon law negligence claims in the sense
thét théy"say——and'misrepreséntatién——that the statutes impose cer-

tain duties upon the school district to.give parents information

~J



#s to-a student's progress, to establish certain standards before
v-auﬂﬂ Lu'are *v*ﬂ diplomas aﬁd proficiency standards and basic
sk~ ils, and to establlsh educational systems which will have the

fodt of turning out students w1th these skills.

The last cause of action is based upon a.constitutional claim
'that the young man has a constitutional right: to educatiorn and that
b5y the. acts and omissions of the school district he was denied tﬁese

rights.

Quite briefly, that is a rundown of the various aspects. I
tﬂink that‘it's very important to look at this case and consider the
facts involved ia that you view it in terms of perhaps the first of
what Would be undoubtedly a series of cases of this type brought
sn different factual allegations, sometimés brought on different lega
:heqriés; sometimes bfought for different kinds of relief; and, in
that sense, Peter Doe,i§>simply a forerunner of an effort on the
part of parents and citizens to bring to focus through the judicial
éystem attention upon'the fatt that the schools~-the educaticnal swvs-
tems in this society have failed .in some way to provide the Zeter
Does of this country with the kind of education to which they are

entitled.

I, think that we all have to recognize that Peter Doe is certainly
not agfex¢eptional‘case. He is one of thousands and probably hundreds
of thousands of chil&ren who are in schools in this country who are

~ passed thiougb the school systems from year to year and to ﬁhom the
state has never pfovided that kind of education which we would hope
that they would leave the systems.with. ’
» » 1
With those remarks, I would liKe to open it up to any kind of

questions that you or any of the panelists may have as to any spec1f1L

areas whick you would like to hear me discuss further.

ERIC

Aruitoxt provided by Eic:



DISCUSSION

QUESTION: I have two questions. What specifically does the
diploma say? What tests were used by the reading consultants to

determine the reading proficiency of Peter Doe?

MS. MARTINEZ: I have not examined the diploma, but having seen
the San Francisco diplomas, I think I can simply say that he was
graduated in high school in San Francisco. He was issued a high

school diploma.

QUESTION: It doesn't say anything like he has satisfactorily

achieved the requirements for graduation?

MS. MARTINEZ: It probably says that. I'm afraid 1 can't answer
the question. I think that you have to look at the question and the
answer in terms of what a high school diploma generally means in our
society and you have to look at the kinds of considerations that

people give to the issuance of a high school diploma.

There are muny occupational fields which are cut off from indi-
viduals who do not have a high school diploma. There are other dis-
abilities that people who don't have a high school diploma suffer.

It raises an interesting question: whether these kind of barriers
are legitimate if, in fact, high schocl diplomas are issued irres-
pective of achievement. In the sense that if a high school diploma
doesn't mean some standard of accomplishment or ability, then, query,
whether they sould be used as barriers; and that brings the case into

some kind of broader societal implications.

With respect to your second question on the specific tests,
there were several tests given and I don't recall the specific
names of them at this time. I believe the Gates Test was one, and

several other batteries of tests.

QUESTION: I have two questions related to that. When you




have to show the plaintiff had improved otherwise, how would vou bo
able to show that the school system could have done this? Then, if
the plaintiff does improve, wouldn't that have some bearing on the

damages involved?

MS. MARTINEZ: [ think that the case is enhanced bv the fact
that in this particular instance we have proof that he is educable

and he can be taught.

QUESTION: But that's my question. For anyone else, would thev
actually have to show that the plaintiff had in fact improved after

leaving school?

MS. MARTINEZ: Well, the importance of using that is it demon-
strates that he really was harmed. Because you have a student, for
example a mentally retarded student, who leaves the school district
with fifth-grade reading ability, that certainly doesn't suggest
that someone harmed him because he couldn't reach the twelfth-grade

level.

'We are certainly not contending there's any responsibility of
the school district to bring every student up to some standard of
proficiency, but where there is ability on the part of the student
and where there are acts of the school districts, negligent acts
which can be pointed to which would demonstrate the scl.ool district
has in fact done something wrong, combined with the example of the

student being able to achieve would establish the test.
QUESTION: Well, you really weren't responsive to the first one.

MS. MARTINEZ: VYour question is, I guess, if we don't show that

Le can be educated, do we lose? 1Is that basically your contention?
QUESTION: 1It's not a contention. It's a question. What's
the test of whether the school system could have done better, I

guess is what I'm saying.

10
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MS. MARTINEZ: 1 think you can look at it ir terms that vou can
show it by various ways. The easiest way, in my opinion, is to show
it by the fact that someone else could succeed with him. 1 don't
necessarily say that's an essential element, but in the kind of case
that we've brought, as opposed to some other legal posture, I think

it's essential.

QUESTION: Won't the school district contend that under private
tutelage he was able to achieve, but the school district had not

sufficient resources to provide this one-to-one tutoring?

MS. MARTINEZ: 1 can answer that in two ways. First of all,
he may need the private tutoring at this point because of the fact
that he's now out of school and he has to make rapid improvement in
a short span cf time and private tutoring on a one-to-one relationship
is probably the easiest way for him to do that without having to

spend another five or six years in a group situation.

.In part, that reflects upon what resources the school discrict
did have available and did they make decisions whether to use those
resources ~s far as this individual is concerned; and one of the
basic contentions that we have is that the school district in this
particular instance did not make those kind of discretionary decisions
as to what kind of resources they could have when he was in elementarv
school. The school district did have various remedial reading
courses which they could have offered him, but those kind of decisions
were not made because the school district did not inform itself or
utilize information that it had available in his records as to what

he needed.

QUESTION: Did the test while he was in school show that he was

below his grade level?

MS. MARTINEZ: Yes. The california State has a number of tests
that they give at intervals and those kind of tests, including the

Gates Test and a variety of other California tests--those scores

11



were recorded in his files {or any teacher who was interecsted in
seeing them. There was an indication of what level he was reading

at .
QUESTION: And he was below his grade level?
MS. MARTINEZ: Yes. He showed he was in the bottom quartile.
QUESTION: Is the bottom quartile below the grade level?
MS. MARTINEZ: Yes, several grade levels below.

QUESTI1ON: Could you broadly outline specific acts and omissions

he claimed were negligently. committed by the school board?

MS. MARTINEZ: I can give you a couple of examples of the kinds
of actions that occurred to this young man, and by examples, I don't
mean to suggest they are lim%ted to these few examples because we
are covering the course of 12 years in which he was in the school

district.

' In the 1llth grade, the ycung man's reading ability was below
the fifth-grade level. He was given a textbook which his teacher in-
dicated to his parents was designed for students in junior college.
His mother asked, Why are you giving my son a textbook at the junior
college level when he obviously can't read at high school level? The
teacher's response was, '"Well, I like the material in the book and

I know he can't read it, but I like what's in the book."

Another example: In the 10th grade, his mother was concerned
about his reading ability. She went in to see his counselor. In
"he San Francisco school district, we don't necessarily have full-
time counselors. They are all teachers that teach classes and coun-
sel part-time. This man was a vocational education teacher who was
alsd counseling academic students. His mother asked, ''What's the

most recant reading test which was given to my son? What's his
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reading level?” He said he didn't have that information. He appar-

ently had not been present for the most recent, year-before test.

She said, "Will you please test him? I'm very concerned about
what he's doing. I don't think he’'s understanding anything that
he's receiving in his classes." The counselor said, "We'll have him
tested next week.'" The mother contacted the counselor the next
week and she was told he had been given a reading test and that his
reading ability was average, that he was reading at about the ninth-

grade level.

’ The mother questioned the young man as to what kind of test he
was given and he advised her that the counselor had called him into
the office and asked him to read a paragraph in a book and on the
basis of that paragraph he was told he was readiné at average abilitv.
In fact, the counselor didn't have the competency to make that kind
of judgment; that he was, in fact, reading far below that; and the
school agent took upon himself the responsibility to perform that

kind of function.

QUESTION: I'm not sure I understood the answer to the question
a moment ago. It seems to me a key question. That is, if the school
district could prove that its resources then in operation were not
sufficient--for example, if its remedial program was available only
to children in the bottom 10 percentile on reading scores, do you

think that the lack of resources would be a defense?

. MS. MARTINEZ: I think you first have to make the assumption
that decisions were made as to what to do with him, whether the re-
sources were utilized. Again, this particular action is limited to
these facts because I think there are other kinds of actions which
¢suld contend the school district should have allocated resources in
this matter. In this particular case, we are contending that they
didn't make those decisions, that they had available resources and
they did not make a decision as to whether he should be in them or

not.
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QUESTION: But if they can disprcve that allegation, then vou

don't have a case.

MS. MARTINEZ: Well, I wouldn't go that far. [ think that once
of the strong points is our allegation that they didn't make those
decisions and failed to exercise discretionary action as well as
improper types of discretion, but I don't think that answers the
second statement that I made, that if, in fact, they did make a de-
cision and the decision was inappropriate and they did have availablec¢
resources which they could have properly allocated, then that would
also be a type of action which we would contend they shculd be held

liable for.

QUESTION: You keep stopping short of the question. 1If they

can prove that they made a decision --—

- -~ MS. MARTINEZ: No.~ I went farther than that. if they made a
decision and if it was an improper decision—--improper in light of
the kind of facts that existed as to this young man and the kind of
decisions which professionals-—-the standards of educational professions
were such that the decision was unreasonable and they did not make

the proper decision, it's our contention that that would be liabilitvy.

QUESTION: When do you think the case will be heard and what

do you think your odds are?

MS. MARTINEZ: At this time, the complaint has not yet been
served on the defendants. We anticipate that we will be amending
the complaint to more specifically specify some of the allegations

and that we will serve it probably within the next five or six weeks.

Under California law, the defendants then have an opportunity
to answer the complaint within 30 days. They will probably file what
is called a demurrer in California, which challenges our right to
bring the action, and I expect that the case will go up on appeal

and the ocutcome of the case, given the time lag in California
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cases, could be two years or even more.

QUESTION: What's been the spinoff effect of this in the logal
community in California, which I'm sure you probably know best since
it's your area of operatioh? Are there other cases involved? Are
there other cases in motion? Are there other considerations for

cases along the same lines or parallel lines but on different issues?

MS. MARTINEZ: I can't respond very specifically because 1'm
not aware of anyone who is immediately about to file a suit, but 1
do know that there's—-it certainly has raised a considerable amount
of attention among the educational lawyers in the country and 1 have
been contacted by attorneys in a number of oth¢r states who are con-
templating similar actions, and I anticipate that there will be a
number of cases filed within the next few months in various states
under various state laws which will be similar in the sense that thev
will look at the end product of education and seek some kind of

changes through the judicial process.

QUESTION: Just to follow up quickly, at the moment, there is
no case taking place in Californiz where other specific legal action

is being taken?
MS. MARTINEZ: Not that I'm aware of.

QUESTION: Coming back to the question raised hefore about what
was on the diploma, I assume that the San Francisco Unified School
District is chartered by the state. What does the :harter say as
being the responsibility and authority of the school district as to
the educational achievement levels of the students? 1Is it pretty hard
and fast, saying the major obligation is education, or just the oppor-

tunity for education or what-have-you?

MS. MARTINEZ: Well, the California Education Code, Wwith
respect to graduation, has some specificity. Thev provide that

the state board of education is required to set un minimum standards
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for graduation in the school districts and then the school districts
are supposed to adopt or conform to these. The state board of edu-
cation has adopted standards for proficiency for graduation which
would require that the schocl district not award diplomas to stu-
dents who do not have reading ability to the eighth grade level or

have demonstrated similar incompetence through reading courses.

Now, in fact, that statute has been amended since the filing
of this suit. It was amended in such a way as to make it clear that
the eighth-grade level was not a mandatory level; it was simply a
model that the state board of education Lics put out. I want to
explain, partly, the reasons I heard that the statute was amended.
I'm told it was not in response to the lawsuit; that, in fact, some
of the conservative members of the California Legislature were so
embarrassed by the fact that the state board of education had set
the standards for proficiency at the eighth grade for twelth grade
graduation that they didn't want the school districts to aim for that
lower standard, and there are hearings that are to start taking
place in California in the next six weeks or so to attempt to estab-

lish new standards for the state.

QUESTION: 1I'm not clear about a factual statcrent. On the one
hand, you say the parents were concerned at various points during
the student's career about his reading ability. I also thought that
you indicated that in the student's files there was indication that
he was reading below grade level. Was that just at the end of his
career? Are you saying that throughout his entire career it was
true and that it was not until his high school period that the par-
ents had any indication from the school that he wes a deficient

reader?

MS. MARTINEZ: No. His records reflect at the beginning years
of school attendance that he was performing at that level or above,
in the first grade and second grade. As he progressed through the
system, his achievement fell. The longer he stayed in the school,

the farther behind he got; and that's not an uncommon situation in
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San Francisco. The reading scores for the whole district showed

that the longer they stayed in school, the worse they performed.

‘ The test scores which were in the files were never transmitted
to the parents. The parents were unaware of the fact that those
files contained that kind of information. They relied upon repre-

.
sentations made by the school district that he did not have any
particular handicap. They felt--particularly his mother-~they felt
an instinctive feeling that there was something wrong. This was
why she initiated, during high school, a number of attempts to find
out information fr-m the teachers. 1Ir. all cases, they were all
parents—initiated. There were no instances of the counselor coming

in and saying, '"We think he has a problem.'" She observed that the

boy appeared not to be reading or learning.

QUESTION: How did the suit start? How did they come to you to

file the lawsuit?

MS. MARTINEZ: The mother, I think you can describe, as the
prime mover behind the lawsuit as opposed to the student himseif.
She accepted the fact that she thought he was just an average child
based upon statements the counselors had made to her until he gradu-
ated. Then she did have him tested and she found out he was at
fifth-grade reading ability and she became very upset about the school
system and wanted some kind of action taken against them. She went
to a private attorney and filed a damage claim against the school

district.

The private attorney then referred her to us, to our office,
because we specialize in educational law, and it was his feeling that

he could not carry the burden of the research.

QUESTION: You mentioned that the plaintiff was in the bottom
quartile for the school throughout most of his school career in terms
of grade scores. I have two questions. What is the grade level

differential between the bottom quartile and the school, since



that's a relative measure; and the second question is, was tracking
or grouping in any way utilized so that his performance might have

been at or above the mean for his class?

MS. MARTINEZ: Some of the tests--most of them--retlect a quar-
tile-type of relationship. There are some at grade levels as opposed
to a percentage thing, and those tests all reflect him being three

or four grade levels below what ne should be at.
What was the second question?
QUESTION: The tracking.

MS. MARTINEZ: San Francisco schools ''do not track." They do,
in fact, track. He was in the academic track, not a vocational
track, and within those tracks it's stated there was no '"x, y, 2"
level. In fact, I suspect there is, and I think he was probablyv in

the lower track, but that's a fact which can't be proved or disproved.

QUESTION: Maybe I should make it a little more specific. What
would be his level of performance relative to his classes, or do

you know that? You refer to it in terms of the school as a whole.

MS. MARTINEZ: Well, if you look at it in terms of grading, he
was a C student. His grade point average for his three years in

high schooul worked out to be an average student.

QUESTION: You seemed to base some of your argument or a large
percentage of it on the fact that he showed up low based on school-
given tests and he then showed up higher given a private test. tave

you done any checking?

MS. MARTINEZ: No, I don't think I made that contention. He

showed up low in both.

QUESTION: Has anyone analyzed the testing? There's a lot of
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arguments about testing conditions. ' e

MS. MARTINEZE_ I have tb»fespond at this point that he's not
been retested officially. My estimation of the fact that he's
géined Sé&eral levels is simply based on his'tutoré"feeling as to
Whét success they have had over this time.. So,-at this time,. we
'éon't have . concrete data on what level he's achieved yet, but we

.Qghspect wefre going to have it through a battery of tests before
the -complaint is amended so.we can specify what achievement level
he's done. ' '

QUESTION: "It seems to me you're relying very Heavily on test
results for a significant relevant indices of school success, and
tﬁat implies that basic skills of reéding4ahd writing are also some

of the most significant indicators of success in thé.techhological

soéiety in which-we:live. 1 wonder, there are people in the field

;“' ? of educational eﬁalﬁation-whoﬂhave Been‘WOrried abbut the excessive
use of tests and have suggested thét»there are other ways to ascertain
information that might be more rélevant and more credible, and are
you also considering other kinds of information, other kinds of
skills,'such as problem~-solving, developing initiétive, concern with

moEivational levels, aspirétibns of students and so forth?

MS.‘MARTINEZ: Tovb%iefly summarize, the statement he's making
is;that perhaps we're»making a case by. focusing in on test results
and reading level and things like that but there are other indica-
>t0rs'of_edﬁcational achievemeﬁt to look at to. see what they mean.

Is that a fair statement?
QUESTION: Yes —

MS. MARTINEZ: We had a meeting last night in which this kind
l'bf;quéStiqn came up and it's a concern that I think is legitimate.
When you focus in justAQn>basié skills like reading»level and
Vthiﬁgs like tha:s-maybé you miss éome:of the othef éducational

process.
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My only respénse is that it's going to be a very difficult
case just using a very objective standard of reading ability, and
that to try fo broaden it .to say what other kinds of educational
things he is missiné or does he have.other things like that is pef—
haps maybe the next case. But at this time, we have the reading

level kind of thing.

I think, too, there's really a legitimats basis for just foc-
using in on reading ability,'saying that if you put 4 kid out of the

school system at fifth-grade reading ability you .-have really done

- something bad to the kid. We described him as-being a functional

illiterate person, and let me describe some of the things he can't

"do.

!

For example,'he was required to ;ead and sign a complaint which
was filed on his behalf. .I had been working withxthis young man for
a week or so, talking to him a numbef of times about all the prob-
lems he had in school and his lack of reading ability{ and even
though I was fapiliar with this, it didn't occur to me\that he

really could not read that complaint.

He came into my office fo sign it aﬁd I handed it to him and
told him to read it and let.me knéw. He was getting nervous and
aggitated and had to leave and asked if he really needed to read the
whole thing over, and I told him he had to read it. He asked if he

could take it home. He said he didn't have .time to wait.

Finally, it dawned on me that he could not rgad that kind of
language. So it ended up with my reading out loud to him the
allegations in the.complaint and him signing on the basis of my

»

oral statement. SR .

" Shortly before the suit was filed, he was involved in an_aufo_
mobile accident in which he had to read and' fill out a claim form
in the State of California. He was unable to do that by himself."

He's unable to read a compléx employment application which requires

20



more than your name and social security number. te cannot, without

spending a lot of time, perform those kinds of functions.

Before he left school he had never read a book from beginning
to end. He's completed his very first book since he graduated,

which was Jonathan Livingston Seagull--a good start.

QUESTION: Has this young man attempted to get a job and failed,

or failed to hold a job, because of his academic problem?

MS. MARTINEZ: His aspirations are extremely low. The kind of
jobs that he's applied for and gotten have been dishwasher, physical-
labor ‘obs, moving equipment for a musical band. That's been the
kind of job he's held since graduation. He does not aspire at this
point. He feels he can't even attempt to do any kind of work which
would invoive reading or academic skills, and part of the reason
that we're asking for some compensatory damages is that we think he's
undergone a psychological process in which he views himself as a

failure.

QUESTION: Does he have brothers and sisters who have achieved

much better success?

MS. MARTINEZ: He's an only child, so he doesn't have anyone to

compare to.
QUESTION: Has he ever been tested for dyslexia while in school?

MS. MARTINEZ: He has not been tested for dyslexia. We had a
suspicion that there may be some kind of a similar related problem,
which, again, we are going to have him tested for his present read-

ing ability and a neurological test for learning disability.
QUESTION: How would you be able to determine the role of moti-

vation--like reading at a fifth-grade level--how do we know that he

was r1.ot motivated beyond that or studied beyond that point? Where

21



O

ERIC

Aruitoxt provided by Eic:

would that role of motivation apply in your suit?

MS. MARTINEZ: Well, I think that the particular facts in this
case are particularly good to remove the question of motivation
because he's not from a ghetto family or anything like that, no
socioeconomic handicaps to his family. His mother is a college
graduate. He's not the kind of student that cuts school or who was

a discipline problem.

The fact is that he's now engaged and has been for a number of
months in private tutoring, which takes some effort on his part.
He's had to reduce himself back to being a student again reflects on
his motivation--interests, his desire to learn how to read and his

sense of failure.

It's a question which I guess is a matter of proof that we will
have to handle at the trial and these are the kinds of things
which reflect upon it, but it's something that we will have to deal

with.

QUESTION: I've got another ripple-effect question regarding
the relationship between you and your colleagues in California and
the planning community, whether at state or local or county-wide level

in California.

Has there been any interaction on the basis of this case of the
residual impact of this case in terms of planners coming to you or
you seeking out planners or any communication at all on further
questions that may come up under the legal aegis, questions that
could be resolved by planning contingencies prior to their becoming

legal questions?

MS. MARTINEZ: Did everyone hear that question? The question
basically is, what has our office done for this plaintiff--what
interaction have we had with other county, state and local planning

educational systems as far as resolution of the issue.

22



I can respond by saying we have had informal relationships with
various state agencies and private organizations who are interested
in reading. We have had a lot of conta:t from reading teachers at
City College in San Francisco who get most of the graduates of San
Francisco school districts, and I have had numerous offers to tes-
tify to the fact that they are teaching remedial reading up there
and they get many students who are below fifth-grade reading lecvel,
and I have had several offers of people who are very anxious to

become involved and give us assistance in the case.

I have had a lot of contact from individual parents who want
to test similar situations and give whatever kind of support they

can.

QUESTION: One follow-up question. Whatever informal rela-
tionship may have been developed between the legal community and
the planning community, has it been, from your observation, more

positive than negative or more negative than positive?

MS. MARTINEZ: I'm really not sure how to answer that question.
I don't think we have done anything constructive at this point.
I'm not saying there's not a possibility of doing something. We

just simply haven't looked in that direction.

QUESTION: You indicated certain tasks that this young man
could not perform, on the one hand. You also mentioned the below-
grade level or the bottom quartile that he was in. Are you assuming
that if he were at grade level that he wovld be able to perform these
tasks?

MS. MARTINEZ: Yes.

QUESTION: That's a poor assumption.

MR. MARTINEZ: My assumption is based upon the fact that var-

ious professionals have said that if you can read at certain grade
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levels you are capable of doing certain things. Apparently there's
in process right now a reevaluation of what grade level means in
terms of functional literacy; the old standard has been fifth-grade
reading ability was functional literacy, and the eighth-grade read-
ing ability was functionally literate for an academic student in-
tending to go to college; and those standards are presently in the
process of being reevaluated as to what tasks you should be able

to perform at what grade levels.

Gary, was your answer that they were going down or up?

VOICE: Well, the nature of the tests is going to be dif-
ferent, of course. In writing the past standards used to be fifth-
grade reading levels, and now the expectation is that they are
going up more toward the eighth grade or beyond, but not grade

level. They will be task-oriented.

QUESTION: Most of the tests used measure reading. They do not
measure functional literacy. The California test of basic skills,
for example, does not measure functional literacy, but it can put a
person in grade level and that person still would be unable to

perform certain tasks.

MS. MARTINEZ: Yes. I think that's probably true. That's
something that when we get to the trial, in the damages aspect, we
will try to establish what handicaps he has on this kind of factual

data.

QUESTION: If you win your case, what are the implications for
the San Francisco school district? If you lose, what are the impli-

cations?

MS. MARTINEZ: If we win, it's my expectation and opinion that
we will have done several things. First of all, we will have focused
a great deal of attention on the educational process and we will

have established a duty on the part of the school districts and its
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personnel to perform some functions for which, if they don't do it,

they can be held liable.

It's my expectation and hope that we will succeed in improving
the quality of education. I don't care to speculate on the possi-

bilities if we lose.

QUESTION: Let me just follow that up. Given the disagreement
among the professionals regarding testing instruments, goais and
objectives of schools, the management structure, who should be res-
ponsible for the teaching or the administration for the achievement
of students? Isn't it kind of frightening to think that a court of
law is going to make all of these decisions and put them in concrete

before there's even some agreement within the profession?

‘ MS. MARTINEZ: My response to that is that courts have come
into areas in which people are startled at the thought of their
exercising decision-making power. You see a judge who has no
experience in medicine presiding over a trial in which the theories
of medicine are brought out and there are different opinions. I
think that my response to that is that the courts are competent,
with the use of expert testimony and other procedural devices, to
provide for the airing of these kind of disputes; that they are the
competent place to provide this kind of contention. You see judges
involved in antitrust litigation, patent law, things of immense com-

plication--engineering principles, and all this kind of thinyg.

' I really don't think there's anything' startling about using
the educational system in a similar way. With that, I'd like to
kind of bring in the fact that educators have adopted for them-
selves the idea that education is a profession, and I think, along
with that goes the assumption that a profession also has liability
for malpractice; and if you establish yourselves as a profession,
then you establish standards for your profession and there are
ways of deriving what those standards are and when someone deviates,

and that's done through expert testimony and that's what litigation
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. is all about. Two sides put on their best shows and someone wins.

QUESTION: 1I'd like to ask a related question. As 1 understand
it, the plaintiff first filed‘a suit and then the attornev turned to

you because he didn't have the technical background in the field.

Now, like any good attorney, you go out and you build a case,
which is fine. But do you have technical experts who will testify
that what the school system has done is negligence or is the negli-

gence an inference from the fact of what they have done?

' MS. MARTINEZ: You say that you have acts of negligence or do
you have to infer them. As a legal matter, negligence has to be
inferred from acts to begin with. There's no such thing as negligence
existing by itself. It has to be in relationship to duty, to stan-

dards, to inferences that are drawn from actions.

S0, it goes to the kind of proof that we have to put on. We have

to jut on educational experts who can testify on the basis of their
expertise what standards of the profession are, what deviations
were made, and the court and the trier of fact then makes the judg-
ment on the basis of the kind of evidence we put on, whether that

was in fact negligence, whether there should be liability.

. QUESTION: But do you have technical experts right now who
will get up and say, Yes, the school district was negligent for not
doing "x, y and 2"? Do you have them or don't you have them is all

I'm asking.
MS. MARTINEZ: We have them available.
QUESTION: Are we entitled to know who they are?
MS. MARTINEZ: Well, we're not in a position to put on the

trial tomorrow. I don't have a list of witnesses for you, no.

Court proceedings proceed sometimes in a lengthy fashion. Before



you can get to the trial, there's an enormous amount of pretrial
work which can go on for literally years in which depositions, dis-
covery proceedings take place, in which the defendants are put on
the stand and asked to testify, before you even get before a jurv.
Those kinds of things will take place before there's any kind of

trial.

MR. HOGAN: May I rephrase the question, at least the way that
it would seem to me rhat it might be put? 1Is the complaint based on
a theory of absolute fault, absolute duty, for which there's no
defense, so that you succeed if you just prove duty and failure to
perform it in the sense of showing that your client cannot read; or
is it based on a theory of specific negligence and failure to per-
form specifically described duties so that you will have to call on
expert witnesses to describe what might have been done and then ex-
pose yourselves to the defense of comparative negligence, the kind

of thing that we have talked a little bit about?

MS. MARTINEZ: The question is: Are we going on a strict lia-
bility theory or is it specific acts of negligence? The answer is,
bath. We are asking for both. We are asking for strict liability
just on the basis of his inability to read when he graduated, and it
will be an alternative in the first count; if we don't succeed on

that theory, then we're going for the specific acts of negligence.

QUESTION: You stated earlier the complaint has not yet been
served and that you're considering a revision of your position.
The summary that you passed out, does this reflect your points of

revision?

MS. MARTINEZ: No. That's a summary of the complaint as it

stands.

QUESTION: Are you free to indicate the nature of the revisions

to be considered?
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MS. MARTINEZ: We haven't really made any decisions at this
point. I think that we are taking into consideration the kind of
concerns and comments which have come out of the gathering of this
type, of a group of professionals. ‘

QUESTION: Assuming that the court wouldn’t sustain an absolute
liability cause of action and you were going to the specific actions
of negligence, acts or omissions, IS8 anyone so culpable and soA
grievous in terms of an average standard of care, except for that
terminal one in which they granted the diploma to a person that was
obviously not qualified according to the state statute, that one

could find it to 9% a cause of action that could be sustained?

It scems to me you're dealing with a serfes of actions, each
one in avd of itself might not be culpably negligence. It is in
your dealing with the system, and your use of the diploma to indi-
cate this is a problem that I don®t quite see how you're going to
grapple with.

MS. MARTINEZ: The question is basically: Are we taiking
about any single instance of negligence that we'yve baesing the whole
claim on or a series of incidents that culminate in negligence, and
I think the question answers itself; that there's a whole series of
things that happened to this boy in 12 years, that they all add up
to the thing that happened to him, that he got out of high school
with a fifth-grade reading level and a twelfth-grade diploma, and
they all interrelate. The fact that one teacher didn't tell the
next one that he couldn't read the textbook that he had for this
semester and what happened in that class, and the next class when he

was able to cope with the class-othey're all tied in.

QUESTION: Are student files in California open to parents to

sce?

MS. MARTINEZ: Yes, they are.
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QUESTION: But the parents never made the inquiry at the high

school level to see the student's files and the test results?

MS. MARTINEZ: Parents usually don't know that the files arc
available to them. There are principals that don't know that the
parents have the right to inspect files. Most teachers don't
realize the parents have the right tc see it, and unless the coun-
selor offers them in a situation, it's more likely to be that the

parents never know the situation exists,

Also, there is a prevalent practice that I have observed, and
that is that teachers never lock in the files either. So you have
a lot of test scores--I mean, they are recorded, but no one considers

them.

QUESTION: Do you know in what form those test scores appear?
The question really is whether they are interpretable to the layman,
for one; and secondly, are they interpretable to the practitioner?
Very often, they are raw score type scores which, although for con-
venience are. translated to grade equivalents--were those records
raw scores or were the practitioners involved qualified to interpret

them?

MS. MARTINEZ: Yes. The question is: What form were the test
scores in if someone picked up the test file and looked at it could
they interpret it, and the answer is, probably not. You have to

have some ability to understand what test was given and what it means.

' For example, a parent who looks at a figure in a file sees
these stickers—-they have this stick-~on thing that comes 2ff the
test score with the various figures on it, and unless you have a key

you can't understand it. You have to know what the test is.
QUESTION: 1Is the key available to the parents?

MS. MARTINEZ: No.

O

LRIC

29



QUESTION: When asked earlier about your feelings for the pos-
itive implications of this case, your statement was something to
the effect that "I hope it will pogsitively change the educational
establishment," or something to that effect. A4s an educationist, 1
share your optimism, but I think it's important to realize that if,
in fact, you're pinpointing or focusing in on the use of objective
tests to measure the quality of development and acquisition of
academic skills, if, in fact, you receive a favorable judgment, I
think that schools, in order to protect themselves, might feel
the need to be able to demonstrate that their students$ can perform
well on standardized tests and I think we have had lots Of exper-
ience with performance contrscting and the like and know that
there are a great number of people who teach specifically te the
tests so that positive test results van be achieved; and I'm just
worried that a favorable decision won't im fact improve the educa-
tional system, but it might lock us into g very traditional notion

about ways to assess schooling. That weorries nme,
Do you have any feeling for that?

MS. MARTINEZ: Yes. [ think you're expressing quite a legitimate
concern as to what the end product is, My feeling is that the case
" is viewed as a process. To examime these kinds of things in a forum
in which It can be examined with some degrec of precision, that that,

alone, has made a significant contribution to education.

QUESTION: Just to follow up on that question. 1 raised a ques-
tion earlier about letting the courts decide. Well, there was a
case in a federal lower court about three weeks ago deciding in the
noteorious Texarkana contractor, and to my knowledge, there really
wasn't any expert advice requested and a jury, after 39 minutes of
deliberation, found the contractor did not teach test items and told
the school to award the money to him. So it probably established a

precedent for what teaching tests are.



PRESENTATION BY FREDERICK McDONALD, DIRECTOR,
DIVISION OF EDUCATIONAL STUDIES, EDUCATION TESTING SERVICE:
"EFFECTS OF THIS ACTION ON CURRENT STRATEGILES TO
DESIGN AND IMPLEMENT ACCOUNTABILITY SYSTEMS"

MR. McDONALD: What I'm going to say this morning is influenced
by two sets of events. The first set of events has been occurring
over the past year or more as some of you and maybe all of yeu know.
Educational Testing Service has been designing an accountability systenm
for New York City and I happen to be the project director of that
activity. So, for the last year, we have been interacting with the
Committee on Accountability and, interestingly enough, many of the
points that are heing talked about here as legal issues or problems
or questions did come up in the many discussions that we hHave conducted

on the design of that particular system.

One of the things that I will be doing is explaining how we
addressed ourselves to those questions and the kinds of solutions that

we came up with.

The other factor influencing what I'm going to say is that 1 sat
in on the discussion between or among Susanne and her fellow lawyers
last night and spent most of the time listening, being a layman in

their field, and I found the discussion fascinating.

’ I heard three different kinds of things and I heard some of those
gametthings this morning. One is essentially irrelevant to what I'm
going to talk about and that is how they plan the strategy to make

their-legal actions effective.

The second thing was the theory of law undtr which they are operat-
ing; ané the third thing was the kinds of assumptions about educational
processes and methods, techniques, and so on that seemed to be inti-
mately tied in with the arguments to be made, whatever'theory of law

they use, and I had to sort all that out for myself.
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What I'm going to say initially really is what T came up with
early this morning when I woke up when the cock crowed to make sense

" "

out of what 1 heard last night. There was a lot of "res" this and
"res'" that. This is some thinking I have done since listening last
night and it ties in with the accountability system we have worked

on.

‘ Last night, I heard the lawyers interpreting the law as written
or as it might be written and i turned that around to saying something
that was implicit in a number of questions today: What ought the law
to be? If there were to be laws about accountabiiity in education,
what might their character be? What should you legislate? What can
you command to be done so that failure to do it becomes a matter for
legal action? That seems in essence to be the connection begween the‘

making of a law and the legal action.

That would lead to the kinds of'quéstiohs that the lawyers were
asking last night, 1f I heard them correctly, like what duty has been
set in or implied in the law and what constitutes a failure to enact
one's duties; what is the,responsibility of an individual or a corporate

group; what are they responsible for?

All of this bSiled down,’ to me, in effect, to a question of this
kind: 1In essence, what can you command feasonably,_whiéh then leads
to the next question, which is: What do you mean by reasonably? _Tﬁat

is, what would be a reasonable law?

Again, I'd like to remind you I know nothing about law except I

think I remember something from philosophy that it ought to be rational.

Now, when you're talking abouﬁ what is reésonable, of course,
‘that determines the nature of the kind of evidence that you pfoduce
in a case. Here's what I came up with, this kind of thinking, and,
for me, it defined what I regard as the basic problems of account-

ability.
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It seems to me that a law rests on some model of actions about
which it is prescribing. There's some assumption about the nature
of the phenomené for which 1aw$ are being written. Then, I asked
myself, What seems to be the basic model that's implied in all the
questions that are being asked about who's respomsible: and what is

the duty, etc., etc.

" The model that I seem to detect is one that says: If: teacher
"A" or school "A" does "x", it will have consequences or effects ''B"
on a child or a group of children.: Spgaking as a scientist, I would
translate that into an "if/then" kind of proposition, but laws don't
write "if/then", if I understand the laws; but it seems to me that

that's the underlying model of action that's implied.

Now, when you say that, then that leads you to the question about
the strength of the causality that you're willing to read in the connec-
tion between the actions of the teacher and the actions and its effects

or the actions of the school system and their effects.

—
~

’ There.fore, it appears that what we're really arguing about are
inferences aboﬁt causality in which we have two sets of variables:_
variables asscociated with instruction; whether they are mediated
directly'by a teacher or they are mediated by other factors in the
system; and consequences on pupils. In this particular case, the conse-

quences are defined in terms of reading scores.

Now, if you want to make inferences about causality within that

model, what kinds of conditions to you have to meet? Let me suggest

~ soumie, To me; these seem to be the conditions for makiné'strohg

“inferences; that is, inferences that there is a direct connection

between the actions of the teacher or the actions of the system and

the consequences on the student. To think of it in terms of a single

“action of a teacher--that might be the easiest way to wvisualize what

I'm saying--you can claim strict causality if you have proof that if,

and only if, the teacher does "x" consequence "y" will occur. It seems

to me logically necessary that the inference can be strongly made

_only if you establish.the basis for the "if" and the "only if."
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The second thing that seems to be implied as a set of conditions
is that yoﬁ must also demonstrate before you can argue for the
strength of the causal relation, that no other factors are impinging
upon the effects themselves;rthét is, if you ruled out as all other
possible causes of the effect, other than the behavior, the pefor-

mance of the teacher or the school system.

Incidentally, I'm offering these ideas and I hope you will debate

them because I'm sort of thinking this thing through myself.

The third condition for strong inferences about causality is

that it seems to me you have to demonstrate that all of the factors
that would make the action of the teacher or the school system effec-
tive as prescribed in the original causal sﬁatement must in fact be
under their control. To the degree that neither the teacher nor a
school, or whatever other component you want to deal with, has control
over the variables_that are in the causél statement, to that degree
you cannot draw the conclusion that it'is the actions of the system

that are affecting the performance.

Now, it seems to me the basic problem of the logic here lies in
establishiﬁg the nature of causaiity and what I stipulated--I guess
I'm falling into their 1anguage——what.ijhave suggested as hypotheses
is that there are three conditions under which you éan strongly'claim

causaiity; Now, there are some related problems which are also mixed

into all of this and which are mot directly related to causal problems’

but are related to the whole case and to accountzbility in-general;
and that is: What are the criteria for the effect, the whole pro-

blem of the desirability of effect?

. It seems to me there are two parts to that problem. One is:
What are the criteria of desirability-—andbthat has been referred to
in a number of questions this morning--and what are the causal inter-.
-lependencies among.the»effecté? That is, if-you get»iﬁprovement in

reading, what in fact happens to mathematic skills or to citizenship

or something else?
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Therefore, judgments about consequences have to address them-
selves to how you establish whether it is desirable that all chitdren
learn to read or not, as well as to what happens if they do or do

not to a certain degree.

A third problem is, in many respects, the whole problem ot evi-
dence; and that is: What are the criteria tor the evidence that you

are going to use to judge whether or not an effect is occurring?

Now, it seems to me to be somewhat misleading to focus only on
the kinds of measures used and to ignore the basic problem, because
the basic problem will not go away whether you use tests or something
else. The basic problem is: What is evidence that whatever the
desirable criterion is, whatever the desirable effect is, what evi-
dence will you arcept as bona fide evidence, valid evidence, that in

fact it is occurring or it is not occurring?

There are a number of very tricky measurement problems involved
in using such things as reading scores that weaken arguments for them.
It seems to me that when we designed the accountability system for New
York City we did take into account many of these problems.

One of the first things we addressed ourselves to was the question
of responsibility for effects, and we attacked that problem in two ways,
Again, I want to refer back to what I said a few minutes ago, that in
attacking that problem we were attacking the problem of causality; how
can you establish who the causal agent is for whatever the éonsequences

are that you're looking at.

We were first influenced by technical considerations which are
1nvolved in the decisions about, judgments or, thinking about Peter Doe.
If you're dealing with individual test scores, of course, you're deal-
ing with less reliable phenomena than when you're dealing with scores
for groups of people. Therefore, to build accountability .cases cr
models in which you make direct inferences from the scores of indi-

viduals without mediating them through an analysis in terms of means
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of groups is allowing yourself to use measurement c¢vidence that is
less strong; but that's a technical problem and we spent many hours

fiddling around with how to use the measures themselves.

However, what we did come up with was the idea of using the
means of schools rather than the means of classes as a basis for
making judgments about deficiencies in educational performance;
rather than the means of classes, which is now closer to the individ-
ual student; or the performance of individual students, which is even

closer.

. You have two possible causal agents here: the teacher and some-
thing called "the school," and you would look at the scores of the
teacher's class or the scores of individual pupils in that class to
make judgments about her performance. Since that kind of information
tends to be somewhat unreliable and difficult information to use to

make good inferences, we have chosen to use the mean of the school.

Now, the other reason I think is much more important because it
does go back to one of the conditions I set for establishing causal-
ity, and that is, I think it is impossible to show a direct causal
connection, except in limited cases, between the performances of
teachers and direct effects upon students, especially the longer the
student is in the educational system; and there are some very simple

examples that we use. It relates to my third point.

That is, the teacher does not have complete control over all the
causal factors, but the school does. TFor example, if the teacher
decides tiiat she would like to do something about the reading program--
supposing she decides she wants to institute a particular reading pro-
gram and does not have the resources to do that, so she appeals to
the administrator or it requires some administrative changes in
schedules or allotment of time to subjects and so on. The teacher, in
a sense, cannot make that decision. It has to be, 1 suppose, approved
in some respect by the principal. To that extent, she does not have

complete control over all the actions she could take to produce a
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desirable effect, Therefore, is not the principal also accountable

for whatever the effect is now?

If the principal, in his decision-making power, is limited by
a school board which sets priorities on how it spends monev, is not

the school board also accountable?

’ So what we have developed is an accountability system that, in
effect—-1 have to be careful how I use the word because it sounds
Joose~-specifies accountability for all the components of the system;
and the logical argument is that each of these components, in some
ways, mediates or controls a causal factor or set of factors that
directly or through some mediational process influences student per-
formance. 1It's the old business that in a very complex situation
multiple causal factors are operating. The problem of accountability
is to try to specify who mediates what causal factors and to make
everything rely upon one causal agent seems to me to pe insupportckle
in terms of research evidence, and it doesn't make any common sense,

either.

Now, the other problem is more basic. Supposing you can specifv
what the causal agent is to do or what the causal agent is responsiblu
for. Can he or she or it do it? Now, the attorneys have all heard
the arguments from the educational profession that the state of educa-
tion research knowledge is not such that if you told us things are
going badly we could reach into our boocks and pick out something that

we know would work. Those are valid statements.

If you stop there, of course, it sounds like the school svstem
will never be accountable for anything because they don't know what

to do in order to change it.

’ So what we suggested 2s another principle is that while the school
system is not necessarily accountable for having precise knowledge,
it is accountable for using whatever knowledge is available and is

accountable for attempting to apply it.
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So there are three major components in the design presentoed (o
New York City. The third component is something called the correc-
tive action, (by the way, I'm not saying this has been prescribed
bv New York City. This is what's been proposed to them to implement).
Each school, is to come up with a corrective action plan that is
designed to produce changes in its school, and that school--which
means the principal, the teachers and the representatives of parents--
are accountable for producing that plan and they are accountable for
producing a plan that specifies staff performance in terms of specific
objectives. They are accountable for developing monitoring systems
and they are accountable for reacting to the evidence of the effects

of their plan.

. So thev are accountable for those three things. Thev are account-
able for specifying clearly stated goals which presumably are achiev-
able. They are accountable for devising a plan that can be rational-
ized in the sense that this plan ought to produce these effects. Thev
are accountable for specifying who monitors whom so that you can find
out whether the plan is being implemented, and they are accountable
for looking at what the consequences of the plan are and then doing

something about that in the next phase.

They are not accountable for having infinite wisdom. Thev are not
accountable for ordinary mistakes and they are not accountable for
knowing more than, in effect, they could possibly know at the present
time; but they are accountable for vsing whatever information is avail-
able to devise a plan. In that sense, they are accountable for becom-
ing a part of a problem-solving mechanism to eliminate undesirable edu-

cational consequences.

Now, that presents an interesting issue because one of the things
that comes up all the time 1s, are you accountable for product or
process? I think it's an empirical mistake tc settle on either side
of that issue. You are accountable for both the product and the pro-
cess. If you knew precisely what process to apply in order to get

the product, then you could be held more rigidly accountable for the
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processes. Since you aren't, you are accountable for at lcvast
attempting to act intelligently in a process manner in order to
produce a better product. I would be very interested in vour

reaction to that.

Now, let's go through some of these problems in terms of the

i

situations that are involved here.

One of the things I mentioned earlier is the whole question oi
what wiil be desirable effects. In this particular casec, vou dvead
with the value systems of the community and, in the case of New York
Citv, they soglved the value problem for use.rather simply by saving,

instead of opening up what the schools shall be accountable for
we recommend in the early stages of tho accountability design that
we focus on reading, communications skills, school attendance, and
quantitative skills; and that, therefore, the effects that we want
to see something done about in terms of accountability are these

four egffects.

Now, that decision is a sociopolitical decision. Presumably,
it's negotiable with large numbers of people. Ultimately, I suppose
the board decides what they will be accountable for. I don't know
how you change it from being a sociopolitical issue except to trv to
take the tack that evidence indicates that some things are necessariiy
interlinked with other things and therefore the school must be more

accountable for them than they perhaps are for other things.

For egample, if it is true, or if the reasonable probabilistic
case can be made that without acquiring reading skill or quantitative
skills you do not achieve pther desirable ends, then it seems to me
perfectly reasonable to say that the school is primarily accountable
foe préducing those things. The fact that they are called basic skills
seems to me to be just a metaphor that we all use, but it unfortunately
is a metaphor that distracts some people. The i{ssue rests on what is
prior and what is consequence, and whatever is prior, it seems to me

that the logic of accountability requires that the school be held
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most accountable for that consequente which has the most conse-

quences in other domains of living.

This is really a mifior point 1In the context of this discussion.
There's a difference between the kind of empirical amalysis of values
that is implicit in what we have just been saying and people’s belicts
about what's valuable and their perceptions of beliefs, and T don't
know what the connection to the lLaw is, exvept that sometimes when laws
are made they eventually have consequences in how people come to
believe. But the soc{opolitical reality is that some people believe
that some things are more important than others and the evidence is
irrelevant and their beliefs get mixed into the arguments about vhat
the schools should be held accountable for. I frankly don't know how
you resolve the sociopolitical nature of a community with the narrower
legal kinds of concepts that are involved in a suft of this particular
kind.

Now, one of the basic problems is the problem of measuring eftccts
and establishing causal comnections between aspects of the school
system and effects. We could go on for hours about the measurement
process. In designing a system like this, we simply did very practical
kinds of things in order to get the system started, and that Is, we
suggested that they use their present tests and move as quickly as
possible to criterion reference tests, which may not solve a lot of
problems of making judgments, but many people would feel much more
comfortable if the tests wWere criterion referenced rather than norm

referenced.

’ The basic problem is how do you describe deficiency so you can
relate deficiency to causes, Many of you will remember that it was
a year ago June, roughly, or the spring of '72, I guess, when Kenneth
Clark wrote a rather strong statement about the model that Henry Dyer
proposed for the New York accountability plan. The essence of his
argument was very simple and that is that you wiil use séciaeconomic
factors to explain away discrepancies, and everybody knows there's a

correlation between performance on reading tests and any other kind
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of test, of the ones that are readily available, and socioveconounic

factors.

What Clark fears, and very rightly so, was that you will now
follow this chain of reasoning: 1If socioeconomic factors correlate
so highly with reading performance, the most probably cause of read-
ing performance is not tc be found in the school system but in the

home or the community.

. Now, that was a real problem and, fortunatelv, we have solved it.
The way we did it is rather interesting. What we have proposed wuas .
different kind of regression analysis than was proposed in that

original model that Henry developed.

You need the following kind of information to do the analysis wu
are talking about: Remember that the goal is to find out who's
deficient and better yet, in the process of finding out who's deficient
get some better notion as to what the sources of deficiency are. We
need two measures in point of time. Let's take reading as an example.
You have third grade reading scores and fifth grade reading scores and
the time interval is not important except for techn}cal reasons. [t
can be beginning of third grade to end third grade, beginning of fourth
grade to end of fourth grade, or whatever you want. You get better
information depending on how you collapse or extend that time interval.
You have all the reading scores of all the children in New York City,
all the elementary schools, all 600-some of them, and you do what's
called a regression analysis in which you regress fifth grade scores
and third grade scores. When you're done, you end up with a chart
which 1'll do backwards (indicating), that's got a regression line
in it and every pointin that chart represents the mean score for a

school. Some of the mean points are above that line. Some are below.

As you look at that chart, you can go down anywhere along the
horizontal axis and identify a reading score, a mean reading score for,
let's say the third grade, and as you move up along the vertical axis

you will find schools that have quite different fifth grade scores.
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Now, what do you know in that type of analysis? &ou know one
thing. Irrespectlve of socioceconomic conditions or any othor factor,
these schools all began at the same point. The basic student input--
that is, where students were at time one for all of these schools—-

are the same, but, obviously, some are doing better than others.

Now, that's what you want to identify. You want to identify
those components of the system where the effects of whatever the system
are, some schools are more beneficial on students -than other places,
and you want to identify those components in the system where the effects
obvioﬁsly are not as beneficial as they are somewhere else. That's the

first thing.

That regressién line is Qhere you would be expected to be, using
all the information you have. If you're above it, you're doing better:
than would be predlcted in those postdiction analyses; and if you're
below it, you would be below where you are expected to be. We call

> -

that distance the Student Development Index and its name is going to

.get changed. Some people want to call it the School Development

Index. That distance becomes a factor for identifying schools who
must do something about their programs. Any school with a negative

student development index must produce a corrective action plan.

Now, the other“component in this analysis was to set a floor on
how far below you could fall,-and the other part of the accountablllty
plan fits in with the New York State decentralization law which
requires the chancellor to set minimum standards for all the schools

in the city.

So; you have two pieces of information for each school: What
percentage of the students fall below minimﬁm standards, and whatever
school you're in, no matter where you fall on this other analysis, if
you have students below the minimum standards, you must do something
about those students. You must come up with a correctiﬁe action plan

to remedy those effects.
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| The second piece of information is this discrepancy. Supposing
you don't have anybody below minimum standards but vou're pcrfnrming
less well than other components in the system Qhose students began
at the same point as your students did. You also must come up with
a corrective action plan.

_' QUESTION: Could 1 ask a question here? When you say ''students
began at the same point," that builds in.the concept of soceioceconvmic
factors. TIt's not just that you have two children or two groups of
childreh who have the same reading scores, but it's what theif read-

ing readiness scores are when they enter school?

bes

MR. McDONALD: That's right. 1It's correlated with it, but you're
not using it to wash out the differences between schools; let's say
you take the low end of the scale, which is all anybody ever talks
about, overlooking the fact that there's going to be discrepancies
at the high end, too. Supposing you look here, and here are kids where,
on the average, their scores--we'll make up a number of 30--a mean
score for all kids in that array was 30 in the third grade. Irre-
spective of socioeconomic factors, there are schools in which children
who started at that same point who are doing much better. So what
you do is ﬁinimize the possibility of immediately drawing the conclu-
sion that the differences,are due to socioeconomic factérs. 1f, in
fact, they are highly correlated, as we all know they are, the first
step in your causal inference is not to use that as an explanation.

QOkay.

: -Now, the second step is the important one. What distinguishes
these schopls that are above this regression line from those that are
below it? We have proposed a complex system which has a lot of
methodological problems to be worked out, but, in essence, you gather
data on the school system. You gather data in five categories:
characteristics of school programs, characteristics of school facili-
ties, characteriétics of the school staff, characteristics of the

" student body, and characteristics of the home and community; and you

analyze these data for all 600 schools to find out what characteristics
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in each of those categories distinguish the schools whose pertormance

is above this regression line from those that are below it.

That information goes to the school. Each school gets three

pieces of information: (1) What their student development index is.

positive or negative. I should put it in importance order. (1) What
percentage of their students are below minimum standards. (2) Whether
their student development index is positive or negative. (3) What

factors seem to be associated with the difference between them and some-

body else.

What gets overlooked is what happens next, and what happens next

is what is important.

That information goes to each school. Each school must come up
with a plan that takes into account all the informaticn on factors
distinguishing the two kinds of schools, the two broad categories of
schools. They may also--they are encouraged, to do in-depth analysvus
of any of the schools in the system where they think they can get
information that they can use, but they must come up with a plan that

will take corrective action.

That plan, in turn, goes to the district board. The district
board makes decisions among the plans. This is where the boards now
beccome accountable for setting priorities. Each scﬁool must develop
a plan which has two budéets. One is a budget for what they would do
if they couldn't get more money, which is ordinarily called a zero

budget, I guess.

In either case, the school is accountable for coming up with a
plan. The boards are, in essence, accountable for setting priorities,
and then, the district plans move to the central office, the central
board, which presumably, in turn, is accountable for setting priori-
ties and allocating resources to make sure that these corrective

action plans are implemented.
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Now, obv1ously, the most important part is the last part. In
the context of this case, it scems to me that the qchool svstem s
being accountable for three things: It is being accountable
for identifying discrepancies in a relatively sophisticated wav.
1t is being accountable for identifying the causes of those dis-
crepancies and it is holding itself accountable for doing something

about those causes.
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DISCUSSION

QUESTION: I thought you were jesting when vou said it was an
administrative press release that dealt with the argument that

Kenneth Clark raised, but--
MR. McDONALD: Did I say that?

QUESTION: Or something to that effect. Mavbe vou weren't.

The student and parent and home--two sets of factors to be cexamined--
it seems to me that that was the problem that he was raising. If

the school determined that the faculty, the programs and the facili-
ties were essentially equal, yet you have had a vast discrepancy
between the scores of two schools, let's say, hew would the schocl wo
about corrective action and would it be responsible in terms of the
causality that you outlined before? I mean, you said only those

factors which the agents have duty or responsibility over.

MR. McDONALD: 1I'm glad you asked that question because I omitted
something that is important. The question is: How is the school
accountable when you have to show that the factors in effect lie in
the home if you do a certain kind of analysis? The school is not
accountable for changing the home. It is accountable for doing any-
thing about any factor that may be related to home conditions about
which the school can do something. For example, the school svstem
cannot change crowding conditions in New York City in a housing area.
[t can, however, provide adequate space and proper conditions for study

for students.

The school doesn't have a rat infestation elimination program and
it doesn't put more vacuum cleaners in the home, or whatever else is
now highly correlated with academic achievement these days, but what
it can do is provide conditions that would\be appropriate to help the

student achieve.

So, the school cannot say, '"Well, look, these kids don't have

47



proper study conditions; therefore, we can't do anything about it."
They must come up with what amounts to compensatory mechanisms for
‘those conditions.

QUESTION: Fred, you said something earlier about the parents
being accountable in the development of the plan., Did I understand

that correctly? . To whom are they accountable.

MR McDONALD: I didn't say that, because that's the issue we
finally gave up on. What I said was the school planning committee
is accountable. The parents participate in that planning process.
The Committee on Accountability raised. the question repeatedly:
Should we not hold parents accountable? It was their opinion, and
with reasonable argumeﬁf,to us, that it was almost impossible to

'press that in any kind of way that would have any force.

So, in the strict sense} parents are not accountable, but they

do have a real role in participation in the plan.

’ QUESTION: Well, I'd just make thié comment. T think that's a
mistake on the part of the committee. Thére isn't_any inherent
reason why we can't give a school district some legal controls over
parents that it doesn't have now--if a kid is coming to school with-
out breakfast, without a meal-~I think unless you face this broblem——

I think it's something that ought to be faced.

MR. McDONALD: Yes. It's something to be raised again. As a
matter of fact, the Statement that you just made is more specific
than anything that was ever said in the discussions when that point
1"

came up. It was sort of

do?"

throw up their hands" and say "What can we

" QUESTION: Given the existing legal structure, there isn't any
way of doing it, but I don't know why we keep taking this existing

legal structure for granted.



QUESTION: I think even within the existing legal structure,
there is a mechanism for holding parents accountable for one of vour
criteria; and that's school attendance. There is a well-established
legal framework for holding parents accountable for their children

being in attendance.

I suppose you could use that model and try to extend it to sore

of the other factors. I don't know how fruitful that might be.

MR. McDONALD: In essence, that's a question I'm asking those
of you who are lawyers. Supposing a school system had an account~
ability system like this. Obviously, it's doing something that other
school systems are not doing. What would be the next legal steps to

make it work? And you're suggesting something.
QUESTION: Where do t:acher unions fit into this picture?

MR. McDONALD: The Committee on Accountability was made up of a
diverse number of groups which changed from time to time, regularly,
but I guess wisely, in the long run. First of all, the teachers'
group was always a participant in this and in their old contract
they entered into an agreement with the board to set up an account-
ability system. On the final report, their representative there agreed

on the final report made to the chancellor.
What position they have beyond that is up to them to say.

VOICE: The fact of the matter is, that the teachers' union
initiated that contract. That's the reality of it. I happen to know
because 1 served as executive secretary before ETS came. When I came
to New York and made the rounds and stopped in Al Shanker's office, he
said, "We have this clause in our contract and we have been so busy
putting out fires that nobody has been able to do anything about it."
So he asked the university to get going on It and we did. But it was
really their initiative much more than the school districts that got

the whole thing going.



MR. McDONALD: Yes. I was responding in a politically very
careful way to the fact of would they support this plan: and 1 can't
make a statement. Certainly, they have been involved in it trom the
beginning and so have a lot of other groups, United Parents Associa-

tion, etc. -

QUESTION: Was the cemposition of the school planning committees

set out?

MR. McDONALD: Yes. In fact, we had it very specific at one
point and then we modified it in order to give the svstem as much
flexibility as possible in making what are really administrative
decisions. The princinal is the head of that committee. It has
several teachers on it, one of whom must be the teachers' representa-
tive in that school; and then, it must have the heads cof the parents'
organization. In New York City, every school has to have a parents'

organization, and the heads of that are on there.

Now, what I kind of forget now is--we, at one point, gave the
parents the right to pick other community representatives if they
wanted to, and I can't remember whether that stayed in the final
proposal or not. In essence, we tried to balance the groups. We had
proposed originally to make the chairman elected, and people thought
it would be better to make the administrator the chairman because he's
responsible, and this is clearly a way of fixing his responsibility

publicly.

QUESTION: Did you say that the measures, like the third and fifth
grade, would be taken in two different points in time?

!

T

MR. McDONALD: Yes.

QUESTION: Well, the question I'm curious about--in New York,
it's well known that there is sometimes as much as six percent turn-

over in student body in certain schools.
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MR. McDONALD: That's one of the problems.

QUESTTON: 1Ir's quite possible that because of this turnover,
one school may appear to be superior, and by comparing it to anethe
school vou may be asking them to come up with the ltevel ot somebodv

else's deficiency and alter a very eiffective program.

MR. McDONALD: We are very sensitive to that problem. That's
a methodological problem that has to be solved. Mobilitv data will
have to be in a different form than it is now before you can get a
good answer to that question. The mobility data is reported in the
gross figure of 150 percent t.rnover, and you have no way of knowing
whether that's the same kid that's gone out and back and gone out
again. We have proposed a field study to start this thing in order
to answer questions like that. If it turns out that that's an insolv-

able problem, I don't know what we'll do next.

QUESTION: 1In effect, one school may appear to have a superior

program when, in fact, it doesn't at all.

MR. McDONALD: Yes, if you were insensitive to this problem; but
we are not insensitive to this problem. The likelihood of us saving
"A" is better than "B'" when there's a big difference in the student

body--the probabilitv of that is zero.

QUESTION: What happens when there's a conflict between existing
knowledge and union negotiation? In the kind of data presently avail-
able in terms of pupil/teacher ratio, there's no difference until vou
come down to l-to-l6. The teachers' contracts now requires or speci-
fies certain pupil/teacher ratios which lacks a knowledge base to

specify. What happens when there's a conflict? Who yields?

MR. McDONALD: It will be interesting to see. You can't resolve
that kind of thing now. The biggest problem is to get those schools
actually involved in the corrective action planning part. I am

personally more concerned about that than I am the statistical

51



methodological kinds of things, because there are plenty ot ski!ls

in that respect. But what you're now talking about is a group of
teachers and parents and a principal getting together and saving,
"What are we going to do about this," and coming up with o verv

concrete plan that they are going to be held responsible tor.

Bringing off that part of it is going to be complicated.

There's already a negotiable issue in there in terms of use ol
teacher time since that's already specified in the contract. 3u
that's between the union and the board. Meanwhile, back at Princeton,

1'11 read about it in the Times.

QUESTION: What measure is used to determine if a school in tact

met its accountability; and if not, what kind of penalties are there?

MR. McDONALD: Well, it seems to me you can't penalize somebody--

this goes back to the causal issue. Thore are two problems here. Let

make sure 1'm hearing you right as to which one it is.

You can't penalize someone if the effects don't occeur. 1 den't
think that's what we're talking about because our knowledge is not

that precise.

What do you do if they don't do anything to make sure the eftects
don't occur? For that, there's no penalty. Our response to that is

that the informal system will take care of that.

One of the items proposed in the accountability plan is that anv
aspect of any school's plan be made as public as possible. 1It's not

just a matter of school board meetings. It appears in the press. It's

given as much visibility as it can be given.

New York, being a very sophisticated political city, it's incon-
ceivable to me, with that much information available to the public,
that nothing is going to happen. Qn the other hand, people would fecl

a lot better if somebody would say, "What happens if thev don't do
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anything?" You see, there's supposed to be a director of account-
ability for the whole system. He will know whether a principal has
got his staff together and prepared a plan. There won't be anv
plan. There will be a lot of informal communicaticns and the svstom

now has adequate mechanisms for handling these things informally.

I'm not that close to the system, but just as an outsider who
observes it and talks to people it it, it seems to me vou have got
to count on some of that. But it would be, in mv personal judgment,
premature to start invoking penalties at this point because the plan
has a very positive, constructive aspect to it. 1If the teachers ave
willing to accept this kind of accountability and if it has this
positive problem-solving, constructive aspect to it, it would be much
better to get that spirit into the system than to start talking about.

"Now if I don't do this or that, what happens to me?"

QUESTION: Are standardized tests going to continue to be the

measurement?

. {
MR. McDONALD: Yes, because that's all that's available, and the
decision is a pragmatic one there. It is better to start getting
people thinking about accountability using whatever vou have avail-

able now, but also to urge them tc start developing other procedures.

The first thing that has to be done is to set the standards and
the process of setting standards means identifying the crfiteria which

should then lead to better measures of the criteria.

' QUESTION: I see the subject that you're discussing to be
completely different from our first subject, in that vou're talking
about a class type of accéuntability, while the suit was on individual
accountability; and the technical prcblem of mobility to handle that
probably is larger than the whole other problem, 1 would presume, in

terms of dealing with individual accountabilitv.

O
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It might be an interesting proposition to say if a district
does meet élass accountability, may an individual come in on the

individual accountability--bring a suit on individtal accountabilitv?

‘I don't see your system addressing individual- accountabilitv as is

. being provided in the first one.

{

MR. McDONALD: Wéll, lawyers ought to answer that question,
but I think you héve correctly identified the'problem. I'm talking
about the whole problem of accountability and I guess, in effect,
what I'm sayiﬁg is it is now both technicaliy possible and reasonable

to begin to ask for class accountability.

- Within that process of defining class accountability, speaking

now as a researcher and so on, I'see the real possibility for eqtabllsh—
ing a basis for a lot more 1nd1v1dual accountablllty That is, as
knowledge is produced about what is effective, it becomes‘moré and more
difficult for any individual or'g;oup of individuaIS'ﬁo ignore tﬁat

knowledge.

MR. GREEN: ‘There is a connection. It seems to me there is aTvery
strong connection, because the criteria that he's speaking of is under
the first caﬁegory of raising the question about what's desirable comes
down to three matters, if I heard cdrréctly, reading, attendance, and
vocational skills; and then, the process of accountablllty calls for
the -school to do certain things.

£

The case that we lookéd at had a very strong element in it of
negligence that had to do with whether or not the system had made
decisions admittediy affecting a certain particular individual,‘bur
the system that he's describing is' addressed to the conditioﬁé-under
which that kind of claim of neégligence--

i ' '

- QUESTION‘ No. Technlcally, on the quesLlon of moblllty, he has

not handled the 1ndlv1dual accountablllty within the system in New

O
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MR. McDONALD: But there are a lot of people who aren't mobile,
and T guess this kid wasﬁ't‘very mobile in that San Francisco system
and he probably went to>what¢ver the feeder junior high schools and
_elementdry schools were. I pefsonally would bet money that there's

a clear record on that kid in the files and he isn't mobile.

QUESTION: But I think he .was talking about 150 percent turn-
over in Tifie i kids in one district or in one school thatrwas a 70
.percent turnoﬁer. So yoh‘re‘still coming done to the school, unless
you have the tgchnicallproblem of‘mobility handled, and I don't think
you're réally going to handle the individual-~ ’ : B

MR. McDONALD: I don't personally regard that as an insbluab!e
problem and I don't, namely, because that' s my cognitive style, but
mostly because nobody has ever 1ooked very closely at those measures
of mobility. 1It' sAavstaC1st1c that is put together out of a lot of
data and the individual tracking informafion Siééiy is not;avaiiéble.

If it is in the original form, it's lost in paperwork.

"We face this problem alllthe time. We've gét a big proposal in

for an evalﬁation study of desegregation where you éompare the effects

" of the ESEA money and one of the‘basic problems there was the tracking
problem. How dgmyou flnd kids so you can say there are constant
enough effects in this- school that you can trust the reading scores°
Maybe they're better this year because they're new kids in there, or
worse becéuse theré are.new kids in there.

In all the‘evaluations of school‘systems the tracking of .individual

students is a basic technlcal problem that Slmply has to be solved beforL

you can begin to draw 1nferences about what your data mean.

On the other hand T would also be willing to bet--now I'm talking
about my intuition here, not facts--1 would also be W1111ng to bet if-

you looked at school scores, school "A", "B", PS 91 and’so on, over a.

. e

perlod of five years, and assumlng no radlcal change in a district

line or hgp51ng patterns, that you would find those scores fairly

. R l . ' . . . ' /"‘ .
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stable over time, which to me is at least an empirical argument Yor
the fact that the school mean is fairly stable because the factors
uffecting.the school means are fairly stable. Since we want to make
inferences about that component of a system, the nobility problem
may not get in the way of making_that inference.

QUEéTION: What. about a system where you not only have a high

mobility rate or turnover rate in the school but you have changes in

‘the socioceconomic status of the'neighborhoods feeding those schools?

We have ne1ghborhoods that are deterloratlng and others that are

1mprov1ng soc1oeconom1cally Do you' take any account of that in your

dec1s1ons of where the school stands7

MR. McDONALD: Yes. We wiii take that into account in the
analysis because the essence of the analysis is to try to determine
the relative influence of various factors on those means, and that's-
a complicated kind of statistical analysis and it's actually the
problems in making that analysis that leads.me to believe that the
most you can do is make weak inferences about causal effects and not
strong 1nferences because every technical polnt that we have dLscussed
here, which is really a statement about’ causal connections, rests upon

evidence that is less than perfect and has all kinds of problems in it.

Therefore, I don‘t believe that it's very easy to establish,
speaking as a scientist now and not as a lawyer, the kind of proof I
would require to establish causality. The best I would conclude, is

that there is at least weak or moderately weak connections. . But we're

‘.

-argu1ng, if .at least there are those weak connections present that's

still a basis for the school system to try to-do somethlng
'_ lf
‘ QUESTION: I d 11ke to try to make an 1nterpretatlon that merges

the two parts of the morning and have some comments as to whether thc

-1nterpretation is correct or not. Going back to what Mike asked

_earlier about what's. an 1nference and what s going to be established

by f1rst—hnnd test1mony, as 1 understand the thrust of the su1t it

does not allege that the school district did not test, did not have
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files, did not have curriculum. It asserts that the way the thing
came out in the wash was that one kid came out illiterate and the

system said that he was doing all right.

Now, you're discussing,a riew system and obviously it represents
a lot of change in terms of how a bureaucracy can function and moni-
tor itself if it ever got completely effective in it. Under the
system, children would continue to graduate from high school with

o !
average grades and. be functional illiterates.

'Under the new. system that ou‘re ro osin ~would it not be
. _ y prop g

‘posslble to make aelaWSult draw1ng upon Mlke s 1nd1rect inference

comment earller, that every time a k1d graduates from school and has
average grades and can't read well, it doesn't make a bit of dlflE’
rence what the planning process was or whether some principal was

held accountable or promoted or not promoted; the system is'alleged

"or inferred to be negligent by the fact of the way the product came

out.

’ MR.. McDONALD: Yes. It seem,g to me that really is the basic
questlon and that's why I was very interested in Mike's questlon, too,
about how you're draw1ng 1nferences here. It is true that kids will
probably Stlll come out of this system way behind in reading and
perhaps, for all practical purposes, be functlonally illiterate, and
T suppose it's really a questlon to the lawyers present. If you don’'t
produce the'product, but you demonstrate-;which this system would now
make possible--you could demonstrate that you tried to prodhce the

product, could you be :held liable for mnegligence? That's the trick.

You see, that's the same kind of foolishness that we have with
this corrective action bit, with the guidelines in the corrective

action. All you're doing is substituting process for product all
over aga1n and Just com1ng up w1th another kind ofqprodess w\Personaily,

1 agree ‘with this gentlemen. I don t see how it's|going to make any

difference in how the kid is going to come out..
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QUESTION: That last statement is an empirical question, and
T'm no more of a prophet than you are, but it seems to me--

- -

MR. McDONALD: I am claiming to be a prophet oun this.

QUESTION: And I value your prediction. Mv own feeling is that
if the system gets mobilized as a consequence of being held account-
able, that you probably will see less deterioration than vou gce now.
If the school board asks, "Are you going to change all the things

that we now know are undesirable,”" I'd say, '"No."

What I would find very unfortunate in a discussion about account-
ability is that, to many, this is merely a substitute of process
rather than product. I don't know how you can sue me for something
that you could not prove I could do and I'm not doing, because ['m

malicious, incompetent, lazy or whatever else.

If you ask me to build a good car and we know enough about
technology of building a good car, it seems to me vou can't sue me.
If 1T don't know how to educate every child to read, can vou sue me

because every child can't read?

MR. McDONALD: Yes, because you're the expert.

QUESTION: Even the Department of Transporation requires recall.

MR. McDONALD: Recall the teacher. That's a good idea.

QUESTION: As another example, it seems to me that you are, in
your educator's term, describing what the lawyers would call a false
standard. The system should only be made to shape up or change when
they are at fault and you're proposing what strikes me as being a
very rational way for the system to try to shape itself up so it's
not at'fault; and it seems to me there are other areas which we
could talk about by analogy in which the system doesn't rely upon
fault,
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. I have often said that the person shouldn't be held rvesponsibic
if thev don't seem to be able at lcasv under present technology to
do something about it. Now, it seems to me there are lots of arcas
in which we make the system pay even though we agree that thev can't

do anything about it.

‘ One thing you might think about is a way for applying a fault
concept here. Take, for example, workers. We know that scme workers
are careless. We also know that some workers are accident pronv. o
also know that other fellow workers are often careless and that thines
are just dangerous around working plants. Nevertheless, if a worker
gets injured at the plant and is disabled from earning monev in the

future, unless the person can be shown to be grossly responsible,

grossly the cause of his own injury, we pay him. We compensate him.

I'm not saying this is a brief for workmen's compensétion svstoem,
but the concept that's embodied there is that even though the employer
is presumed in this particular case not to have been capdble of pre-
venting this injury and making it safer, we nevertheless feel there
are lots of good social reasons for making other people pav-—in eflfcet,
the other workers, if you like, or the consumers pay for the ftact that
someone is disabled and you might think about saying, should society

in some way chip in for students who come out who are disabled?

Let me just give one last example. You might walk out the door
here today and be bitten by a dog and the dog runs off and you go to
the local hospital and you say, '"Gee, I have just been bitten by this

' and so thev give you some rabies vaccine to try to find

stray dog,'
out--suppose you're one of those unfortunate people who has a very
bad reaction, very serious complications from taging/this rabies
vaccine. Now, it seems to me, although courts(gre certainly split
on this kind of question, there are lots of godd reasons for saying,
even though all scientists will tell us we can't make rabies vaccine
today any safer than it is, it seems to me there are lots of good

reasons for letting you, the person who had these very bad compli-

cations, to be able to collect from the system for the injuries,



even though it's beyond their competence for deing anvthin.g ib.out

it.

I think at least we ought to have that alternative model s
one that 1is out there at least in some cases as a possibility in
mind, and not only proceed as though the only legal model available
is the fault model, although I must say vou might well conclude in

the end that the fault model is very apt.

But the comment this gentleman who spoke last about, it's not .
going to do anything about the children, I think what he has in min!

is this other kind of model.

. MR. McDONALD: I think it's good to keep in mind the distinction
between what we're trying to do, which is not to solve legal problems
but to build an accountability system which will meet its original
goals of trying to improve the quality of education, and the kind of
social and legal theory that you're talking about. Obviously, a
system like this creates problems for you lawyers. 1 guess 1'm glad
it does because that will clarify a lot of issues. And it seems to
me what you're suggesting is a way in which lawyers can now tackle a

problem if a system is doing these kinds of things.

QUESTION: Fred, if I understand the concept--and mavbe this is
really a simplistic reaction and it's inherent in the concept of using
a class rather than an individual--but it seems to me from the jawyer's
point of view you might consider a situation in which your account-
ability design results in different individual students who are
similarly situated being treated much differently, and I have in mind
the following kind of situation: 1If you take a hypothetical low-income,
ghetitv ~hild, and a hypothetical middle-income child from a traditional
kird of middle-income home, both of whom test out identically ’-efore
they start the school process, and you put them into the same school
and their results diverge so at the end of three years, assuming some,
kind of norm reference system or criterion reference, too, I suppose,

they have much different results. 1If the school is basirally a
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middle-class, middle-income-oriented school, it might be determined
to be performing adequately under the accountability design and,
therefore, no corrective action has to be taken and nothing in the
accountability design would deal with the deterioration of the

ghetto child.

MR. McDONALD: Right.

QUESTION: 1If you switch those two children into a ghetto
school the same divergence would result. There might or might not
be corrective action, depending on whether that ghetto school was

performing relatively well as compared to other ghetto schools.

MR. McDONALD: No. Compared to any school which started where
it began which isn't necessarily the same thing. But your point is
well taken. This system is a class-type notion of accountabilitv.
Presumably it could move to the teacher accountability kind of thing
in terms of the individual child. The problems of establishing
causality there are just so complex, despite the desire of hundreds
of people to say we know some teachers are no good and we want to
get them out of the system, when it comes to establishing a relation
between that teacher's behavior and the kid's rrading score, that is
such a network of problems that people doing what we're doing don't

want to propc~~ it.

QUESTION: 1'm really thinking of it in lawyers' terms, in sort
of equal protection terms. Two kids who start the school system
equally have equal socioeconomic backgrounds, show equal deteriora-
tion, if child "A" is in a Queens white, upper middle-class school,
no corrective action will be required for him or the class of children
like him. Tf he happens to be in a Harlem ghetto school, where

“he's more typical of the class in that school, then corrective action

may be required.

It seems to me this is disrarity of treatment which might lead

to another theoretical lawsuit.
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OUESTION: [ have two questicns or two points. First, there's
a technical question regarding whether you hold classes acceuntable
or individuals. Tt would be technicallv wrong, 1 think, to trv t.
base an individual student's progress on standardized tests becausc
of the nature of the error. You have to have a larger end. If vou
use criterion reference tests, then you're comparing the student

against his own projected performance.

Now, the second puint, T'm aware of the problems of New York
and the situation there, but I would hope that this accountability
model which does allow for decentralization of responsibilitv but
verv little incentive or punitive aspect based upon pertormance, is

not considered as the end-all.

Now, I don't think one can say these incentives can remain for
a long period of time, but they do provide the purpose of starting up
a program and getting one implemented in the most effective manner.
Once you learn what procedures the teachers decide to use and if thev
work, then you can hold the teachers accountable for going through the

process.

MR. McDONALD: Yes. In the State of New Jersev, they had the
Bateman Act, which I thought was beautiful, speaking as a psycholo-
gist--a beautiful incentive system because the school svstem could
not get more money unless it showed it was producing certain things
and showing evidence that this program was improving. But New York
is going to have to work through that political phase. T1It's a little
difficult to talk about incentive systems under the present condi-

tions.

QUESTION: At one point Michigan had a statewide accountabilitv
model involving 112,000 students, and $200 was allocated for one vear
aud then a percentage would be based upon an individual student's
progress. It was inieresting to note decision-making power in cities
like Detroit it was decentralized to the individual teacher as to how

to spend that $200. The teachers decided to spend in the neighborhood
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of 35 to 40 percent on new learning materials and cquipment as

opposed to 55 percent on aides, etc.

Now, this is contrary to the official AFT position in Detroit.
Now, do vou see any problems of decentralized decision-making to
the classroom where the teachers would decide to do somethiing and
that would be in conflict with what the official AFT position would

be?

MR. McDONALD: It would be interesting to see what happens.
I'm deliberately shying away from questions in which I have no exper-
tise at all, and actually you're bringing up all the problems that

are bound to occur.

QUESTION: Has an analysis been made of the present account-
ability system and can that be described? 1T raise that question
because T have a suspicion that students are held accountable. So
I'm just curious: before a new system is 'set up, whether the present
system was subjected to analysis and whether a determination was made

as to who is presently accountable for the results.

MR. McDONALD: Well, T can give you the benefit of our experience.
We didn't do a detailed analysis because it seemed to us obvious that,
in fact, the students were being held accountable, in the sense that
they didn't do well it was because they didn't come from the right
background or whatever you want to put in here. So what we did was
try to get that whole approach to interpreting student results out,
and what we're assuming is that the model that we have proposed

clearly pinpoints who's supposed to do something about whom.

Occasionally, I'm sure that somewhere in all these analysis, if
they get very sophisticated, you will get into factors of what they
want to do in life with themselves and so on, but certainly it will
be progressively harder just to blame all students who aren't doing
well. Practically, we assumed that everybody was trying to figure
out a place to put the blame on everybody else, especially the students

and their parents.
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QOUESTION: Accepting your definition of an accountability
syvstem as one that identifes the causes of defective performance
in the system--which 1 don't because it includes no sanctions as
you have outlined it--but accepting that for the moment, looking
at the three categories of school factors: faculty, programs and
facilities; would you look at such things as classroom interaction,

expectations, systemic processes, since you're fixating on processes--

MR. McDONALD: We're not fixating on them. They are variables

that we are looking at.

QUESTION: Well, 1 mean, as opposed to product. That's reallv
the point of this. Anyway, how do you examine and measure expec-
tations which are critically important, and other systemic processcs

which relate?

MR. McDONALD: WFll, you've got two questions there, one of which
is implied. That is, would you, if you could; and the other is, how?
The "how" is harder to answer because, again, the technology of measure-
ment in those areas isn't very good. On the question of “would you,"
the answer is clearly and unequivocably yes, we will. We have given
long lists of factors which are éssociated with each of these cate-
gories and those were sort of trial balloons, and in essence, what
they said was, well, here are some things that we are pretty sure
aren't going to have much correlation at all, but they don't threaten
anybody. Further down the list, there are some things that are more
likely to be close to learning consequences and nobody has raised

any objections so far.

In other words, they have not precluded the pussibility of accept-
ing this model on the grounds that some day you might look inside class-
rooms and look at the nature of interaction. I think that day may come.
Quite frankly, you have got to admit to yourself when you're in one
of these things that you are in a very political process. If you talk
to me as a scientist, I'm not supporting the notion of process to get

away from looking at product. As a scientist, I am supporting it
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because I know we don't know enough now to produce product, and
what T hope we have got is a system that will lead us further in

that direction.

But when you ask me what I'd measure, I'll go right down the -
line with you. I'm much more interested in direct instructional
events than I am in the composition of the salary schedule, even

though I think that's a variable; but I think it's pretty remote

from some very immediate effects ﬁhat you can measure, but whether

anybody will permit us to do that I don't know, and that's where

maybe the legal profession could be of some help.

QUESTION: Well, just one point. It seems to me that many of
the efforts to establish accountability systems which aim at infor-
mation and a greater understanding of why the system is failing are,
in themselves, counterproductive when they are limited to those
measures which are politically acceptable, which in effect buttress
possibly the systemic effect. I mean, whether it be Kenneth B. Clark
or Charles Silverman talking about the roles of expectations,-if
you can't measure them now and it's politically unacceptable to
measure those somewhat intangible qualities, while we're creating a
great cdeal of interest in some other items that probably aren't that

important.

MR. McDONALD: Yes. But my understanding of a conference like
this, where you now have people other than just educators present, is
that out of this will come a broader system of social action that
will take care of this. Just look at this in very pragmatic terms.
An organization like Educational Testing Service walks into New York

City and says, '"You ought to do this.'" They can say, "You know where

you can go, " if they don't like it. Now, do we sue them because

they didn't follow our advice? No.

However, if you build a system in which information about the
system is available, it seems to me it's certainly within the compe-

tence of other components of the system to bring the kinds of action
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necessary; that is, why can't somebody start a suit saying, '"You're
ignoring certain kinds of measures which there's reason t. believe
might show a connection; therefore, you're ignoring factors that
might have a different effect." I'm not a lawyer and 1 don't know
the legal theory there.

/

Right now, you have got a school system which is a Byzantine
palace. Nobody knows ﬁhat's going on in the thing and if you want
to work your way through a maze, T invite you to go look at school
records and try to track individual pupils and find out. 1It's hard
to get a handle on the system, as everybody says. 1If you can get a
better bureaucratic system, it seems to me the larger social system
might be able to control it. I don't know. Is that overpptimistic?

i .

‘ QUESTION: 1I'm very interested in product accountability and
individual accountability and I'd like to ask you the following hypo-
thetical situation. Assume I'm a legislator and I say to you, "It
is terribly important to me that kids within a broad range of normal
cognitive skills leave high school reading at a certain minimum level.
I'm a legislator. I'm making that political judgment. It's terribly

important." |

Then, I ask you, as my expert, to give me some standard of what
a reasonable way of determining that minimum level of competence might
be, What I further ask ynu, as an expert, is would it be unreasonable
to make, not individual teachers or even necessarily the school board,
but our society accountable for the amount of money you would take to
give that willing student when he got out of high school that skill

if the school hasn't given it to him.

The thing that I'm having trouble with in terms-—--although I think
there are lots of desirable things that could be accomplished by a
process/product accountability system which you have designed, the
think I'm really having trouble with is why wouldn't it be possible
for kids who are willing to go to school an additional year, if
necessary, let's say, or were willing to be tutored, if necessary--

|
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why wouldn't it be possible to have a system in which there was
social accountability to provide the resources that that kid at some
point, if the schools hadn't provided him with some minimum level

of reading skills?

MR. McDONALD: You're asking me really as a citizen what [ think
of that type of social theory, and I say, frankly, it sounds great to

me, but I don't know all the problems in making it work.
QUESTION: Well, let me ask you a couple specific questicns.

MR. McDONALD: And I didn't mean theory in the pejorative sense.
You're holding all of us accountable and this does go back to the
business of the sovereign in the democratic state and the sovereign
is non-sueable. If you can establish that I'm accountable because 1

voted against tax issues or something, great.

QUESTION: Let me ask you a couple specific questions which I
think do throw light on that.

‘ Technologically, is it possible to give a willing student whose
cognitive skills are within the normal range some minimum level of
reading skills, whether you measure it by criterion reference test-

ing or--—
< MR. McDONALD: Yes.
QUESTION: It is technologically possible?
MR. McDONALD: Yes. As a matter of fact, I'd say that you have
to presume that something has gone wrong if you've got evidence that
indicates the kid has no special handicaps, has normal aptitude, and
he's reading poorly. ‘

Now, the problem is establishing what the causes are. If you
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can eliminate the fact that he doesn't want to learn tuv read, which

is a funny kind of factor because it interacts with poor instructicn--
"1 don't want to read because every time T go to read 1 get punished"--
but it seems to me you could gather eQidence on that. Then the
standard ought to be any kid within a certain range of aptitude ovught
to be performing within a certain kind of level, and the burden of
proof is on the people who are instructing him that he's incapable

of that. '
/ QUESTION: Within that light, can't you view the Peter Doe case

exactly in that light?

MR. McDONALD: That's the way it sounds to me, but I'm no lawyer

or judge.

QUESTION: Assuming California says, '"We don't want kids gradu-

ating from high school without eighth grade level reading.'" Why can't
you then go into court, not so much on a fault concept, but one that
says, '"Here's a kid who appears to be normal, who wants to know how

to read, and who's gotten out of the school system and hasn't got it?"
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PRESENTATION BY HASKELL C. FREEDMAN, JUDGE OF
PROBATE COURT, MIDDLESEX COUNTY, MASSACHUSETTS:
FORMER GENER4AL COUNSEL TO MASSACHUSETTS TEACHERS

ASSOCTIATION; AND FORMERLY PRESIDENT-ELECT,
NATIONAL ORGANIZATION FOR LEGAL PROBLEMS IN EDUCATION:
"TEACHER RESPONSE AND POLICY IMPLICATIONS."

MR. FREEDMAN: I'm going to discuss teacher response and policy
implications of the topic of the conference and, in a sense, I have
a feeling that I'm here today representing Her Majesty's loyal
opposition to the theory and rationale on the line of the pending
suit of Peter Doe versus the associated detendants, including school
boards and teachers; or at least I appear as counsel for the defen-
dant relevant teaching staff and the bzard of education, but with-

out negating my primary defense of the teachers.

I am not an educator and can only discuss this case from the
roint of view of one who has been a lawyer for nearly 40 years and
for whom public education has been both an avocation and a vocation,
as a school board member for nearly 16 years, and then as counsel to
the State Association of School Boards, and later as’/counsel to the

Massachusetts Teachers Association, all before going on the bench.

4
!
My judicial experience will have no part in this presenta-

tion as the court in which I preside does not handle educational
matters, although it is quite possible that a bill of equity
seeking a declaratory judgment for other relief might be appli-

cable, but in that event, I probably will not be able to hear it.

I plan to discuss this case in the context of the six purposes
of the conference as set forth in the brochure from the viewpoint
primarily of counsel for the defendant teachers. Further, this case
is in a court of law for decision and not in an educational confer-
ence; therefore, principles and rulings of law are applicable and
they are fairly well-established. The freedom of the discussion

available at an educational conference will not be available to the
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plaintiffs in the forum of the courts.

Also, 1| suggest that in the courts lawyers use and judpes

understand the legal vocabulary and not an educational vocabulary.

Now, with respect to the critical word "accountabilitv,' I
suggest it would be helpful to this discussion if we all could agrec
on what it means, and I seriously doubt if we can. There ure as
many interpretations or definitions of this word within the contuext
of this conference as there are experts in tne field. A dictioniry
says that it is '"'the quality or state of being accountable, liable

or responsible,”" and a synonym given is "responsible."

. In the current issue of the Harvard Law Review, Judge Irving

R. Kaufman, of the United States Second Circuit, says, "Justice
Cardozo, although himself an expert in the applicable use and mani-
pulation of words, cautioned against the seductive lure of a well-
turned phrase. Metaphors in law are to be narrowly watchad for
starting devices to liberate thought and they end, often, by enslavinw
it. So it is, as well, with these slogans and cliches that frequeutl|v
emerge in legal vocabulary to take the place of hard thought and
analysis." !

] f

And 1 would substitute the words "educational vocabulary" for

"legal vocabulary' in the context of today's discussion.

It is incumbent upon me to use the word, and I will, but on
my terms. That is, I suggest that accountabiiity in the context
of the suit can be regarded two ways: as legal accountability, a
situation that first assumes a legal responsibility or duty recog-
nized by law for breach of which the defendant might be sued; and
educational accountability, which T suggest has no legal sanction
and any alleged or proven breach does not warrant monetary damages.

|

Educational literature is replete with.discussions of educa-

tional accountability and it appears to me that the rationale
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underlying this suit is that particular interpretation of the educa-
tional accountability of teachers, aside from that of the other
defendants that the plaintiff has selected, involve legal accounta-

bility, and otherwise, I submit there is no case.

I accept the proposition that teachers should be educationallw
accountable, but add that to try to hold the teaching profession
solely or substantially accountable under existing conditions in our
public schools is unjust, inequitable, and an attempt to use teach-

ers as scapegoats for the failure of the educational process.

1f the tea:hing profession is to be held educationally account-
able, let alone legally accountable, then there must be clear goals
for the schools based on both local values and priorities and
national purposes; and secondly, acceptance of expert judgment and

appropriate teaching and learning to achieve such goals.

It is clear that the meaning of accountability is complicated.
It requires taking into account a broad range of conditions. It
needs to be considered in the broad context of accountability under
what conditions, accountability bv whom, accountability to whom,
accountability for what actions and outcomes, accountability to what

degree and over what period of time.

I submit that without the answers to these questions, it is pre-
mature to attempt to hold teachers either legally or educationally

accountable.

In popular terms, accountability means holding classroom
teachers responsible for what their students learn or don't learn.
Among the weaknesses of this approach is the fact that teachers are
being asked to be accountable for results without having any appre-
ciable voice in the governing of their profession. For example,
with respect to the training, licensing, retention and dismissal of

teachers, among other factors.
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As Robert Snyder, of the NEA staff, stated in his article,

' the facts of the matter are

"Accountability in the Classroom,’
simply that the teacher has either too little control or no control
over the factors which might render accountability either feasible

or fair.

The instant case is predicated on the theory that the defendants
are legally accountable to the defendants for the son's failure now
to adequately read and write, but it is an elementary principle of
law that in a civil case there must exist specific rights and res-
ponsibilities known to the parents prior to fhe start of the liti-

gation and a breach of which is alleged as a basis for the suit.

I will now assume that I represent the relevant teaching stafl
and respond to the stated purposes of this conference. The first
is consideration of the legal arguments presented in the complaint
dated November 20, 1972. My discussion of the legal arguments, pro
and con, is based substantially on the issues as stated in the bro-
chure and a brief reading of the complaint which I received two days

ago after I had already prepared my presentation.

It appears, as lawyers say, that the complaint sounds in tort.
That is. that it is based upon the principles of tort law and not of
contract. No violation of any alleged contractual sitvation is in-
volved. The plaintiff will have the obligation of, first, to cite
the particular constitutional provisions and statutes that the . -
fendants have violated, and for which a remedy is provided, to .
harm or injury of the plaintiff's son, that will entitle them to mone-
tary damages; and then, prove the facts by a preponderance of the
evidence to support their contention that their son's legal rights
have been denied or violated. And, with all respect, I do not

believe that they will prevail.

The complaint sets forth an introduction and then alleges nine
separate courses of action, all of which, by reference, include the

introduction, state certain alleged facts and each cause of action
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containing a variation of the main theme, namely, that the defe -

dants are liable to the plaintiffs.

I do not question that the references to the California Educa-
tion Code in the complaint are correct. Obviously, they are. But
I did note that the complaint does not allege any pertinent sectiong
of the California Education Code that provide any penalty for vio-
lations of e sections juoted. .

Further, I question that the Federal Constitution guarantees
any child the right to a successful education. The Constitution
does guarantee the right of equal opportunity to an education and

there is a distinction.

The Tenth Amendment tolthe Federal Constitution, as we know,
provides that powers not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people. As the responsibility for
public educe " on was not delegated to the United States, it was
therefore reserved to the States and always was and still is a

functicn of state government.

I have not read the California Constitution, but I will assume
that the portions referring to education to that extent, if at all,
do not guarantee an education, although I'm not certain because, as

I said, I have not read it.

The legal arguments in support of the suit are set forth in the
brochure; namely, three essential points: First, that their 18-year-
old son passed through the education institutions of theydefendants
but who, through the negligence, acts and omissions of the defen-
dants, has been deprived of an education and tne basic skills of
our society; and lastly, they seek to recover money damages for the
injuries caused by the defendants in the negligent, carelessness,

and careless discharge of their constitutional and statutory duties.



To prove the case, I think the plaintiffs will have the burden
of proving, first, establishing the law, the laws under which relief
is sought, and that violation of such laws entitle them to relief;
and then to provide by a preponderance of the evidence facts that

will support the conclusions alleged in the complaint.

I am aware that séveral years ago, Dr. Sandow‘hypothesized sub-
stantially the instant case and sent this material to 200 individuals
in the fields of law, education and government, and that 80 percent
of his correspondents forsaw such a case arising within five vears
and succeeding. I grant the accuracy of his prediction with res-
pect to the institution of the suit, but again with all due respect
to Miss Martinez and these 200 correspondents, I seriously doubt the

prediction of success. '

I will pass the question of whether a demurrer has been filed
by the defendants. I found out last night it has not been yet ’
because process has not yet been served upon the defendants and
after process has been served it will be in order for the defen-
dants to reply, and they may well first reply by filing a demurrer.
For those of you who are not lawyers, that is a pleading filed by a
defendant either at the time of the filing of the answer or later,
which in colloquial language says that assuming all that is stated

in the complaint is true, what of it; that no real cause of action

is stated.

So I will assume that the case has gone past that stage and is
ready for a trial on the merits, and accordingly, will suggest
defenses that I believe are available to the teacher defendants and

not necessarily in order of importance.
The first is the defense of laches, a legal doctrine by which
one whom might otherwise be entitled to relief may be denied relief

because the person waited too long before bringing the action.

Secondly, the defense of respondent superior. The teachers
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were not in control of the situation but were carrving out the duties
assigned bty the board of education and with such equipment, supplies.,
and supporting personnel as the board provided, and the board of

education should be the prime defendant, if at all.

Then, I would suggest that no constitutional provision or law
has been breached. I have not read the California Constitution,
nor have I read the California Educational Code, which I understand
is voluminous, but I am willing to say without having read these
documents that I doubt ;f there are any penalties provided for any
breach of the sections of the California Education Code relied upon

by the plaintiffs.

Next, I would suggest that the charge is vague. Does the
California Constitution or its Educational Code define education?
Does either set forth educational standards of performance by pupils
in precise terms that a teacher knows in advance his or her legal

responsibility and the penalty for failure?

Another defense would be that the schools alone do not educate.
A child learns from the day he or she is born. There is ccnsiderable
authority to the effect that a child's behavioral patterns are quite
well formed by age two and pretty much so by the time the child
enrolls in school. The parents, the child's playmates, his environ-
ment, all bear upon his learning ability and capacity to absorb.
Intelligence, per se, to whatever number on the IQ scale, does not
guarantee that one will in school learn to one's apparent potential.
Motivation, emotional stability and comparable factors substantially
determine to what extent a child will learn and a teacher has little

or no control over these very material factors.

Another defense would raise the question as to whether or not
the schools make a difference. Theré are substantial writings on
the question of whether schools do make a difference or to what
extent they do make a difference in a child's education. The lead

article in the March issue of.the Atlantic Monthly, by Geoffrey
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Godgsdon, carries the title, '"Do Schools Make a Difference,' and
the writings by Jencks, Coleman, and Pettigrew and Armor are dis-
cussed. So there is now a legitimate discussion of the question ol

whether schools do make a difference and, if so, to what extent.

Another defense I would suggest would be that of contributory
negligence. As the lawyers in the audience know, this is a doctrine
of tort law, though not applicable in all states. 1f California has
not abolished this doctrine in tort law, then the defense can set
forth, namely, that if Peter Doe cannot adequately read or write,
then he or his parents contributed to the result and the defense

would attempt to set forth facts to support this defense.

Another defense suggested is that of sovereign immunity. The
State cannot be sued without its permission. The California statutes
may, to some extent, allow somg sort of suits against the State, but
1 do not doubt the ability of an appellate court to find this
defense valid here if they consider all the impiications of a
favorable result, and particufarly to consider that defense in con-

nection with the other defenses.

Another defense I would suggest is that of the separation of
powers. Education is a function of the State. It is a legislative
function delegated to local boards, and I suggest that the jud-
iciary will not interfere. I remind you of Frankfurter's dissent in
the case of Baker versus Carr which related to political reappor-
tionment of voting districts, when he urged the court not to get into

"

"a jungle of the political thicket," and I would suggest that the
defense would well say to the court that it is not its duty to get
into the jungle of the educational thicket.

!

Assuming that the case does not fall as a result of a demurrer
being sustained or a motion to strike allowed, I believe that one or
more of the defenses suggested--and I'm sure defense attorneys will
think of others--will suffice to prevent the plaintiffs from pre-

e q !
vailing.
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The second purpose of the conference, as set forcth, is'to dls—
cuss the feasibility of pursuing this actlon in the courts and
prospects for other related actlon.' There is no p01nt in my
sugge.ting that the instant suit be droooed Obyiously Miss Mar- h,
‘t1nez and her associates believe in the case, and expect to win.~ "My
dlfferences with her on this po1nt are not unusual If lawyerS--
did not differ with regard to outcome‘of dlsputeS'between parties,
there would be hardly any litigation and little need for courts and
judges.. » .

1 ,

I suggest that not all inequities in our society--and certainly
Peter has been unfairly treated--are reﬁedied by the judicial pro~
cess or capable of being. remedied by the courts, and I think “his-case

=
is one that does not belong in the courts and that the ultimate

. decision will be to that effect.

-~

o
As to other possible related actions iflthis one Succeeds I
can anticipate teachers or school boards Sulng parents for damages
because of the parental behavior or failure to behave w1th respect
~ - to the child outside school hours that prevents the chlld from ~
properly learning- ln school Too many parents keep children up
late nlghts, do not supervise homework get drunk, create marital.
" d1sharmony in the home to the decrlment of the child's ability to
/o conceutrate on hlS school works keep children out of school for
1nva11d reaSons, get d1vorced - injure the emotional security of the
.child, etc., etc.

“Not only that,” but yésterday's Boston Globe contained an item
to the effect -that the dlrector of the Harvard'University'Center.y
for Law and Education, a lawyer-and_educatorl last‘night‘aéked:fOr
a bill of rights for children and has organized-a new‘gronp‘to be
named-The Children'sfbefense-Fund and said that parents"should push
for child neglect laws that don't already ex1st and push for en-
forcement of laws already on the books concernlng chlldren s edu-
catlon. And there is a movement now, partlcularly in dlvorce

cases and custody cases, to the point that chrldren;should be

r
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representec¢ by independent counsel when their own rights are invol-

ved,

So where one or more of the conditions 1 e¢numerated above are
present, I can imagine a child suing his parents if it's alleged
the child is guaranteed an education by the Federal Constitution,
which as 1 said, I'm not prepared to accept, unless what they mean
is an equal oppdrtunity to an education. The Gault case said that
the Bill of Rights is not for adults alone, therefore, they also
exist for the benefit of children. So why should a child not be
able to sue his parents for the denial 5f his constitutional

rights?

Such a suit, in my opinion, would be no more novel than the
instant one. Surely, parents have a responsibility to assist their
child's education or at least not to negatively interfere with it,
and a parent's failure in this responsibility to the extent their
teachers may be sued, why should not a cross-action be permitted by
either teachers or the child, or both, against parents? Somehow
or other, I cannot conceive the courts readily accepting these kind

of suits.

' The answer to Peter Doe's situation, in my opinion, is not to
be found in the courts, but in the several legislatures of the
states. There is a tendency to scoff at the American public schools
today and to blame them for many ills of our society, but people
forget or ignore the great and magnificent contribution of the
common public schools of America, with all its faults, that have con-
tributed to make our society what it is today, with its faults and
its virtues, though I say that on balance its virtues prevail. But
today is not the time to elaborate on that point, but neither should

it be ignored.

The backbone of American education is the teacher. Teachers
do not claim to be perfect, any more than lawyers, clergymen or the

total membership of auy group is.
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The third purpose is a consideration of the range of cftfects
that this case will have on the accoun.ability mandates sweeping
the nation. Until this case is decided in favor of the plaintifts,
I don't see why there will be any side range of effects. Therc mayv
well be increased discussion of accountability in the educational

arena, but that does not disturb me. That would be healthy.

I do not foresee any legal accountability. I think no one can
precisely describe what education is or how it should be adminis-
tered. The world of education is always in a tizzy over one necw
idea or another offered by those for or against the system in
vogue at the time. Since 1950, I have heard the cliches, metaphors,
words--'""team teaching, homogeneous, heterogeneous grouping,' ''8-4
plan," "6-3 plan,'" "comprehensive high school versus open high

school," etc., etc. ——and the vogue today is "accountability."

&
. There is always agitatior and ferment in the educational wg:/di/

and that is good, and now the principle of accountability i.ﬁdﬁtupic

on everyone's tongue, but the discussion has all taken g%ﬁ%e in the
o

educational world and they are talking about educacjugal accounta-

cad

bility, which I suggest is a different concgﬁj#ffom legal accounta-
bility. I know of no comparable discussid;,of the legal accounta-
bility of the teaching profession in current legal literature and

if we are talking about educational accountability, agai;, I ask
precisely what are we talking about, so that we have a common under-

standing of the issue?

It cannot be a simple statement that because a child goes
through the public school system and cannot adequately read or
write at age 18 that all his cteachers and the school board are
legally accountable for thnt result. The doctrine of res ipsa

loquitur is not applicable to this kind of alleged tort action.

In any €ves:;.if by chance the plaintiffs do prevail, I

1‘..“..."‘"&— .
wsuld expect that a definition df'E!&%%ﬂﬁmﬁiﬁgge legal accountabil-

I

ity of cducators will be a product of a favorable ;ggﬁfiz'ﬁqpm“
Q -
ERIC
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1 would further add that many states now, including l.assachusetts,
provide indentification of school board members and teachers when
sued on account of causes of action arising out of the exercise ot
their statutory duties and professional responsibilities, and,
again, in the event the plaintiffs prevail, in such state, the tax-
payers would pay the damages; and in the states that do not have
such laws, school board members will not be inclined to serve and

teachers to teach unless such laws are enacted for their protection.

The fourth purpoge is consideration of education as a process
versus education as a product. I will not spend much time to this
point except to say that education is not a product that can be
measured, weighed, manufactured, stamped out, all according to pre-

cise standards. To say that, is to wander with Alice in Wonderland.

. The argument that education is a product was considered in an

article in the Saturday Review last October and the authors then

asked: When a doctor or 'iwyer performs negligently, ignoring
proper practice, he bears legal responsibility; when school boards,
administrators or teachers behave negiigently in their instructional
duties, ignoring proper practice, do they bear major responsibility?
Do they bear any responsibility? And I submit there is no analogy.
To a doctor or a lawyer, the patient or client is a one-to-one
situation. Education is not. There is much more than the teacher
aleone involved in education. One would have to untie the Gordian

knot to isolate the various factors involved.

The author of thet article further says that when consumer
products fail to work the manufacturer or producer bears some legal
responsibility for the failure. When teachers fail to teach, do the
schools of education that produce these teachers bear responsibility
for their failure? Similarly, when students fail to learn, are
those responsible for their learning--schools, teachers, pub-
lishers and purchaser: of educational materials--legally responsi-

ble for student failure? I would answer that, no.
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‘ Lastly, they say when a consumer purchases a car, there is
implied warranty from the manufacturer and his agent to the pui-
chaser that the car will perform certain minimal functions, and it
it fails to do so, a suit will arise for a defective product. But
I calllyour attention to the fact that if a General Motors car fails,
the offender sues General Motors Corporation. It is the buyer
versus the General Motors. The buyer does not sue the people who

work on the assumbly line.

In the educational situation, the teacher is an agent of the
school board of an employee of the school board and does not bear
the ultimate responsibility for the process—--which I will not call

a product.

The author finally says that no one has definitive answers to
these questions since they have not yet been raised in court; how-
ever, legal cases that would raise these questions are plausible;
and he was right, because we have one; and he says that if the
answer to even one of these is yes, a certain legal decision might

alter the face of public education; aid that is quite true.

Now, to consider the political implications of this suit. The
question can only be answered, I think, on the assumption that the
suit will be successful and that until that time I see no political
implications. There is one suit that really held for the teacher
which is not exactly the same as this one but close to it, where a
teacher in Iowa was notified by the schocl board ther her contract
was terminated after she had taught in the system lor ten years. The
school board finally decided to dismiss her. She went to the United
States Court, where the jdge said, "The specific reason given
plaintiff for termination was her professional competence as indica-
ted by the low scholastic acccamplishment of her students on the
Iowa Test of Basic Skills and the Iowa Test of Educational Develop-
ment. A teacher's professional competence cannot be determined
solely on the basis of her stpdents' achievement on the ITBS and

the ITED, especially where the students maintain normal educational
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growth rates." |

This case is not in point but is close to it. Assuming the
plaintiffs prevail, then I would anticipate, first, a plethora of
similar suits across the nation. If there are about 40 million
students that attend the public schools of America and if we conser-
vatively estimate that probably 5 percent are having an unsatisfac-
tory--which is a euphemistic word—--experience, then one might antici-

pate 2 million parents bringing suits claiming damages.

‘ 1t would require a political revolution in the field of public
school education. This revolution would involve reconsideration and
analysis of the training of teachers and administrators and the
administration of the schools and a complete review and overhaul of
the present system. It would cost potentially billions of dollars.
It would open Pandora’s box and once opened it would not be closed,
and it would substantially--very substantially improve the economic

status of the American lawyer.

The next purp~se is to take a hard look at the educational
leadership from the responsibility for access to the responsibility
for results. In the first place, I do not agree that the educational
leadership now has any responsibility for access. The responsibility
for access flows from the power that the states have over public
education by virtue of the Tenth Amendment and the constitutional
provisions of the several states and the state statutes. The edu-
cational leadership has no responsibility for access. They have
no power to make children go to sdhool. That power belongs to the

state, to the legislatures of the several states, although it is

delegated and exercised by professional educational personnel.

Accordingly, if the suit is successful, I do not see any
transfer of educational leadership responsibility for access to
educational leadership responsible for resultsj; but, rather, a
transfer of state responsibility for access to educational leader-

ship for responsibility for results, and that transfer does not
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make sense.

If the educational leadership is to be resbonsible for results,
then it should have the power to determine what students should
be admitted to the public schools and power to determine what stu-
dents should be excluded. One can analogize such a situation to

what caused the Boston Tea Party. Taxation without representation.

‘For the reasons suggested earlier when [ discussed possible
defenses to the suit--namely, that the public schools, at least in
Massachusetts, are required to admit all children, those with IQs
as low as 30, emotionally and physically handicapped children, mo-
tivated children, unmotivated children, geniuses and dopes--how
can one hold the school btoard and teacher accountable when in far
too many cases what the parent expects and wants the school to do
for his or her child is not always possible or consistent with the
potential of the child, which the parent usually is the last one

to recognize?

I conclude by suggesting that the suit and the questions involved
are provocative and although, if asked, I would advise against
bringing the suit, I do compliment Miss Martinez and her associates
for thei~ imaginative and creative thinking in drafting a bill of

complaint and their willingness to institute suit.

. I have an ,appreciation of the failure of our schools in too many
cases when they should not have failed. At the same time, one must
realize that not all children can necessarily succeed in the public
school situationj and as to the situvations where the children should
succeed but do not, the fault is not necessarily always that of all
the teachers. Obviously, there are incompetent teachers, as I said
before there are incompetent lawyers, doctors, dentists, clergymen
and what-have~-you. However, the latter situation is a one-to-one
relationship, an ad hoc situation, doctor/patient, lawyer/client,
and the person aggrieved has a remedy through professional associa-

tions or even in the courts by statutes that entitle them to relief.
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But I suggest that that situation is not true in education.
Not since Mark Hopkins sat on a log and a student sat on the other
end has there been a one-to-one situation in our public schools.
In too many of our schools there are over—siéed classes, antiquated
buildings, a lack of necessary supplies and equipment, and a lack
of required supporting personnel. The teachers are not responsible
for these conditions. Neither should they be held responsible if
under such conditions or variables of such conditinns some children

do not learn.
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DISCUSSION

QUESTION: This suit is against the schco. board, the local

public school system, not against the teachers.

MR. FREEDMAN: Yes, but 100 John Doe teachers are named as
defendants.

i

MS. MARTINEZ: Not 100 teachers. There's 100 John Does.

MR. FREEDMAN: 100 employees of the district referred to as

the relevant teaching staff.

QUESTION: As against the school system, how sure can we be
that the rationality of res ipsa loquitur would never apply if
you assumed the situation where the person who's been in school all
the way through high school couldn't ever learn the alphabet, .
couldn't count to 20, and that situation had never been called to
the attention of the parents? Wouldn't there be a basis for the
application of the doctrine of rationality of res ipsa loquitur?
This situation here is merely one of degree and we don't know what the

exact facts are.

MR. FREELMAN: I'm not a specialist in tort law and I remember
very little of it, except from my law school days a long time ago.
What I remember of res ipsa loquitur requires that the defendant
would be in sole, absolute, independent control of the situation that

caused the injury.

QUESTION: The defendant being not the school teachers but the

school board.
MR. FREEDMAN: The board of education.

QUESTION: They are to be ultimately responsible for the local

public school system.
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MR. FREEDMAN: No, because I think the defense would be that
there's more to it than the board responsibility. There's the
home environment. There are many other factors that are involved
in education besides the mere five hours a day in school, and I
dor't think the res ipsa loquitur doctrine applies. The child is
learning all the time outside of school. The negative factors that
may prevent him from learning in school he may have acquired outside

the school.
QUESTION: Then they can always come back--

QUESTION: My understanding is one of the questions in this
suit is the fact--and I don't know whether this is a fact or not--
one of the facts alleged is that the parents were never apprized
that the child was not producing, which is a different situation
than a child who can't produce. The parenté were not apprized of

that fact. Is there not some responsib.lity--

' MR. FREEDMAN: I'm not questioning that Peter Doe has bezn
hurt. I'm not questioning that he got a raw deal. I'm not ques-
tioning that his parents got a raw deal. I'm merely questioning
whether they have legal redress against these defendants, and that's
not the first case in our society where people have suffered harm

without being able to remedy them.

QUESTION: I'm not a lawyer, but I understand that the Iowa
case that you mentioned, the Supreme Court found a person couldn't
be fired because results on tests were attributable to some defi-
ciencies in that specific test, not necessarily all standardized

tests.

MR. FREEDMAN: 1 didn't éay that case was entirely similar
to this one here, but it did touch on it where they sought to fire
a teacher because certain children didn't perform up tc the norms

that were established.
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QUESTION: 1 believe you said at one point that vou didn't
think this was really appropriate to be resolved throngh the courts,
but you did allude to legislative action. Would vou spell that
out a little? What do vou think a legislature might do if its object
was to increase the level of learning of basic skills, say, parti-
cularly for perhaps low-income kids who are the kids who, bv and larue,

seem to be at the bottom of the heap here?

MR. FREEDMAN: 1In line with the other suggestions made earlicr
today, as to methods and procedures that would more cffectively
guarantee or ensure a child such as Peter to acquire these skills,
the legislature should vote the funds to implement these programs.
We are all familiar with the fact that to get money for education is
a horribly rough thing today, "and you're from Massachusetts so vou
know what is going on there and you are familiar with the Boston
school situation. 1It's a question ¢f money. The legislature
provides the money and it's their responsibility, and what you're
really saying in this case is that a person, in a sense, is suing

the state. I don't think the state will accept that kind ot a suit.

The theory of sovereign immunity goes back to the old doctrine
that the king can do no wrong and when the king wants to rake advantage

»f that position he will, or at least I think the courts will.

As a practical application, what do you think the appellate
court is going to do with this case when it hite it, or the Supreme
Court of the United States? To find for the plaintiffs would open
up a potential of two or three hundred thousand comparable suits.

It's just unrealistic politically even to accept it.

Charles Evans Hughes, years ago, said, '"The Supreme Court

' and there's a lot of truism there.

follows the election returns,'
I would also suggest'that appellate judges understand the financial

facts of governmental life.
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VOICE: Let me offer a hypothetical opinion: going through
!
your defenses, I'd say that the sovereign immunity is no defense¢ on
a constitutional issue and that in view of the California statute

that that's not applicable here.

As far as your question.with regard to respondeat superior, |
find in your favor at this point, but I want to make clear that
1'm not ruling that a board of education--where a suit such as this
has been brought, a board of education may not set standards and applv

them on whether to retain or fire a teacher.

The offer of proof on the demurrer in the complaint is sufficient
for this stage in the proceedings and that would not be an objection

to letting this action proceed.

As far as contributory negligence, the c¢hild himself cannot
in this situation be charged with contributory negligence becausec
of his age. As to the parents, the facts do not support an argument
of contributory negligence because they inquired into the process

and the institution did not respcnd.

With regard to the question of laches, we have a problem.

Let the proof be put in before we make a judgment on that defense.

We do have a problem with the relief requested, specifically
damages or in terms of money, and not in the form of declaratory or
injunctive relief. We are aware of the cost or financial burden
which would be imposed upon the state if we were to allow all students
to recover monies without allowing boards of educztion the opportunity

to correct the wrongs in the system.
We come now to the particular plaintiff involved, and that is a

plaintiff who is no longer in the educational system but somebody

who has left the educational system.
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IComing back to the relief requested, we find that we could ot
give money damages. The most we could find would be that should tiwc
complaint be amended to request supplemental education programs
to be borne by the state or, i(or a student who is in the svstem, !
to require declaratory relief or injunctive relief requiring the scheo!
district to give some remedial relief =nd apply the results ot the
tests which they have been institut.ng, we do not form a judgrment at

this time.

We dismiss the complaint at this time but leave the plaintit!

permission to replead with a different request for relief.

MR. FREEDMAN: Excuse me, but boards of education alone cannot
correct the conditions because frequently boards of education are not
fiscally independent. They are dependent upon the municipality or

other sources for their money.

QUESTION: 1Isn't the State of California the defendant in this

action?
MS. MARTINEZ: Yes.

QUESTION: Would you believe the same if the suit was against
the school board because somebody was injured by a bus which was
negligently maintained? Could the school boérd argue that the reason
that they--as a defense--that the reason they didn't maintain the
school bus was because their budget had been cut; whereas last year
they had 500 people taking care of these and this year they only have
10? The suit would still lie, wouldn't it? There would be no defense

that you could hide behind the legislature.
MR. FREEDMAN: 1 would agree with you that the school board

would be liable, but the law of negligence of torts is clearly

established and that would not be available.
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QUESTION: But the mere fact that they are not in contre,

the situation would be no defense.

MR. FREEDMAN: No. They do have--

QUESTION: That they couldn't vote themselves the monev’

MR. FREEDMAN: They do have a certain amount of mouey tor b,
transportation. They could have chosen to run fewer buses. Thev
did not ,have to run the maximum number of buses, some of which wuere

defective.

QUESTION: Somewhat in line with that, I just wonder to what
extent your objections would largely fall away if the theory were
not one of negligence and if money damages wers not the remedy
sought. That is, to what extent are you opposed to the concept ot
holding a school system accountable in principle, and to whai extent

are you opposed to the particular formulation of this lawsuit?

MR. FREEDMAN: I speak here only narrowly, as a lawyer defending
teachers. As a lawyer defending teachers in the context of this casc,
I think T can use and assert every possible conceivable defense. 1
would use every strategy and trick I have in my command to win the
case. As a lawyer for the defendants, I'm not involved in an
intellectual discussion of the situation. My client is being threatened
with a suit for money. I'm not here as ner lawyer to get involved
with the educational theoretical arguments. All I want to do is save

her from harm.



PRUSENTATION BY THOMAS F. GREEN, DIRECTOR, EDUCATIONAL
POLICY RESEARCH CENTER: "PERSPECTIVES ON THE LANGUAGL
OF EDUCATIONAL POLICY AND CHANGE STRATEGIES."

MR. GREEN: 1'm going to speak very brietflv and very simplv.
I want to simply lay before you three or four claims that I hope
will place this case and the controversy surrounding it, and the
controversy tﬁat's likely to emerge--discussion of which we have

heard today--in some historical context.

1 probably ought to say that 1 start from some assumptions. I
start from the assumption that I feel is confirmed by my own personal
experience ‘and the experience of others, that the world is pretty
complicated and, also, that it's likely to be, from time to time,
pretty cruel; and indeed, that it is more often than not likely to

be unjust.

1 insert that because some of the things I want to say may seem
to you to be excessively hard, and to some of you, I'm sure it's
perhaps downright immoral. But I want to make these statements
because 1 believe that they raise issues about the conceptual problems

that we are confronted with in dealing with this problem.

The first assertion I want to make is that success leads to
problems. I want you to place yourselves back in a period of time
somewhat earlier than the period that Haskell has talked about or
drawn on in the way of precedent. Imagine yourselves at the beginning
of the century. It seems fo me extremely unlikely that this case
would arise with the same kind of social ideological persuasiveness
in 1910 as it can arise in 1970, and there are a variety of reasons

as to why this may be so.

For one thing, we have gone through a period of fantastic
growth in the educational system in this country to a point at which
it can be argued that the system that we spent nearly a hundred years

developing has now reached a stage of maturity. Some people would
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say senility. And that both the social values and the area of public
policy which led us originally to develop that svstem of education
now no longer suffice to justify it. We are, in effect, in the pousiticn
of the person who's playing the old familiar game of the "answer man."
"Here's an answer. Tell me what the question is.'" We now have
to answer to an educational problem. It's taken us a long while
to gét it and now we've forgotten what the question was.
|

We have a system. Tﬁe kind of motivation, social movement
that produced it was a peculiar alignment of friends of youth,
allies from business and industrial community, people within politi-
cal sectors of our society which could be allied, and certainly
roughly drawn coalitions existing from the 1860's or 1870's up to
the middle of this century, which have in a sense accomplished many

of the goals that they set out to accomplish.

We are now enéering into a period in which the growth of the
secondary system in the United States is going to level off. 1It's
not going to grow proportionately to the size of the school-age
population any more, and as that occurs, certain things are likely
‘to happen. Uet me list some of them.

First of all, what counts as an educational benefit is going
to change. When Jefferson articulated certain noticns about why
we have public education in this country he didn't really articulate
a very large system. Three or four years of education was enough
to give youthe rudiments, to give you the normal activitie5 to
enter the social system which was the arena in which basically you
received your education, except for some kind of ﬁatural aristocracy.

|

He acknowledged there was an extraordinary range, if we were td view

it this way-—an extraordinary range in the distribution of Vhat
kinds of educational benefits anybody would get from going to school
and, for the most paft, education wasn't lodged in schools in his

mind.
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’ As we imagine the emergence of this comprehensive secondary
system that we developed in the 20th century, reaching a puint ot
its climax, there's one very significant thing that is like:lv to
happen at about the time when you emerge into the last 20 pz2rcent
increase in the growth of that system, and I would suggest tu vou
that one thihg necessarily will happen--it happens to occur in
most countries that proximate the stage of educational development
that we have in this country--and that is that there will be a
very interesting transformation in the relationship between what
you gain socially from completing your education as over against
what you suffer from not getting it. That is, the relative
advantages that you gain over other portions of the population by‘
having a high school education are going to fall to negligible
size. The liabilities that you are going to suffer from failing

to finish a secondary education are going to grow astronomicallyv.

To put it another way, I'll say something rather uncharitable.
When you view it from the point of view of the national or aggregate
state of the educational system in this country, it couid be argued
that the reason we have a dropout problem in this country is not
because we have lots of dropout --because we have had fewer and
fewer for 70 years--but we have a dropout problem because we are
reaching the point where we don't have very many; and under those

circumstances, being one is a hell of a disaster. It becomes a

real social liability.

That's one of the reasons why the failure to learn minimal
things within the educational system proves to be a very serious
desperate liability to an individual now, whereas it may not have
been anywhere near as serious a problem in 1920 or 1940 or even

in 1950,

Equal educational opportunity means different things as the
system expands. It is likely to mean that it is, on the one hand,
in the early stages of the development of education in the country,
one of the first ways equal educational opportunities was interpreted
1
i
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is that you must provide some schools for every child. Llf thure
are some youngsters who don't have a school they do not have cqual

opportunity.

Once you reacﬂ the point where there's a schocl for every child,
you're likely to discover that they don't all have equal services,
and if they don't have equal services you're likely to insist
that they don't have equal opportunities; and when vou get edual
services you-discovef that they don't have equal results; and when
they don't have equal results you're going to discover that probably
the relationship between the results you do get and equal life

chances doesn't balance out.

' So I'm suggesting that as a part of the mere historical develop-
ment of the educational system there is 2 process whereby equal
opportunity means different things at different stages, and this
case is én expression of the fact that we are at a very advanced

stage in that process.

We are beginning to focus--whether the judge agrees or not--on
the area of social thought, policy formation, and the allocation
of public resources. We are beginning to focus on, not the problem

of equal access, but the problem of equal results.

Similarly, one 1s likely to find that the 'issue of accountability
is going to mean different things. I suspect that the requirement
that the schools in Massachusetts be open to everyEody is not
in fact a réquirement which was always there and it probably was
not a requirement that was there during the period of time when
there weren't very many youngsters. In short, the accountability
any district or its school committee, as %n that state, has to
yield to will be first probably an accountability to provide some
services to everybody. It will eventually turn into an accountability
to make sure that there are some comparable services, and-then you

will begin to get a different kind of accountability.




We are just now, I believe, emerging into a period in history
within which the issue of accountability is not going to be inputs
but outputs. . It's going to be, for the first time, assessment on

the quality of the educational process.

Let me suggest one other kind of related observation. It
is sometimes said that there's a problem as to what the significance
of the high school diploma is. Here's a youngster who has a high
school diploma and it doesn't represent anything, although it's
used for certain purposes within the society. I would suggest to
you, similarly, that one of the conditions that has to be satisficd
in order for the high school diploma to be used as a séreening
device for entry into employment is that there are one whale o1
a lot of people with high school-diplomas. In 1910, if you were
runﬂing a country store and you were looking for a youngster to
help you, if ten young people apélied for the position and only one
of them had a high school diploma, you wouldn't be likely to reject
him or reject the other nine simply because ﬁﬁey hadh'f finished
school. You are not 1ikel§ to do that under conditions where five
out of ten apply and only five have the diploma.. But when eiéht
out éf“fen come in and they have it, it's very much more likely

that we would apply the diploma as a screening device.

In short, the rise of credentialism and the meaning of that
diploma as a social credential as a kind of negotiable instrument
is also very closely related to some transforming metaphors and
some changing ideas about what the value of that experience

is supposed to be.

One last observation connected with this same point. I'm
suggesting to you, in short, that success bfeeds problems; that
the~drop-out problem is the consequence of the fact that we have
had an extraordinary amount of success in getting a lot of people

through the secondary system; that credentialism is a consequence

partly at least of the fact that we have had an extraordinary amount
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of success in expanding that educational svstem to incerperate

everybody.

One last observation about that same transformation. 1t happens
to be true of every developed educational system that [ know of
in the worid, with one conceivable exception, that no societv in
the world has ever been able to expsnd its educational system to
include people within the lower class or the lower income quartiles
in proportion to their numbers without first saturating the svstem

with beople from the upper classes within the upper income quartile.

In other words, it is possible for any society,.depending upon
the structure of its educational system--and then it would occur
at a different point--but it is possible to formulatela general
rule which will d2scribe which people will benefit first, second,
third and fourth from any given expa“sion of the systém. So,
if you approach a pdint at which you're in the last phase, as it. '
were, to the completion of thé secondary educational system, you're
likely to find, among other things, that the group of last completion
that I referred to will be from the lower socioeconomic groups-

within sbciety.

Now I'm going tec get to the case here in a moment, but the
point I want to make is that that seems to be an extremely
intfactible element of the behavior of educational systems ‘in
general is purely a contingent fact. I don't see any reason in
the nature of things that that should have to be so. Certainly
we don't assume that talent is distributed along those socio-
economic criteria. Indeed, graduate school enrollments are in
fact distributed in exactly the opposite way. Thev are predominantly
from lower middle-class and lower-class people of those family

vrigins.

The point I want to make with respect to the law of last

entry is that as you press on to the final stages of any educational
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system, at some point that is regarded as terminal, you're likelv
to produce the problems which we have in the United States tuday
and those problems are likely to be accompanied by iusistence oncu

more on accountability. Success breeds problems.

By the way, let me add just one last comment. Please note
in the process of this that the meaning of compulsorv education
changes. It changes, in fact, from a circumstance which was
originally imposed as a matter of legal obligation, as the parents
could be held accountable, and it's rather interesting that three
years ago when I did a little telephone survey, a little study in
the State of Massachusetts around Boston, trying to find out when
was the last time and what was the nature of the cases that appeared
in courts with regard to school truancy, the only ones ! could ever
find that ever really appeared in court were on the part of parents
" who would be judged by any reasonable man' to be quite competeht to
educate their own children. They were brought into court to be
beld accountable for not having their youngsters show up in the
schools, whereas in the Cify of Boston it was easv to arrive at a
figufe of somewhat over 4,000 youngsters who were out of school all

the time,

The nature and the function of the law here is anachronistic.
It had not yet kept up or transformed itself to accord with what
had become a changing social meaning of the concept cf compulsory
education. My suspicion is that you éould remove compulsory
education laws completely and it wouldn't affect school attendance
very much at all. It's not a source of your compulsion of going

to school.

The second claim I want to make is really in the nature of a
question which flows from these remarks already and that is, it's
only under certain social circumstances that this case which we're
dealing with today is likely to arise. I have already said some

things about that. What's involved in a case? Well, people lose,
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but people have always lost. I start with tnat assumptfon. Ou.

can say, as Jim Kelly did this morning, the system treats indivicuai-
badly. Well, that's true, but, I would invite you tu read som
accounts of schools in the 1880's and reflect on whether thev treat

the people very badly now.

That isn't likely to make a case arise, when peuple are treatec
badly or some people will lose. I think what's likely to make this
case arise only in certain periods and not in others is the tact that
that completion of the secondary certificate is just damnably
crucial and the fact, secondly, that it is supposed tc represent
at least some minimal level of achievement. It is supposed to
represent at least some stage at which an individual is to be
functionally literate.

!

I think it's important to keep in mind that this case.deals
not with education in a very real sense, in which it deals with .

a very concreteAspecific thing that can be asserted--that is, a
reading level, a sufficient reading level to allow one to do some
very elementary things--though I would agree with what Judge Freedman
said about the nature of education, I would nect agree and, indeed,

it doeé not seem to me reasonable ‘to take those ambiguities and

say that the assertment is whether a person has a réading skill atu

a certain- level is all that difficult to fix. It isn't that difficult

to fix.

The suit deals, in short, with minimum standards and with the

social significance of having those minimal standards.

The third c¢laim I want to make is about accountability and I
suspect that won't be around very long as an issue. By the way,
accountability 1s not just the discussion in the educational community.
It probably wouldn't be a discussion in the educational community

at all if it weren't a hot issue in the legislatures.
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But to get back to my point, 1 don't thiuk it's goiny to e
around as an {ssue very long because {f it really s a serious
aspect ol the nature of our educational process then transterming it
wiil have to go far beyond reading comprehension skills and so
forth, 1t will have to go beyend those issues which are filled
with such political controversy, which are so much at the heart ot
those things that are essential to education. [ deubt very much
that accountability as a basic feature of the system that goes
beyond the determination of certain minimal standards is Fikely tao

be a hot issuc within the policy arena very long.

Let me make one last observetionh That is, that along with
the general view that the world is, after all, pretty cruel and
unjust and complicated, I think I would also at least throw out tiwe
following hypothesis: There are severe -limits in the degree to which
we can ever anticipate changing the distribution of achievement
either within the schools or outside of it or any way whatsvever.

There's only one movemeﬁt-thatﬂl know of in education which
really addresses itself to that problem, and that's really the ’
problem of accountability, and that's the mode that is sometimes
described as massive learning. 1It's rather interesting that in the
idea of massive iearning everybody can achieve the same level,
but the trouble is, it takes them anywhere from one to five ti&os
.as long. 1It's rather interesting that the stenda%d rule of thumb

has always been distribution of achievement is about one to five.

['m just pointing to the fact that there's‘something terribly
intractible about the distributional characteristics of who appears
at the bottom and who appears at the top in some scales of achieve-

ment.

, I take it what this case has to do with is the demand that
- there be some kind of minimal point in that distribution of
achievement with respect t0 certain skills below which nobody should
be permitted to fall. That's the issue. It carries with it; then,
i . . .
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the implication that it is possible to attain witirin the cducaticaal
progess the conversion of pedagogy into a kind of technology. That
is, it does carry with it the implicit assumption thHat there is

way of providing a floor in that intractible distribution, a bottom

below which nobody will be permitted t. fall.

I.think this is a highly debatable questionable assumpticu.
Imagine what would be the case, in fact, if you could find the
technique which would assure that every youngster coming out of
the school would be able to read at a certain level. That would bepin
to represent something like an extraordinarily powertul technique,
some extraordinarily powerful device. I'm not sure it would improve
the relative position of anybody in that scale. I'm'ﬁot sure that
the people who attpin that minimal level would be any better off
in the social world around them than they are now, because any
time you can develop such a potent educational te_hnique as to
guarantee that nobody is going to fall below a certain level in
reading skilis, 1'11 bet you that that technigque is going to be
applied by thdse people who are already at the top-of it and the
range in the distribution of achievement is going to become extremely

great.

What I'm suggesting is that-the social prob}ems confronted

- with this--the sqcial difficulty—--the nature of the disaster, the
nature of the harm that was done to this young man, is probably

not going to be iﬁprovea—-is not probablyvgoing to be met and is not
probably going to be remedied by the introduction of such a
technical skill, such an improvement in pedagogy. 1 think that's
unfortunate. I don't see that, in short, as a solution to the

issues.

Let de‘make one last quick observation. That is, I don't
think it sheould be lost sight of and I think it has been lost
sight of that there are some things in the story of this case

: \

which are just plain wrong. If there's no redress for just nlain



_invumpvtcntc. stupidity, laziness, cto., on the part of pooplhe
within the cducational system, then [ think we have got to o b
the point ot fooking for 4 mode of accountability in an vta witig
wialch vur whel: language about education is poing to change. W
arcv going to gu beyond that. We are going to have to besin to tin
new legal metaphors, new legal arenas within which the language
can be tested, some new language that is going to eventually

transform what law will admit.

This scems to me is what in the long run ot history is what

goes on within the courts and within litigation.

1 hope this is not taken as an uncharitable remark, but as
the judge was talking 1 was reminded of my acquaintance with a good
muﬁy people in legal colleges, in law colleges around the countrv,
and the fact that I'm extremely impressed alwavs with the certain
intellectual quality that they represent, which is the disposition
to define a problem first of all very specifically, which is 1
marvelous thingnbeéause it makes you think concretely about the
issues; but, secondly, their incapacity to look very far back into
precedent to be impressed.with the fact that there mav be brand
new ways of taking a look. There may be, in fact, new precedents.
There may be new metaphors that are constantly emerging in the law,

new metaphors and new anal%gies under which redress might be swught.

I have in mind specifically tbe things Susanne said this morninyg
about the teacher who commanded a certain book to a youngster
because she liked the material in it, even though she knew he

couldn't read it. That is really stupid from the educational viewpoint.
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DISCUSSTON

QUESTION: One ot the interesting puints vuu were Zianiny
the beginning has a lot to dv with where we are and what we ate.
You were talking about the development of svstems and that we ‘.o
developed a secondary system. Maybe as a class ameng naticas,
mav have, but then, going back to the individual, 1'm not sure

that we have develtped within this zroup here.

Unfortunately, ESEA made the assumption that there was o highiv
developed system and, therefore, that what was necessary was
remedial programs without considering whether anvthing had been
developed in the first place. This is what we often get hung up in,
examining where we are in the development process and mavbe redetining
for further development as opposed to coming in and saying that we

need remediation without even really having a system of development.

MR. GREEN: Let me just make one poin* In cennection with what
vou're saying. That is, that when I say a fully developed syster,
I'm saying that for a long, long while in this country the motivating
force, the ideology, the sort of basic fundamental beliefs that led
to the development ol that system of comprehensive iastitutions
was one that tne benefits of those are to be accomplished by
everybody attaining a certain level; and that was predicated ua
the assumption that in a previous period of history it was discovercu
and has been asserted repeatedly since then that attaiﬁing at that
~level brings certain differential benefits to you subsequently in
life.

Now, there are two assumptions involved in that general value _
«vr ideological position. One is that everybody should benefit from‘/
the same educational system as those who had previocusly benefited
from it. Once you accomplish that, you will have destroyed the
basis upon which that policy was implemented because as soon as

everybody goes through it there won't be any differential benefits.
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So when 1. say there's a maturc svstem, i'm not suggesting Lhat
thgre's a mature flexibility and an elaborate iufrastructure ov
adwinistrative system. I'm suggesting only one thing, and {t's
quantitatchfénd it has to do with attalnment. That is, that the
rcasons within the American'culture within the Amevican society,

for the constant expansion of secondary ducatlon were reasons which

" had to do with acces5 and attainment and it was assumed throughout

that certain benefits would flow.

Once you reach the point whero those benefits are no longer
available differentially to those who finish the system, you've got
to turn yourselves to the problems of control. I[t's the natural next

step.

bo T would agree with you that ESEA dld assume that therc was a

mdnageable system or 1t could be strengthened
QUESTION; 1I'm thinking of Title I particularly.

MR. GREEN: All right. You're reiterating, in a sense, the
dcvelopment of the thesis I was maklng Another way of putting it
is to say that once you reach a certain stage, at least within Ehe
Ameriqan scene, the fundamental question now'becomes what is it that
these institutions are good for” Are they good for their results?
Are they gcod because of the nature of the process w1thln them? What
are they good for? I think that's a fundamental transformatlon that

will occur.
‘ QUESTION: I hear you saying two things. First, that in a
relative sense, there's alwayé going to be a bottom quarter and

that even thoﬁgh one might raise the floor‘there}s still gdiug to

be people that in terms of achievement are going to be in the bottom
quarter, and the social‘disadvdntages of being'in the bottom quarter

may -not- be,much affected by moving the floor.
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. Second, in this particular case, it's reallv praetty -outrageous

that we don't have a floor that is high enough’ to support Peter bDoe.

Now, what L'm wondering is, if you were advising a legislator--
taking this out of the context of the court for the.momént——what
would you think about a legisiative floor which implicitly said,
"Whatever else we do with our educational resocurces, we are going
to make sure we have spent enough.to,give somecne the_iiteracy Lo

read, not the New York Times perhaps, but the New York Postf}

Could you speak to the social issue and the economic issue of

- whether this would be a very rational thing wo do?

MR. GREEN: Well, first of all,. let me clarifv one thing.
I'm not>séying that it's uﬁfortunéte that Peter Doe has the level
of reading.th;t he has. What I was saying is, what seems to me an
absolutely intolerable condition to have to put up with is the
incompetence in the system that Susanne described. In other words,
I'm saying I don't believe, frarkly--I'm not optimistic about the
pdssibilities of improving the position of people at the bottom in
that distribution, but surely, nobody should have to put up with
the stupidities and the incompetence of the kind she described, and

I think ‘that's part of what Jim Kelly was talking about.

Now, with regard to the ‘legislator asking what do you do to

affect the bottom of that, I would frankly say two things. Onc,

1 would not necessarily buy the assumption that it ought to‘be done

by the schools, since,;after all, the assumption that soméhow the
sghbbl system is the mode of education is part of what has produced-
a lot of these problems. So I would encourage them to explore

what some other aséumpcions are and-then; secondly, 1 subpose I
would encourage them to explore what the ﬁechnical difficulties?

are in those other assumptions.
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‘ QUESTLON:  If [ could just focus a minutc on the emplovment
sector and assune that the social aspects of education relate only
to employment, would you think it would be fair to say that as
the job market gencrally becomes mor2 sophisticated and the demands
more sophisticated, skills that th: education system defined,
bowever broadly, as appropriate ought to move in some kind of lock
step; that is,lat least the lower quartile of those coming out of
the education system ought to be eligible for the lower quartile of
jobs in terms of their sophistication; and the social problem oceurs
when they fall out of sequence or out of synchronization, where thosc
in the lower quartile coming out of the education process can't cven

reach the lower quartile of jobs?

[{ seems to me that's one way to view the two historical

trends.

MR. GREEN: As a general principle, I would regard that as
one of the conditions under which you would say the system is
relatively just in its dis.ribution of whatever goods it distributes,

in this case, certain skills. 1 agree with you.

QUESTION: And T suppose the only other thing is whether the
education system, in determining who falls into which quartile end
of the process, merely engrave in stone the situation it first
comes to grips with; that is, if ydu can take the lowest quartile
by socioeconomic factors and assume they are going to wind up in
the lowest quartile at the end of the education process, then what

the process has accomplished is at least limited.

MR. GREEN: Yes. There are two assumptions you're making.
I would agrce that would be a better system. It would be a better
match between the educational system and the employment sector,

I would agree.
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There are two assumptions you're making, though, that 1 would
want to seriously examine. I don't know what the answers arc.
One of them is, is it necessarily the educational svstem that should
be charged with the responsibility of making that match? I think

that's an open question.

. Secondly, the other quesfion I have is whether or not in
fact the assumption that those levels of skills are necessarily
more sophisticated. I'm terribly impressed, living in central New
York in a rural area, knéwing what I do about the level of sophisti-
cation and the certain knowledge that people had in 1840 about things
that practically nobody knows about today. What goes under the
heading of inéreasingly sbphisticated skills is very often simply -

a displacement of certain skills for others.

The old skills used to be learned very often outside the
schools, provided by the society in certain other ways. Let me
point out again, I repeat, that being a dropout in a society where
50 percent of the people are dropout is no real problem because
what that means is that the society is obligated somehow to provide
alternative activities to being in school and providing those
alternatives is likely, even willy-nilly, to provide chances for

people to increase their skills. It did happen that way.

But by assuming that all of these things somehow must be
1;dé;alfﬁufhe education system and that the expansion of that
system is the way in which you do it, you do all kinds of things
to the relationship between the school and the rest of the society
simultaneously, and that means then that you have to rethink what
that system is for operationally, and that's where I see these_kinds
of cases serving to force us to reexamine where, by what means, by
what institutional devices, we seek to accomplish the balance

between skills and employment and lots of other things, too, that

we were seeking originally.



QUESTION: I guess I'm just reacting in part to the notiuvn
that increasingly is being aired, that let's not glamorize or put
into more favorable light the way the public schools used to
operate, because they have always been bad and, as vou point out,
maybe they were worse; but my only feeling is that maybe we have to
view the grocery store clerks of 40 years ago as the computer
programmers of 10 or 20 years from now. Maybe those will be
society's menial jobs, but obviously at a somewhat higher level of

sophistication.

MR. GREEN: Why do you say "a higher level of sophistication?"
Who were the second generation computer programmers? First generatiocn
computer programmers were engineers or mathematicians, but the
second generatior were people who couldn't have possibly had any
training in it. How did they do it? They couldn't conceivably have

done it through the schools or any educational institution.

‘ What I'm suggesting--I keep hammering away at this--don't get
ﬁhe idea that the minimum is somehow more sophisticated and therefore
somehow should be done within the school system. I don't know
that that's any more sophisticated than all kinds of things that
people used to learn 100 years ago. 1I'll agree that the require-

ments of fltose roles, of all kinds of adult roles, do change.

’. There is an argument, in short, that I don't know if anybody-
that really holds to except people in education, and that is that
as the society develops, becomes more comblicated, Becomes more
organizational, etc., more technologically oriented, the skills
required are more sophisticated and therefore they require more
education. I can't think of a shred of evidence to justify that, but
I can see an awful lot of public interest or self-interest on the

part of people who say this.

Take another hypothesis, another one that was mentioned today.
Why not have the society provide some legal claim to reach a

level, some kind of minimal level, in a year or two after completion
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of high school? My answer to that is, if you can do it in 13 vears,
why can't you do it in 12; and if you can do it in 12, whv can't

you do it in 11? What's so magic about 12 years, to begin with'

This kind of problem, where you meet the minimum standards
and what that means must be divorced from the idea of completing
secondary education is what I'm trying to get at, and, therefore,
these issues don't all get lodged in the system. They have got to

be examined in the light of what other institutions can contribute.

QUESTION: An important assumption underlying a lot of
statements you're making was the normality of the normal curve. Per-
haps most people are aware that it's really called the curve of

error except in distribution of high ground.

One of the statements you made .is if we raise the minimum
threshold of learning you will still have a long dispersion of
people over a iong route, but that's not necessarily so.

{

MR. GREEN: No, it isn't necessarily so.

QUESTION: By individual instruction they found differential
effects. Guy§ behind in learning and slow learned a lot from that
program. Kids who were bright to start with were bored and didn't
make any improvements. In the study in Virginia the kids far behind
did not make fantastic gains but that same treatment was very

effective for retarded kids.

So you're talking about a very potent powerful technology or
technique which may not have the same effects and just maintain
that normal distribution. It's possible it may only have effects
for certain kinds of people at certain stages. The most important
point about mastery learning is that it réduces variances. 1t
reduces that spread, not that it perpetuates it merely at a higher

level.
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MR. GREEN: Yes. 1 have argued in other places at other times
that if you were to narrow the range of the distribution of achieve-
ment you would have to have some kind of pedagogy which is selective
with respect to the population that works with some but not with
others, and f realize there are a variety of things on the horizon

that would appear to have that feature.

QUESTION: One of the things about money damages is that it's
meant as a compensation and it gives you something that you can
do with as you want. That means that the people who get money
damages, if they have them, can go on the outside and either take
them to try to get this learniné or to use it for other things that

satisfy them.

One of tie things you might promote by this kind of framewcrk
of looking at problems would be to have more learning on the outside.
It seems to me that locking at the problem that way suggests that
what really these kinds of plaintiffs are looking for is a bigger share
of adult goodies. They want to get more from the society in their
adult lives, and what we're really talking about is trying to get
some redistribution of income, either in cash or other kinds of
adult benefits. It seems to me that people who come out at the
bottom are saying, "We don't like that." I think that if Paul's
state of events occurred in the system that was able to match the
bottom quartile with the bottom quartile of jobs; people would stili
be here complaining that that is not sufficient for us, "We want
higher wages for our jobs and more taxation of the people at the

top."

I think really this kind of case should be viewed as part of

this kind of income redistribution effort.

*

MR. GREEN: It might well be." I don't dispute your judgment

about the outcome. I began by saying I believe the world is
pretty intractible and complicated &nd unfair and unjust and, to

a lot of people, cruel. I waat te, however, emphasize one thing
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that Susanne said in her discussion this morning that really
impressed me. That is, quite apart from this argument or the
argument as to the efficacy of education for effecting any kind
of redistribution of income or aﬁy of these other issues, tu have
no recourse against the kind of behavior of persons within a
bureaucracy she's talking about seems to me a serious, serious

deficiency and a serious difficulty in the system of justice.

I'm not really commenting on your point. 1'm just trving to
suggest that there's another aspect of the case. It could be
viewed as a portion, as a step, as a contribution, in the effort
to redefine the language, the concepts that we use in talking
about educational goods. It could be viewed as a part of a social
movement looking toward certain effects on redistribution of income.
It cén also be viewed in another light, it seems to me, as a case
that drives home to us the problem of having no redress against
incompetence, stupidity, sheer laziness, and a variety of other

things. So I think there are a lot of ways of dealing with it.

’ QUESTION: I think you'>re right and I think it's very useful
for you to point out that there are two kinds >f objectives that
people might have in pursuing these actions; the output objectives
and the elimination of unfairness objectives. It's confused
because they are put together in the same suit, or the way the people
are measuring whether they occur or not seem to be by the same kind

of standard.

I think it's very holpful to, as you have, try to separate
these as different kinds of things, and you might well find much
more present-day judicial acceptance of this kind of effort if
it;s directed at the point you're talking about more clearly,
because that's rather more conventional thing. The courts know how

to deal with administratively arbitrariness.

MR. GREEN: Yes. That's very helpful.
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QUESTION: TI personally thimk that we probably have 25 to
50 percent-~we could reduce the cost of education by that much
and get what we're getting if we didn't reauire excessive

credentialing, pupils to finish and so on.

1 was going to ask, do you think it would be feasible tu trv

paying pupils to finish school earlier?
MR. GREEN: Feasible to try what?
QUESTION: Paying pupils to finish school earlier.

MR. GREEN: I don't think you have to. You look at the
average daily attendance rates at least in the schools in New
York--I don't know about New York City because the average daily
attendance levels aren't very high, but in the best academic high
schools as well as the most difficult ones in Central New York, the
absentee rate is enormous at the 12th grade. As a matter of fact,
I think as a matter of observation, what the social process is-
that we're undergoing right now--I think grades 11 and 12 are

becoming inactive. People are leaving them. They're not around.

QUESTION: 1 agree. I have an example because some of my

family is now in the New York City schools, and the absenteeism

is fantastic. But that's still not responsive to my question. ff
we were to say to the student in the 9th grade, "If it takes you
four years it's going to cost us so much. If you do this in two
years, we will set up some kind of standard and yocu will get so
much that goes into your college kitty or whatever kitty you're
going to do later and so much will go to the teachers and so much

will go back to the schools."

MR. GREEN: I think that'a a terrific idea. There's another
option that I propose, one of the things that Stuart explored at
an earlier time, and that was the development of a legally

defensible claim upon the society after the fashion of social

112




security for certain number of years of cducation and public
expense without regard for the sequence in which it's taken. so
it would be quite conceivable that many people might get tour or
five or six years of college at public expense, having lelft high
school early and done sometbing else and come back at a higher
level. My own judgment is that that could be financed almost out
of the Social Security aecount by regarding it, indeed, as
insurance against which you can borrow against future carnings

which would repay your account in social security.

So there's a lot of techniques for trying tc bust the sequence
of that system. I think that when that's done the educational
opportunities for Peter Doe will be improved. 1I'm not sure that

his performance will be improved by that.

QUESTION: Can I pursue just one more step. I think, to some
extent, the public schools suffer from advice from professors who
don't apply it in their own institutions, even though it is
perfectly appropriate. It seems to me this is one area where it is
perfectly appropriate, where you can say.it costs us so much public
money to put a student through college and we can say, "If you do it
in two years instead of four, we'll give you some of the savings

from what it would have cost us if you had taken four years."

On excessive credentialing we have the same kind of problem.
In the City of New York where we have an enormous number of kids
coming in and in their second and third year of college and they
can"t read or write any better than this other kid graduating

from the San Francisco schools.

So you see any of these things as being applied to college

before K-12 to increase their credibility at the K-12 level?
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VOICE: There was a lawsuit where a couple of students suud
Columbia on the grounds there was a sentence in .the cataleg that
said that the trustees shall provide to this universityv wisdom and
knowledge, and these students said that "We took courses bubl we yot

no wisdom and knowledge."

And the guy argued this in court. He
agreed the guy didn't have any wisdom or knowledge, but he did nct

choose to blame the board of trustees for it,

‘ QUESTION: Are we going to go back and advise the students
at our institutions to sue the place if they don't learn, or is

that something we just advise public school students to do?

MR. GREEN: 1 wouldn't advise either one to do it. 1 find
myself in a very mixed position with respect to Susanne's casec.
It seems to me the value of this is that it really forces you tou
examine, as a case alwéys does in a concrete setting, ekactly
what the intricate logical social reasoning is, and in that process
it helps us to reformulate the ways in which we use language to

describe benefits, rights, powers, duties, etc.
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PRESENTATION BY HARRY HOGAN, DIRECTOR OF GOVERNMENT
RELATIONS, CATHOLIC UNTVERSITY: '"POLITICAL AND
LEGISLATIVE PERSPECTIVES ON THE EMERGING ACTION."

MR. HOGAN: 1It's late in the day so I'll try te be brief.

Essentially, what we have addressed today is the problem of
change. - How do we accomplish it in an era in which there's general
dissatisfaction with education. Despite the kind of progress
generally that Tom Green has described, there gs a great deal cl
dissatisfaction. It's deep and it's widespread and it's expressed

in this lawsuit.

' If we're going to accomplish change in our society, we have
two main routes available to us. One is administrative and the

other is judicial. Increasingly, since World War Il, thz2 courts
have undertaken a responsibility for making board social changes.

There are advantages and disadvantages with either route.

We have heard the presentation by Susanne Martinez on her
complaint to the Court for a judicial rémedy. We had a presentation
by Fred McDonald on a program for accomp;ishing change administratively
in the City of New York. The two provide an interesting coﬁtrast——
very much so.

If the general problem before us is how to accomplish change,
the.specific problem is how to impose a responsibility upon an
educationai system for preducing or accomplishiﬁg a minimum level of
reading skill. That's really the precise, simple problem that

Susanne's complaint is addressed to.

If you attempt to solve that kind of problem administratively,
in the manner described by Fred McDonald, you are using a pretty
sophisticated, tentative, difficult to follow, cautious way of
handling the facts. It is based on a great respect for the

ultimately obdurate nature of reality and for the difficulties in
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our understanding it. For example, he is suspicious of the
accuracy and usability of literacy tests. He is hopeful that better
tests can be developed, but is critical generallv ot the tests

that are aow available across the countrv.

Fred suggests an administrative procedure by which the institu-
tion itself would develop self-imposed standards. Teachers, the
schools, districts, boards of trustees, each one would undertake a
role of responsibility in a process for developing working gouals for
themselves. They would not be accepting an outside standard imposed

on them under any system of philosophy which had absolute values.

In tﬁat administrative system of handling change, there's an
inevitable ambiguity regarding responsibility. An outsider or a
third party or a beneficiary who t.iinks himself abused has really-
great difficulty in identifying the precise person to hold responsiblc,

i.e., in legal terms the defendant he wants to move against.

So what you have in that administrative process is a recognition
of difficulties in manipulating the real world and the creation of a
process to meet those difficulties which distributes responsibilitv
generally, and which tries to create a consensus moving everyone

cautiously toward agreed-upon goals.

Now, what we have in the judicial process is a.different kind
of an instrument entirely. It disregards consensus, and tries to
focus responsibility on particular defendants as individuals or
categories. There are two kinds of approaches to the problem legally.
One is to impose a kind of absolute responsibility for the product
if you want to call it that. Generally you would look, for the
authority for the imposition of that responsibility, to the .
Federal Constitution, its due process clauses and the equal opportunity
clause, or to the state constitution and analogies to those clauses

that might appear in it..




This kind of judicial constitutional approach, has been uscd
and been successful in various relatively simple situations. I[t's
given us equal access to schools through the desegregation declsions,
and tracking decisions, and it's been used to require equal
expenditure per capita in school systems. For simple goals like
that, this technique is useable. Where used, it compels absolute,
uncompromising change, or change as nearly absolute as is possible

to mortal man.

In addition to the constitutional grounds, there are other
grounds which support a lawsuit ir the more tyaditional sense of
providing remedies for the individual plaintiff. These other grounds
which impose a duty on defendants can be found in common law, in the
statutes and in regulations. In this instance, Susanne's complaint
is based on this sec ad category of declared duties, essentially

common law and statute, rather than on a constitutional argument.

’ The difficulty in effecting change in a non-constitutional
fashion is, that, even if the lawsuit is won, it's possible for the
d;fendant to meet the necessity of court-ordered change with relatively
minor changes in administrative practices. What you accomplish if
you win is that the lawyers for the school districts make some changes
which leave the system essentially as it is but create the legal
defenses which make it possible to defend the next lawsuit.

If you're going to use the judicial technique to accomplish
the change, you've got a number of kinds of lawsuits that are possible,
a number of weapons in the legal armory. A suit for negligence,
which is essenfially what Susanne's complaint is--that suit can
either state a general duty and failure to perform, or specific duty

and failure to perform.

A good deal of the guestioning addressed to Susanne this morning

was an effort to uncover specific responsibilities, specific duties,
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specific failures to perform. Specificity in the complaint, ot
course, imposes a burden of proof on the plaintiff, and indicates the

kind of defense that.the Defendant must offer.

There are other lawsuit possibilities which we didn't describe
in this morning's colloquy. They include a suit for a judgment
declaratory of the law, possibly coupled with a request for specific
performance. They include also the possibility of a suit in implied
contract, Specific performance is I think of interest in terms of

. e questions addressed to Tom Green. For example, it might
accomplish the imposition of a responsibility on the school district
to provide or pay for the remedial reading costs that would otherwise

have to be incurred by ihe plaintiff.

As Judge Freedman described it, there are a number of defenses
which affect the tactical decision on how you want to proceed. You
will recall that Fred McDonald described, from a non-lawyer's point
of view, what seemed to him the great difficulties in establishing
causal relationships. Essentially, the law, expressing the belief
of our Western civiliza*tion in rationality, is an effort to order
society by establishing causal relationships. The kind of concern
that Fred expressed philosophically is expressed technically in the
law by requirements of proof, and the recognition of defenses such

as those which the judge described.

So defenses would be: first that there is no duty expressed
in the law or statute; secondly, that even if there is a duty;
there's no evidence that would support a conclusion that the
plaintiff's condition is the result of anything that the defendants
did or did not do.

You will notice here that you come up immediately against the
possibility that there's an absolute liability on the part of the
defendant in the sense that if you allege that this plaintiff is

not able to read; and if the defendant has an absolute 1liability




to have prepared him to read, then vou have carried the plaintitt's
burden of proof. However, I would be inclined to agree with Judge
Freedman that a court would be most reluctant to accept an absolute

liability theory.

In the absence of absolute liability, the plaintiff will face
a difficult problem of proving causal relationship. A special form
of defense in law is termed "contributory negligence.' I think it
is bound to give Susanne all kinds of trouble in this case. What
she will have to do really is defend this plaintiff's life, his
parents, his home situation, and everything about him against the
attack that somehow or other he, himself, or other parties are

responsible for the condition he finds himself in.

The allegations of school misrepresentation to the parents
about the boy's ability to read, I think, would be difficult to
handle. Judge Freedman didn't address himself to them particularly,
but the parents here had to be pretty much aware that the boy had
a problem. A misrepresentation that contradicts known facts does
not carry much weight. To bé legally meaningful, the misrepresenta-
tion must be shown to have caused a change of position of the plaintiff
to his damage. 1If the parents, although aware of the problem did nothing,
then they face a laches defense. They had a duty to act. Susanne

will have to mest that kind of attack.

Independently .of the apparent lack of any statutory basis for
stating a cause of action, that 1s, a duty and a failure to meet it,
we are forced by the causal problem back to the position which Judge

Freedman found so difficult to maintain; and that is, absolute

liability. 1In other words, we come to the conclusion that the case,
"if it rests on the statutes or on the regulations, encounters causal

problgms which are almost impossible to meet; and then, of course,

we are back on an absolute liability position based on a constitutional

interpretation of the due process or equal opportunity clauses.
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Judge Freedman also had difficulty with the damages problem
inherent in a negligence action. 1In this case, the plaintiff is
asking for 3 million dollars in damages and that presents almost an
impossible problem for any judge. The theory that the imposition of
damages 1s a socially effective way to accomplish change is based
upon what in criminal law is called '"deterrent efficacy."” That is,
if this defendant has to suffer through the payment of a damage
penalty for failure to teach this plaintiff to read, other prospective
defendants will be deterred so that they will exert themselves to

teach all students to read.

The difficulty here, of course, is that you might just have the
opposite result. If this plaintiff here makes anything like a
million dollars through his inability to read, then refusal to
learn to read would be a short route.to financial success for most
anybody. Therefore, you come out with a socially undesirable result

in terms of what you want to accomplish.

Regardless of that kind of consideration, what you would
certainly have is the imposition of tremendous costs on the
educational system, which inevitably would involve the diversion
of money from educational goals to the satisfaction of damage claims

for a particular individual.

There are other difficulties with giving control of the change
process to the judiciary. For one thing, you have an adversary
proceeding with only a limited number of parties involved in which
you're going to attempt to obtain a radical change in the way society
is handling a problem. This contrasts with the legislative technique
of extended hearings open to the public where everybody can appear
and make an argument; in turn the legislative process is part of
the larger political process, with elections, campaigns and the

general public colloquy.

The colloquy possible in the judicial arena is much, much more

limited. It is cénceivable, of course, that the judge may have
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wisdom superior to the rest of us, but even so he runs the danger

of imposing what may be only the transient wisdom of the moment upon
society in a peculiarly rigid form, particularly if he bases his
decision upon constitutional grounds rather than the statutory

ones. That kind of rigidity can be reflected first in problems

that have to do with acceptance now by the judge of standards of
performance which may be totally unacceptable five to ten years

from now; and, secondly, in the imposition by him on the system of
costs which would then have to be met by the school districts

either in reallocation of resources within the educational arena

by diversion of money from other costs, such as salaries, or guidance
counselors or whatever, to the meeting of this kind of a priority,
or in the acceptance of additional educational costs. Such a
decision is really a reallocation of resources from other social

needs.

In other words, you will have a kind of arbitrary, one-
sided intervention by wise men perhaps, if judges are such, into
a very difficult priority allocation process which traditionally
our society has left to legislatures. That tradition was expressed
by our ancestors at the time of the Revolution in the words "No

taxation without representation."

There are possibilities of other suits against other defendants
which I will mention briefly. Somebody mentioned suing parents..
To sue parents would be to move against the trend, which by and iarge
is to transfer responsibility from parents to states, but certainly
parents have always had a responsibility for the education of their
children. In modern times, that responsibility tends to deteriorate
into one of a responsibility for bare attendance of children at

school.

In common law, parents have a responsibility to provide
necessaries to their dependents. Necessaries include food, clothing
and shelter, and possibly the provision of education. The issue

has come up in divorce suits particularly--dependent children at the
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age of majority whether it is 18 or 21 can remain a responsibility
of the divorced father for support for higher education. The courts
will recognize that kind of responsibility. If so, then conceivably

the plaintiff here might have a right of action against his parents.

‘ There are effectively, then, two kinds of possibilities in
terms of social techniques for accomplishing change. The kind of
approach that Fred McDonald described, the administrative, which
if you were to use words which would describe it, you'd say was
tentative, constantly under jua ment, probing, with no final
conclusions, with a distribution of responsibility, very much
concerned with process, very unsure regarding standards or goals,
where you set tentative goals but reconsider them and reset them.
Judge Freedman's analysis of the limitations of the judicial process
indicated concern for the kind of reasoning process that makes that

cautious, flexible administrative decision-making attractive.

Judge Freedman talked about our system of separation of puwers.
Our whole system is based on a belief that it's very difficult for
mortal men to be sure of the truth--men are fallible and they make.
mistakes and they are prone to err--we all live, in the old religious
" sense, under original sin. The idea being that if -absolute knowledge
is not available to us, then what we have to live with is the
necessity of using the best information we have and changing our
decisions as more information comes in. It's on that kind of
empiric nominalistic epistemology, that the Founding Fathers
constructed the political system set forth in our Constitution.
Judge Freedman and Fred McDonald are agreed 6n its high value. 1t
contradicts the kind of reasoning process that you have to demand
of a judge in this situation. Such a demand asks a judge to assume
the burden of responsibility for wisdom beyond his ability to assess

present information or to predict future information.

Nevertheless, to return to what Susanne told us initially,

what Susanne is asking for here is essentially a very limited




thing, that this school district accept responsibility for giving

this young man an ability to read at a minimum level.

1 think what will probably happen over the next -few years is
the courts around the land will face this same problem. Some will
reject it and some will accept it, perhaps in tentative fashion.
They will be testing and probing tc see whether it fits in the same
category as equal access, equal per capita distribution of money,
the kind of thing which the Supreme Court and the judicial system

has carried us into since World War II.

There's probably a little less enthusiasm now, in the first
third of the '70's, about judicial assumption of that kind of
responsibility than there was in the period immediately after World
War II. So it's probable that if this responsibility is accepted
by the courts it will be done in much less absolute fashion.
Probably it will be cut back, related not to a constitutional

provision, but more probably based upon statutory interpretation.

In summary, if you go the statutory route, not only do you
face the problems of establishing legal duty, failure to meet that
duty, and including causal relationships, meeting the defense of
contributory negligence which are very, very tough, but you also
give the school district the chance to avoid the duty that the judge
points out, because.it's then possible for the legislature and the
school district to change their standards to accommodate to the

decision.

If you go the constitutional route, no flexibility is
possible. What you receive from the judge then comes down as from

Delphi or from the Papal curia. 7It's inflexible and total.
So, in conclusion, what I'd say is that the judicial technique

offers some possibility for change but that it's an extremely

difficult one to handle. There are lots of dangers associated with
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it, as illustrated by our current experience with the courts in

regard to desegregation.




DISCUSSION

QUESTION: 1I'd just like to point out one of the things we
were talking about last night. There 1s a possibility of an
amalgamation of the two approaches. That is, the suit on behalf
of the individual on the one side, and the kind of voluntary
administrative change on the other, which is a suit on behalf
of a class of kids in any given system which class is not learning
to the minimal level, and then to try to establish that. Whether
or not there are remedies for any particular child, there are .
institutional structural remedies that may be available for the bulk,
if not every member of the class; and that what the system is doing
now is not working and that there, a court could conceivably go the
next step of ordering the system to experiment with one of several
other models which we do present evidence on and have a reasonably

good 1likelihood of success for a large group of people.

That's something we talked about at some depfh last night and

something I'm particularly interested in.

MR. HOGAN: A suit such as Gary suggests would be a class
action asking for a declaratory judgment, and probably'for specific
performance by the school district in providing some service, and

it has great tactical advantages.

For one thing, it dissipates, diffuses, mitigates the problems
that the plaintiffs’ attorney will face in regard to contributory”
negligence because you don't have to expose one plaintiff to &
constant attack on his whole background. You've got a class of
people who have common characteristics and you can defend those
characteristics as being logical, but you don't face that contribu-

tory negligence problem.

- Secondly, you don't confront the judge with the money problem
that a damages suit imposes on him. If you don't have the money
problem, what you're really asking him to do is to pinpoint and

and recognize a precise wrong and to confine his remedf to that
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precise wrong, which simplifies the plaintiff's problem, it seems
to me, tremendous in terms of what he can hope to persuade

the judge to do.

QUESTION: I just want to make one other comment on the
contributory negligence. I think there's a very interesting issue
there. An awful lot turns on how you formulate the burden. I
would concede perhaps on behalf of the individual plaintiff, if [
had to, that his home environment, for example, may not have been
ideal for his learning or his parental situation may not have been
ideal for his learning or his neighborhood situafion may not have
been ideal for his learning. All of these things miéht have made
it more difficult for this child to learn than for some other child.
I would just concede that at the outset and I'd eliminate, in effect,

contributory negligence.

But what I would turn around and say then, notwithstanding
whatever debilities he brought into the system, I can prove to'the
court that if the system treated this kid or somebody else who
was basically like him differently, with his native ability that
we can demonstrate, he would, to a virtual certainty, have learned;
and.the converse of that, that the way they did treat him, in fact,

was a very major factor in why the kid did not learn.

‘ I think if you can show that with the individual or for the
group, that even with the disabilities the kids can learn, then you
kind of shift the burden over to the system, and it seems to me
you may have anticipated and dealt with in advance the contributory

negligence argument.

QUESTION: I'm puzzled at the way you defined the issue. It
seems to me a school system might be more negligent because
relatively bright kid is only performing at an average level
than it might be if an average kid can't do as well. Beyond that,
I have the feeling that the possibility, if this lawsuit were won,

is that it might be a disaster for education. Maybe that's
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desirable. I have a feeling that possibility hasn't been considered.

Let me explain why.

If you take something like certain contagious disceases where
there are certain technical bases known and through the political
process we say we're golng to wipe it out, and then if a kid gets
a contagious disease because of the negligence of a public health
officer, the basis for suit would seem to me to be quite clear.

A person would have a rather definable claim and the obligation of
the public agency and the technical basis for their doing it 1s

pretty clear.

Nﬁw, if it comes to teaching reading and let's say it really
isn't all that clear that the technical basis for making sure that
a kid like this could read is established and the school system
he's going to is going to be sued successfully because they don't
do-1it, maybe the obvious response will be to say we won't accept
that as a function because the technical basis for achieving it isn't

as clear as in the case of getting rid of a contagious disease.

I would guess that being subject to penaltv for not being able
to do something where you weren't clear about the technical basis
would lead to a rapid divestiture of that as an objective; that is,

the teaching of reading.

MR, HOGAN: I think that's right, and that's what I meant when
I said if the lawsuit 1s based on statute and regulation, then
we'll get changes in those in order to accommodate reality. If
it's based on the constitutional provision, we don't have that escape
available; and when you run into the major problems there is at

least the possibility we'll be sorry we ever brought it up.

QUESTION: It strikes me, given that example, that that might be
avolding change rather than accommodating to it. I think it will

be exactly what happened in California, maybe for different reasons.

Political pressure builds up to limit the burden of the public role
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because they are not sure they can accommodate to the new demand.
I'm not sure that's an affirmative change. If it's a change, it may
be a negative change. We're not sure we can do it; therefore, we

are not going to try it at all.

MR. HOGAN: Change is not an end in itself. It's got to be

related to capabilities. I think that's what you're saying.

QUESTION: 1I'd like to return to the class action. It seems to
me, even though it might héve the effect as has been pointed out of
easing the problems or simplifying the litigation strategy, it raises
a whole new problem of remedy which might be just as difficult
as the money damage remedy that's envisioned in this suit. As I
understand the idea, the court will decide the methods through
which the school will instruct pupils so that the defidiencies in
learning will not occur, which it seems to me that you're going to
be getting judges on ground that they will be just-as unlikely to
want to tread as taking the possibility of perhaps bankrupting school

districts through awarding money damages.

MR. HOGAN: Well, you're right in the sense that the plaintiff
attorney in this kind of a suit has really a major problem in
enticing the judge to accept that kind of responsibility. It's
a very great problem, a problem which Judge Freedman would say he

would find some reason to decline if he possibly could.

The class action thing, to the extent that it éharpens up
the characteristics of the deprived group, may limit that problem
to the judge more than if you present it to him in terms of the
difficulty a particular plaintiff faces. Maybe not. It depends

upon the facts.

QUESTION: I think in passing the ESEA Title I, you had there
a class legislative proposal which might have dealt with this,

except that in its implementation it caused a debilitation in
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terms of reaching a solution by the question of concentration and
all these things, while even the initial report said that while

'you may consider change of the system--the implementation or
administration of the system, you may not change the system. You
must target. You must go in. So I think there was legislation

but it was debilitating legislation with regard to the solﬁtion.

_ The problem of administration of the law by ESEA Title 1 is a differ-
ent kind of animal than the problem of administration of a court
decree. The court sits there week in and week out and it gets all
sorts of trials. 1In the administrative process of this distribution
of mbney under ESEA Title I,Vyou had the treatment by schools all
over the country of the money as essentially a kind of general aid,

but not specific categorical aid.

QUESTION: It seems to me the class action, and especially
if you're talking in terms of declaratory judgment and specific
performance, may offer a possible solution in a way that the
greatest amount of introspection and analysis of the educational

process never can.

For instance, if we look at the case of the Philadelphia-
complaint as well as most of the children who ére aéademically
| retarded in the schools, you find a common pattern of social
promotion., Just this one example. The calculated disregard of
educators for the problem of social promotion, however, creates an
educational problem because of the systemic nature, so that there is
no accountability and the fifth grade teacher who received John Doe,
who hasn't learned his alphabet but who has been promoted to the
fifth grade, is incapable of dealing with them and has the ready-
made excuse of very limited control in terms of specific performance
of possibly saying to the system not to promote children until they

I
have achieved.

So that you intervene within the system itself and attack

many problems at their roots. The disregard of the problem that's
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available to us as long as we don't have the element of compulsion,
actually creates many of the problems in a geometric sort of

fashion in terms of accountability at least.

MR. HOGAN: Well, society has used the schools not only to
teach but also tc certify. Now, the value of having a high school
education, to scme extent, is dissipated because everybody goes
through it and because they go through it they have got a kind
of a semblance of certification, which is separated out from the
judgment or the ability to do the job, the kind of thing you're
talking about; and it may be that lawsuits will play a role in the
public colloquy, the public debate on the nature of education, to

sharpen it up.

QUESTION: Well, I have a feeling that the lawsuit is, in
a sense, counterproductive. I thought lawsuits might be a fruitful
way of getting action, but not this way. For example, let's say I
have a child who comes home every day with homework and information
about a particular class or teacher that obviously can't be justified
under any known educational basis I have ever heard of. So I might
start a lawsuit with regard to a particular subject on a much more
limited basis, not wailting 12 or 13 years to do something. But
here, you've got the concrete evidence that in this course in biology
that she's taking this is what she's getting in class and so on and

so forth.

It seems to me that lawsuits might have some role in dealing
with a more limited and definable and clearcut factual basis of
teacher behavior for malpractice, but letting it go the lengths of
this lawsuit, it just didn't seem to me, in listening today, that it

was ever going to make the grade.

MR. HOGAN: Any other comments?
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QUESTION: I thought your comment, Mike, before was a very
challenging idea, about the public health official. In fact, I
think it may be fruitful to think about that. Suppose this were
a meeting of lawyers aud health officials and Susanne was up here
complaining about Peter Doe who has TB, and even though we know
that the health system ought to be able to eliminate TB in this
country, there still are large segments of minority poor people who
have TB in this country. They are mad about that and they would like

to be cured.

I'm sure that the health officials would tell us that there
are conditions out there in the neighborhoods or there are
technological problems that make it impossible for us. Even though
we describe this general ability to get rid of TB in the country,
we can't get rid of it for everybody.

Then, I think we ought to think about how do you feel about
that. Should there be a system that nevertheless gives people a
right to go into hospitals or something when they get TB independently
of anybody's fault, if society has taken on this job of trying to
get rid of TB? You might come back and say, "Yes, I like that idea.
We should have national health insurance to take care of these

people, but that's different from teaching reading."

I guess I feel that I'm pretty disappointed aboﬁt the schools'
ability to justify their whole existence. They are not willing to
say, "We take on the obligation of teaching reading. I think that's
why the suit Qets stuck in asking for minimums and that's why it
isn't capable in its present development to deal with the kid who
ought to be achieving terrifically, and I think‘that's & whole
different problem we haven't addressed at all. But I think this is the
kind of thing we ought to be asking about it. .

QUESTION: Could I just add scoxething to that in the same line.

1
We have been assuming-—and I believe it's supportable by educational
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psychology--that part of the key to getting kids to learn is the
level of expectation. It seems to me the same thing is translatable
to the school system as a whole. Obviously, we don't want to
assign an impossible task that we know we could never realize. On
the other hand, it seems to me, to get\lt to perform better you
have to expect it to do more than everybody would agree it can and
is doing. - It seems to me, again, we héve to expect, within reason,
more than it is now accomplishing, perhaps more than it now has thé
knowle-'ge and resources to accomplish in order for it to get those
resources and to acquire that knowledge. That lops off areas of
impossibility which we're all worried about, but not areas of

possibility.
QUESTION: I'm told there was an ancient society where the

doctors were punished if the patients died, the upshot being that

they stayed away from all the dangerous patients.

Editor's note: With that rhetorical question, the conference ended.
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SUMLIAYRY

Yhe follcvilsrg is 2 brief summary of the facte ard legal contornr-
tions of r2ier Doz v. San Francisco Unified School DJ*vr;gi.

Cr lizcvembzr 20, 1972, an action was filed in Son
Francisco Suzscior Court against the San Francisco Unificd
School Districi and various other defendants by an cightaon yois
old graduate oI one of the public high schools opecrated by the
school district. The complaint seeks in cxcess of one million
dollars in davages. The facts are as follows:

he plaintiff. The plaintiff is an eighteen year old
male. His I.Q. as determined by the San Francisco School Dig-
trict is of normal ability. During the course of his thirtean
years in the San Francisco public schools, he maintainzd avoraso
grades, never cncountered any serious disciplinary problems and
maintained regular attendance. He advanced year by ycar throush
the public school system until he was eventually awarded a high
school diploma. At various points throughout his school carear
his parents expressed concern over his apparent difficulty in
reading. They were repeatedly assured that he was recading at
the average level and had no special or unusual problems.

Shortly after high school graduation, plaintiff was
examined by two private reading specialists. Both specialists
indicated that the plaintiff was reading at approximately the
fifth grade level. Since these tests, the plaintiff has engagad
in private reading tutoring and has made significant progress in
improving his reading level.

The defendants. The defendants are the San Francisco
Unified School District, its Board of Education and Supcrwntcpubnt
of Schools, the State Department of Education, its Board of
Ilducation, and the State Superintendent of Public Instruction.
The complaint also names one hundred DOE defendants allcg“d to Lo
the agents or employees of the public agencies.

THE CLALM

The complaint contends that the plaintiff has boen
deprived of an education in the basic skills of reading.and
writing as a result of the acts and omissions of the defend“nts.
It consists of nine separate and distinct legal grounds for
school district's liability. These nine causes of action br
down, with sone cverlapping, into four general areas: neglig
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Fi.rwen - soentation, hraach of statutory duties, and consbituiio: 7
Jommiestion of right to education.  The speciflic claims are an

iolliow o

Cirsht Cause of Action (general negligence). Tne Iira?
cause of nitien co-.tands that the defendants, their agents and
cmploveess, should b2 held liable to the plalutzil in that they
negligently fziled to provide the plaintiff with gdtguate iastrec-
tion, guifance, counseling and/or supervision in basic acadermic
skills and further that they n;gl*ceﬂtly failed to asvertain
accurate information as to plaintiff's educational progress anc
abilities.

Second Cause of Action (misrepresentation). The s=oond

cause of action contends that the defendants, their agents and
e“ﬁlo»ees, fals~1y represented to the plaintiff' parents that e

was na::o_mwng at or near grade level in reading and writing anr
was not in any need of special or remedial assistances whereas iLh2
plaintiff was, in fact, performing drastically below grads level
and in great and severe need of special assistance.

»
-
-

Third Cause of Action (breach of statutory duty). TIn2
third cause of action contends that defendants, their agents and
Yloyees, violated relevant provisions of the California Educa-
tion Codez charging school authorities with the duty of keeping
parents accurately advised as to the educational progress of thair
children, and thal without such accurate information, plalnti‘ﬁ'e
parents ware unable to take any action. to protect their minor
son from the harm suffered.

n Cause of Actlon (breach of statutory duty). Tie
action contends that the defendants, their agants
, violated relevant provisions of the California
ConStlgUtiOu and Educa;lcn Code charging defendants with the duty
to ecducate plaintiff and other student with basic skills of
reading and wriifing . )
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Fifth Cause of Action (breach of statutory duty). Tha
Ffifth cause of action contends that the defendants, their agents
and employeces, violated f%levawt provigsions of the California
Education Code providing that no pupil shall receive a diplom=z
of graduation from high school without meeting minimum standards
of proficiency in basic academic skills.

$ixth Cause of Action (breach of statutory duty}. The
sixth cause of action contends that the defendants, their agent:
and employeas, violated provisions of ‘the California uaUCe“low
Code requiring ivigpection and revision of curriculun and op d
of the schools to promote:r the edeutlon of pupils cnrollem
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Sevoentlh Canse O ictldn (oreacih . stotubtory
Lo o o cane OFf notion confonds thabt the doelondan

mennts oL o plovean, violated relevant provigions of il
Padncat s ¢ roouliring school districts Lo design {“: CONTED
of ins.: to oozt the needs of the individual pupils

. tn Cansa of Act Lon (breach of statutory anJ) T™no
cighth czus=2 oI zc:zion contends that the State Board of Rducaiicn
thelr agants ond erployees failed to properly discharge its
statutory daties in cludlng prowulg ting minimum course of instcus-
tion to me2t neads of pupils, minimum standards of proficioency

or graduztion from high school and administration dnd supor-
vision of the educational system in California.

Ninth Cause of Action (constitutional duties). The
ninth cause oI action contends by the acts and omissions of thz
defendants, their agents and emplovees, the plaintiff has boon
daprived of an education, guaranteed by the United States Constbti-
tution, the laws and constitution of the State of California.

THE DAMACGES

The complaint contends that as a result of the acts
and onissions of the defendants, the plaintiff has sufferad a
loss of earning capacity by his limited ability to read and writo.
It contands that the plaintiff is ungualified from any employ-
mant othear than the most demeaning, unskilled, low paid, manual
labor which requirss little or no ability to read or write. It
is further alleged that as a result of the acts and omissions of

the defondants, the pvlaintiff has suffered mental distress, pain
and suffering, and that said injuries and damage will resuli in
his general damag2 in the sum of $500,000. The complaint asks
that plnltlve damages of $500,000 be assessed against the defen-
cdants in addition to general damages and the costs of private
reading tutoring and court costs. '

O
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FRAUD IN THE SCHOOLS:

COURT CHALLENGE TO ACCOUNTABTLITY

Friday, March 9, 1973

Mayflower Hotel
1127 Connecticut Ave., N.W.

Washington, D.C.

Co-Sponsored by:

Educational Policy Research Center
Syracuse University Research Corporation
1206 Harrison Street

Syracuse, New York 13210

(Stuart A. Sandow)

Educational Staff Seminar

Institute for Educational Leadership
The George Washington University
Suite 610, 2000 L Street, N.W.
Washington, D.C. 20036

(Samuel Halperin)

Lawyers Committee for Civil Rights
Under Law

The Woodward Building

733 15th N.W., Suite 520

Washington, D.C. 20005

(Steve Browning)

PARTICIPANTS

Ronald Anson, Legal Research Team
National Institute of Education
Code 600

Reporters Building

Washington, D.C. 20202

Speakers:

Haskell C. Freedman, Judge of
Probate Court

208 Cambridge Street

East Cambridge, Massachusetts 02141

Thomas F. Green, Director
Educational Policy Research Center
1206 Harrison Street

Syracuse, New York 13210

Harry Hogan, Director
Government Relations
Catholic University

620 Michigan Avenue, N.E.
Washington, D.C. 20017

Susanne Martinez, Attorney for the
Plaintiff

Youth Law Center

795 Turk

San Francisco, California 94102

Frederick McDonald, Director

Division of Educational Studies

Educational Testing Service

Princeton, New Jersey 08540

Albert Berrian

Associate Commissioner for
Higher Education '

New York State Department
of Education

Albany, New York 12224



Theodore L. Birdsall, Jr., Director

Office of Educational Standards .
South Dakota State Department of

Public Instruction
Pierre, South Dakota

(For:

57501
Don Barnhart, State Supt.)

Edward Bispo

Deputy Director
National Right to Read
400 Maryland Ave., S.W.
Washington, D.C.

Charles L. Blaschke, President
Educational Turnkey Systems, Inc.
1660 L Street, N.W.

Suite 1211
Washington, D.C. 20036

Edward Bowling, Director

School Board Academy

National School Board Association
800 State National Bank Plaza
Evanston, Illinois 60201

G. Holms Braddock, Chairman
Dade County Public School Board
1410 N.W. 2nd Avenue

Miami, Florida 33132

Leonard Britton ‘

Assistant Superintendent for
Instruction

Dade County Public Schools

1410 N.W. 2nd Avenue

Miami, Florida 33132

Cindy Brown

Washington Research Project
1763 R Street, N.W.
Washington, D.C. 20009

Jonathon Brown .
Educational Staff Seminar
200G L Street, N.W.

Suite 610

Washington, D.C. 20036

)

Richard Brickwedde
300 Wilson Building
Syracuse, New York 13202

Charles Bunting, Special Assistant
to the Deputy

Assistant Secretary for Education

Rm. 3153 FOB 6

U.S. Office of Education

Washington, D.C. 20202

(For: Peter Muirhead)

Reuben Burton

Deputy Director
National Right to Read
400 Maryland Ave., S.W.
Washington, D.C.

Eheodora Carlson
/o Assistant Secretary for
Education/Policy Commission
Room 3017
400 Maryland Ave., S.W.
Washington, D.C. 20202

Harry Chernock

Asgistant General Counsel for Education
Room 4091 FOB 6

United States Department of Education
Washington, D.C. 20202

Miriam Clasby, Senior Research Fellow
Educational Policy Research Center
1206 Harrison Street

Syracuse, New York 13210

William H. Cochran

Assistant Superintendent for
Administration & Finance

Virginia State Board of Education

P.0. Box 6Q

Richmond, Virginia 23216

H. T. Conner

State Department of Public Instruction

Raleigh, North Carolina 27611
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Fred H. Coombs, Jr.

Assistant Commissioner of Education
New Jersey Department of Education
225 W. State Street

Trenton, New Jersey 08625

Daniel Davis

FEducation Program Specialist
Division of Compensatory Education
Room 3642-A ROB 3

U.S. Office of Education
Washington, D.C. 20202

Don Davies

Center for the Study of Education
70 Sachem Street

New Haven, Connecticut 06520

Stanley Elam, Editor

Phi Delta Kappan

8th and Union

Bicomington, Indiana 47401

David Fendrick
3187 A Bellevue Ave., Apt. 7
Syracuse, New York 13219

Harry M. Gardner .

Assistant Deputy Associate Commissioner

Bureau of Elementary and Secondary
Education

U.S. Office of Education

Washington, D.C. 20202

(For: Robert Wheeler)

Edward Glassman, Program Analyst

Office of Planning, Budgeting and
Evaluation

Room 4079 FOB 6

U.S. Office of Education

Washington, D.C. 20202

(For: John Evans, Asst. Commissioner)

Kenneth Hecht

Youth Law Center

795 Turk Street

San Francisco, California 94102

Kent Jonas

Special Assistant to Assistant
Commissioner for Legislation

U.S. Office of Educaticn

Washington, D.C. 20202

James A. Kelly, Program Officer
Division of Education and Research
The Ford Foundation

320 E. 43rd Street

New York, New York 10017

Myron Lieberman, Director
Teacher Leadership Program
City University of New York
1411 Broadway

New York, New York 10018

James Lyons, Equal Opportunity
Specialist

U.S. Commission on Civil Rights

1121 Vermont Avenue - 4th Flcor

Washington, D.C. 20425

P. Alistair MacKinnon

Office of the Commissioner of
Education

New York State Education Department

Albany, New York 12224

Margie Marshall, Editorial Board
Harvard Educational Review
Appian Way

Cambridge, Massachusetts 02138

Robert Mnookin, Director

Children and Government Project
Boalt Hall

University. of California at Berkeley
Berkeley, California 94720

Charlotte Nusberg, Education Analyst
Stanford Research Institute

1611 N. Kent Street

Roselyn Plaza

Arlington, Virginia 22209

(For: Charles Williams)



Gary Ratner

Boston Legal Assistance Project
84 State Street
Boston, Massachusetts 02109
William R. Raymond, Ed.D.

Director of Planning and Evaluation
Department of Education

1535 West Jefferson

Phoenix, Arizona 85007

George B. Redfern, Associate Secretary
American Association of School
Administrators
1801 N. Morre Street
Arlington, Virginia

(For:

22209

Paul Salmon, Exec. Secretary)

William Riggan, Assoclate Director
National Institute of Education
Code 600
Washington, D.C.

(For:

20202

Emerson Elliott, Acting Deputy
Director)

Peter D. Roos, Staff Attorney
Center for Law and Education
61 Kirkland Street
Cambridge, Massachusetts

(For:

02138
Miriam W. Edelman, Director)

Ann Rosewater

Washington Research Project
1763 R Street, N.W.
Washington, D.C. 20009

David Rubin

Office of the General Counsel
National Education Association
1201 Sixteenth Street, N.W,
Washington, D.C. 20036

F. Brent Sandidge

Director of Division of Special
Services

Virginia State Department of Education

Richmond, Virginia 23219

Gary Saretsky

Phi Delta Kappan International
8th and Union Streets
Bloomington, Indiana 47401
Pauline Schneider

MARC Corporation

733 15th Street

Washington, D.C.

Frieda Shapiro, Asst. Director

National Education Association
Research Division

1201 16th Street, N.W.

Washington, D.C. 20036

Larry Simon, Professor
Yale Law School
New Haven, Connecticut 06520

Bill Smith

Washington Research Project
1763 R Street, N.W.
Washington, D.C. 20009

Lyle Spencer, Jr., Director

Research & Planning for Allied Services

Office of the Assistant Secretary

Department of Health, Education and
Welfare '

Room 5044N

Washington, D.C. 20201

Gus Steinhilber

National School Board Assoclation

1211 Connecticut Avenue, N.W.

Washington, D.C. 20036
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School of Law

Berkeley, California 94720
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Office of School Law and Legislation
State Department of Education
Lansing, Michigan 48933
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Rutgers School of Law
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of Law
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FUTURE NEWS EVENT

LAFAYETTE SCHOOL BOARD GUILTY OF FRAUD

The Supreme Court today refused to hear an appeal from the Third Giecuit Court in the case of John Brovkmian v
The LaFayette Board of Education.

The case concerned the fact that while Brockman, 19, received a diploma from the LaFavette High School, he could
only read at a seventh grade level.

His lawyers argued that the school system thus failed in its obligation to provide him with the tearning skills they im-
ply he received by awarding the diploma.

© Judge Harold K. Smith commented, **This case could never have come to trial without the precedent set in the
Marjorie Webster case of 1969, where the student was defined as a consumer for the first time. The implications for our
svstem of education are profound.”

The Appellate Court ruled in favor of Brockman over a vear ago in a landmark case. ‘The Brockman case is considered
to be a direct result of the Webster case of 1969 where the Court ruled that it was valid to apply anti-trust laws to cduca-
tion. At that time, it was felt by many that a ncw era was dawning and that the implications of that decision would af-
fect the course of education for many years to come.

Questions Addressed to Respondents

1. What is the earliest possible date by which ihis event could occur?

o

. What is the most probable case advanced by the plaintiff?

3. What is the most probable defense the defendant would-bring to bear?

4. From vour knowledge base, what implications do you see this case having for the future of education in our country !
5. Could the effects of this case occur without this case or one of its genre going through the judicial process?

6. What types of legislative and judicial events would follow after the event and in what time frame on the Federal level?

7. If you see the event as beneficial to society, what lines of approach might disaffected groups of society pursue to help
bring about the occurrence of the event sooner than you conjectured?
If you see this type of case as threatening to society, what events might legislators/education officials bring to bear to
forestall this case?

8. General comments:  What other intriguing possibilities do you see as potential issues stemming from the Majoric
Webster case?
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MAJOR CONCLUSIONS -

Whitt is the carliest prssible date by which event could oceur?

RUY ol iespandents see the case arising amid succeeding in 5 years,

Mast praboble case advanced by the plaingiff?

Cinne o wetion-neglipeneciimpload rontract

Delense?

No contraet; edducation not commerce; contributory. ncgh«rcnu assumption of risk: no guatranted: no wirranty:

i
P
I'

!

comnion pr.lulu“

Tean't think of one that will stand up.

T

+ Implications of case for the Tuture ol edeuation in U.S.?
N -Alternative private schools: pcrfmm.m(c eriteriay fuscism: community gos || setting: taxpayers’ suits: end of non-
profit corruption (o hide poor work. ‘

5. Could the effects of this case oceur \\lth()ul such a ¢

] ~90% ves--through legishution.
E:

ing immunity for members.
Is the event beneficial or threatening to society?

--80% see as beneficial (o society.
8. What other intriguing possibilitics are scen?

-~ 84% see

oy

increase in the quality of education.

6. What types of legislative and judicial events would follow?

going through the judicial process?

=Mandated quadity of education: immunity from such suits: performance contracting: teacher organizations seek-

00 individuals are invited to act as cespondénts. At least 90% of lhns( men h.n‘c

1
A
3
i-.
3 WHO PARTICIPATES:
= For cach issue addressed in this series,
been trained in Taw., Whilé significant percentage .|rc'pn\'.|lc practicing attorneys, the others are:
41 Chicl state school afficers, legishators in state & federal offices, house counset for nujor educa- -
£ tion, unpur.ltmn. Deans- of law schools, counsel for relevant public .md private agencies.

: ll(m

THE EDUCATIONAL POLICY RESEARCH
SYRACUSE: - 0 0 =

lhc EPRC was fnundul in l‘)G/ \ulh Iumls provldcd by
the ‘U.S. Office: of Education on an annual basis. Its pur-

77 wnar IS
11 CENTER AT

pose is to (lcflll(: and assess alternative pnluu s for educa-

tion \ulh ian umph.! s on the future conseque nces of prcs-'
s et policy options. Three major research projects are posts
KA12 '
tong-term poliey planning. The Center was cst.xl)hshcd in

coaperation with- the. SLh«ml of Education and lhc M.t\-

secondary ulnmlmn altérnatives, ..llkrn.llwc and

well Graduate Scliool of (nll/(-nslup and Public Affairs .of _

S\rlum Unnnsll\. and is”adininistered by the. Syracuse -
Cniversity  Rescireh- (()l‘|)()l.lll()l].» The Center consists.of

ppe shout Lwenty vesearchers, drawn from mncmuunl.tl and -

l'ulucdhmnl urqauualmns. and from pm!usurs and L;radu- .
ate students at Syracuse Ul)l\'(.l'Sll\' Its focus ‘on the future
Sof cducation has uqunul the Center ln cmpl()\' l)oth tradi-
F - tional wid vew reke reh tool .m(l lo draw upon i wide
l l.ch‘uf experienee and lmuun “in- pmulc.il alfairs and

academic disciplines. lht“((‘n(cr s emphasis ()}1 ‘policy: re-.

“search has: led to

.ln(l lht'

And puths of vdut.lll()ll in ordcr t() 1c

authoritics

Q

| ¥ o
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We have directed-ourattention to.men (t-ll!l('ll in L I)c cause they
WHY WE

'-Umlul States and are _(he coneerns of (his decade.
~Center. \\orl\% to 1(l<‘nllf\’ the dimensions of change in the.
’man) sectors of society and the |mpact uf those ch‘mwuu’

“met through the _political arena. The cases and’ the dll.ll\'\l\:_
v of them hclp 5pccd the process of 1dcnt|ﬁca!mn .m:l hupc
<full\' rcdntct our deual po!nc\' d(zt‘ll((.ls. ' :

i c\p.m(hng dmloquc bctwun its staff .

sare the very .mdlcnu‘ with resources to lns(ur.ll(' ace

ARE E '_(:.-\'i: ED IN THE SERIES -

The' I 1(|qull(]ll.l| Policy Rcsc‘uh ((.lllL'l at S\'l.u use has,
in the past theee years, dev clupcd material that h(‘]ps cliri-
fy and’ pl ace in’ puspu_lnc ¢merging issues’ that face the
The

.

realities on ¢ducation.
“’1]5 series altempts (o transkhate (cntLr rescarch mplu mlu

specific legal issues (lml are worthy: of exploration —issues

that peint up llqulllllL"a in serviee or re \'Ldl p()llq alterna:
tives. . : :
One of the prmlc forces of social modification and dl.ch '
has heen ‘the cffect of precedent case l.l\\" ‘The cvents in

‘tlm sulcs act . lo focus .ltlcntxon on cmcrgmq lsans ine
v lhrou;,h\lhun deliver re n(mahlc, lltcrmll\'cs for puh(\' at
“the l'ulc al lu'cl Many of 7 the ‘issties in this series do not

I)donq in"the courts. They. are the: concerns of the. l(‘gl\t.hv
lurc But nftcn cmz,cm dc'mand action- Lulcr than:can be.
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FAFAYETTE SCHOOL BOARD GUILTY OF FRALUD

The Supreme Court today vefused to hear an appeal
fram the Third Circuit Court in the case of John Brock-
The

SThe case

Lalayette Board of Kducation.
concerned the Tact that while Brockman. 19,

received w diploma Tron thel

alayette l'ligh_rS-Chnul, !1('

could anly.read at a seventh grade level, -

]

Ifis Inwyers argued That the school system thus failed in
its obligation to provide him with the learing skills they
imply he received by awarding the diploma.

November 1970
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-()BSOl ETED EXPERT ELIGIBLE FOR SOCIAL bl -

CURITY BENEFITS!- ”“
- . - Appeal Filed!!

.l’lllI..-\l)l'Z[,PI'H.-\ (SURC) — The United States District
Court in Phifadelphia. ruled today that John Acrosmith, an
unemployed aerospace engineer, is cligible to reccive ad-
from the social security trust fund.

~Attorneys far the government have appealed to the Uni- o

ted States Circuit, Court of Appeals, and have indicated
that. if the decision of the lower court is upheld. they will

.Ipl}t al to thL Snplcmc (‘()url

April 19/].

For information contact: Dr. Stuart A. Sandow
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NSTUDENT \Il) NECEARLPY LN ()\\!lll
TIONAL

Court decision will foree fegislative action

UNEQUAL

ALBANY (SURC) - A New York State Supreme Comt

judge in Albany ruled today that the stare must suppest

cqually alf students attending any public or privaee instit
tion of higher learning in the state. In the ruling, unegual

support based upon the institution an individual atiends.

“wits declarcd unconstitutionid, and the existing svstem was

charged with creating o classification “which constitutes
an invidious discrimination cleady (l( nving cqual. protee

tion under the L

June 1971

4 L
STATE UNIVERSITY. FOUND NEGI. l('l'\"l'fff
Guilty of L\uc('m;, statutory .u:thnul\

ALBANY (SURC) ~ A New \()rl\ State Supreme Court

judge in Alhany ruled today that the State University of

New York had clearly exceeded its statwtory authority in-
der the New York liduc:ltion?l,;uv. by offering curriculi in
excess of publie demand at the expense of pri\':m-‘iuui(u-
tions, and that ‘their activities bordered on negligence.
Judge S.B. Schroeder’s luhng dirceted to SUNY's Board’
of Trustees, ordered an lmmuh.nt end. to any mrnculum
offered which placed the state-supported campuses in dir-
with ;

private: colleges and univérsie o

where no real need exists .. L
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