DOCUMENT RESUME

ED 083 997 LI 004 536
AUTHOR Mueller, Joran

TITLE Photocopying in Swedish Schools.

INSTITUTION Ministry of Education, Stockholm (Sweden).

PliB DATE 31 Aug 73

NOTE 10p.; (0 references); Reprinted by the Council of

Europe, Council for Cultural Co-operation,
Strasbourg, France, (DECS/Inf (73) 9)

FDRS PHRICE MF-$0.65 HC-$3.29

DESCRIPTORS *Copyrights; Foreign Countries; Legal Problems;
*Public Schools; *Reprography

IDENTIFIERS *Sweden

ABSTRACT

To what extent and on what conditions may copies of
literary and artistic works be made for educational purposes? In
Sweden the main provisions pertaining to this matter are to be found
as from 1 July 1973, in a special agreement and no longer in law. The
agreement refers also to the right to make copies of photographs for
the schools. The above-mentioned agreement is probably the first of
its kind and is therefore described in this document. Copies of
literary and artistic works as well as ot photographs have for a long
time been made on a considerable scale within the frame of the
educational system in Sweden. This copying has generally been made
without the consent of the persons entitled to grant the right to
photocopying (the title-holder). The legal support in the Swedish
Copyright Act and Photography Act being considered insufficient,
negotiations began in 1967 to regularize questions of copyright
within the frame of the educational system. These negotiations have
resulted in an agreement concerning graphic and photographic
reproduction for the schools. As regards copying at the universities
the negotiations are still going on. (Author/SdJd)
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By courtesy of the Swedish Ministry of Education and
Cultural Affairs and the author, we reproduce the following
report on an agreement concluded in Sweden which as from
1 July 1975 regulates the copyright problems involved in
photocopying in schools - problems which are of great concern
to documentation centres, school administrations and teachers
in many countries.
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To what extent and on what conditions may copies of literary
and artistic works be made for educational purposes? In Sweden
the main provisions pertaining to this matter are to be found as
from 1 July 1973, in a special agreement and no longer in law.
The agrcement refers also to the right to make copies of photographs
for the schools.

The above-mentioned agreement 1s probably the first of its
kind and merits therefore a brief account and commentary.

BACKGROUND

Coples of literary and artistic works as well as of photographs
have for a long time been made on a considerable scale within the
frame of the educational system in Sweden. From a study cerried
cut in 1968 it appears that during the school year 1968-59
150 million copies were made within the frame of the educational
system universities and colleges excluded. Of the coples made, a
good 60% referred to educational literature, about 8% to specialist
literature, about 14% to newspapers and other periodicals, about
3% to belles lettres, about 1% to musical scores, about 1% to
works of drawing or painting and about 2# to photographs.

Thils copying has generally been made without the consent of
the persons entitled to grant the right to photocopying (the
title-holder). The legal support in the Swedish Copyright Act
and Photography Act being considered insufficient, negotiations
began in 1967 to regularise questions of copyright within the
frame of the educational system. These negotiations have resultcd
in an agreement concerning graphic and photographic reproduction
for the schools. As regards copying at the universities the
negotiations are still going on.

ACCOUNT OF THE AGREEMENT

Parties to the Agreemcnt

The Agreement has been concluded between the state and 17
Swedish organisations including associations of authors, book
publishers, newspaper editors, journalists, suppliers of plctures,
photographers, press photographers, artists, illustrators and
cartoonists, composers and msic publishers.

Zone of application of the Agreement

The Agreement refers to the compulsory comprehensive school.
It also covers 2all the practical or theoretical training based
directly on the comprehensive °chool, {(for instance in the
integrated upper secondary school), tralning for the unemployed
as well as certain training for teachers. The universities,
private educational activities and the voluntary popular education
carried out by independent educational associations are on the
other hand not covered by the Ag:eement.
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Every conceivable graphic and photographic method for the
reproduction of literary and artistic works and of photographs falls
under the terms of the Agreement except for copying made by a film
camera, The question as to whether copying by a film camera 1is
permitted will thus -~ ©s was the case before the Agreement came
into being - be decided solely in the light of the Copyright Act
and the Photography Act.

In praciice the Agreement will cpply chiefly where it is a
matter of copying written matter and pictures of various kinds by
photocopying. What will be said below concerning phctocopying
applies acccrding to the Agreement in principle also to other kinds
of reproduction, ’

The Agreement applies to all kinds of literary and artistic
works as well as to photcgraphs. A necessary prerequisite for the
application of the Agreemsnt to a certain literary or artistic work
or a certain photograph is that the term of protection according to
the Copyright Act or the “hctography Act prevails.

A further prerequisile for the application of the Agreement
to a certain literary or artistic work 1s that the work shall have
been published. And as regards photographs, these too must have
been published. This means, inter alia, that the Agreement does
not refer to coples from a manuscript, or from educational material
that o teacher produces himself for a certain lesson. On the other
hand, the Agreement does cover the case in which a teacher wants to
copy pages from a book he has himself had published.

For the application of the Agreement to a published literary
or artistic work or to & published photograph it will furthermore
be required that the title-holder has authorised a contracting
organisation to grant the right of photocopying on his behalf.

On counclusion of the Agreement, the parties were agreed that
it is of an imperative interest for the schools that the
organisations should take effective steps to ensure that 2ll the
title~holders give someone of the organisations the requisite
powers of attorney. The organisations have, moreover, in the
Agreement engaged to act continuously towards this end.

Furthermore, the Agreement -gives the state the right to give
notice of termination of the Agreement during the period of
Agreement. This applies if the contracting organisations are not
able to prove that they represent a certain minimum number of
title-holders. If such proof is not forthcoming upon request from
the state, the state may terminate the Agreement. This right
refers to those title-holders who arc considered to be especially
irportant for photocopying in schools, viz. 1) the authors of
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current vorks intended for educational purposes

in schools, 2) journalists, 3) book publishers

and’ 4) editors of daily nev.spapers. As regards the

authors mentioned and Jjournalists, 95 per cent

accession to the Agreement ig-rgquiréj: TLed cintad

book publishers and ncuspsper editors rust bse responsibl

95 peg cent of the publfghgng of books and the ponsible for
eaiting of daily newspapers.

In the light of this, the relevant State authorities
have considered themselves able to count on almost
all the affected title-holders handing in powers of
attormey. In view of these circumstances it should,
in the opinion of the parties, be possible to restrict
the control in connection with the photocopying in
the schools to the gquestion of vhcther a prohibition
of photocopying v.ith the support of thec Agrcement
has been communicated concerning the literary or
artistic work or the photograrh that the teacher
in the speccific case wviants to photocopy. The
contracting organizations have to give the schools
the necessary information for such a control. If
the control is recstricted in the way indicated
above it cannot, according to the partics, bc avoided
that photocopies will bc made also of literary or
artistic viorks or of photographs that arc not covered
by thc Agreement. However, such photocopying will
in the unanimous opinion of the parties be of a
relatively limited cxtent. The State authorities
have in comncction with the negotiations for the
Agrecment declarcd their intention to treat the
photocopying in thc schools tawing placc by the
side of thc Agrecment as if it were a mattcr of
photocopying according to the Agrececment.  The
Statc will thus make the prescribed payment for
it. On the other hand the orgasnizations have
undcrtaken in the Agrecment to pay, on' regucst,
the amount duc to the titlce-holder whosc litcrary
or artistic viork or photograph has begcn photocopicd
with thce support of thce Lgrecment despitc the
fact that he is not bound by the Agrcement.
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The Agrecment is in a large measure applicable also to
foreign literary and artistic works and to foreign photographs.
The contracting organisations have, however, declared that they
cre not entitled to grant the right to photocopy literary or
artistie works or photograpns published only abrocd or signed
articles in a Swedish newspaper written by a foreigner. Thus
the Agreement does not hold good for such works and photographs.

The Agrecment refers to the photocopying that the teachers
nced for their tuition in the schools. The Agrcement does not,
on the other hand, refer to the photocopying that may otherwisec
be necded in the schools, ¢g for informntion to the staff.

The Agrecement does not restrict thc right to quote,
currently in force.

The tcachers' right to make photocopies

According to the Agrecement every teacher has the right to
make photocopies that he nceds for his own teaching activitics
without the consent of the title-holder. If 2 teacher wants to
make ot the most three photocopies of a literary or artistic work

(photograph) or part of such a work, no restrictions apply.

On the other hand certain special regulations apply for
sets of more than three photocopies of the same text or pleture.
First, the teachcer may only photocopy for his own tuition.
There is, however, nothing to prevent the teacher from
commissioning somebody else, eg the caretaker, a pupll or other
teacher, to do the actual photocopyling. Secondly, the total
numbcr of copies moy only be as great as is needed for the
teacher's own tuition. This implies that he may make a2t most
one photocopy of the same text or picture for cach pupil and the
number of photocopies of the text or picture tThat he needs for his
own part. Thirdly, only current needs mcy be met, le the teacher
must need the copies durlng the calendar half-year during which
the photocopying is done. Fourthly, the need must exist despite
the fact that there is on the school »niremises normal access to
feaching aids. This implies that photocopying may not be resorted
to in order wholly or in part to replace the teaching cids that
ought normally to be available on the school premises. This
imposes a certain restriction of the right to monke photocopies
from text books.

On the other hand, photocopying from other books, from
newspapers and other periodicals 1is probably almost never
restricted by the regulation in question, as 2all photocopying from
such works 1is always done to supplement what moay be considered to
be normal access to teaching alds. It may in certain cases be
difficult to decide whether the requirement of normal access to
teaching ailas is met. The decisive factor must here be
pedagogical considerations. Also the market supply of teaching
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aids is met. The decisive factor must here be pedagogical
considerations. Also the market supply of teaching aids is of
great importance. The folliowling example may according to the
Contracting Parties serve as a guideline. If for a certain subject
in a certain year's course there are several acceptable textbooks,
the requirement of normal access to textbooks 1n this subject and
in this yeavr's course is always met as soon as every puplil has at
his disposa. a copy of one of the textbooks mentioned. The pupils
do not need to have at their disposal teaching ailds covering the
whole course of study.

The four special regulations mentioned apply to periodicals as
well as non-periodicals, irrespective of whethcr they are available
at the publisher's or the school supplier's and irrespective of the
purchase price.

As regards sets of more than three photocoples of “he same
text or picture, the Agreement includes some special regulations
concerning photocopies of such literary and artistic works which
ars published in a book or in any other way than in a periodical
paper. These regulations, which the contracting organisations
consider as highly important, apply only if the work is aveilable
at the publisher's or the supplier's from which the school wormally
gets its teaching aids. According to thess regulctions the feachers
may, in the first place, normally not photocopy such a work ¢r part
of it, if it costs or may be presumed To cost at the most three
Swedjoh crowns. By inserting the word 'nmormaliy the parties . .
indicate that exemptions are possible. Such an exemption has een
provided for works dlstributed free of charge, eg advertising
brochures and information material from organisations and
political parties. In the second place the teacher.may not_normell
for the same pupils make photocopies of more than half o: of such a
work and normally not more than 20 pages of the work. T By ‘insertirg
the word "mormally" the parties have also here wanted to indicate
that in certain cases the photocopying may refer to more than half
of such a work or more than 20 pages. Thils is anticipated for
cases in which it is needed, if the photoccpying is to be
meaningful, If, for instance, there 15 a need to photocopy a
certain section (chapter or the like) and this covers one or a
fow more pages than the half of the work or 20 pages, the whole
section may be photocopied.

Pecrsonal and non-proflt aspeet of copyright

Concerning the personal and non-profit aspects of the author's
right it is stated in the Agreement that the teacher shall be
considered to have fulfllled his obligations, if on the photocopy
or orally he gives or mentions the name of the author. If the
teacher does not know his name he does not necd to endeavour to
ascertain it,
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Payment for photocopying

The state shall nay for photocopying according to the
Agrcement. In determining the remumneration, sets of at the
most three photocopies of the same text or picturr are in principle
not included. Sects of more than three photocopies of the same
text or pictures are, on the other hand, always subject for
remuneration. In this connection payment is made for the whole
set, thus also the first three copies. The renuneration is
calculated - with a certaln rounding off - at_the rat: of 0.01
Swedish crown per copy page. For a ¢op¥ pegc 1rom 2 NuwWsSpaper,
however, remuneration is calculated at the rate of 0.05 Swedish
crovn, for copy page with musical score 0,05 Swedish crown and
for slides covering more than half pictorial material 0.7 Swedish
crown. Photocopy from a newspaper is more costly becausc thc
amount of text on the same surface is in gencral larger in a
newspaper than in a book. Payment for slides of pictorial
material has been detcrmined with a view to the fact that such a
slide in general 1s used instead of a2 large number of crdinary
photocopies.

This payment is to be made to a special organisation,
called BONUS, formed by the contracting organisations. The
statutes of BONUS are to be ratified by the Swedish Government.
Representatives of the state and of organisations of the
mumicipalitics (the sponsors of the schools) may be appointcd
o the board of BONUS.

For photocopying in the schools prior to 1 July 1973, the
state shall pay to BONUS 750,000 Swedish crowns. In return the
‘contracting orgonisations undertake to try to settle claims from
title-holders referring to copying before that date. The
organisations will when doing so use money out of this fund.

In the Agreement there is no specification of the ends for
which the remuneration paid out by the state is to be used; the
contracting organisations will Jointly decide on the amount to bc
allotted tc ecach contracting organisation, It will then be tThe
busincss of each contracting organisation to decide on the
distribution of the amount it has received. The organisations
have stated that the money will in the main be used for
collective ends and that - except for the case of certain
composers - they will not be distributed between the title-~
holders in proportion to the number of photocopies made of each
title-holder's literary or artistic works or photographs.

The payment to BONUS is to be based on statistics compilaed
every tird year and then covering a siX-minth period, based on
reports from about 10% of the schools involived. Through the
statistics, data are collectcd concerning the total nuwmber of
photocoples and the distribution of this total number among
twelve differcnt categorics of originals. As examples of such
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categories may here be mentioned newspapers, other pericdicals,
belles lettres, speclalist literature, textbooks, photographs and
musical sccres. Through *he distribution of the photocopies made
anong different categeries the contracting srganisations get the
necessary basis for their internal distribution of the amount paid
by the state. During the first accounuing period, the second half-
year of 1973, certain further data are given for making it possible
to ldentify newspapers, other periodicals, textt.oks and musical
works which have been photocopied. Apart from this, the state is
not obliged to give Information for the identification of newspapers,
other periodicals, books, plictures, musical scores or cther literary
wr artistic works.

icricd of agreement

The Agrcament applies for a period of three years as from
LoJedy 1973 end will be prolonged by five yeais unless notice is
ziven to the contrary.

In the event of essentially changed conditions. negotiations
for adjustment of thc Agrecement may be initiated. This rule docs
not, however, prevent the schools from limiting thelr photocopying.

COMMENTS ON THE AGREEMENT

The Agreement must be seen agaiast the following background.
In past years a very large number of photocopies have been madce in
the educational system in Sweden without the consent of the title
holders. A considerable part of this photocopying has becn done
without the support of the regulations currently in force in the
Copyright Act and the Photography Act. It is clear, moreover,
that the schools affected by the Agrcement need, for educational
purposes, to he able to photocopy on a large scale, and that this
nced cannct be completely met within the legal provisions mentioned.
Furthermore, 1t is not practical to get the requisite consent from
the title holder in every indivicual case of photocopying. Finally,
the more precise impact of the mentioned legal provi.ions is unclear;
it is not possible to indicate the exact number of photocopies that
m2y be made.

This situation has in every quarter been recognised as
unsatisfactory and untenable. It might have been possible to
resolve the difficultics by amending the law. Such a.. amendment
of the law with a view to the content of the Berne Convention has
heen considered impossible, There remained, accordingly, no other
possibility than to attempt to arrive at an agreement with
organisations representing the title holders involved. A
prerequisite for the application of such an agreement, which is
indispensable for the state and the contracting organisations,
has been and remains that the organisations must represent
practically all title holders., To securc this the Agreement
lmposes on the contracting organisations, as already mentioned,
to try continuously to see to it that all the title~holders
involved send in the requisite powers of attcrney and to give
certain guarantees with respect to their representativeness.

S
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Certain special problems will, of course, arise with regard
to foreign literary and articstic works. They have not been solved
in the Agreement except in those cases in which the title holders
are represented by some contracting organisation. As the
Agreement deces not include the universities, this problem, however,
carries little practical importance.

It will in practice be impossible for the schools to avoid
all photocopying of material not covered by the Agrecment. To
avoid such unlawful photocopying would require an extremely
cumbersome zdminictrative body. At every photocopyirg it would be
necessary to ascertain - by control of registers covering the
menmbers of the contracting organisations - whether the title-holder
affected was bound by the Agreement or not. A further requirement
would be that the registers needed in every school should be kept
constantly up to date. The Parties to the Agreement have agreed
that such control measures are not to be adopted, as the Parties
have realised that such a control would be all too costly. It is
also to ve feared that if prescribed such a control could in
practice not be lived up to. The Parties therefore reckon with
the production of a certain number of photocopies by the side of
the Agreement. The state will make payment for these photocopies
on the same basis as other coples. The organisaticns will in
return offer, from the funds they receive, payment to the title-
holders involved. Even on this point it should be kept in mind
that the organisations have engaged to try continuously to sece to
it that all the title-~holders involved send in the requisite
power of attorney.

Although a certain quantity of photocopies may be made in the
schools without the requisite support in law or in the Agreement,
this quantity will doubtless be much lower than the quantity of
photozopies that were made without such support before the
Agreement. That it 1is not in practice possible to guarantee
100% observation of the Agreement has not been regarded as a reason
for not concluding the Agreement.

Through the Agreement, the right of the schwols to make
photccopies has in certain respocts been limited. This must be
seen against tThe background of several circumstances. Thus, a
considerable production of teaching aids through photocopying can
have the effect that the editions of printed teaching aids are
reduced. This in its turn results in losses for authors and
publishers, but also in augmented prices for the schools when
purchasing printed teaching aids, and possibly in the long run in
a reduced supply of printed tsaching aids. Furthermore, it should
be noted that a large-scale production of teaching aids by
photocopying of, eg, books can become more expensive than by
purchase of the said books.




-9 - DECS/Int (73) 9

An Agreement concerning the photocopying in the schools
presupposes the existence of a certain system for giving an
acccunt of the copying actually done. The question of what form
such a system of accounting should take was a very great stumbling
block during the negotiations. In principle every title-holder -
as the organisations also pointed out - is entitled to a remuneration

~that 1s directly related to the number of photocopies that have been

made of his works or photographs over and above the number of
photocopies that may be produced without payment. To determine

such rem. 2rations to all the title-holders would involve an

accounbing of every single copying occasior during the whole period of
agreewment. -Suek acccunting would have beeon extremely time-consuming
and therelore costly for both the state anil the title-holders. These
costs might well be 50 grest that many title~holdors - especially those
whose works or photogravhs had cnly been copied in z limited number -
would scarcely receive any nst amount at all.,

During the negotiations the representatives of #he state
declared that such a comprehensive zccountability could rnot bro
accepted. The organisations finally found it most compatilie
with their interests not to demand remuneration to ever;
individual title-holder in direct proportion to the rumber of
photocopies made of his literary and artistic worl.c and photographs.
Against this background and also for other rescons the organisations
finally accepted a considerably simpler sys*u«m of accounting than
that they originally demanded.’

Tn order to simplify the accounting,the state undertook to pay
despite the fact that the majority of the schools involved have
municipal sponsors. For the same reason the Parties agreed to
round off the number of photocoples accounted for to whole lots of
5 million photocopies and to restrict the accounting to a 6-month
period every third year covering 10% of the schools involved.

The accounting cost,. which for the first accounting

period (the second half-year of 1973) is estimated at nearly
200,000 Swedish crowns, will be met Dy The state without deduction

from the remuneration agreed upon.

The amount of the remuneration is on the whole to be seen as
a result of the negotiation, ie a sum that botn the Parties. each
for 1ts own reasons, have found acceptable. It 1s thus not based
upon any specifically reported methods of calculating.
&
The Agreement clarifies the scope and extent of the right to
photocopying for educational purposes in the schools and gives the
schools the right to photocopying that they need. On the other
hand the title~holders obviously consider that the Agreement looks
after thelr interests too. However, both Parties are aware that
unsuspected problems may arise and therefore regard the Agreement
as an experiment. :

The Agreement is based on the conditions in Sweden and it is
to a certain extent to be seen as an experiment. This must,
however, not hide the fact that the Agreement is a pionecring
attempt. The experience cf the Agreement and of its application
would obviously be of great interest to all countries faced with
similar problems.



