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P . N
. .

This paper is intended td.cover an atea of tort law.known as thé

.
.

invasion of the right of priVaéy, with partnuular emphasis upon the
- .~ . . ) - - .
release of student lnformatnon by colleges and un|versnt|°s L

PART | °
, .

Defanntnonybf the R_ght of Prlvacy. The-right'of'prjvacy'has ' a

Al
[

beeq,g|v n severa! d f|nxtsonv by the courts, . 77,Corpus‘Jufus Secundum 396

N
;
i

say‘s; )
The "'right of privacy' has been def)ned as. the o
right of an individual to be let alone,- to live oo
e a life of seclusnon, or to be free from unwar=
ranLed publicity, v .
The right of privacy also has been def|ned as:

o' - =

(1) The tlght not to be subJected to unwarranted and undesirable
' pubchitxt%\: S - . . ‘

T (2) The Yight to live in a comﬁhnfty withqgt'beiﬁg her‘dp'to the
.. - % .

N -

—t «r

public gaze against one'é'will I &

» K % cw

\z
(3) The right’ to be free from the unwarranteé appropraatlon or

~ ’
-

exp101tatnon of one's personalnty,u‘- T, e c:

(k) The rjght to be free from thé publicizing of one's private/affairs

with which the public has no legitimate conqern.s T e

j‘ ) bh -‘ . . .

Tror annotatlons an the general toFtc of rlqht of pr|Vacy see 138 ALR®

- 22, 168 ALR 446, 1L ALR 2d 750, 11.ALR 3d 1296; for a discussion of
u. S Supreme-Court cases, see Alan F, Westin, Privacy and Freedom
(Atheneum, 1967), pp. 349 364, 3 ‘ o

28erg v. Minneapoiis Star & Trlbune Co
957. - ) R A
3cason v. Baskin (1945) I55 Fla. F08, 20 So. 2d 243,. 248y 168 ALR 430!

~beontinental Optical co. Reed (1949) 119 ind. App. 643 86 N.E. Zd

. 306, rehearing denied 1!9 Ind. “App. 643, 88 N.E. "2d 55
5Conttneﬁtal Optlcai Co. v. Reed, ibid,

.
.

(D.C, Minn, 1948) 79 F. Supp. -



-

(5) The rlght ﬁ& l:ve free from any and all publaC|ty unwakranted by ‘i

o ’ the conduct or stat:on fine I:fe of the, complannant 6 Ve 7 ', , - -
. . 'L * ' . © L X L . .
e (B) Whe lght not to be dragged into publlcnty 7 o L ‘ ' ’

t . 4

K

é ) ‘ psdally there as a dastlnctnon between }1bel and slander and an a@%non
) . e e . . »

for invasion of privaqy.' kn dctions of libél and slander.ghe majn'theory o : !

. T . * e . . . e N (
of the cause of ‘action’ is an anJury to the character or reputatron of the ’ . :

= . . . ' \

\ - ; \ ,

plaintiff, Truth is-a defense to an action of libel or. sJander butvtruth —

) X . . E < ‘ /
"is, not a defense to an invssion of the right of "privacy, ‘An action for.an-

. | . - -
N N . . A . ’ ’

. . . - o . <r . . P
in®asion of. privacy se\ems to be a- separate, personal tart om;a private , - S
~‘ ' t o . v .

9. nature that resJ?Es K§ 1nJury to the Fecllngs of the plaintiff, .. ;‘ " / . ?

) ¢

;.‘ . _ Hlstory\and Background Concernl_g the Right of Prava_x The right: of . T

.

prlvacy IS a relatuve}y‘nin legal remedy. Legal scholars seem to agree ) o '

4 /
. ta e

- <.l
/ .

,that prior to the year 1890 there were no Engllsh or ﬂmerncan cases whnch - \Ti> '

’ /‘ granted relief based. upon the invasion of the_rrght of prlyacyi however,

. . L, . ' . .-
. thege were some cases whlch'seémed to have granted rel1ef based upon
. v . { ~

/fﬁjfj/ ; andSlon of some property raghts, breach of. con?ldence or breach oF lmplléﬂ

h

. ~ . - . ' - PR . :
contracts. - S et i ' ., ( { . i ,7/.-
. v R « B s . ! !

.~ in 1890 the Harvard LawsReVTew'ﬁublished.an article by Samue | E7 Warren °

. . . . . { — . . :
and Louis‘D.,BrandeiS.g The gist of this art®cle is that the right of o i' ’
% T '

) . <
privacy is an indépandént legal right.’&' - !

Subsequent to and pthaps as a cOnsequence of this art?c1e hy Warren

+
’

o and Brandeis, New York became the first state to acknowledge d doctrlne of
- / ’ v - ~ >

PN a'rightlof_E;)Nacy. Even though this right had:been accepted in the lower & - o R

- courts’in the State of New York, an appe!late case, Roberson.y. Rochester

. . . - z
D R : X .
e . . . - -
. .

6Mart|n VRN S I Theatre Co., 1 Ohio Supp 19 21

— . 7Mau v. Rio Grande 0il, iInc., (D.C. Cal, 1939) 28 F, Supp. 8&5 846, ' 'g:'

_ Ssamuel E. Warren and Louis D. Brandeis, "The Right of: Privacy,"
. (1890) & Harv, L. _Rev., 193, '



Folding Box Conpahy,‘estahlﬁshed.that there waé no invasidn of the right of

cLl prlvecy when the plcture of a. prétty young lady“was used wnthout “her consent
. o \
- to advert;se Its flour.9 As a result of- tth deClSlon the New York LDQIS-‘

' \ RN [

- E lature enacted e statute making it both a mlsdemeanor and:a tort to make
’ ruSe of'thé name;iportrait"or pTeture”of any'perSOn for advertising purposes-
b . . ¢
/ : vt LI ) ~ , \ ) : , .
_ without the wrltten cahsent of said person. oo Ty 4 \\"
/- L. \ “\,, . ’ * . N /\:

In 1905 the qureme Court of beorgla in Pavesich v. New England Life g-
r D 4 . e ' v

p ar - ins. Cot, conSJdered the use of. the plalntlff‘s name and picturé together

-

w1th a spurlous testtmonral by the company in the%f advertising. 10 The

court adopted the vnew “of Warren and Brandess and recognlzed the exnstence v

Mo

cof the rlght of pflvacy .

;' X ‘Dean PrOsser s“Hanabook of the Law. of Torts says that the law of

Q 4
i privacy cOmprlses four dlstlnct mlnds of |nvaSIon accordlng to dufferent
lnterests of the plalntlff These invasions are: -
A
[N W . ’

(1) intrusion upon the plaintiff's, physucal and mental folltude or -

seclusnon,

' -~

(2) public dlsclosure of private facts

(3) publicity which places the plaintiff in a false light in the _

publnc eye, . - .
& te . ‘_\‘

- ’

(L), approprlatlon, for the defendant's benefit or advantage, of the

plalntlff's name or llkeness.]] - - S . c .

\

t

. . : . G

9szerson V. Rochesteerolding Box Company {1902) 171 N.Y. 538, 6L N.E. .
Lo . : R !
. ». . lOpavesich v, New aniand Life Ins. Co. (1905) 122 Ga, 190, 50 S.E. 68.
]]W L. Prosser, Handbook of the Law of Torts (4 Ed,, West-Publishing
.Co,, 1971); Hamberger v. Eastman (1964) 106 N,.H. 107 206 A, 2d 239, ‘
11 ALR 3d 1288. (cﬂntatns a short history of the lsw of torts and
discusses Dean Prosser's four kinds of rnvasnon comprrsnng the law

///fN . of prlvacy)

. .
' Cj. ’ ) . ' :‘ . «? ’ . . -




My remarks are concerned only with the. second of ‘Dean Prosser!'s cate-
o S Coos . \ I '\,. . X
gories, the public disclosure of,embarrassing“privategfacts about the

\ ~

- "plaintiff. N C

n Amer\ean Jur\sprudence Proof of Facts, the -authors of “Prtvacy-- ,
Dtsclosure of" Pa:vate Facts” have divided Prosser's’ second . category lnto
- - " v

four elements. These are: ‘ 2 .
. “

: (a) the dnsclosure of prnvate facts about the plalnt;ff or hls affalrs,

(b) the public disclosure of these prlvate facts;
. . A

‘ : “{c) the public ldentlflcatlon of the pla;ntlff in these f/;ts, and £n3

(d) ,the dlsclosure of these prsvate facts as offenssve to persons of

reasonable sensibilities.]2 . ' v

R . . N
Although it i$.difficult to separate cases- into one of these four -
Y classnfncations ‘of proof, K shal1 try to., g\ve examp1es of eacheof ‘the four

o

different proof requtrnments of the invasion, of .the rloht of prlvacy

N ‘A. Dlsclosure of Prlvate Facts About the Plaintiff or HIS Affazrs,

'The first item of proof i3 that the facts disclosed “about the pla|nt|ff
must be private facts, Thus,,there is no nnvas‘on_ok\thf rgght of prnyacy

if ,the facts disclosed are’ already known by the pub]ic, or if the profes-

)‘ sion or occupatlon is in the public view, A few cages |llustrat|ng the
)
) publlc d|sclosure of private facts will give us some lnsught into th;s

Q;\l' - | - S
_ prlnCsp)e. - . :

S : : 99 :
in 1927 in Brents v, Morgan, a notice was placed .in a garage window:

“announcing to, the world the following:!3 : ~ R
LI : .
Dr. W. R. Morgan owes an account here of “$49.67.
And ifi promises would pay anaccount this account

\ would have been settled long ago. This account

7 w;]] be. advertlsed as long as it .remains unpaid.,

'\ .' . .4 ) . t ' e N

\ .

1228 Am Jur ﬁroof“bf Facts 402, .o
¢ - 138rents v. Morgan (1927) 221 Ky. Kif, 299 S.W. 967.

©
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N common 1aw,

. . . o . P )
~The Court of Appeals of Kentucky found that thele was an .nvasion of

~ ~

the rnght of pruvacy and that ptanntlff ‘could- recover damages for ment

’“\

,paxn,‘humlllatlon,and mortxfxcatnon. -

A leading case in the pub1ip'dhscﬂosure of private Facts is Me}vin§:\

Yy, Re‘id.”‘+ ~ The plaintiff alleged in her compLaint that for'a~numher of

Cor

years. she was_ 2 prostltute, was tried for’ murder, hg} later was acqultted

* 9

of tHls muﬁ’er charge, that she abandoned her life of shame “and became

v

rehabilitated; that she later marrled Bernard Melvnn end commenced the |

H
&

duties of a\homemaker and thereafter,luved an exemplary, yirtuous, honor-

.
[3

able and righteous life.. She further contended that she_had’ assumed a

Y

respectable place 'in society; that her friends were not aware of her earlier

©

‘7Tife- that the defendant 'without her. permission or consent, made photo-

-
-

graphs and produced and released a motion picture flIm “The'Red*Kimono?;v

.
-

and that this film, based upon her past profess{onal llfe,was exhlbaied

~

in theatres in Californla, Arizona and throughout othey states. Natural]y

A*.
she a]]eged thatlthis‘film exposed her to scorn lcontempt and'ridicule‘and

~tn *
grievous mental and physical suffering., She asked. for damages df $50 QQO

‘ -

~The court summaruzed the general prnncnplé% of the rught of’ prlvary

(1) The rnght of pr|vacy was unknown ‘to the ancuent

(2) 1t is an |nCtdent of the person and not of the
property--a tort for which a right of recovery:is’ ’ .
given "in some jurisdictions.
(3) i1t is a puréiy personal actlon and does not

+ survive, but dies #ch the person,
() 1t dods not.exist where the person has' published
tne matter .complained of ‘or consented thereto.

~ . Lo <. e v Cr | 5!\
. ' . : '\_" 3
- gjﬁ:;. T . ‘,. v, L " . o : i - Al
yelvin [ Reid (1931) 112 Cal. App.-285, 297 P, 91. * .-
. N7 ’ . *
¢ ] "r . ‘ » E
. 4 ’ . . o s ) \ . [ .

-




*ﬂ

. p'“VIOU;!y porchased four txres and tubes frg/ Goodyear on the lnstaIIJ'

- s Ay -, “"; ' :
| (5) tt does not exist where a person has become so

“prominept that by his very promlnence;he has dedi- -

. cated his life to ,the public, "and ths(\gj/&dnved - o .
his right to privacy. “There «can be no pr|vacy in . v e
that which is .already public, oo - Y '
Qb) It does’ not exist in the dlssemtnatlon of news .
and news events, nor in the discussion of events ‘ s,
of the life of a person in wiom the publit has a, o
rightful interedt, nor where' the snFormat;on would’ '
be of public benefit, as in the Tase of a candldate o S
.for public office, - ' : ..
(7) The rlght of privacy can only be.vnolated by ' .
prlntlngs writlngs, plctures,.or other permanent . ) - . Ll
publlcatlcns or reproductions, and nbt by word of, ’ ' .
mouth, [Nore Oral commun-&%tlon Js now ?enerally S

© ‘recognized as violating rights of.privacy. .
J(8) The right of action accrues when publlcatlon is '
made for gann or profit (Thls howeyer s ques-

tioned in some cases,) - .
™ L . . oL —~

‘l’ .

'The;court went on to say: ‘ T

- N We belleve that the publlcatlbn by respondents‘of : . o e N
.~ the unsavory nnc:dents in the past Tife of. appel-" T : R
lant after she had ref rmed, coupled with her true v
name, was not justified by any standard of morals ' e D
or ethics known to us, and was a direct invasion " ' . P .
of her inalienable right guaranteed to her by our ' . ‘
‘Constitution, to pursue and obtain happiness, . ’ g
in'Sdntiesteban v.~Goodyear°Tire 8‘Rubber Comgeny; the p!aintiff o
¢ AL

was employed as .a walter by the Coral Gables Country Club, 16 He' had

-

!

'ment plan.and was current on Kis payments. Notwnthétandlng theie@facts

Goocyear fhnough.lts authorlzed agept removed w1thout notice all tlres

v

and tubea from the plaxnteff's automoblle whlle t\\gas in the Country c!ub -
parkind lot. The éukomobu[e was left ln“full ylew of his fellow employees ’ ,
and counfry club ﬁembers) He alleged that he:5uffered,embanrassmeof;' i
Y ‘o ' e s i \
. t . . , . A .

P

IS

- '%Bowden v. spiegel, Inc. (1950) 9 cai. App. 2d 793 216 P, 2d 571; .
7 Carr y. Watkins (1962) 227 Md. 578, 177 A."2d 841, .See shnotation .-
* 'mxasjon of Right of.Privacy' by Merely Oral Declarations,“_lS ‘ALR

"+ 3d 1318 (g#al communncatlon now gererally fecognized as. vnolatlng _ <
rights of privacy). ,
'65antiesteban v. Goodyear Tire £ Rubber Company $5 Cir. 1962) 306 F. *
2d 9. - ' ' ~



»

hUmlliatlon:‘Qounded feelings, became‘the butt of joﬁes'from Ris fellow

7 employees and wa's caused to suffer two"sleepléss nnghts The court*held

A
.I.I

1

~ that the actron of Goodyear was a “dembnstratlve puhllcgtlon“ and that .

_ ;""Lhe plarntlff d|d -have a cause o? actnon for a bregach of hIS rlght of
i ’ Al - LI -
,prrvacys' S IR T S

B

£
~

L.

rd
. v
. -

. R . ! ‘ .
. . N . . . . -
- . N . N - . + . . .

ot %n ‘Banks v. King Featdres. Syndicate, the"plalntlff'fﬁled a lawsuit,

{ against the'defendant, thg-Features'gyndlcate;for‘disclosure of X-rays -°
(’ . - . . > o - ‘. .- Y o ’.':,\ : ‘_ e
— of ‘her pelvic region.17 *The facts revealed the following sequence of

T ‘eyents. The' phys:crans took an X ray, plcture of her pelV|c regien -which

disclosed a 5|x-|nch steelvhemostat ln\her abdomen.’ The plalntlff had had

4 . £
’ P o

thrs steel clamp in her for four years as a result of a prlor operatJon.,
- . tA

S t

Doctors releasedlthis plcthre without'her consent to aETulsa newspaper

< N .'/'.
R N reporter Thls Teporter in turn, lfor a monetary const eratton, passed the

B

) . : X-ray glcturc aldng to King Features Syndlcate, InQ., the defendant Krng

LN

T .‘ Features- then wrote an altlcle and sold its story and. her X ray ptcture to. '.‘
\ - q -

E:> L. L the New York Evenlng Journal and “this afticlé was clrculated throughout

. ‘_ N ,,.) .,,‘ .“ ._" '.é

every state 'in the‘Unlted States and the Distrlct-of'Cdlumblal’-The Federal -
- . Y L. .

" DlStrICt Court for the Southern District of New York held that there was an’
f
invasion of the right of privacy, . e .
. . . These examples show that'there must be exposure of priVate facts about. -
- P \

T the plalntlff in order to create ltabrllty under the right: of prlvacy - Other

“

:, examples of facts Wthh are deeméd to bexprlvate are'those related- to owrng

- ' . P '
. - - - - : -
Lo ¢ . s | . . ) ' S

. . ’ . . E '

- 178anks v, King Features Syndicate, Inc, (d.C..N:¥. lé39l 30fé. SUPP: 352,
. .\ (3 ] . - ) . : . . - . ‘

[7aY

N w ‘e .t : T . n N
- N - r . . . M N s 3
ERIC ~ s S IR
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,( . 'C ‘ - ' . [ C g : . " . . | L
T . - . . . . . ., ’
debts to anothe;,la medical pictures of-plalntlff's anatomy,]9 and eccentric .

v ’ » ) ~ ) ' -
. - . and unusual personal r‘haracterlstlas 20 - -

. ) . ~ .
- - €

. , The courts have also held that photographs taken of a plalntlff in
4 ./‘/' /

T Q‘J' his . homp W|thout peﬁmléﬁlon is'a violation of th 'rnght of prlvacy ln

\
A

i ' -

_ﬁ|etemann v.'Tlme, Inc., Life magazine, in ItE;Nogember 1, ]963 edrtlon . ’
- B ; =, 7 ( . o’ H ~

‘carried. an article,;ygratkdomnfon~Quackery.“%:‘ Life magazlne had’ entered

“°. into an arrandement with the district attorney's office of ‘Los Argeles
- < o b . , N - " . . L
County ﬂherehy.the magazine's- employees would visit the plaintiff to
oL . - ~’ i 1 '

: . _ o _ . o P
obtain-facts and pictures concerning his-activities. The article depicted. -
\ . - - the plaintiff as a'odack‘anﬂfincluded two pfctures of him. The p:ctures

!
were taken by the defendant s agent wnth a hndden camera in the pialntlff'

.
v “ 2 .
. . . . Ce

; . . ) house without histconsent.--The.court sald:
e e . . , woo _ )(
. S a person s home, or even’ Bis busrness premeses, is
v S ‘to be sthected to invasion by subtrafuge for “the’
T » purpose ‘of obtalnlnq facts conckrning his prlvate y
- life, then privacy would not exist, It may well be .. _
: that a professténal .man violating the law in conneg- - T
tion with the practice of "his:profession should be - ) - .
) - arrested "prosecuted, and his’activities suppressed, "
o '\ but jt lis dnconceivable ‘that ‘the’press or even a law PR ‘
- P -enForcement officer can® be permitted to.obtain - :
4 : eptrance by subtraﬁuge for the® ‘purpdse of photographﬁ

- o |ng or OQSerV|ng these actlvltles. bl "o , ’

»

. . -.‘ e L L .
’ . s - . .
. ° .
? M - E o X
- 7 g v .o v"'
'

- ) lgframmell vf t|t|zens News eo.,,lnc. (1841). 285~ Ky ‘529, 148 5, w #}L
‘ "~ . 708 (where a new5paper published a notice that plaintiff-owe
- » . g -account at a grocery store). : cy C
AR '9Banks v, King Features Syndicate, op . C|t.; Griffin v. Medicd
///4“ 2 _ =~  Society of State of New York.: (l939)g] Misc, 549 FI NS, 2d 109
- * (deformed nose); Feeney v. Young (1920) T91 App. Div. gb 181 N.Y.S. "¢
( . . L81 (public exhipition of film.of cesarean operation) mbert v,. Dow
PR )/' : Chemical ‘Company (La App.. 1968) 215 So. 2d 673 (photographs of as
‘v o man's badly anured thigh) .
Cat 0Cason V. Baskin, op..cit, (where a publccétuon of a book which clearly ‘
' ‘identifies a plaintiff who cperated a backwoods orang% ‘grove, using e
‘the Jlanguage in the :book: !l cannot decide whether she’ ‘shouid ‘have.
: been a man or-a mother,ﬂ and other ¢coarsé speech and brusque manners
. *+  "was -held to be a violation of ‘the righ't of prlvacy)
O 2|Dletemann v Tlme, Inc:- (D:C. Cal, 284 F. Supp.s%?s

D 'g, ©

.,.
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i house!! ag»a county falr and a photograph was tﬁken of her wnth her dress

-~ : Lo to . : AN

|he,court held that the pla\ntlff was entltled to damiges for lnjury

. tOohlS feellngs and peace, of m)nd and that hlS ||ght of privacy had been

{ .

N

'|olated . -.{a_

e

Whlle photographs of a planntlff taken in aplri te pllace may be a .

vnolat#on of thegiight—of prlva photographs t ken in.a puh]ic'p1ace
—_— ’ / - .

—_— ] : Te,
may‘not be an invasion, 23 ’ -
- ’

‘ . < - ' / !
o5 One’intereS:ing case~he\d that a photograph taken in a public place
. . c « 1 >
‘was an nnvasuon of the right of prnvacy° The plalnttff VISIted a “fun~

.

9lown up as she passed over a floor air blower, The court held that the

photograph was an lnva5|on of pla|ntlff s rlght of prnvacy 24 .

< —

Facts concerning the dlsclqsure of date of ﬁ?rth or marrnage,zs mlll—

tafy servnce 26 publlc ogcupag.on 27 and pubinc records28 are generally

consndered/pgbllc rather than prlvate, thus dlsclosure of such facts dees

‘ 5
not viplate -the rlght of;pr‘vaoy.,/ ‘ S

, ‘., : ) {
, e

ﬁ; »

-

22D|etemann V\/Tlme, lnp s lbld .
3G|ll v. Hurst.Publishing: Co. (1953) 4o cal. 2d 224 253 P, .2d 441
v (photograph of husband and wife dgmbracing in a publlc plate).
24paidy Times: Democrat v. Graham (1964) 276 Ala. 380, 162 So. 2d/474
'steet7e v, Assocnated Press (1956)\230 S.,C.' 330, 95 §%E..2d 606 (birth
. of a son to a lZvyear-old mother),\Werner V. Times=Mirror Co. (1961)
193 Cal App. 2d 111, 14°cal.. Rptr. 208 (marriage records). .
26Stryker v. Republic Plctures Corp. (195]) 108 Cal. "App. 2d 191, 238
‘P, 2d 6705 Contnnen&al Optlcal €o. v. Reed, op. cit.“(military
sarvité recdrds). ' .
27continental Optical Co., dibid,; Réed v, Orleans Parish Schoolboard
(La. App. 1945) 21 So,. 2d "895 (a school teacher s compulsory war work
" and other outside act1v1t|es)
28.Lang,ford v. Vangerbilt University ()9)6) 199 TEnn.-389, 287 S.W. 2d
32 (filed pleadii§ in laWSUIt) o L .
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. Where-public records are not open to public inspection, the disclosure

J
of ‘them may invade the rught of prlvacy Examples of thls are the dis-

-olo;ure of record of a narcotlc,adduct S treatmcnt29 and the d:sclosure

. LY
of. ‘income tax returns 30

H.. Public Nature of Dnsclosure !n addrtlon to the disclosure of

pruvate facts, theré must be g publ;c d;Stlosure of chese facts in order

“to” V|olate the rught of prrvacy In Saniesteban v, Goodyear Tire &,Rubber"

‘Co., ‘the court Scld 3] _~" . . ) .
lt is pOlnted out in Prosser on Torts 2d Ed § 97
, that except in cases.of pnys;cal intrusioh the m
~ tort must be accompanied ‘by publlc ty in the ten em
of communication to the public in general.or to a
..large number of persons as d:stxnguushed from- one\\ \\
“nnd:quual or a few ! “ ' -

In another case, Hawley V. Profess:onal Credut Bureau, |St the couft

4
"held that .a collectlon a§enc$~could write a'letter to the plaxntlﬁf s

employer for the purpose?of solrrrtlng the cooperatlon of the employer in
-~
collecting the debt and that such letter wrutudg d|d not constitute an

xhvaejon of the rught oﬁ.pruvacy of the planntaff Yet, in Brents v, Morgan,

‘a case previously:discussed the court stated’ that l|ab|1:ty eX|Sted when
a phys:cuan s debts were publically displayed- in a sforq-WIndow 33
‘In another case no xnvasnon of the rlght of pruvacy exxsted when the

' » \ 31+

plalntlff was accused of theft by another lndlv:dual or a small group

e ‘é

. 29patterson v, Tribune Co. (Fla. App. 1962) 146 So. 2d 623, cert den
4 © _ _(Fla,) 153 sg, 2d 306, S ' Y _
OMaysville Transit Co. v, Ort {1944) 296 Ky. 524, 177 S.W. 2d 369.
3lsantiesteban v. Goodyear Tire & Rubber Co., op, cit.
32Hawley V. Profess:onal Credit Bureau, Inc, (1956) 345 Mich., 500, 76
" N.W., 2d 8365, , . 3’
33Brents v. Morgan, «op, cit, :
3~L*Gregory V. Bryan-Hunt .Co. (1943) 295Ky, 345, 174 s,W. 2d SIO French
v. Safeway Stores, ‘Inc.. (1967) 247 Or. 554, L30 P, 2d 1021; Schwartz
v. Thiele (1966) 242 cal. App. 24 799, 51 Cal. Rptr. 767.
Lt : DR AR

e
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serving five years in various federal prisons, he received a conditional

However, distribution of & letter to 1,000 people containing private facts

was considered an invasion of the right of privacy.35

C. identification of the Injured Party. ‘In addition to the disclos~
ure of private facts and the public nature of that disclosure, the injured

party must show sbmg identification with the facts disclosed in order to

have a right of recovery.: In the case of Bernstein v. National Broadcasting ..
. o ) /

Co., the plaintiff waé'coqyicted of bank tdbbery in Minnesota and sentenced

to imprisonment for fprty years.36 After serving nine years, he was

» paroled and pardoned.._ln/l933, under a different name, he was tried and

convicted of first degree murder and sentenced to death by electrocution.

Later his death sentence was commuted to life imprisonment, In 1940, after

release from his life sentence followed by a presidcntial pardon in 1945,
The plaintiff contended that the publicity in newspapers and magazines from

\ ! . . ) ’ )
the time of his trial in 1932 until his release in 1940 was excessive-and /

abu;ive. In 1936 or 1937 Detectite Story magazine carried an articie
regardiné the‘blajntiff's case, and in 1948 a radid program told the plaine-
tiff's story in a fictionalized version.' in 1952 NBC telecast a program,
"The Blg Story," relat:ng some of the life of the plalntuff The plauntlff's

true name was never used in the telgcast, He alleged that the telecast of

b

35Kerby v, Hal Roach Studios (1942) 53 Cal. App. 2d 207, 127 P. 2d 577.

"36Bernstein v, National B#oadcastlng Co. (D.C. Dist, Col, !955) 129 F, )” .
Supp. 817, affd 98.App. D. C..IIZ 1232 F, 2d 369, cert den 352 US 945,
1 L, Ed. 2d 239, 77 S. Ct 267. .




.

'riéht of privacy.

things must absorb without the right-of_redress.“38

A

this program constituted “a wi-iful and malicious invasion of...lhis] right

of privacy...;“ The court held that televising the story twelve years

after the plaintiff had been pardoned, combined with a careful and honest

attempt to conceal his identity, did not constitute an invasion of his

-

" On the other hand; in Cason v. Baskin, the court said there was an
. : - T ’
invasion of the right of privacy if an author dfsgloséd in a book the
plaintiff's first name and made her recognizab%e/;o her acquaintances
: i €N Ne

! ot e L
and commented upon her coarse speech and,brusque;mannét.37

D. Reasonable Man Test. The'final*qué]ﬁfidaxfbn\is that the féctSf

which are made public must be offensive or gbjectidnab!e.to a reasonable
man- of ordinary sensibilities, Davis v, General Finance & Thrift Corpéraz

N

. . w . ;
"tion involved an action for violation of the right of privacy initiated

when the défendént sent ‘to the plaintiff a telegram which said, "Must have
March payment immediﬁtely-of legal action." The court saia “...ihé“right
of privacy must be restricted to 'ordinary sensibilities' and nét'to super=
sensitiveness...,“ The court went on to say, '"There are some shocks,

inconveniénces and annoyances which members of society in the nature of

" Another bertinent case, Samuel v. Curtis Publishfng Co., involved an

L. . -

issue where the defendant'publishéd a picture of the plaintiff in.The

Saturday Evenlng Post. 39 in this pfcture tHe plaihtiff was standihg on

the San Francisco Golden Gate Bridge persuadlng a wofman, who was over the
3 ‘\\
» S

14

»

37cason v. Baskln, og. cit
38pavis v. General Flnance & Thrift Corporatton (1950) 80 Ga. App,
708, 57 S.E. 2d 225, . & /

39Samuel V. Curtts Publishing Co. (N.D. cal, l95h)”122 F. Supp. 327. ..
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)

The caption under the pictfre
: /

side of toerbridge, ﬁo‘fefraln'from jumping
pamed the oleintin.end toe woman, The picture first appeared ihsthe San
‘%ranciscokCalleBol!etih oo Apf;l 22, 1952, The counf Eaiq; : e
An invasion of the rioht of privacy‘occurs oot'WIth ,
the meré-publication of a photograph, but occurs when ;‘ - .
K T

N photograph is published where the publisher.should
_have known that its publication would offend the sen-
and .whether there has

’
:

sibikities of a normal person,
sbeen such an offensive invasion of privacy is- to some
+ . extent a question-of law.
The court held that there was nothing in the picture to offend the . ) ,

sensibilities of a normal person and thus no liability
s

We have already seen that public display of X~rays of a woman's pelvic

a
«

region’ constituted a disclosure of private facts,“o ahd that the disclosure

of embarrassing, eccentric personal traits also vrolateo the right of

in both of these cases, the courts also appeared to apply the

privacy.“l :
' b 4

£ »
. . .
,

- reasonable man test
Consent. |f a plaintiff consents either expressly or impliedly to
the disclosure of private facts, there is no 1|§b|l|ty L2 of course consent

has historically.been a defense to a tort and has not beep limited to the
|

) D

right of privacy, L3 . : ' )
] ! o .
Barbernv Time, Inc., held that the defendanﬁgs belief that it had _
- !
ao}ion although

the plalntlff's consent did not constitute a defense to the
LN j
In this case, Tlme\madé%dne

it may mxtlgate any punntlve damages.m+
‘published an article,,including a photograph, about p1aintiff'5'bhysical .
ailment while she‘was being treated in'a hospital, Time employees first . .
; ' - ‘ { . i l

‘ ; . i

. \ li

- oo . i
King Features Syndicate, Inc.;.oE: cit. - . , "ej
- . M . o |
'3 [

AQBanks_v.
.~ Llcasen v, Baskin, op. cit,
Amenicaﬁ Tobacco

hZProsser,'oE. cit.)~p. 817. _ .
i . Reed, op, cit,; Porter v,

E ot S

b3continental Optical Co, v
Co. (1910) 140 App. Div, 871, 1?5 N.Y.S. 710,
“hBarber v. Time, Inc. (1942) 348 Mo. 1199, 159 s. W. 2d 291, .
' . Qo

« .G .

- . - C e o

. ‘ ]

i
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Y
_ saw the article, about plaintiff's ailment, with her picture, (\in a prior:

-

.« publicatic.  The magazine had been furnished this . informatién by a news
| o - . ;

service, 'Time assumed that the consent of the plaintiff had been given
‘ ) ) ’ . a ;/4
because of prior publication. Thé court held that Time couid n?f escape

1S

’

liabidity because of  the assumed consent,

s Finally; it is\ﬁmpqryant to recognize thdt gratultous consent may be

revoked at. any ti_mel+5 althohgh conseht obtained by a contractual‘gdnetary
cog§ideFatJon usually is irrevocable, 46

' : , : o {
Summary. My examination shows that the law of privecy as related to’

public disclosure of private facts seems to require the %bllowing dis-

closures: b .
() private facts about the plaintiff; ;"-\, - T
(b) made public; : . . ' "
A

(c) with identification of plglﬁtiff; and

(d)JWhLeh facts are offensive to a person of reasonable sensibilities.

PART 11

Release of Student Information by Regi.strars and Admissions Officers.
N S i N )

. | have, found no reported case law upons the subject of the release of student

. . 2

records by college regiétrars-or admi$sions‘officers.' There appears to be\(_

‘more’ public. interest in this subject as evidenced by Gordon G. Gieer's
articie in a recent magazine "entitled ''What You Should Know- About Students'
S A T :

tsGaTden v, Paffumerie'ﬁiéaud, Inc, (1933) 151 Misc, 692, 271 N.Y.S. 187,
6Liltie v. MWarner Bros, Pictures, Inc. (1934) 139 Cal. App. 724, 34 P,
2d 835, © ° - | I - ,

~ e

-y

4



Rights;”u7 This article has & sub-tOpic} "Does invasion of Privacy Apply
to School Records?'' 1t indicetés, without cfting any legelfauthg;ity,

that there is no liabilfty when these records contain educational data such

1

T . o
g . as attendance records, test grades and achievement levels. ' It stetes,

without citing sources, that more -schools are including information about
o : ) : 3
the student's tealth, his femily background, religion, ethnic origins,

patriotism,; parent's income, delinquency reports and .psychological and

1

psychiatric evaluations, Mr, Greer says that a disclosure of these facts - N

, wouldqbe_a‘violafio;/bf the rfght of privacy.
’ 2 : :‘J . 7

. Lewrence R.~Cardso, an éttbrney, discusses the right of priVaey and
AT - - ’

_conf|dent|al|ty of the release of student ‘record information in the 1970

Summer issue of CollegefanJ/UnlverSity L8 He reports that records whlch may

be made availab1e to- the public |nc1ude factSfthatvthe-student attended the
‘ ' . . ' L@"ﬂ + . . ' ‘
university, the datés of attendancei the degrees received, -and the dates the

£ . . . : " , . . . .
_m_——h‘-ﬁ“‘*‘~—’”fdegrees were conferred, He has some reservation sbout releasing information
. . . 4 ) o

concerning disciiplinary actions and other -related items.
- - ‘.‘1 v -

s

«Another publication efAAACRAO, A buide.to theiRelease-o} lnformation_

-\ ; . 2 . B - . LN
> _ About Students indicates that each institution of higher education should
a o S = have a pol;cy regardung the release of sfudent information.*9 This documént
4 . ’
r 517%alns specuftc guudellnes for dlsclosure of information to the student

himseif,/{o the faculty and adm|n|st;3gxﬁe,offlcers, to parents, to educa- .

4 * . .
3 . t. e

tional "institutions and agencies, to government agencies, and to other

Bl
+ 4 ! .

L7Gordon 6. Greer, "What You Should Know About Students' Rights,"
" . _Better Homes and Gardens (February, 1972) p. 68 and 118, .
: . 8Caruso Lawrence R., '"Privacy and Confidentiality of Student Records-=
iy A Legal View,' College and University, 45 (Summer, 1970) pp. 645-653,
- 9A Guide to the Release of Information About Students, American )
N _ "Association of Collegiate Reglstrars and AdmlSSanS 0fficers (Washing- ?
ton, October, 1969) . .

© 4
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individuals and organizations, to telephone inquiries, to student directories,

and to.other offices of the institution., These guidelines seem to be based

: . S
upon rather sound and conservative policies; however, they do not take into

“account specific principles of ‘the case law which | have heretofore
. ~ 3 .

discussed. | cannot fault the authors for failing to cite legal authority

since case law is sparse, o

Another article upon our topic -by the Council of Student Personnel

-

: o o ‘ . .
: Association of Higher Education contains seventeen. guidelines for the

I

reiease of student"informatiorg..50 Some of these gufdelfngs follow:
(a) The information retained must have a reasonablg ﬁ;e]evance to .

" “the eduzationai'and'refated pufboses pf the institution,"
. (b) A sfyﬁént's t'gcademic, médiqal; counse}iqg and dfscipfgggry recbrds.,.

r .

. _,§ should’ be kept;separately and not; disseminated' without his consent "excep

";;)7///‘:;Eér legal compulsion," ' - \ : oy ™

(c) Although certain récords must be retained permanently, .a time
A . : : _ N .
limit should be specifiéd for retaining others. ‘
. e e .

ja)’“auplication §f records should be kept at a minimum.!"

! 1\1\ . N .
(e) “R\étudent should have the right to inspect his academic reco;&.“
(f)v“[S]ta?f members who have a legitimate interest.and need shou 1d
‘ ‘ . L. e
be alloWed‘infofmationzconcerning the record of any student."

s . .
3 . .
\ -

e I . v &

50Reporfxof the Commission on iStudent :Records and Information, Council
of Student Personnel Association in Higher Education (August, 1970).
Also see Guidelines -for the Collection, Maintenance and Dissemination
of Public Records, A Report of a Conference on Ethical and Legal

< Aspects of SchoolsRecord Keeping, Russell Sage Foundation (May, 1969).

" These -guidelines are moré recstrictive than legal requirements appear to
warrant, Another .general article containing guidelines is Paul L.

.~ Dressely ''Student Records: Uses and Abuses,' College and University,
. ’ - L7 (Fall, 1971) pp. L8-62, '

3 [ . . , [ .
. - . . ’
k) : .
. N " - - . " -
¥ .
. T .
. v . “"EQL/
» N . N
.

~




(g) '"Disciplinary records ‘are for internal use'' and should not be
made publio.
¢h) "'Fikancial records..., inc]uding those refated to g;cntdng'of

i . ' scholarships,' should be confidential,

[}

(i) "Policies should "recognize the responsibility of institutions.to

\ . ; : .
. be responsive to.bonafide inquiries when national security or the safety
: . g

of individuals or property is at issue," o -

-3 . B . PR

\ - ‘ ) - .
After reviewing several reports on recommendations concerning the

L
\ K ) release of student |nformat|on, your own AACRAO guidelines appear sound

and even exceed my interpretation of the present legal requnrements.
{ Ry I
AR |nterest:ng, recent case |rvolved the Regents of the University of

&

California and revolved around the Followung facts, 5]’ The Unnversnty

Board, of Trustees had adopted certaing rules for the req;strat|on of studenL
: N

\ N ‘n

.organ|7at|ons wh:cn entitled “such organlzatlon certa:n campus pr|v:leges

|nclud|ng the use. of the unlvers|ty fac11|t|es, fund ra|S|ng permnssnon

a I

the recruiting of members, the posting and distributing of literature_and
' : . - . ’ ) \
the privilege of invit>ng non-university speakérs to address certain campus
. ) . . ) 7 ) . ‘
;; . o meetings. Registration requirements off the University required organizations

\ " to submit a statement of their purposes together with the names of their
' officersf "The- organlzatlon to whlch the' plalntlff Eisen, belonged submitted

\ - the piaintiff's name uncer thls unlverslty reglstratlon requirement,
\ , ;

LY

\ ) . ~ In October, 1966, a member of the~genera]‘publ|c filed a suit against

S

Lo the administrative officers of the Berkley campus requesting the disclosure

o

e . - ! . A
of the names of the officers:and stated purpdses of all student campus

| o organizations\whiqh were registered; .The University then\adopted a'policy

.
° . ; 3 . ’ ]

=, 5lgisen v. Regdnts of Unlverslty of Cal'ifornia (1969) 269 cal. App.ﬂ&d
696, 75 Cal. Rptr. 45, 37 ALR 3d 1300,

*

4
hY
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[1

steting ''that registration stetehents filed with the University by student
organizations are records open to inspection by university students and

séaff'mehbers and members of the public,” Eisen, a léwﬁstudent and an ,
_officer -of a student organPzation engaged in the~advocacy of disgident
n .
_@ﬁﬁ“’/|deas, filed a suit alleging that his rlghts of free sveech and aSSOCIat|on
under the First and Fourteenth Amendments to the u. s. /éonstltutlon were . Y

being violated by the university's policy of opening to the pubiic the ’ N

regiétration statement filed by his student organization. The case was

=
2 8

dismissed by the trial court upoﬁkthe sustaining of a demurrer, The i 57 n G

California Court of Appeals, First District; Division 2, .affirmed the-
_decision of the trial court,, The court said: - - ’ ' ‘ - \
The quéstion here presented is whether the right of - ' . ;
the People of this state to know the identity and PR N
- .. responsible officers of student organizations that - - '
t;// .. may be using the publlcly flnanced and owned- campus .. \
: facilities.of ‘the university is a suffitient state -
. ~ interest to warrani the .indirect infringement of _
Lo e plalntlff‘s First Amendment rlghts.n - S

.

.'The court weht oA %oﬁsay that the people of the state have a rsght v,
; ; 4ﬁb know “how thelr elected officials, conduct public-busnness. They also

‘are ent:tled to know the. rdentlty of.. the offlcers and orgdnlzatlons who .
— . . M .
have the PEleleggs of ug}ng the campus, as-thevcampus nslpubllc property;
The court further said that~impairments of F}ret@Amendmenteright§ are
balahced,j This equilthrium }s'determinEd by the réiationship between the . ' _}

|mpa|rment and the overrldlna and compelling state interests to make public - o
dlsclosure. The court further found ‘that -the rule of the Unlver51ty in
requiring the registration of student organizations was consistent wuth the ,

“university policy of insuring the orderly enjoyment of ‘its facilities, ® '. .




. . . . i
. - . y : ' -
o . . . . s & » . . .~ . . f

”-*ogether with the pobILc's right to ascertain thb idehtity of orgahfiations

Ve .

" and the rasponsible officers who were’ usnng publlc property A g - ' i

Althoug the court: dld not dlSCUSS the fou; pr|nc|ples of d|sclosure . iﬁﬁ
o in the right o?\prlvacy as ‘we have he‘Etofore dlscussed the court seemed -
o to say that the' d:sc]osed reglstratuon Facts were pubinc rather than ° \\\\

pr|vate;ttherefore, there was no breagh of the right of privacy.

All courts.agree that public universit?es'and colleges may, nake alI’
t

necessary and proper rules and regulations for the orderly management of

: their educatlonal !nstltutlons and the preservatlon of dlscspllne 52 Like=~
A . - . : o -
wise, private~colleges oﬂ‘unlversutre5~have.the rlght_tO‘adopt suitable

rules and regulations for government and management of their institutions'53

The court will not lnterfere thh reasonable ru\es and regulatlons 1n the i ; .

a2
absence of ' a clear’showvng that the authorltles have actedwarbrtrar#ly or/i(

.have abused the authority'vésted in them.sh Sincevcolﬁgges'and universities .«
- " 'do have this freedom to'make reasonable rhWes and regulations, it is my

suggestion that reQistrars'and adni%sions ofticers foliow the guidelines of
. ‘ B .
. \ c
AACRAO for the re!ease of informatiom about student recordst This policy

A _ :.should be adopted by the board of trusitees or other governlng body of an - - . 0,

N ¢

instituti ‘ ) . N

)
"-52Zyaugh v. University of Mlss|ss|pp| (1915) 237 us 589, 59 L. Ed, ‘1131,
- . 35 S, Ct, 720; Pyeatte v. Board of Regents (D.C., Okla., ]951) 102 F,
.Supp. 407, affd without op 342 US 936, 96 L. Ed, 696, 72 S. Ct, 567;
. Stdte ex rel., Little v, University of Kansas (1895) 55 Kan. 389, 40 p.
.. 656; Woods v..Simpson (192L4) 146 md. 547, 126 A, 882, 39 ALR 1016;
B : McGinnis v, Walker (1941)" 35 -Ohio, L. Abs, 245, 40 N,.E. 2d 438; Foley
v. Benedict (1932) 122 Tex. 193, 55 S.W. 2d 805, 86 ALR 477. '
%Anthony v, Syracuse University (1927) 130" Misc. 249, 223 N.Y.S, 796
revd -on other grounds.224 App. Div, 487, 231 N.¥,S. 435; Koblitz v.
Western Reserve University, 21 Ohio C.C. 14k, 11 Qhio C.D: 515,
ShGott v. Berea.College (1913) 156 Ky. 376, 161 S.W. 20k4; Conhell v.
N Gray (1912) 33 okla, 591, 127 P, 417, ’ :

“
Vd
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-offices, andisome medical datg

20, - T s

. .

In theléast few Xea?s, there. have been many'éhanges‘in the law regard-

-

]

N * [N ’ o . 0" s ] .
students. The law in this area is changing and :has been changing at ‘a,

‘ing solleges and universities and the activities_of’cbllege and higH schooll

rapid rate, altfis difficult,po predict development of the law-in this

-

3]

-

particular ‘area as there could be “so many differeﬁt and difficult factual

.4 -~

situations to.resolve. |In any event, there would seem to be little risk in

\

releasing stat?st%ca1 information such as attendance dates, deg?ges‘earned,

5
-

. : S8 : L
and majors or minors, Reféa§ing additional)detailed information such as.

grades,_disciplinary‘acﬁioqs, privaté counseling datd in dean of students. . ..

%

\

.in ‘'student health offices will ihvolve more:-

risk, Of course this fisg may aLways,be,eliminated by obtaining a specific

consent® from the studenrt. 4
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The only advi?é‘which‘lwcan givé you must be based uponhégg'case%

illustrate our discussions, For example, if an‘FBI agent obtains informa- o

tion from your oftice withodt student consent, youé a%torhey'cou]d argue
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that the*facts were not private oﬁeS{'tEat'even if they were private tHey
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were not made to the general public and were not offensive to a_person of
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-reasonable’ sensibi-lities..

aptending'£bis meeting are persons of reasonable sensibilities. If. the

information you are releasing would somewhat offend, your sensibilities,
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1 .am assuming that most of the registrars and gdmiss?oﬁs officers ,
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then -this -alone should warn you to be cautious, about what information you

.

release.
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;Finéﬂly, I can say that legal research in the area of privacy is both

‘time consuming and difficult, Most lawyers go
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‘some reported caséhor some'sEatute; The burden is upon the plaintiff to
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w%s céée by a preponderangé‘bf‘the evidence, Judges will require
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Conclusion, We have observed that the ]aw'cdncerniné'the right of
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college registrars and admissions officers., “We .
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vely hew.\ We npted, that there are no speciﬁic caseé’which
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examfhed-sohe'reCOmmended guide]iﬁééﬁregafdihg;the release of student

’

A

information-and observed that -these. recommendations "place more émphasis
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-upoh ethics* than upoﬁ'cése law, Finally, we presented four legal prin:
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ciples of case law regarding the disclosure of private facts about ~an

Jindividual,,
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of your duties you-dfscldse (1) private facts

(25 whjch;ére made public, (3)-Qh?ch clearly identify
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: the plaintiff, and (&) which. are offensive to a reasonable man or % person
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of reasonable senéigiljties, then a’court would likely hold that,thére has

" "beprt 3 violstion of the sight of privacy.,
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