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The Modern Language Association Commission on the Status of

wWomen in the Profession cannot provide legal aid or offer

advice in specific cases of sex discrimination. We hopa,

however, that this pamphlet will be a useful overview of

the logal resources currently available to academic women,

both for individuals who have experienced discrimination ard

for groups oryanizing to deal with patterns of discrimination

in educational institutions. Recognizing that ths pursuit of
equity can be long and difficult, we hope that the information
collected here will enable women more confidently to embark upon it,

As with so many dosuments of the women's movement, this one
has drawn upon that movement's collective efforts: when
teachers of English can bacome "experts” on a branch of law it
is because lawyers have helped and other demic women ur-
aged. Our thanks to the many women {and some men) who have shared
their oxperience, and particularly to Bernice Sandler and her as-
socialess on The Project on the Status and Education of Women,
Association of American Colleges, whose demyetifications of the
law have been s0 valuable. The descriptions in this pamphlet of
the p.ovisions of the new Federal law were provided by The Project--
1818 ;. Street N.W., Washington, D.C. 20009.

E.R./A.T.




THE LAAW

Since Acajemic Women, Sex Discrimination and the Law appeared last year

(Dacember, 1971), the legal situation of academic women who believe they have
experienced sex discrimination has chaajed--ralically.

It is fair to say that even last Dacember very little law existed which
could cover azadamic women in sex discrimination case-. Executive Order 11245
as amended by Exaecutive Order 11375 was ona instrument faculty women hai to put
pressure on their colleges and aniversities, bu% the Executive Order (see p.ll) is
not law and it does not permit a woman tO qgo tO court if she is not satisfied
with the remedy provided »y the Department of lealth, BEducation and Welfare.
Title VI1 of the Civil rRights Act of 1934, which prohibits discrimination hHased
on rasze, color, religion, sex and national origin, sxcluded from coveraju last
December teachers, aiministrators in educational institutions, and cmployees of
state axd local governments, And the Equal Pay Act of 1963, which requires pay-~
ment of equal salaries and wages for eqaal work, excluded from coverage adminis~
trative, professional, aad exnsutive emgloyees.

But now, suddenly--this has happened iince Decemder, 1971~-academic women
find themsalves covered by Federal law in sex discrimination cases.

Title VII of the Civil Rights Ack of 1934 focbids discrimination in employ-
ment on the grounds of raze, color, religion, sex, or national origin. On
March 24, 1972, the Eqial Employment Opportunity Act of 1372 exteanded coverajze
under Title VIl to fnclude employems of state and local governments and educa~
tional institutions. Title ViI now applies to all educational institutions,
bhoth public asd private, with fifteen or more employees. All employees are
covered, including those subject to state and local civil service laws. Insti-
tutions are covered regardless of whether they have any Federal funds. Title VII
also covers labor organizations (collective hargaining unions) and employment
services.

Title VI makes it unlawful to discriminate in: recruitment, hiring, firing,
layoff, recall; wages, terms, conditions or privileges of employment; classifying,
assigning, or prowmoting employees; extanding or assigning use of facilities;
training, retraining or apprenticeships; opportunities for promotion; sick leave
time and pay; vazation time and pay; overtime work and pay; madical, hospital,
life and accident insurance coverage; optional and compulsory retirement agje
privileges: receiviny applications or classifying or referring for employment;
and printing, puvlishing, or circulating advertisemonts relating to employment
that express spscifications or preferences based on sex.
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Religious cdicational institutions are exempted with respect to the employ-
ment of individials of a particular religioi to perform work for that institution,
Title VII does not exempt s3uch institutions from the prohibition of discrimination
based on sex {or tace, color and national origin).

Title Vii is aiministereid oy the Ejual Employment Opportunity Commission,
which receives and investigates charges of discrimination. Charges must be filed
within 180 days after the allejed discriminatory act has occurred. A copy of the
charyas filed will be given to the party charged within 10 days of filinj. Charges
are not made public by the Commission {ualess court proceedinjs ultimately require
that records be public),

Once charges ha.e been received, EEOC pegins investigation. In certain states
which have fair employment laws EEOC aitomatically refers the charges to the state
agency for 60 days. At the end of the 60-day period, E23C handles the investi-
Jation unless the state is actively involved, in which case EEXC may gjraat an
aiditional 300 Jays. About B5% of deferred cases return from the state to EEJC
for processing,

After investigation tha Commission attempts conciliation. Should concil-
iation fail, the Eguial Employment Opportunity Act of 1972 nas given EEOC the power
to brinjy a civil action ajainst an uncooperative private institution in an appro-
priate Federal District Court, Hownver, die to an ambiguity in the law as it
relates to public institutions, it is rr . yet clear whether the Commission or
the Attorney General will file suit in situations which involve public educational
institutions.

Academic wonen should note two important features Of Title VII now that
covaraje has been extended to them. It permits complaints charginjy a pattern
of discrimination (pattern complaints are also permitted under the
Executive Order). And it grants to an ajyrieved party a private right to sue.
In othexr words, if the protactior juaranteed in the law which EEX administars
is not forthcoming to the satisfaction of the aggriaved party, she has a right
to sue privately in court for damajes (there is presently some difference of
legal opinion as to whether a private right to sue is permitted under the
Exacutive Order, but under Title VII, a private right to sue is gyuaranteed in
tha law)., Since it is rumored that EEZ0C currently has a case backlog of close
to three years, you cal see how importast this private right to sus might be;
if EEOC cannot do the job properly, we now have Federsl law under which an
academic woman can bring a civil hction on her own behalf.

The EEOC Sex Discrimination Guidelines and complaint Forms can bes obtained
by writing: Equal Employment Opportunity Commission, 1800 G Street, N.W.,
Washington, D.C. 20505 or your regional EEOC office.

The Equal Pay Act of 19563

The Higher Education Amendments of 1972 contain a comprehensive series of
provisions designed to end discrimination based on sex ln all aress of higher
education. Among these is an extansion of the coverage of the :g-.ul Pay Act
of 1961 to executive, administrative and professional employees, including all
faculty. The Act states that women and man performing work in the same estab-
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lishment under similar conditions must receive the same pay if their jfobs
require equal skill, effort and responsibility. "Equal"” does not mean
“{dentical,"” but simply that jobs which are compared under the Equal Pay

Act have to be substantially similar.

All employees in all private and public institutions at all levels are
covered, regardless of whether or not the institution is receiving Federal
funds. The Wage and Hour Division of the Employment Standards Administration
of the Department of Labor enforces the Act. There is no formal procedure for
filing a complaint; one simply writes or telephones the nearest Wage and Hour
Office of the Department of Labor. The identity of the complainant is kept
in strict confidence and is not revealed unless the case ultimately goes to
court.

If investigation indicates a violation has occurred, the employer is asked to
comply with the law by raising salaries and awarding back wages to those who
were underpaid. More than 95% of the Equal Pay investigations are settled
without recourse to litigation, but--shculd the employer fail to comply--the
Department of Labor can bring suit in the appropriate Federal District Court.
Individual complainants may also file private suits under the law. When a
complaint is held to be valid, employers must rsise the salaries of those
employees who earned less by reason of their sex, and must award back pay

for the period in which they were being paid less (generally speaking, the
statute of limitations for back pay is two years).

The virtue of filing a complaint under the Equal Pay Act of 1963 as
amended {s that the issue (salsry and fringe benefits) is clear and the inves-
tigstion procedure--as of this writing--is relatively speedy. The case backlog
is messured in months rather then years. For further information contact Wage
and Hour Division, Employment Standards Aciinistrstion, Department of Labor,
Washington, D.C. 20210 or your nesrest fieid, srea, or regiomsl Wage and Hour
Office.

Constitutfional Law: Equal Protection snd Due Process

Becsuse there was--before 1972--no Federsl legislstion and no uniform
state legislation which could protect an acedemic woman in a sex discrimin-
ation case, feminist lawyers have argued thet sex discrimination (in en
educstionsl institution which is sn sgency of the city or stste) would seem
to violate the Fourteenth Amendment "due process" and "equsl protection"
clauses of the United States Constitution. If the educational institution
is an agency of the Federsl government, sex discriminstion on its psrt would
seen to violate the Fifth Amendment to the U.S. Constitution. For example,

a. lower court ruled thet the exclusion of women applicents from the all-msle
campus of the University of Virginis was denial of equal protection under

the Fourteenth Amendment becsuse the facilities available to women .ere not
equel (Kirsten v. Rector snd Visitors, 1970). There is considerable pending
litigation on Constitutions] grounds involving the job rights of pregnsnt
secondsry school teachers: the Richmond, Virginis, school system, for exsmple,
has recently heen found in violstion of the Fourteenth Amendment on maternity
policy.
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Unfortunately, the Supreme Court has failed to interpret the equal
protection and due process guarantees of the Fifth and Fourteenth Amendments
as prohibiting separate classifications for men and women under the law.

One criterion (the "reasonsbleness” test) has been used to determine whether
Constitutional provisions against sex discrimination have been violated while
a different criterion (the "comp-iling interest" t-st) is used with respect
to racisl discrimination. The Supreme Court has consistently maintained that
classification by sex is reasonable, which means that legislation may be con-
stitutional even though it singles women out for special treatment or applies
to one sex only. In Williams v. McNair (1971), the Supreme Court held that
sex-segregated colleges sre not a violstion of the Fourteenth Amendment and
that separate legislative classification on the besis of sex is reasonable
for purposes of education. Reed v. Reed (1971) is the first case in which the
Supreme Court did find (Nov. 22, 1971) that a state law which preferred men
over women (as sdministrators of estates) violsted the Fourteenth Amendment,
but this ruling wes made on extremely narrow grounds.

Because it is so difficult to prove sex discrimination (especially to
male judges), most cases which go to court are filed on due Pprocess
grounds: that is, proper procedures have not been followed by the defendent
in the case of the complaining woman. Some suits brought on due process
grounds by women (and men) in higher education, and now pending, charge lack
of due process for untenured faculty members in matters of reappointment and
promotion to tenure. In some caaes plaintiffs are arguing that tenure pro-
ceedings should be modified to permit the cendidate to appear before the
tenure committee to answer questions and to defend his or her record against
cherges made sgainst it. There is growing support for the view that due pro-
cess requires a written explsnstion to the non-reappointed candidate of the
reasons for his non-resppointment. The AAUP's Procedural Stendards jn the
Renewal or Nonrenewsi of Faculty Appointments (1971) tskes the position that
an explanation of non-reappointment should be provided in writing if the
non-resppointed fsculty member requests it. In Drown v. Portsmouth, 435
F.2d 1182, Judge Coffin of the First Circuit said:

We therefore hold thst the interests of the non-

tenured tescher in knowing the basis for his

non~retention sre so substentisl and that the

inconvenience and dissdvantsge for a school bosrd

of supplying thia information are so slight as to

require a written explsnation, in some detsil, of -
the ressons for non-retention, together with ac-

cess to evalustion reports in the tescher's personnel

file.

On the other hsnd, an academic womsn recently lost a case in Federal
District Court which illustrstes recourse to the Fifth snd Fourteenth Amendments,
especislly to the due process gusrantee. 1t involved an untenured assistant
professor on renewed one-year sppointments at s stste university whose contract
was unexpectedly terminated. She brought suit sgsinst the Chencellor, the
Desn of the College of Arts snd Sciences, the Chairman of her Depsrtment, and
the membera of the Department's Committee on Tenure and Promotion. The grounds
of her charge were as follows:

.+ . the failure of sll defendents to provide
plaintiff with any appesl remedies to the sum-
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mary decision of the Committee on Tenure and
Promotion . . . was a denial of due process of
law and unconstitutional under the Constitution
of the United States of America, specifically
the Fifth and Fourteenth Amendments thereto, in
that defendents have deprived plaintiff of her
right to be heard in defense of her reappoint-
ment, her right to cross-examine witnesses or
other evidence against her, her right to be
represented by counsel, her right to seek appeal
from such a summary and ex parta decision, all
of which constituted a deprivation by the defen-
dents of plaintiff's constitutionally protected
personal and property interests in reemployment
and of her right to seek and maintain employment
devoid of constitutionally impermissible reasons.

The plaintiff in this casec asked that the tenure regulation which states
that it is not necessary for a non-reappointed appointee to be provided with
reasons for his non-reappointment be declared uncomstitutional: she lost.

The Supreme Court, too, has recently refused to rule that the due process
guarantees of the Fifth and Fourteenth Amendments apply to untenured teachers.

In Board of Regents v. Roth, a Supreme Court majority (5 - 3) rejected the
contention that all teachers are entitled to a statement of reasons at the
hearing prior to nonrenewal under the due process clause of the Fourteenth
Amendment. A majority also reject. ' the claim that & non-tenured teacher is
entitled to a due process hearing when ne asserts that the non-renewal is a
reprisal for his exercise of First Amendment rights. Such a claim entitles
a teacher to a judicial hearing, not to an administrative hearing. In Perry v.
Sindermann, the Court stated: ''The Constitution does not require opportunity
for a hearing before the nonrenewal of a non-tenured teacher's contract,
unless he can show that the decision not to rehire him somehow deprived him
of an intecest in 'liberty' or that he had 'property’ interest in continued
employment, despite the lack of tenure or a formal contract." For further
information see William Van Alstyne, "The Supreme Court Speaks to the
Untenured: A Comment on Board of Regents v. Roth and Perry v. Sindermann,”
AAUP Bulletin, v. 58, no. 3, September, 1972, pp. 267-278.

State Law

Again, because no Federal legislation existed--before 1972--to protect
an academic woman in a sex discrimination case, many women turned to Fair
Employwent Practices Laws in their individual states. On November 1, 1971,
33 states and the District of Columbia had enacted laws prohibiting discrim-
ination based on sex in employment. These Fair Employment Practices Laws
have typically excluded from coverage the same categories o: ;w~ople (teachers,
administrators in educational institutions, employees of state and local
governments) as were excluded under Title VII, so they have not on the whole
been helpful to academic women; .ow that Title VII has been amended, this
situation is likely to change.
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On November 1, 1971, thirty-six states had equal pay laws which might be
applicable to cases of sex discrimination in pay by educational institutions.
Following the Equal Pay Act of 1963, executive, administrative and professional
employees have been, in some states. excluded bv coverage; again, now that
coverage under the Equal Pay Act hus been extended, thia situation is likely
to change.

As of July 1970, 48 states, the District «f Columbia, six municipalities,
and the Territory of the Virgin Islands had Commissions on the Status of Women.
A list of the chairwomen of these Statutory Commissions may be obtained from
the Women's Bureau, Department of Labor, Washingtom, D.C. 20210. You can also
write directly to your Governor for information asbout the laws in your state
as they sffect academic women and your state's enforcing agencies.

DISCRIMINATION IN ADMISS IONS

Academic wcmen seeking change on their individual campuses have often
turned firat to their own problems as professional women and addressed them-
selvea--usually through the Executive Order--to scx discrimination in recruiting,
hiring, promotion, tenure and salary. The Executive Order is directed towards
discrimination in employment, not towards other areas of academic life, and the
same is true of the extended cc.erage provided in 1972 by Title VII and the
Equal Pay Act. Discrimination in admissions, however, has been an egually
serious prcblem to women; it it ju~t ncw beginning to be the subject of Federal
legislatior.

The Higher Education Act of 1972

'n addition to extending coverage of the Equal Pay Act of 1963 to execu-
tive, administra ive, and professional employees, including fsculty, the
Higher Education Act of 1372--effective July 1, 1972--prohibita aex discrim-
ination in all Federally asaiated vducation programs. The basic proviaion
of Title IX of the Higher Education Act atates: "No person in the United
States she'l, on the baaia cf sex, be excluded from participation in, be denied
the penefita of, or be subje-ted to discrimination under any education program
or activity receiving federal financial aasistance." All institutiona (inciuding
public and private pre-achools, elementary and secondary achools, inatitutions
of vorational, profesaional, undergraduste and graduate education) which
receive Federal monies by wav of a grant, losan or contract (other than a
contract of inaurance or guaranty) are covered.

Discrimination in admiasiona is prohibited in vocational institutions,
inatitucions of professional education, inatitutiona of graduste higher
education, and public undergrsduate co-educstional inatitutions; this ad-
miga.ona provision goea into effect on July 1, 1973,

Exemp :ions from the admissions provision are ga follows: private under-
araduate irst.tutiona of higher education: aingle-sex public undergraduate
inatitutiona; elomentary and sczondary achoola other than vocational achools:
and achools in tranaition from single-aex to co-education. Schoola of vocational,
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professional, or graduate education, or public undergraduatc education, which
are beginning the transition to co-education are exempt from the admissiors
provision, provided they are carrying out a transitional plan approved by the
Commissioner of Education. Institutions controlled by religious organizations
are exempt 1f applying the admissions provision is not consistent with the
religious tenets of the organization. Schoois whose primary purpose is the
trainit g of individuals for the military service of the United States or

the Merchant Marine are also exemp:.

The Federal Departments empowrred to extend aid to educational institu-
tions have the enforcement resporsibility for Title IX of the Higher Education
Act; they delegate their enforcement powers to the Office for Civil Rights,
Department of Health, Education and Welfare (the office which conducts com-
pliance reviews and investigaiions). The complaint procedure is not yet
specified; a letter to the Secretary of HEW is acceptable. Complaints of a
pattern of discrimination caa be made as well as individual ccaplaints. If
a violation is found, informal persuasion {s first attempted: if persuasion
fails, awards may be delayed or revoked and the institution may t. declared
ineligible for future awards. The Department of Justice may brinz suit at
the request of HEW.

For further information contact the Division of Higher Education, Office

for Civil Rights, Department of Health, Education and Welfare, Washington, D.C.
20201 or your regional HEW office.

The Public_ Health Service Act

The Comprehensive Health Manpower_Act and the Nurse Training Amendments
Act of 1971 amended Titles VII and VII!I of the Public Health Service Act to

provide, in essence, that the Secretsry of Health, Education ind Welfare may
not make any Federal monies available under either Title VII or Title VIII
unless the application for such monies contains an aaaurance -hat the grantee
will not discriminate on the basis of sex. Titles VII and VII1 cover progrems
for schoola of medicine, osteopathy, dentistry. veterinary medicine, optometry,
pharmacy, podistry, allied health professions, and nursing schools.

The effective date of the amendments is November 18, 1971. All institu-
tions receiving or benefiting from a grant, loan guarantee, or interest sub-
sidy to health personnel training program or receiving a contract under
Titles VII or VIII of the Public Health Service Act are covered. Notice that
what is at issue bere is discrimination in admiasion of students on the basis
of sex.

For further information contact the Division of Higher Education, Office
for Civil Rights, Department of Health, Education and Welfsre, Washington, D.C.
20201 or your regionsl HEW office.

The Equal Rights Amendment

As of December 1, 1972, the Equal Rights Amendment to the U.S. Conatitution
had been ratified by 22 states; thirty-eight are needed for adoption. When the
ERA is sdopted, state-aupported achools at all levels will be required to elim-
inate all lews or regulations or official practices which exclude women or limit
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their numbers. The amendment will not require quotas [or men and women, nor
will it require that schools accurately reflect the sex distribution in the
population; rather admission will turn on the basis of ability or other rele-
vant characteristics, and not on the basis of sex. Scholarship funds will
be treated in the same way. State schools and colledes currently limited

to one %2X will have to allow hoth sexes to attend. FEmplovment and pro-
motion in state schools and colleges will have to be free from sex discrinm-
ination.

HOW TO USE THE LAW

Even though the MLA Commission on Women is not in a position to offer
specific legal advice in individual cases, we would like to offer two sug-
gestions tr the academic woman who believes she has encountered sex discrim-
inaticn. The first is that she should, if at all possible, press her indiv-
idual sex dis.rimination case in the context of 4 strong, organized campus women's
group which is also pressiug HEW, EEOC, the Department of Labor and the local
institution for a complete review of employment policies and practices relating
to women at all levels, professional and non-professional, staff and student.

The scecond is that she should, as she surveys the various options open
to her--campus grievance channels, AAUP, state and local human relations
commissions, the Executive Order, Title VII of the Civil Rights Act of 1964,
the Equal Pay Act, litigation in rhe courts~-try very hard to press her case
at su.eral of these levels simultaneously. Under much c¢r the legislaticn
described in this pamphlet, an individual complaint must be filed within
180 days from the date the discrimination occurred. Depending on the nature
of the complaint, it is perfectly possible to file with HEW, EEOC and the
Wage and Hour Division of the Department of Labor simultaneously--and we
recommend it.

Two other pieces of practical advice occur to us: get everything in writing,
and seek counsel from the feminist sources described below before any final
strategy decisions are made. Although we are not in this pemphlet discussing
collective bargaining we are aware of the possibilities it offers and wish to
point out that women are becoming increasingly active in unions on their
campuses: collective bargaining offers women yet another way to begin to
effect institutional change.

Grievance Procedures

Lecal grievance channels in the Department and on the local campus will
obviously be a first recourse. The woman who believes she has experienced
sex discrimination should be aware that local grievance channels usually deal
with procedural issues (this is partly because sex discrimination is difficult
to prove in an individual case and partly because conciliators and adjudi-
cators are usually male). Additionally, local campus grievance procedures
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normally go up to the administration rather than to an {mpartial arbiter.
It is important to use local channels--first in order to demonstrate that one
has tried all available remedies, and second to generate pressure on campus
for & review of existing grievance procedures. But a woman contemplating
filing an individual complaint under Federal law should remember t..at she
must do so within 180 days.

Sex discrimination complaints ar - not specifically covered by the grievence
procedure policy of AAUP as set forth by sectiou 15 of Recommended Institutional
Regulations on Academic Freedom and Tenure (1968) and by Procedural Stsadards
in the Renewal or Nonrenewal of Faculty Appointments (1971). Msrgsret Rumbarger,
Associate Secretary of AAUF, sdvises thst if 8 woman fsculty member has & com-
plaint rclating to her status as a faculty member, the locsl chapter or, if
necessary, the nationsl office of AAU™ can inform her whether sny of the
Association’s promulgated policies reiating to academic freedom, tenure and due
process appear to have been violated in her case. The nstionsl office of AAUP
may express its concern directly to the administrstion of the local institutiom,
but the usual procedure is for the national office to assist the complainant
in presenting her cowplsint locally. Although Recomsr2nded Institutionsl
Regulations, section 15, recommends that tocal grievence committees consist
of elected tenured fsculty members, neither Committee W nor the Committee on
Nontenured Faculty endorses this policy. AUUP is presently working on new
recommendations in this arves.

The resctivstion of Committee W of AAUP on the Status of Women in the
Academic Profession, snd the proliferstion of locsl Committee W's (which in
some csses slso work on a stste-wide basis through stste conferences of AAUP
chspters) is promising. Many locsl Committee W's hsve slresdy published
studies of conditions for women on their campuses snd recommendstions for
reform. Most locsl Committee W's, however--like most locsl AAUP chspters--
have hsndled individusl complsints of sex discriminstion in sn advisory and
mediative way, dealing for the most psrt with procedursl questions rsther
than with the substantive merits of the case.

Alice Rossi, Chairman of the Committee W nstionslly, writes:

I shell urge the Committee to recommend
strongly thst the Associstion make 8 firm
demand thst colleges snd universities estsb-
lish whstever grievsnce procedures are
lacking on loc¢al campuses to Fscilitate the
processing of complsints from women fsculty
members, with s strong recommendstion that
such grievence committees include women in
pruportion to their representstion on the
fsculty, including sll psrt-time, nontenured,
and lower rsnk personnel where so many women
have been kept. (AAUP Bulletin, Summer, 1971)

The American Associstion of University Women does not work with specific
complsints, but, like Committee W of AAUP, it hss made recent policy ststements

on snti-nepotism regulstions, the ststus of part-time fsculty, snd maternity
leave. See Stsndsrds for Women in Higher Educstion (Susmer 1971) svsilsble
from ANUW, 2401 Virginis Avenue, N.W., Weshington, D.C, 20037.
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Finding 4 lawyer

So few cases of sex discrimination have been decided in the couris that
there are as yet few precedents, and thus little evidence as to whether the
laws which exist can be ¢ffective if vvoked. And there are not many lawyers
who have substantial experience in the area of women's rights law., What this
means for a woman with a grievance is that first, she ought to learn as much
4s possible about the law from feminists (not necessarily, but preferably
lawyers) who have had occasion to find vut about laws relevant to women, and
that second, hiring s feminist attorney is a good idea.

One way to reach such attorneys is through local chapters of national
feminist groups such as NOW and WEAL. Other local groups interested in the
law as it affects women will vary from area to area. In Washingtcs, D.C.,
for example, Human Rights for Women, Inc., 1128 National Press Bld, .,
Washington D.C. (202-737-1059) provides volunteer attorneys who can give
legal advice and assistance. The Women's Legal Defense Fund, 2414 _7th Street,
N.W., Washington, D.C. 20027 (212-338-7425) provides free counscl fo. women
and women's organizations, scre.ns and selects test cases to take to Lourt,
and provides para-legal training o non-lawyer volunteers to enable th 7 to
assist in the casework.

A second way to find a feminist attormey is through the American Ciyil
Liberties Union. ACLU's chief interest is in test cases vith class implic 1~
tions, particularly (n cases involving the Bill of Rights and the First
Amendment. A local chapter should be able to tel’ you w'ich lawyers handle
its cases. However, An ACLU lawyer who gets a referral through the local
chapter and cannot take the case gratis is forbidden tc take it for payment,
a fact you should bear in mind i{f you want an ACLU lawyer and are able to
pay the uormal fees.

Sti!l & third way to reach fewminist attorneys is through a law school
which har>ors professora and students with a strong interest in women's rights
law. A protessor who is tesching a law course in this field Oor a women's
group within the law school may hsve useful contacts. In most localities
& few good initial contacts will lead an interested woman fairly quickly to
most of the reaources available in her area.

The Barnard Women's Center is developing a list of leg.il services avail-
able to women in the New York area and nationwide. Write the Women's Center,
Barnard College, 606 West 120th St., New York, N.Y. i0027, Tee Ellen Ford
has just published (1972) a Directory of Women Attorneys in the United States.
It is svailable ($10) from Ford Associates, Inc., 701 South Federal Ave.,
Butler, Indiana 46721 (ask your library to order it).

A plaintiff who takes a case to court and wins it normslly wins the court
costs snd sttorney's feea plus damagea if she sues for them. Attorneya some-
times work for a percentage of the damages recovered. Information about finan-
cisl prospects in any particular case--probable length ot court action, probable
cost, risk, possibilities for financial aid--can best be obrained from local
contacts as suggested above. A woman who mskes less than $200 per month for
one individual, plus $40 for each dependent, is eligible for free OEO Legal Aid,
but most academic women are not that poor--yet. If ACLU takes a case there is
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no charge to the plaintiff, and this is true of most other defense funds,
but most defense funds look for cases which stand a chance to make new law.
Both NOW and WEAL at thc national level have legal committees which solicit
precedent-making cases and funds to take them to court. Members of these
national committees are in a position to offer counsel to an individual
acadewic woman and to provide referrals when necessary: they can also provide
counsel to attorneys who are as yet inexperienced in the area of women's law.
Contact:

Sylvia Roberts, President

Legal Defense and Education Find, NOW
P.0. Box 3081

Baton Rouge, Louisiana 70871

(504) 343-0168 (office)

(504) 342-0940 (home)

WEAL National Office
621 National Press Buiiding
Washington, D.C. 20004

THE EXECUTIVE ORDER

Executive Order 11246, {ssued by President Johnsonm in 1965, forbids
discriminstion in employment by all Federal contrsctors on the basis of race,
color, religion or national origin. As smended by Executive Order 11375,
effective Octcber, 1968, discrimination based on sex is slso fortidden.

All those who receive Government contracts or subcontrscts in excess
of $10,000 (which includes virtually all institutions of higher education)
must agreée not to discriminate on the grounds listed--the "nondiscrimination
requirement” of the Executive Order. They wmust also agree to

take affirmative action to ensure that
applicants sre esployed and employees sre trested
during employment without regard to their race,
color, religion, sex or national origin. Such
sction shsll include, but not be limited to the
following: employment, upgrsding, demotion or
trensfer; recruitment or recruitment advertising;
layoff or termination; rates of psy or other forms
of compensation: and selection for training,
including apprenticeship . . .

~~the "affirmstive action” requirement of the Executive Order. These equsl
employment opportunity obligations apply to sll employment by the contrsctor,
snd not solely to employment sasociated with the receipt or use of Federal
funds, i.e., in the case of colleges and universities, the entire institution,
not solely the department or project receiving Federsl money.

It is important to uaderstand that the Executive Order is not lsw, but
a set of terms in a contractual agreement between the Federal Government and
ite comtractors. The Executive Order's requirements are implemented by
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regulations of the Department of Labor, whose Office of Federal Contract
Compliance ia responsible for their enforcement. OFCC has deasignated the
Department of Health, Education and Welfsre as the Compliance Agency for atl
contracts with colleges and universities; HEW's Office for Civil Rights con-
ducts reviews and investigations, and on the basis of its findings Fcderal
contracts may be cancelled, terminated or suspended.

It was this penalty--however distant and rarely finvoked--as well as
the absence of more direct legal channels, which led women to file individual
and institutional complaints under the Executive Order during recent years.
The fact thst the Executive Order is an administrative, and not a judicial,
mechanism has various consequences; probably most crucial to women, those
"discriminated against” are not formally parties to the procedures involved.
The Executive Order as originally issued was not intended to deal with sex
discriminstion, and its original implementing regulations dealt with general
labor concepts and practices, not those of the scademic world; for these
reasons, as wall as the lack of sufficient steff within HEW to deal with the
sheer size of its assignment (individusl complsints were particularly neglected),
women were often more frustrated than sstisfied by the coversge snd enforce-~
ment provided. 1In most cases, institutionsl changes came from the threat
of penslty and the political pressure of women organized around a complaint,
not directly from the efforts of compliance officers.

In June, 1970, the Office of Federsl Contract Compliance first issued
Sex Discriminstion Guidelines, which indicsted that employers sre required
to "take affirmative action to recruit women to spply for those jobs where
they hsve previously been excluded.” These brief Guidelines prohibited
contractors from:

1. Making sny distinction based upon sex in employment
opportunities, wsges, hours, or any other conditions
of employment.

2. Msking sny distinction between married snd unmarried
persons of one sex unless the same dimtinctions sre
made between married snd unmarried persons of the
opposite sex.

3. Denying employment to women with young children unless
the same exciusionsry policy exists for men: or ter-
minsting sn employee of one sex in s psrticulsr job
classificstion upon resching s certsin sge unless the same
rule is spplicsble to members of the opposite sex.

4. Penslizing women in their conditions of emplovwent
becsuse they require time swsy from work for child-
besring. Whether or not the employer hss s lesv:
policy, childbearing must be considered s justli ication
for leave of sbsence for s ressonsble length of time.

S. Maintsining wsge schedules relsted to or bssed on the
sex of the employees, or discriminstorily restricting
one sex to certsin job clsssificstions.

Other provisions deslt with protective lsbor lews snd pnysicsl fecilities,
concerns of women in the construction fields to which tnhe Executive Order
had originslly been sddressed: no provision in these guidelines deslt with
nepotism, s particulsr concern of scsdemic women.

ERIC
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In December, 1971, the Secretary of Labor signed a further amendment to
the Code of Federal Regilations, knoom as "Revised Order 4." This order
applied to non-construction contract>rs the requirement that those Fuderal
Contractors with contracts of $50,000 or more, employing more than 50 perscns,
must have on file a written affirmaiive action program, which determines
whether minorities and women are unrierutilized in their work force (under-
utilization is defined in the regulitions as "having fewer women or minorities
in a particular job than would reasonably be expected by their availability™)
and projects detailed and apecific goales and timetables for remedying these
underutilizations.

As originally issuid the regulations exempted public institutions from
the obligation of a written plan, although the procedures for compliance
reviews cslled for essentlally th¢ same sorts o! informstion as required in the
written plans of private institutions. By the end of 1972 the Depariment of
Labor intends to require written affirmative action plans of all ingtitutions.

In October, 1972, the Off{ce for Civil Rights of HEW issued its Higher
Education Guidelines to colleges and universities, spelling out their obliga-
tions under Revised Order 4, with detailed instructions on the development of
affirmstive action programs for women. Topics covered under personnel policies
and practices, e.g., include recruitment; hiring: anti-nepotism policies:
placement, job classification, and assignment: training; prowotion; termin-
ation; conditions of work; rights snd benefits--salary: bsck pay; leave
policies; employment practices relating to pregnancy and childbirth; fringe
benefits; child care; grievance procedures. Other sections of the Guidelines
deal with dsts gathering and analysis, models for setting goals and time-
tables, etc. 1In many wsys it is evident that these guidelines have profitted
from the input of women's groups; in general their provisions are sensitive
to the psrticular problems )(f sex discriminstion in higher education, and
inteliligent sbcut remeai.. for them.

The Guideiines were first distributed st the annual meeting of the
Americsn Council on Education; administrstors returned howe from that meeting
to their tssk of prepsring their csmpuses written affirmstive sction programs
for women. These programs, to be updated at set intervsls, are reviewed by
HEW's Office for Civil Rights om that office's initiative, as psrt of routine,
regular programs of systematic rewiew, prior to the awarding of sny Federal
contract for $1 milliom or more, and upon complaints "seeking relief for an
sffected classs ss well ss general sllegations of pstterns of discrimination
st sn institution." Individusl complsints are now deslt with by the U.S.
Equs] Employment Opportunities Commission under the provisions of Title VII
of the Civil Rights Act of 196&--see p. 1).

For concerned campus women, the tssks sre now two-fold: to continue,
where sppropriste, to file complsints, and to be sctively involved in the
crestion snd monitoring of the affirmative sction program itself. Complsints
can be filed with:

Office of Federsl Contrsct Compliance
Depsrtwent of Labor
Washington, D.C. 20210
or
Office for Civil Rights
Depsrtwent of HEW
Washington, D.C. 20201
or

with the regionsl offices of either depsrtment.
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As we did iast year, we recommend letters to the Dejartment of Labor and
HEW's Secretaries and to your Congressmen and Senatcrs, Regents and news-
papers--if only to keep them sensitive tv these issues. More information
on the filing of complaints is availab’e from:

Norma Raffel (Chairwoman, Action
610 Glenn Road Committee on Federal
State College, Pennsyivsnia 16801 Contract Compliance, WEAL)

It is extremely important that women to continue to organize sirong local
campus groups to file complaints under the Executive Order that a pattern
of discrimination exists on campus; in spite of its weaknesses in coverage
and enforcement, it has bevn until this time the only instrument faculty
women have hsd to put pressure on their colleges and universities to up-
grade all women employees, to rscruit wo.wen for faculty positions, to
promote and psy women equally with men, and to rsise the number of women
admitted to all levels of higher education.

The second tssk--to be actively involved in the crestion and monitoring
of sffirmative sction plans--is criticsl for campus women now. On some cam-
puses input from women's groups hss been solicited; on others the struggles
are still to gsin access to information and decision-wmskers. Each unit must
have an executive responsible for equal employment opportunity progrsms; he
or she, snd your regional complisnce officer, are people to know. The Office
for Civil Rights “urges” institutions to make public their sffirmative action
programs, and will, under the Freedom of Information Act, itself disclose
those which have been sccepted.

Affirmative sction campus-wide clesrly involves more women than those
in the modern lsnguagea, and, for thst wmatter, more thsn just scsdemic women;
effective women's groups hsve been ss broad based, st least in their contacts,
ss locsl situations permit. Women in the modern languages will, however,
have psrticular depsrtmental concerns, for which the Affirmative Action
Guidelines of the MLA Wowen's Commission (PMLA, May, 1972) may be of use.
The most recent HEW Guidelines for Revised Order 4 permit gosls and time-
tables to be set unit-wide, rsther than departmentally, snd consider students
only in their role ss employees; depsrtmental goals snd timetsbles, snd
questions, e.g., of grsduste sdmissions and swards, may need the particulsr
sttention of women in the modern languages. (Such matters, and othsrs desling
with education, rather than employment, may be legally deslt with under the
provisions of the Higher Educstion Act; see p.6).

Despite its lim!:stions, the Executive Order offers means for women to
desl, through chsnnels snd outside, with broad patterns of institutional
sexism. This second stage of ite history (for women) should be an inter-
esting one; the third, rore distant, may involve finding still more dirsct
lsgal means to enter into the process of affirmative action, or to chsllenge
its results--possibly court cases under the amended provisions of Title VII
of the Civil Rights Act of 1964, (see p. 1},
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NEPOTISM RULES AND PRACTICES

Nepotism rules and practices tske all sorts of forms. The commonest is
to prohibit hiring "members of the same family" or "relatives" in the same
depsrtment, but it is also quite common to prohibit hiring relativer within
the same college or university or even within the same atate system. Unack-
nowledged, informal anti-nepotism practices are even more common. See Study II
by the MLA Commission on Women for sn estimate of the number of Ph.D. granting
departments of English and Modern Langusges which presently acknowledge that
they possess written nepotism regulations or adhere to anti-nepotism practices.

Whatever the stated rstionsle for nepotism rules and practices their
primary effect ia to prohibit, or to restrict to inferior terms, the employment
of wives of administrators and faculty members. Where nepotism policies do
not altogether halt the careers of married women, they hinder them, and at
the same time allow fnstitutions to get able, often fully qualified, profes-
sional help at reduced rates. Institutions with nepotism rules and policies
typicslly do employ wives--aa laboratory sssistan’s, for example, or language
instructors or teachera of freshman compoaition, on inferior terma., not as
ordinary career appointments; wives may work--part-time only or without pro-
motlion or tenure or asbbatical leave or fringe benefits or the right to vote
in department meetinga or in fsculty meetings.

Committee W of AAUP drafted lsst yesr the following Statement on Faculty

Appointwent snd Family Relationship: it was endorsed by the Board of Directors
of AAUP in Jume, 1971:

In recent years, and particularly in relation to efforts to define
and safeguard the righta or women in acsdemic life, members of the
profession hsve evidenced increasing concern over policies and prac-
ticea which prohibit i{n bianket fsshion the appointment, retentiom,
or the holding of tenure of more thau one member of the asme family
on the faculty of an institution of higher educstion or of s school
or depsrtment within an institution (so-called "snti-nepotism reg-
ulations™). Such policies and practices subject fsculty members to
an sutomatic decision om & basis wholly unrelated to scsdemic qual-
ificationa and limit them unfairly in their opportunity to prectice
their profession. In addition, they are contrary to the beat inter-
esta of the institution which is deprived of qualified faculty members
on the basis of *n inappropriats criterion, and of the community
which is denied & . fficient utilization of its reaources.

The Association recogni'es the propriety of institutionsl regulations
which would aet ressonsb.e restrictions on an individual's capacity
to function as judge or aivocate in apecific situstiops involving
membera of his or her imm diate family. Faculty members should
neither initiste nor parti:ipate in institutional decisions invol-
ving & direct benefit (initisl appointment, retention, prowmotionm,
salary, leave of abaence, etc.} to members of their immediste fam-
i{lies.

The Association doea not believe, however, that the proacription of
the opportunity of members of an immediate fomily to serve as
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colleagues is a sound method of avoiding the occasional abuses
resulting from nepotism. Inasmuch as they constitute a contin-

uing abuse to a significant number of individual members of the
profession and to the profession as a body, the Association urges
the discontinuance of these policies and practices, and the rescind-
ing of laws and institutional regulations which perpetuate them.

AAUW's new guideline on this subject calls for the elimination of nepotism
regulations and a written statement of institutional policy to establish
clear standards of appointment on merit since “policies and practices which
proscribe the opportunity of members of an immediate family are recognized
as contrary to the best interests of both the inmstitution and the individual.

Affirmative action in this area is very much in progress. To cite just
a few exsmples, Ohio State University changed its policy in February, 1971,
the Univeraity of Wisconsin {n June, 1971. The university of Michigan, Yale
University, and the University of Maryland, College Park, now permit members
of the same family to teach in the same department. The section on nepotism
has been deleted from the Policies of the Board of Trustees for the entire
State University of New York.

If an educational institution--shether state system, university, college,
or individual department--persists .n retaining either written or unwritten
nepotism policies, an individual wuman can fight in three ways: through
local campus efforts to effect institutional change; through recourse to
Executive Order 11246 as smended; and through recourse to lawsuit.

Local Campus Efforts to Effect Instituti-mal Change

First, it is necessary to reaearch the subject on your campus. Where
does anti-nepotism originate? 1s there a written rule? An agreed-on policy?
Is anti-nepotism practiced in aome departments only or throughout the insti-
tution? Who has the power to auatain anti-nepotism policy? Or to rescind
it? Is anti-nepotism policy administered with equity? Has it been applied
in some csses but not others? 1Is it spplied more atrictly to wivea than to
other members of the same family? What evidence can you gather of professional
hardship experienced by fully qualifiecd wives because of snti-nepotism policy?
What evidence can you gather of economic exploitation? Finally, what defenses
do administrators and faculty members give of anti-nepotism policy?

Your local situation will affect your choice of rsctica. Administra-
tions or governing boards which are willing to cooperate can be asked to lend
influence and practical support to research, education, and chsnge. State-
ments of positive policy, and continuing pressure to eusure reform, could be
provided by faculty assembliea or senates to effect aimilar ends. An AAUP
committee could serve as an agency for research snd for affirmative action.
The new policy statementa by AAUP snd AAUW provide new sourcea of prafessional
support.
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The Executive Order

In the new Higher Education Guidelines, the Office for Civil Rights,
HEW, has ruled that "policies or practices which prohibit or limit the sim-
ultaneous employment of two members of the same family and which have an
sdverse impact upon one sex or the other are in viclstion of the Executive
Order."™ Becsuse men hsve trsditionally been fsvored in employment over
women, snti-nepotism regulstions in most cases operate to deny employment
to 8 wife rsther than to a husbsnd. Anti-nepotism rulecs, th:n, whether
written or unwritten, must be eliminsted or rewritten t- ins .re that non-
relevent criteria (such ss maritsl status) shsll not be appl - 2d in hiring
or promoting university personnel. One of HEW's requirement: -t the
University rf Michigsn wss thst the university 'develop s wii.ten policy
on nepotism which will insure correct trestment of tendem tesms."

lnstitutionsl regulstions which set ressonsble restriction on sn in-
dividual's cspscity to function as judge or sdvocste in specific situstions
involving a member or his or her immediste family are permissible where
they do no* have the effect of denying equsl employment opportunity to one
sex over the other; see the AAL™ policy statement sbove.

A woman who compisinsg under Executive Order 11246 as smended that she
was denied emplo/ment or wes given s ststus not warrsnted by her quslifics-
tions becsuse of the existence f s nepotism rule may demand tompensstory
back wages to Cctober 13, 1968, the effective dste of the Executive Order.
She should be s/are, hocwever, thst HEW is presently referring individusl
complaints to EENC. Irdividusl complsints sre ususlly made most effectively
in the context of 8 ¢ 'yisint that s psttern of discciminstion operates through-
out the entire colleye or university.

A Suit in Court

Nepotism rules sre probsbly unconstitutionsl. During 1969-70, five
women whose csreers either were, or were potentislly, hindered by the Arizons
Bosrd of Regents’' nepotism regulstion snd its sdministrstion st the University
of Arizons in Tucson decided to become plsintiffs in s declarstory judgment
sction. Their attorney filed s clesss sction thst demanded (in the legsl
sense of the word) that the Regent's regulstion be declsred invelid ss for-
mulsted snd sdministered becsuse it discriminsted sgsinst women.

The plsintiffs’ sttorney sdvanced numeroue grounds for relief:

1. wunressonsble sbridgement of the fundamentsl constitutionsl right
to marry wvhom one chooses;

1. wunressonsble sbridgement of the fundsmentsl comstitutionsl right
to pursue s lawful livelihood;
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3. wviolation of due process and equal protection of the laws by the
vague and arbitrary formulation of the rule;

4. wviolation of due process and equal protection of the laws by the
arbitrary and capricious administration of the rule.

After seven months of preparatory litigation, the State's attorney's office

advised the Regents that their anti-nepotism regulation was probably consti-
tutionally indefensible; the Regents thereupon rescinded the regulation, and
the plaintiffs’ suit was subsequently dismissed as moot.

At the present time several lawsuits are planned against treatment dis-
criminatory to women because nf nepotism rules in colleges and universities.
Heather Sigworth, who initiated the suit against the University of Arizona
Board of Regents described above, is bringing suit against the University
of Arkansas; this action {s sponsored jointly by WEAL and ACLU. Ms. Sigworth
is arguing that nepotism rules constitute de facto sex discrimination. She
believes that once it is clearly established that nepotism rules constitute
sex discrimination, several constitutional remedies will be available, par-
ticularly the constitutionsl right to pursue a lawful livelihood and the
constitutional right to marry whom one chooses. A packet of information about
nepotism rules (the background of these rules, arguments used to Justify
them, and arguments against them) is available. Write:

Heather Sigworth (WEAL Subcommittee

3537 North Jackson Ave. Against Nepotism Rules)
Tucson, Arizona 85719

18¢ for third-class mailing

56¢ for first-class mailing
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Symposium--Women and the Law. Valparaiso liniversity Law Review. Vol. V,
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Pamphlets

Higher Education Guidelines, Executive Order 11246
Public Information Office
Office for Civil Rights
Depsrtment of Heslth, Education and Welfare
Washington, D.C. 20201

OR
From the regional Office for Civil Rights in your area

You ought to have your own copy of these indispensable guidelines. Attached
as appendices are all other civil rights laws affecting insti‘utfons of
higher education over which the Office for Civil Rights has ¢niorcement
responsibility. Appendices are:

Executive Order 11246, as amended

Obligations of Contractors and Subcontractors

Revised Order No. &4

Sex Diacrimination Guidelines

Employee Testing

Title VI of the Civil Rights Act of 1964

Title IX of the Education Amendments of 1972 and Memorandum

to Presidents of Institutions of Higher Education

Title VII of the Civil Rights Act of 1964

OCR Complisnce Procedures

Data Gathering and Analysis

Federal Lews snd Regulations Concerning Sex Discrimination in Educatiomal

Institutions (October, 1372)}. Available (poster size) from HEW at the addresa

listed above or you can write to the Project on the Status and Education of

Women, Association of American Colleges, 1818 R St. N.W., Washington, D.C. 20009.

You ahould mske sure that you are on the Project’s mailing list. Ask for a
current packet of materiale. Reports on the law are issued frequently.
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Newsletters

Cancerns (Newsletter of the Women's Caucas for the Modern Langvages).
$5,00 per year dues to: Leonora Woodman, Secretary-Treasurer, WCML,
1100 N. Grant Street, West Layfayette, Indiana 47906.

WEAL Washington Rueport

WEAL National Capital Chapter
1253-4th Street, S.W.
Washirgton, D.C. 20024

NOW Acts
NOW National Office
1957 East 73rd St.
Chicago, 111. 60649
$5 per year. free to members

The Spokeswoman (ed. Susan Davis)
5464° South Shore Drive
Chicago, 111. 50615
Monthly: §7 per year by individual check,
$12 per year by imstitutiomal check.

Women Today (ed. Barbara Moore)
National Press Building
Washington, D.C. 20004
Biweekly: $15 per vear, $25 two years

Additional copies of this pamphlet available from Adrian Tinsley, William
James College, Allendale, Michigan, 49401 or write to Elaine Hedges, Chair-
woman, MLA Commission on Women, Department of English, Towson State College,
Baltimore, Maryland 21204. Send 50¢ per copy to cover postage and printing
costs.
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