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PREFACk

Thomas A. Shannon, Schools

. Attorney for the San Diego Schools

and Community Colleges'since 1963,

spoke June 21 to the SumMer Confer-

ence of the Oregon Association of

School Administrators. Portions of

his speech on the attorney as a

member of the school management

team are reproduced here along with

selected material from his earlier

_article, "How School. Attorneys Work

with Superintendents"--published in

The School Administrator by the

American Association of School Ad-

ministrators.

Mr. Shannon's background in-

cludes a Bachelor's degree in Fi-

nance and a Juris Doctor degree.

He has served as chairman of the

Council of School Attorneys of the

National School Boards AssociatiOn,

chairman of the San Diego County
.

Juvenile Justice Commission, and he

has. been a faculty member at the

University of Minnesota.

Presently, Tom Shannon is

president of the National Organi-

zation on Legal Problems of Educa-

tion, is legal counsel of the Asso-

ciation of California School Admin-

istrators, and is active in the

Juvenile Delinquency Task Force of

the California Council on Criminal

Justice and the San Diego County

Delinquency. Prevention Commission.

He is vice-president of the San

Diego Defenders Program,' and is a

member of the California State

Bar's Resolution Committee.

Mr. Shannon has been a fea-

tured speaker on law at annual

conventions of the National SchoOl

Boards Association, the California

School Boards Association, and

other state.school boards associa-

tions. His writings can be found

in various professional journals

on the law relating to public

education.

Kenneth Erickson
Executive Secretary
Oregon School Study Council



THE ATTORNEY: A MEMBER OF THE SCHOOL MANAGEMENT TEAM?

When Ken Erickson and I dis-

cussed last December the prospects

of my speaking to you this morning

on the topic, The Attorney as a

Member of the School Management

Team," I thought I would be talking

strictly from the perspective of a

school attorney. But, my situation

in the San Diego City Schools and

Community Colleges has changed con-

siderably during the past several

months.

On June 30, one of the finest

school administrators I have ever

been privileged to work with is re-

tiring as Deputy Superintendent in

San Diego, and our Superintendent

of Schools, Dr. Tom Goodman (orig-

inally from Oregon), has appointed

Me to be DepAty-Superintendent and

General Counsel and function as

No. 2 man in our school district

administration.

I am not the first attorney to

be appointed a Deputy Superintendent

of a school district in California..

In Los Angeles, Jerry Halverson, who

served as legal adviser to the Su-.

perint,_!ndent for a decade, was named

by the Los Angeles Superintendent to

the post of Associate Superintendent.

I mention this at the outset

this morning as evidence that a

full-time staff attorney can, at

the insistence and pleasure of the

superintendent, become so much an

integral. part of the management

team while functioning as an attor-

ney that the superintendent con-

cludes that the attorney should

shift his emphasis from the legal

aspects of school administration to

an exclusive concern with school

administration. Of course, this

does not mean that one should go to

law school and not a college of

education to prepare himself for a

career in school administration.

It simply means that, in a large,

urban school district, it takes a

diversity of talent to effectively

-administer the schools. The attor-

ney's association with the people

who govern and administer the

school district over a long period

of years, in tandem with his close

involvement in virtually every as-

pect of school district administra-

tion, can lead a superintendent .to

conclude that the attorney would

better serve public education in a

position of direct-line authority



in school administration.

This transformation of an

attorney to primarily a school ad-

ministrator is not likely to happen

in smaller school districts which

do not have full-time staff attor-

neys or in school districts which

retain private counsel. But, re-

gardless of the attorney's relation-

ship to the school district--be it

part-time, private counsel n the

one hand), or a full-time staff

member (on the other hand), the

attorney'for the school district is

a member of the management team of

the school district. That is, his

interests are in supporting and de-

fending the efforts of the superin-

tendent and the scol board to

move the district forward alOng the

course recommended by the superin-

tendent and adopted by the school

board. While this has always been

. the case as far as the relationship

of the attorney and his client

school district 'IS concerned, the

function of the attorney has broad-

ened considerably in the past

decade. *.

Before aschool administrator

can really appreciate what attor-

neys can do in furtherance of

effective school administration,

the school administras

clearly perceive the changes in
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school district governance and ad-

ministration which today have

brought...the school attorney into

the forefront, and have solidly

entrenched him as a member of the

school district's "management team"

in three respects:

1. as an advisor on the law
of public education;

2. as an advisor on the
governance of public
school districts;

as an attorney in litiga-
tion.

Let us first examine the fac-

tors of school administratiop toj

day which have buoyed the-ilse of

the importance of attorneys as mem-

bers of the school district

"management team."

As changes occur in society,

the public institutions established

to serve society also change. One

of our most important institutions,_

public education, is not exempt

frolithis cause-and-effect relation-

ship. The extent to which a public

institution can change is a measure

of its vitality and usefuIneis in a

changing society.

School administration has

shifted in a subtle but-nrofound

way in.the past several years.

This shift has been subtle to the

extent that many persons actively

engaged in school administration



are not even aware that the shift

has occurred, much less appreciate

its magnitude. The shift is pro-

founi in the sense that it has re-

quirid an entirely different re-

sponse to the problems facing

school administrators throughout

the nation--and if this changed re-

sponse does not come, the problems

ore confounded to the point where

either legitimate interests are be-

ing repressed by sheer power, or

chaos and disturbance are the order

of the day.

There is in our nation today a

new professionalism among school ad-

ministrators. This new profession-

alism is a product of our changing

world.

The school administrator today

is different from his predecessor_

of even just a decade ago in many

ways. The total of these differ-

ences is equal to the new profes-

sionalism of school administration

be6use (1) it clearly sets apart

today's school administrators from

those of yesterday,, and (2) it

sharply separates today's School

administrators from every other

position currently held in the gam-

ut of education generally. These s

differences are briefly described

as follows:

1. Today's school administra-

3

for is UNDER the law; he no longer

may safely presume that he IS the

law. Public education always has

been one of the prime functions of

government. Government has alWays

exercised fundamental control of

public education. The state gov-

ernment has immediate and direct

sovereignty over public education

but, in recent years, the federal

government, with its maze of regu-

lations controlling the acquisition

and expenditure of federal educa-

tion project funds, Was increased

its capacity to set directions for

public educatiOn. To the extent

that school administrators work un-

der a system of state law and fed-

eral project regulations, the

school administrator today is not

really much different from his

predecessor of a decade ago.

But, in addition to the spe-

cific controls and regulations im-

posed by government, ranging from

the federal government through the

local school board, there is a broad

area deeply affecting the operation

of the schools and the fives of the

persons associated with the schools,

which could be called the domain of

the school administrator. It is in

this area that the new profession-

alism of school administotion

dramatically



comes to the surface, for'the'ad-
J

ministrator must make decisions

within the context of recently

evolving legal standards of which

he must be aware. Today, the

school administrator's area of

absolute discretion is narrowing.

This change in the school ad-

ministrator's absolute discretionary

power ranges from control over stu-

dents to dealing with school em-
-,

ployees and citizens. The adminis-

tratsr's discretion has been nar-

rowed by (a) Legislatures (in their

laws governing collective negotia-

tions and the 18-year-old majority;

(b) Courts (in their interpreta-

tions of the federal and state con-

stitutions concerning students and

teachers); (c) the People them-

selves (in their changing life--

styles and systems of values); and

(d) the economy (in its demand for

highly trained personnel and its

rejection of the ignorant and un-

skilled).

This change in the school ad-

ministrator's function has resulted
,

in the construction of a set of le-

gal standards by which the new

school administrator must be guided

in the exercise of his discretionary

power. In short, the new profes-

sionalism of school administration

4.

requires more sophistication on the

part of the school administrator

than ever before demanded because

he must gauge his actions against

recently evolved legallndards

which are, at best, general and

imprecise when exercising his dis-

cretionary power. In this sense,

he is faced with problems similar

to King'John after-th-e- Magna Carta;

it was personally a lot easier and

pleasant for King John to govern

Engli-,nd before the Magna Carta was

foisted upon him by an evolving

society.

The new professionalism of

school administration does not in-

volve a surrender of administrative

control. It cannot involve giving .

up control because the law, in-

eluding state statutes and school

board regulations, im?oses the re-

sponsibility for control upon

school adMinistrators. Rather,

the new professionalism demands a

change in which the old control is

accomplished. In essence, the new

professionalism, from a philosoph-

ical standpo!nt. consists of (1) an

awareness that our society is in an

ever-evolving status; (2) a willing-

ness to accept the fact of change;

(3). a strong motivation to under--

stand the nature
i

of the Chante and



the reasons impelling the change;

(4) a desire to participate posi-

tively and constructively in the

dynamics of the change; and (5) an

ability to work effectively in the

change process. The new profes-

sionalism requires, as a practical

matter, (1) an admission that per-

haps yesterday's response is not

today's answer; (2) a continuing

observation of what the expecta-

tions of education are; (3) a

regular study of the new standards

being set for society affecting

the schools by the Congress, the

Legislatures, and tbefourts; and

(4) a willingness to apply the new

standards in a positive way.

These elements of the new pro-

fessionalism must be set within the

context that presupposes that the

primary purpose of education is to

prepare our children for life and

that the school administrator is

responsible under law for the suc-

cessful operation of the schools

Perhaps no other area of the law'

illustrates the new professionalism

of sc.iocl administration more aptly

thanthe area of student conduct

and discipline. And that brings us

to the second difference between

the old and new professionalism.

2. Today's school administra-

tor is dealing with a student who

5

is entirely different at law than

the student of a decade ago. The

legislatures and the courts have

created a new person with whom

school administrators must work.

The 18-year-old is now an adult

and all children enjoy an expanded

aura of civil rights which vastly

differentiates them from the status

held by their mothers and fathers

when they were children not many

years ago.

Regardless of the merits of

this new status of young people or

whether it is a "good" or "bad"

thing, the point is that it is a

reality which today's school admin-

istrator must operate within. He

does not have the luxury to damn

it and oppose it; he must be solu-

tion-oriented and strive to manage

it consistent with his responsi-

bility over education. He is not

a bystander; it is he who must de-

vise new approaches to fit the new

status of kids at law. He must

balance the new approach with the

old responsibilities for' the safety

and general- wellIbeing of children,

and the preservaiion of an optimum

learning environment, because the

old responsibilities abide.

Today's First Amendment, "free"

speech or conduct standards for

public elementary and secondary



school students were set on

February 24, 1969, when the United

States Supreme Court handed down

its decision in Tinker v. Des Moines

Independent Community School Dis-

trict. In that case, several stu-

dents in the Des Moines public

schools decided to wear black arm-

bands to school in 1965 to protest

the Viet Nam war. They were sus-

pended for violating a school pro-

hibition against wearing armbands

and they filed suit in the local

federal court. Ultimately, the

United States Supreme Court de-

clared the school suspension un-

constitutional; in doing so, the

nation's highest court enunciated

a three-pronged test to judge the

constitutional validity of any law

attempting. to circumscribe the ex-

ercise of First Amendment "free

speech" rights of students on

school grounds. The Court said

that:

. . . conduct by the student,
in class or out of it, which
for any reason--whether it
stems from time, place, of
type of behavior -- (1) material-

ly disrupts Glasswork or (2)
involves substantial disorder
or (3) (involves the) invasion
of the rights of others . . .

may properly be prohibited by school

authorities.

6

As is the situation with any

landmark case, such as the Tinker

case, there is always a two- to

four-year period c' "shaking down,"

where the limits of the landmark

case are established more precise-

ly by subsequent litigation. We

are in the midst of this "shaking-

down" period now. The Tinker

case's three-pronged standard is

being invoked to test many kinds

of state statutes and vocal school

board ri.les governing student con-

duct, ranging from grooming and

dress codes to banning so-called

"underground" newspapers. If the

statutes or school board rules do

not measure up to Tinker standards,

they are struck down as unconsti-

tutional. That is, if school

authorities cannot show that the

student conduct to be prohibited

will (1) materially disrupt class-

work, r,2) involve substantial dis-

order, or (3) invade the rights of

others, it may not be prohibited.

But, the courts -vory carefully

point out that the Tinker criteria:

. . . does not mean the school
authorities are without power
to control the.i.r schools or

discipline their students.
All that Tinker and the other
cases . . . s., is that school
officials must show a specific
and substantial justification

A,



in order to limit'studentS'
First Amendment ("free
speech") rights.

But, it could be tragic if, through

frustration or simple lack of under-

standing, school people erroneously

concluded that because the courts

since 1969 have greatly diluted the

supervisory power of school people

over the First Amendment "free

speech" conduct of their students,

their duty to preserve the health,

safety and general physical well-

being of students in their care

also has been decreased. The fact

that the regulatory authority of

school administrators and teachers

over "free speech" activities of

students has been considerably nar-

rdWed bythe courts in recent years

should not, under any circumstances,

be construed to mean that the im-

portant responsibilities of school

employees for the safety, health

and general physical well-being of

the students on school grounds have

in any way been lessened.

The courts continue to hold,

school people accountable for pro-

tecting their students against

youthful folly. As the California

Supreme Court remarked in June,

1970, in a case involving the death

of a student on a Los Angeles High

School campus as a tragic result of

7

boyish horseplay:

Supervision during recess and
lunch periods (by school offi-
cials) is required, in part,
so that discipline may be
maintained and student con-
duct regulated. Such regula-
tion is necessary precisely
because of the commonly known
tendency of students to en-
gage in aggressive and impul-
sive behavior which exposes
them and their peers to the
risk of serious physical harm. .

The Court outlined the standard of

supervision by stating:

The standard of care imposed
upon school personnel in
carrying out this duty to
supervise is identical to
that required in the perform-
ance of their other duties.-
This uniform standard to
which they are held is that
'degree of care which a person
of ordinary prudence,.tharged
with (comparable) duties,
would exercise under the same
circumstances. . . Either a
total lack of supervision . . .

or.ineffective supervision
. . . may constitute a lack
of ordinary care on the part
of those responsible for stu-
dent supervision.

The duty to supervise extends

also to ensuring, to the extent

possible, that students will not

be injured by criminal acts com-

mitted on school grounds. Hence,

school people have the responsi-

bility of involving law enforcement

authorities where it appears that

their students could become victims



of criminal acts, such as rioting,

loitering, procuring, pimping, sale

of drugs, or shakedowns, to mention

only a few.

From a practical viewpoint,

another eactor here is the procliv-

ity of individual students and stu-

dent organizations for obtaining

legal counsel and advice, independ-

ent from the public school system,

and acting on such advice in their

relationships with the public

schools. There is a group of high-

ly articulate, aggressive young

people enrolled in the high schools,

today who not only are well informed

about their.expanding civil rights

and want to enjoy such rights, but

also are interested in being part

of the effort to expand such rights

and are sufficiently sophisticated

to know where and how to obtain le-

gal counsel. These young people

are continually striving to open

further the doors of responsible

adulthood to persons who just a few

years ago were described by courts

throughout the nation as "being of

tender years."

The new tactic involved here

is that the schools attorney and

the attorney for a student or group

of students are effectively solvi'.g

problems which, prior to 1969 and

8

the United States Supreme Court's

decision in the Tinker case, were

exclusively the province of the

school official and the student.

Then there's the new relation-

ship with school employees. This

is difference number three.

3. Today's school administra-

tor must develop a new style of

itaff leadership ncver before seen

on a large scale in American ele-

mentary and secondary school edu-

cation. The old ways of dealing

with school employees are simply

not available to the new school

administrator. Yet the old re-

sponsibilities for leadership and

management continue as part of the

school administrator's function.

He is being held increasingly

accountable for the old responsi-

bilities. The "father figure,"

"paternalistic autocracy," "benev-

olent dictatorship"--regardless of

what colorful idiom of the organized

teaching profession one could con-

jure up to describe the old style

of administrative leadership--is

simply no longer viable.

From a legal standpoint, "teach-

er militancy" has brought forth

more extensive, active legal coun-

sel and representation of public

school employee organization members



on issues affecting their employ-

ment relationship with the schools.

Group legal services on a grand

scale is a new dimension for the

public schools. Like legal aid

for the poor and disadvantaged,

the principal value of a group le-

gal services plan for school em-

ployees is that it permits judicial

resolution of employment rights

problems without necessitating the

school employee-plaintiff to seri-

ously alter his style of life, much

less his standard of living.

Last year in California, the

California Teachers Association

(CTA) [an NEA affiliate] established

a group legal services program. It

charged each of its almost 200,000

members $2.00 apiece to finance the

program for the first year. The

CTA retained top-flight l'aw firms

through the state to represent and

counsel CTA members in problems re-

lated to their employment relation-

ship with their school board employ-

ers, and in credential disputes

with the State Board of Education.

Specifically, the areas of legal

services provided by local private

law firms under a "group legal

services" contract include: assign-

ments, credentials, demotion, dis-

cipline of pupils, leave, retire-

9

vent, salary, suspension, and work-

men's compensation.

The new tactics involved here

relate to the new significance

which indivichial cases assume.

There are many gaps and voids in

the law governing. the whole range

of the employment relationship be-

tween a local public school dis-

trict and its teachers. It is a

fertile field for judicial law-

making. Thus, many cases which

were relatively smoothly disposed

of out of court in the past can

now assume a new significance as

levers to pry new law out of the

courts. The era of the "minor"

case may b e gone. And probing

for "weak spots" in the law, as

seen from the vantage points of

the teachers, will be rife.

The new leadership demanded

by the new professionalism stresses

collegiality and a more democratic

participatory approach, but within

limits roughly bounded by the

school administrator's responsi-

bilities at law, and the collec-

tive bargaining-type contracts in

effect within the district. Often,

the first ones to remind the school

administrator of his responsibili-

ties for control of the school

operation are the parents. And



this is difference number four.

4. Today's school administra-

tor deals with a more well-educated

class of parents than ever before.

The educational level of parents

has increased considerably over the

course of the past two decades.

These parents are not only inter-

ested in their children's education

but are better able to articulate

that interest and influence the

school administrator. These par-

ents can be moved only by results

and well-reasoned approaches to the

problems of educating their chil-

dren at the school. Moreover,

these parents make up a better in-

formed, more aggressive citizenry.

The result is a plethora of threats

to sue the public schools which

must be carefully considered by the

schools attorney's office. The

threats of lawsuits against the

schools are today a common thing.

In many ways, threats are like tin-

kling brass. But, when a responsi-

ble school official contacts the

schools attorney to discuss a

threat with him, it is clear that

the threat has had some kind of or

impact. It is difficult to assess

the effect of such threats on the

governance and wiministration of

the schools in light of today's

10

expanding role of the judiciary in

school operations. Initially, I

believe that threats have an in-

timidating impact but, in the

longer run, produce a new sophis-

tication among school officials

toward the court process. To the

extent that threats to sue trigger

a re-examination of the public

school's disputed policies in

light of our new days, a not un-

healthy situation exists. But, _

when such threats inhibit the

reasonable performance of the

school official's responsibilities,

grave damage to the instructional

program ensues. And what parents

and others expect of education

leads us to difference number five.

5. Today's school administra-

tor is in the middle of the mael-

strom over the dramatically ex-

panded expectations of education.

The concept that education can

cure all illS,and solve all prob-

lems is still being tested; some

claim that it's a fundamental truth

while others view it as a shibbo-

leth. Whatever the merits, society

has structured its attitude toward

education today in a way that looks

to education to unite the races,

to provide fullness in life, to

educate the professionals and train



the skilled, and to preserve the

democratic way of life. Because

education must deal with all levels

of society and because the poorer

people have awakened to the call to

better themselves and have vigorous

spokesmen for the cause of their

betterment, today's school admin-

istrators are subject to immense

pressures in their school leader-

ship. These pressures are dealt

with in a new way by school admin-

istrators, and this is difference

number six.

6. Today's school administra-

tor must develop an expertise in

working closely and effectively

with a wider spectrum of citizen

groups more active in education

than in the past. The school ad-

ministrator has always worked with

citizen groups. Today, though, the

push for maximum involvement of all

people in education has resulted in

an influx of citizen groups wanting

to influence the course ofeduca-

tion. Minority groups, conserva-

tive groups, liberal groups, civil

rights groups, etc. are just a few

of the labels these groups are

given. Often, the expressed aims

of the groups are in opposition to

each other. The school administra-

tor's week may start out Monday

11

with a group of minority parents

who claim that his discipline of

minority students is too harsh; on

Tuesday, he meets with a group of

minority parents who urge that dis-

cipline in the school be 7trength-

ened; on Wednesday, he meets with

a taxpayer's group who decry the

high school tax; on Thursday, he

meets an organization demand-

ing that tha schools expand their

programs in certain areas; and on

Friday, he meets with teacher rep-

resentatives who,demand both pro-

gram and salary improvement when

they know full well that the avail-

able tax levy will hardly support

either . . .

These active groups with com-

peting viewpoints pose a real chal-

lenge in leadership to the new

school administrator. He must pos-

sess a real sophistication in work-

ing with such groups, all of whom

have both a legitimate interest in

education and an effective way of

expressing it. His adroitness in

the new professionalism of school

administration will determine to a

considerable degree the success

which he meets in (a) moving the

educational enterprise ahead and

off dead-center, and (b) weathering

the onslaughts of the critics whom



he did not heed in moving forward.

Sometimes these critics file law-

suits. And that is difference num-

ber seven.

7. Today's school administra-

tor is far more vulnerable to judi-

cial and legislative review of his

leadership decisions than in days

gone by. The expansion of civil

rights for students and the in-

creased social legislation have

established standards which are

subject to varying interpretations.

Even when a school administrator

acts in complete good faith and

with a reasonable familiarity wtth

the new standards, he may find him-

self defending his actions in court

or before his school board in an

almost deadly adversary proceeding.

The increased free legal aid pro-

vided :.nder federal funds virtually

guarantees effective representation

of the indigent in any serious dis-

pute with the school administrator's

actions. And "law reform" through

significant litigation is one of

the primary goals of the legal

program.

On the legislative side, lobby-

ing for law change as the result of

"outrages" perpetrated by school

administrators, as isolated as such

acts may be, is common in the state
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legislatures. Moreover, complaints

made to school boards invariably

receive more attention and time

when they involve the capacity of

a school administrator to deal

with issues in the school affect-

ing parents or students, And this

brings us to difference number

eight.

8. Today's school administra-

tor works under a school board

which is closer to the people and

more involved in the politics of

governing local education than the

school boards of old. Today,

school boards are in a process of

real evolution. They are becoming

more "political" in nature in the

sense that (a) their membership is

drawn from a wider spectrum of the

citizenry; (b) they meet more fre-

quently; (c) they put themselves

closer to the People by more aCti,e

campaigning and more public appear-

ances between elections; (d) they

are r:quired by law or newly estab-

lished custom to negotiate with

teacher orgalizdtions on a level

closer to "equality" than in earli-

er years; (e) the: :re the natural

objects of attention from sophis-

ticated citizen groups who want to

speak only to "the man"; (f) they

are held accountable for strife in



the schools; and (g) the political

battles involving new civil rights

of youth and the racial integration

of the schools are being staged in

the schools and it is, as a prac----
tical matter, impossibl,e for school

boards to stay aloof of this activ-

ity. And, finally, school boards

today are receiving increasingly

better assistance from better or-

ganized and more generously funded

state and national school boards

associations. The value of this

local, regional, state, and national

interchange cannot be overestimated.

This leads us to difference number

nine.

9. Today's school administra-

tor is expected to work more close-

ly with other levels of government,

locally, as well as at the state

and federal levels. During our

changing times, the whole fabric of

government is being closely scruti-

nized and sweeping changes are being

proposed and tried. This is due to

changing conditions, inflation, in-

creased costs of governmental ser-

vices, and a dupliCation of effort

in many areas of government which

were established in the days when

the county seat was not supposed to

exceed one day's horseback ride

from any place in the county. The
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changes affecting the schools in-

clude the year-round school, making

expanded recreational use of school

sites, racial integration of the

schools (especially "metropolitan

desegregation," which contemplates

many school districts exchanging

students with each other), and

closer liaison with municipal,

county, or regional planning offi

cials in the growing field of

"people planning" with the resul-

tant "balanced communities." At

the sta.': fi.evel, new financial

standards will require close in-

terchange with state personnel.

And the growing acceptance by

federal officials of the necessity

of increasing federal funding of

education means more interchange

of school administrators at the

federal level. _In a word, the

view of the school administrator

today must be -,:osmopolitan in his

work as a leader of one segment of

many governmental layers.

There is a plethora of govern-

mental agencies which have enforce-

ment responsibilities impinging

upon some area of local public Adui-

cation, ranging from the educational

course offerings in the elementary

classroom to the complex business

operations of a large school



district. These agencies run the

gamut from the United States Depart-

ment of Justice, through the State

Attorney General's office to the

local Grand Jury. Lately, the

State Labor Departments and the ex-

panded Equal Employment Opportunity

Commission have joined the almost

endless line of governmental agen-

cies who have their legal inspec-

tion microscopeE focused on the

schools. The new tactic involves

convincing one of these agencies

that the public schools are in

violation of'some provision of law

or administrative regulation, and

watching the agency set into motion

enforcement procedures against the

schools; or, in the alternative,

instituting legal action which at-

tacts both the agency and the

schwqs in an effort to make new

law. Thu:;, other governmental agen-

cies attempt (or are forced to at-

tempt) to expand their powers over

the relevant areas of local public

education.

And finally, there are the

dramatically expanded programs of

vigorous and tenacious legal advo-

cacy conducted by legal aid groups

financed by public and private

funds to champion the rights and

privileges of poor and disadvan-

taged persons. In the middle six-

ties, the Economic Opportunity Act

began pumping millions upon millions

of dollars into free legal aid ser-

vices for the poor and requiring

that at least a portion of that

money be spent on "law reform"

activities. Generally, the term

"law reform" means that in addition

to handling the usual types of le-

gal problerhs .for the poor and dis-

advantaged, legal aid societies

also should-carefully select for

special treatment those unusual

cases which,.if resolved in favor

of the legal aid client, could have

a significant impact on the lives

of the poor. Of the many subjects

for "l.w reform" lawsuits, public

education was, and remains, a prime

defendant. The issues tested in

litigation included student disci-

'usc of i'deral funds by local

public schools, school bus

See, "The Impact of Legal Aid Programs for the Poor on the Operation
of Public School Districts in the United States," an address by Thomas A.
Shannon, 15th Annual Convention of the "National Organization on Legal Prob-
lems of Education," Cleveland, Ohio (1969). (Or an abridged version there-
of which was published in TILE LEGAL AID BRIEFCASE, Vol. XXVIII, No. 4,
February, 1970, National Legal Aid and Defender Association, 1155 East 60th
Street, Chicago, Illinois 60637).
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transportation, school tuition,

school integration of pupils and

state aid to local public schools,

to mention but a few of the growing

list.

Legal aid attorneys are excel-

lent lawyers. And they are zealous-

ly crusading for a cause. Accord-

ingly, the "gentlemanliness" of the

practice of law is an anachronism.

Unlike the admonition of Shakespeare
4-

in Act I, Scene 2 of "Taming of the

Shrew" to:

. . . do as adversaries do in
law, strive mightily, but eat
and drink as friends . . .

these lawyers never cease striving.

And they're tough, aggressive, and

tenacious. They bombard the gov-

ernmental attorney with written

ple.dings, letters, meetings, and

publicized confrontations. They

never cease boring in. Their "law

reform" case is the most important

thing in the world to them. They

spend massive amounts of time in

case preparation. Accordingly, the

schools attorney must be prepared

to deal with an adversary of such

zeal. As with other litigation in-

stituted to make new law, any com-

promise out of court is virtually

out of the question in "law reform"

cases brought by legal aid societies.

Certain realization of this fact,

at the outset, conditions case

tactics throughout the course of

the judicial proceedings.

In this new time, the attorney

can serve the superintendent and

school board:

1. as an advisor on the law;

2. as an advisor on school
district governance be-
cause of his special
training and knowledge
about how government
workS; and

3. as the attorney in liti-
gation, defending the
rights and professional
reputations of school
admiiiistrators and the
political choices of
school board members.

That's the attorney as a member of

the school district's management

team.
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