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CHAPTER I

INTRODUCTION

The ultimate test of a democratic society must lie in its ability

to effectively respond to the needs and desires of its citizenry. The

means by which the collective will is determined, and implemented is

through an elected government dedicated to protecting and serving the

best interests of the people. This has been the guiding principle for

American society.

But as the nation approaches its two-hundredth anniversary its

citizens seem to be growing more and more disenchanted with the job

their government is doing for them. The public is beginning to ques-

tion whether polluted air and water, congested highways and decaying

cities represent the results of a government truly dedicate(1 to max-

imizing the quality of life for its constituency.

Individuals, citizens organizations and others have begun to

rally under the banner of "consumerism" to articulate their complaints

about what they view as an unsatisfactory lifestyle. This consumer

movement represents a desperate effort to make the most efficient and

productive use of our dwindling natural resources. This movement comes

from the grassroots of society, and as one author has defined it, con-

sumerism means:

. . . there must be an improvement in the quality of

American life. Its objective is to make society more

1
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responsive to the needs and wants of people generally,
but particularly those who lack ready access to politi-

cal or financial power. In doing so it hopes through
direct citizen action and by means of the adroit use of
publicity and of legal administrative procedures to
circumvent the technological and managerial infra-

structure. 1

Action has been taken along many fronts in this effort to make

society and government more responsive. One example is a new Massachu-

setts law which enables dissatisfied citizens to undertake private en-

forcement of environmental laws which may have been "overlooked"`by

government agencies charged with safeguarding the environment.
2

Citizen protests have also resulted in the establishment of

municipal departments to protect the consumer interests in many of the

nation's largest cities. The first such office was set up in New York

City in 1969 to supplement governmental authority in this area.
3

There has been citizen agitation for changes in corporate law

to " . . . facilitate corporate responsibility to consumer and conser-

vationist demands." Initial industry response has been in some

instances to propose "binding standards" to eliminate pollution and

safety problems.5

Broadcasting too, is beginning to feel the pressure of the con-

sumer movement. But this has not always been true. For example, in

1968 Federal Communications Commissioners Kenneth Cox and Nicholas

Johnson conducted a study of broadcast stations in Oklahoma to assess

their efforts to provide the type of public service programming that

would make meaningful contributions in helping to alleviate the kind of

societal problems which concern many citizens.6
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The Commissioners prefaced their study with the comment that the

basis of American comiercial broadcasting is " . . . local service, local .

news, enlightened presentation of local controversial issues, local

talent and a community dialogue. "? Such an idea, then, expresses the

philosophy behind the American broadcasting system as one of attempting

to provide the type of meaningful service for which many consumer oriented

citizens are agitating.

However, after conducting their 3-month evaluation of the program-

ming sample of American radio and television service, the Commissioners

concluded that the public service foundation referred to above is a very

.shaky one. They 'observed that the programming product of the local

stations examined was mostly television entertainment from national net-

work sources, that there was little, if any, relevant information about

community problems provided by the stations, and that most citizens

possessed no knowledge of the type of service local stations are expected

to provide. Indeed, the Commissioners expressed the average citizens'

attitude about tne quality of broadcast service being made available by

writing:

Most people believe that radio and television are like

the weather. Bad weather exists. But it is no one's

fault. Accordingly, nothing can be done about it.8

That analogy may have been accurate in 1968, but it is certainly

less true in 1972. As will be emphasized in this thesis, the consumer's

traditionally passive attitude toward broadcasting has changed greatly

since the Commissioners' observations were recorded four years ago. The

consumer movement has begun to recognize that, as the Communications Act .



4

originally stated, the airwaves used by broadcasters are one of our most

important natural resources. Citizens have become aware that broad-

casting offers those living within this society an opportunity to com-

municate with one another, to "circumvent the technological and managerial

infrastructure,"9 and to break through barriers of misunderstanding and

ignorance which contribute to many of our problems.

So as an important natural resource, broadcasting has become a

target of scrutiny by many concerned citizens. They have questioned

whether its full potential for public good has been realized. And cer-

tainly, such an endeavor directed at a resource which Congress dedicated

to serve the public " . . . interest convenience, and necessity,
H10

could not be questioned.

But such has not been the case. Although its policy statements

might be interpreted otherwise, the Federal Communications Commission for

the most part has not welcomed or encouraged citizen participation in the

regulation of broadcasting. And it has taken lengthy court battles to

obtain recognition by the Commission that citizen action regarding broad-

cast policy formulation and implementation might be proper.

However, some progress has been made in making broadcasting more

responsive to public needs. One of the most notable achievements was the

regulatory action regarding broadcast advertising of cigarettes which

was initiated by a young public service-minded lawyer from New York.
11

And more recently there has been an attempt to extend the Fairness Doc-

trine to automobile and gasoline advertisements. Here it is lontended

that the ads present only one side of a controversial isvae of public

importance--the effect these products have on the quality of the environ-

ment.
12
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But consumerism is also responsible for yet another and perhaps

more significant development in the broadcast field. Here an attempt is

made to not only influence government regulation, but actually participate

in it as well. Such citizen participation is brought about through con

tracts entered into by broadcast licensees with private citizens groups

representing the listening and viewing public.

At license renewal time citizens groups have threatened to file,

or have actually filed, a petition to deny the station's application for

renewal with the FCC. The effect of this action has been in many cases

either to force the Commission to call a hearing concerning the station's

suitability for renewal, or the citizens have entered into a private

agreement with the station and then withdrawn their petition to deny. In

most instances the agreement contains certain provisions requiring the

station to modify or initiate new policy in a way the citizen group

feels will most appropriately benefit the community being served.

It is this development of citizen participation in broadcast

regulation which will be examined in this thesis.

In the next chapter, a discussion of the role of government in

regulating broadcasting will be presented. An attempt will be made to

define the FCC's goals for the type of programming service to be provided

the public. And an assessment will be made concerning the Commission's

success in achieving these goals.

Chapter III will trace the beginnings of citizen participation in

broadcast regulation, the FCC's reaction to this participation, and the

evolution of the private agreement.
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A survey of the scope of citizen group activity in broadcasting

will be made in Chapter IV. And an examination will be made of the

major organizations which have been instrumental in the growth of

citizen group activity.

Chapter V will offer some observations on the private agreement

as an alternative approach to dealing with particular problems in broad-

cast regulation, and whether such an approach is in the public interest.

In addition, an examination will be made of the FCC's efforts to safe-

guard against abuses in the private negotiating procedure.

Chapter VI is a brief assessment of the impact of the private

.agreement on the American system of broadcasting.

Much of the resource material used in this thesis came from the

Law Library of The Ohio State University, which is the official depos-

itory for materials of the Office of Communication of the United Church

of Christ. Those materials were extremely helpful in conducting this

study.
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CHAPTER II

DEFINING AND PROTECTING THE PUBLIC INTEREST

The Regulatory Environment

Before proceeding directly to an examination of the increased

citizen's role in broadcast regulation, it is necessary to discuss the

overall regulatory environment that has shaped broadcasting during the

past several decades. A brief review will be made of the basic stan-

dards which have been established by the FCC and the courts to ensure

that the public interest is protected in broadcasting.

The Federal Communications Commission is the governmental agency

charged with regulating broadcasting. The Commission is one of the

more than fifty independent regulatory agencies created by a Congres-

sional delegation of power.
1

It was brought into being with the passage

of the Communications Act of 1934, and it is from this law that the

regulatory body derives its authority.2

The guiding principle for the FCC's regulatory function states

that a broadcaster must serve the " . . . public interest, convenience

and necessity."3 In order to carry out this principle the communica-

tions act requires that a broadcaster obtain a license from the Commis-

sion before going on the air. The rationale behind this requirement is

that the airwaves are regarded as public property. And since the number

of broadcast frequencies in the spectrum is limited, only a select few

are permitted to operate broadcast stations. Those who are grai.ted

8
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licenses must be carefully selected and made to understand their obliga

tions as trustees of the public interest.

itself:

The licensing procedure is provided for in the Communications Act

The Commission, if public interest, convenience
and necessity will be served thereby, . . . shall .

grant av application therefor a station license

No license granted for the operation of a broad
casting station shall be for a longer term than three
years . . . and any lir.ense granted may be revoked

. . . . Upon expirat .n of any license, upon applica
ation therefor, a renewal of such license may be
granted from time to time for a term not to exceed
three years . . . if the Commission finds that publir
interest convenience and necessity would be served
thereby.

The Commission, then, is charged with regulating broadcasting by

granting an operating license to a broadcaster who will serve in the

public interest. The broadcaster is granted temporary authority to use

part of a valuable public resource. His license expires at the end of

three years, and at that time the broadcaster must file with the Federal

Communications Commission for renewal of his license. Again, the license

is to be renewed only if in the public interest.

Defining the Public IntereIt

It is apparent that the Commission's most cracial task lies in

defining the "public interest." The agency received broad guide:lines in

the 1934 Communications Act, but further clarification of the term is

needed if a broadcaster is to know how he can properly fulfill his

statutory obligations.
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There have been at least two additional sources which have helped

to give substance to the words public interest. The courts, have from

time to time, issued decisions clarifying the meaning of the term, and

the Commission has issued several policy statements of its own.

Among the most important court decisions are two from the United

States Supreme Court. In FCC v. Sanders Brothers, it was stated that

public interest, inconvenience and necessity requires a license appli-

cant to have the ability to render the best practicable service to the

community reached by his broadcasts.6 And in the famous "Network

Case," National Broadcasting Company v. United States, the high court

said the public interest to be served is the interest of the listening

public in the " . . . larger and more effective use of radio."7 The

court also affirmed the Federal Communications Commission's contention

that if it was to protect the public interest, it must be allowed some

authority over a broadcaster's programming. However, this authority

could not exceed First Amendment censorship restrictions, foremost of

which is prior restraint.8 This limitation is also provided for in

Section 326 of the Communications Act.9

In 1946 the Commission issued its famous "Blue Book," which for

the first time, offered broad programming guidelines that a broadcaster

might follow to serve the public interest.10 Officially titled "Public

Service Responsibility of Broadcast Licensees," the document had as its

goal overall program balance. Five general requirements were outlined

in the Blue Book:

1. To secure for the stations or networks a means

by which in the overall structure of its program ser-
vice, it can achieve a balanced interpretation of public

needs.
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2. To provide programs which by their very nature
may not be sponsored with propriety.

3. To provide programs for significant minority
tastes and audiences.

4. To provide programs devoted to the needs and
purposes of non-profit organizations.

5. To provide a field for experiment in new types
of programs, secie from the restrictions that obtain
with reference to programs in which the advertisers
interest in selling goods predominates.11

The Blue Book called for programming to include education,

public issues, local origination, limitation on excessive advertising,

religion and entertainment. The Commission f.,;ended to make these goals

applicable to both new license applicants and renewal proceedings.

The most recent comprehensive Federal Communications Commission

document regarding a broadcaster's public interest obligation is the

1960 Programming Statement.12 Again the Commission listed impertant

duties of the broadcast licensee:

The major elements usually necessary to meet the
public interest, needs, and desires of the community
have included: (1) Opportunity for Local Self-Expres-
sion; (2) The Development and Use of Local Talent;
(3) Programs for Children; (4) Religious Programs;
(5) Educational Programs; (6) Public Affairs Programs;
(7) Editorialization by Licensees; (8) Political Broad-
casts; (9) Agricultural Programs; (10) News Programs;
(11) Weather and Market Reports; (12) Sports Programs;
(13) Service to Minority Groups; (14) Entertainment
Programming.13

The Commission said it would structure its license application and

renewal forms tc require an applicant to state " (1) the measures he has

taken and the effort he has made to determine the tastes and desires of

its community or service area, and (2) the manner in which he proposes
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to meet those needs and desires."14 According to the Federal Communica-

tions Commission, a broadcaster's principle obligation in fulfilling the

public interest requirement lay in his " . . . effort to discover and

fulfill his communities tastes, needs and desires."15

In 1968 the Federal Communications Commission issued another

statement, the Ascertainment of Community Needs by Broadcast Appli-

cants,16 which was intended to further clarify the requirements of the

1960 policy statement. The document again dealt with the responsiveness

of broadcasters to the needs and desires of their communities. And in

Minshall Broadcasting17 the Commission cited four specific elements it

is looking for in this regard. According to the Federal Communications

Commission, a broadcaster must (1) be able to provide full information

on the steps he has taken to determine community needs and desires, in-

cluding consultation with representative ranges of groups and leaders

of the community, (2) suggestions the broadcaster has received, (3) his

evaluation of these suggestions, (4) and how the broadcaster plans to

meet those needs as they have been evaluated by him.

Another example of the Commission's attempt to more accurately

define public interest is the Fairness Doctrine. The Fairness Doctrine

is provided for in Section 315 of the Communications Act. In a 1964

Primer18 the Federal Communications Commission stated that the Fairness

Doctrine deals with the broad questions of " . . . affording reasonable

opportunity for the presentation of contrasting viewpoints on contro-

versial issues of public importance."19 The licensee is called upon here

to make a reasonable judgment as to whether a controversial issue of

public importance has been aired by his station. If so, he is obligated,
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in the public interest, to provide for the free expresssion of opposing

views.

With regard to the above examples, then, the standard of public

interest has been given definition by the Congress via the 1934 Commun-

ications Act, the courts in several significant opinions, and the

Commission in major policy statements and rulemakings.

It must also be emphasized that there are three critical stages

in broadcast regulation at which the Commission is required to make

decisions regarding the control of broadcasting and the protection of

public interest, convenience and necessity. 2° These are the applications

of standards in the approval of (1) license applications, (2) license

renewals, and (3) license transfers.

In terms of broadcasting's current structure and practice the

license renewal process must be considered the most important of the

three stages. The renewal process is more important than the applica-

tions procedure simply because most profitable frequencies are already

being used. And renewal surpasses the significance of transfer pro-

cedures because of the relatively lenient transfer policies currently

practiced by the Federal Communications Commission.
21

Stations may be

considered " . . . totally vulnerable to standards applied on renewal."22

If they do not meet the applicable public interest standards they could

very well lose their license.

Protecting the Public - The FCC's Record

In light of the rather detailed standards the Commission is

responsible for enforcing, it might be expected that many broadcasters
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would not measure up to the high levels of service required, and thus

fail to have their license renewed during the critical process which

leaves them so "vulnerable" to Commission standards. However, this is

not.the case. The Commission's focus on renewal hearings has historical-

ly:been favorable to the established licensee.23 Consequently, there

have been very few denials of renewal.

Every three years each of the nearly 7,400 television and radio

licensees must apply for renewal. And from 1934, the year the Communica-

tions Act was adopted, until 1969, the Federal Communications Commission

has considered an estimated 50,000 renewal applications. Of that number

only 43 renewals have been denied. In addition, 32 licenses were

revoked prior to their expiration.24

An analysis of the reasons given by the Commission for revocation

or denial of renewal is revealing in terms of the actual risk faced by

the licensee. In a recent study it was determined that only seven

license revocations were directly related to poor programming practices.25

The remainder of the reasons cited by the Federal Communications Com-

mission involved technicalities such as unauthorized transfer of control,

misrepresentation to the Commission or lack of financial qualifica-

tions.
26 Thus, as will be discussed later, it can be shown that if the

licensee is careful to obey the technical requirements he actually has

little to fear in terms of fulfilling the programming standards the Fed-

eral Communications Commission has set forth.

There are a number of reasons why so few license renewals have

been denied. Among thew is the fact that the Federal Communications
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Commission lacks the adequate resources and staff to properly review

licensees. As one author has suggested:

. . . it is unrealistic to expect the FCC, badly
understaffed and underfunded, to police stations
adequately. The processing, analysis and investiga-

.
tion of roughly 2,400 renewal.applications each year
is the responsibility of the renewal branch of the
broadcast bureau, staffed by only seven lawyers, five
broadcast analysts, three engineers, two accountants
and a clerical staff. 27

Under these circumstances, the Federal Communications Commission

simply cannot make the effort necessary to thoroughly examine each

licensee's performance at renewal time.

Another reason for the lack of renewal denials is because the

test for renewal has become whether the existing licensee has operated

against the public interest, and not who could do the best job. In

Hearst Radio, Inc., (WBAL), a licensee with a mediocre programing record

and control of one TV, three AM and two FM stations, plus the Hearst

Newspaper chain, was renewed in preference to an unaffiliated "highly

qualified" newcomer with superiority on major comparative criteria.28

The Commission said the determining factor in the case rested In the

clear advantage of " . . . continuing the established . . . service when

compared to the risks attendant on the execution of the proposed prog-

raming of Cthe new applicant7 excellent though that propcsal may be."29

The attitude of the Commission regarding established licensees

was made clear. It would grant the present licensee renewal, rather

than "risk" the promises of a potential licensee, though they be

superior. Such practice has the effect of comparing only the licensee's

past programing and future proposals.3° For the most part, all the
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established broadcaster need worry about is that his operations do nothing

to grossly offend the Commission and that his indescretions remain un-

noticed at renewal time by the overworked Federal Communications Commis-

sion staff. His is not the job of proving at three year intervals his

suitability for renewal. Rather, the licensee has only to be very care-

ful, making sure to fill out all the Commission's renewal forms properly.

Despite the rather explicit public service guidelines developed

by the Commission, it apparently is very reluctant to punish a licensee,

even when public service obligations are either ignored, or at the very

least, only grudgingly obeyed. For example, the Commission approved a

proposal in 1967 of an FM radio station in Talsey, Virginia, in which

the owner planned to devote up to 33 minutes per hour to commercials.
31

And in the Oklahoma Case Study in 1968, a survey of renewal applications

of the 10 commercial television stations in the state showed that only one

of the stations devoted as much as two hours per week to local public

affairs. And there was not a single public affairs program offered in

prime time by any of the stations.32

It can also be'seen that traditionally the Federal Communications

Commission hasl'aonsidered local service to be an important criterion in

American broadcasting. The principle ingredient by which performance

is to be measured is the " . . .
diligent, positive and continuing effort

by the licensee to discover and fulfill the tastes, needs and desires

of his service area."33

The importance of the concept of local broadcast service was

emphasized by Commissioner's Cox and Johnson in their 1968 Oklahoma

study:
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We believe that local service is a value of high
import, and that the local station is an appropriate

mode for its realization. The notion of a broadcast

station serving as a focus for communication among
the e1ements of a community and for confrontation with

its problems is not out of date. Today, America's

greatest needs are its local needs. Virtually every

city in this country has found itself engulfed by incip-

ient rebellion. What these cities discovered, in effect,

was that a substantial minority of these residents had

lived in the city, but had never been part of the com-

munity. They discovered that there had been quite liter-

ally, no communication between blacks and whites . . . .

The future of this country hinges on the ability of

the individual cities to create communications where it

has never existed before. Only local media can service

that need. And, indeed, in larR part only local broad-

cast media can serve that need. 33

However, as has been previously discussed, the Commission has been

largely unwilling to enforce its own standards for local service. There-

fore, it may be too much to expect that the individual licensees would

be willing to expend the effort necessary to determine what his area's

needs are, and how he might alleviate them.

This assumption is substantiated by two surveys that were con-

ducted in 1970 on the attempts local broadcasters make to ascertain their

community's needs and translate those needs into programing service.

The first study was based on a systematic random sample of 100 TV

stations and 200 radio stations.35 The researchers attempted to evaluate

practices of stations in ascertaining community needs and the uses made

of the data which the stations obtained. The survey concluded that; (1)

only a small proportion (30 %) of the licensees made any attempt to

communicate with the general public regarding community needs, (2) most

survey techniques which were used depended upon unsound methodology,
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(3) none of the stations employed objective means to determine commun-

ity leaders, and (4) only 18 per cent of the sample made a direct relation-.

-.)

ship between the needs,sidentified and programing planned.36

In the second study a survey of the attempts of 424 small-market

radio stations to determine community needs was made.37 The researcher

concluded that only 36 per cent of his sample employed any research tech-

niques at all in measuring community needs. And many of the question-

naires used by the stations were limited to advertiser-related informa-

tion or measurements of station popularity, rather than to real community

need. 38

The material presented in this chapter shows that the FCC has

been charged with protecting the public interest in broadcasting. The

concept of public interest has been given definition by the Communica-

tions Act, the Federal Communications Commission, and the courts. How-

ever, the Commission with some exceptions has been either unable or

unwilling to enforce the staadards. And in addition, the system of

American broadcasting based on local service has been shown to be largely

ineffectual, both in terms of actual programing practices, and broad-

caster attempts to serve local needs.

The next chapter will trace the first attempts of private

citizens groups to narrow the gap between the Commission's own programing

requirements and the performance of broadcast licensees. Attention will

be focused on the techniques used to fill the void created by governmen-

tal inactivity.
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CHAPTER III

THE PUBLIC STEPS IN AND IS GIVEN PARTICIPATORY RIGHTS

WLBT - The Lengthy Court Battle

Because of the reluctancy on the part of the Federal Communica-

tions Commission to enforce its own public service policy guidelines,

and the failure of many broadcasters to ascertain and serve local needs,

some citizens have begun to take an active role in the regulation of

broadcasting. This attempt to influence stations serving local communi-

ties has had a profound impact on the Federal Communications Commission

and the broadcasting industry.
I The landmark case in which citizens

first asserted their rights as listeners and viewers was Office of

Cormunications of United Church of Christ v. FCC (1966).2

The case involved an effort on the part of citizens in Jack-

son, Mississippi to have the Federal Communications Commission deny the

license renewal application of WLBT, one of two television outlets

serving that area. When the station's application renewal came before

the Commission in 1964, the citizens filed a petition asking that the

renewal not be granted because they felt WLBT had not fulfilled its

obligation to serve the interests of the Black Community. The citizens

had been monitoring the station's programming prior to that time.3

The coverage area of WLBT includes a population of approximately

900,000 persons, of which 45 per cent are black.
4 The citizens were

aided in filing the petition to deity renewal by the Office of

22
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Communications of the United Church of Christ.' The church, one of the

nation's largest protestant denominations, had created this special

office to protect the public interest in broadcasting. The petitioners

sought not to have WLBT's license for themselves, but merely to 4eny

the station's owners, Lamar Life Brbadcasting Co., continued use of the

channel. In doing so, they charged that the station had consistently

supported and promoted segregation, while at the same time, refusing to

explore or even discuss opposing views as required by the Fairness

Doctrine.6

The allegations stemmed from complaints made the Citizens

as far back as 1955. At that time it was claimed that WLBT had delib-

erately cut off a network program about race relations on which the

General Counsel of the NAACP was appearing and had flashed on the

viewer's screens a "Sorry, Cable Trouble" sign. Complaints that the

station had repeatedly presented only the segregationist viewpoint on

the racial izi":,ue were made in 1957, and again in 1958, 1962, 1963, and

1964. In 1963 the "Cable Trouble" sign was again used to eliminate

coverage of a lunch counter sit-in demonstration in Jackson shown by

the Nat4onal Broadcasting Company.?

In their petition, the citizens requested that the Commission

hold a public hearing to examine the charges made against WLBT. The

citizens also asked that they be allowed to appear as participants to

present their allegations. However, in its reply to the petition, the

FCC said that since they were not actually seeking possession of the

WLBT license and were asserting " . . . no greater interest or claim of

injury than members of the general public . . . " the citizens did not
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17ave legal "standing" to be considered as participants in the renewal

proceedings.
8 Merely being viewers in the WLBT area did not give the

petitioners grounds for appearing before the Federal Communications

Commission. The Commission said it alone was charged with representing

the public interest in the matter and had given full consideration to

the alle3ations brought against WLBT. Based on the charges in the

petition, the FCC concluded that the station had indeed failed to live

up to the requirements imposed by the Fairness Doctrine and of ar pro-

graming standards. The Commission also decided that the station had

been guilty of discriminatory programing. However, it failed to order

a hearing on the matter,9 and displaying its leniency toward the estab-

lished licensee, granted WLBT a one-year probationary license renewal,

stating that the station must reform its discriminatory practices.
10

But the intervenors were not satisfied with this ruling and

. decided to appeal the case to the Court of Appeals for the District of

Columbia. They contended that the Commission could not properly renew

the license, even for one year, without a hearing to resolve the factual

issues raised by their petition.11

On March 25, 1966, the Court of Appeals of the District of Colum-

bia reversed the Commission's ruling.
12 The Court ordered the Federal

Communications Commission to hold a hearing, and said further that the

petitioners should be according standing to participate in it. Judge

Burger (row the Chief Justice of the Supreme Court), writing the opinion

then as Chief Judge of the Circiit Court, reasoned rat the Commission's

failure to allow the citizens to represent themselves was a major error:
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The Commission's rigid ads- ence to a requirement

of direct economic injury in commercial sense . . .

denies standing to spokesmen for the listeners who are
most directly concerned with and directly affected by

the performance of the licensee. Since the concept of

standing is a practical and functional one designed to
insure that only those with a genuine and legitimate
interest can paticipatein a proceeding, we can see no
reason to exclude those with such an obvious and acute

concern as the listening audience. This much seems to

be essential to insure that the holders of broadcasting
licenses be responsive to the needs of the audience,
without which the broadcasters could not exist.13

Judge Burger also dismissed the Commission's contention that it

alone could adequately represent the public interest:

The theory that the Commission can always effectively
represent the listener interest in a renewal proceeding
without the aid and participatiOn of legitimate listeners
representatives fulfilling the role of the private attor-

neys general is one of those assumptions we try to work

with. When it becomes clear, as it does to us now, that

it is no longer a valid assumption which stands up under
the realities of actual experience, neither we, nor the
Commission can continue to rely on it.14

The judge emphasized the legitimacy of an active audience role:

We cannot believe that the Congressional mandate of
public participation which the Commission says it seeks
to fulfill was meant to be limited Ix writing letters to
the Commission, to inspection of records, to the Commis-
sion's grace in considering listener claims, or to mere
non-participating appearance at hearings.15

Judge Burger held that the grant of a renewal of WLBT's license

for one year was erroneous. The Commission was directed to conduct

hearings on WLBT's renewal application, allowing for intervention by

the petitioners. The hearings were conducted by an FCC hearing examiner

in Jackson, Mississippi, during May of 1967.16

Despite the Federal Communications Commission's earlier admis-

sion that, on the basis of the petitioner's allegations, the public
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interest would not be served by renewing WLBT's license, the examiner

found in favor of the established licensee and recommended a full

three-year renewal.
17 He did so because of two methods of procedure

followed in the hearing.

Instead of requiring that the licensee prove its suitability for

renewal, the petitioners were given the burden of proving that the

station had failed to serve the public interest. This meant that the

station's operators had only to deny the charges and were not in any way

obligated to provide evidence of their good conduct.

Additionally, the examiner chose to consider programing changes

made by WLBT after 1964, when the station knew it was under scrutiny

by the Commission, and had taken steps to correct its programing.

In a 5-2 vote the Commissioners agreed with the examiner's

decision and awarded WLBT a full three-year license renewal.
18 How-

ever, Commissioners Cox and Johnson set forth leng'ily dissenting

opinions. They argued that the burden of proof :..1garding the licensee

abuses should have been placed on the station:

The Commission placed on the petitioners the full

burden of proof . . . . One would ta:ink this rather

backward, that it should be the broadcaster seeking
renewal who must demonstrate his service of 'public
interest,' not the public which nust prove the pre-

sumption false. Since the braodcast stat.cn, not the
listener, is necessarily in control of virtually all
relevant information about its past programing practices,
such as logs, tapes and scripts, the broadcaster is
safe from any challenge. For all he has to do is sit

back and deny allegations, not having any obligation to
reach into his records for evidence to refute a plausible

charge by a member of his viewing public.19

The petitioners once more appealed the Federal Communications

Commission judgment to the'Court of Appeals. Judge Warren Burger again
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delivered the opinidn of the court and again reversed the Federal Commun-

ications Commission.20 Judge Burger said that the hearing examiner was

wrong in placing the burden of proff on the complaining intervenors.

He'said the petitioners should have been treated much as complaining

witnesses, and as such given a far more objective hearing than they re-

ceived. The judge noted a " . . . curious neutrality-in-favor of the

licensee . . . " on the part of the hearing examiner.21 In a license

renewal case, he declared, the petitioners having the burden of proof

resulted in the hearing examiner rejecting vital evidence as mere alle-

gations.22 The judge emphasizedthe fact that a three-year license was

granted even though " . . . the Commission had not been able to conclude

that the licensee met the burden of showing that renewal of its license

for three years wasin the public interest.23

Accordingly, the Circuit Court ordered that the license renewal

grant be vacated for lack of supporting evidence, and that the Commission

accept new applications for the WLBT facilities.

The Federal Communications Commission's handling of the entire

WLBT proceeding seems to underscore the fact that in many cases the es-

tablished licensee has a very great advantage over any challenger. The

Commission has issued guidelines telling a broadcaster what his respon-

sibilites are. But even when confronted with evidence of improper con-

duct the Federal Communications Commission is reluctant to provide punish-

ment for the offender.

The WLBT case also served as a good illustration of the FCC's

pre-United Church of Christ attitude toward citizen concern over the
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quality of local broadcast services. The most important principle to

emerge from the case is the fact that citizens groups and other legiti-

mate representatives of the public were granted standing. They gained

the right to take an active role and influence in the regulation of

broadcasting by appearing in hearings before the Federal Communications

Commission. Although the Federal Communications Commission had not

previously agreed with the concept of citizen standing, Judge Burger

affirmed it in his 1966 United Church of Christ opinion:

Public participation is especially important in a
renewal proceeding since the public will have been ex-
posed for at least three years to the licensee's per-
formance, as cannot be the case when the Commission
considers an initial grant, unless the applicant has a
prior record as a licensee. In a renewal proceeding,
furthermore, public spokesmen . . . may be the only
objectors.

Taking advantage of this 'active public interest'
in the . . . qualify of broadcasting rather than depend-
ing on government initiative is . . . desirable in that
it tends to cast governmental power, at least in the
first instance, in the more detached role of arbiter
rather than accuser.24

KTAL - The First Private Agreement

The significance of having achieved the right of standing did

not go unnoticed by citizens in other communities whose broadcast outlets

have provided less than ideal service. The right to appear before the

Commission and challenge an existing licensee has been the basis for the

unique private agreements which have been negotiated between citizens

groups and broadcasters since the WLBT case. 25

The first such private agreement was signed between representa-

tives of local black and religious groups, and television station KTAL
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in Texarkana, Texas, on June 8, 1969.26 Here, as in the WLBT proceed-

ing, the Office of Communications of the United Church of Christ, aided

local citizens in Texarkana in getting their complaints before the

Federal Communications Commission.27

The Chief of the Broadcast Bureau at the Federal Communications

Commission had routinely renewed KTAL's license for another three years

in 1968. However, in January, 1969, the Texarkana Junior Chamber of

Commerce filed a complaint with the Commission regarding the licensee's

alleged failure to serve the needs and interests of the Texarkana area.

The complaint stated that KTAL practiced a pattern of operation result-

ing in inadequate news coverage, discriminatory advertising, inadequate

local programing, and deficient local studio facilities. And although

licensed to serve Texarkana, KTAL actually conducted its main opera-

tions in Shreveport, Louisiana, some distance from Texarkana.28 Upon

receiving the complaint the Commission rescinded the renewal of the

station's license and began an evaluation of the charges made against it.

Before a decision was reached on this matter, however, an addi-

tional twelve Texarkana citizen organizations filed a formal petition

to deny the renewal of KTAL's license on the grounds of the licensee's

failure to serve the needs and interests of the Black population of

Texarkana. The petition to deny was accompanied by another petition

containing approximately 7,000 names and charging that the licensee

. . . disoriented itself from the affairs, desires and needs of the

people of Texarkana."3°

The Commission decided that none of the responses filed b' the
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licensee had the effect of substantially controverting the charges made

against it. Accordingly, KTAL's renewal application was designated

for a hearing to determine if the grant of a new license would be in

the public interest.
31

However, representatives of KTAL recognized that because of the

United Church of Christ precedent, they would be faced with responding

to members of the station's listening audience who were now guaranteed

rights as a party to the pending hearing. They also knew that the

station would bear the burden of proving false the charges contained

in the petition. And an additional consideration was the fact that the

Federal Communications Commission would not have ordered the hearing

unless the allegations against KTAL had some merit.32

Consequently, rather than risk a hearing at which the station

may have lost its license, KTAL representatives decided to negotiate

privately with the citizens to try and settle the dispute informally.

After several months an arrangement satisfactory to both sides was con-

cluded. 33 The private agreement had the effect of redressing the racial

grievances and guaranteeing future citizen participation in station

programming. Among other things it provided for:

1. Greater employment of minority groups by the
station.

2. Regularly scheduled programs on which both black
and white participants will discuss controversial
issues.

3. No pre-emption of network programs which are of
particular interest to any substantial segment of
the listening audience without advance consultation.

4. Monthly meetings between the station and represen-
tatives of all listeners groups in the area.34
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The arrangement was concluded in two parts, (1) the Agreement,

and (2) a Statement of Policy. Both parts were filed with the Commission

as an amendment to the renewal application. The parties agreed that any

substantial variance from the agreement would be viewed as a failure to

operate as originally promised in the license application. The citizen

groups then notified the Federal Communications Commission that they

wished to withdraw their petition to deny.
35

In an unprecedented move the Commission agreed to accept the

private agreement as part of the official renewal application. It then

grafted KTAL's renewal request for a full three-year term. In doing so,

however, it cautioned the station that:

Your performance during this period will be care-

fully examined at the end of the license term to deter-

mine whether you have made an affirmative and diligent

effort to serve the needs and interests of the city to

which KTAL -TV is licensed.36

Commissioner Johnson issued a concurring opinion in which he noted

the importance of citizen involvement in renewal proceedings. He also

took note of the fact that the Commission, by its action in this case,

had realized this also:

A renewal proceeding, is in my judgment, a matter

between the broadcaster-licensee and all the people in

the community, a matter to be resolved by the FCC ac-

cording to the statutory standard of 'public interest..'

The Commission can utilize the services of volunteer

local groups. Indeed, it is so woefully understaffed

that any thorough review of broadcaster performance

simply must depend upon an arousand involved citizenry.37

Clearly, the KTAL agreement set an important precedent for the

Federal Communications Commission, broadcasters and citizens.



32

In the United Church of Christ case the court revised existing

Federal Communications Commission procedure and affirmed a more active

citizen role in broadcasting. And in the KTAL case the private agree-

mdnt was first used to further refine the concept of citizen participa-

tion.

Since 1969, this type of citizen activism has increased greatly.

The next chapter will examine the scope of this activity and the major

organizations which have aided it.
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CHAPTER IV

THE SCOPE OF ACTIVITY

A new day has come. The courts have paved the way for

the exercise of public rights. In a few places citizen

groups and station managers are showing that injustices
may be corrected to mutual satisfaction through simple ne-.
gotiation. We are beginning a time when the community and
the broadcasters will sit down at e table to thresh out

issues between them. In the foreseeable future, we may
expect that it will become a matter of routine for commun-
ity groups to negotiate programming and employment improve-
ments with licensees before every scheduled renewal. Tele-

vision and radio audiences--the' most silent of all silent
majorities--have found their voices.1

The words contained in the above quotation are those of the Rev-

erend Everett C. Parker, Director of the Office of Communications of the

United Church of Christ. They were written one year after the first pri-

vate agreement had been negotiated between the citizen group in Texar-

kana, Texas, and.the licensee of television station KTAL. Dr. Par'ser's

prediction that it would become a " . . . matter of routine . . . "2

for such agreements to be negotiated was an accurate one.

Just one year after the KTAL settlement the Office of Communica-

tion of the United Church of Christ reported that it was either directly

assisting or advising citizen groups engaged in negotiations with broad-

cast licensees in 30 separate communities throughout the nation.3 And

by September of 1971, the Church's attorney, Earl K. Moore, reported

that the number of groups seeking help from the Office of Communication

had grown to over 100.
4

36
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These figures are important, but not comprehensive, however,

because the Office of Communication is not the only organization engaged

in assisting local citizen groups that are attempting to influence the

kind of broadcast service their communities receive. In addition, the

figures indicate the contacts between the Office of Communication and

citizen groups, rather than the actual number of private agreements

negotiated.

It is the purpose of this chapter to provide a more accurate

indication of the numbers and types of private agreements that were

negotiated during the two-and-one-half year period between June, 1969,

when the KTAL agreement was reached, and December, 1971. It is hoped

that thii information will provide a representation of the amount of

activity that has taken place with regard to the development of the pri-

vate agreement and citizen participation in broadcast regulation.

Statistics have been included on the number of citizen organizations

that were unsuccessful it hallsnging the licenses of broadcast stations,

and on the number of license renewal applications which have been defer-

red by the Federal Communications Commission as the result of petitions

to deny being filed by citizen groups.

A brief examination will also be made of the organizations suc',.

as the Office of Communication that have been instrumental in assisting

the citizen groups. The study will include the history, purpose and

services offered by these organizations.

The Private Agreement - Early Patterns

Although many of the private agreements negotiated between
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licensees and citizen groups may differ regarding specific details,

there seems to be a basic procedure and pattern to which nearly all

the agreements conform.

Initially, there must be a group of citizens who are dissatisfied

with the broadcast services beinf --ovided. Often these citizens become

active because they have heard or read about the successes of private

individuals who have negotiated with broadcast licensees in other com-

munities. Although the size of the groups may vary, the Ihdividuals

composing them must be dedicated because the negotiating effort invol-

ved often requires a period of three to five months to complete. 5

Usually the first step taken by. a citizens organization is to

contact an agency such as the Office of Communication of the United

Church of Christ. This is done so that the organization may take

advantage of the knowledge and expertise acquired in eelier dealings

with broadcasters in other communities. With the aid of an experienced

adviser the citizens can specify their objections to the licensee's

performance and "begin collecting and evaluating evidence to support

their objections. Finally, a list of demands is presented to the

broadcaster and an offer made by the citizen group to begin negotiations

to modify tlie licensee's service.

The licensee then has the choice of negotiating with the citizen

group or having it file a petition to deny license renewal. If the

petition is filed, it will be evaluated by the Federal Communications

Commission and a decision made whether to dismiss it or call a hearing.

If a hearing is called the citizens, tr' ng advantage of their rights

won in the WLBT case, may participate in he proceeding and present
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their arguments before an FCC representative. In most cases, however,

the licensee has chosen to negotiate with the citizen group.6

The agreements which have been negotiated with the licensees

often contain five basic provisions. Included are promises by the

licensee to:

1. Provide more relevant programming to the community.

2. Consult regularly with designated community representa-

tives on station matters.

3. Employ more members of minority groups.

A promise by the citizen group to:

4. Withdraw their petition to deny and support the

licensee's renewal application.?

And an understanding by both parties that:

5. The agreement will be filed with the FCC as an amend-

ment to the renewal application, and that any failure

by the licensee to abide by the agreement will be re-

garded as a failure to operate as set forth in the

license.
8

In addition to the basic provisions noted above, specific details

of many private agreements have varied from community to community as

they reflect the circumstances and needs perceived by citizen groups in

each city. Additional reforms contained in private agreements have in-

cluded training programs and scholarsnips for minority groups; increased

news and public affairs coverage; public service and spot campaigns

about community problems; institution of procedures to screen advertis-

ing for demeaning reference to ethnic and racial groups; additional
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children's programs, and consumer information programs and announce-

ments.9

The first negotiations between citizens and broadcasters in Tex-

arkana, Texas involved only one licensee at television station KTAL.

However, the negotiation procedure'developed after KTAL did not remain

limited to small a scale. Citizen groups have been able to exert influ-

ence in a much broader basis. One of the most significant and unique

accomplishments in this regard occurred in negotiations held with the

Capital Cities Broadcasting Corporation in 1970. The Corporation was

attempting to purchase television stations in five separate communities.
10

Citizen groups in three of the cities involved enlisted the support of

another public service advisory organization (the Citizens Communica-

tion Center) and filed petitions with the Federal Communications Com-

mission to deny the transfer of the station licenses. More will be said

about the Citizens Communication Center later. The citizens argued

that Capital Cities had failed to demonstrate, as required by law, that

its acquisition of the stations would be in the public interest.

Folldwing the objections by the citizens groups Capital Cities

.representatives held a series of meetings with the citizens and their

legal counsel. The broadcasters, recognizing the important voice the

citizens held, expressed a desire to make a special effort to help

alleviate problems in the communities they were proposing to serve.

The negotiations resulted in a recognition by the broadcasters of.the

special problem of race relations and of minority groups in the cities

involved. Consequently, Capital Cities proposed to spend one million

dollars over a three year period for special programming designed to
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help solve the minority group problems. The programming was to be pro-
,

duced in consultation with citizen representatives, and broadcast regard-

less of whether sponsorship could be obtained. In return for this pledge

the petitions to deny the transfer of the station licenses were with-

drawn by the citizen groups.
11

Although the Capital Cities agreement did not deal directly with

license renewal procedures, as have most private agreements, it serves

as an important precedent for the private citizen's role in reforming

the broadcast media.

Another important example of citizen organizations functioning on

a larger, precedent-setting scale, occurred in Atlanta, Georgia and dealt

directly with iicense renewal procedures. There, twenty black groups

formed an organization called the Community Coalition on Broadcasting.

Their purpose was to negotiate employment and programming agreements

with all of the twenty-eight radio and television stations serving the

Atlanta area.
12 The Coalition charged that the stations had not served

the needs and interests of the Black Community in Atlanta.

Representatives of the groups in the Coalition were assisted by

experts from both the Office of Communications of the United Church of

Christ and the Citizens Communications Center in developing model agree-

ments to be used as a basis of discussion with the Atlanta stations.
13

But once negotiations began, little progress was made toward reaching

satisfactory agreements. The station operators attempted to delay

progress in the hope that the deadline for filing petitions to deny their

license renewal applications would pass, and the citizen groups would

then be powerless to preve_lc, the broadcasters from being granted, full,
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three-year renewals.

To prevent this delay tactic from succeeding the Coalition devised

a new and significant strategy. It petitioned the Federal Cornmunicatior:s

Commission to withhold license renewals from the stations until the nego-

tiations had been completed.15 Inan unprecedented action, the Com-

mission granted a 30-day waiver of its rules to allow area-wide negotia-

tions to continue, In granting the deadline extension the Commission

recognized the importance of what the Coalition was attempting to'accom-

plish. It stated:

In view of the representation that you and the
other signatories and the Atlanta Licensees are cur-
rently engaged in good faith negotiations regarding
the tastes, needs, and desires of the Atlanta Black
Community, the Commission has determined that a grant
of your request would be in the public interest. You

are therefore given . . . Can additional 30 days]

. . . within which to file any formal pleadings relat-
ing to the pending applications for renewal of the
license of the Atlanta broadcast stations.

16

When the Atlanta broadcasters realized the Federal Communications

Commission was willing to safeguard the Coalition's option to institute

legal moves against them, they began to negotiate in good-faith. Within

30 days, agreements were signed with twenty-two of the twenty-eight sta-

tions involved.17 The stations pledged to initiate, continue, or expand

programs to hire members of the black community, and to improve efforts

to determine and serve the programming needs of Atlanta's black commun-

ity which constituted 47 per cent of the city's population.
18

The Commission granted the Coalition additional extensions of

the deadline to conduct negotiations with the remaining six stations.

Only four petitions to deny were ever filed and two of those were with-.

drawn when agreement was reached.19
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Aside from its own success, the Atlanta negotiating experience

had a broader impact. As an attorney who had participated in the

negotiations stated:

The blanket "waiver-negotiate" strategy . . .

became a prototype in many cities. Equally import-

ant, many of these cities were able to use the strat-
egy on their own, with little help from outside coun-

sel. The Atlanta experience yielded lay counselors
and organizers, spreading the impact of the valuable
knowledge and experience that had been gained.20

The large-scale effort used in Atlanta required considerable

preparation and coordination. To negotiate simultaneously with twenty-

eight stations local members of the Coalition had to be divided into

separate teams.. Local attorneys familiar with the legal work relating

to broadcast license applications were recruited, briefed and assigned

research projects to produce needed evidence.
21

And as indicated in the preceding quote, the techniques devel-

oped and refined in Atlanta proved equally beneficial elsewhere as pro-

totypes. In San Francisco, for example, a group of ten local attorneys

volunteered their professional services to help a citizen group in

negotiations with several area stations. The attorneys, all members of

local law firms, organized an advisory group known as the San Francisco

Lawyers Committee for Urban Affairs.22 Of the 21 petitions to deny

filed against licensees in California during 1971, ten were signed by

such local counsel acting on behalf of local citizen organizations.23

This pattern was often repeated in other cities around the nation

as the private agreement movement continued to expand. Local groups

were 'formed in such cities as Cleveland and Detroit (the National

Association of Black Media Producers);2b in Chicago (the Illinois
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Citizens Committee for Broadcasting, the Better Broadcasting Council of

Chicago and the Taskforce for Community Broadcasting);
25

in Washington,

D.C. (Black Efforts for Soul in Television);26 and in Columbus, Ohio

(the Columbus Broadcasting Coalition).27

The list of cities and broadcast stations affected by citizen

groups is a large one and cannot be exhausted here, although some per-

tinent statistics regarding the stations involved will be presented in

the next few pages. It is important to emphasize, however, that private

agreements have followed a basic pattern as described earlier, have

been used on a large-scale basis, and have been tailored to meet the

specific needs of the community being served.

The Stations Affected

Much of the process leading to a private agreement occurs outside

of existing institutional arrangements relating to broadcast regulation.

This is true because the problems which the citizens and licensees are

able to solve never reach officials. 28 In the case of broadcast regula-

tion, of course, the official agency involved is the Federal Communica-

tions Commission. The negotiations leading to a private contract occur

in the absence of the Federal Communications Commission, and the Commis-

sion is usually brought into the process only at the end when the terms

of a settlement are filed with the station's license renewal application.

Certainly, the informal nature inherent in citizen-licensee nego-

tiations is one reason for the success of the private agreement. This

is true because the often cumbersome requirements of the traditional

administrative-judicial process relating to the Federal Communications

Commission are largely avoided.



45

But this informality also makes it difficult to accurately

determine the amount of contact that has occurred between citizens and

broadcasters since the KTAL agreement in 1969. If successful, the

negotiation process occurs before a license renewal application reaches

the Federal Communications Commission, and the Commission does not

usually take note of this form of private ordering in its official

records. The only occasions when the negotiating procedure may be

officially recorded are when a licensee refuses to negotiate and a

petition to deny is filed which must be reviewed by the Federal Commun

ications Commission, or when an agreement is reached which contains

provisions the Commission finds objectionable.29

For these reasons, then, an attempt to determine the number of

situations in which negotiations between a citizen group and broadcaster

occurred during the period June, 1969December, 1971, must be based

largely on unofficial records. Three sources have been used in this

study to gauge citizen group activity. They include:

1. Information obtained from the Citizens Communication Center

on the number of private agreements reached in which that organization

either participated or was made aware of through other sources.3°

2. A survey of all Broadcasting articles on the subject during

the period under consideration.

3. The number of license applications which the Federal Commun

ications Commission had deferred as the result of petitions to deny being

filed with it. It must be recognized here, however, that in a few cases

31

more than one petition to deny was filed against the same licensee.
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The degree of activity shown here is measured according to the

number of broadcast stations involved in some form of negotiation or

action with private citizen groups. This information is included in

Tables I and II on pages 47 and 48. Summarized briefly, Table I shows

59 broadcast stations which have reached private agreements with

citizens organizations.32 The call letters and location of the stations

are included. At the end of 1971 there were 77 license applications

on the Federal Communications Commission deferred list because of peti-

tions to deny which were filed against them.33

Table II on page 48 is a list of broadcast licensees who were

unsuccessfully challenged by citizen organizations. In each of the 34

instances cited petitions to deny were filed by citizen groups, but the

Federal Communications Commission found that the allegations made

against the stations were not substantiated.34 Consequently, all the

challenged licenses were renewed for full, three-year terms.

The number of station licenses involved thus fall into three

categories: (1) those having reached private agreements with a citizen

group, (2) those whose license applications were challenged and subse-

quently placed on the Federal Communications Commission's deferred con-

sideration list, and (3) those stations who successfully survived

petitions to deny.

The total number of station call letters involved in some way

with citizen group activity as included in these tables may be put at

147. However, if the number of licenses involved is considered, includ-

ing various AM, FM and TV allocations associated with the same cal

letters, the number becomes 170 out of the approximately 7,400 total



TABLE I: STATIONS WHICH HAVE MADE AGREEMENTS WITH CITIZEN GROUPS

Station Location

KADX-FM Denver, Colorado

KBUY-FM Dallas - Ft. Worth, Texas

KCIJ-AM Shreveport, Louisiana

KCOP-TV Los Angeles, California

KDFW-TW Dallas - Ft. Worth, Texas

KELO-TV Sioux Falls, S.D.

KENS-TV San Antonio, Texas

KFRE-TV Fresno, California
KSLA-TV Shreveport, Louisiana

KTAL-TV Texarkana, Texas

KTBS-TV Shreveport, Louisiana

KXOL-AM Dallas - Ft. Worth, Texas

WAGA-TV Atlanta, Georgia

WAOK-AM Atlanta, Georgia

WATL-TV Atlanta, Georgia

WAVO-AM -FM Atlanta, Georgia

WBAP-TV Dallas - Ft. Worth, Texas

WBBM-Am-TV ChiCago, Illinois

WBBW-AM -FM Youngstown, Ohio

WERD-AM Atlanta, Georgia

WFAA-TV Dallas - Ft. Worth, Texas

WFIL-TV Philadelphia, Pennsylvania

WFMJ-AM -FM-TV Youngstown, Ohio

WGKA-AM -FM Atlanta, Georgia

WGST-AM Atlanta, Georgia

WGUN-AM Atlanta, Georgia

WHBQ-TV Memphis, Tennessee

WIGO-AM Atlanta, Georgia

WIIN-AM Atlanta, Georgia

WKLS-AM Atlanta, Georgia

WKRG-TV Mobile, Alabama

WLS-AM -TV Chicago, Illinois

WMAQ-AM -FM-TV Chicago, Illinois

WNHC-TV New Haven, Conn.

WPLO-AM -FM Atlanta, Georgia

WQEO-AM Albuquerque, New Mexico

WQXI-AM -FM-TV Atlanta, Georgia

WREC-TV Memphis, Tennessee

WRNG-AM Atlanta, Georgia

WSB-AM-FM -TV Atlanta, Georgia

WSNT-TV Sandersville, Georgia

WSSA-AM Atlanta, Georgia

WTJH-TV Atlanta, Georgia

WYNX-AM Atlanta, Georgia
WYZE-AM Atlanta, Georgia

Time Period: June, 1969 - Dec., 1971.
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TABLE II: STATIONS UNSUCCESSFULLY CHALLENGED BY CITIZEN GROUPS

.Station Location

KETV-TV
KFAB -AM -FM

KGBI-FM
KLNG-AM
KLXA-TV
KMTV-TV
KOIL-AM-FM
KOOD-AM
KVMN-FM
KWGN-TV
KYNE-TV
WERE-AM
WESW-TV
WGAR-AM
WHK-AM
WIXY-AM
WJW-TV
WKBW-TV
WKYC-TV-AM
WMAL-TV
WMC-TV
WOW-AM-FM-TV
WTOP-AM-FM-TV
WUAB-TV
WW-AM-FM-TV

Omaha
Omaha
Omaha
Omaha
Fontana, California
Omaha
Omaha
Omaha
Pueblo, Colorado
Denver
Omaha
Omaha
Cleveland
Cleveland
Cleveland
Cleveland
Cleveland
Youngstown, Ohio
Cleveland
Washington, D.C.
Memphis
Omaha
Washington, D.C.
Cleveland
Detroit

Time Period: June, 1969 - December, 1971



broadcast licensees in the United States.
35

It may thus be concluded that the prediction by the Reverend

Everett Parker cited at the beginning of this chapter did, in large

measure, come true during the period following the KTAL precedent.

Broadcasters in many of the nation's largest cities have begun to "rou-

tinely negotiate" with concerned citizens.

The citizen's role in broadcasting which first became irn'ortant

with the WLBT de:iiion in 1966, and then was expanded even more with the

KTAL agreement in 1969, has continued to grow. And in the view of many

persons there is not much doubt that this movement will continue. FCC

Chairman, Dean Burch, has predicted the trend will continue because as

he said:.

49

Broadcasters are not going to be protected against
the requirements of the Communications Act.

[And] . . . by and large, this may be the scheme
that'was originally intended - more citizens playing

a role in broadcasting.34p

If citizens do continue to take a more active role in broadcast-

ing, then the organizations which have assisted the citizen groups in the

past will also become more important in the future. For this reason, two

of the most experienced advisory groups, the Office of Communication of

the United Church of Christ and the Citizens Communications Center, will

be examined in the next section of this chapter.

The Office of Communication

The Office of Communication is a pioneer agency which brought about

the first meaningful citizen participation in broadcast regulation. It
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sustained the cause of local black organizations in Jackson, Mississippi

in their lengthy legal battle against the Lamar Life Broadcasting Com-

pany, licensee of television station WLBT (Office of Communication of

the United Church of Christ v. FCC).37 The landmark decision resulting

from that case became the cornerstone for the citizen group activity

that has occurred since then.

The Office of Communication also provided the assistance which

enabled a local citizen organization to negotiate the first private

agreement with KTAL-TV, Texarkana, Texas, in 1969.38 The Office has

thus demonstrated a high level of commitment to the citizen group move-

aent. An examination of the philosophy of the Church of Christ and its

Office of Communication reveals the reason for this commitment.

The United Church of Christ is one of the nation's largest

Protestant denominations.39 The Church first established its Office of

Communication in 1958 because it felt that the mass media must be used

to help proclaim the Gospel.4o It is the Christian ethic as expressed

in the Gospel that forms the basis for the Office of Communication's

function. Communication is viewed as a basic need of man, and as ex-

pressed by the Office's Director, the Reverend Everett Parker, this means

that the Church has a moral responsibility to measure the use of the

media, especially radio and television, by Christian standards and to

act as a ministry to the media.41

Reverend Parker believes that Christian standards call for,justice

to be done and that " . . . any Christian that can see injustice around

him and not speak out is a traitor to his faith.
42 He also feels that

the Church incurs an obligation to demonstrate how much injustice can
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be checked.
43 This doctrine, then, is applied by the Church to the ccm-

munications industry. The Office of Communication has attempted to

secure more access for citizens in the broadcast industy in particular,

because as Dr. Parker says:

When there is injustice people have to speak out,
and the most effective place to be heard is in the
marketplace of ideas, not the privacy of a closed room.
If the marketplace [airwaves] is closed to certain
people, this the most unethical thing that can be

done to them.

Regarding its ^hristian mission, then, the Office of Communica-

tion has interpreted its function relating to the broadcast media as

that of removing injustice by ensuring that all persons have the right

to express themselves in the marketplace of ideas. This has been accom-

plished largely through its work with citizen groups.

In fulfilling this mission Dr. Parker does not have a large staff

at his di-posal. In addition to himself, there is a Deputy Director

and two Associate Directors to engage in policy formulation. Four As-

sociate staff members handle day-to-day activities such as writing, re-

search, social action and educational projects. There is one Field

Director and one Communications Analyst who are assigned primary respon-

sibility for the Office's social action projects, which involve assist-

ing citizen groups. And the clerical function is supervised by a

General. Manager in charge of four clerk typists.
45

Despite this relatively small staff, however, the Office of Com-

munication has been able to accomplish a great deal in the way of assist-

ing citizen groups. The Office lists three primary areas here:
46

1. Consultative advice by mail or telephone.
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2. Field staff assistance in mounting a citizen action project.

3. Legal assistance in preparing petitions to deny license

renewals.

The Office has provided at least one of these three services to

sbme 100 separate community groups.'? Despite this extensive record of

involvement, however, the services are never offered unless a citizen

organization first solicits them.
48

The programs under which the Office of Communication has done

much of its work in assisting citizen groups have been intended primar-

ily to improve broadcast services provided minorities.
49

The Office

has concentrated its efforts in this area because as Dr. Parker has

said:

Television and radio can be peculiarly vicious

in trampling on the dignity of minority citizens who

are at the bottom of the economic heap and are not

greatly valued as customers. Broadcasting has glor-

ified material standards and creature comforts and

has raised the expectations of the poor, but has done

little to help poor people achieve the prospects it

dangles before them so alluringly. On the contrary,

radio and television have avidly reported the turbul-

ance, violence, destruction, frustration and despair

of America's deprived people, but not their hopes and

aspiraiions.50

For these reaL)ns, then, the Office first began its work in 1964

in assisting a black minority being discriminated against in Jackson,

Mississippi. Following the successful venture there, the Office, in 1968,

launched a two-year program intended to combat racial discrimination in

broadcasting in eleven other cities in the South.51 This program became

the basis for all of the Office's subLewent citizen group activity.
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The program attacked two widespread. discriminatory practices:

(1) non-employment and under-employment of blacks, and (2) failure of

stations to give blacks access to the air and to satisfy the needs and

tastes of blacks. Action was taken through widely representative

citizen groups, with both black and white members who observed station

performance, analyzed the program service, and recommended needed im-

provements to station management. If stations were unresponsive, some

citizen groups filed petitions to deny with the Federal Communications

Commission.

However, when the project was concluded in 1970 it was realized

that such discrimination was not limited only to the South. Consequent-

ly, the program was extended until 1972 and began operations in other

areas of the nation as wel1.52

The funding for much of the Office's activity in assisting

citizen groups has come in the form of grants from the Ford Foundation,

rather than from the United Church of Christ. The Church pays the

salaries for most of the Office staff, but there are mar additional

expenses involved. An initial Ford grant of $160,000 was used to cover

costs of station monitoring by citizen groups, program analysis, and

travel and legal fees for the eleven original community studies con-

ducted between 1968 and 1970.53

One monitoring study, in which up to a dozen men and women may

be hired and trained to observe a station's programming content, can cost

as much as $5,000. This effort obtains the data necessary to analyze

a station's performance and serve as acceptable evidence, should it be

needed in an Federal Communications Commission proceeding.54 Because
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of these kinds of expenses it was only with an additional Ford Founda-

tion grant of $100,000 that the Office's program was extended through

1972.55

The specific role of the Office of Communications staff in the

project has been to: (a) develop applicable standards and procedures;

(b) help each community form a broadly based citizen group to study and

evaluate broadcast service; (c) help each group establish goals for its

work; (d) furnish materials for the instruction of the group about the

American system of broadcasting and how it is regulated; (e) provide the

equipment needed for observing station performance end to assist in such

observation; (f) analyze the data gathered by the observers; (g) help in

the evaluation of station performances; (h) act as consultant to the

.citizen groups in their negotiations with station management and (i)

supply legal counsel when necessary.
56

said:

Dr. Parker has described the project as a:

. . . fundamentally self-help operation in which
the project staff has given technical advice to cit-
izens organizations that have determined what ethical
principles should be championed, what objectives were
desirable and what action should be taken to achieve

the desired results.57

And in reviewing the first two years of the project Dr. Parker

The project operated pragmatically. It entered

new fields when the prospect of achieving constructive
social change in broadcast ..ng practice seemed good. In

such cases staff members and money were committed to
the extent needed to see the community ventures to con-
clusion. Conversely, when it became apparent that a
citizen group did not have the will to complete a pro-
ject or when charges made against the station proved to
be unfounded work was dropped in favor of more promising

ventures.58
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After its extension in 1970, the citizen group assistance project

was not limited to helping only black minorities. The new fields des-

cribed above by Dr. Parker led the Office staff to consult with Me>ican,

Indian, Chicano and Asian minorities as well. Such cooperation occur-

red, for example, between an Office field representative and a coalition

of 23 minority groups of different ethnic backgrounds in Dallas, Texas.59

The group, called the Coalition for the Free Flow of Information, nego-

tiated an agreement under which jobs, training programs, scholarships,

and expanded public affairs coverage would be provided the minorities

by broadcasters during the period 1971-1974.60

The specific research methods developed by the Office of Com-

munication also merit a brief examination because they have become the

prototype for nearly every citizen group.

The method used by the Office to collect data regarding a

broadcaster's service is known as "observing," and was first employed

in the WLBT case.61 Obser,rers are usually members of a citizen group

who work in teams of three or more. The teams are racially mixed,

where possible, to determine whether perception of program content or

reactions to programs differ between meml rs of different races.

Special reporting forms are used by each observer to report both

facts and opinions. As observers watch and listen, audio portions of

each program are tape-recorded to provide a permanent record.
62

After a broadcast, the completed observation forms are compiled

and analyzed. Descriptive information, such as the appearance of blacks

on a television station during a stated time, is examined, often with
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the aid of a computer. Subjective reactions of observers are recorded,

analyzed and evaluated for the citizen group. Findings are summarized,

then compared with the promises made by the station and the data it

furnished the Federal Communications Commission in its license renewal

application. The report is then used by the local citizen group in

evaluating station performance and in developing future courses of

action.63

In addition to the observation technique, the Office has devised

methods for citizen organizations in examining employment reports, ef-

forts made by broadcasters to ascertain community needs and interests,

and station policy statements. 64 Such innovations have played a major

role in achieving success for citizen groups.

Citizens Communications Center

The Citizens Communications Center is a public interest law firm,

which since its establishment in 1969, has involved itself in many of

the same types of citizen group efforts as has the Office of Communica-

tion.65 As previously mentioned, Citizens was instrumental in securing

the $1,000,000 pledge for minority groups from Capital Cities Broad-

casting Corporation, and also played a significant role in negotiations

between broadcasters and citizens in Atlanta. The organization has also

cooperated directly with the Office of Communication in assisting citizen

groups on a local basis.

Like the Office of Communication, the Center receives no payment

for its public service work, and is thus largely dependent on gifts and
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grants for its operating funds. During its first two-and-one half years

of operation Citizens received grants from several organizations includ-

ing the Midas International Foundation, Robert F. Kennedy Memorial,66

and the Stern Family Fund.67 In addition, Federal Communications

Commission Commissioner Nicholas Johnson has directed that all royalties

from his book How to Talk Back to Your Television Set be made available

to the law firm.
68

The staff of Citizens, like that of the Office of Communication,

is a small one. When operations first began in 1969,.only one attorney

and a part-time secretary were employed. By 1971, however, the expand-

ing work load had necessitated a staff of two attorneys, two secretaries,

and a research assistant.° The organization's Director is Albert

Kramer, a former Washington Communications Attorney, who serves as one

of the Center's two full-time la'yers.7°

The Citizens Communications Center has stated as its primary pur-

poses:

. . . [functioning as] a Washington based organiza-
tion devoted to encouraging television and radio orogram-
ming more responsive to the diverse needs and interests
v.:° all segments of the broadcasting audience. It func-

tions principally as a service and support facility for
local and national citizens' groups throughout the coun-
try and in their relationship with the Federal Communica-
tions Commission.71

Director Kramer has stated that his goal is to:

Assist individuals and groups to understand the legal
and bureaucratic complexities of dealing with the Federal

Communications Commission.72

This goal is necessary because as Kramer says:

There is, at the present time, no single professional
resource to which these citizens can turn. The [local]

organizations that do exist are staffed principally with
relatively unsophisticated lay volunteers. The FCC is
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woefully understaffed, and to some extent prohibited
as a matter of propriety from providing meaningful
legal assistance to those who may l'ecome parties
before it. Most local lawyers outside the Washington-
based "Federal Communications Commission Bar Associa-
tion" are simply at a total loss in dealing with the
unfamiliar intricacies of FCC procedures. The Center
will attempt to fill this gap by performing, without
charge for its services a number of functions:

-- It will prepare and distribute basic factual manuals
on citizens' rights to access to the media and on FCC
procedures.

- - It will provide complainants with rudimentary legal

and strategic advice and counsel in the initial stages
of their proceedings.

- - It will refer complainants to lawyers, other pro-
fessional services, interested local groups or national
organizations.

-- It will undertake to provide research and perform
other services on behalf of citizen groups at the FCC
or in basic sources of published information.

- - It will offer coordinating functions such as refer-
rals, conferences and training institutes and news-
letters.

-- It will serve as an information center to provide
information regarding lay, judicial, and administrative
proceedings that may affect broadcasting in general
and specific areas in general.

- - In addition, the Center will,* to the extent resources
permit, undertake to provide direct legal representation
in cases that appear to be particularly significant in
terms of immediate effect on the community and on long-
term legal principles. These might include license
renewal proceedings, fairness complaints, or rule-
makings.0

As the preceding quote implies, the Citizens Communication

Center's activities are not limited exclusively to assisting citizen

groups in dealing with local broadcast service. The Center also is

active in Federal Communications Commission and court proceedings
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which often establish broad guidelines for broadcast regulation. One

example is the success Citizens had in challenging the Federal Commun-

ications Commission's 1970 License Renewal Policy Statement.74 Another

example is a case which the Center won in court which allows citizen

groups to be reimbursed by broadcasters for expenses incurred while

challenging a local licensee's service.75 This case set an important

precedent in broadcast regulation and will be discussed more fully

in a later chapter.

Citizens Communications Center has, however, been active in offering

direct assistance to local citizen groups. The Capital Cities transfer

and the Atlanta cases are examples. In addition, Citizens has

participated directly in license renewal challenges by citizen groups

in a total of 36 communities,76 including such cities as San Faancisco,

Sandersville, Georgia, Columbus, Ohio, and Detroit.77 The organization

has also participated in meetings, workshops and seminars at the local

level designed to inform citizens of their rights and responsibilities

regarding broadcasting.78

This chapter has attempted to give some indication of the degree

of citizen group activity that has developed since the first private

agreement was negotiated in 1969. In addition, a brief summary has

been provided of the organization and services provided by two of the

agencies that have been instrumental in the growth of the citizen group

movement.

Clearly, citizen activism in broadcasting has increased at a

very rapid rate. And the success of citizen groups throughout the
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country indicates that this activity may be expected to continue.

But as this growth has occurred broadcasters have continuously

expressed concern that citizen activism may ultimately harm the quality

of broadcast service provided by the commercial licensees. A typical

industry- oriented response to the citizen movement can be seen in an

editorial which appeared in Broadcasting after the Capital Cities

transfer agreement had been negotiated:

. . . the process of challenge and concession is

getting out of hand when Washington-based and Washing-
ton-wise lawyers start making careers out of represent-

ing the challengers . . . . If the trend persists . . .

the system will be degraded.79

The question of citizen intervention "degrading" the system will

be taken up in the next chapter. An examination will be made concerning

whether citizen activism, in the form of the private agreement, is in

the public interest.
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CHAPTER V

THE PRIVATE AGREEMENT: IS IT IN THE PUBLIC INTEREST?

As indicated in the preceding chapters, the implementation of

the private agreement as an effective bargaining tool for citizen groups

has greatly expandeC the citizen's role in the broadcast regulatory

process. The widespread use of this activist tactic has meant that for

the first time, broadcasters have begun to share some of their previous-

ly unchallenged sovereignty in operating their stations. This is par-

ticularly true regarding-the industry's tradition of nearly exclusive

decision-making power over matters such as programming and employment.
1

Because of its significant impact, the continued and expanding

use of the negotiation-private agreement procedure by citizen groups

has thus become an important phenomenon in broadcasting today. And be-

cause of the agreement's importance, the question of whether it is in

the public interest has inevitably been raised.

Th purpose of this chapter is to examine the private agreement

anu the increased citizen participation it brings abcat in lieu of the

public interest criterion set forth in the Communications Act.2

An analysis will be made of the allegation that the private agree-

ment serves only tl-e interests of a select few, rather than the interests

of the entire public. In addition, an attempt will be made to outline

efforts made by the Federal Communications Commission to safeguard

66
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against abuses in the private agreement negotiating procedure and to pro-

vide for more effective communication and cooperation between broadcast-

ers and their public.

The Broadcasters' Objections

Implementation of the private agreement by citizen groups has had

two major interrelated effects on the broadcasting system in this country.

First, the influence of citizens over the character of the broadcast

service they are provided has been greatly increased. And second, the

autonomy broadcasters have in deciding how to operate their stations has

been reduced somewhat.

It is not surprising, then, that the challenge as to whether the

private agreement should be accepted in the overall scheme of broadcast

regulation has come from within the ranks of the broadcasting industry

itself. Clearly, the industry feels threatened, for it is faced ith

what it regards as a very'real dilemma. As Broadcasting has stated,

members of the industry believe'that:

. . . to a growing number of [citizen) groups across

the country, it is clear, broadcasting i., too important

to be left to the broadcasters. The groups are deter-

mined to make their impact. In the process, they are
presenting broadcasters with tough new problems, not the

least of which is how to accommodate the [citizen group)
demands while serving the mass audience, which is the
broadcaster's princl;.le business, and to maintain control

over his program service, which is his responsibility as

a licensee.3

The specific objections voiced by the industry against the priv-

ate agreement have taken many forms. But perhaps the most comprehensive

and articulate statement of the broadcaster's position has come from
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Richard W. Jencks, former President /CBS Broadcast Group. Mr. Jencks

made his remarks concerning the private agreement before a broadcast-

ing industry symposium in Washington, D.C.,
4 approximately eighteen

months after the first private agreement had been negotiated with sta-

tion KTAL and approved by the Fedeial Communications Commission.5

The criticisms put forth by Mr. Jencks took two forms: philos-

ophical and legal. 6 On a philosophical basis, Mr. Jencks stated that

the emergence of the prvate agreement " . . . raised a basic question

as to the purpose of a mass medium in a democratic society.
7 He

said this is true primarily because of the demand by citizen groups

that portions of a broadcast station's programming schedule be made up

of material that is relevant to the particular community or minority

group involved. And, " . . . this is added the requirement that the

leaders of the minority group shall be the judge of both the relevance

of such programming and of its faithfulness in reflecting lifestyles."8

Mr. Jencks stated that such demands amount to broadcast regula-

tion by private contract and necessitate a choice as to whether:

. . . the broadcast medium [should] be used as a

means for binding its audience together through pro-

gramming which cuts across racial and cultural

Or should it be differentiated segments of its audience?

It seems possible that there is a strong thread of
racial separatism in the demand for relevance.9

In Mr. Jencks view, then, the proper role for broadcasting, and

for television in particular, is not to foster a kind of separatism in

which each ethnic group in the audience is communicated to individually,
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or where the needs and concerns of only one small group are fulfilled.

Quite the contrary:

. . . the importance of television as a mass medium

has rot been in what has been communicated to minorities
as such - or what has been communicated between minority
group leaders and their followers - but in what has been

communicated about minorities to the general public

[emphasis provided].10

Thus, Mr. Jencks concluded that the philosophical question raised

by citizen group demands is whether a mass medium such as broadcasting

is to be used to divide or to unite the diverse segments of a popula-

tion. Obviously, he favors the latter alternative and believes that the

effectof the private agreement is produce separatism and non-communica-

tion between the different groups in our population.

From a legal sz,andpoint, Mr. Jencks feels that the Private

agreement causes further harm to the present system of broadcasting be-

caube it has the effect of preventing, or at least improperly supple-

menting, the proper regulatory role of the government in broadcasting.

He alleges that the private agreement amounts to private regulation and

represents an abdication of responsibilities which should be carried out

by the Federal Communications Commission. The private agreement, then,

"short-circuits" procedures originally intended to be implemented by our

established political and social institutions.11

Mr. Jencks believes that the concept of citizens acting as

12
"private attorney generals" to protect the public interest in a manner

such as that suggested recently t, Federal Communications Commission

Commissioner, Nicholas Johnson,
13

is improper. As Jencks states:
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Clearly, there is at the heart of this matter a
broad question of public policy - namely whether public
control of licensee conduct should be supplemented by
any form of private control. It is plain that the en-
couragement of 'trivate attorney generals' will result
to some degreee in the evasion of the legal and consti-
tutional restraints which have been placed upon the
regulation of broadcasting in this country. 14

To support his argument, Mr. Jencks says, for example, that some

community groups demand the right to prescribe certain specified program-

ming for a station even though the Federal Communications Commission has

said many times it cannot prescribe or define particular programming for

a station and that this choice must remain the licensee's discretion.
15

Similarly, he asserts that some citizens have demanded that rac-

ial quotas be applied with respeA to a station's employment practices,

despite the fact that " . . . neither the Commission nor other federal

and state agencies concerned with discrimination would or could impose

upon the station an unlawful quota system."16

And finally, Mr. Jencks states that, despite all these demands

by citizen groups, there are no assurances that the groups are represen-

tative " . . . of the individuals for whom they speak."17

In essence, then, the objections raised by members of the broad-

casting industry, as represented here by Richard Jencks, are grounded

mainly on two points: (1) that citizen groups will have the effect of

forcing an industry best suited to serve the mass audience, to cater to

special interests instead, (2) and that private agreements supplement

and "short-circuit" the regulatory role that should more properly be

carried out by the Federal Communications Commission. The threat here
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is that through a private agreement a citizen group may force a broad-

cast station to do something which the Commission either could not or

would not require the station to do.
18

The Citizens' Responses

However, spokesmen for citizen groups, and for organizations

which have assisted citizen oups in negotiating private agreements,

contend that the dangers allu d to by the broadcasters are really not

as imminent as might be supposed. Their argument is based on two impor-

tant factors: (1) That an examination of the activities of citizen groups

and the agreements negotiated by them does lot generally support the

broadcasters' contentions of minority group coercion, and (2) that the

Federal Communication Commission's proper regulatory role has not been

subverted by the private negotiating process. This is true because the

Commission still possesses a,:equate authority and has implemented

policies to ensure that the negotiating procedure between the citizen

group and the licensee is not abused.
19

In addition, a third factor is important in evaluating the legit-

imacy of the use of the private agreement in broadcasting. That factor

is the concept of judicial review of Commission actions. Either a broad-

caster or a citizen group that protests an FCC decision may appeal the

decision to the Federal Appeals Court for the District of Columbia, and

then to the Supreme Court of the United States, if necessary. A recent

court decision which addresses itself to the issue of reimbursing

citizen groups for expenses incurred in legal actions against licensees

is a good example of this procedure and will be examined later in this

chapter.20
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Among those who have addressed themselves specifically to the

objections that have been raised concerning the use of the private agree

went are two men who have been intimately associated with the citizen

group movement. They are Earl K. Moore, a communications attorney who

has represented the Office of Communication of the United Church of

Christ in many of the cases it has brought before the Federal Communica-

tions Commission, and Ralph M. Jennings, Communications Analyst for the

Office of Communication.

Mr. Moore has disputed the charge that community groups do not

represent the entire public interest and that they force a station to

satisfy the special needs of minorities only.
21

He states, for example, that an examination of the first agree-

ment reached between a citizen group and broadcast licensee in Texar-

kana, TexaS, shows that the private agreement contained many provisions

to improve broadcast service for the entire viewing public.22 Para-

graph one of the agreement's Statement of Policy specifies that:

KTAL will continue to observe all laws and Federal
policies requiring equal employment practices and will
take affirmative action to recruit and train a staff
which is broadly representative of all groups in the
community [emphasis added].23

Similarly, other sections of the agreement contain provisions

which will aid not just one particular minority, but the entire commun-

ity as well. Additional examples from the agreement are included here

which pertain to such community-wide concerns as public affairs, relig-

ious and network programming, community needs and personal references.

Public Affairs:
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KTAL recognizes its obligation to present regular
programs for discussion of controversial issues, in-
cluding, of course, both black and white participants.
The station will not avoid issues that may be contro-
versial or divisive, but will encourage the Wing of
all sides of these issues Cemphasis added3.24

Religious and network programming:

KTAL religious programming should cover the
entire range of religious thought. As part of its

continuing effort to meet this obligation, KTAL will
carry the religious programs presented by NBC repre-
senting the three primary American faiths. A discus-

sion program will also be presented . . . . KTAL will

regularly present ministers of all races on local

religious programs. These ministers will be regularly

rotated, in an effort to represent fairly.3.3.ia-
ious groups.

Network programs of particular interest to any
substantial group in the service area will not be pre-
empted without appropriate advance consultation with
representatives of that group Cemphasis added3.25

Community needs and personal references:

KTAL will regularly announce on the air that the
station will consult with all substantial groups in the
community regarding community taste and needs and will
accept suggestions on how to best render this service.

KTAL will make no unessential references to the
race of a person. In cases where such references are
made, the same practice shall be and will be followed

for blacks as for whites Cemphasis added].26

As Attorney Moore has stated, "In other words, nothing in the

agreement required any special treatment of blacks . . . " or other

minorities.
27

The structuring of agreements to serve entire communities,

rather than specific minorities, has also been the practice in other

private agreements negotiated by citizen groups which were advised or

assisted by the Office of Communication.28 In addition, these
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agreements reached by groups not directly associated with the Office of

Communication have been modeled largely on the KTAL precedent.29

However, despite the fact that private agreements can usually be

shown to be of benefit to the entire community, it must be emphasized

that there are other measures of pr:otection available to ensure that

the larger public interest is protected. These measures have the effect

of acting as a filter through which the demands of a citizen group must

pass before they are implemented by the broadcaster.

Initially, when a station is approached by a citizen group it

has the option of simply refusing to negotiate the demands that may be

presented. This is the first step in the filtering process protecting

both the broadcaster and the general public. If the licensee feels

that the demands being made are unreasonable, and possibly detrimental

to the interests of the entire community, a refusal to negotiate will

leave the next step up to the citizen group.

In some cases, a licensee's refusal to discuss what it con

siders to be extreme demands has meant that the citizen groups con

cerned simply do not pursue the issue further.
30 However, in other

instances the refusal to negotiate results in a petition to deny being

filed against the licensee.

If a petition is filed, the Federal Communications Commission

then carries out the second step in the screening process. It will

consider the objections set forth in the petition and decide whether

they merit calling a hearing and allowing both the citizen group and

the licensee to present their respective viewpoints.
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Thus it can be seen that a broadcaster is not compelled to sur-

render immediately to the demands of citizen groups. He has the option

of refusing to negotiate with them, although it must be realized that

such a decision includes the risk of the licensee eventually facing a

challenge when he files his renewal application. In addition, if a

hearing is called, the broadcaster will have to successfully rebut the

charges made by the citizen group.

A further safeguard, or screen, intended to prevent minority

group coercion of broadcasters was provided for in the 1966 United

Church of Christ decision.31 In the event that the Commission does

designate a station's renewal application for a hearing, it has the

authority to ensure that the public interest is properly represented.

As the 1966 decision stated:

The Commission should be accorded broad discre-
tion in establishing and applying rules for . . .

public participation, including rules for determining
which community representatives are to be allowed to
participate and how many are reasonably required to
give the Commission the assistance it needs in vin-
dicating the public interest.32

According to the court, the Commission has the authority to estab-

lish procedures to determine who should be granted standing to appear as

spokesmen for the public. Such procedures will prevent a particular

minority or citizen group from misrepresenting the interests of the en-

tire community concerned.

This third safeguard, then, will protect the broadcaster and the

public from 'unreasonable minority demands. It will also ensure, to a

certain degree, that the Federal Communications Commission will be able
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to prevent the " . . . evasion of legal and constitutional restraints

. . . placed upon the regulation of broadcasting . . ."33 which were

referred to earlier by Richard Jencks. Examples of the Commission

fulfilling this function will be included later in this chapter.

Certainly, all of the preceding examples will, in some measure,

contribute to the safeguarding of the broadcasting system from citizen

group coercion. But perhaps the most important safeguard against the

threat of minority domination through the private agreement is a final

Commission level method of scrutiny to which citizen demands are sub-

jected. And it would appear that most critics of the private agree-

ment have chosen to ignore this vital point.

Ralph M. Jenr.ngs, Communications Analyst of the Office of Com-

munication, explained this important protective procedure when he wrote

that, in a sense, the "private" agreement eventually becomes "public"

as well:

. . . it may be inappropriate to characterize
negotiated agreements as 'private agreements,' al-
though I realize that the broadcasting industry is
at great pains to do just that. Actually, all of the

agreements' reached as a result of our assistance have'
been filed by the stations with the FCC as amendments
to their license renewal applications. If these agree-

ments were not in the pu'dic interest, the Commission

could refuse to accept them.34

The final protective measure within Commission control, then, is

that the Federal Communications Commission itself must analyze each of

the agreements. To ensure that the Commission will examine each agree-

ment a statement is usually included in the text of the document when it

is negotiated which requires that the agreement be filed with a station's

renewal application. A quote from the KTAL agreement provides an



77

example of the procedure intended:

This agreement and this statement will . . . be

filed with the Federal Communications Commission as an
amendment to the pending renewal application. Any

material variance from said statement shall be deemed

to be a failure to operate substantially as set forth
in the licen.!.35

The Commission is informed that if the provisions of the agreement

are accepted by it, the citizen group will withdraw its petition to

deny. Again, a quote from the KTAL agreement serves as an example:

Simultaneously with the filing of said statement,
petitioners will join and hereby join in requesting
the Federal Communications Commission to give no fur-

ther consideration to the pleadings filed by petition-

ers, or any of them, with respect to KTAL-TV. Peti-

tioners also join in requesting the Federal Communica-
tions Commission to renew KTAL-TV's television broad-
cast license for a full term.36

As Mr. Jennings emphasizes, it is apparent that the provisions

contained in the agreements negotiated between citizen groups and

licensees are not implemented as official station policies until they

are first examined and Epproved by the Federal Communications Commission.

The private agreement becomes public because the highest level broadcast

regulatory agency in government evaluates it according to the public

interest criterion.37

---
It would appear, then, that the private agreement does not pre-

vent a proper regulatory role by the government in broadcasting, nor does

it represent an abdication by the Federal Communications Commission of

its statutory obligations.

FCC Attempts to Safeguard the Negotiating Process

There are many instances in which the Commission has used some



78

or all of the procedures described in the preceding pages to safeguard

the public interest f what it has interpreted as abuses of the

private agreement - negtitiating process. For example, the Commission

has issued decisions in which it set forth criteria to be used in

evaluating the charges contained in petitions to deny filed by citizen

groups.

The first of such precedents set by the Commission came in its

refusal to designate for a hearing the license renewal application of

station WMAL in Washington, D.C.38 Two groups of Washington area

citizens, the Black United Front and Black Efforts for Soul in Televis-

ion(BEST), had filed a petition to deny WMAL's renewal in September,

1969.39 The petition charged that the Evening Star Broadcasting Com-

pany, owner of the station, had discriminated against blacks in both

its programming and employment practices. 14)
The petitioners alleged

that the licensee's programming was inadequate and not "relevant" to

the needs of the blacks which constituted seventy per cent of the

Washington, D.C., viewing community. And regarding employment prac-

tices, the petitioners said the licensee exhibited a " . . . pattern of

substantial failure to accord equal employment opportunities . . .1141

for blacks.

However, after examining the charges made by the citizen group

and the information provided in the licensee's renewal application the

Commission dismissed the petition.42 In doing so, the Commission

demonstrated that it would not attempt to evaluate the way in which a

licensee treats such issues as serving a particular segment of its



79

listening or viewing public's needs unless the complainant was able to

provide specific instances of improper conduct which raised substantial

questions of fact. With resi.:-

inadequate programming specifi

the Commission said:

Nrge that WMAL had provided

for the black community

. . . we emphasize that ma types of programming

cannot be broken down into c'r Black people and

that for others. Were the C inn to require such

a breakdown of programming ar_ ig to the racial com-

position of the city of license, we would effectively
be prohibiting the broadcast of network and other

nationally presented programming. Without addressing
ourselves to the legality of such a requirement, it is

sufficient to say that such 'separate programming' is

not feasible . . . . Petitioners assert, however, that

the special problems of the District of Columbia . . .

give rise to a need for specific programming designed
to meet the needs and interests of the community. With

this contention there is no dispute, but we are of the

opinion that the licensee has, by the programming noted

[earlier] . . . clearly shown that it has broadcast

numerous programs which are of particular interest to

the District of Columbia Black population. These pro-

grams have dealt with both national and local problems,

and the licensee has regularly scheduled, locally pro-

duced public affairs programCs] dealing with community

and national problems.43

And the Commission concluded that there was no evidence offered

by the petitioners of WMAL's alleged discrimination:

It is significant, in this respect that Petitioners
do not allege any instance where the licensee has refused

to broadcast programming because of the presence of Black

persons in that programming . . . . The fact that Petition-

ers believe that Black persons presented on WMAL-TV are not

the type to which they can 'relate' does not warrant any
action by the Commission since this factor is highly sub-

jective in nature and is incapable of being analyzed in

relation to the licensee's overall programming record."

The Commission based its rejection of the employment di.-crimina-

tion charge on essentially the same reasoning used to dismiss the



8o

programming allegation, that of a lack of specific evidence being

presented. The petitioners had claimed that employment of minority

groups was inadequate. Buy, the Commission said:

. . . we do not agree that the licensee is guilty

of a 'shocking and blatant racial discrimination in

employment.' The statistics furnished by the licensee

. . . show that the Evening Ste. Broadcasting Co., has

a substantial number of minority group employees.

Here we are not faced with a 'pattern of substantial

failure to accord equal employment opportunities.' In-

deed, there is no allegation that any person has been

denied or discouraged from applying for employment by

the licensee becaura pf his race, and the licensee does

not evidence an overall neglect of its responsibility

. . . to exclude every form of prejudice. '

The precedent established in the WMAL proceeding is clear. The

Commission reaffirmed its requirement that a licensee must reflect the

needs and interests, including programming and employment requirements,

of the entire community being served. However, it will not accept alle-

gations by citizen groups which involve essentially value judgments

Each as a program's "relevance" to a particular segment of the community.

The Commission will consider a petition which raises questions

of fact, but only if those questions are supported by specific instances

of improper conduct. As one author viewed the meaning of this case.

. . . in its order, the Commission provided broad-

casters and citizen groups alike with some indication

as to how far it feels it can, or will, go in respond-

ing to . . . most citizen groups' major complaints -

the alleged lack of relevanc
'

to blacks Cor other

minorities] in programming."

The WMAL case is one which can also be interpreted as an example

of the Federal Communications Commission using its authority to prevent
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citizen group coercion of a broadcaster. The precedents established in

that case have since been followed to evaluate citizen demands in many

other cities. Recent examples include Memphis, Tennessee,
47

Youngstown,

Ohio ,48 and Pueblo, Colorado.°

Another significant example of the mission's actions in this

regard occurred when a Mexican-American citizen group in Denver filed

a petition to deny against a local licensee. The group then offered to

withdraw the petition subject to the condition that the licensee either

make a $15,000 contribution to the citizen group, or agree to hire two

Spanish-surnamed employees at specified salaries.50 During a negotiat-

ing session spokesmen for the citizen group informed the licensee that

unless one of the two actions were taken by the licensee, and agreement

between the citizens and broadcaster would never be reached.

The Commission found that the issues raised in the petition

were not substantiated, and subsequently dismissed the citizen group's

charges. But in doing so, the Commission also condemned the citizen

group for action which the Federal Communications Commission felt jeop-

ardized the concept that good faith negotiations between licensees and

the public are beneficial. The Commission said the tactics exhibited

by the citizen group in this case would not be accept ble:

The Commission has consistently encouraged com-
munity groups and licensees to meet in order to re-
solve their differences . . . . We have taken this
approach in the belief that such problems are best
resolved at the local level, rather than through
government intrusion. However, while we realize the
great contribution made by "responsible and represen-
tative citizen groups in promoting more responsive
broadcast service, we fail to see how a demand for a
contribution of any amount made contingent on the
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filing vel nom, of a petition to deny contritutes to
worthwhile negotiations between such groups and broad-

cast licensees. Rather, we are of the firm opinion
that such demands are contrary to the zoncept of good
faith negotiations and the public interest.51

Thus, the Commission, once again exercised its autlority and

gave an indication as to what it feels should constitute proper conduct

on the part of a local citizen group.

Another example of such Federal Communications Commission anal-

ysis of citizen group petitions occurred in Omaha. The Commission was

faced with a citizen group which had filed a petition to deny a total

of .hirteen broadclst stations on the grounds that the stations' em-

ployment and programming policies were not consistent with the needs of

the area's black community.52 In addition, the citizen group asked

that the Commission require that the stations make financial contribu-

tions to black organizations and activities as a condition to their

license renewal.53

However, in evaluating the petitions the Commission once again

concluded that there were no allegations supported by factual evidence.

Consequently the citizen group was told that unless it could provide

ft
. . detailed evidence that a broadcaster has failed to program his

station to meet community needs, interests and problems . . . "54 the

petitions would be dismissed and the licenses renewed.

More specifically, the Commission required information pertaining

to the employment discrimination charge that would show employment had

been refused on the basis of race, creed, color, sex, religion or

national origin. And regarding the charge of programming discrimination,
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the Commission required evidence that the broadcaster had substantially

ignored community problems, including problems of a " . . . significant

minority residing within his community of license."55 The petitioners

were informed that they had until the normal license renewal deadline

to Provide the additional informatfon.56

However, concerning the financial contributions requested by the

citizens the Commission stated simply that it:

. . . could not legally require broadcast licensees
to channel money into the black community or business
firms, provide scholarships for minority-group young-
sters, or employ minority -group members on their board

of directors. Such matters are obviously extraneous
to the Commission's regulatory functions, and thus,
we could not lawfully impose zh requirements on broad-

cast licensees.57

The preceding examples, then, serve to demonstrate how the Com-

mission can act to protect the broadcaster and the public from what may

be interpreted as extreme demands by activist citizens filing petitions

to deny.

The Commission has also set some precedents regarding action that

can be taken at a different level in the procedure outlined earlier

1

which shields the public interest from unreasonable minority demands.

That level, as previously mentioned, is the Commission's practice of

examining private agreements when they are submitted as amendments to

license renewal applications.

One modification by the Federal Communications Commission of a

private agreement occurred because the Commission felt a licensee had

conceded too much responsibility to a citizen group. The case involved

Bob Jones University, Inc., licensee of WAVO-AM-FM, Decater, Georgia,
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and a citizen group called the Community Coalition on Broadcasting

(CCB).58

The section of the agreement to which the Commission objt ,5-ed

stated that the licensee would make maximum use of all available network

programming of special interest to*the black community, would air such

programming at the regularly scheduled time, and would not preempt the

programming without advance consultation with representatives of the

CCB.59 In addition, the agreement provided that the ultimate judge

of what constituted such special programming, and appealed to the cul-

ture and values of the black community, would be members of the minor-

ity group only.

In the Commission's view, such a policy would, if strictly

interpreted, " . . . improperly curtail the licensee's flexibility and

discretion i._ the matters of programming and program -2heduling . . .

1160

Consequently, the licensee was .reminded by the Federal Communications

Commission that ultimate responsibility in such matters must be re-

tained by him. The L:ommission did not require that the wording of the

agreement itself be changed. But it emphasized that its interpretation

of the wording would mean that:

. . . the licensee, in determining the problems,
needs and interests of the mix. -ity groups and the
authenticity or portrayals of minority life, culture,
and %alues, will consult with and seek the views and
opinions of the leaders of representative minority
groups in the community [emphasis added].61

Satisfied, then, that such an interpretation would be applied by

both the citizens and licensee, the Commission approved the license

renewal and the accompanying agreement.
62
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An additional case involving Commission review of a private agree-

ment, United Church of Christ v. FCC, must also be considered here.63

The case, which must be distinguished from earlier ones of the same name,

resulted initially in the Federal Communications Commission disallowing

a proposed extension of a private agreement. The section of the agree-

ment objected to by the Commission had called or voluntary reimburse-

ment by a licensee Of expenses incurred by a citizen group after the

citizens had challenged the licensee's renewal application and an

agreement had been reached.

However, the Federal Communications Commission's action in this

case led eventually to another procedural level available to those who

may feel a private agreement adversely affects the public interest,

even though examined by the Commission. That process, judicial review

of Federal Communications Commission decisions, was cited earlier in

this chapter and is the final step in the safeguards available for

protecting the public interest.

The safeguard worked differently in this case, however, than

in preceding examples cited here. In United Church the court ruled that

the FCC's objections to the private agreement were harmful to the public

interest rather than citizen demands or an agreement provision being

harmful. Consequently, the entire 1reement and the important precedent

it ..ought, were allowed to stand.

The next section of this chapter will, in addition to demon-

strating the process of judicial review, examine the issue involved in

United Church, the action taken by the Federal Communications Commission

regarding the private agreement concerned, and the eventual court decision
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which countermanded the Federal Communications Commission's decision and

established an important precedent.

Reimbursement by Licensees of Citizen Group Expenses

The issue of whether citizen groups should receive payment for

legal expenses incurred in challenging a license renewal is an important,

as well as a complex one. Adhering to one viewpoint are many broadcast-

ers JO claim that if citizen groups have the prospect of securing pay-

ment from licensees for expenses resulting from a negotiating venture,

or license challenge, they will only prolong the process in order tb

secure as much money as possible. And an additional hazard seen by

the broadcasters is the possibility that some challengers may be moti-

vated solely for the purpose of obtaining money.

Holding a different opinion, however, are citizen groups, and

advisory organizations such as the Office of Communication and the Citi-

zen Communications Center. These advocates feel that if citizen partic-

ipation in broadcast regulation is going to be meaningful, some method

must th "'land for providing minimum financing to alleviate the large

expenses in ed. As a spokesman for th, Citizens Communications Cen-

ter viewed it, sach expenses may severely limit citizen group activity:

If citizen groups cannot obtain reimbursement for

their expenses, the cost of litigation and participa-

tion in the regulatory process may become prohibitive.

Not only are there too few groups . . . that can pro-

vide free counsel, but these groups are themselves

dependent on foundations, and long run foundation sup-

port is highly unlikely. It is thus necessary for new

sources of funding to be found. Reimbursement is one

such source. It imposes upon errant licensees the costs

incurred in calling them to task for their excesses.64
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The reimbursement issue was first raised during the same citizen

group- licensee negotiations that produced the first private agreement

in 1969 between the licensee of KTAL-TV and citizens of that commun-

ity.65 As previously mentioned, the Office of Communication of the

United Church of Christ provided most of the assistance, both legal and

general, that was used by the community groups in Texarkana in preparing

the documentation necessary for an effective license renewal challenge.

The Office of Communication, however, has no attorneys on its

staff and thus must retain legal advisers from independent communica-

tions law firms, and of course, pay the accompanying legal fees. In

the Texarkana negotiations, the Office reported that attorney's fees

paid by it totaled more than $9,500. Travel, clerical, telephone,

telegraph, and other miscellaneous expenses paid by the Church came to

an additional$ 5,635.95.
66

As spokesmen for the Church and citizen groups involved had

emphasized, then, the more than$ 15,000 expended in the license renewal

negotiating process demonstrates that a considerable financial exper.d-

iture is necessary in organizing a competent citizen group movement at

the local level. Without such funding available, adequate license

renewal challenges cannot be mounted.

In October, 1969, approximately two months after the Federal

Communications Commission had approved the original KTAL agreement,

Earl K. Moore, legal counsel for the Office of Communication, revealed

that KTAL had " . . . indicated a willingness . . ." to pay the Church's

$ 15,000 expenses " . . . and did not dispute the reasonableness of

the amount."67 However, attorney Moore stated that since " . . . there
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appeared to be no precedent for this action, the licensee declined to

take it without a ruling by the Commission as to its propriety under

all c:rcumstances."68

Mr. Moore pointed out that with an increasing number of citizen

groups becoming involved in license renewal proceedings, approval by

the Commission of the proposed reimbursement would encourage the " . .

resolution of disputes by cooperation at the local level . . . [and]

it would also make it possible for community groups to finance contin-

ued efforts to improve broadcast service."69

Consequently, Mr. Moore formally requested by letter to the

Commission that the agency give its official approval to the principle

of voluntary reimbursement of citizen groups by licensees.

However, in its response to that request the Commission ruled

by a narrow 4-3 margin, that such reimbursement would be contrary to

the public interest.7° And the decision stressed that such denial

did not pertain only to the KTAL settlement:

This . . . [denial] is a principle of general
application - namely, that in no petition to deny
situation, whatever the nature of the petitioner,
will we permit payment of expenses or other finan-
cial benefit to the petitioners.71

In explaining the decision, the Commission contended that there

was no statutory guide upon which such reimbursement might be based.

Congress, the decision read, had " . . . specified that there could be

reimbursement limited to legitimate prudent expenses, where applicants

for new facilities withdrew and thus facilitate the early initiation of

new service. [But] . . . there is no explicit statutory guide for any

"72
other situation.
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Turning to the petition to deny situation, the Commission said

that its previous experiences with citizen group petitions had not

indicated that the community groups were hindered in their efforts by

a lack of reimbursement of their expenses. Furthermore, the decision

cited two detriments to the public'interest which might result were

such reimbursement permitted:

First, there is the possibility of abuse - of
overpayments (e.g., inflated fees) or even oppor-
tunists motivated to file insubstantial petitions
in order to obtain substantial fees . . . . CAnd]

Second, there is the possibility that settlement of
the merits of the dispute might be influenced by
the ability to obtain reimbursement of expenses
from the licensee. Since the crucial consideration
here is the merits of the dispute, we believe that
it serves the public interest, as a prophylactic
measure, to insure that no such private extraneous
consideration as the payment of expenses becomes a
factor in the settlement.73

It is important to note, aowever, while considering the Commission

majority decision in this matter, there were also three dissenting opin-

ions which were issued by Federal Communications Commission Chairman

Burch, and Commissioners Cox and Johnson. Portions of Commissioner Cox's

dissent are included below for two reasons. First, the Cox dissent en-

compasses the significant points raised in the other two minority opinions.

And second, the arguments raised by Commissioner Cox were those which

were, in large measure, accepted by the court when the decision was sub-

sequently appealed and the Commission majority reversed.

In his opinion Commissioner Cox emphasized several important con-

siderations relating to the request by the Office of Communications for

reimbursement. He pointed out that these considerations would adequate-

ly safeguard against the possibilities of abuse of the reimbursement

process referred to by the majority opinion.
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First, Commissioner Cox stated that the Church had provided ample

evidence, in the form of official affidavits, that the expenses for

which it was seeking reimbursement were legitimate.74 Second, the Com-

missioner said it was important to note that the Church had informed

the licensee during negotiating sessions prior to the private agreement

being reached that it would not permit the matter of reimbursement to

stand in the way of a settlement. Consequently, only after the agree-
.

ment was signed did the licensee indicate Its willingness to pay the

expenses, and only then did the Church submit its request to the Commis-

sion. Thus, the Commissioner stated that there was no evidence that the

Church was attempting to coerce the licensee and that the licensee was,

in effect, forced to "buy off" the petitioners.75

Commissioner Cox concluded his dissent by attempting to justify

the reimbursement and by saying that the Commission's action would only

serve to discourage further citizen intervention:

Why should members of the pul who have not

received adequate service from a local licensee (who

has profited from the form of operation objected to)

have to bear the unavoidable costs involved in nego-

tiating an agreement binding a licensee to upgrade

his performance to an acceptable level?76

He addressed himself to what he felt were the real reasons for

the majority opinion:

I'm afraid that the majority's real ground for
acting to deny reimbursement of the Church's expense
is a distaste for public intervention in the renewal

process. The United Church of Christ chal:mged the
Commission's disposition of petitions to deny the
renewal of WLBT in Jackson, Mississippi, and in the
process elicited two stinging Court of Appeals decisions

which were highly critical of this agency. [The opinions]

. . .
established the general principle that public or-

ganizations are entitled to standing in such cases, and



that they can seek review of the Commission's decisions.
Despite . . . [this] I do not think my colleagues of
the majority are really willing to encourage broad pub-
lic participation in our renewal processes. If they

were, I do not think they would object to the concept

that a station whose renewal has been challenged should
be allowed to reimburse its challenger's expenses when
it has settled its differences with them and they join

urging grant of its renewal.77

Commissioner Cox then set forth rebuttals to the two specific

objections cited by the majority:

Two contentions were advanced by the majority in
our discussions of this matter. First it was claimed

that Congress . . . contemplated reimbursement of

expenses only to facilitate the commencement of new

service, and that to propose a general policy of reim-
bursement in renewal cases where new service will not
be provided improperly extends the concept beyond the

intent of Congress. I think tie answer is simply that
Congress never considered this situation . . . . To

allow reimbursement here simply promotes . . . Con-

gressional purposes. And, in any event, the Commission
permits reimbursement in other cases which Congress has

not . . . [mentioned]. [T]he Commission for years, has
permitted a different kind of reimbursement of expenses
in connection with the assignment of construction

permits. The applicable standard in these cases is the

general one of public interest which pervades the Act

and which the majority say must control here. I think

that to allow reimbursement of the expenses of public

groups who have been interested enough in the public's

broadcast service to participate in the renewal process

and who have won promises of improved service is clearly

in the public interest.

The second argument is based on anticipation of
imagined abuses which have not thus far occurred, and
which could be guarded against if they ever did, because

the Commission can insist that it approve every such

agreement. There was a good deal of loose talk of op-
portunists, barratry, outside professional organiza-
tions which might pressure major licensees for financial

reasons, and so on. To press such arguments in this

case is sheer rot. What we have said here, as already

indicated, is a reputable national religious organiza-
tion which has, perhaps, become the most experienced
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entity in the country is dealing vith renewal matters

of the kind involved in the Texarkana situation. It

was invited to help, and in doing so incurred sub-

stantial expenses - and achieved notable results. The

licensee did not challenge the claim for expenses as

in any way excessive or unreasonable, and apparently

the majority do not do so either. So to conjure up

horror tales as a basis for denying reimbursement here

is ridiculous.

I am afraid the majority, by their action here will

seriously curtail the bonafide participation of the
public in our review of broadcast performance at re-

newal time. I think that is clearly not in the public
interest and runs contrary to our past policies - and

indeed the provisions of the statute - which seeks to

encourage public activity.78

After being rebuffed by the Commission, the Office of Communica-

tion followed a course it had taken in several previous cases by once

again seeking judicial review of an Federal Cc.. .:z.lications Commission

ruling. In its arguments before the Federal Appeals Court of the Dis-

trict of Columbia, the Church was represented by the Citizens Communica-

tions Center.
79

In addition, the Church was aided by the U.S. Department of Jus-

tice which, in a highly unusual occurrence, filed a brief asking that

the Federal Communications Commission's decision be overturned.
80 The

Justice Department, which usually enters aces only on the side of the

government, said 'ale ruling served only to frustrate public participa-

tion in renewal proceedings which the courts had prelously held to be

essential. It agreed with Commissioner Cox in saying the Commission

action violated its own principle of permitting reimbursement in other

situations such as competition for new stations or comparative hearings

involving applicants for occupied frequencies. The department's brief

read in part:
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. . . the Commission's ruling frustrates the public

participation which this court held was vital in Church

of Christ I and II. It constitutes a rejection of Com-

mission policy followed for many years in closely anal-

ogous situations of approving the reimbursement of leg-

itimate and prudent expenses of a withdrawing party when

the settlement agreement between the parties is in the

public interest. The Commission by invoking the criter-

ion of necessity has used an erroneous legal standard

that misconceives the Commission's obligations to advance

the public interest and is at variance with standards

elsewhere in the Communications Act. Under the approp-

riate standard of consistence with the public interest,

the Commission's findings and reasonings are inadequate

to support its result, especially in light of its

failure to consider readily available protective devices

. . . to safeguard the public intergst against possible

abuses of reimbursement agreements.°1

The Church's appeal to the court was accepted. In a decision

issued on March 28, 1972,'the court agreed with the view t'at adequate

safeguards do exist to protect against abuse of the reimbursement pro-

cess and that meaningful citizen participation would be encouraged if

at least a portion of the funds expended by citizen groups could be re-

covered. The court also found adequate precedent for the principle of

reimbursement.
82

In its opinion the court said that the Texarkana case was . .

a compelling example of the obvious benefits to the public interest

"83 that can result from first filing a challenge, then negotia-

ting, settling the complaint and withdrawing the challenge.

The court continued:

When such Substantial results have been achieved,

as in this case, voluntary reimbursement which obviously

facilitates and encourages the participation of groups

lIke the church in subsequent DroceOings is entirely

consonant with the public interest.°
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Thus, yet another important precedent in the developing role of

citizen intervention in broadcast regulation was set. And the method

used in achieving that precedent also serves to demonstrate the func-

tioning of procedural safeguards available to protect the public in-

terest in broadcasting.

The purpose of this chapter has been to examine the private

agreement and its role in relation to the public interest criterion set

forth in the Communications Act. Evidence has been presented to illus-

trate that despite the objections of some, use of the private agreement

can be generally regarded as being in the public interest. In addi-

tion, there exist adequate procedural safeguards to insure that the

broadcasting system does not become the victim of minority coercion.

The important precedent established allowing the reimbursement

of citizen groups by licensees has been examined because it will, in

the opinion of many, act as a catalyst to further intensify the public

interest activities of citizen groups in broadcasting.
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CHAPTER VI

SUMMARY AND CONCLUSIONS

1.

The intent of this thesis has been to examine the emergence of

a new participant in American broadcasting, the citizen' group. An at-

tempt has been made to characterize the methods that were developed,

refined and implemented by community groups as they sought a measure of

control over the quality of broadcast service offered at the local level.

The obligation of a broadcast licensee to operate so as to serve

the " . . . public interest, convenience and necessity,"1 has been

discussed. And a brief description of attempts by the Congress, the

courts and the Federal Communications Commission to give specific def-

inition to that concept has been offered.

However, studies have indicated that, in many instances, American

broadcasters have not been fully committed to fdlfilling their public

service requirements. In a sense, it would seem that the compromise

inherent in the American broadcasting system - that of balancing the

concept of free enterprise with a broadcaster's responsibility as a

fiduciary of the public trust - has been weighted in favor of the private

entrepreneurs.

In this regard, the difficulties faced by the Federal Communica-

tions Commission in restoring a more equitable balance to that compromise

have been explored. The Commission, primarily because of a lack of

100
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resources, simply has been unable to police on an individual basis the

more than 7,400 broadcast licensees operating in this country. The con-

sequences of such a limitation have resulted in a gap, in some cases,

between the quality of service expected of a broadcaster and the type

of service actually received from him.

The emergence of the citizen group, then, might be described as

an attempt to do on a local basis, what the Federal Communications Com-

mission has been unable to do on a national level toward restoring a

more equitable balance to the compromise bet'reen private enterprise

and public service that is intended to characterize American broadcast-

ing.

As has been shown, however, private individuals were, at first

denied the concept of "standing" and thus the right to participate in

the - official regulatory proceedings of the Federal Communications Com-

mission. Only after a lengthy court battle did the private citizen's

2
right to challenge the service provided by a licensee gain acceptance.

But once these rights were secured, the role of the citizen group

as a participant in the broadcast regulatory process quickly began to

develop. Licensees, made aware of the potential paver of a well organ-

ized citizen group, suddenly became willing to listen to citizen com-

plaints. With the acceptance of the negotiation process, and eventually

the first formal private agreement with station KTAL, the citizen group

movement progressed still further.3 As the data presented earlier,

indicates, the two-and-one-half year period immediately following the

KTAL agreement produced a citizen group movement on a nationwide scale.
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In addition, several advisory organizations were subsequently formed to

represent and assist community groups in their negotiations with broad-

casters.

Despite the legitimate attempts at media reform by private indiv-

iduals, however, the citizen group movement has not been entirely free

of instances where its influence has been used in a questionable manner.

And broadcasters, who have at times described their industry as being

in a state of seige by citizens, have been quite vocal in their objec-

tions to what they see as regulation by " . . . private contract."

Consequently, it has been ne,essary.to demonstrate that the

efforts of citizen groups are in the interests of the entire public, as

well as particular minorities. This has been done by examining the

provisions of the private agreements themselves, and by examining the

safeguards available to insure that the broadcasting industry does not

become a victim of minority coercion. In addition, the Federal Commun-

ications Commission, always cautious in its dealings with citizen inter-

vention, has been quick to establish methods of review and set Drtant

precedents in its efforts to guard against abuse of the negotiation-

private agreement procedure.

Another important development that lends support to the legitimacy

of the citizen group movement has been a 1972 court ruling which reversed

an Federal Communications Commission decision and endorsed the concept

of voluntary reimbursement of citizen group expenses incurred in chal-

lenging a licensee.
5 The decision that licensees may pay such expenses

will act as a new stimulant in the citizen group movement. This will occur

either through more extensive citizen group activity, or through more
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concerted efforts on the part of broadcasters to provide higher quality

service in an attempt to avoid costly and hazardous license challenges.

In a study as limited in scope as this one, it is difficult to

assess the overall impact of the citizen group movement on the American

system of broadcasting. It can certainly be stated that asthe result

of community group action, most broadcasters are now more cognizant

of their responsibilities to serve the public interest. It must alsc

be stated, however, that although broadcasters may be aware of these

responsibilities, the debate concerning attempts to define and fulfill

them will continue.

Three examples of attempts by broadcasters and the Federal Com-

munications Commission to respond to citizen group activity are included

here to provide some indication the kinds of changes that citizen

activism has helped bring about in broadcasting.

The reaction of the National Broadcasting Company has been an

attempt to obtain a measure of security from citizen intervention by

requesting that the Federal Communications Commission adopt a quantita-

tive standard for renewing broadcast licensees.6 Under the proposal,

any licensee who devotes a minimum of ten to twelve per cent of his

program -schedule to non-entertainment materials would be presumed to

have attained a performance level satisfactory enough to insure re-

newal by the Federal Communications Commission.

Certainly, the merits of such a proposal are open to debate.

But the fact that a national broadcast network would offer such a pro-

posal serves to indicate that broadcasters do not approach the license

renewal process with the same confident manner as they did oily a few
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years ago. Citizens groups have been instrumental in bringing about

this change in attitude.

At the Federal Communications Commission there have been some

significant developments which may also be attributed in part to the im

pact of community groups. In 1971 the Commission issued a primer to

provide guidelines for broadcasters attempting to ascertain community

needs and interests.? The primer sets forth specific criteria which

a broadcaster must meet in attempting to determine the problems he might

help alleviate in his community. The effect of this primer has been

to produce significantly more communication between broadcast licensees

and the public.8

In addition to the primer, the Federal Communications Commission

has begun consideration of the establishment of an office of public

counsel to aid members of the public in exercising their rights with

respect to broadcast regulation.9 Among the proposed services of such

an office would be advising complainants on procedures to follow in

filing petitions to deny license renewals. The most dramatic of the

services offered would include the establishment of a separate legal

staff within the Federal Communications Commission to serve as a pub

lic interest law firm representing members of tr*--ziiibrec-in any manner

of proceeding before the Commission.
10

Although these proposals are

still in the developmental stage, the fact that they are under consid

eration serves to demonstrate the the Federal Communications Commission

is attempting to orient itself more to the needs of the public, as well

as continue to serve the needs of the broadcasting establishment.
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The above examples may be regarded as general indicators of the

impact of the citizen group and the use of the private agreement on

American broadcasting. However, further research is needed to provide

more precise information as to the effect of community groups at the local

level.

The license period of broadcasters who have operated under the

first private agreements is now nearing expiration. Perhaps a study

might be -- conducted in those communities where broadcasters have

operated under such agreements in an attempt to provide detailed informa-

tion about the effect of uhese first three-year experiments. Important

areas of investigation would be the broadcasters' and citizen groups'

assessments as to the advantages or limitations of the rse of the pri-

vate agreement as a mutually satisfactory tool.

More importantly, the reactions, if any, of the entire community

affected by the changed broadcast service might give a good indication

as to whether citizen intervention has been successful in realizing its

goal of a media that is more responsive to community needs and interests.

Such a study might be based on extensive interviews with broadcasters,

citizen groups and community representatives.
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Agreement

KCMC, Inc., licensee of KTAL-TV, and all parties to the petition

to deny and to the reply filed with respect to KCMC, Inc.'s application

for renewal of its television broadcast license, being hereinafter

collectively referred to as "Petitioners," agree as follows:

1. KCMC, Inc., will broadcast on prime time the statement of

policy attached hereto. This agreement and this statement will also be

filed with the Federal Communications Commission as an amendment to the

pending renewal application. Any material variance from said statement

shall be deemed to be a failure to operate substantially as set forth

in the license.

2. Simultaneously with the filing of said statement, petition-

ers will join and hereby join.in requesting the Federal Communications

Commission to give no further consideration to the pleasings filed by

petitioners, or any of them, with respect to KTAL-TV. Petitioners also

join in requesting the Federal Communications Commission to renew

KTAL-TV's Television broadcast license for a full term.

3. This agreement and the attached statement contain the com-

plete agreement of the parties, and there are no other promises or

undertakings, express or implied.

Signed this 8th day of June 1969.

KCMC, Inc., W. E. Hussman, President; Texarkana
Organization, Robert D. Smith, President;
Citizens Committee to Improve Local Television
Service, David E. Stephens, Chairman; Carver
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Terrace Community. Club, Eldridge Robertson,
Chairman; Negro Community Leasers Committee,
G. W. Thompson, M.D.; National Association For
the Advancement of Colored People. Mrs. Jennie
Dansby, Secretary; Texarkana Improvement Club,
H. F. Langford, Jr., President; Marshall Alumni
Chapter Kappa Alpha Psi Fraternity, Denzer Burke;
Gamma Kappa Zeta Chapter, Zeta Phi Beta Sorority,
Helen McNeal, President; Phi Beta Sigma Frater-
nity, M.D. Dodd, President; New Hope Baptist
Church, Kiblah, Ark., N.E. Jones, Pastor; Lonoke
Bapits Church, C.K. Yarber Pastor; Model Cities
Planning Area P7, Miss Helen S. King; Earle K.
Moore, Attorney for Petitioners; James E. Greeley,
attorney for KCMC, Inc.

Statement of Policy

KTAL-TV, having in mind its duty to serve equally all segments

of the public, makes the following statement of policy:

1. KTAL will continue to observe all laws and Federal policies

requiring equal employment practices and will take affirmative action

to recruit and train a staff which is broadly representative of all

groups in the community. As part of this policy, KTAL will employ a

minimum of two fulltime Negro reporters, one for Texarkana-and one for

Shreveport. These reporters will appear regularly on camera. In addi-

. tidn, KTAL will designate one person on its program staff to be respon-

sible for developing local public affairs programs of the type described

later in this statement and for obtaining syndicated or other programs

to serve similar needs.

2. KTAL will continue to maintain and will publicize a toll-

free telephone line from Texarkana to its studios in' Shreveport. A

person will be available in Shreveport to receive requests for news
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coverage and inquiries, about public service announcements. KTAL will

give adequate coverage to events in the State capitols of Texas and

Arkansas, as well as those of Louisiana and Oklahoma.

3. KTAL recognizes its continuing obligation to maintain ap-

propriate facilities in Texarkana, its city of assignment. To this end,

it will assign to its main studios in Texarkana a color television

camera.

4. KTAL recognizes its obligations to present regular programs

for the discussion of controversial issues, including, of course, both

black and white participants. The station will not avoid issues that

may be controversial or divisive, but will encourage the airing of all

sides of these issues.

5. Poverty is a primary problem in KTAL's service area. KTAL

is obligated to try to help solve this problem by publicizing the

rights of poor persons to obtain services and the methods by which

they may do so. KTAL will also inform public opinion about the problem

of poverty and the steps that are being taken to alleviate it. An ag-

gregate of at least one-half hour of programming will be devoted to

.this subject each month.

6. KTAL religious programming should cover the entire range

of religious thought. As part of its continuing effort to meet this

obligation, KTAL will carry the religious programs presented by NBC

representing the three primary American faiths. A discussion program

will also be presnted, to explore current religious issues, at least

monthly. KTAL rill regularly present ministers of all races on local

religious programs. These ministers will be regularly rotated, in an
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effort to represent fairly all religious groups.

7. Network programs of particular interest to any substantial

group in theservice area will not be preempted without appropriate

advance consultation with representatives of that 'group.

8. KTAL is obligated to discuss programming regularly with all

segments of the public. In particular, a station employee with author-

ity to act will meet once a month with a committee designated by the

parties to the petition to deny KTAL's TV application for license

renewal. Similar efforts will be made to consult with groups represent-

ing other segments of the public.

9. KTAL will regularly announce on the air that the station will

consult with all substantial groups in the community regarding commun-

ity taste and needs and will accept suggestions on how best to render

this service. This announcement will be broadcast once a week, on a

weekday, between 7 and 11 p.m.

10.-NKTAL reaffirms its existing policy to make no unessential

reference to the race of a person. In cases where such references are

made, the same practice shall be and will be followed for blacks as fc:'

whites. KTAL will continue to use courtesy titles for all women, with-

out regard for race.

11. KTAL will endeavor to develop and present at least monthly,

in prime time, a regular local magazine-type program, including not only

discussion but also local talent, and seeking participation from the

entire service area.

12. KTAL will solicit public service announcements from local

groups and organizations. Sound on film will be used more extensively
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in covering local news. In covering demonstrations, picketing, and

similar events, KTAL-TV will seek to present the diverse views which gave

rise to the event.

13. KTAL-TV's undertakings are subject to all valid laws, rules

and regulations of the Federal Communications Commission and to KTAL's

primary obligation as a broadcast licensee to use its own good faith and

judgment to serve all members of the viewing public. It is recognized

that needs and circumstances change, that events may compel departure

from these undertakings. However. KTAL-TV will not depart from these

undertakings without advance consultation with the affected groups in

the service area and advance notice of the Federal Communications Com-

mission stating the reasons for the departure. In such instances KTAL

will seek to adhere to the objectives of this statement by alternative

action.
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