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statutes to provide a shield for newsmen, courts have generally
upheld the precedent rulings. .This controversy can be satisfactorily .
resolved if Congress will define public policy provisions of the
First Amendment by enacting a definitive statute that safeguards the
unrgstricted flow of information and inhibits use of the subpoena to
force disclosure by newsmen of their sources and information.
(Relevant primary legal documents reported by January 1973 were the

“ basis of this analysis.) (EE)




J—y

o
‘D
D
=)
vl

A fROL & R

L

U S.DEPARTMENT OF HEALTH.
EDUCATION & WELFARE
NATIONAL INSTITUTE OF
_ EDUCATION
THIS OOCUMENT HAS BEEN REPRO
OUCEO EXACTLY AS RECEIVED FROM
. THE PERSON OR ORGANIZATION ORIGIN
ATING IT _POINTS OF VIEW OR OPINIONS
“STATED 0O NOT NECESSARILY REPRE
SENT OFFICIAL NATIONAL INSTITUTE OF
EOUCATION POSITION OR POLICY

COMPULSORY DISCLOSURE BY NEWSMEN:
TiE IMPLICATIONS OF THE LEGAL HERITAGE
FOR THE CONTEMPORARY SITUATION

David Eshelman, Ph,.D.
Asgsistant Professor of Mass Communication
Central Missouri State UniversityA

Warrensburg, MO 64093

Association for Education ‘“in—J:urnalism

Annual Convention - August, 1973

"PERMISSION TD REPRODUCE THIS COPY-
RIGHTED MATERIAL HAS BEEN GRANTED 8Y

David Eshelman

TO ERIC AND ORGANIZATIONS OPERATING

- UNDER AGREEMENTS V/ITH TE NATIONAL IN.

SUTUTT OF LLUCATION. FURTHER REPRO-
OUCTION OUTSIDE THE -ERIC SYSTEM RE-
QUIRES PERMISSION OF THE COPYRIGHT
OWNER,™ "

P e




The purposes of this study were to imyestiga.te the evc;lution
and status of the law pertaining to the compulsory disclosure of
sour;zeS'and information by newsmen, a_nd to ascertain implications
"~ of fh_ig legal heritage for a resolution of the continued conflict
of interests, ’

Relevant primé.ry legal docunex;ts reported by January, 1973,
were the basis of the anaiysis. These included American couft
decisions on cases pleading a common law evidentiary privi:}ggg_ for _
newsmen, ;tate statutes providing a shield for newsmen agalinst
compulsory disclosure, court cases construing the several newsmen
privilege sta‘.-‘.utes, and court decisions on éases pleading a consti-
tutional protection against compulsoryv disclosure of news sources
and information (see Eshelman and Barbour, 1973),

JHE_COMMON LAW PLEADINGS AGAINST COMPULSORY DISCLOSURE

Iq'the almost one hundred years of reported litigation on matters
of compulsory disclosure of news sources, a wide variety of defenses
have been asserted, The basic pleadings in the common law cases ine
cluded: employer's regulations, professional priviiege, forfeiture
of estate, code of proressional ethiés, seif-inciimina.’aion, lack of
Jurisdictional authority, and relevancy.

American ¢‘=‘ourts have been consistent in their denial of an evie-
- Centiary privilege for newsmen under the common law. Reported court

cases pleadii)g a common law privilege for newsmen spanned the years




from 1874 to 1969. In the almost one hundred years from the first

reported case to the date of this stu;iy, there wereAthre‘e eras of

more extensive litigation. During the period of 1886 to 190i therg were
five of the Qeventéen cases, between 1911 and 1920 there were five cases,
rand betweox; 1950 é.nd 1961 thgre were fm cases. One case preceded
these groupings ‘(1874), a second was isolated between 1‘920 and 1950
(1936), and a third was decided in 1969 along with a constitutional
Aissue. It was, however, the 1936 case of People ex rel, Mooney v.
§heriff of New York Couﬁty to which all ]ate:.; court‘s referred as the

basic precedent in the line of stare decisis.

Employer's Regl_l__latioris

The first reported case on the issue of compulsory disclosure of
news sources was People ex rel. Phelps v, Francher (1874). This
defense against compulsory disclosure in this case was that the rules
of the employer forbade the disclosure of the name of the informant.
This theory was Muily rejected by the court when it stated:

As the law now is, and has for ages existed no court

could possibly hold that a witness could legally refuse

to give the name of the author of an alleged libel, for

the reason that the rules of a public journal forbade it

(2 Hun 266). ' ~ .

As a consequence, the defense of employer's' regulations was not relied

upon in future cases.

Professiopal Privilege

The second defense to compulsory disclosure of sources by newsmen




emerged in the next series of cases. In Pledga¥ v. State (1886) the
court held the publisher to be a competent witness, and would be.
considered the author of the libelous article if he refused to reveal
the identity of the actual suthor. ];nChapman v. United States (1895)

S T i

the court almost a.ppeared i:o be using compulsory disclosure as'a means

of saving the press from itself.

Let it once be established that the editor or correspondent
cannot be called upon in any proceeding to disclose the in=-
formation upon which the publication in his journals are

based, and the great barrier against libelous publication

is at once stricken down, and the greatest possible temp-

tation created to use the public press as a means of dis-

seminating scandal, thereby tending to lessen, if not destroy,
its power and usefulness (Sen. Misc, Doc. 279 at 8563 =

n'nemberte, 1969, p. 313).

Other cases following which were denied the defense of profes-
sional privilege included People v, Durrant (1897), Ex parte
Lawrence (1897), Clinton v. Commercial Tribtune Co. (1901), In re
Grunow (1913), In re Wayne (1914), and People ex xel. Mooney v.
Sheriff of New York County (1936).

The ratio decidendi of the court in the Mooney case, as in the
majority of the common law cases; was that the policy of the law was
to require the disclosure of all information by witnesses in order that
justice might prevail. It was held that a ruling providing for such
a privilege would be a departure from the génera.l tradition of the
law of evidence and the specific previous ruli.ngs on newsmen and
informants. Where an evidentiary privilege did exist, the tendenqy

had been to restrict that privilege and not expand the privilege to




whom therprivilege’ wa. 7grantedrnor to inciude additional classes of
persons. And finally, that if such a privilege vas to %e granted, it °
was the responsibility of the leéislative branch of govermment to make
such public policy. ‘

The logic_a.l extension of this defense was' to assert the forfeiture
of estate theory and the newsman's professional code. These defenses

are discussed in subsequent sections.

Forfeiture of Estate

In Plunkett v. Hamilton (1511) the newsman argued that to answer
the question put before him would cause him to forfeit Lis estate,
specifically, it would cause him to lose his means of earning a live=- -
lihood. The court rejected the claim as without merit, and added
that a bromise noi: to testify when so ,rei;uired wag substantially a
promisg not to obey the law. Such promises, the court commented, can-
not be recognized except when subordinated to the requirements of the
law. . |

In the case, In re Wayne (1914), the reporter asserted that he
would lose ’his position if he br:aached his professional ethics. The
court rejected his claim that the effect of disclosure upon the future
availability of news would cost him his job. -
. A third case, Joslyn v. People (1919) asserted that the publisher
might influence civil litigation if he revealed his private, confi-

dential and personal business (the information as to the author of

an article). The court held that a witness, even though a publisher,
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may not refuse to testify because of his -self interests.

Code of Professional Ethics

The fourth pleading of defense against compulsory disclosure of
news sources was that to do so would violate a basic professional ethic,
This was first asserted in the cases, In re Grunow (1913) and In re
Wayne (1914). It was noted that this canon of the fourth estate was
worthy of respect and undoubtedly well-founded, in the case, In re
Wayne, However, it was held to be subject to the qualification of
the interests and must yield to the administration of justice.

The concepts of the newsman's code, which obligated a journalist

" not to reveal who gave him information, were well established in the

late 1800's, In fact, it had been held ;I.ibelous to publj:shf’; state~
nment to the effect that a reporter had violated a confidence in the
defamation case of Tryon v, The Ev_ren;.ng News Association (1878). By
the 1930's, however, the "Canons of the Fourth Estate" had become
videly asserted (Bird and Merwin, 1942; Comment, 2 Stanford Law
Review 541, 1959; Desmond, 1949).

In Clein v. State (1950) the’ éourt relied upon the decision in
the case, In re Wayne, to dény an evi@entiary privilege to a newsman
who asserted the professional canon of ethics as a defense., Likewise,
the court ruled in the case, In re Gcodfader's Appeal (1961), that

disclosure was mandatory over a breach of professional ethics.




Self-incrimination

In Burdick v. United States (1915) the city editor refused to re\fe-al
the sources for an article written charging customs frauds. His.defense
was that ; response would tend to incriminate him, On appeal to the ~
Supreme Court of the United States it was held that he did not have
to accept *“e pardon of the President and answer the question, Thus,
in this case, the Fifth Amendment served as a valid defense to compule
sory disclosure. It should be noted, however, that in the more recent
rulings of the Supreme Court of the United States in the cases of
Kastigar v. United States (1972) and Zicarelli v. New Jersey State
Commission ofj[nvestigation (1972) it was held that when immunity was
granted the witness was compel]'.ed to respond, Therefore, the i'uliﬂg
in Burdick would possibly be reversed if a sifnilar situation was de-
cided by the high court in 1973, .

A second case asserting a form of self-incrimination as a defense
to cbmpulsory disclosure was in Joslyn v. People (1919). In that case
‘ the reliance was not upon the Fifth Amendment, but rather upon the ground
. that the matter was priva.tg, confideptial and personal busine_ss which

might serve to incriminate him, ;l‘hat argument was not accepted by the
court,

Lack of Jurisdictional Authority

P L

In two cases the defense to compulsory disclosure was that the court

P

lacked the authority. In Ex parte Taylor (1920) the witness refused to

appear before a notary public in Texas to give his testimony which was

it Al A P A ot . TR W4




to be used in an Illinois courf. He was held in contempt, and upon
appeal to the Texas Supreme Court it was affirmed that courts of
justice of different countries or States are under a mutual odbliga=-
tion to assist each other in obt;.ining testimony upon whicﬂ t_he right
ofv a causé may depend, It held that there must be the Jjudicial power
to prevent what may otherwise amount to the defeat of Justice through
‘ : the recalcitrant conduct of a material witness. ( .
‘ In another jurisd.ictiqnal dispute‘it was held by a federal court
P _ that the relevant law of Texas was binding in Adams v. Associated

' Press (1969). The court ‘urther ruled the* the law of Texas would be
the same as under the common law of other siates unless there was a

o statute or case holding otherwise,

3 Relevancy
' The defense to compulsory testimony that the material sought was

irrelevant or immaterial to the proeeedinga' was asserted in numerous
cases. The firs{; such case was Clinton v, Commerical Tritune Co.
(1901). The court held, however, that the witness did not have the
shield against compulsory disclosure on this basis, as the questions
were material to the deposition and case before the bench.
Du.ripg the period of years spanning 1888 to 1920 the common law
of England derived a narrow era of privilege for newsmen based wpon 2
the court decision in Hemnesy v. Wright (1888). In that case the Court
i of Appeal refused to order ;.he defendant to answer certain interroga-~
tories involving the disclosure of the identity of his informants.

The court held that the identity was "irrelevant" to the central igsue
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under litigation. In ;neral la;.er 1ibel cases Hennesy was relied upon
to declare the particular information sought irrelevant (Carter, 1960).
The basis of this rule, however, was shifted from "relevance® to
"privilegé;' in the case, Plymouth Mutual Cooperative & Industrial
Society v. Traders" Publishing Association (1906). This rule of -
privilege was ‘soliditied in the subsequent cases, notably Adam v.
Fisher (1914) and Lyle-Samuel v, Odhams, Ltd. (1920).

The. gsecond case using the defense of relevancy was Rosenberg v. ’

Carroll, In re Lyons (1951). In this case the court held that the

newspaper correspondent was not privileged, but that the material

“sought was in fact not material ‘to the issue before the bench. There~
_ fore the defense was successful in th! instance, but not in establish-

ing a "‘p:;ivileg.e" as in the English cases.

Closely rela.tad"t;; the defense of relevancy was the defense
asserted in United States v. Rumely (1953). In this case the Supreme
Court of the United States} held that the material sought by the legis~
lative investigation was not within the scope of the activities
authorized by Congress, and theré‘fare‘tlie committee was without power
to exact the information séught from the respondent. This case was
the forerunner of the constitutional'defenae cages, in ;nat J;the court
4id not specifically deal with the constitutional issues ipvolved in
the case, but noted that they were germaine. If the court had not
ruled for the newsman on the issue of appropriatenes_s of the commit-

tee's investigation they would have been forced to consider the
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constitutional ism.- But, in keeping with the tradition of the court,

. the ruling was 1imited to the first dispositive issue in the case. In

a concurring opinion, howvever, Justice Douglas, with whom Justice
Black concurred,affirmed the constitutional issue as valid and would
so hold. This dicta, however, did not become established law in the '
United Statn.ﬁ

Tvwo other cases relied upon the relevancy defense. In Brewster
v, Boston Herald-Traveler Corp. (1957) the court declined to create
;omon law protection consistent either with the courts basing their
decisions uﬁon state statute, or with the early English decisions
discussed above. In Garland v. Torre (1958) the court held that in
this defamation proceeding the source-of-information in an allegedly
1ibelous article was in fact relevant to the proceedings, and there-
fore must be disclosed, As a result of these decisions the common
law of England failed to become applied in American jurisdictions,
and the later cases failed to seize upon the Rosenberg {1951) and
Rumely (1953) relevancy ruling to establish a common law of privilege

for newsmen.
THE STATUTORY DEFENSE TO COMPU_LSORX DISCLOSURE

Follcwing the initial surge of common law cases which denied the
evidentiary privilege to newsmen, emphasis in the law of compulsory
disclosure of news sources shifted to theenactment of state statutes

to provide for a shield for newsuen. In general it was observed that
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the nineteen state statutes in force at the time of this study varied
in their provisions (see Table 1).

In 1896 the legislative assembly of Maryland enacted legislation
vhich made it the pudlic policy of that state to permit newsmen to
decline to reveal the sources of their information, By Decembder,
1972, -eighteen other states had provided some measure of protection
for newsmen against compulsory disclosure of news sources and in
some cases the news material itself. During 1973 an additional four
states enacted legislation .., provide a privilege for newsmen, but
these provisions were not in forca at the time of the investigation
and were not included in this report (see Table 2):

In general, it was observed that the court's interpretation of
the statutes tended toward a more uniform interpretation of the
statute provisions in strict con.truction of the statutes and toward
the tradition of the common law. The basic rationale was that unless
the legislature had specifically made an exclusion to the general
rule of compulsory disclosure, then the fact situaticns distinguish-
able from the provisions of the s.tatute would fall under the common
law rule., Thus the courts did not extend the statute provisions to
protect any person, media, or element not specifically provided for
in the statute. Likewise, the courts generally spoke or reasoned
with disdain regarding the evidentiary privilege provided for newsmen
as a class of persons.

The present inveétigation included an analysis‘of the nineteen
state statutes and the litigation arising under their provisions,

The first reported litigation arising under the several
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TABLE 2

CHRONOLOGICAL ORDER OF STATES

ENACTING NEWSMAN'S SHIELD STATUTES

14

State

Date of State Date of

Enactment - Enactment

1896 Maryland 1964 Louisia@,

1933 ' New Jersey 1967 Alaska

1935 Alabama. 1967 flew Mexico
1935 California 1969 . Nevada
1936 ' Arkansas " 1970 " New York

1936 Kentucky 1971 Tllinois

1937 - Arizona 1971 Rhode Island

1937 Pennsylvania 1973 Nebraska¥*

1941 Indiana 1973 North Dakota¥*

1943 Montana 1973 Oregon*

1949 Michigan 1973 Tennessee*

1953 Ohio 1973 Minnesota*

*Not in force at the time of this investigation.
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state privnége statutes was in 1943 (State v. Donovan) which tested

the New Jersey law of 1933. There were sixteen reported cases in

which nevimen relied upon the provisions of the statutes as their de-

fense.

The litigation arising under the shield legislation provided court

" construction of the applicability and provisions of the statutes. The

issues were on the person protected, the media included in the shield,
the degree or waiver of protection, the place where the shield could
bé asserted, the elements included in the protection, and other con-
ditions of the privilege. - -

Sixteen court cases were réported wherein the defendant relied
upon a state privilege code. There were only four cases wherein a
basic issue was resolved in favor of the_hevisman, ohe of which was
negated by a subseguent'mling by the court. As a consequence, in
only three 'cases were newsmen succes_sfullf able to defend against

compulsory disclosure in relianée upon a state statute. In contrast,

" eleven cases ruled against the newsmati who relied on the defense of

the statute. Two other cases defined who was protected by the code,
and ruled that in that state the privilege was at the discretion of

the newsman, not the informant.

Person Protected

Three cases defined the person protected by the statutes. In
Farr v. Superior Cour't, County of Los Angeles (1972) the court held

that the reporter lost his immunity when he left employment as a
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journalist. In Lipps v. State (1970) and Hestand v. Stai':e (1971) the
courts affirmed that the privilege creatcd by the Indiana code was
discretionary fdr the newsman, and he was not tound by the statute,

but could waive the privilege.

Media Included

Two cases ruled on 'the media :’mcludégi in the statutes. In
Deltec, Inc. v. Dunn & Bradstreet, Inc. (1960) the court barred a-
periodicg.l from the provisions of the statute since the term “periodi-
cal" was not specifically included in.the wording of the statute.
Likewise, in the case In re Cepeda (1964) the court held that since
a "biweekly periodical® was notA specified in the statute the privi-

lege was not to be gra.nteﬁ to the applicant (see Table 3).

Degree of Protection ] - :

dne of the favorable rulings for newsmen came in the case In re
Howard (1955). In this case the court held that ‘grammatical construc-
tions such as quotaigibn marks did not ascrit;e to a statemeéent the source
of information, and therefore there was no waiver of the privilege.

In three subsequent cases, }'mwever, the courts held that certain
elements created a waiver of the statutory privilege, In Brogan v.
Passaic Daily News (1956) the court held that ascription of information
to "a reliable source" created a waiver, and disclosure of that source
could be compelled. In Beecroft v. Point Pleasant Printing and Pub-
liching Cc. (1964) the courts declared there was a waiver of the privi-

lege when the defendant also relied upon the defense of fair comment,




TABLE 3

MEDIA SPECIFIED BY STATE STATUTE
- BY ORDER OF ENACTMENT

Maryland 1896 1951 journal
New Jersey*f1933
o Alabama  [193511935| 1194911949
f California {1935 (1935|1965 1965 {1965 1965
B Arkansas  [1936 [1936 1936 1949
Kentucky [1936 {1936 1952 1952 |
Arizona (1937 [1937| 1960 |1960
. Pennsyl- |
vania 1937 |1937 [1937 {1959 1959 [1959
Tndiana 11941 1941 [1941 o j19a9 1949
Montana {1943 {1951 1951 1951 [1951
Michigan [1949 |1949 Other publications

Ohio 1953 11953 (1953 1959 1959 {1959
Louisiana [1964 1964 [1964 [1964 {1964 {1964 1964 1964
Alaska 1967 11967 [1967 [1967 {1967 {1967 11967 {1967 Wire and fa;simile

cate

, New Mexico 1967 {1967 {1967 1967 1967 1967

; Nevada 1969 {1969 (1969 |1969 1969 |1969

% New York 11970 {1970 [1970{1970 1970 [1970 {1970 {1970 |News agency

E Illinois 1971 {1971 1971 [1971 1971 1971 CATV, news service
% Rhode ) ' |

| Island {1971 [1971 {1971 1971 1971 {1971 1971 |Newspaper syndi-

;

*Reenacted 1960
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good faith, and reasonable belief, In the case In re Bridge (1972)

the court held tfxat disclosure of the source created a waiver, and

the newsman could be compelled to reveal unpublished information.

Elementg Protected

The questisn of whether the statutes protected only the source
of information or whether the information obtained was pr1v11eged
matter was the most litigated element of the shield statutes.

'l‘he fu:st case asserting the state code as a defense wag State
v, Donovan (1943). In this case the newspaper had published a series
of press releases written by identified authors. The issue was

whether-the grivilege to protect a source included the messenger who

"physically carried the articles to the newspaper., fhe court held

that the messenger was not the source that was protected.

In Ex parte Sparrow (1953) a federal district court ruled on two

issues. The first was that the law of the state with a privilege

statute would apply to the case (Alabaha). The second issue was
whether the person'who served as infsma.n’a was to be compelled to
reveal his sources of information for the facts used in an article.
The court held that the shield statute of Alabama provided protection
for the source of information.

Ten years later, the Pennsylvania Supreme Court ruled in the
case In re Taylor (1963) that the state shield code a.x;plied to infor-
mation gained in addition to the source. This was the singularly

most generous court construction of a state shield, and was later
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to be severely criticized by the courts of other ;)ui'isdictions vhen
they were confronted with similar pleadings.

In State v. Sheridan (1967) the court held that relevant informa=-
tion must be divulged by the newsman, since only the source and not
the information itself was pr:f.vileged frém disclosure. Ip Branzburg
v. Pound (1970) the court ruled that the newsman who saw an event was
the gource of information, and that the information observed could not
be privileged from disclosure. In Li\ghtmaz; v. State (1972) the c'ourt
held tha't when the reporter published a story on an event which he
witnessed, he became the informer. Since the information (persons and
events witnessed) was not privileged, compulsory disclosure was
appropriate. And in the cas. In re Bridge (1972) the term "source"
was not extended to include that pari of the informant's statement

which was not published.

Other Conditions

Another coﬁdition of privilege was assertad by t};e court in
Péop1e v. Wolf (1972). 1In that case the court held that since the
statute was silent on the matter': the common law requirement for
privileged matter that the‘ communication originate in-confidence was
binding. Thus, since there was not a specific unciersta.nding that the
communication was in a situation of confidence, the statute did not

apply and the newsman could be compelled to reveal his source of infore

mation.




Swmary

During the past thirty years the courts have had numerous oppor-
tunities to hear the defense of a statutory shield to compulsory dise--
closure. In the sixieen reported cases only one court (In re Taylor,
f963) seized the opportunity to deviate from the authority of’ the
common law which favored compulsory disclosure by newsmen. Two cases
confirmed the validity of the defen;ia.nt's claim, two defined t}}e )
holder of the waiver of the. privilege, and eleven cases distinguished
the fact situation from the privilege provisions of the statutes.

The disdain 61‘ the.courts for the public policy a2s determined
by the legislative assemblies serveé to highlight the competing and
conflicting interests in the igsues of newsmen and compulsory d?.s-

closure. It would appear that the divergent positions of the news-

men and the courts have not been modified by thé enactment of the

public policy by the legislative assemblies. It would also appear
that the dive:'cgent positions are more‘a. result of heritage than of
conciliatory understanding of the function of the institutions

within the society.
’I‘I;E CONSTITUTIONAL DEFENSE TO COMPULSORY DISCLOSURE

It was in 1958 that the first case arose in which the claim was
made that the First Amendment exempted confidential news information
from public disclosure, There were twelve reported cases ‘pased at
least in part on the defense that the First Amendment provided pro-

tection from compulsory disclosure, Two of these cases were denied
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| certiorari (Garland v. Torre, 1958; State v. Buchanan, 1968) by the

\- high court, One additional unreported case, which was a confrox:xfation
in a disbarment proceeding was appealed to the high court, but was
denied certiorari (Murphy v. Colorado, 1961). Three cases did reach
the Supreme Court of the United States (Caldwell v. United States,
1970; Branzburg v. Pound, 1971; In re Pappas, 1971). The high court
ruled in these three cases of first instance in one decision (Branz-
burg v. Hayes, 1972). Subsequent to the ruling of the high court
two additional cases were announced by courts of lower jurisdiction.

The first reported case to raise directly the constitutional

iosue was Garland v. Torre (1958). It was asserted that the First
Amendment exempted cdnfidential information from public disc;losure
pursuant to a subpoena issued in a civil de;‘amatioﬁ, suit. fhat
defense was denied. Since then the constitutional defense has been
almost uniformly rejected, elthough there was occasional dicta that,
in circumstances not present, a néws man xhight be excused from compul~

_ sory disclosure (In xe Goodfader, 19613 In xe Taylor, 1963; Murphy
v. Colorado, 19%1; State v. Buchanan, 1968; and State v. Knops, 1971).
These courts applied the presumption of the common law against an
asserted testimonial privilege, and concluded that the First Amend-
ment interests used by the newsman as a dgfense were outweighed\ by
the general ob}igation of a citizen to appear before a court of law, h
pursuant to a sui>poena, a.nd to give what information was demanded.

Several of the more recent cases, however, did recognize and

give effect to some form of constitutional newsman's privilege




.(Caldwell v. United States, 1970; In re Grand Jury Witnesses, 19703

along with four unreported cases: Aliota v, Cowles Communication,

Inc., 1969; People v. Dohrn, 19703 People v. Davis, 1970; People V.

‘Rios, 1970).

Two of the three cases accepted for review by the Supreme Court
of the United States (Branzburg v. Pound, 1970; In _r_e_ Pappas, 1971),
an earlier case (Adams v. Associated Press, 1969), and two final
cases announced prior to the decision of the high court (People v.
Wolf, 1972; Farr v, Superior Court, County of Los Angeles, 1972) all
declined to provide any form of a constitutional privilege for newsmen
agaiznst compulsory disclosure.

The First‘Amendme.nt argument was that to compel newsmen to
disclose confidential sources of nevs would encroach upon the freedom
of the press guaranteed by the First Amenduent and thus wohd imppse
ar; important practical restraint on the flow of news from news sources
to the news media and would thus diminish the flow of news to the
public,

In affirming the denial of a constitutional defense (Branzburg v.
Pound, 1?',’0; In re Pappas, 1971) and in reversing the qualified consti~
tutional privilege (Caldwell v. United States) afforded by the lower
courts, the Supreme Court of the United States, in its case of first
instance, held that there was neither a common law nor a constitutional
protection for newsmen against compulsory disclosure <;f news sources
or information. The decision came from a sharply divided court. The

five justices in the majority included Justice White who wrote the
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majc;rity opinion, Chief Justice Burger, and Justices Blackmun, Rehn-
quist and Powell, who wrote a concurring opinion. The four justices
who were recently zppointed to the high court by President Nixon were
all in the m&jority. The minority was compose;l of Justice Douglas,
who wrbte a dissenting opinion, and Justice Stewart, who filed a‘dis-
senting opinion in vwhich Justices Brennan and Marshall Joined.

An underlying implication of this study was that the courts in
general, and the Supreme Court ot" the United States in particular, have
moved from the common law position of compelling testimony in 1litigation
to the consistent sequel of compelling testimony in the balancing of the
Firgt and Fifth Amendment provisions of the Constitution. Thus the tra-
ditional presumption;of the preferred position of the First Amendment
would appear to have been constricted (in its function of facilitating
the flow of information within the socie'l;y) in deference to the provi-

sions of the Constitution for the grand jury (in its function of facili-
tating the discovery of possible criminal behavior by compulsory testi-

meny ).

THE CONTEMPORARY RESOLUTION: A FROPOSAL

The majority opinion of the Supreme Court of the United States

in the Branzburg (1972)decision suggested three poi=ntial remedies
to the confrontations between the newsmen and compulsory disclosure

situations, The first was that the newsmen could appeal to the court

by the motion to quash a subpoena served to compel testimony. Although

there will undoubtedly be evidence of the success of such appeals, it
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is doudbtfui, in light of the reported case history, that such moticns
will serve in any uppreciadble fashion to alleviate the tensions which
have been imposed upon newsmen through the subpoena process, The
favorable lower court rulings in Baker v, F and P Investment (1972),
and the refusal of the high court to review the case (1973), was an
exception to this trend.

The sacond remedy suggested by the high court was to appeal to the
various state courts to respond in;their own way to construe their own
constitutions so a3 to recognize a newsman's priv?leae. In light of
the i:eritage. of common law and the reault:“of case law interpreting
privilege statutes, and the results of asserting the constitution as a
. defense to compulsory disclosure, this remedy would appear to be mute,
Further evidence of the impotency of this remedy was offered dy the
courts in the cases reported in 1972 which wvere subsequent to the Branz-
vurg (1972) decision (Lightman v. State, 1972; In re Bridge, 1972).

The first basic implication of this study derives from the deci-
sions of the courts, The concept mentioned in the majority opinion
in the Branzburg case and stressed in the concurring opinion tha.t the
holding of the court was of a limited nature, that the court would be
receptive ‘to legitimate First Amendment appeals by newsmen from come
pulsory disclosure, and that the court would not tolerate harassment -
of newsmen, has appeared to be an ‘agsurance of little value to news-
men, Newsmen felt that the fact situations in Branzburg, Caldwell
and Pappas were 1egitimafe First Amendment interests. Subsequent
cases decided by lower courts on the basis of the Branzburg dee

cision suggest that the newsman will not .derive comfort from the
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courts in their efforts to protect their sources. This implication
was further confirmed by the denial of certiorari by the high court
to the appeals of Farr (1972), Bridge (1973), and Lightman (1973).

Ideally, the resolution to the current crisis would have been a
ruling by the Supreme Court of the United States providing either
absolute or qualified First Amendment protection for newsmen. Since
the problem emanates from the press-judiciary confrontation this
would have been a more uniform and iess hostile resolution. That
wae not the decision of the court, however, so alternative solutions
must be explored. *

The ., third rémedy suggested by the high court was the enactm;nt
of federal or state legislation to grant a privilege against compul-
soi'y disclosure. In light of the hefitage of the ineffectiveness of
newsmen asserting the statutory defense to compulsory disélosure,
this remedy would appear to require exceptional agility to effectively
derive an adequate statute.

A second basic implication of this study derives from statute
construction. Tre formation of a statute emanates from the intent
of the legislative body establishing the public policy. If the intent
would be to "protect press freedom" 'to vfacilitate the flow of infor-
mation within the democratic society" (preferred position for the
First Amendment), the legislation would need to be absolute in its
shield against compulsory disclosuie of news sources and information,
If the intenc would be to lay the ground rules ;'m the g._d_ hoc balance

between the First Amendment provisions for a "free press" and the
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Fifth Amendment provisions i‘or a "fair trial" the legislation would

need to have extensive specificity and detai; in order to insure the
delimitation intended by the public policy established by the legis-
lation. To the extent that the statute would violate the tradition

of common law or the recent constitutional construction by the courts,

 the greater the need for definitive wording and inclusive provisions.

Fact situations not included in a statute wou]:d be distinguished
from the protective provisioss and the rule of the common law would
apply. 4

Four states responded in their way to resolve the dilemma in
1973. North Dakota @E{ & Publisher, March 31, 1973), Dennessee
(Editor & PublisherA, April 14, 197'3), Oregon (Broa.dcastgg‘ . April 16,
1973), Nebraska (Editor & Publisher, April 21, 1973), and Minnesota
(Press Censorshlp Newsletter, July-August. 1973) enacted legislation
to provide some degree of protection for newsmen from compulsory
disclosure. A

During the early months of 1973-both houses of Congress wei'e
actively considering legislation to provide a remedy of relief to
the compulsory disclosure issue. Representative Kastenmeier, chair-
man of a House Judiciary Subcommittee, held hearings on the forty-two
bills (United States House of Representatives, 1973). Senator Ervin,
chairman of the Senate Judiciary Subcommittee on Constitutional
Rights, held hearings onvthe nine bills and one joiﬁt resolution
(United States Senate, 1973). The outcome of these hearings in

terms of specific legislation is uncertain. It should be noted,
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however, that President Nixon has indiqéted (Broadcasting, November 13,

1972) his opposition to legislation to protect newsmen's confidential
sources and information. He further stated his support of the Justice
Department’s guidelines on issuing subpoenas to newsmen. Such legis-
lation, therefore might well face the fate of a Presidential veto.

An alternative approach to the resolutio;l of the conflict in
compulsory disclosuré by newsmen liec in the provisions of the pro-
posed Federal Rules of Evidence now before Congress. As proposed,
these rules make no piovision for a newsman-gource confidential .
relationship, but do confirm the inviolabi].ity of the lawyer-client
relation. 7

In light of the data discqssed in this investigation, however,
there emerges the persuasive mandate for the legislative branch of
the fed‘eral government to define the pui:lic i)olicy provisions of the
First Amendment by the enactment of a definitive stat{xte to safe-
guard the free flow of infoma:l:ionr and inhibit the chilling effect
of the use of the subpoené. forcing disclosue by rewsmen of their
sources andiinfoma.tion. |

It is conceded that the recommended resolution by the enactment of
adequate federal statute (applicable in state judicial proceedings) is
not a guarantee of a resolution to all the issues in this fi’ee press -
fair trial confrontation. The overwhelming problem is the actual
construction of the bill itself. As Senator Ervin stated, "This is

the most difficult field I've ever had to write a bill in" (Newsweek,
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April 2, 1973). 1In their effort to project the outcomes of statutes
a;xd potential litigaf.ion arising under 'the provisions of the codes,
legislators must not only gtrike a balance between the apparent
conflicting interests (newsmen and the flow of inforination versus
courts and compulsory disclosu:;e),' but mst also be‘ cognizant of
potential litigation arising under the provisions of the code (newsmen
and confidential sources and informa.tion versus aggressive prosecutors)
(Eshelman, 1973a).

The basic questions arising under such a projective analysis
which must be resolved are these. 1. To whom shoul@. the privilege
be granted, the professional journalist or any writer? 2, Which -
media should be included or specified? 3. Should the privilege be-
absolute or qualified (subject to a waiver or diveastiture)? 4. Where
may the privilege be asserted? 5. What should be protected, the
source and/or the information not published?

On the basis of the data revealed in the present imr"estiga_.tion
it is proffered that the contemporary resolution to the problem of
newsmen and compplsory disclosure lies in a' statutory affirmation of
the principles of the First Amendx;xent applied to newsgathering and news
dissemination. (See also Eshelman, 1973b; Graham and Landau, 1973).

Specifically, the following should apply:
1. That the protection be afforded to any pérson connected with,

employed by, or associated in any newsgathering role for a news dis-

. seminating system. The statute should be consistent with the historic-

function of the First Amendment which has provided for freedom of ex~

pression for all, including the pamphleteer and, the employee of an
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extensive network system. The affirmation oi‘ this freedom should eschew
any categorization (as licensing classifications), -but cling tenaciously
to the broad historic scope of the First Amendment applications.‘

2. That any medium serving the function of dissemination of informa-

tion or opinion be included in the protection. Size of the organization,

longevity of its existence, circulation of its product, or frequency of

publication are irrelevant criteria. The basic criterion is the news

disseminating function of the media, which includes the historic

elements of information and criticism.

3. Tnat only two waivers be applicablc to the protection provided:
First, by voluntary waiver of the protection by the newsgatherer or
his disseminating medium which would apply in matters of sources of
information or information of a confidential nature; and second, if
not voluntarily waived, by the appropriate courts of appeal upon an

adequate showing of compelling need only in matters of nonconfidential

nature, such as the observation of a crime or footage of a demonstration.

‘4. That the protection may be asserted before any branch of govern-

ment or its agencies or extensions in which the power of compulsory
disclosure could otherwise be asserted. This would apply by federal
code to both the federal and state jurisdictions. This provision is
necessary in light of the diverse statute and case law in the state

and federal jurisdictions,
1

. 5. That both the source of material and unpublished information be

protected from compulsory disclosure, As stated in item three above,

¥
an absolute protection should be afforded for sources of information

and confidential information. A qualified privilege should be afforde&
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nonconfidentialv information such as observations of the newsgatherer.
. There is a basic consequential caveat to the proposed resolution,
which is inherent in such grants. Senator Ervin stated:
The same Congress which grants the privilege may condition
it on proper conduct. A future Congress, irritated by a
critical press, may hold repeal of the privilege as a threat
to secure a more compliant press. What is now protective
legislation may tomorrow be a hostage to good behavior
(Time, March 5, 1973).
The intended outcome of this proposal is to give legal effect to
the minority opinion of the Supreme Court of the United States .in the
Branzburg decision, by establishing a presumption of protection, as

under the First Amendment. The risks involved, if any, are to err on

the side of freedom rather than on the side of constraint.




REFERENCES

A. LEGAL DOCUMENTS
1. State Statutes

Alabama: Code of Alabama, Title 7, Section 370 (1958).

Alaska: Alaska Statutes, Title 9, Sections 09.25.150-,220 (Supp. 1971).
Arizona: Arizona Revised Statute;s, Title 12;2237 (supp. 1971).
Arkansas: Arkansas Statutes, Title 43-917 (1964).

California: California Evidence Code, Section 1070 (1966 and Supp. 1972).

‘T1linois: Jllinois Revised Statutes, Chapter 51, Sectiohs 111-119 (Supp.

1972).
Indiana: Indiana Statutes, Section 2-1733 (1968 and Supp. 1972).
Kentucky: Kentucky Revised Statutes, Chapter 421, Section 100 (1971).

Louisiana: Louisiana Revised Statutes, Chapter 11, Sections 1451-1454
(supp. 1972).

Maryland: Code of Maryland, Article 35, Section 2 (1971).

" Michigan: Michigan Statutes, Section 28.945 (1) (1954).

Montan?: R;vised Codes of Montana, Title 93, Chapter 601, Sections 1-2
1964).

Nevada: Nevada Revised Statutes, Title 4, -Chapter 48, Section 087 (1969).

New Jersey: New Jersey Statutes, Title 2A, Sections 84A-21 and 84A-29
(supp. 1972).

New Me%ico:) New Mexico Statutes, Chapter 20, Article 1, Secticn 12.1
1970). : ‘

New York: Civil Rights Law, Section 79-h {1971).

Ohio: Ohio Revised Code, Title 27, Sections 2739.04 and 7739.12 (1954
and Supp. 1971). .

Pennsylvania: Pennsylvania Statutes, Title 28, Section 330 (1958 and
suPPo 1972) L4




Rhode Island: General Laws of Rhode Island, 'I'.itle 9, Chapter 19.1,
Sections .11, to .1-3. (Supp. 1971).

2. Court Cases

Adam v, Fisher, 110 T.L.R. 537 (1914).
Adamé v. Associated Press, 46 F.R.D. 439 (1969).

Alioto v. Cowles Communications, Inc., C.A. No. 52150 (N.D. Cal.,
Dec. 4, 1969).

Baker v, F & F Investment, 339 F.Supp. 942, 470 F.2d 778, cert. denied,
41 LW, 3592 (1973).

Beecroft v. Point Pleasant Printing & Publishing Co,, 82 N.J. Super.
269, 197 A.2d 416 (1964).

Branzburg v. Hayes, 408 U.S. 665, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972).

Branzburg v. Pound, 461 S.W.2d 345 éKy. 1970), aff'd, 408 U.S, 665,
92 S,Ct. 2646,- 33 L.Ed.2d 626 (1972).

Brewster v, Boston Herald-Traveler Corp.,-D.C., 20 F.R.D, 416 (1957).
Brogan v. Passaic Daily News, 22 N.J. 139, 123 A.2d 473 (1956).
Burdick v. United States, 236 U.S. 79, 35 S.Ct. 267 (1915).

Chapman v, United States, 5 App.D.C. 122 (1895).

Clein v. State, 52 So.2d 117 (Florida, 1950).

Clinton v. Commercial Tribune Company, 8 Ohio N.P. 655 (1901).

Deltec, I?c. v. Dunn & Bradstreet, Inc., 187 P.Supp. 788 (N.D. Ohio,
1960

Ex parte Lawrence, 116 Cal. 298, 48 Pac. 124 (1897).
Ex parte Sparrow, 14 F.R.D. 351 (1953).
Ex parte Taylor, 110 Texas 331, 220 S.W. 74 (1920).

Farr v, Superior Court, County of Los Angeles, 22 Cal.App.3d 60,
99 Cal.Rptr. 342, cert. denied, 41 L.W, 3274 (1972).




33

Garland v. Torre, 259 F.2d 545 (2d Cir,), cert. denied, 358 U.S, 910,
79 S.Ct. 237, 3 L.Ed.2d 231 (1958).

Hennesy v. Wright, [1888] 24 Q.B.D. 445 (C.A.).
Hestand v, State, == Ind, ~=, 27 Ind,.Dec. 85, 273 N.E.,2d 282 (1971).

In Ie Bridge, 120 N.J.Super, 460, 295 A.,24 3, cert denied, 41 LW,
3503 (1973).

In re Cepeda, 233 F. Supp. 465 (S.D.N.Y, 1964).
In re Goodfader's Appeal, 45 Hawaii 317, 367 P.2d 472 (1961),
| In re Grand Jury Witnesses, 322 F.Supp. 573 (N.D. Cal. 1970).
In re Grt;now, 84 N.J.L. 235, 85 A, 1011 (1913).

In re Hov;ard, 136 Cal.App.2d 816, 289 P.2d 537 (1955).

In re Pappas, =~ Mass. ==, 266 N.E.2d 297, aff'd, 408 U.S. 665, 92
T 2646, 33 L.Ed.2d 626 (1972).

In re Taylor, 412 Pa, 32, 193 A.2d 181 (1963).

In re Wayne, 4 Hawaiian Dist. Ct. 475 (1914).
Joslyn v, People, 67 Culo. 297, 185 Pac. 657 (1919).
Kastigar v. United States, 32 L,Ed.2d 212 (1972).
Lightman v. State, 294 A.2d 149 (Md.), cert. denied, 41 L.W., 3570 (1973).
Lipps v. State, == Ind. =-, 21 Ind.Dec. 342, 258 N.E.2d 622 (1970).
Lyle-Samuel v, Odhams, Ltd., [1920] 1 K.B. 135 (C.A.).

Murphy v. Colorado, cert. denied, 365.U.S. 843 (1961).

People ex rel. Mooney v, Sheriff of New York County, 269 N,Y, 291,
199 N.E. 415 (1936).

People ex rel, Phelps v. Francher, 2 Hun, (N.Y.) 226, 4 Tomp, and C.
467 (1874).

People v. Davis, N.Y.App.Div.1st, 313 N,Y.S.2d 628 Mem. (June 23, 1971).

People v, Dohrn, Order Quashing Subpoenas, No. 69-3808, (Cir.Ct. of
Cook County - Crim. Div,, June 12, 1970).




People v, Durrant, 116 Cal., 179, 48 Pac. 75 (1857).

People v. Goodman, 333 N.Y.S.2d 876 (1972).

People v. Rios, Crim. No, 75129 (Cal.Super.Ct., July 20, 1970).
People v. Wolf, 69 Misc.2d 256, 329 N.Y.S.2d 291 (1972).
Pledger v. State, 77 Ga. 242, 2 S.E, 320 (1886).

Plunkett v, Hamilton, 136 Ga. 72; 70 S.E. 781 (1911).

Plymouth Mutual Cooperative & Indurtrial Society v, Traders' Publish-
ing Association, [1906] 1 K.B. 403 (C.A.). ,

Rosenberg v. Carroll, In re Lyons, 92 F.Supp. 629 (1951).
Shillitani v, United States, 384 U.S. 364 (1966).

State v. Buchanan, 250 Oregon 244, 436 P.2d 729, cert. denied, 392 U.S.
905, 88 S.Ct. 2055, 20 L.Ed.2d 1363 (1968). .

State v. Donovan, 129 N.J.L. 478, 30 A.2d 421 (1943).
State v. Knops, 49 Wis.2d 647, 183 N.W.2d (1971).
State v. Sheridan, 248 Md.'szo, 236 A.2d 18 (1967).

_Tryon v. The Evening News Association, 39 Mich.Rep. 363 (1878).

United States v. Caldwell, 311 F.Supp. 358 (N.D, Cal.), 434 F,2d 1081
(9th Cir.) rev'd, 408 U.S. 665, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972).

United States v. Rumely, 345 U.S. 41 (1953).
Zicarelli v. New Jersey, 32 L.Ed.2d 234 (1972).

3, Other Documents

United States House of Representatives, -Newsmen's privilege. Hearings
before Subcommittee No. 3 of the Commiitee on the Judiciary of the
House of Representatives. 93rd Congress, 1st Session, 1973.

United States Senate, Freedom‘gi,the press. Hearing before the Sub-

committee on Constitutional Rights of the Committee on the
Judiciary of the United States Senate, 92nd Congress, 1st and
2nd Sessions, 1971 and 1972.




35

United States Senate. Newsmen's privilege, Hearings before the Sube
comnittee on Constitutional Rights of the Committee on the
Judiciary of the United States Senate. 93rd Congress, ist
Session, 1973.

B, BOOKS

Bird, G.L. & Merwin, F. E. The newspaper and scciety. New York:
Prentice-Hall, 1942.

Emerson, T. I. Toward a general theory of the First Amendment. -New
York: Random House, 1966,

Gillmor, D, M., & Barron, J. A. Mass communication law, St. Paul:
West, 1969, 1971 Supp.

Nelson, H. L., & Teeter, D. W., Jr. Law of mass communications,

Mineola, New York: The Foundation Press, 1939, 1971 Notes.

Report of the Twentieth Century Fund Task Force on the Government and
the Press, Press freedoms under pressure., New York: The
Twentieth Century Fund, 1972,

Wigmore, J. H, A ireatise on the Anglo-American system of evidence
in trials at common law. (McNaughton rev.) Vol, VIII,

Boston: Little, Brown, 1961, 1964, 1970 Supp.
C. ARTICLES AND PERIODICALS

Broadcasting, April 16, 1973, 41
Broadcasting, November 13, 1972, 36.

Carter, P, B. The journalist, his informant, and testimonial privilege.
New York University Law Review, 1960, 35, 1111,

Comment, Confidentiality of news sources under the First Amendment.
Stanford Law Review, 1959, 2, 541-546,

D'Alemberte, T. Journalists under the axe: Protection of confidential
sources of information. Harvard Journal on Legislation, 1969, 6,
307-339. . -

Desmond, T. C. The newsmen's privilege bill., Albany Law Review, 1949,
13, 1«10,




36
Editor & Publisher, April 14, 1973, 106 (15), 12,
Editor & Publisher, April 21, 1573, 106 (16), 22,
Editor & Publisher, March 31, 1973, 106 (13), 66.

Eshelman, D. & Barbour, A, B. Legal references on newsmen and com-
pulsory disclosure. Journal of Broadecasting, 1973, 17 (1), 37-50.

Gordon, D. The 1896 Maryland shield law: The American roots of evi-
dentiary privilege for newsmen, Journalism Monographs. 1972, 22,

1.44.
Press Censorship Newsletter. July-August, 1973. The Repoxters

Smmmm———

Committee for Freedom of the Press, Washington, D. C.

Steigleman, W. A. Newspaper confidence laws: Their extent and pro-
visions, Journalism Quarterly. 1943, 20, 230.

D. UNPUBLISHED MATERIALS

Agoos, L, D, The court's use of the contempt powver, thereby judicially
interpreting the First Amendment's protective clause, its status
in relation to the other comstitutional rights, and, its relation
to protective state statutes as they relate to the denial of a
news source privilege to newsmen. Unpublished masters thesis,
University of Georgia, 1972.

Eshelman, D, A projective analysis of an act relating to professional
journalists and newscasters and their sources of news. Unpube
lished research report submitted at the request of the Honorable
W. A. Peterson, Vice Chairman, House Judiciary Committee, Missouri
House of Representatives, March, 1973.

Eshelman, D. The law of compulsory disclosure of news sources: The
status and implications for a federal statute. Washington,
D. C.: National Association of Broadcasters, 1973.

Gordon, A. D, Protection of news sources£ The “istory and legal status
of newspaper conf 1entiality laws and the newsman's privilege.
Unpublished doctoral dissertation, University of Wisconsin, 1970.




