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PREFACE

The NEA strongly recommends that all local and state education associations
actively participate in the local hearings on the awarding of franchises for
cable television systems.1 This document has been prepared as a guide to
assist in these association efforts. The recommendations made herein are
designed to ensure that the entire educational community will be able to receive
maximum benefits from this new technology.

The overwhelming experience to date with the development of cable tele-
vision in local communities has been the lack of public discussion of the issues
involved prior to submission of proposals for award of the franchise. All too
often the community has simply reacted to proposals submitted to it by com-
mercial applicants rather than initiating proposals of its own. The public has
not been involved in any significant way in decisions as to what should be in-
cluded in a franchise or in determining the community's requirements for
cable spectrum space that are responsive to the community's needs. As a
result, many communities have received less than adequate cable television
systems and have awarded franchises without adequate protection of the public
interest and upon less than adequate franchise agreements. Much is at stake
now in the granting of franchises, not only for cable system operators but also
for schools and the communities they serve.

It is desirable that before specific franchise terms are considered the
community give consideration first to developing a basic overall plan for its
telecommunications (broadband communications) services and systems. Such
a plan would fulfill both current and future needs for telecommunications serv-
ices for all segments of community life (educational, residential, business,
institutional, government, and citizens-at-large). It would also:

(a) inventory the available communications resources of the area that
could be tapped for original program production

(b) specify the types of overall services required, such as the need for
two-way services, pay-cable, and interconnections with neighboring
systems

(c) delineate the areas to be served by the systemintracity, regional,
etc.

(d) outline the appropriate system structure for the community, and its
financing

lAlso sometimes referred to as community antenna television systems (CAN) and/or community
information systems.
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(e) present a plan for coordination and/or possible integration of the
various types of communications systems already in operation or on
the drawing board (i.e., on-air broadcasting, cable TV, closed circuit
systems, microwave service, Instructional Television Fixed Service
systems, videotape/cassette systems)

Time and circumstances, however, may not permit a particular community to
evolve such a plan. It may be necessary to move immediately with whatever
information is available.

Although it is very difficult to write guidelines that are applicable in all
circumstances, this publication sets forth criteria that NEA affiliates might
employ in evaluating franchises submitted in their localities. The NEA urges
that communities build these criteria, where feasible, or other appropriate
criteria, into their own ordinances, once these have been agreed upon after
full public discussion of the issues.

The Federal Communications Commission and Cable TV
Cable TV franchises are awarded locally and approved by the FCC under rules
and regulations effective March 31, 1972. There is a provision in the rules,
however, that permits cable systems in the top' 100 markets which were in
operation by March 31, 1972, to have five years (until March 31, 1977) o until
their franchises expire whichever comes firstto meet FCC requirements.
The recommendations made in this document apply to the awarding of new cable
franchises both in communities where there is no cable sysrn service at the
present time and in those that have cable service and will be rewriting their
cable franchise sometime before March 31, 1977. It is emphasized that those
communities that have until March 31, 1977, to rewrite their franchise should
have a cable television plan to submit to the franchising authority at least a
year in advance for public discussion and review of changes as required. Don't
wait until the five years are up!

In its amendments to the rules, issued June 16, 1972, the Commission
pointed out that under certain circumstances the FCC may waive any provision
of the rules relating to cable television systems, as indicated below:

Appendix A, Part 76Cable Television Service (June 16, 1972):
Reconsideration of Report and Order2

Section 76.7 Special Relief
(a) On petition by a cable television system, a franchising authority, an

applicant, permittee, or licensee of a television broadcast, translator,
or microwave relay station, or by any other interested person, the

2Federal Communications Commission. Cable Television Service: Reconsideration of Report
and Order. Federal Register, Vol. 37, No. 136, Part II, Friday, July 14, 1972.
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Commission may waive any provision of the rules relating to cable
television systems, impose additional or different requirements, or
issue a ruling on a complaint or disp::ted question.

Certain of the criteria listed herein go beyondthe minimum rules required
by the FCC, but the NEA feels that these criteria are essential to protect a
community's educational interests in the emerging technology of cable corn-
-munications. The NEA therefore urges citizens in all local communities to
assess, their own needs and determine whether or not a request for a waiver
from the FCC on any particular rule would serve the local public interest.

The NEA recognizes that this is a whole new technology and that much
remains to be known about its utilization in the educational process. The regu-
latory picture regarding cable is ever evolving. The FCC itself recognized
this situation when it stated in its final rules:

Cable television is an emerging technology that promises a communi-
cations revolution. Inevitably, our regulatory pattern must evolve as
cable evolvesand no one can say what the precise dimensions will
be.3

The NEA also recognizes that in some communities there may be circum-
stances which would demand that the local franchise contain requirements in
excess of what NEA is recommending here; alternatively, in smaller communi-
ties, the reverse may be true. If you have any questions or doubts about the
application of these recommendations to your community, please feel free to
contact Instruction and Professional Development, NEA.

3Federal Communications Commission. Cable Television Service; Cable Television Relay
Service (Report and Order). Federal Register, Vol. 37, No. 30, Part II, Saturday, February
12, 1972, para. 189.
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CABLE TELEVISION
FRANCHISE PROVISIONS FOR SCHOOLS

The NEA recommends that the following provisions, in order of priority, be
included in every franchise issued in every cable system market in order to
meet the needs and protect the interests of schools and the public they serve:

1. -Educational Access Channels
2. Channel Capacity
3. Local Origination
4. Studio and Production Facilities
5. Cable Drops from the Trunk Line
6. In-School Distribution
7. Two-Way Ca .city
8. Interconnection with Head-End
9. Interconnection Between Neighboring Systems

10. Educational Advisory Board
11. Carriage of Instructional Television Fixed Service (ITFS)
12. Carriage of FM Radio Stations
13. Converters for Non-Standard Channels
14. Employment Requirements
15. Franchise Area
16. Subscriber Privacy
17. Length of Franchise
18. Percentage of Franchise Fee
19. Review of Performance
20. Transferand Assignment Restrictions

1. Educational Access Channels

NEA recommends:
A minimum of at least one educational access channel should be made available
without cost for the length of the franchise. Additional channels, both standard
and non-standard, should be provided free of charge up to a total of 20 percent
of the system's capacity for educational, instructional, governmental, and pub-
lic access programing, as the schools and the public demonstrate their ability
to use these channels. Until such time as a community is able to utilize these
channels, the franchisee should be permitted to use them for other purposes.
A proviso should be added, however, that the educational community has the
right to preempt such use of these channels upon giving six months' notifica-
tion to the franchisee.

In order to give local educational authoritie3 a perspective on what is
involved in the NEA recommendation that 20 percert of a cable system's capa-
city be reserved free of charge for educational; instructional, governmental, and
public access programing, the following chart may be helpful:
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Access
Channels

Representing
an

No. of FCC Rules Provided Access
Chant; 's on Now Provide Under NEA's Channel
Cable System for Local Access4 20% Recommendation increase of
30 channels 3 channels 6 channels 3 channels

20 3 4 1

12 3 2.40 0

4Leased channels are not included.

The FCC rules have established that one channel be made available free of
charge to the local educational community on a five-year experimental basis.
Likewise, a local government channel has been reserved free of charge for a
similar period. No time limit, however, has been established for the free-of-
charge public access channel which has also been set aside by the Commission.
The NEA recommends, therefore, that the limitation of the five-year experi-
mental period for the education access channel(s) be removed. The FCC has
suggested that a charge should be made to all users of access channels for
production costs for programs exceeding five minutes in length. The NEA feels
that this is a matter that should be negotiated with the cable operator at the
local level.

The question arises then as to what additional channels might be available
and under what circumstances. In answer to this question, the FCC in paragraph
126 of its Report and Order sets forth the N +1 principle, encouraging cable
television uses that will lead to constantly expanding channel capacity. Cable
systems are required in the rules to make additional bandwidth available as
the demand Frises. In view of these requirements, the NEA is recommending
the guaranteed expansion of free access for up to 20 percent of the system
capacity. This recommendation would appear to be a reasonable and viable
request, entirely consistent with the FCC's own provisions for expanding sys-
tem capacity and cable's expanding role in our society.

FCC rules provide: One educational access channel is required in all
cable systems in the top 100 markets. Use of the educational channel will
be without charge from the time subscriber service is inaugurated until
five years after the completion of the cable system's basic trunk line.
After this developmental perioddesigned to encourage innovation in the
educational uses of televisionFCC will determine in consultation with
state and local authorities whether to expand or curtail the free use of
channels for such purposes or to continue the developmental period. A
franchising authority outside a major market may require access service
in the franchise, but only to the extent the FCC requires access channels
in major markets. The FCC will, however, consider requirements for free
or reduced-cost extra public access or educational channels on an experi-
mental basis if the franchising authority shows that such channels "are
necessary and capable of being used according to an existing viable plan,"



Whenever all of the access channels _Ire in use :or 80 percent of the time
during any consecutive three-hour period for 6 consecutive weeks, such
system shall have 6 months in which to make a new channel available for
any and all access purposes.

For specific FCC language on provisions paraphrased above, please
see appendix:

1. Excerpts from Report and Order, op. cit., paras. 120-23, 125-26,
130-32, including footnotes 70, 133, 147, 148; Section 76.251(a),
(a,5), (a,8), (a,10), ,c1 (b).

2. Excerpts from Reeunsideration of Report and Order, op. cit.,
para. 81, including footnote 27.

3. Federal Communications Commission News Release No. 87(.'59,
August 22, 1°972; questions 5, 6, and 7.

2. Channel Capacrty

NEA recommends:
The local franchising authority should reeui- e all cable systems to have a mini-
mum capacity of 20 channels and, further, that all systems stay abreast of the
state of the art as regards equipment and channel and systems capacity. Be-
cause of interference problems, channel capacity will tend to vary in dinerent
communities. Local government entities, if they feel their community needs
greater zhannel capacity than is required in the rules, :nay wish to require
more than the potential for a 20-channel system by use of a two- or three-cable
system, converters, or both. The best solution to expanded channel capacity
is probably to install more than one cable. If two cables are used, each would
carry 12 channels, thus making a 24-channel system possible by using a simple
switch to select between the two cables.

FCC rules provide: Each cable system in a major television market shall
have at least the equivalent of 20 television broadcast channels. The Com-
mission has stated that while it has preempted the area of channel capacity
it would not foreclose a system from meeting more stringent local require-
ments ... "upon a demonstration of need for such channel capacity and the
system's ability to provide it." Cities outside major markets may specify
a minimum channel capacity, but such capacity may not be in excess of
what the Commission requires for systems in major markets. The FCC
notes that 40-, 50-, and 60-channel systems are currently being installed
in some communities. It notes: "The cost difference between building a 12-
channel system and a 20-channel system wouldnot appear to be :.;ubstantial.
We urge cable operators and franchising authorities to consider that future
demand may significantly exceed current projections, and we put them on
notice that it is our intention to insist on the expansion of cable systems to
accommodate all reasonable demands. We wish to proceed conservatively
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however, to avoid imposing unreasonable economic burdens on cable
operators. Accordingly, we will not require a minimum channel capacity
in any except the top 100 markets."

See appendix for specific FCC language on provisions paraphrased
above:

Report and Order, op. cit., paras. 118-20, 125-26; Section 76.251
(a) (1).

Reconsideration of Report and Order, op. cit., paras. 75, 79, in-
cluding footnote 25.

FCC News Release No. 87959, op. cit., questions 1 and 2.

3. Local Origination

NEA recommends:
The opportunity to originate educational programs of a local nature is one of
the great advantages that should accrue to educators when cable television
arrives. Studio facilities to produce these programs must be available. It is
strongly recommended, therefore, that local school authorities insist that a
minimal production facility be required of all cable systems. The franchisee
should be required to provide for the local origination of cable programs within
three years of the granting of a franchise, or whenever 3,500 subscribers are
serviced by the system, whichever comes first.

more
The FCC has suspended its requirement that systems with 1111M than
3,500 subscribers must engage in local origination, and the rule has not
been reinstituted.

See appendix:
Report and Order, op. cit., Section 76.201 (a).

4. Studio and Production Facilities

NEA recommends:
Studio and production facilities should be shared wherever possible between the
schools and the cable operator. The need for studio facilities and production
equipment can be more readily met through mutual agreement, wherein each
party lists its resources and a trade-off can be effected that will bring maxi-
mum benefit to both parties.

A typical locally produced TV program is likely to originate in the studio
built by the cable operator, use cameras and other electronic equipment pur-
chased by the public schools, and be staffed by students in the TV production
course offered by the local community college. The cable operator and the
educator alike realize that a considerable investment is required to buy adequate
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hardware for the production of good television programing. It would seem to be
more reasonable, therefore, to cooperate in the use of one relatively sophisti-
cated studio facility rather than to spend limited resources on separate, inade-
quate efforts.

Where the school system or local college already owns TV production
facilities, the cable system about to begin local cablecasting may be a ready
tenant or lessee of production services.

FCC rules provide: "It is apparent that our goal of creating a low-cost
nondiscriminatory means of access cannot be attained unless members of
the public have reasonable production facilities available to them. We
expect that many cable systems will have facilities with which to originate
programing that will also be available to produce program material for
public 'access. Hopefully, colleges and universities, high schools, recrea-
tion departments, churches, unions, and other community groups will have
low-cost video-taping equipment for public use. In any event, we are
requiring that the cable operator maintain within the franchise area pro-
duction facilities for use on the public access channel."

The FCC rules require the cable operator to supply only channel space,
not studio equipment or facilities, for educational or governmental access.
However, the cable operator must provide studio facilities for the public
access channel. Local cable operators will in most cases permit educa-
tional authorities to use their existing studio facilities under the same
conditions offered to users of the public access channel.

See appendix:
Report and Order, op. cit., para. 142.

5. Cable "Drops" from the Trunk Line/Second Set Charges

NEA recommends:
Free cable connections to the cable system should be installed in and provided
to all schools and libraries within 100 yards of the trunk line and such public
buildings as the local authorities designate, without monthly charge and without
second set charges. (The cable system operator makes one connection from a
telephone pole or an underground cable to the school building.) The franchisee
should provide, at cost, all additional cable, equipment, and labor required to
provide drops to schools located beyond 100 yards from the trunk line. These
drops will enable each building to receive all programs transmitted by the
cable system. This service should be, provided without a monthly charge. It
should be noted that in many communities the cable operator is required to
provide drops to schools free (as in the State of Massachusetts), or below cost
(as in some other localities). The school will also want to reserve. the right to
add additional TV sets without having to pay the second set charges that may
be levied against other subscribers.
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No FCC regulation on this point.

6. In-School Distribution System to Multiple Classrooms

NEA recommends:
The franchisee should provide, at cost, an in-school distribution system to
multiple classrooms within the school. The NEA is recommending this mini-
mum alternativeat costbecause to request more would be an unreasonable
financial demand upon some cable operators. NEA feels this matter can be
negotiated locally because there are cases in which in-school distribution sys-
tems have been provided by the cable operator free or below cost.

No FCC regulation on this point.

7. Two-Way Capacity

NEA recommends:
The franchisee should be required to build into the system initially the capacity
for two-way audio return capability on a non-voice basis, with access to two-
way voice communications, and eventually to video communications, as the need
is demonstrated. The two-way audio-digital return capability on a non-voice
basis will make possible initially the exchange of data among a substantial
number of users throughout an entire cable television system. The franchising
authority should require that when the local community has a viable plan for
actual use of a more sophisticated two-way facility the franchisee must expand
his system to make this service possible. The NEA feels that this is a very
important requirement for schools, inasmuch as cable's most unique feature
is its ability to make possible interaction between teacher and learner and
between schools in widely separated locations. If cable were not to provide
this feature, much of its attraction to the educational community would be lost.
The NEA recommends that such return capability be provided initially to
schools, libraries, and educational institutions; then expanded gradually to
other points on the system, including homes.

FCC rules provide: Cable systems in major television markets must
provide the capacity for return communication on at least a non-voice
basis. Such construction is now demonstrably feasible. The Commission
is not now requiring cable systems to install necessary return communi-
cation devices at each subscriber terminal because it feels such a require-
ment is premature in this early stage of cable's evolution. The Commis-
sion has ruled that "it will be sufficient for now that each cable system be
constructed with the potential of eventually providing return communication
without having to engage in time-consuming and costly system rebuilding."
A franchising authority located outside a major television market may
require a cable system to maintain a plant having the technical capacity
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for non-voice return communications. Where any franchising authority
has a plan for actual use of a more sophisticated two-way capability and
the cable operator can demonstrate its feasibility both practically and
economically, the Commission will consider, in its certificating process,
allowing such equipment.

See appendix for specific FCC language on provisions paraphrased
above:

Report and Order, op. cit., paras. 128-20; Section 76.251 (a) and
(a,3).

Reconsideration of Report and Order, op. cit., para. 79, including
footnote 25.

FCC News Release No. 87959, op. cit., questions 3 and 4.

8. Interconnection of Schools with the Cable System's Master Head-End
NEA recommends:
If program origination is desired at an individual school, the ability to originate
programs at the school for distribution to other schools or to the general com-
munity must be assured by providing in the franchise for interconnection from
the school to the cable system's master head-end. Of course, each school must
be connected to the head-end in order to communicate with other schools in the
same system or in an interconnected system.

No FCC regulation at this point, but paragraphs 142 and 143 of the Com-
mission's rules state that the Commission's "goal of creating a low-cost,
nondiscriminatory means of access cannot be attained unless members
of the public have reasonable production facilities available to them."
The Commission also encourages the use of half-inch videotape and low-
cost recording equipment as an inexpensive means of program production
for use on cable systems.

See appendix for specific FCC language on provisions paraphrased
above:

Report and Order, op. cit., paras. 142 and 143.

9. Interconnection with Neighboring Cable Systems

NEA recommends:
Provisions should be made in the franchise for interconnection of the cable
system with neighboring cable systems, master head-end to master head-end,
if and when such systems are constructed, in order that schools may be able
to share programing and communicate with schools that lie beyond school dis-
trict and cable franchise boundary lines. This is particularly important where
one school district, encompasses several cable franchises. Such interconnec-
tion is essential also for cost sharing of central facilities and programs.
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No FCC regulation on this point, but all FCC policies and statements are
favorable to interconnection and would encourage it.

See appendix:
Report and Order, op. cit., Section 78.11 (a).
Reconsideration of Report and Order, op. cit., para. 114.

10. Educational Advisory Board

.NEA recommends:
The franchise should stipulate that a cable educational advisory board be estab-
lished in every community as part of the franchise. This board should consist
of representatives of the educational community, including the local education
association, public and private schools, public and private universities, librar-
ies, and museums. The functions of the educational advisory board would in-
clude, among others:

(a) coordinating all programming to be aired on the educational access
channel

(b) evaluating, on a continuing basis, the community's educational needs
and the cable system's success in meeting them

(c) ensuring fair and nondiscriminatory availability of educational access
channels, so that no group or interest may monopolize their use

(d) developing experimental educational programming

(e) ascertaining availability within the area of educational or other pro-
gramming and production resources (such as studios with students
being trained in communication)

(f) setting fees for the use of production facilities by educational groups

FCC rules provide: "Elaborate suggestions have been made for compre-
hensive community control plans such as neighborhood origination centers
and neighborhood councils to oversee access channels. Here again the
Commission will encourage experimentation rather than trying to impose
a more formal structure at this time."

See appendix, for specific FCC language on provision above:
Report and Order, op. cit., para. 144.

11. ITFS (Instructional Television Fixed Service) and Educational
Television Stations

NE A recommends:
The franchisee should be required to connect with the master control of any
ITFS system in the franchise area, as requested, or with the studios of the ETV
station designated by local schools as their production agency.

11



FCC rules provide: There is no specific requirement in the present FCC
rules that cable system operators must carry ITFS signals. However,
cable TV relay stations are authorized to relay television broadcast and
related audio signals, the signals of standard and FM broadcast stations,
signals of instructional television fixed stations, and cablecasting intended
for use solely by one or more cable television systems.

See appendix:
Report and Order, op. cit., Section 78.11.

12. Local Educational FM Radio Stations

NEA recommends:
The franchisee should be required to carry all local FM educational radio
stations on the cable.

No FCC regulation on this point.

13. Converters for Non-Standard Channels

NEA recommends:
With new electronic equipment in the cable system and with special converters
at the schools or other receiving points, it is technically possible to transmit
and receive additional television channels whose frequencies are immediately
below Channel 2, in the "spectrum gap" between conventional Channels 6 and
7, or above Channel 13. Such channels cannot be used by broadcast television
because those frequencies are assigned for other purposes, but they can be
used on the cable. Special converters are needed to pick up these channels,
which are essentially private. For in-school use, or for special audiences,
such as doctors interested in continuing medical education or teachers engaged
in in-service education, non-standard channels may be as good or better than
standard channels that lack privacy. The franchisee should be asked to provide
at cost converters for each TV set at each school, university building, or other
special location. Local educational authorities would be well advised to seek
competent local engineering advice in this matter.

No FCC regulation on this point.

14. Employment Requirements

NEA recommends:
The franchisee must be an equal opportunity employer.

12



FCC provides that all cable operators with five or more employees must
be an equal opportunity employer. Annual forms must be filed with the FCC,
giving detailed information regarding employment policies of each cable
television system.

15. Franchise Area

NEA recommends:
Each local franchising agency should make certain that cable becomes avail-
able within a reasonable time to all on a nondiscriminatory basis within the
area encompassed by the franchise. Every assurance must be made that no
part of the community is excluded from the opportunity to receive cable at a
reasonable charge. NEA supports the FCC's minimum requirement that the
cable system must be built at a rate not less than 20 percent of the total sys-
tem per year.

FCC rules provide: FCC emphasizes "that provision must be made for
cable service to develop equitably and reasonably in all parts of the com-
munity. A plan that would bring cable only to the more affluent parts of a
city, ignoring the poorer areas, simply could not stand. No broadcast
signals would be authorized under such circumstances. While it is obvious
that a franchisee cannot build everywhere at once within a designated
franchise area, provision must be made thathe develop service reasonably
and equitably. There are a variety of ways to divide up communities; the
matter is one for local judgment As a general proposition, we believe
that energized trunk cable should be extended to at least 20 percent of the
franchise area per year, with the extension to begin within one year after
the Commission issues its certificate of compliance. But we have not
established 20 percent as an inflexible figure, recognizing dig local cir-
cumstances may vary."

See appendix for complete text of FCC rules on these points:
Report and Order, op. cit., paras. 180-81.

16. Protection of Subscriber Privacy

NEA recommends:
No service offered to subscribers shall in any way whatever infringe upon their
privacy. The cable operator should be required to notify the local franchising
authority, tht:,, state regulatory commission, if any, and the subscriber affected
of any attempt by anyone to eavesdrop, cable tap, or in any way whatever tamper
with messages or signals on the 'cable system. In a real sense, cable is similar
to a telephone party line, and safeguards must be written into the franchise to
protect the subscriber against the invasion of privacy. The NEA recognizes
that, inasmuch as two-way communications promise great benefits to sub-
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scribers, certain .activities, such as audience polling, utility meter reading,
etc., may be considered legitimate. However, they should not be conducted
without the expressed approval of the individual subscriber.

Two-way communications are one of cable's strongest features as far as
schools are concerned. If school authorities desire privacy in any two-way
communication, they should ensure that the franchise will provide them with
the right to secure it.

FCC rules provide: "We are not now requiring cable systems to install
necessary return communication devices at each subscriber terminal.
Such a requirement is premature in this early stage of cable's evolution.
It will be sufficient for now that each cable system be constructed with
the potential of eventually providing return communication without having
to engage in time-consuming and costly system rebuilding. This require-
ment will be met if a new system is constructed either with the necessary
auxiliary equipment (amplifiers and passive devices) or with equipment
that could easily be altered to provide return service. When offered,
activation of the return service must always be at the subscriber's option."
[Emphasis added.]

See appendix:
Report and Order, op. cit., para. 129.

17. Length of Franchise

NEA recommends:
In view of the need to keep cable systems in step with the rapid pace of tech-
nological change, NBA recommends that most franchises should be limited to
10 years, with a subsequent renewal period of 5 years upon notice, hearing,
and approval of the granting authority.

FCC rules provide: "The initial franchise period shall not exceed fifteen
(15) years, and any renewal franchise period shall be of reasonable dura-
tion..."

See appendix:
Report and Order, op. cit., para. 182.
Reconsideration of Report and Order, op. cit., para. 11 Section

76.31.

18. Percentage of Franchise Fee for Programming

NEA recommends:
The cable operator should be required to pay an annual fee to the granting
authority, based on the gross receipts of the operation of the cable TV system
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in the area covered by the franchise. The NEA urges that this fee be set at
5 percent of the gross receipts annually, with at least a minimum of 2 percent of
this amount reverting to a special fund to be used by the schools and the public
for educational and public access programming. Howard County, Maryland, has
included in its ordinance the provision that 5 percent of the gross revenue will
be assigned to aw citizens advisory committee for local programs.

FCC rules provide: "It is our judgment that maximum franchise fees
should be between 3 and 5 percent of gross subscriber revenues. But we
believe it more appropriate to specify this percentage range as a general
standard, for specific local application. When the fee is in excess of 3
percent (including all forms of consideration, such as initial lump sum
payments), the franchising authority is required to submit a showing that
the specified fee is appropriate in light of the planned local regulatory
program, and the franchisee must demonstrate that the fee will not inter-
fere with its ability to meet the obligations imposed by our rules."

See appendix:
Report and Order, op. cit., paras. 185-86; Section 76.31 (b).
FCC News Release No. 87959, op. cit., question 9.

19. Review of Performance

NEA recommends:
Each franchise should include provisions for a periodic assessment(s) by the
municipal authorities of the franchisee's performance in living up to the terms
and conditions of the franchise, particularly as these provisions relate to schools
and the public interest. Such review should be made not less than once each
year.

No FCC regulation on this point.

20. Transfer and Assignment Restrictions

NEA recommends:
The grantee of the franchise should not be permitted to transfer ownership or
control of the franchise, or otherwise change the corporate structure, without
approval of the granting authority and without public hearings affording due
process.

No FCC regulation on this point.
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OWNERSHIP OPTIONS

Before choosing the type of cable ownership desired, a community should con-
sider and evaluatein addition to the provisions described above the follow-
ing options:

(a) Commercial
A locality may feel that its interests are best served by granting the fran-
chise to a profit-making entity. The vast majority of cable systems in the
U.S. at the present time are commercial operations. When commercial
systems are under consideration, questions should be raised concerning
absentee ownership, concentration of ownership of media, and general
economic concentrations within the local area. Full disclosure of all
ownership particpants should be required. NEA recognizes that, finan-
cially, commercial ownership is a viable option to follow. However, one
variation of the commercial pattern could be a situation wherein members
of the local community own 100 percent of the shares in a local cable
system.

(b) Government (Municipal)
The government authority granting the franchise could itself own the sys-
tem. Where governmental ownership is the choice, the public should pay
particular attention to ensuring that freedom of speech and access is
safeguarded, even for groups that may disagree with the government.
Approximately 20 cable systems in the nation are owned and operated by
municipal governments.

(c) Nonprofit Corporation
The system could be owned by a nonprofit public organization or corpora-
tion. This could be a local teachers' association, university, school sys-
tem, public broadcasting station, a foundation or any other nonprofit insti-
tution, a nonprofit community group, a consortium of many such groups,
or some new nonprofit group organized for the specific purpose of operat-
ing the cable system.

(d) Joint Venture
It is possible for combinations of two or more of the above ownership op.
tions to own a system jointly. An example of such ownership would be a
joint venture between a commercial cable system operator and a broad-
based community organization. The profit-making organization would
construct and market the system and raise most or all of the capital. The
nonprofit partner would program the public service channels, have an
equity position in the company, provide community liaison, and seek com-
munity participation.

The franchising authority should consider all of these possibilities for
cable system ownership. in general, the community should attempt to spread
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the economic power involved in ownership of mass communications. The
franchising authority should avoid granting a cable system franchise to interests
that already control commercial vehicles of communications. Manufacturers
of cable system hardware and commercial program producers should not be
granted franchises. By diversifying economic control of mass communica-
tions, the community can assure more competition in its communications media.
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GLOSSARY

BROADBAND COMMUNICATIONS SYSTEMA cable system.

CHANNELA band of standard and non-standard frequencies in the electro-
magnetic spectrum that are capable of carrying an audio-digital and/or an
audio-visual television signal or signals.

COMMUNITY ANTENNA TELEVISION SYSTEM (Cable TV)- -A Community
antenna television system is usually composed of three basic parts:

1. A master head-end consisting of a master antenna, usually located on a
high tower, and an equipment building with appropriate electronic gear
necessary to receive, filter, translate, and amplify television signals for
retransmission to the coaxial cable for distribution to homes, schools, etc.

2. A distribution system of coaxial cable and amplifiers that will be capable
of carrying 5, 12, 20, 40, or even more video channels to the television
receivers of individual subscribers.

3. A home television receiver that may or may not have a cable television
converter and that will ultimately have a responder-computer attachment
necessary for two-way communication.

The concept was first implemented in the USA about 22 years ago
merely as a community antenna transmission service to furnish viewers
in rural or mountainous areas with clear, multichannel reception, but through
the years, it has come to be known as cable television, encompassing a
wide range of telecommunications services that can be carried by coaxial
cable.

CONVERTERElectronic device (which usually sits on top of a TV set) that
converts signals to a frequency not susceptible to interference within the tele-
vision receiver' of a subscriber and, by an appropriate channel selector, per-
mits a subscriber to view all signals delivered at a designated dial location.
DROPSIndividual connections from the main feeder trunk or distribution
cable line to each school building or home.

EDUCATIONAL ACCESS CHANNELSChannels on the cable system that are
exclusively allocated by an ordinance or franchise for the carriage of educa-
tional/instructional program materials.

FEDERAL COMMUNICATIONS COMMISSION (FCC)The federal regulatory
body that oversees and sets guidelines for cable TV's full development on this
national scene.

18
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GROSS ANNUAL RECEIPTSAll revenue derived directly or indirectly by the
grantee, its affiliates, subsidiaries, parents, and any company in which the
grantee has a financial interest from, or in connection with, the operation of
the cable system, provided that this shall not include any taxes imposed directly
upon any subscriber or user by the state, county government, or other govern-
mental entity and collected by the grantee on behalf of said governmental unit.

HEAD-END--The electronic control center of the cable system where incom-
ing signals are, amplified, filtered, and converted to appropriate cable system
channels.

IN-SCHOOL DISTRIBUTION SYSTEMThe distribution of the television signal
to all classrooms throughout the school by means of a web of cable connected
to the cable "drop" into the building from the main feeder trunk line. The dis-
tribution system operates in the same way as a master antenna system i-
hotel, apartment, or school. It can also carry television signals from off- , .-
air, from ITFS, or from closed circuit sources.

INSTRUCTIONAL TELEVISION FIXED SERVICE (ITFS)The Federal Com-
munications Commission opened 31 channels in'the 2500-2690 megahertz fre-
quency range for use by educational institutions and organizations primarily
for the transmission of instructional and educational programs to schools and
colleges. ITFS is a point-to-point service from a transmitter to one or more
designated receiving locations. Although the signal is transmitted in much the
same way as is the broadcast television signal, it requires a special receiving
antenna and down converter unit and can be received only in those buildings so
equipped. In short, ITFS is a private distribution system in which preselected
receiving points are connected by radio frequency signals.

LEASED CHANNELSIn addition to the channels dedicated for special use
(education, government, and public access) and over-the-air broadcast chan-
nels, the cable operator can lease the remainder of the channels on his sys-
tem to groups or individuals for their use at a specified fee, or he may use
some for his own purposes. The cable operator cannot control, censor, or
otherwise interfere with the content of the program in any way.

LOCAL FRANCHISING AUTHORITYUsually the city or county council or the
board of selectmen in a town.

MINIMUM PRODUCTION CAPABILITY

1. Two live cameras (black and white)
2. Six-position audio console and microphones
3. One 16mm multiplex film/slide chain
4. Two 1" or 2-1/2' video tape machines
5. One 20' x 20' x 15' studio
6. Appropriate lighting facilities

15'

20'
19



Na PRINCIPLEA formula devised by the FCC to insure that cable televisionsystems will have a constantly expanding channel capacity. The formula will
determine when a new channel must bi- made operational. The FCC iules(Report and Order, para. 126) read: "Whenever all operational channels arein use during 80 percent of the weekdays (Monday-Friday), for 80 percent ofthe time during any consecutive three-hour period for six weeks running," the
system operator must expand the system's capacity within six months.

OFF-AIR SIGNALS-- 'Television signals broadcast_ over the air by television
stations and received at a cable system's master head-end.

PUBLIC ACCESS CHANNELChannel or channels on the cable system that are
exclusively reserved for carriage of programs furnished by persons who areprovided free channel time on a first-come, first-served basis and, if neces-sary, who lease studio facilities and/or equipment from the grantee for the
presentation of programs in accordance with an ordinance or franchise.

SECOI`lr` SET CHARGESCharges levied by cable operators for connection toaddit; : TV sets beyond the first connection, which is usually installed with-
out co.. in schools and designated public buildings, and for an installation fee
in homes and commercial establishments.

STANDARD AND NON-STANDARD CHANNELSStandard channels are those
channels that can be tuned on a conventionalTV set. Non-standard channels arefound in the 6-megacycle hand of frequencies that fall below Channel 2, betweenChannels 6 and 7, and above Channel 13; such channels cannot be used bybroadcast television, because those frequencies are assigned for other pur-
poses, but they can be used on the cable.

TOP 100 MARKETSThe ranking of the largest TV markets according topopulation sizei.e., potential audience size, number of TV sets in use, andnumber of viewers.

TRUNK LINEThe principal distribution cable used by cable television sys-tems. This cable is usually carried through the streets on telephone or elec-
tric utility poles, or underground, usually through ducts.

TWO-CABLE SYSTEMDual cablethe use of two cables rather than one,
usually installed side by side, to carry different signals.

TWO-WAY CAPACITYTwo-way capacity means that the subscriber or any
other "location" shall have the capability to choose whether or not to respond
immediately, or by sequential delay, byutilizing any type of terminal equipment
whateverpushbutton code, dial code, meter, voice, video signal, or any other
meansto any type of electronic, including but not limited to audio and video,
electrical or mechanically produced signal, display, and/or interrogation.
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FEDERAL REGISTER, VOL 37, NO. 30SATURDAY,

Title 47 TELECOMMUNICATION
Chapter IFederal Communications

Commission
(FOC 72-108; Dockets Nos. 18397, 18397-A.

18173. 18416, 18892, and 18894)

CABLE TELEVISION SERVICE; CABLE
TELEVISION RELAY SERVICE

I. INTRODUCTION

1. In our Notice of proposed rule mak-
ing and notice of inquiry in Docket 18397,
we launched an inquiry into the long-
range development of cable television?
Our purpose was to explore:

iHjow best to obtain, consistent
with the public interest standard of the
Communications Act, the full benefits of
developing communications technology for
the public, with particular immediate refer-
ence to CATV technology and potential
services

Though designed as a vehicle for eliciting
comments and data, our notice reccg-
nized the variety of possible services that
cable systems could offer. We did not at-
tempt an all-inclusive listing of cable's
potential uses, but took note of many."

8. The preceding is illustrative of the
range of regulatory controversy that has
surrounded the cable television industry
in recent years. Technological advances
have multiplied the issues. At first, cable
television systems served .argely to pro-
vide subscribers with better quality re-
ception and more channels of conven-
tional broadcast television programing.
While need for these services continues,
increasingly sophisticated cable technol-
ogy and cost reductions and improve-
ments in the quality of program origi-
nation equipment have made possible
increased channel capacity, low cost
nonbroedcast programing, and a sub-
scriber response capability. The con-
fluence of these developments provides
the basis for the next stage in cable tele-
vision's evolution with which the rules
Env adopted are concerned. Additional
services and further technological de-
velopments are under study as part of
the industry's more distant future.

RULES AND REGULATIONS

FEBRUARY 12, 1972

10" CFI atshnile reproduction of newspapers,
magazines, documents, etc.; electronic mail
delivery; merchandising; business concern
links to branch offices, primary cu ,tomers or
suppliers; access to computers; e-g., man to
computer communications in the nature of
inquiry and response (credit checks, airlines
reservations, branch banking, etc.), infor-
mation retrieval (library and other reference
material, etc.), and computer to computer
communications; the furtherance of various
governmental programs on a Federal. State,
and municipal level; e.g., employment serv-
ices and manpower utilization, special com-
munications systems to reach particular
neighborhoods or ethnic groups within a
community, and for municipal surveillance
of public areas for protection against crime,
fire detection, control of air pollution and
traffic; various educational and training pro-
grams; e.g., job and literacy training. pre-
school programs in the nature of 'Project
Headstart,' and to enable professional groups
such as doctors to keep abreast of develop-
ments in their fields; and the provision of a
low cost outlet for political candidates, adver-
tisers, amateur expression (e.g., community
or university drama groups) and for other
moderately funded organizations or persons
desiring_accessto the community or a par-. 7.u- n-weci

II. r. TELEVISION BROADCAST SIGNAL CARRIAGE

PROPOSALS AND ALTERNATIVES

Educational Stations
94. The principal concern of noncom-

mercial educational broadcasters with
signal importation is not reduction in
audience size but possible erosion of local
support among cable television sub-
scribers. The rule we are adopting will
Permit carriage of distant educational
stations in the absence of objection from
local educational stations or educational
television authorities.

95. Educational television interests
are concerned about such a rule only to
the extent that it might involve them
in difficult and expensive process. We
recognize the difficulties that educational
interests face if forced to spend time and
money in protracted litigation before the
Commission and will accordingly attempt
to settle any questions that may arise
through informal procedures. We will
give their objections careful considera-
tion, and will endeavor to work out
accommodations that serve the public
interest. In the absence of objection.
however, the widest possible dissemina-
tion of educational and public television
programing is clearly of public benefit
and should not be restricted. The rules
require cable systems to carry, on re-
quest, all educational stations within 35
miles and those placing a Grade B con-
tour over the cable community. We are
continuing to require that local educa-
tional stations and local and State edu-
cational authorities receive direct noti-
fication of proposals by cable television
systems to carry educational stations.
While all objections will be carefully
considered, we do not ordinarily antici-
pate precluding carriage of State-oper-
ated educational stations in the same
State es the cable community.

112. The Commission will issue public
notices of all applications for certificates
of compliance. Cable systems must give
direct notice to local franchising au-
thorities, local television stations, the
superintendent of schools in the com-
munity, and local educational television
authorities. Objections to proposed cable
service may be made within 30 days after
the Commission's public notice. Contro-
versies concerning carriage (Subpart D)
and network program exclusivity
(§ 76.91) will be acted on in the certifi-
cating process if raised within 30 days
of the public notice. Such matters may
be raised at any time and will be con-
sidered under the special relief rules but
outside the certificating process. The
Commission will not certify new opera-
tions for 30 days after public notice and,
whether or not objection is filed, a cable
system may not commence new service
before receipt of a certificate of compli-
ance from the Commission.

III. ACCESS TO AND USE OF NONBROADCAST
CHANNELS

117. In its notice of proposed rule
making in Docket 18894, the Commission
stated that:
Cable television offers the technological and

economic potential of an economy of
abundance",

On the basis of the record now as-
sembled. we believe the time has come
for cable television to realize some of
that potential within a national com-
munications structure. We recognize that
in any matter involving future pro-
jections, there are necessarily certain
imponderables. These access rules consti-
tute not a complete body of detailed reg-
ulations but a basic framework within
which we may measure cable's techno-
logical promise, assess its role in our na-
tionwide scheme of communications, and
learn how to adapt its potential for
energetic growth to serve the public.

CHANNEL CAPACITY

118. Confronted with the need for
more outlets for community expression
on the one hand and, on the other, with
cable television's capacity to provide an
abundance of channels, we asserted in
our second further notice of proposed
rule making in Docket 18397-A the prin-
ciple that the Commission " must
make an effort to ensure the development
of sufficient channel availability on all
new CATV systems to serve specific rec-
ognized functions. ""

119. Most cable system operators and
many others argue against the proposed
establishment of a fixed minimum chan-
nel capacity. Some comments in Docket
18894 went further and suggested that
the entire matter of channel capacity be
left to experimentation' While it is true
that many existing cable systems have
large channel capacities and seem at
least technologically prepared to meet
foreseeable demand, there are many sys-
tems apparently content to provide only
broadcast signal carriage with no plans
to expand service capabilities.

120. We envision a future for cable in
which the principal services, channel
uses, and potential sources of income will
be from other than over-the-air signals.
We note 40, 50, and 60 channel systems
are currently being installed in some
communities. The cost' difference be-
tween building a 12 channel system and
a 20 channel system would not appear to
be substantial." We urge cable operators
and franchising authorities to consider
that future demand may significantly ex-
ceed current projections, and we put
them on notice that it is our intention to
insist on the expansion of cable systems
to accommodate all reasonable demands.
We wish to proceed conservatively, how-
ever, to avoid imposing unreasonable
economic burdens on cable operators. Ac-
cordingly, we will not require a minimum
channel capacity in any except the top
100 markets. In these markets, we believe
that 20 channel capacity (actual or po-
tential) is the minimum consistent with
the public interest. We also require that
for each broadcast signal carried, cable
systems in these markets provide an ad-
ditional channel 6 MHz in width suitable
for transmission of Class II or Class III
signals. This seems a reasonable way to
obtain necessary minimum channel ca-
pacity and yet gear It to particular com-
munity needs. We emphasize that the
cable operator cannot accept the broad-
cast signals that will be made available
without also accepting the obligation to
provide the nonbroadcast bandwidth and
the-accesseservices:describethbeloweeThe



DESIGNATED CHANNELS

121. Broadcast signals are being used
as a basic component in the establish-
ment of cable systems, and it is there-
fore appropriate that the fundamental
goals of a national communications

structure be furthered by cablethe
Opening of new outlets for local expres-
sion, the promotion of diversity in tele-
vision programing, the advancement of
educational and instructional television,
and increased informational services of
local governments. Accordingly, cable
television systems will have to provide
one dedicated, noncommercial public
access channel available without charge
at all times on a first-come, first-served
nondiscriminatory basis and, without
charge during a developmental period,
one channel for educational use and
another channel for local government
use. We have already imposed an obliga-
tion on systems with 3,500 or more sub-
scribers to originate programing and arenow requiring that the origination
channels be specifically designated.

122. Public access channel. It has long
been a Commission objective to foster
local service in broadcasting. To this end
we have encouragedihe.growth of UHF
television, and have looked to all broad-
cast--stations lo provide community-
oriented programing. We expect no less
of cable. In our July 1, 1970 notice we
stated:

The structure and operation of our system
of radio and television broadcasting affects,
among other things, the sense of "com-
munity" of those within the signal area of
the station involved. Recently governmental
programa have been directed toward increas-
ing citizen involvement in community
affairs. Cable television has the potential to
be a vehicle to much needed community
expression",

We believe there is increasing need for
channels for community expression, and
the steps we are taking are designed to
serve that need. The public access
channel will offer a practical opportunity
to participate in community dialogue
through a mass medium. A system opera-
tor will be obliged to provide only use
of the channel without charge, but pro-
duction cost (aside from live studio pres-
entations not exceeding 5 minutes. in
length) may be charged to users.

123. Edt'cational access channel. It is
our intention that local educational au-
thorities have access to one designated
channel for instructional programing
and other educational purposes. Use of
the educational channel will be without
charge from the time subscriber service
is inaugurated until 5 years after the
completion of the cable system's basic
trunk line. After this developmental
perioddesigned to encourage innova-
tion in the educational uses of televi-
sionwe will be in a mbre informed posi-
tion to determine in consultation with
State and local authorities whether to
expand or curtail the free use of channels
for such purposes or to continue the
developmental period. The potential uses
of the educational channel are varied. An
important benefit promises to be greater
community involvement in school affairs.
It Is apparent, for instance, that com-
bined with two-way capability, the qual-
ity of instructional programing can be
greatly enhanced. Similarly, some en-
vision significant advances in the edu-
cational field by the linking of computers
to cable systems with two-way capa-
bility." For the present, we are only
requiring that systems provide an
educational channel and, as noted below,
some return communication capability,
and will allow experiments in this field
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RULES AND REGULATIONS

124. Government access channel. The
Government access channel is designed
to give maximumatitude for use by local
governments. The suggestions for use
range across a broad spectrum and it is
Premature to establish precise require-
ments. As with the educational channel,
use of the Government channel will be
free from the time subscriber service is
inaugurated until 5 years after the com-
pletion of the cable system's basic trunk
line, at which time we will consider
whether to expand or curtail such free
use or to continue the developmental
period.

LEASED ACCESS CHANNELS

125. In addition to the designated
channels and broadcast channels, cable
systems shall make available for leased
use the remainder of the required band-
width and any other available bandwidth
(e.g., if a channel carrying broadcast
programing is required to be blacked out
because of our exclusivity rules or is
otherwise not in use, that channel also
may be used for leased access purposes).
Additionally, to the extent that the pub-
lic, education, and Government access
channels are not being used, these chan-
nels may also be used for leased opera-
tion. But such operations may only be
undertaken on the express condition that
they are subject to immediate displace-
ment if there is demand to use the chan-
nel for the dedicated purpose.

EXPANSION OF CAPACITY

126. Our bask' goal is to encourage
cable television use that will lead to con-
stantly expanding channel capacity.
Cable systems are therefore required to
make additional bandwidth available as
the demand arises. There are a number
of ways to meet this general objective.
Initially, we intend to use the following
formula to determine when a new chan-
nel must be made operational: whenever
all operational channels are in use dur-
ing 80 percent of the weekdays (Monday-
Friday) , for 80 percent of the time dur-
ing any consecutive 3-hour period for 6
weeks running, the system will then have
6 months in which to make a new chan-
nel available. This requirement should
encourage use of the system with the
knowledge that channel space will al-
ways be available, and also encourage
the cable operator continually to expand
and update his system. On at least one
of the leased channels part-time users
must be given priority. We plan at a later
date to institute a proceeding with a
view to assuring that our requirement
of capacity expansion is not frustrated
through rate manipulation or by any
other means. This proceeding will also
deal with such open questions as rates
charged for leased channel operations.

127. We arc aware of the possibility
that the formula may impose undue
burdens on system operations. If it were
necessary to rebuild or add extensive new
plant, this could not reasonably be ex-
pected within a 6-month period. The
requirement for activating new capacity
within 6 months is based on our under-
standing that only relatively modest ef-
fort is involved in converting existing
potential to actual capacity. These con-
siderations, however, point up the neces-
sity for building now with a potential
that takes the future into accotmt. Be-

cause this part of our program is a rel-
atively uncharted area, we will make it
a matter for continuing regulatory
concern.

TWO-WAY CAPACITY

128. On review of the comments re-
ceived and our own engineering esti-
mates, we have decided to require that
there be built into cable systems the
capacity for return communication on at
least a non-voice basis. Such construc-
tion is now demonstrably feasible." Two-
way communication, even rudimentary
in nature, can be useful in a number of
waysfor surveys, marketing services,
burglar alarm devices, educational feed-
back, to name a few.

129. We are not now requiring cable
systems to install necessary return com-
munication devices at each subscriber
terminal. Such a requirement is prema-
ture in this early stage of cable's evolu-
tion. It will be sufficient for now that each
cable system be constructed with the po-
tential of eventually providing return
communication without having to en-
gage in time - consuming and costly sys-
tem rebuilding. This requirement will be
met if a new system is constructed either
with the necessary auxiliary equipment
(amplifiers and passive devices) or with
equipment that could easily be altered to
Provide return service. When offered, ac-
tivation of the return service must al-
ways be at the subscriber's option.

REGULATIONS APPLICABLE TO CHANNELS
PRESENTING NONBROADCAST PROGRAMING

130. We now turn to the question of
the regulation of access channels pre-
senting nonbroadcast programing. We
believe that such regulation is properly
the concern of this Commission. These
channels fulfill Communications Act
purposes and, in the context of our total
program, are integrally bound up with
the broadcast signals being carried by
cable. It is by no means clear that the
v ewing public will be able to distinguish
be.:,arn a broadcast program and an ac-
cess program; rather, the subscriber
will simply turn the dial from broadcast
to access programing, much as he now
selects television fare. Moreover, leased
channels will undoubtedly carry inter-
connected programing via satellite or in-
terstate terrestrial facilities, matters that
are clearly within the Commission's ju-
risdiction. Finally, it is-thls Commission
that must make the decisions as to con-
ditions to be imposed on the operation of
pay cable channels, and we have already
taken steps in that direction. (See 76.
225). Federal regulation is thus clearly
called for.

131. There remains the issue of
whether also to permit State or local
regulation of these channels where not
inconsistent with Federal purposes. We
think that in this area a dual form of
regulation would be confusing and im-
practicable. Our objective of allowing a
period for experimentation might be

tr We note the recent developments in this
field by Sterling Manhattan Cable TV in New
York City and Telecable Corp. In Overland
Park, Kans.



jeopardized if, for example, a local en-
tity were to specify more restrictive reg-
ulations than we have prescribed. Thus,
except for the Government channel, local
regulation of access channels is pre-
cluded. If experience and further pro-
ceedings indicate its need or desirability,
we can then delineate an appropriate
local role.*

132. Because of the Federal concern,
local entities will not be permitted, ab-
sent a special showing, to require that
channels be assigned for purposes other
than those specified above. We stress
again that we are entering into an ex-
perimental or developmental period.
Thus, where the cable operator and
franchising authority wish to experiment
by providing additional channel capac-
ity for such purposes as public, educa-
tional, and Government accesson a
free basis or at reduced chargeswe will
entertain petitions and consider the ap-
propriateness of authorizing such expert-
meats, to gain further insight and to
guide future courses of action." In
communities outside the top 100 markets
where access channels are not required
by the Commission, we will permit local
authorities to require access services,
so long as they are not in excess of what
we require for the major markets.

133. The question of what regulations
we should impose at this time is most
difficult. Our judgments on how these
access services will evolve are at best in-
tuitive. We believe that the best course
is to proceed with only minimal regula-
tion in order to obtain experience. We
emphasize, therefore. that the regulatory
pattern is interim in naturethat we
may alter the program as we gain the
necessary insights.

PRODUCTION FACILITIES

142. It is apparent that our goal of
creating a low-cost, nondiscriminatory
means of access cannot be attained un-
less members of the public have reason-
able production facilities available to
them. We expect that many cable sys-
tems will have facilities with which to
originate programing that will also be
available to produce program material
for public access. Hopefully, colleges and
universities, high schools, recreation de-
partments, churches, unions, and other
community groups will have low-cost
video-taping equipment for public use.
In any event, we are requiring that the
cable operator maintain within the fran-
chise area production facilities for use
on the public access channel.

**We are aware that bidding contests may
result in awards that will unduly burden sys-
tems and possibly thwart achievement of our
basic goals. We caution franchising authori-
ties against encouraging such contests or
making selections based on the barter of
extra channels. If abuses arise in this re-
spect, they will be examined In the course
of the certificating process or on later peti-
tion.
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143. In this experimental stage, it
would be self-defeating to require cable
systems to carry access programing and
at the same time meet stringent technical
standards. Thus, for the present, our
technical standards will apply only to
Class I channels (those used to distribute
broadcast programingsee I 78.5(z) of
the rules). We note specifically that the
use of half-inch video tape is a growing
and hopeful indication that low-cost
recording equipment can and will be
made available to the public. While such
equipment does not now meet our tech-
nical standards for broadcasting, there
is promise of its improvement and refine-
ment. Further, since it provides and in-
expensive means of program production.
we see no reason why technical develop-
ment of this nature should not be en-
cowl ged for use on cable systems.

1'4. Elaborate suggestions have been
made for comprehensive community con-
trol plans such as neighborhood origina-
tion centers and neighborhood councils
to oversee access channels. Here again
the Commission will encourage experi-
mentation rather than trying to impose
a more formal structure at this time.

APPLICABILITY

147. These access rules will be appli-
cable to all new,systems that become op-
erational after March 31, 1972 in the top
100 television markets. Currently operat-
ing systems in those markets will have
5 years to comply fully with this section.
We focus here on the top 100 markets
because we have selected these markets
as the recipients of certain benefits in
order to stimulate cable growth. But,
correspondingly, that growth should be
accompanied by accesss obligations if the
Public is to receive the full benefits of
this program. Further, cities in the top
100 markets have, as a general rule, more
diverse minority groups (ethnic, racial,
economic, or age) who are most greatly
in need of both an opportunity to express
their views and a more Efficient method
by which they can be apprised of gov-
ernmental actions and educational op-
portunities, To the extent that the ac-
cess requirements pose problems for sys-
tems operating in small communities in
major markets, such systems are free to
meet their obligations through joint
building and related programs with
cable operators in the larger core areas,

148. If these requirements should im-
pose an undue burden on some isolated
system, that is a matter to be dealt with
in a waiver request, with an appropriate
detailed shciwing. While we encourage
systems In markets below the top 100 to
provide access channels, we are not at
this time requiring them to do so. We
will permit local franchising authori-
ties in such areas to require systems to
provide access service, but to no greater
extent than we have specified for systems
in the top markets. In that event, our
access rules would be applicable.

IV. TECIINIcAL STANDARDS

178. Franchising. We are requiring
that before a cable system commences
operation with broadcast signals, it must
obtain a certificate of compliance from
the Commission. The application for
such a certificate must contain (§ 78.31
(a) (1)) a copy of the franchise and a
detailed statement showing that the
franchising authority has considered in a
Public proceeding the system opbrator's
legal, character, financial, technical, and
other qualifications, and the adequacy
and feasibility of construction arrange-
ments. We expect that franchising au-
thorities will publicly invite applications,
that all applications will be placed on
public Ale, that notice of such filings will
be given, that where appropriate a public
hearing will be held to afford all Inter-
ested persons an opportunity to testify
on the qualifications of the applicants,
and that the franchising authority will
issue a public report setting forth the
basis for its action. Such public partici-
pation in the franchising process is nec-
essary to assure that the needs and
desires of all segments of the 'community
are carefully considered.

180. Franchise area. Anothcr matter
uniquely within the competence of local
authorities is the delineation of fran-
chise areas. We emphasize that provision
must be made for cable service to develop
equitably and reasonably in all parts of
the community. A plan that would bring
cable only to the more affluent parts of
a city, ignoring the poorer areas, simply
could not stand. No broadcast signals
would be authorized under such circum-
stances. While it is obvious that a fran-
chisee cannot build everywhere at once
within a designated franchise area, pro-
vision must be made that he develop
service reasonably and equitably. There
are a variety of ways to divide up com-
munities; the matter is one for local
judgment.

181. Construction. We are establishing
in § 70.31(a) (2) general timetables for
construction and operation of systems to
insure that franchises do not lie fallow
or become the subject of trafficking.
Specifically, we are providing that the
franchise require the cable system to ac-
complish significant construction within
1 year after the certificate of compliance
is issued, and that thereafter energized
trunk cable be extended to a substantial
percentage of the franchise area each
year, the percentage to be determined by
the franchising authority. As a general
proposition, we believe that energized
trunk cable should be extended to at least
20 percent of the franchise area per year,
with the extension to begin within 1 year
after the Commission issues its certifi-
cate of compliance. But we have not
established 20 percent as an inflexible
figure, recognizing that local circum-
stances may vary."



182. Franchise duration. We are re-
quiring in § 76.31(a) (3) that franchising
authorities place reasonable limits on the
duration of franchises. Long terms have
generally been found unsatisfactory by
State and local regulatory authorities,"
and are an invitation to obsolescense in
light of the momentum of cable tech-
nology.' We believe that in most cases a
franchise should not exceed 15 years
and that renewal periods be of reasonable
duration. We recognize that decisions of
local franchising authorities may vary
in particular circumstances. For instance,
an applicant's proposal to wire inner-
city areas without charge or at reduced
rates might call for a longer franchise.
On the other hand, we note that there is
some support for franchise periods of
less than 15 years.'

185. Franchise fee. While we have de-
cided against adopting a 2 percent limi-
tation on franchise fees, we believe some
provision is necessary to insure reason-
ableness in this respect. First, many local
authorities appear to have exacted high
franchise fees more for revenue-raising
than for regulatory purposes. Most fees
are about 5 or 6 percent, but some have
been known to run as high as 36 percent.
The ultimate effect of any revenue-rais-
ing fee is to levy an indirect and regres-
sive tax on ':able subscribers. Second, and
of great importance to the Commission,
high local franchise fees may burden
cable television to the extent that it will
be unable to carry out its part in our na-
tional communications policy."' Finally,
cable systems are subject to substantial
obligations underiour new rules and may
soon be subject to congressionally-im-
posed copyright payments. We are seek-
ing to strike a balance that permits the
achievement of Federal goals and at the
same time allows adequate revenues to
defray the costs of local regulation.

186. The Commission imposes an an-
nual fee of 30 cents per subscriber to
help finance its own cable regulatory
program. Assuming average annual reve-
nues to the cable system of $60 per sub-
scriber, the Commission's fce amounts
to one-half of 1 percent of a system's
gross receipts. The regulatory program
to be carried out by local entities is
different in scope and may vary from
jurisdiction to jurisdiction. It is our
judgment that maximum franchise fees
should be between 3 and 5 percent of
gross subscriber revenues. But we believe
it more appropriate to specify this per-
centage range as a general standard, for
specific local application. When the fce
is in excess of 3 percent (including all
forms of consideration. such as initial
lump stun payments), the franchising
authority is required to submit a show-
ing that the specified fee is appropriate
in light of the planned local regulatory
program, and the franchisee must
demonstrate that the fee will not inter-
fere with its ability to meet the obliga-
tions imposed by our rules.

*Please see later version of

Section 76.7 (marked) on
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PART 76CABLE TELEVISION SERVICE
Subpart AGeneral

§ 76.7 Special relief.
(a) Upon petition by a cable television

system, an applicant, permittee, or li-
censee of a television broadcast, trans-
lator, or microwave relay station, or by
any other interested person, the Com-
mission may waive any provision of the
rules relating to cable television systems,
impose additional or different require-
ments, or issue a ruling on a complaint
or disputed question.

(h) The petition may be submitted in-
formally, by letter, but shall be accom-:
mulled by an affidavit of service on any
cable television systems, station licensee,
permittee, applicant, or other interested
person who may be directly affected if the
relief requested in the petition should be
granted.

(c) (1) The petition shall state the
relief requested and may contain alterna-
tive requests. It shall state fully and
precisely all pertinent facts and con-
siderations relied on to demonstrate the
need for the relief requested and to sup-
port a dete, urination that a grant of such
relief would serve the public interest,.
Factual allegations shall be supported by
affidavit of a person or persons with
actual knowledge of the facts, and ex-
hibits shall be verified by the person who
prepares them.

(2) A petition for a ruling on a com-
plaint or disputed question shall set forth
all steps taken by the parties to resolve
the problem, except where the only relief
sought is a clarification or interpretation
of the rules.

(d) Interested persons may submit
comments or opposition to the petition
within thirty (30) days after it has been
filed. For good cause shown in the peti-
tion. the Commission may, by letter or
telegram to known interested persons,
specify a shorter time for such submis-
sions. Comments or oppositions shall be
served on petitioner and on all persons
listed in petitioner's affidavit of service,
and shall contain a detained full showing,
supported by affidavit, of any facts or
considerations relied on.

(e) The petitioner may file a reply to
the comments or oppositions within
twenty (20) days after their submission.
which shall be served on all persons who
have filed pleadings and shall also con-
tain a detailed full showing, supported
by affidavit, of any additional facts or
considerations relied on. For good cause
shown, the Commission may specify a
shorter time for the filing of reply
comments.

(f) The Commission, after considera-
tion of the pleadings, may determine
whether the public interest would be
served by the grant, in whole or in part,
or denial of the request, or may, issue a
ruling on the complaint or dispute. The
Commission may specify other proce-
dures, such as oral argument, eviden-
tiary hearing, or further written submis-
sions directed to particular aspects, as it.
deems appropriate. In the event that an
evidentiary hearing is required, the
Commission will determine, on the basis
of the pleadings and such other proce-
dures as it may specify, whether tempo-
rary_relief..should_be_afforded_any_party

Subpart CFederal-State/Local
Regulatory Relationships

§ 76.31 Franchise standards.
(a) In order to obtain a certificate of

compliance, a proposed or existing cable
television system shall have a franchise
or other appropriate authorization that
contains recitations and provisions con-
sistent with the following requirements;

(1) The franchisee's legal. character,
financial, technical, and other qualifica-
tions, and the adequacy and feasibility of
its construction arrangements, have been
approved by the franchising authority
as part of a full public proceeding af-
fording due process;

(2) The franchisee shall accomplish
significant construction within one (1)
year after receiving Commission certifi-
cation, and shall thereafter equitably
and reasonably extend energized trunk
cable to a substantial percentage of its
franchise area each year, such percent-
age to be determined by the franchising
authority;

(3) The initial franchise period and
any renewal franchise period shall be of
reasonable duration;

(4) The franchising authority has
specified or approved the initial rates
which the franchisee charges subscribers
for installation of equipment and regu-
lar subscriber services. No changes in
rates charged to subscribers shall be
made except as authorized by the fran-
chising authority after an appropriate
public proceeding affording due process;

(5) The franchise shall specify proce-
dures for the investigation and resolu-
tion of all complaints regarding the
quality of service, equipment malfunc-
tions, and similar matters, and shall re-
quire that the franchisee maintain a
local business office or agent for these
purposes;

(6) Any modifications of the provi-
sions of this section resulting from
amendment by the Commission shall be
incorporated into the franchise within
one (1) year of adoption of the modifica-
tion, or at the time of franchise renewal,
whichever occurs first: Provided, how-
ever, That, in an application for certifi-
cate of compliance, consistency with
these requirements shall not be expected
of a cable television system that was in
operation prior to March 31, 1972, until
the end of its current franchise period,
or March 31, 1977, whichever occurs first.

(b) The franchise fee shall be reason-
able (e.g., in the range of 3-5 percent of
the franchisee's gross subscriber reve-
nues per year from cable television op-
erations in the community (including all
forms of consideration, such as initial
lump sum payments)). If the franchise
fee exceeds 3 percent of such reve-
nues, the cable television system shall
not receive Commission certification un-
til the reasonableness of the fee is ap-
proved by the Commission on showings,
by the franchisee, that it will not inter-
fere with the effectuation of Federal
regulatory goals in the field of cable tele-
vision, and, by the franchising authority,
that it is appropriate in light of the
planned local regulatory program. The
provisions of this paragraph shall not be
effective with respect to a cable television
system that was in operation prior to
March 31, 1972, until the end of its cur-
-rent'franchise:neriod:;or:March-.31=977_



Subpart GCablecasting
§ 76.201 Origination cablecasting in

conjunction with carriage of broad.
cast signals.

(a) No cable television system having
3,500 or more subscribers shall carry the
signal of any television broadcast station
unless the system also operates to a sig-
nificant extent as a local outlet by orig-
ination cablecasting and has available
facilities for local production and presen-
tation of programs other than automated
services. Such origination cablecasting
shall be limited to one or more desig-
nated channels which may be used for no
other purpose.

§ 76.251 Minimum channel capacity;
access channels.

(a) No cable television system operat-
ing in a community located in whole or
in part within a major television market,
as defined in I 76.5, shall carry the signal
of any television broadcast station unless
the system also complies with the follow-
ing requirements concerning the avail-
ability and administration of access
channels:

(1) Minimum channel capacity. Each
such system shall have at least 120 MHz
of bandwidth (the equivalent of 20 tele-
vision broadcast channels) available for
immediate or potential use for the to-
tality of cable services to be offered;

(2) Equivalent amount of bandwidth.
For each Class I cable channel that is
utilized, such system shall provide an ad-
ditional channel, 6 MHz in width, suit-
able for transmission of Class II or Class
HI signals (see § 76.5 for cable channel
definitions) ;

(3) Two-way communications. Each
such system shall maintain a plant hav-
ing technical capacity for nonvoice re-
turn communications;

(4) Public access channel. Each such
system shall maintain at least one spe-
cially designated, noncommercial public
access channel available on a first-come,
nondiscriminatory basis. The system
shall maintain and have available for
public use at least the minimal equip-
ment and facilities necessary for the pro-
duction of programing for such a chan-
nel. See also 176.201;

(5) Education access channel. Each
such system shall maintain at least one
specially designated channel for use by
local educational authorities;

(6) Local government access channel.
Each such system shall maintain at least
one specially designated channel for local
government uses;

(7) Leased access channels. Having
satisfied the origination cablecasting re-
quirements of § 76.201, and the require-
ments of subparagraphs (4), (5), and
(6) of this paragraph for specially desig-
nated access channels, such system shall
offer other portions of its nonbroadcast
bandwidth, including unused portions of
the specially designated channels, for
leased access services. However, these
leased channel operations shall be under-
taken with the express understanding
that they are subject to displacement if
there is a demand to use the channels for
their specially designated purposes. On
at least one of the leased channels,
priority shall be given part-time users;
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(8) Expansion of access channel
capacity. Whenever all of the channels
described in subparagraphs (4) through
(7) of this paragraph are in use during
80 percent of the weekdays (Monday-
Friday) for 80 percent of the time during
any consecutive 3-hour period for 6 con-
secutive weeks, such system shall have 6
months in which to make a new channel
available for any or all of the above-
described purposes;

(9) Program content control. Each
such system shall exercise no control
over program content on any of the
channels described in subparagraphs (4)
through (7) of this paragraph; however,
this limitation shall not prevent it from
taking appropriate steps to insure com-
pliance with the operating rules de-
scribed in subparagraph (11) of this
paragraph;

(10) Assessment of costs. (1) From the
commencement of cable television serv-
ice in the community of such system
until five (5) years after completion of
the system's basic trunk line, the chan-
nels described in subparagraphs (5) and
(6) of this paragraph shall be made
available without charge.

(11) One of the public access channels
described in subparagraph (4) of this
paragraph shall always be made avail-
able without charge, except that produc-
tion costs may be assessed for live studio
presentations exceeding 5 minutes. Such
production costs and any fees for use of
other public access channels shall be
consistent with the goal of affording the
public a low-cost means of television
access;

(11) Operating rules. (1) For the pub-
lic access channel(s), such system shall
establish rules requiring first-come non-
discriminatory access; prohibiting the
presentation of: Any advertising mate-
rial designed to promote the sale of com-
mercial products or services (including
advertising by or on behalf of candidates
for publle office); lottery information:
and obscene or indecent matter (modeled
after the prohibitions in §§ 76.213 and
76.215, respectively) ; and permitting
public inspection of a complete record
of the names and addresses of all persons
or groups requesting access time. Such a
record shall be retained for a period of
2 years.

(ii) For the educational access chan-
nel(s), such system ;hall estabish rules
prohibiting the presentation of: Any
advertising material designed to promote
the sale of commercial products or serv-
ices (including advertising by or on be-
half of candidates for public office) ;
lottery information; and obscene or in-
decent matter (modeled after the pro-
hibitions in I§ 76.213 and 76.215, respec-
tively) and permitting public inspection
of a complete record of the names and
addresses of all persons or groups re-
questing access time. Such a record shall
be retained for a period of 2 years.

(iii) For the leased channel(s), such
system shall establish rules requiring
first-come, nondiscriminatory access;
prohibiting the presentation of lottery
information and obscene or indecent
matter (modeled after the prohibitions
in §§ 76.213 and 76.215, respectively) ; re-
quiring sponsorship identification (see
I 76.221) ; specifying an appropriate rate
schedule and permitting public inspec-
tion of a complete record of the names
and addresses of all persons or groups
requesting time. Such a record shall be
retained-for-a-period-of-2-years.

(iv) The operating rules governing
public access, educational, and leased
channels shall be filed with the Commis-
sion within 90 days after a system first
activates any such channels, and shall be
available for public inspection at the
system's offices. Except on specific au-
thorization, or with respect to the opera-
tion of the local government access chan-
nel, no local entity shall prescribe any
other rules concerning the number or
manner of operation of access chan-
nels; however, franchise specifications
concerning the number of such channels
for systems in operation prior to March
31, 1972, shall continue in effect.

(b) No cable television system located
outside of all major television markets
shall enter into any contract. arrange-
ment, or lease for use of. its cablecasting
facilities which prevents or inhibits the
use of such facilities for a substantial
portion of time (including the time pe-
riod 6-11 p.m.) for local programing de-
signed to inform the public on contro-
versial issues of public importance.

PART 78CABLE TELEVISION
RELAY SERVICE

Subpart BApplications and Licenses
§ 78.11 Permissible service.

(a) Cable television relay stations are
authorized to relay television broadcast
and related audio signals, the signals of
standard and FM broadcast stations, sig-
nals of instructional television fixed sta-
tions, and cablecasting intended for use
solely by one or more cable television
systems. LDS stations are authorized to
relay television broadcast and related
audio signals, the signals of standard
and FM broadcast stations, signals of
instructional television fixed stations,
cablecasting, and such other communi-
cations as may be authorized by the
Commission. Relaying includes retrans-
mission of signals by intermediate relay
stations in the system. CAR licensees
may interconnect their facilities with
those of other CAR or common carrier
licensees, and may also retransmit the
signals of such CAR or common carrier
stations, provided that the program ma-
terial retransmitted meets the require-
ments of this paragraph.
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PART 1PRACTICE AND PROCEDURE
PART 76CABLE TELEVISION

SERVICE

Reconsideration of Report and Order

ACCESS TO AND USE or NONBROAnAST
CHANNELS

75. Smaller market minimum chan-
nel capacity. Publi-Cable, Inc. suggests
that we complement the minimum chan-
nel capacity rules with a requirement
that new systems in smaller markets have
a minimum of 12 channels and that
existing systems in these markets have
5 years (or until the renewal of their
franchises, whichever occure first) to at-
tain a 12-channel capacity.

79. We do not find these arguments
persuasive. In our rules dealing with
channel capacity. our goal was to insure
that cable systems in major markets
would not underbuild. "We urge(dl cable
operators and franchising authorities to
consider that future demand may sig-
nificantly exceed current projections,
and we put them on notice that it is
our intention to insist on the expansion
of cable systems to accommodate all
reasonable demands." " We believe this
consideration to be controlling and find
it difficult to believe that cable operators
will not carry all the hroadcast signals
available to them.

Cable Television Report and Order. para-
graph 120. The question has arisen whether
we have preempted the area of channel ca-
pacity so that local governmental entitles
could not require more than twenty chan-
nel capacity or more than required under
the equal bandwidth rule. I 70.251(a) (2).
We believe that our requirement for ex-
pansion of channel capacity will insure that
cable systems will be constructed with suffi-
cient capacity. However. If a local govern-
mental entity considers that greater chan-
nel capacity is needed than is required
under the rules, we would not foreclose a
system from meeting local requirements up-
on a demonstration of need for such channel
capacity and the system's ability to provide
it. A similar question has been raised with
respect to two-way capability. We and no
reason why a cable operator wishing to ex-
periment with a more sophisticated two-way
capability than that which we have required
should be precluded from doing so. How-
ever, we do not believe that franchising
authorities should require more than we
have provided for in our rule because it is
possible that any such requirement will ex-
ceed the state of theart or place undue bur-
dens on cable operators in this stage of
cable development in the major markets.
Where a franchising authority has a plan
for actual use of a more sophisticated two-
way capability and the cable operator can
demonstrate its feasibility both practically
and economically we will consider, in the

_certificating,process. allowing.such..asequire-

80, Number of designated access chan-
nels. Publi-Cable. Inc., the National As-
sociation of Educational Broadcasters
(NAEB). and the National Education As-
sociation (NEA) have questioned what
they regard as an unduly severe limita-
tion on the number of designated access
channels to be provided by cable systems
pursuant to 176.251(a) (4), (5). and (6)
of the rules. They argue, particularly
with respect to educational channels.
that the potential for use far exceeds
the limit of one channel. NEA has sug-
gested, once more, that a minimum of
20 percent of system capacity beset aside
for educational use.

81. It should be noted at the outset
that, while one educational access chan-
nel is the minimum required, we spe-
cifically provide in § 76.251(a) (8) for
adding more access channels should the
need for such channels be adequately
demonstrated. Thus we envision an or-
derly growth of access channels, linked
to demand." In addition, in the Cable
Television Report and Order we stated
that after a developmental period (to be-
gin from the commencement of service
until 5 years after completion of the basic
trunk line) "designed to encourage in-
novation in the educational uses of tele-
visionwe will be in a more informed
position to determine in consultation
with State and local authorities whether
to expand or curtail the free use of chan-
nels for such purposes or to continue the
developmental period. " Clearly, as we
have stated, this is an area which we will
revisit. But without the further knowl-
edge which can be gained only from al-
lowing cable systems to experiment with-
in our initial framework, we are not in-
clined to add extra burdens to the access
requirements. Finally, we are in no way
restricting arrangements between the
local entity and the cable operator to
provide specified numbers of channels
for educational purposes on a paid basis.
Such arrangements constitute the very
type of new service which cable can and
should provide. Further, we will enter-
tain petitions from the franchising au-
thority and the cable system when they
wish to experiment with additional desig-
nated channels on a free basis or at re-
duced rates.

FEDERAL-STATE/LOCAL RELATIONSHIPS

110. Multiple franchising. Publi-Cable,
Inc., urges the Commission to adopt more
comprehensive rules encouraging multi-
ple franchise arrangements for large
cities and promoting more citizen partic-
ipation. As we noted in the Cable Tele-
vision Report and Order, we are looking
forward to a period of experimentation
in the development of cable television.
While Publi-Cable's comments on the de-
sirability of multiple franchising and
citizen participation are valuable and
hopefully will be implemented in various
localities, it would be premature at this
time to institute specific comprehensive
rules of this nature. We are attempting
to give great latitude to local entities to
experiment with the various regulatory
and franchising modes for cable televi-
sion. We do not wish to hamper that
flexibility any more than is necessary.

111. Franchise duration. Publi-Cable
also argues that franchises should be
limited to 10 years, with renewal periods
not to exceed 3 years. In § 76.31(a) (3)
of our rules, we required only that initial
franchise periods and renewals be of
"reasonable duration." We noted in the
report and order, however, our general
belief that a franchise period should not
exceed 15 years. While there may be sit-
uations where a 15-year franchise pe-
riod is inappropriate, it appears to be a
reasonable point of departure. Because
our requirement of "reasonable duration"
seems to have confused some parties, we
have decided that our rules should more
directly reflect the statements made in
the report and have therefore now set
15 years as the standard to be followed
(See revised § 76.31(a) (3) ). If good cause
can be shown in a particular instance
for some other franchise period. we will
of course entertain such a documented
showing in a petition for special relief.

114. Interconnection of franchise
areas. The National Association of Edu-
cational Broadcasters is concerned with
how cable is to develop to assure the in-
terconnection of franchise areas (region-
ally or statewide) and the adequate plan-
ning of equitable service expansion from
urban to rural areas. Petitioner argues
that local officials may not be able to
meet such a challenge for compatible de-
velopment and interconnection across
political boundaries. Again, we feel that
it would be premature to codify such
rules as the petitioner suggests. How-
ever, we do agree with the NAEB that
such guidelines should be identified as
a priority problem for the Cable Tele-
vision Advisory Committee on Federal-
State/local relationships.

APPENDIX A

§ 76.7 Special relief.
(a) On petition by a cable television

system, a franchising authority, an ap-
plicant, permittee, or licensee of a tele-
vision broadcast, translator, or micro-
wave relay station, or by any other in-
terested person, the Commission may
waive any provision of the rules relating
to cable television systems, impose addi-
tional or different requirements, or issue
a ruling on a complaint or disputed
question,

(b) The petition may be submitted in-
formally, by letter, but shall be accom-
panied by an affidavit of service on any
cable television system, franchising au-
thority, station licensee, permittee, or
applicant, or other interested person who
may be directly affected if the relief re-
quested in the petition should be granted..
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August 22, 1972 - G

FRANCHISE PROVISIONS AT VARIANCE WITH FCC CABLE TELEVISION RULES

The following letter has been sent to Western Communications, Inc. by
Sol Schildhause, Chief of the Cable Television Bureau, in response to an inquiry
about the extent to which Federal-State/local franchising authorities can
establish regulations which are different from those established by the FCC for
cable television systems:

This is in reply to your letter of August 3, 1972, in which you question
the extent to which franchising authorities can establish regulations in
excess of or different than the regulations established by the Commission
in the Cable Television Report and Order. I have taken the liberty of
combining some of your questions and re-phrasing others for purposes of
clarity.

l. Q. May a franchising authority in a major television
market specify a minimum channel capacity in excess
of 20 channels?

A. In footnote 25 of the Memorandum Opinion and Order
on Reconsideration of the Cable Television Report
and Order, the Commission stated that while it has
preempted the area of channel capacity, it would not
fdreclose a system from meeting more stringent local
requirements. . . "upon a demonstration of need for
such channel capacity and the system's ability to
provide it." (emphasis supplied) Also see para-
graph 132 and footnote 70 of the Cable Television
Report and Order.

2. Q. May a franchising authority outside a major market
specify a minimum channel capacity and, if so, can
this minimum channel capacity be in excess of what
this Commission requires for a major market?

A. Cities outside major markets may specify a mini
mum channel capacity, but such capacity may not
be in excess of what the'Commission requires for
systems in major markets. See Section 76.251(b)
of the Rules and paragraph 148 of the Cable Tele-
vision Report and Order.

(over)
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3. Q. May a franchising authority located outside a
major television market require a cable system to
maintain a plant having the technical capacity
for nonvoice return communications?

A. Yes - see Section 76.251(b) of the Commission's
Rules and paragraphs 132 and 148 of the Cable
Television Report and Order.

4. Q. May any franchising authority require a more
sophisticated form of return communications?

A. In footnote 25 of the Memorandum Opinion and
Order on Reconsideration of the Cable Television
Report and Order the Commission stated, "Where

a franchising authority has a plan for actual
use, of a more sophisticated two-way capability and
the cable operator can demonstrate its feasibility
both practically and economically, we will consi-
der, in the certificating process, allowing such
equipment". (emphasis supplied)

5. Q. Can a franchising authority require all access
services to be made available at no charge?

A. No - The Commission will consider in the certifi-
cating process, however, requirements that addi-
tional public access channels or some educational
channels be offered at no charge or at reduced
cost on an experimental basis. See paragraph 132
of the Cable Tevevision Report and Order.

6. Q. Can a franchising authority require the franchisee
to make available more access channels than those
specified by the Commission?

A. No - unless during the certificating proceSS the
Commission is shown that such additional channels
are necessary and capable of being used according
to an existing, viable plan. See Section 76.251
(a)(11)(iv) of the Rules, and paragraph 132 of the
Cable Television Report and Order.

7. Q. Can a franchising authority require a franchisee
to provide access services outside major markets?

A. Yes - but to no greater extent than the Commission
requires for systems in major markets. See Section
76.251(b) and paragraphs 132 and 148 of the Cable
Television Report and Order.
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K. Q. May a franchising authority impose a franchise
fee based upon revenues derived from "auxiliary"
services such as advertising revenues, leased
channel revenues, pay cable revenues, etc.?

A. No - Subscriber revenues are considered to be
those revenues derived from regular subscriber
services - i.e., the carriage of broadcast
signals and required non-broadcast services.

9. Q. May a franchising authority insist on a franchise
fee higher than 3% if the excess fee is to be
used for funding public access services?

A. There is no hard and fast answer to this question
at present. Clearly, however, the factors that
would bear heavily in the Commission's considera-
tion of any such scheme would include the amount
of excess fee, the danger that, through funding,
local governments would control public access
programming, and the possibility of other alter-
natives.

10. Q. May a franchising authority require a faster con-
struction schedule than that suggested by the
Commission?

A. Ye - See Section 76.31(a)(2) of the Commission's
Rules.

II. Q. May a franchising authority require systems with
fewer than 3500 subscribers to engage in local
origination?

A. The Commission has preempted this field. See
paragraph 48, First Report and Order, 20 FCC 2d
201, at 223. See also "Clarification of CATV
First Report as to Scope of Federal Pre-Emption,"
20 FCC 2d 741. Under these circumstances, I
believe the Commission would reject such a require-
ment. Further, the Commission preemption extends
to policy concerning any waiver of the origination
rule.

12. Q. May a franchising authority establish technical
standards in excess of those required by the
Commission?

A.
1

Yes - (See paragraph 91 of the Memorandum Opinion
and Order en Reconsideration of the Cable Tele-
vision Report and Order ) The Commission will not,
however, assume responsibility for enforcement of
more stringent technical standards. '..ocal authori-

ties should therefore be prepared to assume the
burden of such enforcement.
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13. Q. May a franchising authority limit a franchiseeto
providing services that can be performed only by
the franchisee itself?

A. No - Clearly the concept ofaccess services is to
offer the benefits of a multiplicity of channels
to the public. Thus in Sections 76.251(a)(11)(i)
and (iii), system operators are specifically for-
bidden to exercise control over the program content
of public and leased access channels.

The foregoing responses to your questions should indicate the degrees
to which the Commission will sanction franchise provisions at variance
with its cable regulatory program. Where variances are sought, as for
instance where a franchise calls for extra access channels, greater
channel capacity, or a higher franchise fee, detailed showings will be
required during the certificating process. If such a showing is inade-
quate, the Commission will not issue a certificate of compliance.

It is recommended, therefore, that franchises be drawn to include severa-
bility clauses that will enable the Commission to authorize system opera-
tions without the delay that might be created by the necessity for
franchise amendments.

I hope the foregoing is responsive to your inquiry. If I can be of further
assistance to you, do not hesitate to call on me.

-FCC-



RELATED NEA PUBLICATIONS

Man-Made Moons: Satellite Communications for Schools.

Does "an excellent job of introducing the technology to the
Neil Armstrong. Foreword by Sidney P. Mar land. Published
don with the Council on Educational Telecommunications and
Center of Educational Technology, U.S. Office of Education.
(381-11994)

layman ..."
in coopera-
the National

48 pp. $3.

Schools and Cable Television.

Explains NE A's position on cable television and recommends appropriate
action for local associations. 66 pp. $2.50. (381-41968)

Cable for the Voiceless.
Presents Tony Brown's speech at the 1972 Publi-Cable seminar in Wash-
ington, D.C. Brown charges that "cable is passing the minority people by"
at a time when it could become a powerful device to serve minority needs.
Cassette tape,, $9. (388-11968)

The Wired City and Those Careless Promises.
Presents Fred W. Friendly's keynote speech at the 1972 Publi-Cable semi-
nar in Washington, D.C. Friendly stresses the importance of citizen in-
volvement in protecting the public interest in cable TV. Cassette tape.
$9. (388-11970)

Order from:

NEA Customer Service
1201 Sixteenth St., N.W.
Washington, D.C. 20036
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nea council on instruction
and professional development

The Council is broadly representative of the united teaching profes-
sion and serves as an advisory group to NEA governing bodies and
to the NEA Instruction and Professional Development staff. Council
members, who are appointd by the NEA president for three-year
terms, provide IPD staff a continuing dialogue with practitioners.

Melvin Leasure (Council Chairman)
Elementary Teacher
31155 Milton
Madison Heights, Michigan 48071

Min Koblitz (Council Vice-Chairman)
Elementary Teacher
32 Jefferson Road
Scarsdale, New York 10583

Luis Cano
High School Teacher
6301 Calhoun--#6
Houston, Texas 77021

Joan Jacobson
junior High Teacher
4345 North 99th Street
Wauwatosa, Wisconsin 53222

Robert LipscoMb
High School Teacher
1414 Big Cove Road
Huntsville, Alabama 35801

Idella Lohmann
Professor of Education
2102 University
Stillwater, Oklahoma 74074

NEA Executive Committee Liaison
George G. Gumeson
Junior College Teacher
6500 Soquel Drive
Aptos, Califc.'nia 95003

Marjorie Lowman
Elementary Principal
Schneider School
Farmer City, Illinois 61842

Elizabeth McGonigle
Elementary Teacher
16 Beachurst Drive
Cape May, New Jersey 08204

Doris Ray
High School Teacher
1209 Tenth Avenue
Fairbanks, Alaska 99701

Donald M. Sharpe
Director, Secondary Student Teaching
Indiana State University
Terre Haute, Indiana 48708

Robert Threatt
Coordinator of Student Teaching
123 San Michael
Fort Valley, Georgia 31030

Darlene Wilson
Elementary Teacher
2265 Camino Rey
Fullerton, California 92633

Student Representative
David Currier
Antioch Graduate Student
Post Office Box 161
Henniker, New Hampshire 03242


