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THE COLLEGES AND THE COURTS --

A PEACETIME PERSPECTIVE

by

Robert M. O'Neil

Most of what we now‘descfibe as "law of higher education" was:promnlgated
in a per&pd of crisis, The wvast majority of reeent court decisions involving
colleges:and universities giew out of dismissal or suspension of students for
campus nrotest activities. These cases deal with occupation of buildings,

reaking «f windows, blocking of entrances, disruption of RbTC ceremonies, and
similar confrontations between students and administratidn. Many of these
decisions define (iﬁ coh&iderable detail) the procedures that must be followed
in punishing‘student tfansgressorS' other cases define the range of student
conduct protected by the First Amendment On’any given 'issue of 1ega1r0r
practical 51gn1f1cance to student dlsc1p11ne, one can now f£ind amnle precedent

Thls burgeonlng body of la;‘has remarkably little to do w1th the prlmary
funct1ons of. Amerlcan hlgher eduratlon In normal tlmes'-— which the late
1960'$ eoncededly Were~not‘--‘even student\personnelvadmln;strators aevote a
small fraction of their time to‘stunent nisconduct. Yet‘beeause the ceutts'
wete onened‘tdistudent;pleas short1y befere the nest wavekof expuisiens‘and sus-
. pensione,‘judieiel dockete guddenly became crowdedeWith‘campus.litigation,~‘int,..

a few courts (notably che Western Federal District of Wisconsin in which Madison



resides), the eruption of student discipline cases in the late 60's nearly -

preempted all regular judicial business. Thus it is at least understandableﬁf

ol

how five‘pérrent of the normal activity of higher education accounted for o

perhaps two-thirds of the law of higher educa fon during this formative perlod.

Yetvthe imbalance is perplexing to'the university administrator who must con-
form to the law in hfs routine as well as his crisis work.

‘It is now high time to broaden our perspective on the relations between
court and campus, The Student‘discipline cases nay not quite‘have‘run their
course —-.a'few important issues rsmain sub judice -- but the era that pre-
cipitated this casaload has apparently'ended. What is now;needed'is a set of-
hypotheses about the future of law and hlgher education in the United States.
Thls paper offers just such PLOJeCtlonS, qualified as they must be by the

obviOUS limitations of foresight'and the fmperfections of broad generalization

- within a diverse and rapidly changing system.

Thesge prOJectlons yield no nlear or simple auswer to the question one
mlght appropriately ask -- erl ‘the courts be more or less 1nvolVed in hlgher
educatlon durlng the next decade? There are, in fact, cross- currents and

counter-pressures W1th1n the prOJectlons. On the one hand ‘resort to the

,courtS W1ll very 11kely “ncrease as colleges and un1vers1t1es see ‘new sources

- of protectlon agalnst external 1nterference and pressure' and as hlstorlcally
'excludEd groups assert more, V1gorously thelr clalms ‘to partlclpate in afadem1c~
7[declslon—mak1ng, Moreover any departures from.neutrallty in admlsslons and

employment p011c1e8 are llkely to be challenged 1n court under an 1ncreas1ngly

G

“strict standard of reV1ew In certaln‘ways‘ too, the mountlna f1sca1 cr1s1s‘,

,gof hlgher educatlon may create new 1ncent1ves for lltlgatlon On the other

‘ ;hand the 1mpact of faculty COllECtLVe barga1n1ng may reduce resort to the

lvcourtS he decline of student act1v1sm is almost certa1n LO havn the same
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effect, Perhaps the greatest deterrent to litigation will be the growing
awareness of the heavy costs, both tangible and intangible of taking academic
disputeo to court. The readier'availability of legal services -- to faculty

- groups, to student organizations, to campus ‘administrators -- willpreinforce
this;caution since lawyers knou far bettnr than laymen that one litigates

only as a last resort. Taking all these elements into account, it becomes
difficult if not impossible to,predict which way'the law of higher education

will move in the decade ahead, Let us examine each hypothesis in turn.

1. Colleges‘and'universities will turn increasingly to the courts for

protection against hostile external pressures and intrusions.‘
This is not the place to develop the premise from which this pro;ection

- derives -~ that the‘autonOmy of academic institutions is threatened from
'myriad exterhal forces. Enough has been reported about repressive legisla-.

tion, grand jury inveStigations, hostile goyerning boards,,insensitiye admin-

istrative agencies and the like to reveal a disturbing trend. Our concern is

how the colleges and’universities will respond to these pressures and the
role that lan may playwin their response.

There are several striking examples of.the‘potential‘usefulness of pro-
tective litigation. When the Michigan legislature‘attached a host of condi—
ftions to the l970 higher education budget -~ setting faculty workloads reorffK‘
| dering a&niSSions poliCies and’ constructing rampus fiscal autonomy --‘the‘ )

thOVerning boards of the three maJor univerSities (Michigan Michigan State and

leayne) brought suit An the state courts challenging the lawmakers authority.

S
!

"~Supportive precedent Was more'fully developed in Michigan than fther stateS'
ltwice in the early twentieth century public governing boards had taken the
legislature to court and had prevailed Once again - unless the state supreme“i_

‘court upsets the Judvment of the lower courts —-= it appears that the Michigan

Full Tt Provided by ERIC.



4courts have vindicated the universities and rebuked the legislature for in~-
fringing the autonomy glven‘by the state.constitution to higher education.
Several other examples of-protective lawvsuits might be mentioned. T'When
the Pennsylvania legislature tried‘to'get colleges throughout the world to
report every major‘crime or campus offense committed by any Pennsylvania
student, Haverford College and several other institutions brought suit to
strike down the law. They nere joined as ”friendsiof the‘court” by 41‘otherr
COlleges‘and'univerSities -~ both puhlic and private, from all.parts of the
United,States. " The three—judge.courtfdld invalidate the most offensive pro-

visions of the law on federal constitutional grounds,

The University of Callfornla may never have sued the’leglslature but
.its alter ego -- the Golden Bear Athletlc Fund -- d1d recently obtaln a state
court iﬁjunction agalnst certain practlces and procedures of the National
Collegiate Athletic AsSoclation. While the‘victory‘may have been‘spnewhat
pyrrhic (judging‘by‘Berheley‘s recent and nore serious troubles with NCAA),
the»judgﬁent did anparently’lncrease'the accountability‘of this vastly po&er-
'ful; if whollyaprivate,vregulatory hody.

LesslsuccesSful haﬁe‘been sults by colleges against the regional accredit:‘
'ing'associations~—-‘a‘challenge'by Parsons‘College‘to the Nortthentral Asso-
lclatlon in the‘mld’60's and ‘a later su1t by MarJorle Webster College seeking
’admlsslon (despltellts proprletary character) to the Mlddle States Assoclat")n.

It now seems. llkely that colleges and unlversltles w1ll 1ncreas1ngly seek ;d
‘Jud1c1al rev1ew of a host of statutes, admlnlstratlve regulatlonsv excluslon-‘

lary declslons and even expulsions from prlvate organlzatlons ,Thls is—a;newl

Tprospect for most academlc admlnlstrators, to whom the courts were. largely

f'irrelevant untll the mld 60‘s and then became places where onf was called tob
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 account for a student dismissal, The judicial process does work both ways,

however, and yesterday”s defendant often becomes today's plaintiff.

2. Historically excluded constituencies will increasingly seek the aid

'of courts to gain access to campus decision-making.
A second‘emergentrtrend is the use of courts as a means to participatinm.
To some extent the student protests of the late 60's did open up university.
decision—making for‘groups (particularly students) who had little stake in
the process throughout most‘of the‘history.of highs- educationl For other
:groups, however;kresort to theAcourts may provide comparable access with less
hloodshed. Two recent caSes.may mark the trend. ‘Nearly three years ago a
group‘of graduate students and teaching aseiStants at'the‘Unlversity of
Wisconsin at Madieon asked the senior faculty in the English Department\to
let them attend_departmental meetings, When the reuueSt was refused, the
' students'went to court, claining that state law required departmental deliber-
ations to be open to the public. Since‘the legal‘issue was doubtful, the‘
Judge ordered-the d partment to hold one publlc meetlng to set future poli-
¢les on access. The senlor faculty thereupon declded to open all future meet—
dings,‘thue mootlng the 1aWSu1t The-Department maykwell'haye gOne‘further’
hfthan‘the court wae prepared to‘compel 1t ‘to. go. o S |
| ‘More recently a. black commr Jty organlzatlon in North Phlladclphla broughtd
‘ sult‘ln federal court clalnlng they had been Jmproperly excluded from pollcy

declsions of" the Temple Un1v9r51ty Mental Health Cllnlc 1a communlty'serV1ce

'of the College of Medlclne. The court ultlmately den1ed them the rellef they
"-fsought but 1nd1cated hat clalms to part1c1pat10n mlght be 11t1gated 1n the

‘fouture w1th dlfferent results lf a clearer statutory or constitutional cla1m oy

jﬂ:could be invoked

Full Tt Provided by ERIC.



One need only COnsider the range of‘excluded groups‘to measure the poten-
tial of litigation -- not only students and community organizations,‘but'
alumni,'nonacaéemic staff‘nembers, andvemeriti faculty, all of whom,have>
substantial interests not‘fully reflected‘in existing governance arrangements.
There are lmportant limitations, of course; no court is likely to honor an
abstract cleim to participate unless it is based upon some legal éuarantee
such as a state ”ooen meeting” law or a federal "naximum feasible participa—
tion" requirement.‘ Such statutory hacking is; however,:not hard to find and
"seenms to be increasingly plentiful -- as wltness the current solitude of
Congress for student and cofmunity participation (e.g., Section 1202) in the.

governance of higher education.

3. Criteria which restrict access to higher education will be increasing-

ly‘challenged and will be sustained only to the extent they reflect valid

educational interests.
To date‘most legal challenges'to access policles have focused upon
- exclusion of black students from predominantly white institutions and’of women

trom‘predoninantly‘male institutions.‘ (Although a few publ’c all- female~

colleges eﬁist’ there‘appears to have been no reverse, lltlgatlon by male
hstudents ) - In these areas,‘the answers are: non relatlvely clear —-'the‘
‘lformer as'a result of 11tlgaL10n (sa&e for ‘the Stlll unsettled status of dual
‘-black-whlte publlc systems), the 1atter by recent Congresslonal’dellneatlon
,‘ogi;he>1imits of coeducationrn‘ | |

The hard‘question'that‘remains in the racial'area; of course s that

g of preferentlal admlsslons or. "r*verse dlscrlmlnatlon As the academlc world

”fawalts the outcome of Marco DeFunls su1t agalnst the Un1vers1ty of Washlngton f

: it lS well to place the problem ln context On the one hand a. unlverslty*thatj@g'

Full Tt Provided by ERIC.
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‘that Olympla 1s not Olympus.

"fhfdeclslon 1n the ConnecLlcut case that studentc who establlsh local res1dence

prefcrentially admits minoricy stuéents must-assert something stronger than
an‘altruistic‘desire to help the poor and disadvantdged; On the other hancd,
it will not do for:courtslto invoke (ds did the Suoerior court inkthe DeFunis
case) the bare principle that the constitution is color blind and that any
race~conscious distinetion is therefore invalid, Instead, the validity of
preferential programs -< either for admission of students or fot h1rvn0 of
faculty and staff -- should turn upon a demonstration of educationally valid
reasons for varying or broadening the traditional selectlon criteria. Such

reasons might include doubts about the reliability and fairness of standard-

izec performance predictors. The university's desire to overcome the effects

.
{

of past discrimination againstumrnorities might also be relevant. A profession-
al commitment to make facultieskand student bodies ethnically‘more representa_
tiveiof the natrgnal populationdshould be.persuasive. Or the university‘might
feel . compelled to prepare minority and disadvantaged persons to fill vital
public service roles that white or Anglo graduates cannot effectively assume.
These and other oossible desiderata‘may justify deoartures from traditional
employment or admission criteria -- evenlwhen those .departures are race-
consc;ous orkreflect ethnic:di ferences; of course it is too early to tell

Whichwway\the courts will go:in‘this sensitive,and volatile area, Whatever

the Washlngton Supreme Court decldes abouL DeFunls, howeVer, we must remember

'

If the questlon of race and adm1s31ons may be Wth us for some tlme, it

“is liKely ‘that d1st1nct10ns baaed upon, oeooraphy w111 soon cease to have much
‘ meaning.‘ Repeated y the courts have - rejecred COHSthUt10nal chalTenges ‘to
m'nonres1dent tultlon and gradep01n d1fferent1a1s These precedents are not

xllkely to be overturned _ What is qulte llkely, however is afsupreme Court
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for one purpose (e.g., voting) must be treated as residents of the state for
all other purposes (e.g., tuition and fees). Thus,;only tbose‘students
unlucky or howe31ck enouon not ‘to re21ste“ to vote where they attend college
wodld continue to nay the higher nonresident fees -~ and even they might be
exeﬁpted by proof of eligibilitv to register, whether or not they actually‘

take that step. ‘here are grounds on which tuition-residence might legally

be distinguished from voting-resiinnce and other manifestations of domicile
. " . B k]

- but the distinction seems tenuous. Moreover, such a distinction would not in

any event seem to reflect an educationally valid institutional interest, what-.

ever fiscal basis it might hae. ,
The more difficult constitutional questions lie a bit further down the

road.‘ If and when the present tuition and fee structure is rendered meaning-

less, most public institutions will seek alternatives by which to avert finan-

cial disaster and political disfavor. The likeliest option would be some form

of subsidy or tuition remission payable to students who graduated from high
schools within the state, or whose parents resided in‘the state and/or paid
taxes there for a reduisite period.“Superficially; such devices might seem
as qoestionablejas,the»distinctions they‘would replace.k The courts have always
recogniéed’a conStltotlonalddifference,~howe§er between;barriers or‘obstacles

1mped1ng the out-of- stater and subsldles or preferences favorlng the, in- stater

Vg’The problem here wrll be the pract1cal one of 1dent1ry pv the object of prefer?
: ence once all students become "resldents”lln Lne eyes of the law.‘ Much thought
t:and attentlon w1ll undoobtedly be‘dcvoted to these qdestlons evern before the. .

”SUpreme—Court‘speaRS' for the impact’of a‘decision‘favorable”tO'the Connecticutt

ostudents could be sudden and drast1c for all of publlc hlgher educatlon

Whatever ma happen w1th preferentlal admlss1ons and nonre51dent tultlon

.3‘restr1ctions on access to beneflts of”hlgher educatlon are llkely to be Judged




increasingly in terms of educationally‘valid interests. Take,'as a further
cxanple, thc aft of ceses‘seemlv campus recognition for hoﬁoseﬁual or Gay
Liberation grouoa. Some public agencies and inot;-utlons may constltutlonally
be able to deny certadn benefits to homosexuals; several federal cases have
so held with regard, ior‘examplc, to securlt) clearances and other sensitive
berefits. But the needs and interests of a university are different -- as
. -, trial courts in California, Oklahoma’and Georgia have recentiy held -~ so
that the distinction'between heterosexual and homosexual gronps is hard to
defend; (Tt may‘be a different’matter, of course, if the charter openly urges
Violation of valid state criminal 1aws, but thatvis not‘the typical‘situation;)
The question to be asked‘in such a‘case is whether some uniquely edncational‘
horkacademic‘interest ofaan institution of higher learning justifies such a

restriction or distinction.

4, The financial plig hL of higher education will 1ncree,1ngly;1nv1te

t

litigation over the allocation of resources.

‘Let us assume, as ali‘rndicators.warn,'that the‘cnrrent austerity of
‘American higher education will persist for some time;‘ There iskalready‘somei
iev1dence that courts will become 1nvolved in nhat are really drsputes about

v the allocatlon of tlnanclal resources "ﬁecent snlts, for examp1e5gto‘compe1

- disclosnre”of‘budgetsdand{faculty‘and‘adﬁinistrative‘saiaries realiydrefiect L
kthis‘impetns'.in good‘tines the:plaintiffs wouid:be‘lessaankions:to”see and
nthe defendants probab y 1ess anx1ous to w1thhold f1nancra1 data: that hane beenﬁ_

'

Vh;the subject of these suits.

4

T

AlthouOh there 1s no. eV1dence yet of 11t1gat10n about resources between

_individual members of the academic communlty, there are a few 1nter~un1t

chtrove; ies‘ There has been an 1nterest1ng battle 1n Lhe fedaral courts

Aruitoxt provided by Eic:
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over the allocation formula between the two-year and baccalaureate units in
the City Unlverswty of Wew York -- resolved albeit'inconclusively ir. favor
'oF the present formula or perhaps simply against judicial 1nterventlon.
Another recent CUNY case -- the ursuccessful challenge by the faculty union‘
to the legislative moratorium on sabbatical leaves - also reflects an inclin-
ation to litigation resource allocation questions.

ﬁost interesting in this regard is a suit recently filed by the faculty
of‘a small two-year college in Southern Washington. The suit challenges the

authorLty of the system—w1de governing board to: override an agreoment nego-

‘tiated with the local board for a salary 1ncrease hlwher than the statc board

had allowed. The system‘board apparently claims the lower rate is requiredkby
the level of state appropriations; the faculty claim;that the'localnboard
should be alloWed‘to’use local funds for a larger increase if it(so:chooses.
The case implicatzs not only the specific financial questions;vmnch more im-
portant, it uses fiscal‘issues as a way of testing local autonomy and the‘uhole
set of relations between system and camousuadministration.

‘As the f1nanc1al pllght of Amerlcan colleges and universities worsens

resort to the court on flscal matters is likely to increase, desp1te the

fhiOh costs of lltlgatlon. :Competition between public and privatetsectors‘may,ﬁ
‘ result in lawsults :4'challenges by publlc campuses for'example;itorthe_eligi—
;bllltm of certa1n church atflllated pr1vate campuses for state assistance.?d

: (The premlse of such challenges 1s only part1ally sound itWis far.frOm‘clear;

1n states llke New York New Jersey, Pennsylvanla and Maryland Lhat a reduc-*‘

”‘tion 1n the number of ellglblle prlvate coTleges would rncrease support for e .

i

:'the publlc 1nst1tutlons. Y°t admlnlstrators 1n the. publlc sectors cannot be“3

5xfb1amed for look1n5 longlngly;at the mllllons newlj channeled to once proudlyj;"}"

‘:f}"independent”;colleges,;”In”these and otherflectors the f1nanc1al p1nch 1s
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‘ ~alnost certain to force into the courts many conflicts over resource allocation,
;,that are more properly politi cal -- thus reaffirming de TochieVille s comment
‘that almost: all pollti :al controversies in the United States’ eventua]ly Wlnd

~iup in the courts..

5.. As‘state aid to inuependent colleges and universities increases, the. -

consti'rutiona1 LlSLlnCtlon between "public” 1nd ”private higher education

‘Wlll diminish

Governmental suovention of private higher‘education 1is almost certain to’
increase;until it,becomes universal. ‘Even in California, where the state”
constitution‘purports to‘forbidaany aid to private‘schools; nearly 90% Of the
'state scholarship funds go to private campuses enrolling about 12/ of the’stu-
:dents'in the‘state and the private medical schools. are now eligible for very‘
‘generous‘per student stipends. Across the‘country, Lbe plight of the private
' ;sector combines w1th its latent political power to make rising public support
“f Virtually ineVitable.‘ Acceptance,of public;funds Will ‘however,icarry a

Llcértainiprice -< the loss of the constitutional autonomy long enJoyed by the
‘non;tax supported‘colleges and universities.

Historically the courts ‘have held that ‘private’ institutions were beyond

’the reach of the Fourteenth Amendment (and the Bill of- Rights) because those

: p~lguarantees applied only to state actionf ‘As late as 1968 federal courts

:greaffirmed that principle in declining to hear student suits for reinstatement
kbrought‘against such larﬂe and important but technically private institutions
ras Denver and Columbia —-fdespite, in’ the latter case;:the receipt of over '

| $10 million per year from federal state and city governments and extenSive

( control (unique to New York) by the state Board of Regents Since then the

1
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tide has begun to turn, in recognition of the essentially "public' character

of some ''private' universities; their acceptance of substantial public bene-

.

‘its, both tangible and intangible; and the extent of governmental regulation

wf private higher education. Thus, tiny Wagner College on Staten‘Island was
held potentially subject to the Constitution because stateylawhrequiredpit to"

o filefstudent conduct rules in Albany as a condition'ofkeligibility'for state

aid. . A similar decision was reached with regard to Hoftstra;University, with

kthe,courtkstressing the receipt of state and federal funds forlland acquisition

and building construction, among other purposes, QOutside New,York‘state,‘how—
ever, the ‘law ‘has still changed little, o

Theicase has not‘yet ariSen that will‘squarelyktest‘the issue.“Answers
might;have‘been‘provided had Professor‘BrucetFranklin filed hisfreinstatement

case against Stanford‘University'in.federal rather than state court. In a

‘federal forum,.some 'state action" would have had to be shown before -any conf
]stitutional ciaimsbcould‘beﬂheard. Stanfcrd would be the perfect veh1c1e for
a test'case.‘ Though formally Drlvate aud prlmarnly supported by non-publlc
’funds; w1th a seLf perpetuat1ng governlng board Stanford draws llfe from a
hSpecial‘sectlon of the Californra Constltution,:ds'one;of the,largest academicn
»recipients of‘federal research and deVeiopment funds ‘has 1tskown le Code, 1ts“
‘Vown police-and‘fire departments operates the c1ty hosp1ta1 .and ‘even runs a
.klnd of ”company town” in whlch many of the feculty res1de.k A quarter centurp :

‘ago the Supreme Court held certaln constltutjonal guarantees app11cab1e to a-.

small company town desp1te 1ts exc1u51ve1y corporate ownershlp and management

Since that time other cases have su?gested that prlvate actlon whlch becomes

heav11y lnterdependent wrth government or whlch exerclses essent1a11y govern-
mental powers 'may be subject Lo constltutlonal safeguards though prlvate owner-_ﬂ

ship is not'dlvested.} Sufflce it to say; wherever the maJor break comes,vthat



this "double sta andard" of higher education law will not last forever.

6. The spread of faculty collective bargaining will reduce litigation

by faculty but mav increase litigation against faculty.

Durjng the last ceveral years; as student d1sorder has sub51ded and
faculty activism intenslfrcd, the proFessor has 1ncreas1ngly replaced the
student as plaintiff in the courts; That trend 1s likely to continue up to
a point. Where collectrve barga ining takes overz lltlgatlon by facu‘ty mem—
bers may‘diminish,kfor two separate reasons.’ First; the courts have frequently

been used for resolution of grievances that would be settled by different

: channels under a collective~bargaining agreement., A lawsuit might still

represent a last resort, to be sure, but it would not be the first resort as

it is‘'now perceived by 'instructors to whom no internal grievance machinery is

Vavailable;

3

Second ‘many of the recent raculty suits have been encOuraged and even

:financed by faculty organlzatlons -- NEA AAUP and ATT - that are keenly
competlng for faculty Support on: many canmuses When these contests have

bbeen declded the. current catalysts will largely d1sappear The interest‘in

lltlgatlon for faculty r1ghts Wlll not van1sh but substant1al d1m1nutlon

seems probable. -

On'the;otheruhand collective bargaining may bring more'laWsuits against

Vfaculty members and organlzatlons. Dur1ng the early fall of 1972 suitstwere
abflled by student groups to enJoln faculty strlkes at communlty colleges in

“Plttsburgh and Phlladelphla Apparently, in. both 1nstances the f111ng of the

© . suit hastened a strlke settlement though nelther Went to a Judgment on the-

Q

fmerits. Postponed for another day Were such 1ntr1gu1ng 1ssues ‘as . the legal
‘:vstatus of a student s clalm to an unlnterrupted educatlon and the anomalous
ylrole ot the adm1n1str?tlon qnd the board 1n a lawsult ostens1bly between

“F MC .
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stude.cs and faculty. It is too early to tell whether these suits mark a
trend; at least they introduced the possibility of asking the courts to force

faculties back to the classroom.

7. .The high tangible and intangible costs of litigation will‘tend to

deter resort to the courts. by all parties, v whlle the Wnpact of each court

decl yion wlll wwden and the prospect of suit will accordlngly shape- conduct

" on the.campus.

" T.aymen typically have  little appreciation of the enormous costs of going
to court,: These costs cannot be measured solely in terms of money. One must

also take account of the time diverted from other duties, the  potential divi-

‘siveness of litigation between campus constituencies, and the grave risk.of

a bad but binding decision from a court unfamiliar with academic life. Any

student, faculty member, administrator, or trustee who has been through a

“major lawsuit appreciates these costs, hut the lesson isAnot;well learned

“vicariously.

VAs awarenesskof theseftangible and~intangible costs spreadS‘throuwhout\

:

‘the academlc communlty, resort. to the courts 1s llkely to d1m1n1sh --~desp1te

the court- seeklng pressures descrlbed earller.‘ Paradox1ca11y, the 1ncreas1ng

“avallablllty of legal serV1ces -- more students attorneys ‘faculty union

S

nﬁlawyers and local counsel in - statew1de systems - w1ll reduce lltlgatlon for

~‘prec1sely this reason. The real lawyer knows (as his telev1s10n counterpart

P

seems not to) that he 1is pa1d prlmarlly to stay out of court except where no

~other avenue of redress ex1sts.p Publlclty about the expense to Stanford of

defendingjthe Franklin,suit ‘or to. the Unlver51ty of Mlnnesota in the McConnell ’

w(homosexuai librnrian)kcase,%or to both_sldes in recent,faculty[nonreapp01ntment‘1‘

" ‘cases, may serve to‘spurfearly settlement,
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Meanwhile, the precedential ~alue of each case that does go to court
will magnify as people come to realize how costly the judgment is. Moreover,

the sharing of information about court decisions becomes progressively bette:

-~ not only the Chronicle of Higher Education and several special publications -
aimed at college'and university attorneys, but new‘columns or‘sections on law
in many periodicals designed for the non—iawyer administrator. It is true .
that a little law is“sometimes'a dangerous thing;sbut‘the greater sophisticaf
tion of the administrator-client usualiy makes the campus attorney's job
easier‘and‘more rational. .

F1na11y, the conduct of all parties_ w111 1ncrea51ng1y respond to rullngs
they know (or fear) a court might make if the issue were adJudlcated Once“
it is‘clcar‘that being sued carries risdeeven if a favorable decision is

assured -- as it hardly ever is in real like -- then the avoidance mechanism . .

becomes increasingly powerful. A threat of suit, if it is sincere, may be as

effective as the'actualnfiling of suit. That would not have been the case
ten‘or probably even five years ago, when academic administrators either
believed they could not be sued or would in any event be vindicated.

This set of speculations is far too,superficial for'a,lawyer,,even”one

‘who is trying to generalize as he looks at the future; Yet it is the best"

that time permits. - 'The picture that emerges is quite mixed, ' There is some’
cause‘for”optimism here, and some cause for pessimism; There are certain

varlables in thlS plcture that can be controlled to a degree, w1th probably

3 impact on the trends prOJected here. Sufflce it for the moment to say that
Vthese years ahead W111 not be easy ones, nor w111 the 1ega1 innocense of the

pre-1967 era ever return to campus, however-tranquil,thejstudents may be.‘




