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Preface

Disability insurance benefits are payable under T.Ile 11 of theSac Security Act, as amended, to bull% ideal" who meet the
statutory conditions of entitlement. One -uch condition i- theclaimant's -inability to engage in any -ubstantial gainful activityby reason of any medically determinable physical or mental im-
pairment" which meets the requisite time factors. This has pre-sented unique problems at all adjudicatixe levels in the Social
Security Administration. but particularly to the Bureau of Hear-
ings and Appeals (BHA) which has the responsibility for de% el-
oping and documenting records in order to make informed dec
slot.. and for meeting the evol% ing views of the Federal courts
when judicial review is -ought.

While the initial area for the development of evidence to deter-
mine if a claimant may I e entitled to disability berefits is medical,
once the evidence is sufficient to establish a prima facie case of the
claimant's inability to engage in work for which he is demonstra-
bly qualified, the record must be amplified to include evidence as tothe claimant', ability to transfer proven skillsand utilize mate-rial aptitudesto perform other work in such manner as would
establish his ability to engage in other types of work which would
constitute "substantm l gainful activity"

The Bureau of Hearings and Appeals has been faced with an
unprecedented problem of developing techniques for identifying
sources of such vocational evidence and including it in the hearing
record. Obviously, the key to any solution was locating qualified
individuals who could testify as expert witnesses concerning the
claimant's apparent capacity or incapacity to utilize his skills and
aptitudes in another type of work predicated on the relevant evi-
dence in the record, medical and nonmedical, fixed or variable.
Through the cooperation of the American Psychological Associa-tion and the American Personnel and Guidance Association such
individuals were located and placed under contract to testify as
impartial expert witnesses where the record reflected the need for
such opinion evidence.

The second aspect of the problem was in securing judicial
acceptance of' such evidence, which was without significant judi-
cial precedent, although similar use of opinion evidence in other
analogous fields is well established After 10 years of experience,
it is appropriate to evaluate the use of vocational testimony by
this Bureau and of the reaction of the judiciary to such utiliza-
tion.

The evaluation is for the benefit of those persons who are in-
volved in the pc ogram. Nonetheless, candor suggests the desirabil-



ity of noting that the various articles represent the views of the
authors and are not necessarily the policies of this Bureau. Espe-
cially is this true since what is said today may be modified tomor-
row as the program continues to evolve.

H. Dale Cook
Director

Bureau of Hearings and Appeals
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Introduction
This monograph has been prepared in response to the requests we
have received for information about our program and how weview its past, present and future in relation to the claimants, the
public, and the professions we serve.

The monograph has been arranged to offer the reader maximuminsight into not only the role of the Vocational Expert, but his role
as viewed as one factor interdependent with several others in thetotal context of the adjudicative process of the Social Securitydisability program. Emphasis is given to its genesis and evalua-
tion, emphasizing the concept of forensic vocational psycho!ogy.

We believe this information will provide potential VocationalExperts, new Hearing Examiners, and others already familiarwith the program, helpful insight into the problems we have faced,
are facing, and how we plan to resolve them.

Because the past .s often prologue, we present a glimpse of the
Social Security disability program's history ; because the presentis "where it's at", we include some of the problems with which weare currently confronted : because the future depends significantly
upon our preparations, we discuss some of our plans.

This seems to me to be the appropriate place at which to
acknowledge the contributions of the authors of the various arti-cles and of others whose advice and efforts were necessary tobring this work into being.

The preparation of the monograph was under the guidance of a
committee composed of Robert B. Hannings as Chairman, Pr.
Daniel Sinick and Dr. Philip Ash. Mr. Hannings was Assistant
Bureau Director at the inception of the program and was particu-
larly well-qualified to oversee the preparation of the material.
Daniel Sinick and Philip Ash are two of our most experienced and
informed Vocational Experts.

The motivation and drive to undertake and complete the compi-lation was furnished by Mr. Louis Zinn, Vocational Consultant
Program Administrator. In addition to preparing the material on
our judicial experience, Mr. Alvin Orlowek, Chief, Case Analysis
and Assignment Section, Civil Actions Branch, Division of Pro-
gram Operations, furnished invaluable advice and assistance.

My assignment to coordinate the activities of the Division of
Program Operations and the committee was made simple by the
unstinting efforts of those named above to whom, on behalf of the
Bureau, our thanks is extended.

Harold B. Siegel
Assistant Bureall Director
Program Operations
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t halite'. 1

Background and Role of the oeational Expert
in the Social Sectirit Proorant

In retr,,,pett. the Sot provrar: repre,nt,
not roeosm of the interaction anti reaction among On three
branches ot g-okernment----leyi,lank e. ext.) Wive and kali( ial. It is a
typical example ot the attempt by an ddministratike agency to
implement Congre,sional w di and intent. only to lie frustrated by
the judiciary : then turning to the Congre,. for assistance in over-
(-online these I rustration-.

Beginning in 1 ,15, several attempt, were made to est!iblish a
disabilit program undo:. 'Title 11 of Inv s0c.;aI.. security Act. Con-
gress rejected these attempts, basically. because it feared that the
Trust Fund would meet the -.arne fate that befell iwzurance compa-
nies during the depression of the 193%1. when claims for disabil-
ity (many bordering on the fraudulent ) reac:!«I such proportions
as to Jeopardize the financial structure. of many of these compa-
nies compromise Nt a- reached in 195-1 The initial legislation
look the form of a "disability freeze!" w:th no cash benefit; paya-
ble. An indivi, rrl who wa; disabled Would hake his wage record
"frozen" at the "posit of disability" This would have the !!flect of
increa,ing (or at least not decreasing) the amount ot retirement
or slirvi. Jr', benefit. whirl, might later In' forthcoming. Secondly,
Congress made it clear (at least to the Social Security Administra-
tion) in it deliberative reports, that it wanted a "conservative
program", by reouiring that entitlement be established only by a
show ing of a "severe" impairment which prevented fine from en-
gaging not only in hi i.rior or customary work, but (thy type of
substantial gainful aril% ity. Moreover, to allay fears that claims
would be paid on mere allegations of pain and other subjective
symptom., the law required that the impairment be "medically
del ermi nable."

The Social Seeuitv Administration attempted to carry out t'on-
gresional intent, both in it adjudicative policies and in writing
the Regulations rely ant to the disabili program. The courts
were in many instance:, reluctant to accept this approach, mani-
festing their reluctance l declaring the Regulations invalid on
the ground they were more restrictive than the statute, or by
point i tg Co the traditional Judicial position that remedial legisla-
tion, such as the Social Sec unity Act, should be liberally construed.

In Social Security amendatory legislation pro% idol
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monthly disability insurance benefits for eligible disabled individu-
als, age 50 to 64, inclusive. It also provided monthly benefits effec-
tive January 1957 for disabled children, age 18 or over, of retired
or deceased individuals, provided the child's disability began be-
fore age 18.

The 1958 amendments provided for the payment of benefits to
qualified dependents 1 including disabled children age 18 and over)
of individual,: receiving disability insurance benefits. In 1960, the
age 50 limitation for receipt of cash benefits was eliminated.

Despite the inroads made by the judiciary, Congress, in tacit
approval of the manner in which the program was being adminis-
tered, took no action to alter the basic definition of disability until
the 1965 amendments. At that time the statute was amended by
liberalizing the technical requirements for the disability freeze
and for disability insurance benefits. Also, the requirement that a
person'A impairment must be expected to be of long continued and
indefinite duration was eliniinated. In lieu thereof, the legislation
provided that an insured individual would be eligible for a disabil-
ity freeze and benefits if he was unable to engage in substantial
gainful activity by reason of an impairment which has lasted or
can be expected to last for a continuous period of at least 12
months or result in death.

Under the statute, initial and reconsidered determinations are
made by State Agencies (known as Disability Determination
Units) in each of the 50 states, District of Columbia and Puerto
Rico. These determinations are reviewed by the Bureau of Disabil-
ity Insurance, SSA (the administrative agency in Baltimore)
where they are approved or rejected. This procedure applies to the
two prehearing adjudicative levels. If, after the reconsideration
determination, the claimant is still dissatisfied with the determina-
tion, he may request a hearing before a Hearing Examiner of the
Bureau of Huarings and Appeals, Social Security Administration.
The hearing *,field at a place convenient to all persons involved
and a verbatim hearing record is established. The Hearing Exam-
iner in his decision may either affirm or reverse the prior adminis-
trative decision in whole or in part. The Appeals Council of the
Bureau of Hearings and Appeals., Social Security Administration,
may review the decision of the Hearing Examiner at the request
of the claimant or on its own motion and issue a derision affirming
or reversing the Hearing Examiner. If still dissatisfied, the claim-
ant may obtain a judicial review of the final decision by the U. S.
District Court. U. S. Circuit Court of Appeals, and perhaps the
U. S. Supreme Court.

Statistically, approximately 70c; of all claims are allowed at the
first two administrative levels. The vast majority of these cases
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are so-called medical allowances. That is, the ..._oical evidence
describes impairments of such severity as to be presumed suffi-
cient to render impossible any and all significant vocational en-
deavor. In a much smaller number of claims, benefits are paid,
although the impairment is of a lesser severity than that described
above, if the individuals are of advanced age (late fifties or be-
yond) ; have little or no formal education ; and a vocational back-
ground that has been confined to arduous unskilled jobs.

On the other side of the coin, the majority of denied claims are
of two types. One is where the objective medical evidence fails to
establish a credible medical basis to explain subjective complaints.
The second type of denial are those where the described impair-
ments preclude the individual from performing his former or
usual work, but are not so severe as to preclude all vocational
activity. At this point, consideration is given to non-medical fac-
torsage, education, and work experience. If in light of these
factors, it is believed that the claimant has the qualifications to
perform other types of work, the claim is denied This is in order
to carry out the mandate of Congress that disability benefits are
not payable solely on the basis of occupational disability. The
Congress had considered the possibility of an occupational disabil-
ity test similar to that of various State Workmen's Compensation
laws, the Civil Service Commission test, and private insurance
companies, but in the final analysis, rejected this for a total and
permanent disability test. An administrative agency must admin-
ister the law enacted by the Congress even though certain social
objectives may not be met, or some possible inequities may res'!lt.

Within this background of the disability program, we can turn
our attention to the roles of the Hearing Examiners and Voca-
tional Experts in the overall administration of the disability pro-
visions of the Social Security Act.

The term "Hearing Examiner" defines the nature of his duties.
His time is spent in conducting hearings and writing decisions
thereon. It is the Hearing Examiner's duty, as trier of the facts, to
consider the evidence and to render a decision on the basis of the
entire record, including the evidence initially adduced at the hear-
ing. His position is quasi-judicial in nature. He has a duty to reach
his own conclusions on the facts and law in accordance with the
statute, regulations and appropriate precedents. He has a dual
responsibility in that he must safeguard the claimant's interest to
the full extent of his rights and also safeguard the Government's
interests. Of equal importance is his duty to insure that benefits
are paid to those who meet the requirements set out in the law and
to insure that Government funds are not paid out to those who fail
to meet such requirements.

3



Under the law, fitments are denied to those individuals w110
establish as of the appropriate time that they suffer from impair-
ment; which preNent them from engaging in their former work,
but who still retain the physical and mental capacity to perform
other significant occupations For tilt, first few years of this pro-
gram, this type of case was denied On assumptions based on
"common knowledge" insofar as vocational factors were con-
cerned. There was little concrete evidence, medical or otherwise, to
show whether the claimant did, in fact, have occupational skills
which could he transferred to work less physically demanding
than that NN hich he formerly performed.

In November 1960 a decision was rendered by the U. S. Court of
Appeals for the Second Circuit in Kerne) r. Fie in ming
(283 F. 21 916) which materially changed both the administrative
and judicial approach to these cases. The court held that a denial
of disability benefits could not be sustained on the "mere theoreti-
cal ability" to engage in substantial gainful activity. Rather, held
the court, where a claimant for disability benefits has presented
evidence to show that he is precluded from engaging in his usual,
prior or customary occupations, there is a burden on the adminis-
trative agency to produce evidence showing what other work, if
any, he can still do, and what employment opportunities in such
work are a railabbi to him. This case enunciated the requirements
that have become known as the "Kerner criteria The court fur-
ther made it clear, in the context of the fact situation, that these
criteria encompassed more than the claimant's physical or mental
capacity to perform a specific job, and included such factors as his
age, education, and past vocational experience. The court also com-
mented that "it should not be hard to provide evidence as to what
work the plaintiff can and cannot do, and the Secretary's (,xpertise
should enable him to readily furnish information as to the employ-
ment opportunities or lack of them, for persons of plaintiff's skills
and limitations."

The interpretation of the Act set forth in the Kernel. decision
was accepted by the Social Security Administration. The primary
change impelled by the decision was the placing in the record of
vocational evidence much of which was commonly known, but the
greater part of which was obscure or controversial.

Initially the Social Security Administration attempted to meet
these requirements by citing selected government and industrial
studies. These studies showed the results of surveys reflecting
information that individuals with certain impairments were pres-
ently. or had been in the past. engaged in various types of occupa-
tions in American industry. This approach, while successful in
some cases, was soon rejected by several courts, in biding several
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Courts of Appeals, as being too theoretical in determining whether
there were employment opportunities available to disability claim-
ants who were unable to perform their usual jobs. Essentially, the
studies were criticized because they were not related to the indi-
vidual claimant, with his impairments, age, education, and work
background. Consequently, it became necessary to seek other
methods which would overcome the objections and criticisms lev-
ied against this textbook technique. For this reason, it was decided
to employ Vocational Experts to testify at administrative hear-
ings, at which time these expert witnesses would address their
testimony to the claimant's particular and highly individual situa-
tion, in an effort to satisfy the Kerner criteria. The cooperation of
the American Psychological Association ai,c1 the American Person-
nel and Guidance Association provided access to such persons.

The use of Vocational Experts has been accepted and approved
by every Court of Appeals, and by virtually every District Court.
However, subsequent decisions refined and expanded the original
Nerner criteria to such an extent that certain changer in the
qualitative aspects of vocational testimony were required irrespec-
tive of the policy position of the Administration.

The first of these decisions was issued in September 1964 by the
U. S. Court of Appeals for the Fourth Circuit in the case of Cyrus
v. Celebrezze (341 F. 2d 192). This decision was important for two
reasons. First, the court required that the Department produce
evidence to show that the work a claimant could do existed in the
community in which he lived. Secondly, the court rejected the
vocational testimony because the consultant had relied "exclu-
sively" on the Dictionary of Occupational Titles and ancillary
texts in testifying on the subject of employment opportunities
available to the claimant. The court held that the Department's
burden on this issue could be sustained only if the expert con-
ducted an independent investigation of local employers to ascer-
tain whether they would employ individuals with the claimant's
impairments and work background. Following the issuance of this
decision, and prior to the 1967 Amendments to the Social Security
Act, the Courts of Appeals for the Third, Fifth, Sixth and Tenth
Circuits issued decisions applying a "local availability of employ-
ment" test, as had numerous District Courts.

In October 1966 the Kerner criteria were further refined, this
time on the question of what constituted "availability of employ-
ment." Prior to this, there had been no judicial decision which
defined "availability" in positive terms. It was generally found
that the term implied something more than the mere existence of
jobs within a claimant's physical capacity, but less than actual job
vacancy. The U. S. Circuit Court of Appeals for the Fifth Circuit
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in Ga ?yin( r r. Sin 1th (368 F. 2d 181), defined "as ailabilit" as the
"reasonable opportunity to be hired if the job were open v rill
applications; for employment were being taken." The court further
amplified its definition by stating: "If a physical or mental impair-
ment prevents one from obtaining a job, or from even being con-
sidered for the job, he is just as unable to engage in that activity
as he would be were he unable to perform the work after he had
obtained the employment." Thus, there was an ever increasing
trend on the part of some of the courts to establish an employabil-
ity test, rather than a disability test.

The foregoing discussion indicates the extent to which the
courts imposed a progressively greater evidentiary burden upon
the Social Security Administration with regard to the vocational
or non- m'dical aspects of adjudication.

After being made aware of these court decisions, Congress, as
of January 2, 1968, clarified "disability" to reaffirm its original
intent in regard to severity. The statute now defines "disability"
(except for certain cases of blindness) as the inability to engage
in any substantial gainful activity by reason of any medically
determinable physical or mental impairment which can be ex-
pected to result in death or which has lasted or can be expected to
last for a continuous period of not less than 12 months. It further
provides that an individual shall be determined to be under a
disability only if his physical or mental impairment or impair-
ments are of such severity that he is not only unable to do his
previous work, but cannot, considering his age, education, and
work experience, engage in any other kind of substantial gainful
work which exists in the national economy, regardless of whether
such work exists in the immediate area in which he lives, or
whether a specific job vacancy exists for him, or whether he would
be hired if he applied for work. For purposes of the preceding
sentence, (with respect to any individual) "work which exists in
the national economy" means work which exists in significant
numbers either in the region where such individual lives or in
several regions of the country.

Today, to establish _disability, the claimant must show chat he
has an impairment or combination of impairments of serious pro-
portions. Although it is not necessary for the claimant to be to-
tally helpless to demonstrate he is disabled, the statute is not
satisfied by merely demonstrating that he is no longer able, at the
time of alleged disability, to engage in his previous or customary
occupation. He is required to clearly establish that his disabling
condition has resulted in an inability to engage in any significant
gainful activity. Thus, a claimant who was a heavy equipment
operator, who loses a limb in an accident, may be disabled in
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terms of returning to his previous occupation, but obviously the
loss of the limb does not necessarily preclude his working in an-
other position. He must demonstrate that the loss of the limb
makes it impassible for him to function in any job whether that
job be below or above his previous occupational level, It should be
noted that the rehabilitation potential of a claimant is not the
issue and is irrelevant to his obtaining or not obtaining disability
benefits.

While as a matter of law it might be mitended that it is the
claimant's responsibility to affirmatively establish by a preponder-
ance of the evidence of record with respect to all factors of entitle-
ment, many of the courts have concluded that, at some point in a
case, the burden of proof shifts to the Administration. The extent
to which this has become an issue is not too important, Histori-
cally, the Social Security Administration aids claimants in devel-
oping their claims Thus, when a disability claim is pending before
a Hearing Examiner and he is of the opinion that the testimony of
an expert witness is material for amplification or clarification of
the record, he not only may, but should, call such a witness. When
he does determine that testimony from a Vocational Expert will be
necessary, he requests a member of his staff to obtain one for the
case under procedures designed to assure impartial selection. The
Hearing Examiner has no substantive contact with the vocational

tness except in writing, or in open hearing, Any correspondence
between the Hearing Examiner and the vocational witness is made
a part of the hearing record.

The Vocational Expert is present during the entire hearing so
that he will be familiar with all the evidence. He is also given an
opportunity to examine any new documentary evidence submitted.
Ordinarily, he is the last witness, in order to insure that his
testimony is based upon the entire record. The claimant's attor-
ney, and the claimant himself (if not represented by an attorney),
may question the Vocational Expert on any pertinent matter.

It is the Vocational Expert's function to testify as to whether or
not an individual is, or was at the relevant time, able to engage in
specified occupations with only the normal period of training and
orientation usually given new employees. The Vocational Expert is
neither expected nor authorized to testify (or volunteer an opin-
ion) as to whether the claimant is under a "disability." The Hear-
ing Examiner alone has the responsibility for deciding this ulti-
mate legal issue. Similarly, he is not expected to express an opin-
ion regarding the severity of the claimant's impairments, physical
or mental. These are medical matters within the competence of
physicians.

His testimony will normally be predicated on assumptions posed
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by the Hearing Examiner with respect tc the claimant's residual
functional capacity. In each instance he will be asked whether
there are fields of work and jobs within those fields of work to
which the claimant can realistically transfer his skills, as of the
pertinent time, considering his demonstrated prior vocational
achievement and the residual functional capacity assumed. The
testimony should be completely responsive to, but not go beyond,
the Hearing Examiner's hypothetical question (s).

In all cases, it is imperative that the Hearing Examiner and the
Vocational Expert remain objective. The Hearing Examiner has
no interest in the case other than to conduct a fair hearing, obtain
a full and adequate record, and thereby make a determination
based on fact. The fact the Vocational Expert's fee is paid by the
government must not influence the objectivity and impartiality of
his opinion.

Two basic vocational issues are contained in the statutory defi-
nition noted above. First, what kind of work, if any, (transfera-
bility of skills) can this claimant do in light of his prior work
activity and residual functional capacities considering his age,
education, training, and experience? The second issue concerns the
existence of such appropriate jobs, their numbers and general
location.

To respond to these two issues requires considerable background
analysis and preparation for a specific hearing, particularly for a
Vocational Expert who has never testified in a quasi-judicial set-
ting or without the benefit of psychological tests. The Vocational
Expert has a dual task : (1) to evaluate and analyze the claimant's
capabilities and experience, and (2) to furnish accurate occupa-
tional information tailored to fit both the claimant and the labor
market in his region, as well as nationally.

It is vital that any jobs suggested as appropriate (transfera-
bility of skills) for the claimant be of a realistic nature. They
should reflect (1) physical requirements and working conditions
which will not aggravate his impairments and (2) occupationally
significant characteristics demanded by these suggested jobs which
are in consonance with prior work experience and require a mini-
mum of orientation and training. This places the occupational
evaluation on a placement level and takes the individual essen-
tially as he is.

In transferring skills, the Vocational Expert must clearly enter
into the record how he "bridged the gap." For example, a claimant
who worked as a cabinetmaker may not be able to perform his
previous duties because they are too strenuous, but can perform
light activity. The cabinetmaker job requires the following occupa-
tionally significant characteristics : manipulative dexterity, eye-
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hand coordination, ability to comprehend and apply mechanical
principles. If none of these characteristics has been impaired, he
should he able to transfer these work characteristics to light jobs
within a field of work related to ,.abinetmaking or to other fields
of work requiring similar occupationally significant characteris-
tics. Specific jobs should be identified.

In the area of transferability of skills, extensive knowledge of
and expertise in the use of the 1965 edition of the Dictionary of
Ocenpatinnal Titles (DOT) and its supplements are invaluable.
The DOT is also of inestimable utility in providing standardized
definitions of sedentary, light, medium, heavy and very heavy
physical activity which may be incorporated into the vocational
expert's testimony.

Concerning the existence and numbers of jobs, the second voca-
tional issue, the Vocational Expert will be asked to provide the
numbers and locations of each job mentioned and to indicate the
source of his information. It is the Hearing Examiner's responsi-
bility to decide whether this information is sufficient to satisfy the
statutory requirements warranting denial of the claim.

The most persuasive testimony concerning the numbers of exist-
ing appropriate jobs is based on personal knowledge resulting
from contacts with employers and observation of the jobs as they
are performed. This type of knowledge should be developed as a
part of the expertise brought to the hearing by the Vocational
Expert.

Vocational surveys of business and industry conducted by Voca-
tional Experts and those conducted by State Employment Service
Agencies are excellent sources of information. They should not be
relied upon exclusively or quoted verbatim, since they are a sup-
plement to, rather than.a substitute for personal knowledge.

The following, pages illustrate the typical data found in reports
of vocational surveys conducted by a Vocational Expert and a
State Employment Service Agency, respectively. Identifying infor-
mation has been purposely deleted.

In conclusion, the Vocational Expert provides opinion evidence
in an impartial objective manner in order to promote a sound
decision by the hearing examiner, whether it is an allowance or a
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Chapter II

Role of the Vocational Witness
at the Disability Hearing

Houston T. Eddens

The use of Vocational Experts in hearings for disability benefits
under the Social Security Act came about as a result of various
court decisions, particularly the decision of the Court of Appeals
for the 2nd Circuit in Kerner r. Ph mining. 283 F. 2d 916 (1960).
Prior to the court decision the Hearing Examiner had acted as his
own placement expert in concluding what jobs an individual
claimant could perform, despite any existing functional impair-
ments. The Hearing Examiner referred to the Dictionary of Occu-
pational Titles, the Worker Trait Requirements for 4,000 jobs,
state employment service periodicals, etc., as the source of jobs
within the economy for which he found the claimant qualified by
age, education and experience.

In the Kerner case the court concluded that once the claimant
established inability to perform his usual or regular work due to
impairment, the burden shifted to the Secretary and it became his
responsibility to show what work the claimant could or could not
do and what employment opportunities there were for a man who
could do only what the claimant could do.

The court required the furnishing through the Secretary's ex-
pertise, of information as to employment opportunities or lack of
them for persons of the claimant's skills and limitations. Thus, the
court rejected the Hearing Examiner as an expert in the field of
vocational assessment of a claimant.

To provide the expert evidence required by the courts, the Bu-
reau of Hearings and Appeals turned to the Vocational Expert as
the best source of expertise concerning (1) transferable skills
which the claimant retains despite physical and or mental impair-
ments, and (2) the incidence of appropriate jobs in the economy.

The first Vocational Expert witnesses came primarily from the
academic field and involved individuals knowledgeable in their
field, but with limited personal knowledge of job performance in
the various areas of work. Of course, many vocational witnesses
brought to the hearing personal experience as the result of actual
work with vocational rehabilitation agencies, placement agencies,
and consulting work with private industries. But many of them
cited the same source material formerly used by the Hearing Ex-
aminer, i.e., the Dictionary of Occupational Titles, the Worker
Requirements for 4000 Jobs, state employment reports, etc. In
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many instances their testimony appeared from the record to have
originated solely from published vocational material and to have
been based on no personal knowledge of the jobs which they had
described in their testimony. In addition, lack of personal knowl-
edge of actual job requirements by the expert witness often caused
him to be unable to support his direct testimony on cross-examina-
tion As experience was gained at the disability hearings, the
Vocational Experts acquired personal experience in the various
job fields through job surveys, personal interviews, and first hand
experience in work fields involved.

The use of expert vocational testimony seemed to be the answer
to the mandate of the courts, but as time went on various of the
courts required more detailed vocational evidence and required the
consideration of employability and job placeability in the claim-
ant's immediate geographical area. This was contra to the position
of the Social Security Administration that the definition of disa-
bility was to be applied with uniformity and consistency through-
out the nation, and without regard to where a particular individ-
ual might reside, and without regard to local hiring prectices or
employer preferences or to the state of the local or national econ-
omy. This situation was clarified by the 1967 Amendments to the
Social Security Act. In commenting on the 1967 Amendments to
the Social Security Act, the Committee on Ways and Means, on
H.R. 12080, House Report No. 544, 90th Congress, 1st Session,
August 7, 1967, at pp 28-31, noted :

,,
. . . It is, and has been the intent of the statute to

provide a definition of disability which can be applied
with uniformity and consistency throughout the nation,
without regard to where a particular individual may re-
side, to local hiring practices or employer preferences, or
to the state of the local or national economy.. . ."

The Social Security Act as amended in 1967 provides in Section
223 (d) (2):

,,
. . . an individual . . . shall be determined to be under

disability only if his physical or mental impairment or
impairments are of such severity that he is not only
unable to do his previous work, but cannot, considering
his age, education, and work experience, engage in any
other kind of substantial gainful work which exists in
the national economy, regardless of whether such work
exists in the immediate area in which he lives, or
whether a specific job vacancy exists for him, or whether
he would be hired if he applied for work.. . ."

In deciding a claimant's right to receive disability insurance
benefits, the Hearing Examiner's decision is not so much a medical

14
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determination as it is a determination of residual functional
capacity. The Act does not authorize payment of benefits merely
because of the existence of a disease process or an injury. Instead,
a disease process or injury is compensable under the Act only
whet it interferes with an individual's functional capacity to such
degree that it prevents him from performing work for which he is
otherwise qualified by age, education and work experience.

It is the Hearing Examiner's function alone to determine the
degree and amount of functional capacity remaining despite dis-
ease or injury. The Hearing Examiner does not require the assist-
ance of a Vocational Expert in this determination. This determi-
nation results from the Hearing Examiner's evaluation of the
medical and other evidence of record bearing on the degree of
permanent impairment and retained functional capacity.

The Hearing Examiner does require information from the Vo-
cational Expert in relating the use of retained functional capacity
to a work situation. Thus, if the Hearing Examiner in his pre-
hearing inspection of the case identifies no physical or mental
reason that would prevent the claimant from performing his regu-
lar or usual work, he would not require expert advice regarding
transferability of skills to other areas of work. On the other hand,
if pre-hearing inspection suggests a likelihood the claimant may
experience impairments which would or could prevent return to
his former work, then obviously, expert vocational assistance is
indicated. It is at this point a Vocational Expert is selected to
appear and testify at the hearing in order -that in reaching his
decision in the case the Hearing Examiner may have at hand all
necessary information for a fair decision to the claimant

The vocational witness, like the Hearing Examiner, does not see
the claimant prior to his appearance at the hearing. He has had no
opportunity to interview or to test him. How then does he go
about preparing himself to testify at the hearing, and what sort of
testimony is expected of him at the hearing?

The Hearing Examiner expects to receive impartial expert testi-
mony that is meaningful and useful in his deliberations of the
case. He expects the vocational witness to appear at the hearing
prepared to testify with preciseness as to the existence or non-
existence of jobs in the economy for which the claimant is quali-
fied by age, education, and work experience. He expects the expert
to be fully informed concerning jobs and prepared to testify as to
the normal physical requirements, work conditions, and occupa-
tionally significant characteristics of jobs held by the claimant
prior to suffering his impairment. At the hearing, in response to
hypothetical questions, the vocational witness must be prepared to
express his opinion as to whether there are fields of work and jobs
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%%ithin the field of %Nork to %shich the claimant could realistically
transfer his skills as of the pertinent time, considering his demon-
strated prior %ocational achievement and his residual physical
capacity. and, as pertinent, specify the fields of work and the jobs
therein which he believes the claimant can do. He must be pre-
pared to give in det.iil the reasoning by which he reached his
opinion and the facts upon which it is premised. He must be
prepared to testify as to whether the jobs which he believes the
claimant can do exist in the region where the claimant lives or in
the several regions in the economy, i.e., in the national economy.

At the hearing the vocational witness' testimony should be re-
sponsive to the hypothetical questions put to him by the Hearing
Examiner. He is required to accept functional limitations specified
by the hearing examiner. The witness then must relate the defined
functional limitations to specific jobs in the economy for which he
finds the claimant qualified, if any, and which the claimant could
be expected to perform despite the functional limitations specified
by the Hearing Examiner.

Thus, clearly. the Vocational Expert, as a profe.;sional expert
itness, provides a vital servic,,, in cases arising under Sections

216(0 and 223 of the Social Security Act. To fully perform this
function he must prepare himself prior to the hearing and he must
testify in clear and meaningful fashion at the hearing in response
to questions posed by the Hearing Examiner, and on cross-exami-
nation to questions put to him by claimant's attorney.

To prepare himself to testify at the hearing, the vocational
witness must, of course, carefully consider the information pro-
vided him by the Hearing Examiner prior to the hearing. He
should consider various jobs that would likely fit the claimant
under the facts and circumstances, and in doing this he should
avoid consideration of "odd ball" jobs, and jobs that are disap-
pearing from the economy. It is not at all impressive to hear that
a claimant can be an "ampoule inspector" or a "rag sorter." The
courts, as well as the Hearing Examiners, take a dim view of this
sort of expert testimony. Reference to these types of jobs is unne-
cessary in the light of the thousands of jobs in the economy. It is
disconcerting to hear that the claimant can be an "elevator opera-
tor". The job exists, but it is a job that is being superseded by
automation. It is apparent to all that although this sort of job may
exist, it does not exist in meaningful numbers and can accommo-
date only a very limited number of workers in a region. Therefore,
the vocational witness should be prepared to refer to jobs that
exist in meaningful numbers and he should refer to jobs that are
well established throughout the economy.

After the vocational witness has prepared a tentative list of
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jobs for which the claimant would seem qualified, he should fur-ther prepare himself by job surveys, actual inspection of workperformance by workers performing the jobs, reference to stateemployment service interviews, etc. This will enable him to testifywith impressive accuracy as to the physical and mental require-ments of the particular job and to con\ incingly tie job require-ments to any functional restrictions suggested by the HearingEx_ nines or the claimant's attorney in hypothetical questions.The vocational witness may and should refer to the Dictionary ofOccupational Titles and to other publi-hed vocational data in hispreparation on transferability of skills However, it is his first-hand knowledge gained from experience and observation of jobperformance that is impressive in the record for documentingincidence of jobs in the economy.
Most important is the vocational witness' ability to reply toquestions put to him on cross-examination by the claimant's attor-ney. The Social Security hearing is not an adversary hearing.However, to the claimant's attorney it is adversary, and it is hisfunction to clarify and make inapplicable any testimony by thevocational witness, or other witness, that his client can performwork because his impairments are not of the requisite degree ofseverity.

The Hearing Examiner expects the vocational witness to be ableto testify directly and convincingly on cross-examination. Manyvocational witnesses are unable to do so, however. They are vul-nerable because, for one thing, they have never been subjected toquestioning of their professional opinion. In addition, the witnessmay not be well prepared and the attorney's questions may causehim to admit a job he testified the claimant could do cannot bedone by the claimant because the attorney states the claimant hastried such work and cannot do it because it required physicalactivity not considered by the vocational witness in his testimony.
The vocational witness then may become confused and uncertainof himself and fail to support his earlier testimony.The vocational witness, response to questions by an attorneyrequires no more than the ability to think and to explain why heconcluded thus and so concerning a job he had stated the claimantcould perform. Here the vocational witness' personal knowledge ofjobs and his resultant ability to say "1 have seen this job per-formed", "1 saw the workers stand, sit, move their hands andarms. I saw them move about and I know the thing they do issedentary, or I know it is light", leaves his testimony unrefutedHe is the expert. He knows what he has said is the situation andall the attorney can do cannot make him change his testimony orgive a confused reply because he has "told it like it is."
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Thus, it is esseirLal the vocational witness be fully prepared in
order to withstand cross examination. If his testimony does not
stand this test, it is of little value because it quickly becomes
apparent that it is not expel* opinion and, therefore, of little or no
real probative value in determi,ling the claimant's ability to work
in areas different from his usual work. On cross-examination the
Hearing Examiner should not attempt to protect the vocational
witness. If the question is relevant an expert witness should need
no protection in standing the test of question of the validity of his
testimony.

On cross-examination the vocational witness may be asked hy-
pothetical questions by the attorney which involve different con-
siderations than those posed by the Hearing Examiner. This is
proper and the vocational witness should respond fully thereto. If,
however, the attorney attempts to solicit the vocational witness'
opinion of the medical evidence and the degree and extent of
impairment, the witness should decline to answer, since such is
outside his area of expertise at the disability hearing. The Hearing
Examiner, in this situation, would undoubtedly require the attor-
ney to confine his questioning to the witness' direct testimony and
to hypothetical questions he might wish to put to the witness.

The vocational witness brings to the hearing a great deal of
experience and understanding about the whole man, educationally,
psychologically and socially. Yet at the hearing the vocational
witness is unable to look at the whole man within his full field of
expertise. This has caused some vocational witnesses in testifying
at disability hearings to wonder "Have I done what I profession-
ally should do?"

The requirements of the Act and the legal problems involved in
disability hearings deny the vocational witness any expression of
opinion as to his evaluation of the evidence with regard to the
degree of impairment of the claimant. This is sol,ly the hearing
examiner's function. This fact in no way detracts from the voca-
tional witness' professionalism.

Of course, it is not at all unusual that an expert witness testify
in a case where only a relatively narrow aspect of his expertise is
needed. The vocational witness is not asked to give a vocational
evaluation of the whole (laimant. It is the function of the Hearing
Examiner to extract from the vocational witness that part of his
expertise that applies to the situation. The witness' replies to the
hearing examiner's questions on the vocational factors are usually
decisive if they are responsive to the hypothetical question the
Hearing Examiner has put to him.

The Social Security disability hearing is for the purpose of
permitting the claimant to present his case to the Hearing Exam-
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iner who will decide his right to receive benefits, and to permit the
Hearing Examiner to make a full and complete record concerning
all the issues involved. The participation of the Vocational Expert
in the hearing provides critical evidence for evaluation by the
Hearing Examiner in deciding the issues.

The vocational witness testifies at the hearing not to permit
denial of the claim, but instead to complete the record and to
enable the Hearing Examiner to arrive at a fully informed deci-
sion in the case; to enable the Hearing Examiner to understand
and explain in his decision why the combination of medical and
vocational factors justify payment of the claim, or, in the case of
denial of the claim, to explain why, despite impairment, the indi-
vidual can use retained functional capacity in a meanirgful work
situation.

The Vocational Expert should know that through his expertise
there has been incorporated into the record information which
permits the claimant to receive full consideration of his claim,
and, thus, that he has made a signal contribution to the adminis-
tration of the disability provisions of the Social Secarity Act by
his appearance and testimony at the hearing.
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Chapter III

Medical Reporting and Evaluation

The following articles by two physicians performing different
roles in the interrelated medical area are included to illustrate the
need for proper reporting and interpretation of medical evidence
in terms of functional residual terminology.

Dr. Branscomb writes from the point of view of the Medical
Consultant who examines the claimant at Government expense at
all levels of adjudication. Dr. Oates writes from the point of view
of the Medical Advisor who is available to testify before the Hear-

Examiner to interpret wit] evaluate the evidence of record,
including the noting of deficiencies and to translate the medical
evidence of recora into functional residual capacities. These con-
cepts reflect the necessity for the Vocational Expert to be pre-
pared to testify on varying medical assumptions by the Hearing
Examiner, where the medical evidence necessitates such variation.

The Role of Medical Consultant

Ben V. Branscomb

Why a Consultation is Sought

In the course of evaluating a client's request for disability bene-
fits, the services of the Medical Consultant I are often sought for
several reasons. Often the medical information supplied by the
patient and his personal physician is incomplete, with poor docu-
mentation of actual symptoms, objective findings, or laboratory
results. On many occasions the client's personal physician will
simply state that his patient is "disabled"a determination which
can be arrived at only by the Social Security Administration,
which uses in addition to the medical findings, other consultations
and considerations. On some occasions the consultative examina-
tion may be eliminated by specific inquiry back to the patient's
personal physician requesting the needed documentation of the
diagnosis, description of therapy and its response, or the mecha-
nisms and extent of functional limitations imposed by disease. On

' This article is add essed to the use of a medical consultant at the admin-
istrative adjudicative levels. However, not only may a hearing examiner or
the Appeals Council request a consultative examination, but if a quasi-
judicial hearing is held any relevant material evidence obtained by the Social
Security Administration at whatever level is made a part of the hearing
record after the claimant has had an opportunity to see it and raise any
objections to it that he deems appropriate.
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other occasions the consultative opinion is sought because the pos-
sibly disabling conditions lie outside the area of principal exper-
tise of the client's physician, because the consultant has the facili-
ties and experience required to provide objective information and
tests, or because he represents a hopefully impartial individual not
subject to emotional bias to which "le client's personal doctor is
vulnerable. Of course, bias is more often unconscious than con-
scious and may be for or against a disability decision.

The Consultant's role is similar to that with which he is familiar
in regular medical practice in most respects. He must identify the
principal medical problems, the extent and adequacy of treatment
which has been tried, must give attention to the therapy which
seems indicated, and must estimate the nature of the patient's
limitations and his prognosis. The examination differs as fol-
lows : His principal responsibility is not toward the ultimate
therapy of the patient, but to advise the Agency which solicits
his opinion for the specific purpose of a disability determination.
The Consultant need not work out details of a treatment plan for
the patient, but must indicate the major lines of therapy which
might help, and must estimate the probable outcome with therapy,
assuming the type and extent of subsequent medical management
available to the patient. The Consultant must report in precise
and well documented.detail, often supported by physiological tests,
the functional limitations imposed upon the patient, these factors
being more important than the etiology. He must report his find-
ings in language readily understandable by non-medical personnel
and must, in rare instances, be available for verbal testimony.

Information Needed by the Consultant

To carry out his examination and issue a report which deals effec-
tively with disability problems, the Consultant should receive from
the Agency questions, as specific as possible, concerning the prob-
lems to be resolved. For example, a useful report will probably
follow a question such as, "Does this client have heart failure, and
if so, has it been adequately treated? If heart failure is present,
assuming treatment to which this client has reasonable access, to
what extent should it interfere with physical activity ?" A less
useful reply may result from the request, "Please carry out a
medical examination with special attention to the heart." The
Consultant should be provided with any available previous medical
records including X-rays and laboratory reportsinformation he
would insist on were he rendering a consultation in a conventional
medical setting. The Consultant also should understand the deci-
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sion-making process of the Agency in order to anticipate problems
which will follow his report. Such information can be obtained
from the State agency and from publications similar to this vol-
ume. A visit to the State agency for discussion of the process of
disability deter -nination with the Vocational Counselor will imme-
diately reveal the dependence of the Agency on precise descrip-
tions reinforced by objective observations and measurements.
When in the course of his examination the Medical Consultant
discovers he needs to carry out tests not listed in his authoriza-
tion, he should immediately call the Counselor, with whom he
should work as a professional colleague, and explain the need for
such studies. Authorization is almost invariably forthcoming in
this situation. During his examination the Consultant will occa-
sionally find conditionsperhaps unappreciated by the pati(;nt or
his own doctorfor which treatment is important. Both the Bu-
reau and the patient should authorize the Consultant to release
this information promptly to the client's personal physician.

The Agency should inform the Consultant of any other consulta-
tive examinations which are being requested, in order that he may
know the extent to which he should direct his attention to prob-
lems which may be outside his area of principal interest.

The Examination
The Consultant must carry out exactly the examination or tests
(or both) which have been requested by the Agency. If the re-
quests seem inappropriate, incomplete, or if he believes there is a
better way to resolve the problems, he should telephone the Voca-
tional Counselor while the client is still in his office. It is time
consuming, tedious, and sometimes expensive to return the patient
for different procedures which could have been anticipated by the
Consultant at the time of the first visit. If added cost to the
Agency is required for necessary procedures these must be cleared
with the Agency before billing can be submitted.

The Consultant performs a careful history, physical examina-
tion, and any laboratory procedures authorized. He gives special
attention to details of the history which relate to the nature and
extent of symptoms and the exact way these interfere with the
client's ability to be active or to function effectively. Often the
consultation is authorized in relation to a specific organ system or
problem in the Consultant's area of specialization. However, just
as in a conventional medical consultation, the history and physical
examination must include the review of other organ systems and
physical findings to elucidate other possible diagnoses in order
to relate the principal impairments to other diseases and organ
systems. Diseases which may seem unrelated must be identified
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and studied sufficiently to clarify their participation in the client's
overall limitations and their relevance to the main problems.

Disability clients usually have anxiety, concern, and sometimes
preconceived ideas concerning not only their medical problems,
but also the process of disability determination itself. This calls for
a great deal of understanding and patience by the Consultant.
Although most persons are more concerned with health than com-
pensation, subconscious exaggeration and conscious malingering
are occasionally encountered. With repeated non-leading, and indi-
rect questioning, the validity of subjective complaints can usually
be reliably estimated. The physician should be present or use ap-
propriate safeguards during tests in which subconscious or con-
scious malingering are possible. Often a particular function can be
tested by more than one means, and the confirmation of repeated
or different test:, lends validity to the result. The fact that subcon-
scious or conscious malingering does occur does not reduce, but
rather increases the responsibility of the Consultant objectively
to document and precisely to describe the extent of functional im-
pairments actually present since the client may nevertheless be
totally disabled. It may be desirable to remind the client that dis-
ability is established by the Agency, not the physician.

The Report

The report of the consultative examination must be more complete
than the conventional medical consultation. Whereas a physician
asking another one for an examination may assume the pertinent
questions were asked and relevant structures examined, or may
know by his own examinations a great deal about his patient's
condition, the Agency needs documentations sufficiently complete
so that the conclusions of the Consultant can be reasonably drawn
from the information actually submitted in the report. Further-
more, the client has legal access to the report should he wish to
appeal an unfavorable decision. The Agency (or the client's attor-
ney) renders the client an important service when the reasonable
basis for being turned down can be clearly pointed out. Through-
out his report the Consultant should relate each complaint or
finding to the patient's ability to function in an employee or
physically active setting. He should comment on the frequency and
magnitude of symptoms, the way they interfere with the patient's
activities and the recommendations he would make, as a physician
and Consultant, to further activity or employment of the patient.
He may wish to comment upon the probable attitude of future em-
ployers, or the educational equipment of the client, but the voca-
tional considerations including the existence of jobs are the spe-

24



cific responsibility of the Vocational Counselor and his consultants
in other disciplines. Descriptions of limitations on physical ac-
tivity by analogy are very helpful to the Counselor, for example,
"Although this patient's arthritis of the hands renders him un-
able to carry out fine finger motions such as might be required
by typing or sewing, he should have no problem with more gross
activity such as driving an automobile or operating a machine the
controls of which require no more fine motion than driving."

Special attention to the periodicity of disease is appropriate:
"Although the asthma can be expected to be under reasonably
good control most of the time, and pulmonary function tests and
the physical examination indicate he will usually be able to carry
out heavy physical activity, such as manual construction labor, he
can be expected to have further attacks. Absenteeism of one or
two days from work every two or three weeks car be reasonably
anticipated." Factors interfering with future emp'oyment other
than purely functional or exercise limitations should be men-
tioned. For example, a patient with chronic lung disease whose
exercise capacity remains good may have large volumes of puru-
lent sputum. The Vocational Counselor must consider whether for
this particular client a job is available at which the coughing up of
objectionable appearing sputum will be acceptable. Major cosmetic
defects also fall into this category.

The Consultant should comment specifically on the degree of
cooperation obtained, the apparent consistency and probable valid-
ity of subjective complaints, and should make clear those observa-
tions and tests which are truly objective ones. For example, the
electrocardiographic tracing itself is purely objective, but whether
the patient did indeed carry out exercise sufficiently heavy to
produce a valid exercise cardiogram may be open to question. The
report should be given in medical terms sufficient for clarity to
ether physicians including other medical consultants of the
Agency, the client's own physician, and those who may examine
the report in the review process. In addition, all medical language
other than rather straightforward expressions should be ampli-
fied and clarified in lay terms.

The implication and interpretation of laboratory findings is also
provided by the Consultant whether these tests were obtained as
the only requested service or were part of a more complete exami-
nation. Normal values should always be given for comparison and
the extent and significance of any deviation from normal ex-
plained. Diagnoses and functional impairments should be related
to existing classifications where these are available, such as the
American Heart Association Classification for Heart Disease and
the medically recognized standards used for tuberculosis, occupa-
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tional pneumoconiosis, and others. Use of these classifications
however does not obviate the necessity for describing the client's
functional limitations in terms of conventional daily activities and
easily understandable job requirements.

The future medical needs of the client, the types of treatment or
prostheses which may be needed, and his anticipated probable
outcome should be included. The Consultant should indicate his own
level of expertise or confidence in his findings when dealing with
questions outside his area of special interest and may sometimes
recommend another consultant for such problems. He should not
do so, however, unless he feels the problem may be both relevant
to the client's disability status and that his own findings may
represent an insufficient examination. When the findings of other
physicians seem to be in disagreement, he can be of great service
by explaining why he believes the disparity of opinion occurred
and by providing his own interpretation of the findings.
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Role of the Medical Advisor in Social Security
Disability Hearings

J. R. Oates

Medical Advisors serve, not as salaried employees, but rather,
under annually-renewed fee-for-service contracts, with the Bureau
of Hearings and Appeals of the Social Security Administration of
the Department of Health, Education, and Welfare. Their selec-
tion, recruitment, and recommendation for appointment is a
major responsibility of the Chief Medical Advisor of the Bureau.
They represent, in aggregate, all areas of medical and surgical
specialization ; and each is chosen, a priori, on the basis of his
relative eminencewhether because of education and training, or
clinical or pedagogical experience, or research contributionsin
his particular field.

Each claimant for Social Security benefits on the basis of disa-
bility originally initiates his claim at his local SSA office, but the
initial "determination as to whether the applicant is disabled as
defined by the law is made by a State ag acy working in coopera-
tion with the Social Security Administration." Unexceptionally, "a
physician in the State agency participates in making each disabil-
ity determination." And then, "to assure national consistency,
State determinations are reviewed at the headquarters of the Bu-
reau of Disability Insurance, Social Security Administration."

This Bureau then will notify the applicant of the decision in his
case and will inform him of his right to appeal their decision,
should he disagree with it. Any such "appeal" will be in the form
of a: request that the claim be reconsidered Should it again be
disallowed, the claimant "can have it ruled on by a Hearing Exam-
iner (of the Bureau of Hearings and Appeals) of the Social Secu-
rity Administration."

Once the "case" has been assigned to him a Hearing Examiner
will schedule a hearing at which the applicant for disability bene-
fits will be given every possible opportunity to present his claim.
At this juncture the Hearing Examiner must decide, after review-
ing the available medical information, whether he will require the
assistance of a Medical Advisor and/or a Vocational Expert at the
forth-coming hearing. If so, he will select a Medical Advisor from
the locality at which or district within which the hearing will be
conducted. Of course, the chief factor in the selection of the Medi-
cal Advisor will be his expertise in those impairments which the
clamant asseverates to be disabling in his particular case.

"Under social security, disability means: 'Inability to engage in
any substantial gainful activity by reason of any medically deter-
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minable physical or mental impairment . . .' " This is the raison
d'et 1.«,f the Medical Advisor, and it defines, inferentially, his
tasks : (1) he must determine, in the most objective manner possi-
ble, from available medical records, presence or absence of "any
. . . physical or mental impairment . . ."; and (2) he then must
delineate precisely the functional limitations imposed by such im-
pairment

The Medical Advisor is furnished, prior to the hearing, all avail-
able medical records concerning the claimant. He must thoroughly
rex iew these before the hearing, his first objective being the glean-
ing from them of significant facts which tend to prove (or dis-
prove) the presence of any impairment. Simple though this may
sound, it is a task which often requires a peculiar skill in winnow-
in), wheat from chaff and it is no exaggeration to assert that the
worth of a Medical Advisor will be, from the outset, directly pro-
portional to his skill here.

Sometimes credible as well as helpful medical records are diffi-
cult to come by. They may have been lost or mislaid,certainly ; but
this rarely occurs. Instead, a common problem is that firm diag-
noses often are not to be found and, even more often, objective
bases for diagnoses are not discernible. Despite such inadequacies,
a skilled Medical Advisor not infrequently can piece together fac-
tual shards and glimmerings and ultimately construct a founda-
tion of sound diagnostic impressions upon which can be erected an
edifice of objectively demonstrable impairments.

Another major and vexing "medical records problem" is that of
reconciliation of seeming inconsistencies. Physicians do not always
concur in their medical opinions. So a given claimant's medical
records may contain two or more conflicting diagnoses. Here a
Medical Advisor's sagacity and acumen may be tested to the ut-
most. Sometimes he may be able to recoacile seeming irreconcila-
bles. When this is possible, an invaluable contribution is made.
When it is not possible, the Advisor must be able, at the least, to
suggest means of resolving the dilemma.

A third problem is that seemingly adequate medical records
sometimes will lack a few critical bits of information. For exam-
ple, from the hospitalization of a claimant who underwent low-
back disc removal there may be the final diagnoses, history and
physical examination, and x-ray reports, but no report of surgery.
All medical records furnished the Hearing Examiner will have
come to him from the State agency, and that agency may have
failed to perceive important hiati. Surely this should not happen,
especially by the time a claimant's appeal has reached the Hearing
Examiner level, but it does. How can this be corrected? Perhaps it
would be better to err on the side of "too much", rather than "too
28
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little," and insist that all a claimant's medical records be obtained
by the State agency and furnished the Hearing Examiner

But what if, after all, the medical records are hopelessly
inadequate? Then there is no alternative simply to so notifying the
Hearing Examiner. Appropriate steps to be taken thereafter will
be his to determine. Most fortunately, the knowledge and experi-
ence of most Hearing Examiners (and their hearing assistants) is
such that situations like this rarely arise : they detect the inade-
quacies before the point of selection of the Medical Advisor for a
particular hearing ever is reached.

Once at the hearing, the Medical Advisor lucidly must be able to
present his conclusions so that they support his first decision,
whether or not proven impairment exists. Granted, the apostle
was correct when he observed that different gifts are given to
different individuals: not all physicians can be expected to possess
equal expository gifts. But all Medical Advisors should, at a mini-
mum, be able to express themselves logically and understandably.
The preceding calls to mind an especially pernicious problem, that
of medical argot. There is no place for it at hearings, because it is
essential that all present clearly comprehend the Medical Advisor's
opinions. To state this another way, of what use is a Medical
Advisor who obfuscates his testimony by employing unintelligible
technical terms?

The Medical Advisor's testimony at a hearing inevitably must
conclude with his transliteration of any medically determined im-
pairment into functional terminology, i.e., with his explanation of
how a claimant's impairments limit his functional ability. Medical
terminology must be anathema here: this exposition will be the
very foundation of the forthcoming testimony of the non-medical
Vocational Expert ; and he and the Medical Advisor must "speak
the same language." Neither must any detail be spared. The Medi-
cal Advisor must state in the most precise manner possible the
claimant's limitations in two areas, ordinary activities of daily
living (e.g., eating, walking, dressing, and the like) and occupa-
tional activities.

The last will, understandably, have to be related, in particular,
to the claimant's occupational skills and previous occupations; so
the Advisor must have a fairly detailed knowledge of the tasks
involved in many individual occupations. Additionally, the claim-
ant's testimony at the commencement of a hearing should be di-
rected toward revelation of his background of education and train-
ing, of his past work background, and, especially, of the skills and
tasks required for jobs he previously has held. This information
usually will be quite helpful to the Vocational Expert and Medical
Advisor alike. Perhaps an example would be appropriate here. Let
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us assume that the claimant has a medically demonstrable lumbar
intervertebral discopathy with associated radiculopathy (i.e., a
"ruptured disc" in the lower back which is causing nerve root
compression) and has always worked as a carpenter. The Medical
Advisor must assess the "severity" of his condition and then must
explain how his physical impairments affect his ability to return
to work as a carpenter. He must estimate any limitations in pro-
longed standing or walkingcarpenters do a great deal of both. He
must estimate limitations in repetitive bending (e.g., in using a
hand saw or hammer), in bending and lifting (e.g., in picking up
nails and boards), and in bending and "twisting." He also must
take into consideration possible limitations in climbing and in
ambulating over rough and uneven surfaces; and he must con-
sider, too, any limitations in bending combined with pushing (e.g.,
putting boards into a vertical position) or pulling (e.g., using a
claw hammer to pull nails.)

With precise, detailed information such as the preceding, ex-
pressed in commonly understood language, the Vocational Expert
will be able to decide whether any job for which the claimant is
suited (by reason of his training and experience, and despite his
physical limitations) exists in the national economy in significant
numbers. Under some circumstances, too, it may appear desirable,
either to the Vocational Expert or the Hearing Examiner, to have
the Medical Advisor remain to hear the Vocational Expert's testi-
mony, thereafter to make any expository or summational com-
ments which may yet appear necessary.

A relaxed atmosphere at a disability hearing, devolving directly
from the Hearing Examiner, always is of help. Claimants need to
feel as much at ease as possible. So do all others present. Only this
milieu can encourage the freest possi' -: exchange of information
and commentary between those presenthow often vital facts,
nowhere to be found in the "records of evidence," thus are
brought to light !and it is this which leads to the eventual goal of
all hearings, the wisest and cairest possible disability decision by
the Hearing Examiner.
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Chapter IV

While the legal restrictions governing the procedures for introduc-
ing expert vocational testimony into a hearing record, and the
weight to be given it in adjudication have considerable flexibility,
there are parameters which must be recognized and accepted. The
articles in this chapter represent different permissible techniques
of preparing for hearings and improving relevant knowledge used
by Vocational Experts of varied backgrounds and experience as
reflected by their content. The evolutionary nature of the Voca-
tional Expert program is evident in comparing techniques and
views of a person relatively new to the program with those of the
experienced witness. Other chapters also reflect this evolutionary
process and the foreseeable future, educational. and professional
needs of Vocational Experts.

A Decennial Perception
of the Vocational Expert's Role and Function
in Hearing Procedures

Joyce M. Chick

A survey of the literature in the fields of law, psychology, gtiicl
ante and counseling, and habilitative sciences reveals rather
quickly that little has been written Loncerning the professional
role of the Vocational Expert. The reason seems obvious, for it is
only within the last decade that professional personnel have been
used in the role of expert witnesses with any degree of frequency
in judicial or quasi-judicial proceedings.

Vocational Experts may have been used to a very limited degree
in some types of judicial settings prim to the initiation of the
Vocational Expert Program by the Bureau of Hearings and Ap-
peals of the Social Security Administration. However, the pro-
gram initiated by the Bureau in 1962 was the first formally organ-
ized effort to utilize Vocational Experts in quasi-judicial proceed-
ings on a contract basis. Today, a decade later, some 650 Voca-
tional Experts are under contract with the Bureau. A number of
these Vocational Experts are also testifying in legal court proceed-
ings and serving as consultants to law firms, businesses, and to
other agencies in private negotiations. Without question, the pi-
oneer program of the Bureau of Hearings and Appeals has
brought into full focus the value and services that can be rendered
by competent and professionally-qualified Vocational Experts.

In this decennial year of the Bureau's Program, it is both ap-
propriate and timely to look at the role of the Vocational Expert.
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The purpose of this paper will be to focus on the Vocational
Expert s role as it is currently defined by the Bureau (leaving any
further explanation of the history of the role to archives of the
Bureau). To avoid "remanding" the role of the expert witness to
individual life-style perceptions of how Vocational Experts differ
in their expressed views of the role, this paper renders an inde-
pendent perceptual finding on the role of the Vocational Expert.
Due consideration has been given to evidence from written docu-
ments developed by the Bureau of Hearings and Appeals and other
professional literature sources, as well as to personal testimony
given in many situations over a number of experiential years. With
this introduction and explanation, it seems appropriate now to
proceed with the "hearing" on the role of the "Vocational Ex-
pert", whose title is so designated and whose function is now a
decade of age.

Webster defines an expert as one who is a specialista master
in regard to ability, a connoisseur or judge, or as one who has
acquired a special skill or knowledge of a particular subject and is
an authority. Expertise is defined as an expert opinion or commen-
tary. In contrast, Webster defines a consultant as one who dis-
cusses or confers (talks), or as one who gives professional advice
or services; in essence "a conferee. "' Although the terms "Voca-
tioual Consultant" and "Vocational Expert" are frequently used
as synonymous in meaning, it is contended that the interchangea-
ble use of these terms produces confusion in the role of the ':oca-
tional Expert as his function is defined and intended by the Bu-
reau of Hearings and Appeals. A statement not infrequently heard
is that Vocational Experts want to do more than testifythey
want to counsel the claimant and sometimes confer with the Hear-
ing Examiner.

The Bureau has designated the title of the professional role
under consideration in this paper as that of the "Vocational Ex-
pert." The reason for this choice of title seems highly self-explana-
tory when viewed in the context of forensic behavior ; however,
when viewed within the framework of how one sees himself per-
sonally, real and intended meaning may be obscure. The purpose
of the Vocational Expert is to provide upon request, as a specialist
in the field of vocations, expert opinion and knowledge regarding
the residual and transferable work skills and capabilities of an
individual. The expert witness in this particular program rolc
serves as a consultant only to the extent that, in providing testi-
mony, a service is rendered. Beyond this point, the role of the
Vocational Expert witness loses the characteristics identified with

' Webster's Seventh New Collegulte Dwhonary, G. & C. Merriam Company,
Springfield, Massachusetts, 1965.
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the role of a consultant, since in the usual definition, the expert
witness is not in the role of a discussant or conferee. The Voca-
tional Expert witness provides. through an expert opinion based
on specialized knowledge, that information which is requested ; he
confines testimony given exclusively to this realm, avoiding
the human tendency present in nit situations to discuss the "may-
be's, probabilities and likelihood predictions" or to serve as a con-
feree to either the claimant or Hearing Examiner. The contention
is held that it is extremely easy to lose sight of the distinction of
the performance functions designated by the title. Huxley writes
that "Words are magical in the \Nay that they affect the minds of
those who use them. Words have the power to mold men's think-
ing, to canalize their feeling and to direct their willing and
acting." 2 Even more important is Bergman's statement that the
meaning of a term is to be found by observing "what a man does
with it, not v.hat he says about it." Vocational Experts under
contract with the Bureau of Hearings and Appeals need to think
of themselves as Vocational Expel t.. The job title designates the
job role and function. In this regard, role and function are defined
synonymously and refer to official position ; the action for which a
person is specifically fitted, and for which something exists, and is
inclusive of those acts expected of a person.

The Vocational Expert, as a highly skilled professional, utilizes
(as does any professional) certain basic tools and procedures in
the preparation of functioning in this role. It is assumed that
expertise in this particular role is attained through adequate in-
terest, formal preparation, experience and continual in-service
training in the specialized area of vocational counseling, psychol-
ogy, guidance and the habilitative sciences Based on these as-
sumptions, the inherent characteristics and procedures involved in
the preparation of testimony for a hearing appearance will not be
further addressed in this paper, i.e., reading and preparation
procedures and the tools used, such as reference resources, voca-
tional survey information and knowledge of the industrial set-
tings. Instead, focus will be given to the actual role-function per-
formance of the Vocational Expert in the hearing procedure, and
within the framework of the statutory disability provisions, as
conducted by the Bureau of Hearings and Appeals.

The "sine qua non" of the Vocational Expert's role and function

'Huxley, Aldou,, 11'0)(1), and Thy nn .11«ining Lo,,, Angeles Zeiflin, Jake,
19.10) p Cited by Ilayakima, S I., Language in Thought and Act ton, (New
York: liarcom t Blace. 1919), p. 162.
'Bridgeman, P. W., The Logic at Modern Physics (New York: Macmillan Co.,
1927), ; 208.
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is adequately spelled out in a Hearing Examiner's opening state-
ment in preparation for the taking of vocational testimony. It is
frequently expressed by the Hearing Examiner as follows:

And do you understand that although the government is
paying you a fee for your appearance and testimony in
these proceedings., that your testimony is to be that of an
impartial witnessthat you are appearing here to testify
neither for or against the government or for or against
the claimant?"

This is the crucial, absolutely indispensable and essential element
in any hearing procedure that enables a Vocational Expert wit-
ness to fulfill in an ethical and professional manner his intended
role and function. Although the Hearing Examiners spell out this
critical element, as evidenced in the opening statement of testi-
mony, it is also essential that Vocational Experts clarify, in their
own thinking, their neutral role and that they educate themselves
repeatedly not to prejudge on the basis of written documents
examined by them prior to the hearing, the merits of a case in a
favorable or unfavorable manner. It is the Hearing Examiner's
role and function to reach a decision in any hearing; the Voca-
tional Expert must remain neutral, objective and open to the flexi-
bility required when new and different information emerges from
the total testimony presented in a hearing.

It is at this juncture that the understanding, knowledge, role
and performance function of the Hearing Examiner becomes vi-
tally interlaced with the performance of the Vocational Expert in
giving testimony. Without question, the Hearing Examiner serves
as the enabling catalyst to effective vocational testimony in any
situation. It is equally important that the Vocational Expert thor-
oughly understand the role and function of the Hearing Examiner.
In this respect, it is impossible to discuss either role as a separate
entity, or to divorce one role from the other.

Once the roles of the Vocational Expert and of the Hearing
Examiner are understood, each by the other, it is extremely help-
ful to the Vocational Expert and to the facilitation of the total
proceedings in general to have the Hearing Examiner expressly
clarify for the claimant (and for the counsel, when present) what
is meant by "impartial testimony," how the testimony of the Voca-
tional Expert will be used in reaching a decision in the case, and
the role of the Vocational Expert. This effort is helpful in every
hearing. However, it is especially necessary when a claimant bor-
ders on illiteracy or when the claimant or his representative is
unfamiliar with the Bureau's procedures. Not infrequently, this
effort results in reduced time spent in cross-examination of the
Vocational Expert, since the expert's role and function has been
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adequately explained in layman's language to both claimant and
counsel. Such an explanation also accomplishes another purpose:
it tends to lessen anxiety and tension on the part of the claimant,
in most cases facilitating ease of communication, and it is an act
of human kindness that does not preclude impartial and objective
proceedings or findings. Finally, this effort may serve the impor-
tant function of helping the claimant to think of himself in more
positive and less disabling terms regarding any residual capacities
retained by him that can yet be utilized in gainful employment.
The latter statement is based on the contention that when a claim-
ant understands the role of the Vocational Expert, he is not as
likely to resent his presence or his testimony or to cast the Voca-
tional Expert. in the role of a witness who is present only to
testify for the government.

The explanatory approach of one Hearing Examiner that I find
to be exemplary in accomplishing the aforestated purposes is the
following :"The person seated to my left is Dr. and in this

instance "Dr." stands for a Ph.D. and not an M.D. (med-
ical doctor degree). She (he) is an expert in the field of
vocations and you were notified in your notice of appear-
ance for hearing that she (he) would be present today to
offer testimony related to jobs and work.
If, when your hearing is concluded, I should find that you
cannot go back to your regular and former work for
medical reasons, then it would be helpful to me to have
an expert opinion regarding whether or not there are
other types of lighter work that you could do and
whether or not these jots of lighter work exist in large
enough numbers that you could reasonably be expected to
find employment in these areas.
Her (his) testimony -,nd expert opinion will be based on
certain assumptions or factors that I will state and ask
her (him) to ar,sume. Now this person is not here to say
that you are or are not disabled; that is my job based on
the medical evidence in Tour caseand she is not here to
find you a job. Do you believe you understand why this
person is here as I have just explained to you ? . . .

When I reach a decision in your case, I do not have to
agree with all of her (his) testimony, nor am I bound by
it, but I will consider it along with all other testimony
and evidence in reaching a decision in your case."

With such an explanation as that cited above, the role of the
Vocational Expert is clearly defined for the claimant and, in fact,
this approach also serves to verify again the role of the Vocational
Expert in the proceedings.
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The Vocational Expert, who is then supplied with concise and
clearly stated hypothetical assumptions from the Hearing Exam-
iner, as a method of eliciting testimony, is able to perform as an
expert and to provide testimony in an impartial manner.

Hypothetical assumptions, recognizing the characteristics of the
real claimant who is present, enable a Vocational Expert to testify
in a "matter-of-fact" and concrete way and to avoid the trap that
elicits useless information such as "likelihoods," "maybe's" and
other probability statements. In this respect, the Vocational Ex-
pert should be able to support his testimony and document his
opinions with facts and first-hand experiences and information. If
secondary sources are utilized, the expert should state this fact
and be able to provide documentation in support of their use.
Although it is generally assumed that certain types of evidence
and testimony are admissible in the quasi-judicial settings of the
hearings of the Bureau of Hearings and Appeals that would not be
admissible in a court of law, the credibility assigned to any testi-
mony rests, at least in part, on adequate documentation provided
by the expert witness.

A subject and event that is frequently ignored in respect to
providing expert vocational testimony is that of the cross-examina-
tion of the Vocational Expert by counsel of the claimant. For
many Vocational Experts this is an anxiety and fear-provoking
experience, but for the well-prepared and adequately trained Vo-
cational Expert, it is an opportunity to test his skills and knowl-
edge and his ability to document the testimony given. It is, in
essence, an intellectual challengeand this challenge can most
effectively be met through cool, calm, professional composure en-
hanced by a pleasant disposition and, above all, honest, straight-
forward replies to all questions encountered. If a Vocational Ex-
pert does not know the answer to a question in cross-examination,
he should, in the simplest terms, say so. If he does not understand
the question addressed him, he should ask to have the question
repeated or clarified. To attempt to answer a question that is
unclear in meaning is frequently professional suicide. In many
instances, the Hearing Examiner will rule whether or not the
question is appropriately stated, pertinent to the proceedings
under consideration, and required to be answered. Vocational Ex-
perts should be ever cognizant that it is the responsibility of the
Hearing Ex ;ani.ner to conduct the entire proceedings of the hear-
ing and refer to them for advice as situations dictate.

Although "flexibility" is a desirable characteristic in hearing
procedures, and although the degree of flexibility encountered is
determined by the individual Hearing Examiner's methods of con-
ducting b. hearing, it should not be abused by Vocational Expert's
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offering essentially more testimony in the hearing than that which
is asked for by either the Hearing Examiner or counsel for the
claimant. Vocational Experts frequently feel they have made some
observation in the hearing that has perhaps gone unnoticed by the
Hearing Examiner or, when called upon to testify on the basis of
hypothetical assumptions, find it difficult to confine their testi-
mony to the framework of the stated hypothetical. Years of expe-
rience support the use of caution in this matter by the Vocational
Expert. The Vocational Expert may find that he has either cited
an irrelevant matter, or one already in the Hearing Examiner's
awareness, or that he has waded into issues that cannot be sup-
ported by prepared documentation. Again, it is the Hearing Exam-
iner's prerogative to conduct the hearing; only when invited to
make general observations, other comments or to raise questions
should the Vocational Expert enter this domain. As a matter of
hearing procedure, courtesy and role definition, it is always advis-
able to approach any questions to be asked of the claimant upon
permission of the Hearing Examiner or by requesting that the
Hearing Examiner clarify needed information through questions
to the claimant.

In order to function in an effective manner and provide expert
vocational testimony that is, in fact, helpful to a Hearing Exam-
iner in reaching decisions, the Vocational Expert can never "rest
upon his laurels" of training and experience. The expert must be
continually engaged in a self-motivated, self-provided, in-service
training effort if he is to remain an "expert." The characteristic of
certainty in our society today is that of "change." The world of
work is perhaps more dominated by this characteristic than any
other element in our society.

What may have existed in the world of work yesterday may no
longer exist by tomorrow, due to technological intervention, auto-
mation, government regulations, demand and supply for the gross
national product of goods and services, or legislation affecting the
work laws in our country. A job today that would actually allow
for the transferability of skills from residual capacities of a claim-
ant may be characterized tomorrow by automation which has ei-
ther done awa: with the need for those particular skills, reduced
them in number, or now requires a whole new set of skills. On the
other side of the coin, this same situation might create new jobs or
alter existing work demands in other jobs, thus creating new
employment opportunities in the light-to-sedentary ranges of em-
ployment.

The Vocational Expert must make a constant effort to be knowl-
edgeable about the national, regional and local job may kets, includ-
ing the changing characteristics of the national and regional in-
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dustrial scene. Up-to-date knowledge and experience in job de-
mands, labor trends and work settings is an absolute necessity to
the expert. Needless to say, the transferability of skills is the key
component to be considered in using this knowledge.

Addressing the fact that the need for and the role and function
of the Vocational Expert has been developmental over the last
decade, it must be recognized that professionals serving in this
capacity have not had-the advantage of well-defined role models of
behavior for the improvement of their performance. Vocational
Experts have, in essence, had only two professional role models to
draw upon : themselves and their own experiences, and a systems
model developed and pioneered by the Bureau of Hearings and
Appeals. Training programs, in which both Hearing Examiners
and Vocational Experts are involved, are essential to future "re-
fine" the now relatively well "defined" role of the Vocational Ex-
pert. Feedback and evaluation are essential elements for any
aspect of improvement and growth. In order to effect feedback,
channels of communication must be established, kept open and be.
used regularly, so that growth and increased proficiency in per-
formance can be accomplished. In this age of accountability to
ourselves and to our society we must, as one noted educator has
expressed it, "not be afraid to bite the bullet." In essence, we must
look at ourselves, our own performance, and how we may improve
what we are currently doing. In addition, everyone needs feedback
and input regarding how others view their performance. To do
less is to be satisfied with the "status quo" which eventually leads
to stagnation.

Although I have never heard it expressed, the "raison d'etre"
undergirding the existence of the Bureau of Hearings and Appeals
in the Social Security Administration of the United States Depart-
ment of Health, Education, and Welfare is undoubtedly the
concern for human welfare. The role and function of the Voca-
tional Expert, as a part of this program effort, must also be
viewed as another humanistic effort to enhance impartial and just
decisions regarding the employability of our citizenry. This basic
goal sometimes becomes clouded by the intricacies and vastness of
the nature of judicial and quasi-judicial laws and procedures. The
motivating factor, basic to the role and function of the Vocational
Expert, should also be a concern for human welfare.

In summary, as the pioneering efforts of the Bureau of Hear-
ings and Appeals move into a second decade of growth, it is profit-
able to look backwards to the developmental history of the Voca-
tional Expert and to the criteria set forth for present performance
skills. However, this is not enoughas is so aptly expressed in
Gibran's concept of a focus for the future: "So saying, he made a
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signal to the seamen, and straightway they weighed anchor and
cast the ship loose from its moorings and they moved eastward."
The signal of prediction for the future is the growth, development,
refinement and professional recognition of the role and function of
the Vocational Expert.
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The Value of the Vocational Expert Program
for Counselor Education and Practice

Daniel Sinick

Serendipity has supplied side-benefits to the Vocational Expert
program's central success in broadening the basis for sound deci-
sions within the Bureau of Hearings and Appeals and in the
courts. The sharpened expertise resulting from their participation
in the program has spilled over into other areas where Vocational
Experts have professional responsibilities. These areas mainly in-
volve the practice of counseling and the preparation of counseling
practitioners, be they rehabilitation counselors, vocational counse-
lors, or counseling psychologists.

Some of the serendipitous spill-off redounds rather directly to
the benefit of the social security disability program. At the State
agency level of disability determination, for example, both the
vocational counselor and the vocational specialist on the staff can
be expected to provide added expertise if their preparation has
exposed them to counselor educators who have served as Voca-
tional Experts. Such counselor educators are likely to be more
effective, too, in turning out counselors who themselves become
competent Vocational Experts.

Credit is due the Vocational Expert program. moreover, for
ripples that extend far beyond its own purview and purposes. The
program's successful provision of vocational inputs to complement
medical inputs, its insistent emphasis on the realities of claimant
capabilities and job availabilities, and its consistent creativeness
in the development of pertinent procedures and materials have
caused ripples that continue io refresh and reinvigorate counselor
education and counseling practice.

Counselor educators and practitioners have gained new knowl-
edge, new insights, and new perspectives from their association,
direct or indirect, with the Vocational Expert program. They have
acquired increased understanding of clients through intensive ef-
forts co understand claimants. They have enhanced their under-
standing of job requirements and work situations through in-
formed use of the Dictionary of Occupational Titles and voca-
tional surveys.

More specific aspects of these augmented understandings are
delineated in the following examination of the contributions to
counseling and counselor education of the Vocational Expert pro-
gram. Nothing in this presentation is to be interpreted as implying
that the Expert may or should pre-empt any of the Hearing Exam-
iner's prerogatives. There are learnings that go beyond the lesser
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domain of the Vocational Expert, however, into the larger domain
of his work as a counselor or counselor educator.

Understan ding Claimants = U nderstan ding Clients

An Expert's thorough pre-hearing study of claimants' folders and
his presence throughout the hearings enable him to learn a good
deal about persons with various impairments. Together with his
expanded knowledge of impairments, he acquires added apprecia-
tion of concomitant psychodynamics and consequent residual func-
tional capacities. He thus increases his competence in the syn-
thesis of medical, psychosocial, and vocational data.

Medical Aspects

The Expert is exposed to frequently extensive descriptive medical
material in folders, dealing with etiology, symptomatology, diag-
nosis, treatment, and prognosis. All these medical aspects are fur-
ther elucidated in hearings utilizing the expertise of medical spe-
cialists. Added enlightenment occurs in the interplay of Hearing
Examiner, claimant, and medical, vocational, and other witnesses.

Differential diagnosis constitutes a perplexing problem pervad-
ing disability hearings. In my very first case as a vocational wit-
ness in BHA hearings, the claimant's medical record listed almost
a dozen different diagnoses. The medical rationale for each diagno-
sis threw light on the role of etiology and symptomatology. How
medical conditions come about, how they manifest themselves, and
how they may be differentiated thus become clearer to the Voca-
tional Expert.

Also clearer is the tentative nature of diagnosis, which many
physicians modestly designate as "impressions." As with any
other impressions, these are subject to modification on the basis of
new and material medical evidence. Diagnoses are made addition-
ally difficult by the dual character of such evidence, for objective
data must be weighed together with subjective reports.

Considerable clarity accrues from the informed inputs of medi-
cal specialists during hearings, especially under the guidance of
able Hearing Examiners. Able examiners guide without leading,
thus maximizing the objectivity as well as the relevance of the
testimony. Claimants are similarly assisted in the examiner's elici-
tation of pertinent subjective evidence.

The Vocational Expert's clearer comprehension of medical evi-
dence is facilitated, too, by the Hearing Examiner's hypothetical
questions. These questionspertaining to the implications of dif-
ferent diagnoses and of varying levels of severity within diagnoses
help to highlight the practical meaning of various medical con-
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ditions for claimants. Such practical meaning is of obvious value
to counseling practitioners and counselor educators.

Psychosocial Aspects

Medical conditions include psychiatric impairments as well as
physical ones. Physical impairments are sometimes psychogenic in
their etiology or somatopsychological in their symptomatology.
Pruning these perhaps pretentious polysyllables, one might simply
say that the Vocational Expert is exposed to the impact of the
psyche on the soma and vice versa. He gains increased familiarity
with the psychological overlay accompanying severe physical im-
pairments and, in general, with the interaction of medical and
psychosocial variables.

The broader term, "psychosocial," is employed to emphasize the
Sullianian interrelations of any person with other persons. The
secondary gain arising from a primary impairment invariably
involves others, usually significant others. Although a patient at
times plays a sick role for himself, he often "puts on a show" of
being severely disabled for attention, assistance, and other psychic
pay-offs.

The literal pay-off of monetary benefits sought by claimants in
disability hearings is an expectation that naturally, albeit uncons-
ciously, causes or increases play-acting. In this game that people
playto change the metaphorthe stakes are high and not all the
cards are put on the table.

Motivation is thus a major matter to which Vocational Experts
are constantly exposed, as are many counselors. Theories of moti-
vation can be put to realistic tests with disability claimants, whose
complex situations may well warrant mixed motivations. Con-
fronted by claimants caught in the Hamlet quandary, Experts may
eschew simplistic theoretical explanations attempting to account
for complicated motivations.

Empirical clues galore are available to the alert Expert through
his observation of the claimant during the entire course of the
hearing. The claimant's physical appearance, his manner of dress,
demeanor, mannerisms, cooperativeness, responsiveness, and re-
lated areas of observation throw light on motivation and other
psychosocial variables. Clues to these variables accrue from both
verbal and nonverbal cues.

One or two simple examples from my experience as a Vocational
Expert may illustrate observations bearing on motivation. Other
Experts have had similar experiences. A claimant who hobbled into
the hearing leaning heavily on a cane walked briskly to the rest
room when a short break was called. Another claimant went on
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without a break for two hours at a hearing in which she lamented
her need to urinate every fifteen minutes.

Vocational Aspects

Such observations, together with other pertinent evidence from
the folder and from the hearing, may cast the cold light of reality
on a claimant's residual functional capacities. Despite the exam-
ples just cited, an impartial Expert through objective observation
and unbiased interpretation might discover as many realities
about claimants leading to allowance as to disallowance of claims.
Outcomes of hearings, however, are not germane to our present
purposes, which concern outcomes of Vocational Expert experi-
ence that enrich counselor education and practice.

The claimant's residual functional capacities constitute an inter-
mediate outcome in either respect. What a claimant can do with
what he has left is a determination by the Hearing Examiner
directly affecting how he decides the case. Ultimate outcomes of
counseling are similarly affected directly by what a client can do
with what he has. While this wording may cause arousal in ther-
apists concerned with psychosexual adjustments, "what a client
can do with what he has" pertains here to basically vocational
adj ustments.

A realization reinforced by experience as an Expert is that what
a client can do is not accurately determined through traditional
psychometrics. Both the reliability and the validity of psychologi-
cal testing are open to question with respect to various clienteles,
disability claimants clearly included. Motivation toward present-
ing themselves as disabled is likely to yield a depressed profile of
measured abilities. Other factors reducing the applicability of tra-
ditional tests include the unfamiliarity of many claimants (and
clients) with tests, the inappropriateness of many instruments for
particular clienteles, and the unsuitability of available norms,
which are often too limited to apply adequately to a particular
claimant or client.

A claimant's residual functional capacities, or a client's abili-
ties, can frequently be inferred from evidence more readily availa-
ble than test results. Besides chronological age and formal educa-
tion. such evidence includes specific vocational preparation and
actual work experience. Where details of training and employment
are lacking in the folder, they can be brought out in the disability
hearing or in the counseling interview. Much can be learned, for
example, from the person's customary or usual work, which may
be represented by his longest job, his last job, or his most success-
ful job in terms of skill level or pay level.
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Evidence regarding abilities is often inherent, as well, in every-
day activities and avocational pursuits. Again, where the folder
lacks pertinent details, they can be elicited in person. A woman
who spends her time knitting or crocheting may have finger dex-
terity generalizable to a variety of jobs. A sometimes significant
activity is the seemingly simple matter of whether the person
drives a car. This skill is required in numerous types of work and
may be needed in getting to and from work.

Realizing the Realities of Jobs and Work Settings

The points made in the preceding paragraph serve as a transition
from understanding claimants and clients to understanding jobs
and job sites. The vocational aspects of claimant understanding
were seen as springing in large measure from medical and psycho-
social aspects. In addition to the enhanced understanding of all
these aspects accruing to counselors and counselor educators from
experience as Vocational Experts, there accrues increased aware-
ness of what jobs and work settings are really like.

Focusing on External Realities

Understanding and sea-understanding of clients must be comple-
mented by understanding of clients' environments. Some counse-
lors and counselor educators tend toward almost exclusive concern
with internal variables in clients' private worlds. Vocational Ex-
pert experience unavoidably emphasizes the pertinence of external
variables, vocational ones particularly, in the lives of clients.

External variables for consideration in disability cases are lim-
ited, however, by the distinction between employability and place-
ability of claimants. Employability has to do with a claimant's
residual functional capacities or vocational skills. Disability hear-
ings do not deal with the question of whether a claimant can be
placed in a jobthat is, whether he can olaain employment. Place-
ability is affected by such external variables as employer hiring
practices, technological developments, and cyclic economic condi-
tions, as well as by the claimant's motivation and effectiveness in
j obs eeking.

While placenbility or hirability does not fall within the purview
of disability hearings, the hearings are concerned with the exis-
tence in the economy of work that the claimant is able to do. The
Vocational Expert is called upon to testify whether any work the
claimant can do exists in the economy "in significant numbers,"
significance to be determined by the Hearing Examiner. Since the
"economy" is interpreted as the region where the claimant lives or
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several other regions of the country, the Expert must focus on the
external realities of where suitable work does exist.

This focus on the realities of work locus forces counselors and
counselor educators serving as Vocational Experts to become fa-
miliar with the actual work world. Theoretical discussion of a
conceptualized "world of work," use of generalized occupational
information obtained from published materials, and other imper-_
sonal approaches perhaps applicable to some aspects of counseling
are seen as inappropriate to disability hearings. Vocational exper-
tise is based upon personally acquired knowledge.

Such knowledge may come, in part, from a simple source like
help-wanted advertisements in newspapers and magazines. Sys-
tematic study of job advertisements yields realistic information
that sometimes generates new insights. Those unfamiliar with
want-ads might regard as eye-openers everyday emphases, for
particular jobs, on "mature" or "older" persons and on applicants
without experience. Job information that is unexpected or surpris-
ing no doubt reflects a needed opportunity for new learning.

Seeing Jobs in Job Sites

A greater opportunity for counselors and counselor educators in
need of realistic job knowledge lies in the vocational surveys made
by Vocational Experts. Whether formal surveys conducted under
BHA authorization or informal ones done as part of pre-hearing
preparation, such visits to places of employment enable Experts to
enrich their knowledge of actual jobs and of the settings in which
jobs are performed.

Contributing significantly to this enrichment is the emphasis in
vocational surveys on jobs of a blue-collar, routine clerical, or
service nature. These types of jobs are far less familiar to white-
collar professionals than work calling for years of advanced edu-
cation. The widened view thus obtained of the generality of jobs
can in turn broaden the occupational vistas of countless counse-
lees.

What may Vocational Experts see in visiting job sites? Tne job
sites or work settings themselves may represent a void in many
Experts' own advanced education. The physical location of places
of employment and the transportation required to get there may
constitute new data for degree-holders holed up in carpeted com-
fort. The heat, noise, and vibration commonly encountered in
blue-collar work settings may set Experts' teeth on edge but make
them painfully aware of these realities. They become ow; re, on
the other hand, of job sites with diffused lighting, relaxing music,
Lull tasteful cafeterias.
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Machinery and equipment of all kinds can be seer. Terms like
drill press and rotary lathe become part of the Experts' language.
Fine finger dexterity takes on a finer meaning, as does .atation
from task to task. Paced work or an assembly line can be distin-
guished from similar work performed without undue pressure of
automation or supervision

Light and sedentary jobs become particularly familiar to Voca-
tional Experts. When they see the same job performed by some
workers sitting, others standing, and still others alternately sit-
ting and standing, their perceptions of job requirements are
accordingly broadened. They can also sharpen their perceptions by
ascertaining, for example, the percentage of time spent sitting or
standing during a normal work day, or by determining whether a
single upper limb would suffice for a particular job.

Alert Vocational Experts can learn how various jobs have been
modified to accommodate injured employees. Equipment controls
like switches and levers are sometime changed so that they can be
operated by one hand, or by the kit instead of the right. Hand
controls can be changed to foot controls, and vit.e versa. Tools
ordinarily requiring two hands may h' Modified for use by one
hand.

Job elements with excessive physical demands can be assigned
to another employee, who carries completed work, for example, to
the next work station. Visual requirements of an exacting nature
involved in inspection of some completed work can similarly be
accomplished by a centrally situated inspector. Experts' observa-
tion of a variety of actual job modifications can stimulate their
imagination toward the creation of added opportunities for clients
with physical limitations.

Integrating Realities of Clients and Jobs

Intensive efforts to understand the medical, psychosocial, and vo-
cational aspects of claimants, it has been suggested, augment the
Vocational Expert's understanding of clients. His extensive expo-
sure to external realities, particularly through the use of voca-
tional surveys, supplies the expert with realistic knowledge of jobs
and work settings. These two areas of increased knowledgeability
clients and workare also more capably bridged as a conse-
quence of experience as an Expert.

The name of the bridge, transferability, is familiar, but profi-
ciency in playing the game comes from practice. Disability cases
provide ample practice in ascertaining transferability of claim-
ants' residual functional capacities or vocational skills to particu-
lar fields of work and to specific jobs.
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If transferability of skills is a bridge, its supports are the four
parts of the Dictionary of Occupational Titles: Volumes I and II
and the two supplements. Volume I, though substantial, does not
carry as much weight in this respect as its size might suggest.
Volume II is the mainstay of the transferability bridge, with the
two supplements supplying important underpinning.

The Volume I job descriptions, the Vocational Expert recog-
nizes increasingly, must be tempered by what claimants actually
did, as indicated in the folders and in the hearings, and by how the
jobs are actually performed, as revealed in vocational surveys.
The assistance afforded by the other three parts of the D.O.T.
must be similarly seasoned with '.he salt of reality. Nothing be-
tween the covers of books can ,Accurately portray what occurs
between a particular person and his actual environments.

Volume II and the supplements nonetheless assist considerably
in the bridging of claimants and jobs. The enforced exposure of
Experts to the intricacies of these detailed D.O.T. materials devel-
ops a sophistication commonly lacking in counseling. My own ex-
perience as an Expert enriched the discussion of the D.O.T. in my
book on Occupational Information and Guidance, published by
Houghton Mifflin in 1970. Publications by Experts represent a
potentially pervasive way that BHA experience may be shared
with counselors and counselor educators.

The single alphabetical arrangement of Volume I is far ex-
ceeded by the numerous Volume II avenues to fields of work. Level
of complexity with respect to data, people, and things, as indicated
by the last three digits of the D.O.T. code number, leads to job
possibilities consonant with claimants' capacities. Appendix A of
Volume II facilitates the use of the last three digits, while Appen-
dix B analyzes a whole array of worker trait components of cen-
tral significance to transferability.

Additional transferability avenues in Volume II include the
many worker trait group pages that delineate such details as occu-
pationally significant worker characteristics, clues for relating
clients and jobs, pertinent qualifications profiles, and related
worker trait groups. Too often overlooked as an avenue toward
transfe- ability is Volume II's Industry Arrangement of Titles,
which offers lists of jobs according to product manufactured, raw
materials used, process or activity involved, and service rendered.

The two supplements to the D.O.T. constitute a significant con-
tribution to the field of counseling by the Bureau of Hearings and
Appeals, which each supplement creditsthrough an acknowledg-
ment to Louis Zinnfor "advice in the planning and development
of this publication." Both supplements systematically supply de-
tailed data regarding physical demands, working conditions, and
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training time, as these "selected characteristics" apply to specific
occupations. The first supplement is basically entered with each
occupation's D.O.T. code number, while Supplement 2 is basically
entered with the worker trait group page number from Volume II.
Either supplement can be entered through other columnar cap-
tions, as well, in search of occupations in keeping with client
characteristics. The Vocational Expert's use of these supplements
heightens the expertise he brings to counseling or counselor educa-

tion.

Serendipity Does Not Create Serenity

Desp;.e the undoubted value of the Vocational Expert program for
counselor education and practice, one cannot conclude that service
as an Expert solves all the vocational problems encountered in
counseling. The host of serendipitous side-benefits should not yield

a sense of serenity. Complacency in the face of counseling's com-
plexities would be counterproductive.

Thorny problems that occur in the course of service as a Voca-
tional Expert are lightly touched on here, with the thought in mind
that thorns exist even in a bed of roses. The Expert's opinion
regarding the claimant's employability is complicated, for exam-
ple, by a symptom as subjective as pain. Recency and relevance of
military experience can be complicating factors. Responsiveness of
the claimant during the hearing may be alternatively attributed to
auditory adequacy, functional intelligence, verbal comprehension,
or communication skills. Disparities are found between D.O.T.
ratings of selected occupational characteristics and the ratings of
employers in specific work settings.

Mention of employers is a reminder that serendipitous value
accrues to Experts from the conduct of vocational surveys. Making
contact with employers and talking with them about jobs are
reality oriented experiences frequently lacking in the lives of
counselors and counselor educators. Contacts with local State Em-
7,loyment Security offices and with other community resources are
similarly enriching reality experiences.

One can conclude that, while service as a Vocational Expert
does not resolve all the complexities of counseling, it provides
realistic experience that sharpens counseling expertise. While ev-
erything an Expert learns about claimants may not be generaliza-
ble to clients, his understanding of clients is unquestionably en-
hanced by his study of claimant folders and his participation in
disability hearings. While his knowledge of jobs and job settings
may remain limited, his more realistic view of the work world is
less likely to be distorted by tinted glasses, whether rose-colored or
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gray. While the bridges he builds between clients and jobs may not
be more indestructible than the bridge over the River Kwai, he
gains considerably in his constructive capacity to connect workers
and work. The Vocational Expert program itself serves as a
bridge, indeed, between the realities of clients, jobs, and job set-
tings and the professionals concerned with counseling.
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An Industrial Psychologist Views
the BHA Vocational Expert Program

f Philip Ash

When the Bureau of Hearings and Appeals of the Social Security
Adniinistration launched the Vocational Expert program in 1962,
it did so to deal primarily with requirements, imposed by the
courts that reviewed disallowed claims for payment of disability
benefits, for dependable evidence based upon professional opinion
that claimants to such benefits were in fact employable, given
their age, educational attainment, previous work experience, and
such impairments as time, disease, or accident may have visited on
them. The Bureau of Hearings and Appeals pioneered in the or-
ganized utilization of professional personnel from psychology,
counseling, education, and related fields, in the judicial process.1

In fact, however, only a small proportion of cases in which
Vocational Experts serve ever reach a court.' Most of the time the
Vocational Expert provides adjunctive help to the Hearing Exam-
iner and serves as sort of an insurance policy. His testimony is on
the record if a denial of benefits is contested in the courts, and, in
cases where the Hearing Examiner himself has doubts about the
implications of the medical evidence for "availability for employ-
ment" of the claimant, the Vocational Expert provides an outside
view of the claimant's occupational potential, given different disa-
bility alternatives posited by the examiner.

The industrial or counseling psychologist who participates in
these proceedings, however, quickly discovers that the frame of
reference in which they are conducted, oriented to the terms of the
law, are at once both narrower and broader than typical personnel
practice. The boundaries are set as follows: ". . . an individual
. . . shall be determined to be under a disability only if his physi-
cal or mental impairment or impairments are of such severity that
he is not only unable to do his previous work, but cannot, consider-
ing his age, education, and work experience, engage in any kind of
substantial gainful work which exists in the national economy,
regardless of whether such work exists in the immediate area in
which he lives, or whether a specific job vacancy exists for him or
whether he would be hired if he. applied for work.3 The phrase

' Easton, H. K. Forensic Issues as Related to the Vocational Expert's Par-
ticipation tn Social Security Disability Hearings. Dissertation submitted to
Northwestern University for the Ph.D. degree, (1969) p. 7.

In 1965-70 there were 126,150 hearings before BHA Examiners. Vocational
Experts participated in 38,430. It is estimated that approximately 5,; of
these cases went to court for appeal from a BHA decision.

;2 U.S.C. 423 (d) (2)A, January 2, 1968.
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A.

"work which exists in the national economy" is further defined to
mean ". . . vrork which exists in significant numbers either in the
region wl4fe such individual lives or in several regions of the
country."

Taken together, these boundaries require the Vocational Expert
(a) to take the individual as he is (i.e., not change or rehabilitate
him), and (b) to match his residual skills and abilities with exist-
ing (not necessarily open to him) jobs.

The first boundary is much narrower than that which would be
observed if the claimant appeared before the Vocational Expert as
a client in need of vocational help or an employee in need of
counsel. The Social Security Administration program at least
nominally includes screening by state vocational rehabilitation
agencies for possible vocational rehabilitation services, but the
practicing Vocational Expert quickly learns that there is a broad
gap between theory and practice. State regulations concerning
eligibility for rehabilitation rule out, in my judgment, many claim-
ants who, were the resources available, could be "rehabilitated."
Typically, such claimants are not "impaired enough". A case in
point is the heart attack claimant who has made a reasonably good
physical recovery, but suffers from continuing cardiac anxiety
that effectively causes him not to return to work. The resources of
rehabilitation agencies are probably too limited to help all those
who need their services, but in my practice all but a few claimants
could have benefited from rehabilitation counseling.

The second boundary,"work which exists in significant num-
bers"on the other hand, is much broader than vocational coun-
seling outside of the disability law would contemplate. It does tend
to assure ignoring jobs which are unique and of infrequent occur-
rence, and jobs which exist only to provide work for a disabled
personone disabled usually during the course of employment
with the company.' However, resolutely eschewing considerations
of placeability (would any employer actually hire an individual
with all the attributes of the claimant?), emphasis is placed upon
formal matches between putative job skills and formal job re-

' For example, in a steel mill with which I am acquainted, there is a tunnel
connecting two parts of the plant. Entrance Into and egress from the tunnel
is controlled by traffic lights, and drivers can see around the bends at each
end of the tunnel in strategically-placed mirrors. However, to continue on
the payroll an employee who was severely injured in a plant accident, the
company created the job of "Tunnel Watcher". This worker sits on a chair
through the shift watching cars and trucks enter and exit from the tunnel.
He could control the traffic lights if the need arose, but it probably never
will. This is a make-work sedentary job. The French have institutionalized
such jobs as, for example, the ticket-taker ladies who sit at the entrance to
the platforms in the Paris subway. These are for The most part widows of
French soldiers. The "jobs" provide income supplementation to ear pensions.
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quirement,:, ignoring the qualitative labor market factors that
might make the likelihood of actual hiring remote. The first lesson
that the industrial psychologist participating, in the Vocational
Expert program must learn is that he must address himself to the
oossib/c, and not confine his analysis to tfw probable. An impor-
tant implication of this lesson is that he must frequently shut out
or unlearn or ignore the hiring standards with which he has
become familiar in his own company. The experience is, none the
less, an instructive one. In fact, considering for hearing purposes
the possibility of employment in particular jobs of persons w ith a
variety of functional limitations may well lead to reevaluation of
the andty of the hiring standards imposed by his MN n company.
Evaluation of the availability for employment of disability benefit
claimant,: not infrequently underscores the arbitrary and irrele-
N ant nature of many industrial hiring standards. Going even fur-
ther. a psychologist employed full-time in industry who partici-
pates in the Vocational Expert program cannot help but become
more aware of the potential employability of individuals with
partial limitations on their physical and mental capacities and
abilities. From this awareness, he call more effectively urge upon
industrial managers not only the need, but also the desirability,
from the point of view of industry's own self-interest, of hiring
handicapped individuals to work in jobs on which their handicaps
would make no difference in performance.

Beyond these considerations, however, the setting of the disabil-
ity claim hearing and the constraints (indicated above) that are
imposed both by the law and the practices of the Bureau of Hear-
ings and Appeals, present a number of problems to which it would
he desirable to direct attention and, hopefully, research. Two of
these problems are singled out for discussion : The evaluation of
client capacities and potential, and the identification of opportuni-
ties for "substantial gainful employment" existing "in significant
numbers". These are the two central issues confronting the Voca-
tional Expert : what jobs the claimant does, and what is the inci-
dence of those jobs. The knowledge and techniques of industrial
psychology are, in my judgment, highly relevant to the search for
solutions to both of these issues.

The question of what jobs the claimant can perform has two
aspects, classifiable in the occupational literature as worker capac-
ities analysis and job requirements analysis. The former relates to
the education, training, experience, aptitudes, skills, and physical
capacities of the applicant; the second to the knowledges, tools,
materials, equipment, processes and physical surrounds of the po-
sition. The role of the, Vocational Expert is to determine the for-
mer, and identify jobs which are congruent with these capacities.
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In most cases. the Vocational Expert must evaluate worker
capacities, at least before the hearing, on the basis of the miscella-
neous materials ii, the file received by him in the mail I have on
other occasions commented upon the (frequent) inadequacy of this
source material 5 for evaluating the applicant's capacities, and the
limitations of generally-as ailable Job informationparticularly
the Metamary of Occiyatimull ntlesfor identifying job re-
quirements.

To meet this problem, both others and I have proposed alterna-
tive approaches to the collection particularly, of applicant data :

pre-hearing examination of the client by the consultant, physical
capacities analysis in work-relevant terms by the physician,5 re-
evaluation and amplification of the exhibits, research on selected
tests of capacity or ability, critical analysis of claimant case stud-
ies, studies of long-range vocational and or life adjustment of

The in-person evaluation of disability-claimant capacities, how-
ever, is often confronted with a certain reluctance on the part of
the claimant to demonstrate the limits of his capacities, skills, and
abilities. To do so undermines his claim to being disabled. Most
psychological tests of ability, however, require test-taker coopera-
tion to elicit an estimate of maximum performance potential. The
natural reluctance of the claimant to show how good he is would
presumably lead to less than maximum performance, to faking in
fact, and consequently an lindcrestimate of the claimant's job po-
tential. Traditional paper-and-pencil performance test technology
therefore does not appear to offer any satisfactory way of moti-
vating a claimant "to do his best" on a test, when such a level of
performance could lead to the conclusion that he, the claimant, is
in fact not disabled enough to be unavailable for employment. The
psychological test route asks the claimant, in a sense, to testify
against himself, but usually provides him with the opportunity to
avoid doing so.

It should be noted in passing that the malingerer has a much
more difficult task of avoiding testimony against himself on medi-
cal evidence. Although he may complain of "feeling poorly", of

A.h, P. "Some Notes on the Role of the Vocational Consultant in Disability
Hearings". Paper before the American Personnel and Guidance Association,
:Minneapolis. limn . April 14.1965, p 2-5. In Documents of 10( test to Vora-
tanutl Consultants, V.S. Department of Health, Education, and Welfare,
Social Security Administi anon, But eau of Hearing's and Appeals, November
191;5, Section IV.
'' Boer, J "Research Needed by the 'New' Vocational Consultant " Paper
before the American Personnel and Guidance Association, Washington, D C
April 191ifi. In Dorann ats of Int( test to Vocational Consult(ar4., r.S. De-
partment of Health, Education. and Welfan, Social Security Administration,
Bureau of 'Hearings and Appeals, June 19il4i. Section III.
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pain, of lack of sensation, of a whole variety of subjective symp-
toms, the technique:4 of medical diagnosisthe X-ray, the cardi-
ogram, the blood analysis, the sphygmomanometer, the neural re-
flex examination procedureall do result in forcing the claimant
to testify "against himself" without much possibility of deliber-
ately affecting the measurements taken. However, a few new tech-
niques of human assessment have emerged during the last decade,
and Vocational Experts may well find in them more precise tools
to evaluate the occupational potential of disability claimants. Two
tools to which attention is particularly addressed are job element
examining and man-job matching.

The first is an examining procedure developed by the United
States Civil Service Commission especially to evaluate the qualifi-
cations of individuals for "wage board" (i.e., service, production,
and maintenance) jobs in the Federal government.' While de-
signed to provide scores to determine eligibility for civil service
employment, the procedure seems to be eminently adaptable to
man-job matching for disability-placement purposes. The proce-
dure, applied to this purpose, has three main steps: analysis of
target lobs to develop for each the job elements (broad job-re-
quired Lttributes or activities) that would comprise a qualification
standard ; development of a suitable device for claimants to use in
describing their ability, experience, and training (a modification
and expansion of the claimant's application form, probably to be
completed upon the occasion of filing for a hearing before the
Bureau of Hearings and Appeals) ; and development of a plan or
rating guide for target jobs to establish the congruence of the
claimant's capacities and abilities with the requirements of each
job or job family. Since no one has yet attempted to apply the Job
Element Examining technique to disability evaluation, several
technical problems must still be solved. The technique gives prom-
ise, however, of more reliable client evaluation without the use of
psychological tests the results of which the claimant could compro-
mise by malingering and failure to cooperate.

Another innovative technique, for which some experience in the
area of disability evaluation has already been accomplished, is the
('left Job Man Matching System, developed by Dr. Samuel H.
('leff, Vice President of Research and Development of ADP Per-
sonnel Data Systems, Inc."

The heart of the technique is the matching, by computer, of the
characteristics of an applicant(or claimant) with the characteris-

' U S. Civil Service Commission. "Job Element Examining Instruction Man-
illa" Washington, D.C.: The Commission, 1967.
" Cleff, S. H., and Techt, R. M. Job /Man Matching in the 70's. Datamation,
February, 1971.
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tics of a stored bank of jobs, both job and man described in a
common behavioral job language comprising sixteen dimensions of
work, each represented by sixteen common job behaviors. In prac-
tice, an examining physician or a Vocational Expert or the claim-
ant should be able to check which of the job behaviors are within
the competence of the claimant, This claimant protocol could then
be matched by computer with previously-stored job profiles to
determine what if anything, the claimant can do. Cletrs organiza-
tion is currently reported to be doing just this in cooperation with
the New Jersey Rehabilitation Commission for some of the Com-
mission's clients. A procedure has been developed for zinalyzing
the client's physical and emotional capacities using the same six-
teen dimensions of work, thus providing a vocationally functional
profile of the client. A job register containing some 250 job pro-
files, developed for the New Jersey Employment Service, provides
a large sample of jobs against which the person-profiles are com-
pared. The matches reveal a set of jobs to which the client may be
referred or which can serve as a realistic basis for planning voca-
tional rehabilitation. Given no more than current computer re-
sources, it is not at all fanciful to imagine a centralized job infor-
mation bank, accessible by remote terminals (a procedure now
used, in fact, by the ('left' organization) against which the Voca-
tional Expert, or BHA itself, could match a client protocol, to
yield a printout of jobs in any community suitable to the capaci-
ties and abilities of the claimant.

Other new job and worker analysis technologies are also devel-
oping which may be relevant to evaluation of the occupational
potential of disability claimants, but the two described above have
passed the point of speculation and experimentation, and are
available for modification and use in disability evaluation

The second major issue to which the industrial psychologist as
Vocational Expert must address his attention is the issue of the
incidence in the economy of jobs which the claimant may perform.
It is not enough to prove that a claimant could perform the job of
"glass shader" (matching lenses for inexpensive sunglasses) or
"sample mounter" (glueing or posting exhibits on cardboard
sheets), but that these jobs constitute work ", which exists in
significant numbers in the region where such individual lives or in
several regions of the country".

The Dictionary of Ocenpational Titles provides evidence of the
existence some(c/Wic in the national economy, in the recent past if
not now, of over 22 thousand jobs, and in the early (lays of the
Vocational Expert program resort to DOT listing was generally
deemed sufficient to establish the proposition that there were some
jobs which a claimant could perform. The Second Edition (1949)
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was supplemented by the publication of Est limit( s It'o,k(/
Tim/ R, cm, Os Ow ',ow) Jobs (1957), win( h paxe the VM'a-
t1011111 Expert some basis for making Judgments of Job require-
ments in the areas of physical demands. working conditions, and
training time. Volume 11 of the Third Edition (19651 purports to
provide physical demands, working conditions, educational and
training time (Worker Traits) data for all 21.711 defined occupa-
tions. How eNer, it does not include detailed data on these worker
traits in the manner in which they were presented in the Esti-
mates of Wot kr, L'«vot( to, 4000 lobs (19571. There-
fore, a Supplement for the l).O.T was published in 1966 to take
care of the above problem. tie /( /(l( 111 II of thi D.O.T., published
in 196K. rearranges the data found in the Supplement so that each
Worker Trait Group contains Jobs requiring similar physical de-
mands, abilities, traits and functions: a useful tool for transfera-
bility of skills.

The 1).O.T.. how e% er, does not speak to incidence, nor does it
pro\ ide any regional data.

To till in this lack, the Vocational Expert has had recourse to
three souras of information

The first comprises the "Help Wanted" columns of local newspa-
pers. If a colle:tion of Jobs can be identified by matching the
claimants capacities with the 1).O.T statements of Job require-
ments, it is, in fact, frequently possible to substantiate Job "exis-
tence" through the advertising columns of newspapers. In general.
however, such substantiation is possible only for higher-skilled
lobs, which are suitable for only a small minority of claimants.

The second approach available to the Vocational Expert is a
local ocational stirs ey which he himself conducts. Where there
are local State Employment Service offices catering to the handi-
capped worker, a single stop there might yield enough "Job exis-
tence" data to satisfy the needs of the hearing. Alternatively, the
Vocational Expert most himself visit plants and businesses and
tolled the necessary data. This latter procedure, however, is very
time-consuming, and BHA typically authorizes only a few days'
work on sum eys, hmitin sharply the number of plants that can
be visited.

The third approach has invoked surveys by State Employment
Ser ice personnel. These surveys typically cover one or more met-
ropolitan areas in the state and, where they have been conducted.
yield the richest harvest of job existence data collected by any
means. lloweNer. no( 11 State Employment Services have been
willing or able to conduct such tirveys. and even if they were the
problem nationally is so ouninous that it would require a large
investment of resources to undertake the task.
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In au attempt to deNelop new and other techniques to collect
vocational surNey data, a program ha, been launched at the Unit -

ersity of Illinois at Chicago Circle, under the title of Project
COPE (('hicagoland Opportunities for the Physically Excep-
tional)

The first product of this project was a directoi y of facilities and
agencies in the greater Chicago area w hick offer ,erx ices for those
with physical or mental problemsranging from alcoholism to
xenophobia.

The second and major endeavor of Project COPE has been the
creation of a task force to tackle the problem of irrational sur-
veys. This undertaking has three main purposes: first, to collect
useful data in the Chicago Standard Metropolitan Statistical Area
regarding Jobs appropriate for individuals with limited education
and skills and some degree of physical impairment : second, to
compare and evaluate different survey techniques : and third, to
Provide the student members of the task force with a meaningful
educational experience, including both learning of the principles,
theories, and techniques (e.g., D.0 T. classification) of occupa-
tional information, and practical exposure to industry by way of
plant visits for job-data collection.

The Task Force first addressed itself to the question of sam-
pling, and constructed, from census data and other sources, a
target sample of 2000 companies that met two requirements : first,
they were in industry classifications in which (on the basis of data
in other surveys) light and sedentary low-skill jobs pi obaidy
exist ; and second, they were representative and roughly propor-
tional to the distribution of companies and workers in the SMSA.

A second step was the mounting of a pilot study comparing
plant visits (to a sample of 50 companies) with a mail-return
survey (150 companies) The results of the pilot study were used
to modify greatly (a) the telephone "pitch" used to make first
contact with each company, (b) the content of the follow-up letter,
and (c) job-data forms, At the time of this writing, three data-col-
lecting techniques are being compared:
a. One thousand companies will each receive a letter requesting

cooperation, and at least ten job analysis sheets to complete
and return by mail.

b. Another 500 companies will receive the same mailing, but they
will be informed that a representative of Project COPE will
visit to pick up the forms at a date (two weeks) in the future.

c. Another 500 companies will be asked to cooperate by receiving
a visit from a staff member, who will collect job data in sill/.

The letters and forms have been carefully re% ised, using a vari-
ety of evident and not-so-evident motivation techniques, to maxi-
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mize response in each response mode. Preliminary results strongly
suggest that all the methods yield usable returns. The complete
data will provide a basis for cost-benefit analysis to make possible
choice among the methods being tried out. The project will also
yield a manual for others to follow, including those elements found
most effective in the study. It is hoped that Project COPE will
yield a standardized survey package that other universities and
social science research agencies could adapt to conduct surveys in
their areas, or even, if the mail-return technique proves effective,
that BHA could possibly conduct such surveys from a central unit.

This paper has suggested, first, that when an industrial psychol-
ogist functions as a Vocational Expert, he or she must adopt
certain positions or attitudes that differ from those usually gov-
erning his or her contribution to industry ; second, that the Voca-
tional Expert experience provides a vantage-point for urging cer-
tain changes in industrial practice ; and third, that the body of
knowledge and techniques comprising industrial psychology can be
applied to the solution of some of the central problems of the
Vocational Expert activity itself. This roster of points, however,
would not be complete without a fourth, namely, the professional
and ethical obligations imposed upon the industrial psychologist
when he functions as a Vocational Expert. It is appropriate to
close this paper with a brief restatement of these points.

First, the special attitudes called upon by the BHA hearing
procedure are:
a. that the match of the claimant's potential with the require-

ments of jobs must be based upon the characteristics of the
claimant as he now is, and not as he might become as a result
of therapy, training, or other kinds of intervention ; and

b. that the claimant must be matched with jobs that he could do,
given his age, education, training, experience, and residual
physical and mental capacities, without reference to employer
hiring stipulations that might reds ce the probability of his
actually being hired to do anythini; almost to the vanishing
point.

Second, the experience of the industrial psychologist in the Vo-
cational Expert program has two related effects upon his relation-
ships with his major employer :
a. he cannot help but become much more sophisticated with re-

spect to the adaptability of impaired workers; and
b. he achieves a competence to argue effectively and forcefully for

the proprietyindeed, the desirabilityof adjusting hiring
standards realistically to permit and encourage the utilization
of the handicapped and the partially impaired.

Third, the industrial psychologist can make a major contribu-
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tion to two key aspects of the general problem of placing the
impaired worker:
a. the evaluation of worker capacity and potential; and
h. the determination of the physical and mental capacities re-

quirements of jobs
Fourth, participation in the Vocational Expert program im-

poses upon the industrial psychologist two major obliga'ions:
The first is to do his homework. It is a disservice to both the

BHA and the client to come to a hearing unpreparedand it could
be embarrassing to the expert himself. Adequate preparation, fur-
thermore, includes not only mastery and analysis of the case as it
conies to the Vocational Expert through the mail in the collec-
tion of exhibits selected by the Hearing Examiner. The hearing
itself, sometimes to the 'tismay of the expel . brings out new
facts, material that substantially alters the meaning of the con-
tents of the exhibits (if, indeed, those contents are not completely
refuted). The psychologist must be prepared with an apperceptive
mass that renders him flexible enough to shift focus, reevaluate
the claimant, and, on the basis of the new facts, suggest appropri-
ate employment. It is, in my judgment, the poor expert who la-
ments that because his written report, based on the exhibits, is
rendered irrelevant by the hearing, he has somehow been done a
disservice. The advice of President Truman applies here also: "If
you can't stand the heat, stay out of the kitchen !" It would be
pleasant that a final, definitive report could be written on the basis
of the exhibits (with a little envy, perhaps, we must note that the
medical profession does enjoy a situation somewhat like this in
BHA hearings), but, if it were the case, there would be little point
to the actual physical appearance of the Vocational Expert at the
hearing. That very circumstance should warn even the most novice
expert that his written report is only a tentative kind of docu-
ment, which he should have the courage and information to jetti-
son without a qualm.

The second obligation that the Vocational Expert program im-
poses upon the industrial psychologist, is that of professional ob-
jectivity and neutrality. He is at the hearing, even though paid by
BHA, not in an adversary role, but as a friend of the court. He is
as committed to serve the interests of the applicant as he is to
serve the interests of the agencyexactly so much and not a little
more in either direction. It is, unfortunately, easier to promulgate
a doctrine of neutrality than it is to implement one. The expertise
of the Hearing Examiner confronting the halting lack of sophisti-
cation of the claimant exercises strong, even if subtle, pressures

Ash, I'. !bid p. 53.
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on the observer. The examiner brings out flaws in the applicant's
testimony, elicits admissions of physical activities not mentioned
in the exhibits, and frequently gets the claimant to describe him-
self as much more of a "whole person" than the written record
implied It is in practice very difficult to maintain a completely
neutral posture, to fail to be swayed by emphases which, perhaps,
expert counsel in the claimant's corner could easily refute. The
claimant is a small person petitioning for largesse from a grand
and powerful ins,itutionnothing less than the Government of
the United States of America. It is, in my judgment, sometimes
difficult to refrain from gib ing the government points merely for
its munificence and generosity in bending backwards to merely
entertain the petition against its previous determinations. The
problem is exacerbated by a condition that must, in all candor, be
faced when the "poor benighted claimant" appears without profes-
sional counsel: the industrial psychologist and the Hearing Exam-
iner share an educational, social, economic, and philosophical cul-
turecollege graduates both, sophisticated both, members both of
sedentary professions in which physical effort is unimportant so
long as intellectual functions are unimpairedwhich is alien to
the culture of most of the claimants. They undei,:tand each other,
and it is probable that their "understanding" of the applicant is
based upon the ,,ame set of value judgments and stereotypes. The
large majority of applicants come from a culture and background
in which work is physical, not intellectual; education is limited to
levels well below college; literacy and verbal facility is poorly
developed. In the face of these enormous differences between ap-
plicant and expert on the other hand, and the multitudinous ties
and sympathies between expert and examiner on the other, only
with blindness could one assert that the goal of objectivity and
neutrality is easily attained by the Vocational Expert. It is, there-
fore, essential that the psychologist, far from assuming that he is
neutral, actively consider this issue and consciously guide his
conduct accordingly.

The endurance of the Vocational Expert program for a decade
may be taken as evidence of its political and social utility, its
survival for another decade is predicated upon its adaptability to
the changing circumstances and attitudes of our society. As the
thrust of the social welfare state more and more insists that
income to enjoy the beneficences c,f our material culture is a right,
and not merely a privilege to be earned primarily through one's
own work efforts, it is in my judgment inevitable that the criteria
for eligibility for income continuance under conditions of partial
disability will be, on the one hand, relaxed with respect to the
ex` ant of disability required before income without work will be
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permitted, and on the other hand, increased in stringency with
respect to the extent to which the probability of employment ex-
ists, given both content job requirements and contextual employer
requirements. To meet effectively such probable changes, energetic
prosecution of the inquiries outlined in this paper seem to me to
be a matter of high urgency.
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The Role of a Vocational Expert in the Social Security
Administration's Bureau of Hearings and Appeals

(law R Colvin

Defined briefly, the responsibility of the Bureau of Hearings and
Appeals is to examine, in a quasi-judicial fashion, all pertinent
data relative to a claimant's previous denial of entitlement or a
continuation of entitlement to disability benefits Under the au-
thority of a Hearir'g Examiner utilizing pre-established laws de-- lineating his specific roles and functions, an impartial and fair

I:witting is conducted. This is done in an effort to gain insight as to
whether or not the wage earner is, indeed, entitled to a finding of
disability at a time relevant to possible entitlement to benefits. To
aid the Hearing Examiner in the development of an objective and
adequate record fo ormal decision, a Vocational Expert
may be called as 'cl. witness. Approximately 700 professionals func-
tion in the capacity of a Vocational Expert.

It is the intention of this writer to describe the Vo
Expert's role in the Bureau of Hearings and Appeklic egFam ac
he understands it from the standpoint of a relaere-newcomer in
this field. There has been limited material written regarding the
formal position of the expert with the Social Security Administra-
tion (Feingold, 1969; Weiner, 1964; Rice 1961), but this writer
would like to take an informal approach and describe specifically
the initial involvement or interaction he has experienced with the
Bureau. Other facets of program involvement will be discussed
including the necessity and requirements for confidential and im-
partial testimony; the preparation of cases and how they might
differ from when the Vocational Expert first entered the program;
as well as some constructive suggestions how the Social Security
Administration might better utilize the Vocational Expert in their
dynamic young program. In order to maintain the informality of
this article, the writer will make frequent use of the first person
pronoun, since it will be necessary to make reference to particular
techniques and methods utilized by him.

In the fall of 1969, I entered into contract with the Bureau of
Hearings and Appeals as a Vocational Expert. Even though I
higned an agreement stipulating I had a basic understanding of
',,rogram administration and philosophy, I must truly say now that
I had many apprehensions regarding my ultimate role as a Voca-
tional Expert. I was confident that I could utilize my expertise
gained as a vocational rehabilitation counselor and specifically my
knowledge regarding the effective placement of handicapped peo-
ple within the world of work. Most of these apprehensions devel-
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oped from my naivete toward the Social Security program itself
As an example, I understood after reading the contract that I
would not be held accountable for decisions or anything considered
a part of the decision making process; my role was to provide only
testimony. I am sure that many newly employed Vocational Ex-
perts have a compulsion to make decisions surrounding the wage
earner's capability of performing work even though the Hearing
Examiner, or the Appeals Council, has this sole responsibility. I
find myself, even to this day, having to reflect back on the Admin-
istration's intention concern'ng my participation as an expert
in hearings.

Since my first testimony in 1969, I have been briefed repeatedly
that my testimony was to be unbiased. For the benefit of the
claimant and or his representative the Hearing Examiner stresses
for the record the fact that I am an impartial witness, represent-
ing neither the Federal government nor the claimant. With each
new hearing, the Hearing Examiner states that my role is to
provide information specific to the claimant's functional ability to
peiform work. Bas.( assumptions are provided the Vocational Ex-.
pert in accord with the claimant's functional limitations (impair-
ment) viewed in relation to his past work experience, age, educa-
tion. and other factors deemed imoortant by the Hearing Exam-
iner. At this point the Hearing Examiners in my area usually
reiterate their opening statement regarding the importance of im-
partial testimony.

Case Preparation

It is interesting to note how my case preparation has changed
from my initial in,, oh ement with the Bureau of Hearings and
Appeals and how a case is now prepared. After receiving the
exhibits sent to me by the hearing examiner which he feels are
pertinent to this particular case, I read them over carefully and
take some notes. The format used in my initial case preparation
follows ; this information is written on a standard legal pad (as I
read through the exhibits I make specific comments in the respec-
tive category).

Most of the categories described on the case history sheet are
self-explanatory ; yet some of them need further clarification. The
Address is included because this gives the expert an idea of
the claimant's area of residence (immediately I begin assessing
the existence of suitable jobs he might be able to perform within
this area). Realizing, of course, that the Feder,-1 guidelines have
established that the local as well as the national economy should
be considered in the development of disability cases, this writer
argues that it is imperative the claimant's specific geographic area
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Name:
Address:
Marital Status.
Age ( Date of Birth):
Education:
Military History:
Alleged Disability:

Medical Histoiy:

Ctirrent Diagnosis and Prognosis:

Testimony Based on Period Covering

Dab, and Location of Heal ing.

How Did W E Get to Hearing?

Wink History ( Date. Name of Company. Specific Job Title, Duties) :

of residence be considered if we are to be more persuasive in
appraising a claimant's ability to perform substantial gainfu;
activity.

Another vital bit of information found in the case folder is the
wage earner's Date of Birth. A Vocational Expert cannot give
adequate testimony without having the claimant's age as wt II as
his level of educational achievement. Most jobs available in today's
labor market require a designated educational level before an indi-
vidual is eligible for employment. I also include Militai y History
since this often gives information regarding an individual's Mili-
tary Occupational Specialty (MOS) or his involvement in other
aspects of the world of work.

As per the transmittal letter sent to me along with the exhibits,
it is required of the Vocational Expert to base his testimony on
that period of time relevant to the claimant's claim for disability
benefits as established by the Bureau of Hearings and Appeals in
conjunction with the claimant's initial request for a hearing.
Therefore, I include on my worksheet, Testimony Based on Period
CorcrIng :

So that I might maintain adequate records, I add the Date and
the Location of Hearing for this specific claimant. Since I now
have visited most of the locations in which hearings are held, I no
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longer need to identify the specific building or address, but only
the town in which the meeting will be conducted Also included
here is the exact time that the hearing will be held in the course of
a day.

The next bit of informationHow Did Wagc Earner Get to
Hearingis left blank during the expert's initial case prepara-
tion ; obviously this information is filled in during the actual hear-
ing with the claimant When he is developing his impartial testi-
mony, it is imperative for the Vocational Expert to use as much
intuitive information as possible, one being how did the claimant
get to this hearing? If he drove, this implies that he has more
functional capacity than might otherwise be expected, since driv-
ing is considered rather strenuous and it definitely requires dex-
terity, eye-hand-foot coordination, and the ability to make quick
decisions. Such an observation might otherwise be overlooked not
only by the Hearing Examiners, but by the Vocational Expert or
other witnesses testifying on behalf of the claimant. And yet, if
we are to gather as much pertinent information on behalf of the
claimant as possible, it is necessary to utilize every available
source. As an example, if a client has been driving prior to the
onset of his problem, but now was unable to get to this particular
hearing on his own and had to require the assistance of others, a
note should be made to this effect within the space provided on the
worksheet.

This Vocational Expert also includes the claimant's Alleged Im-
pairment. It is important for the Vocational Expert to examine
what the claimant feels is wrong with himself, not only from what
he has told a Social Security interviewer (in the exhibits provided
by the Hearing Examiner), but also from his testimony actually
presented during the hearing.

Following the Alleffid Impairment, it is important to include the
actual Medical Histog, as developed and recorded by practicing
physicians. Included within this category I make note of various
operations and the date each were performed ; specific medical
problems related to the alleged impairment ; prescribed medica-
tions taken by claimant in order 4-o relieve or partially reduce
pain ; and any other comments the physician might explicitly or
implicitly relate directly to the claimant's medical problem,

Even though the following categoryCurrent Diagnosis and
Pr6gnosisis a part of the medical history, I separated it so that
I may speedily refer to it at any given time during my case
preparation and during the actual hearing.

The expert can begin specifically to focalize on the problem
related to the present claim rather than some problem that may
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have existed 10, 15, or more years ago and which now is not
causing him problems per se.

The final category used in developing the case is that of a Work
Histmy. Within this area I try to find and list from the exhibits
the name of the company for which he worked, his specific job
title and duties that he performed in his daily activities as well as
the beginning and terminating dates of employment with the orga-
nization. Of course, if he has worked for more than one company,
they are listed in chronological order from most recent employ-
ment to his first job. The work history is a crucial area that
should concern the Vocational Expert. It is because of this factor
regarding work history and vocational potential that the expert
has signed a contract with the Social Security Administration ;
i.e., the ability of the expert to examine the client's work
history in terms of age, educati In, and medical information in
order to determine jobs suitable under whatever residual capacity
the Hearing Examiner defines in his assumptions.

After the initial development of the wage earner's case, I care-
fully read each exhibit again looking for items that I might have
missed during the initial preparation. As soon as I have finished
perusing the folder it is returned immediately to the Hearing
Examiner's office. Unless unforeseen problems develop, I try to do
my case recording and initial folder evaluation within 24 hours
after receiving it.

Up to this point my case preparation does not differ signifi-
cantly from when I first began in the program other than I no
longer feel compelled to take copious notes. Since my first several
hearings I have learned that a Vocational Expert can glean much
information from the face-to-face confrontation with the claim-
ant; such information can be used effectively in conjunction with
the exhibits derived from the case folder.

After returning, the claimant's folder to the Hearing Examiner,
the actual hard work of the Vocational Expert begins. It is at this
point that occupational information and job analyses be per-
formed. In developing my testimony, I rely solely on a variety of
companies located within a specified geographical region sur-
rounding the claimant's home. If the Social Security program con-
tinues to consider itself realistic and viable, it must allow the
Vocational Expert to examine jobs primarily within the specific
region in which the claimant lives, rather than citing jobs that
may be in existence hundreds, or even thousands of miles away
from his residence. Such testimony also increases the validity of
the Vocational Expert's comments by not relying on information
possibly derived from other secondary sources within other states
or geographic regions that he personally has not evaluated.
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One of the first steps I take in the development of occupational
material within the locale is to contact the Chamber of Commerce
serving the area in which the claimant resides. From this commu-
nity representative I accumulate information of the following na-
ture:
1. the names of specific organizations (ranging from small busi-

nesses to giant corporations) found within the area in ques-
tion;

2. the address of the organization ;
3. the name of the employment manager, plant manager and some

other representative that I may call by name rather than
merely relying on the switchboard operator;

4. the company's primary product(s) and a brief description of
the commodity if it is not readily identifiable (e.g., polypropo-
lene fibers and filmsused for industrial wrapping, etc.) ;

5. the approximate number of people working in the plant or
company complex within this specific area ;

6. any other information which the Chamber of Commerce repre-
sentative might think helpful (e.g., home office address if kcal
plant is a subsidiary of another company, etc.).

With the Chamber of Commerce as well as with the other orga-
nizations or individuals contacted in the development of my testi-
mony, I always explain my position with the Social Security Ad-
ministration as a Vocational Expert and the underlying rationale
supporting the program's existence. I think that all Vocational
Experts are, or should be, considered as public relations repre-
sentatives of the Administration, even though we are gathering
material for unbiased testimony. Thus far in my contacts with
various organizations I have been shunned by only one company
when it came to gathering information about businesses and spe-
cific jobs within the community. Their prime reason for not per-
mitting me to interview them was they felt the parent company
located within another state would not allow the divulgence of
"confidential" information such as types of jobs, approximate
number of people performing these jobs and their industrial clas-
sification regarding physical demands, educational level required
for adequate job performance and the like.

After my initial involvement with the local Chamber of Com-
merce, I then call upon the district office of the State Employment
Commission serving that locale. When talking to the manager or
one of the counselors serving the claimant's area, I relate to him
as I did with the Chamber of Commerce my reason for contacting
the employment office and also the type of pertinent information
that was derived previously from the Chamber of Commerce. If
possible, I provide him with one or two references he may wish to

67



contact erifying the authenticity of my requests, as well as my
credentials. The employ meat office manager is assured that the
information derived from our con\ ersation will be held in confi-
dence as per the responsibilities of my position as a Vocational
Expert.

I then proceed by telling- him that it is necessary to use informa-
tion supplied to me in a gearing, requested on behalf of an individ-
ual who has been denied disability benefits; usually after giving
him this information he is more than willing to give me whatever
material I deem as necessary. EN en though most employment office
managers are aware to some degree of the Bureau of Hearings
and Appeal' program, their specific responsibility in aiding Voca-
tional Experts in compiling- occupationally significant material
must sometimes be reviewed. I use the transmittal letter (Train-
ing and Employment Service Program Letter No. 2686, October
1971) sent to all state employment agencies regarding their assist-
ance in determining eligibility of d;sability claimants and the in-
clusion of appropriate job information. Tactfully employed, thi
letter affords the Vocational Expert the opportunity to gain the
manager's confidence so that he no longer feels threatened by your
presence, inquisitiveness, or intrusion into his office setting. The
letter, therefore, acts both as an "introducer" and as a "describer"
of responsibilities for Vocational Experts and state employment
offices.

The material derived from the Chamber of Commerce is used as
an initial source i f information. In turn, he is asked to more or
less fill in the gat,, that the Chamber of Commerce was unable to
provide; e.g specific job titles within various companies that nor-
mally are considered sedentary, light, moderate, and in a few
instances, heavy, in relation to physical demands (as standardized
by the D.O.T.). Additionally, if it is possible, to provide pprox-
imate numbers of people employed within these specific job titles.

Even though it is not the Vocational Expert's responsibility to
comment on availability of jobs, i.e., job openings per se, this
expert feels it is imperative that he gather as much informa-
tion on labor market trends for the geographic area as possible.
As an example, I have had the occasion in the last year to make
vocational surveys v ithin a specific region of my state. Upon in-
terviewing the local employment office manager, it was discovered
that due to lost government contracts and various other forms of
economic depression, the labor market had dropped more than 50
per cent. Many companies employing 200 or more workers were
then down to a mere 10 or 15 employees.

Following my contact with the state employment office, I then
proceed directly to various industries found within the claimant's
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area of residence. I try to select representative organizations
found within the industrial community rather than relying on, for
example. all furniture manufacturers or all small electronic com-
ponent companies. By gathering a cross section of the industry

ailable in the area, a Vocational Expert and. in turn, the Hearing
Examiner, is in a much better position to determine the feasibility
of transferring vocational skills from one job into another.

Vocational surveys are performed with two purposes in mind :
1 The development of an occupational information file with addi-

tional material being added continually as my length of service
with the Bureau increases This enables me to rely on pre-
viously completed vocational surveys in the preparation of fu-
ture cases directed to me by the Hearing Examiner.

2. Individual claimants are kept in mind in regard to potential
job opportunities within specific businesses surveyed. Either
way, it is essential for the Vocational Expert to gather appro-
priate information when he is actually within the plant he has
chosen to examine.

It is suggested unequivocally that the expert establish rap-
port with a contact person within the organization such as the
employment manager or someone dealing with public relations. On
several occasions my initial contact has been with the president of
the organization (admittedly this is a rare occurrence, but in
some small companies this is the prime contact). In establishing
rapport the Vocational '.',xpert should explain specifically the na-
ture of his business: i e., define your relationship as a Vocational
Expert ith the Social Security Administration's Bureau of Hear-
ings and Appeals; assure him that you are not there as a repre-
sentative of the Federal government to investigate him ; assure
him that information derived will not be used to evaluate his
hiring practices in relatlon to age, sex, race or religion, as well as
his hiring practices regarding handicapped people; assure him
that information derived will be used as supplementary material
presented to a representative of the Social Security Administra-
tion in an attempt to justify the provision of disability benefits or
the denial of such benefits to a claimant.

When contacts are now made with the employment manager of
a company, I try to convince him that he need not provide me with
information which may violate company policy. I continue by
telling him that even though he is providing me with titles of jobs
and the approximate number of such jobs within his organization,
neither the Social Security Administration representatives nor the
claimant himself will be knocking on the company door for fur-
ther clarification of information given the Vocational Expert or
for a job, respectively.
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The existence or non-existence of jobs does not concern me (as
far as my testimony goes), nor does his hiring practices, or any
other factors relevant to the Civil Right:, Act of 1964.

The information I strive to receive in any of my vocational
surveys follows the guidelines suggested by the Bureau as being
relevant. They are as follows :
1. the name, address and nature of a business and their total

em ploy ment ;
2. the date and method of contact ;
3. the responsible official interviewed, identified by name and

title ;
4. the type of light and sedentary jobs performed in the establish-

ment by actual job title and code number if possible (I also
find some jobs at the medium and heavy level to round out my
survey and make it more realistic in view of the labor market
situation in this country today) ;

5. the actual number of such jobs, whether filled or unfilled ;
6. a description of the tasks performed in each job as it exists in

that particular facility ;
7 the physical demands of each jab as found in that organization

such as sitting ; standing ; bending; lifting, approximate
amount of weight lifted and its frequency ; limbs required ;
visual acuity ; and other factors relative to job performance;

8. the working conditions surrounding each job such as heat,
humidity, lighting, noise, vibration, toxic, chemicals, etc;

9. other occupationally significant characteristics related to the
performance of each job, such as intelligence, memory, preci-
sion, finger dexterity, eye-hand coordination, etc.

Also included in my report whether it be for the accumulation
of occupationally significant information or specifically in the
Preparation of a case which is about to be heard by the Hearing
Examineris the percentage of time spent sitting on each job
throughout a normal work day and whether or not a job can be
performed by an individual with a single upper extremity (limb).

The Utilization of Occupational Information

Thus far in my limited experience with the Bureau of Hearings
and Appeals as a Vocational Expert, I have heard other experts
talk about their use of the Dictionary of Occupational Titles
(DOT). My testimony differs quite markedly today than when I
began the program several years ago; I now use the DOT rather
than talk about it. There is a wealth of information the Vocational
Expert can derive from Volume II regarding the transferability of
skills found within various occupations in which claimants have
worked in the past.
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A point I do not necessarily agree with that I have heard from
various experts is that they use the DOT as the foundation of
their testimony. I disagree that this is the best utilization of the
DOT by the Vocational Expert. I contend that it is to be used for
transferability of skills only and that footwork should be done in
the claimant's area of residence within specific industries for de-
termining existence and numbers of appropriate jobs, usually of a
sedentary and light nature. How else can an expert testify regard-
ing the vocational capability of an individual without examining
firsthand working conditions within specific settings?

I will say that after a vocational survey has been completed
within a company, I try to standardize my information using the
DOT ; i.e., the DOT code number is used if one is available. If not,
I assign my own number utilizing the method described in the
introduction to Volume II. Also the physical demands, working
environment, general educational development level (GED), spe-
cific vocational preparation (SVP), etc. are derived not from the
DOT, but from the actual job situation

After the survey has been performed this material is correlated
with information found within the DOT. This is done for obvious
reasons: the standardization of occupational information is a nec-
essary component of our program. And yet, if a Vocational Expert
relies entirely on the DOT to supply him with testimonial infor-
mation, I seriously doubt his competence and his ability to provide
meaningful input to the Bureau of Hearings and Appeals' pro-
gram. Speaking honestly, I must admit that this is exactly the way
I prepared my first case. It did not take long, however, to realize
that such a preparation was shallow, inadequate, and rather mean-
ingless. The first several cases in which I testified were taxing to
my conscience when I now reflect bac t on my case preparation,
especially when I consider that I was being paid to perform a vital
service for the claimant and the Bureau. Professional growth has
helped me overcome these early inadequacies.

Another source of information used in the derivation of occupa-
tionally significant material is the Labor Market Trends compiled
by most state departments of employment security. Usually they
break the state down into several regions and then depict occupa-tional trends as they have developed during each quarter of the
year. Such an analysis might include agricultural versus non-agri-
cultural jobs and their approximate number and rough estimates
of the people needed to perform various jobs, such as in mining,
manufacturing, retailing, transportation, public service and the
like. Again, the Vocational Expert can use this for background
information in case he is questioned not only by the Hearing
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Examiner and the claimant, but possibly by the claimant's repre-
sentatIN e during the testimony.

In my frequent traveling around the state and specifically when
I am visiting areas w here I have appeared in the past, I obtain a
newspaper and investigate the want-ad sections This way I can
see what types of jobs arc open that claimants might be able to
perform as well as the opportunity to evaluate employee turn-over
rates within various companies. The want-ads also can show the
addition of new companies to the local region as well as their
employment needs. By keeping abreast of the labor market \ is the
local newspapers. I can then plan accordingly to make more visita-
tions in that area either during that particular trip or when I am
called upon to testify for the Hureau regarding a case in the
future.

Again, I try to use whatever resource I can to supplement my
testimony preparation; as an example, I recently visited a paper
mill in the area. During my conversation with the company's
public relations man he mentioned that the company had a subsid-
iary making boxes in another section of the state w here I have
also testified as a Vocational Expert lie gave me the name of the
organization and a representative that I would be able to contact
during one of my visitations. One can readily see that this is one
way of getting your "foot in the door"; i.e.. I am now able to
mention by name the public relations representative at the first
plant visited, thereby implying I haNe been "approved" by them.

The yellow pages of local telephone directories make an excel-
lent source of occupational information for Vocational Experts,
WheneNer I go through a town in which I may be asked to testify
in the future. 1 stop by the telephone office and pick up a local
directory serving that geographic region. Casually thumbing
through the yellow pages one soon begins to visualize the various
and sundry businesses that have established themselves in this
area. Obviously the Vocational Expert can use the yellow pages to
get the name of the company, their address and their telephone
number so that when he returns home, a call can be placed to the
respective organization for further information.

A Vocational Expert should visit and tour work adjustment
facilities such as sheltered workshops and comprehensive rehabili-
tation centers. Here one can examine the techniques used in devel-
oping job skills for handicapped individuals Much can be learned
about the world of work in these field visitations as well as the
transferability of occupations from one work setting to another.

A Vocational Expert also should concern himself with the cases
he has previously deteloped for the Buremi of Hearings and Ap-
peals; this material can aid the Vocational Expert in his appraisal
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of Job opportun;tes for later testimony regarding clients living
within their area

Although some of the information obtained through these de-
' ices may not be utilized in a particular case. and in some in-
stances may be of doubtful rele\ ante, nonetheless they contribute
to my knowledge and give me a greater assurance of my capacity
to perform properly as an expert witness.

Possible Suggestions for the Imp- vement of
the Vocational Expert Program
In the initial letter received regarding my contribution to this
monograph, I was asked to comment on methods of improving therole of the Vocational Expert which could be considered adminis-
tratively feasible As each Vocational Expert participates in more
cases he soon begins to think about ways in which the program
could be enhanced. Fortunately, I have been given this opportunity
to express my feelings and ti.e feasibility of enacting new methods
to improve our sere ice.
1. Possibly one of the most important things to he considered in

this vital program is the free communication that should exist
between a Vocational Expert and the Hearing Examiner. It is
realized by this expert. that prior communication regard-

.

ing a claimant's case history and other related legal matters
should not be discusser]. This does not negate the possibility of
securing additional information aftet the termination of the
hearing by the examiner.

I personally attribute my professional growth and develop-
ment with the Bureau of Hearings and Appeals to the con-
scientiousness of the Hearing Examiner; he has provided me
meaningful feedback in relation to testimony that was just
submitted regarding a particular client. When I first began in
the program I asked the Hearing Examiner and his assistant
how I performed in relation to other Vocational Experts they
have had the privilege of utilizing beforehand. Additionally,
their comments are welcomed regarding recommendations they
feel are imperative for my professional growth with the orga-
nization. They have taken time to explain to me that I have
made some mistakes. For example, when I began my services
with the Bureau, I was notoriously "backing up in a corner"
when confronted by the claimant's attorney. The problem couldha\ e Ix en avoided rather easily by gathering more specific
information on a particular job cited by me or just listening to
w hat the claimant had to say during his testimony. It is feed-
back similar to this that enables the vocational expert to use
his past experience for the benefit of future testimony.
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2. All t often i have been unable to read the majority of exhib-
its provided me in the case folder. There seems to be a lacka-
daisical attitude existing within some Social Security offices.
Some arrangements should be made to get this material tran-
scribed so that any responsible person reading the case can
understand what has transpired.

3. Under the present procedure the personnel of Social Security
district offices are primarily responsible for developing the fac-
tual background of the claimant, including his vocational expe-
rience.

Time and time again after examining the exhibits sent to me
by the Hearing Examiner, I have found that Social Security
Administration's interviewer has failed to develop the claim-
ant's past job history adequately. If the Vocational Expert is

expected to develop sound and unbiased testimony, it is imper-
ative that the exhibits include a thoroughly completed disabil-
ity interview sheet (Form SSA-401) with all identify ing in-
formation completed and recorded accurately.

Since my involvement in the program this development has
not improved. As a result, the expert as well as the Hearing
Examiner is not f,.aly aware of what the claimant has experi-
enced vocationall until it is developed at the hearing. This, in
many cas,s, .ould at7, . t the expert's case preparation; the
examiner might not fii.d it necessary to requi e the services of
a Vocational Expert at all if adequate material were derived
during the initial interview.

4. Thus far in my limited experience with the Burea,i of Hear-
ings and Appeals, I have noticed that sane of the places where
hearings are held have much to be desired. It is realized that
the procurement of adequate facilities is sometimes difficult,
but when a meeting room is not conducive to a smooth and
easily under,:ood hearing, all is for naught. Thus far I have
attended hearings in old court houses where every sound ut-
tered from the Hearing Examiner, his assistant, the claimant,
his attorney, the medical advisor and the Vocational Expert
literally echoes from wall to wall ; other hearing rooms have
been ei,-.,er too hot or too cold ; or the .om has been so situ-
ated that others using the building must constantly interrupt
the hearing in order to get from one side of the building to
another.

The selection of meeting places should be done carefully in
order to take into account the items mentioned above, as well
as architectural barriers that may prohibit claimants and/or
their witnesses and family from attending the hearing. Archi-

74



tectur l barriers should be examined such as steps, elevators,
narrow doorways, parking facilities, and the like.

5. Another suggestion would be that more training programs be
made available for Vocational Experts regarding specific prob-
lems that arise in the field. I was under the impression when I
heard about the program that periodic training would be made
available to experts ; yet as of this date, I have attended only
one meeting which was concerned primarily with policy, rather
than procedure.

A possibility for topics could be centered around the effec-
tive use of vocational surveys ; the standardization of format
in testimony preparation; a discussion of the types of job:
available with specific disability categories such as Black Lung,
back disabilities, arthritis, amputation, Buerger's disease, Ray-
naud's disease, heart disorders, and a multitude of other disa-
bilities; and an analysis of the labor market and how it affects
the Vocational Expert's testimony.

6. Newly employed Vocational Experts should be advised that the
utilization of the DOT should be confined to developing job
definitions, examining physical demands of jobs and their
transferability to other areas of work. Actual information de-
rived from plant visitations should be the basis of the expert's
testimony for numbers of appropriate jobs in the economy.

7. In order to avoid any possible confusion, new Vocational Ex-
perts should be advised at the outset that there .s a difference
between employability and the placeability of a claimant. A
worker is employable if he is physically and mentally equipped
to perform a job as defined by the expert. Placeability, on the
other hand, involves the availability of that job in the labor
market. In the Social Security laws, the expert's role is
defined as being concerned primarily with the employability of
the claimant, rather than his placeability. Therefore, in dis-
cuss;ag the competencies needed by Vocational Experts, em-
phasis should be placed on proficiency in evaluating employa-
bility. As one of his primary responsibilities, the Vocational
Expert must be prepared to make a definitive statement on this
aspect of his testimony.

8. A Vocational Expert's krowledge of medical information is
essential even though medical decisions are not directly within
the realm of his responsibilities. As indicated by the Social
Security Administration, it is imperative the expert re-
main within his field of competence. Yet, if we are to testify
objectively and impartially, it is necessary for the Vocational
Expert to have some foundations of medical aspects and their
resultant influence on claimants. With this in mind every Vo-
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rational Expert hould he pros ided examples of medical prob-
lems %.hich ha% e been examined in the past by the A'1ministra-
tion as well as various in -sere ice '.rainirg materia depicting
disabilities in relation to a claimer wo k potentir 1.

It is recommended that physicians fi',ing out r' ports for the
Social Security Administration also in' lude a "Fiysical Capac-
ities Analysis Form." In several of my case), (luring the last
year I have had the occasion to read and incerpret this form
completed by a physician. The material derived from the phy
sician's contact with the clairrrint directly translates the physi-
cian's physical findings into occupationally significant terms,
the Hearing Examiner, the Vocational Expert and even be
claimant can understand any comprehend.

Reflections

Pruba'oly my greatest concei n aft ?r jot pi lc; the program s an
expert dealt with my exp,ictatIms of actual involvemc at in
case decisions. There was this ;Sant u:ge to provide the Hear-
ing Examiner feedback speddcal y related to his decision-aaking
process. It took some time befor .! I realized that this was not my
responsibility, and I was i atte idance irimarily to provide voca-
tional testimony relevant to t Heai ii g Examiner's ..)asic as-
sumption (s) ret, tae lirr Rations and func donal po-
tential.

Another area of vitil concern at the outset of my experience
was my relationship vls-a-vis a lawyer for the claimant. During
those first few sessioi, I was somewhat fearful of th s interroga-
tion atmosphere (i.e.. his question'ng techniques) si.rrounding a
lawyer. It did not take long to re.tlize that if my t .stimony was
prepared adequately regarding vocational possiViities for the
claimant, I had "nothing to fear 'out fear itself " A major part of
the problem exists in this respect when the new expert forgets
that he is an unbiased witness; iarticipating, neither on behalf of
the client nor the Federal government. One tends to forget this role
when confronted by aa articulate attorney accusing you of not
examining all possible variables in relation to his client's residual
limitations. One a newly employed Vocational _ Expert can
accept the fact that perceptive interrogation by an attorney is
something whii± will frequently occur, the expert will be in a
much better position to remain calm and in control of his testi-
mony. But, by the same token the expert must consider and objec-
tively evaluate thk assumrtions proposed by an attorney ; in fact,
if he has done his 'homework" he can answer their questions with
the feelings of an expert vitness who knows his business,
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During the last several years I ha' e become increasingly aware
that no matter how much note-taking a Vocational Expert might
employ \ hen examining the exhibits sent to him by the Hearing
Examiner, there is no way to "get the feel" of the claimant and
his problems until one actually sees him and listens to his testi-
mony at the hearing. The utilization of selective observation is es-
sential if the expert is desirous of giving truly objective testimony.
Often I have thought to myself after reading the exhibits that the
individual was incapable of performing any type of substantial
gainful activity w ithin the labor market (even though I realize this
is not my responAibility to make decisions, I must admit this is a
natural tendency which must he combatted by me even to this day).
Yet when I finally confront the claimant at the hearing, I usually
redirect my thought processes to include the most important ex-
hibit of allthe claimant himself

The Vocational Expert should have the expertise to evaluate
and, in some cases, read "between the lines" of the exhibits. By
this it is meant an expert must have the ability to examine objec-
tively the exhibits and the claimant, plus all testimony developed
at the hearing without interjecting sympathetic or empathic feel-
ings which only compound the enormous problem at hand.

The newly employed expert as well as anyone working with
handicapped people should be aware that some claimants have
mastered the art of manipulation and after listening to some of
these people they can halve you literally "eating out of their
hands." This is one reason why it is so important to visually
examine the claimant's mannerisms, gestures, speaking ability,
references to his problems and his past vocational experience, his
social ba,kground and even the comments made by the claimant's
spouse. All of these variables combined will enable the Vocational
Expert to give unbiased testin ony predicated upon the variable
assumptions proposed by the Hearing Examiner, or ask the latter
for any needed relevant elaboration.

In conclusion, this Vocational Expert realizes the importance of
his role to the Bureau of Hearings and Appeals. The opportunity
afforded me to grow personally and professionally cannot be eval-
uated in this brief monograph. Possibly one point which stands
out in my mind is that in every case in which I have been in-
volved, the Hearing Examiner explicitly states for the record a
fair and impartial hearing will be held wh4re the claimant may
say anything he wishes to support his request for disability bene-
fits. To me this is the essence and the strength of the program.
Additionally, the utilization of Medical and Vocational Experts is
further testimony substantiating the desires of the Administration
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to provide the claimant e% cry opportunity to be heard under the
guidance of a concerned and dedicated staff.
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Judicial Experience
Alvin Oz lw,vek

Because it was judicial fiat that was responsible for the Social
Security Administration seeking the expertise of individuals who
would furnish vocational evidence, a chapter on judicial reaction
to the Vocational Expert program is entirely appropriate in this
monograph. Moreover, judicial experience has been almost wholly
responsible for the substantive and procedural changes in Voca-
tional Expert testimony which have taken place over the past 10
years, e.g., such concepts as having Vocational Experts rely more
on personal knowledge and less on textual material as a basis for
their testimony, developing their expertise further, changes in thecontent of the hypothetical assumptions, etc.

It can be stated without fear of contradiction that all of the
Federal Courts have, either taciCy or explicitly, accepted Voca-tional Expert testimony as accomplishing the purpose for which itis utilized. This applies to courts at all levels, including the U. S.
Supreme Court (Richardson v. Perales, S.Ct,1420). Indeed the
majority of courts believe, that from a purely legal standpoint,
Vocational Expert testimony is the best type of vocational evi-
dence that can be obtained. There are several reasons for this.

First, the Vocational Expert is impartial, a fact that is recog-
nized by the courts who have noted the mannor of selection as well
as the content of testimony. Many court decisions have expressly
commented on the fact that Vocational Experts under contract to
the Department of Health, Education, and Welfare have no axe to
grind, are not concerned with the outcome of the case, and for this
reason may be of greater assistance to the adjudicator than are
Vocational Experts requested to testify on behalf of claimants (CfKyle v Richa)dson, CCH '6,424 CA-4, 1971) (See Exhibit 1,page 98.)

Secondly, the Vocatenai Expert brings to the hearing an exper-
tise which uniquely qualifies him for his role, being a combination
of knowledge of the w)rld of work a familiarity with problems of
handicapped individuals in our society, and an auili, to under-
stand medical terminology (although he is neither e<pected nor
required to independently evaluate medical evidence,. Occasion-
ally, courts have commented on another expertise which many
Social Security Administration Vocational Experts possess,
namely, the capacity to comment on psychological factors insofaras they affect ability to function occupationally (Cf Waters v
Gardner, CCH 16,499D, CA-9, 1912)

/
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Fmaly, the Vocational Fxpert, being- a "live" witness, subjects
hi.; testimony to the searching inquiry which results from cross-
examination by claimants or their representatives. The right of
cross-examination, as many Vocational Experts are aware, is

more than just theoretical. This elevates such testimony to a far
greater level of "substantiality" than written material, such as
that formerly relied upon as a basis for vocational findings. You

cannot cross-examine a document. It is this feature that has
caused many courts to take the position that only live Vocational
Expert testimony can constitute substantial evidence to support a
decision adverse to a disability claimant.

In addition to recognizing the efficacy of the technique itself as
well as the content of their testimony, the courts, with few excep-
tions, have given due recognition to the professional qualification.;
of Vocational Experts, their expertise in their chosen field, and
their competence to testify at our hearings. While, on occasion,
some courts have questioned the competence or qualifications of a
Vocational Expert, the same courts have on other occasions specif-
ically accepted both the competence and the content of the testi-
mony of these same experts. Inconsistencies of this type are not
unusual in the judicial field where opinions are frequently ration-
alized to achieve what is considered to he a correct result.

However, Vocational Expert testimony has not been immune
from judicial criticism. Although such criticism is not uncommon,
it has proven to be constructive in that the Department has
learned to minimize the areas where the criticisms have been
general and avoidable.

This is particularly tr"e if the specific criticism is widespread
or recurrent. Unfortunately, perhaps because the program is rela-
tively new ane court experience limited, or because the courts may
not yet fully understand the role of tne Vocational Expert, a
situation sometimes arises where some courts criticize and refuse
to accept a given type of testimony, while others praise and con-
sider the same type as a "sine qua non" for judicial approval. This
has tended to maximize confusion and minimize the guidance
which the courts should provide. An excellent example of this is
the difference among the courts on the issue of whether Vocational
Expert testimony should be based on the expert's independent
medical assumptions or on hypothetical assumptions presented by
the Hearing Examiner.

Before discussing judicial experience on a judicial circuit by
circuit basis, it should he noted that Vocational Expert testimony
is only one of several evidentiary elements which the adjudicator
must consider in reaching his decision. As such, it may or may not
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be in harmony with some, or all, of the other evidence. Thus, 's hen
in a given case, a court comments either fa\ erab;y or adversely or
Vocational Expert testimony, it is in the context of the total evi-
dentiary picture and the reaction of the court may be dependent on
factors beyond such testimony.

The discussion will contain frequent references to the decision
in Kerner r. Flemming (28:3 F. 2(1 916) and its two-part test. The
first part relates to the showing of what other jobs a claimant can
do, while the second part refers to the existence of such job oppor-
tunities in the national economy.

The United States Court of Appeals for the First Circuit

This cirmit includes the states of Maine, Massachusetts, New
Hampshire, Puerto Rico, and Rhode Island. This Court of Appeals
has affirmed every case in which a Vocational Expert has testified.
Until recently, it generally did not comment directly on Vocational
Expert testimony, but the broad language of its decisions suggests
that they look upon it as satisfying the Secretary's burden of
proof. Recently, this court rendered a unique decision in which it
held that the Vocational Expert testimony could properly be relied
upon to establish a closed period of disability, and since the testi-
mony took place on the date of the hearing, the Hearing Examiner
properly found that to he the date on which claimant was no
longer dislbled !

The Federal District Courts in both Wine and Massachusetts
have affirmed the Secretary in every instance where a Vocational
Expert has testified They have consistently adhered to the 1967
Amendments to hold that Vocational Experts need not testify as
to job vacancy or ability to be hired, and have taken judicial
notice that the jobs selected are so well known that they can be
presumed to exist in significant numbers in the New England
region. They have commented favorably on the content of hypo-
thetials, and look with special favor on testimony based on per-
sonadknowledge of job existence.

The only other court in the First Circuit which has provided
any guidance on Vocational Expert testimony is the District Court
of Puerto Rico. This, court adheres strictly to the view that noth-
ing less than live Vocational Expert testimony is acceptable as
proof that occupationally-impaired claimants can engage in sub-
stantial gainful activity. It has, in almost every instance, accented
the Vocational Expert testimony, and on several occasions has
made extremely favorable comr ts on both the content of testi-
mony and the qualifications of t,. , xpert. It often notes the Voca-
tional Experts' ability to understand med:,a1 evidence. It has held
that Vocational Expert testimony is both admissible and substan-
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teal, since the expert i, -.ubject to cross-examination. It has also
held that the fact that they are paid by the Government neither
compromises their impartiality nor diminishes the value of their
testimony in assisting the Hearing, Examiner to reach a proper
deci:sion It often comments on the fact that the jobs suggested by
the Vocational Expert are consistent with the functional limita-
tions reported by the physicians, and observes that the Vocational
Experts fully explain the duties and physical demands of the jobs.
Moreover, the general feeling is that Vocational Expert testimony
should be based essentially on the "objective" medical findings
with ies,:er emphasis on subjective symptoms. The court has rev-
ersed the Secretary in only two cases, both prior to enactment of
the 1967 Amendments; one because the Vocational Expert had
failed to test the claimant or study his aptitude for the jobs
suggested, and the other because he failed to state whether the
claimant could be hired.

The United States Court of Appeals for the Second Circuit

This circuit inclunes the states of New York, Connecticut, and
Vermont This is the Circuit Court which rendered the Kernel
decision. Its approval of Vocational Expert testimony is best ex-
pressed in the second Kerner decision where it stated that if such
testimony had been introduced before tic/ ncr sought judicial re-
view, the Secretary's decision would have been "legally unassaila-
ble." In subsequent decis.ons it has held: that Vocational Expert
testimony can be relied upon to deny a claim based on allegations
of pain, where the expert testified that even assuming such pain
the claimant could perform certain jobs; that Vocational Experts
may rely on she Dictionary of Occupational Titles; and that the
expert need not address himself to job -acancies. Both he Circuit
and District Courts have tended to emphasize the need for better
testimony on the first part of 'he Kerner test. and unlike other
courts. have indicated little concern over testimony on the second
part. This is probably due to th° fact that most claimants live in a
large metropolitan area where all types of jobs exist in substantial
numbers.

The two New York City cous (Eastern and Southern Districts
of New York) have been highly critical of Vocational Expert
testimony where such is based on the expert's own evaluation of
the medical evidence, i.e., where hypotheticals are either not
given: when hypotheticals do not offer varying levels of severity,
or do not (onsider subjective symptoms or do not consider the
effect of "psychogenic" factors or ability to function. At least one
court has rejected Vocational Expert testimony because he did not
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state if the claimants could "fairly compete" with nealthy individ-
uals of similar age, education and work experience. On several
occasions, these courts have described Vocational Expert testi-
mony as "rather generalized" or "somewhat theoretical," because
they did not appear to relate their testimony to the individual
claimant's situations. On the other hand, these courts have held
that it is not improper for the Hearing Examiner to decide in
advance which medical evidence will be relied upon to form the
basis for the hypotheticals. They have also affirmed decisions
where the Vocational Expert's testimony was based on hypotheti-
cals which took into account varying levels of severity of impair-
ments. Use of the Dictionary of Occupational Titles has also been
accepted as a source of job descriptions, physical demands, etc.

The United States Court of Appeals for the Taird Circuit

This Circuit includes the states of Delaware, New Jersey, and
Pennsylvania. This Circuit Court has been as responsible as any
for the expansion of the Vocational Expert program. This resulted
from its rejection in several early decisions of textual material as
proof that there were suitable jobs for individuals with specific
impairm ''nts. The court found that this material was too conjec-
tural and did not relate to individual claimants and their impair-
ments, age, education and vocational background. It therefore re-
quired "personalized" vocational evidence or testimony. Thus, the
Department felt compelled to make greater use of Vocational Ex-
perts in this jurisdiction. However, in a pre-1967 Amendment
decision, the court rejected vocational expert testimony because
the expert relied on the Dictionary of Occupational Titles and
because he did not testify as to whether the claimant had a reason-
able opportunity to find a job in his local community. Four years
elapsed before the court abandoned the local availability criteria,
stating in a 1970 decision that the plain language of the 1967
Amendments clearly overruled any necessity for the Vocational
Expert to testify that a claimant could be hired or that suitable
employment existed in the local area. The court suggested that the
law was not consistent with the realities of the world of work and
called it "very harsh," but nevertheless indicated that it was
bound to abide by the mandate of Congress. This court has been
the first to specifically require testimony on the numbers of jobs in
existence, holding that the failure to do so will be considered
reversible error. It is also the first circuit court to indicate that
Vocational Experts need not have exact knowledge of medical
terms, nor interview claimants prior to hearings in order for their
testimony to be given due weight.



The experience in the Delaware District Court illustrates how
different factual situations can cause the same court, within a
matter of a few weeks, to reach different conclusions vis-a-vis
Vocational Expert testimony. In one instance, Vocational Expert
testimony was rejected because the testimony regarding claimant's
ability to do specific jobs was based on "general observation" of
job performance and therefore not on any real "expertise," and
because his testimony on job availability was based on newspaper
ads. Later, the court approved Vocational Expert testimony based
on newspaper ad information in "New York and New Jersey"
(the Vocational Expert was from Newark, New Jersey and had
come to Delaware only to testify at the hearing).

Perhaps no courts in the Third Circuit (or the entire country)
have beeu more responsible for specific criticisms of Vocatioril
Expert testimony than the courts in the three Federal Districts ,n
Pennsylvania. One Vocational Expert was described as unqualified
to testify in any of our cases because he was a guidance counselor
to high school students "none of whom suffer any occupational
disability." Another Vocational Expert's failure to "anaiyze" all
of the medical evidence was held to be a basis for rejecting his
testimony. Vocational testimony has also been rejected because of :
exclusive reliance on the Dictionary of Occupational Titles; an
independ 'it evaluation by the expert of the medical evidence;
failure to state whether employers would hire a claimant ; failure
to state whether jobs suitable for claimants existed in a particular
geographical area; failure to conta jnited States Employment
Service offices to ascertain if there were job vacancies for handi-
capped individuals ; reliance by Vocational Experts on industrial
directories to establish that suitable jobs were available; expert
testimony that a treating physician had created an emotional dis-
order by giving a claimant poor advice which he was not qualified
to make; Vocational Expert failure to state whether the claimant
could oast. a pre-employment physical examination; expert failure
to consider a c,dirnant's intellectual, as well as physical capacity
as reflected in psychological test results ; failure to state whether
the jobs claimant could do existed in significant numbers; failure
to recognize the qualitative differences between heavy manual
labor requiring little mailual dexterity and light work requiring
fine finger dexterity; finally, the vocational testimony statements
from local employers that they would not hire handicapped indi-
viduals. Thes' and other alleged deficiencies were held sufficiently
serious to warrant reversal of the administrative decisions. One
Pennsylvania court issued a succession of eleven re%ersals based
solely on Vocational Expert testimony that if claimants told pro-
spective employers of their complaints or showed them medical
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reports reflecting an opinion of total disability, they would not be
hired. The court called this its "reasonable opportunity to be
hired" test and (lid not a_andon it until the Department had suc-
cessfully appealed one such decision to the circuit court. The
circuit court held the test invalid under the 1967 Amendments. In
another instance, the district court reversed solely because the
Vocational Expert testified that he could not place the individual
in any job and he would not be employable without the interven-
tion of Vocational Rehabilitation or similar agency.

However, in several instances the Pennsylvania courts have
commented favorably on the qualifications of Vocational Experts,
particularly their experience in placing older disabled workers in
employment and their first-hand knowledge of job requirements
and job opportunitie:-. They have also accepted Vocational Expert
testimony on job opportunities based on vocational surveys. They
have uniformly affirmed the Secretary where the Vocational Ex-
pert testimony inclt led detailed information on job opportunities
in the local area, tansferability of skills, specific numbers of the
various jobs suggested as appropriate, and where their testimony
was based on hypotheticals wh;oh accurately reflected the medical
restrictions. They have made it quite clear through their decisions
that Vocational Experts must base their testimony only on the
hypotheticals. To illustrate, one court held that where, on the basis
of several hypotheticals, the Vocational Expert testified that
claimant could perform several enumerated jobs, the decision was
supported by substantial evidence. This was so, noted the court,
even though the Vocational Expert "disagreed" with that particu-
lar hypothetical and also testified that the claimant could not be
, ired because of local employer hiring practices. The court stated
that it was the Hearing Examiner's prerogative to pose hypotheti-
cals and to choose which of the medical reports would be used as
basis therefor.

Finally, although the Pennsylvania District Courts and the
Third Circuit Court no longer apply the ", easonable opportunity
of employment" test, they find very persuasive Vocational Expert
testimony indicating that the expert could place individual claim-
ants in employment. In fact, such testimony insulates the adminis-
trative decision from judicial criticism by any court, because it
meets the requirements of the most liberal statutory interpreta-
tion.

The United States Court of Appeals for the Fourth Circuit

This Circuit include:, the states of Maryland, North Carolina,
South Carolina, Virginia and West Virginia. The vast majority of
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disability claimants in this circuit are from rural or small-town
areas. There is only one major metropolitan center in the entire
circuit, Baltimore. The typical claimant is poorly educated and
generally speaking has spent his or her entire working life in one
industry, the coal mines in West Virginia and the western portion
of Virginia, or the textile mills in South Carolina or western
North Carolina. There has been, until recent years, little cogniza-
ble diversity of industry in these areas and being products of a
one-commodity region the' e claimants. once they are no longer
capable of working at their usual occupation, have an inherent
difficulty in attempting to market their occupational skills. Their
work has, for the most part been medium heavy to heavy in
physical demands and unskilled or, at best, semi-skilled. Consider-
ing th'i with their lack of education, their handicaps may be more
economic than physical. Slight impairments to these individuals
assume greater occupational importance than would even more
severe impairments to their better-trained, better-educated coun-
trymen living :r large urban areas where there is a great diversity
of industry and commerce. Consequently, the Vocational Expert's
role becomes more significant and his testimony more crucial in
these circumstances. These courts are acutely aware of the socioe-
conomic situation in their areas. Moreover, under our system of
jurisprudence, the courts are an extension of the attitudes, mores
and ideas of the populations in their regions. The decisions of the
courts in this circuit, as elsewhere, tend to reflect these local
attitudes, even within the framework of a Federal statutory
scheme. This is not to say that the local Hearing Examiners are
not aware of the same factors. They, however, are under certain
statutory and regulatory restraints, which the courts. more often
than not, feel do not apply to them. Moreover, the Hearing Exam-
iner decisions are subject to review by a highe. administrative
body, adding another restraint to any inclinations they may have
to interpret the statute and the regulations to reflect local socioe-
conomic situations. What this discussion is leading up to is simply
that the courts of this circuit (and elsewhere to a lesser extent)
recobnize the importanc3 of Vocational Expert testimony in these
geographical regions and consequently have demanded higher
standards of performance thar most of the other courts in the
nation. Judicial criticisms regarding content, qualifications, etc.
might well be viewed by both the experts and the Department as
attempts by the couri, to bring about continued improvements in
the program. At the very least, the above discussion, should help to
explain the reactions of these courts (as well as the courts in other
circuits) to Vocational Expert testimony.
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The desire on the part of the courts to equalize whatever inequi-
ties may have resulted from local economic conditions may offer at
least a partial explanation for the various concepts adopted by the
Fourth Circuit Court of Appeals, such as the local availability of
employment test, the requirement that vocational experts must
show that jobs were "actually" available to claimants, and rejec-
tion of the Dictionary of Occupational Titles as a basis for testi-
mony on job availability (although later finding that it was an
acceptable source for testimony on the first part of the Kerner
criteria), and requiring Vocational Experts to "bridge the gap" by
showing how occupationally-significant characteristics can be
transferred from ore's usual job to other jobs in unrelated indus-
tries. However, this court's criticisms have, in a negative fashion,
been constructive, and have resulted in many of the refinements in
vocational testimony which have taken place over the years. Nota-
ble among these is the use of vocational surveys as a basis for
testifying on the existence of appropriate jobs. At this point, it
might be noted that it was not until 1971 that this circuit court
specifically acknowledged that the 1967 Amendments had invali-
dated its criteria on local employment opportunities and "actual"
availability of jobs. Their decisions, however, continue to reflect a
preference for Vocational Expert testimony showing that job op-
portunities exist in a relatively restricted geographical area.

The district courts in this circuit have also been responsible for
setting forth specific guidelines, again usually in a negative fash-
ion, for accentable vocational testimony. Most notable among these
courts has been the Southern District of West Virginia where the
claimant is usually a poorly educated coal miner. This has been the
only court, for example, to specifically approve Vocational Expert
testimony based on vocational surveys obtained by other experts.
This is also the first court to approve Vocational Expert testimony
based on his personal knowledge of job opportunities gained
through his own vocational surveys. It has also accepted voca-
tional testimony bordering en independent medical evaluations,
where the impairment is psychological and the expert's qualifica-
tions appear to the court to have equipped him to evaluate such
impairments. For the same reason, it has relied on Vocational
Expert testimony regarding the effects of medication on work
capacity. It has demonstrated a tendency to affirm where the ex-
pert "correlates" physical demands and requirements of jobs with
residual physical and mental capacities. Despite the 1967 Amend-
ments it continues to feel more confident in affirming where Voca-
tional Expert testimony on job existence is confined to a local
legion or area. It also expressed a continued preference for testi-
mony on the sccond part of Kerner based on personal knowledge

87



r
1

rather than "arm-chair speculation," particularly if that knowl-
edge Wati gained by vocational surveys. This court (as well as
many others) has gained the impression that since these surveys
are undertaken at the request of the Social Security Administra-
tion and are to be used solely in our disability cases, the informa-
tion is designed to correlate with the requirements, whether statu-
tory or court-imposed, of the disability program. It has expressed
approval of qualifications of Vocational Experts both as to their
education and their experience, particularly where it relates to
working with handicapped individuals

Conversely, it has held that Vocational Expert testimony can be
effectively rebutted by the testimony of claimants, statements
from employers that they would not hire a particular claimant,
and contrary testimony by Vocational Experts testifying on be-
half of a claimant. It has also held that reports from Vocational
Rehabilitation that claimant was not accepted because of "no op-
portunity for employment," "impairments too severe," etc., and
testimony of lay individuals, could rebut vocational testimony.
This court has also rejected Vocational Expert testimony on the
basis of ambiguity, where the testimony was that employers hired
the handicapped, yet the claimant had no "transferrable skills." It
has held that the existence of only one or two positions in a given
job category did not constitute significant numbers.

The other high volume court in the Fourth Circuit, South Caro-
lina, has also made comments on vocational testimony worth men-
tioning. Unlike the \Vest Virginia, Pennsylvania and Ohio courts,
which will be discussed below, it has given the Department very
little guidance as to what it finds objectionable in Vocational Ex-
pert testimony. Moreover, where the court has given specific criti-
cisms for rejecting Vocational Expert testimony, and the Depart-
ment has made efforts to overcome such criticisms, the court
would still reject vocational testimony. Often if it could find noth-
ing specific to criticize, it would resort to language bordering on
the abusive. It has called Vocational Experts "incompetent" and
guilty of "ivory tower" thinking. It has found Vocational Expert
testimony unacceptable because the expert did not examine or
interview claimant before the hearing, because he did not live in
the same are% as claimant, or because the testimony was "hypo-
thetical," "abstract" or "irrelevant." Rarely does it give its reasons
for coming to such generalized conclusions. This court has de-
scribed Vocational Experts as "circuit riders" who travel around
with the Hearing Examiner for the purpose of denying claims.
More specific defects, according to the court, have been the ex-
pert's testifying on a hypothetical assumption instead of on his
own independent evaluation of medical evidence, while in other
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instances, the expert did not testify on the basis of a hypothetical,
but instead made his own independently arrived a, medical judg-
ment. It has also rejected testimony: because the expert was
"evasive" in refusing to answer questions on h:reability, etc.; or
because testimony was rebutted by document:,ry evidence that a
particular jab suggested as appropriate v as obsolete "in the
South"; because the expert failed to consider "employment prac-
tices" (even after the 1967 Amendments) : because the expert's
reliance on the Dictionary of Occupational Titles rendered his testi-
mony "speculative"; and because the expert failed to state the jobs
were available locally (also after the 1967 Amendments). This
Court has, however, affirmed the Secretary where the expert testi-
fied that he has placed in employment individuals with impair-
ments similar to the claimant's, and where the expert has testified
on the basis of vocational surveys conducted within 30 miles of a
claimant's residence. It has also af.irmed in cases where the testi-
mony by one expert was based on a different Vocational Expert's
surveys.

The United States Court of Appeals for the Fifth Circuit

This Circuit includes the states of Alabama, Florida, Georgia,
Louisiana, Mississippi and Texas. This is one of the three circuits
producing the highest volume of disability claims, the others being
the Fourth and the Sixth. It is the first of these three Circuit
Courts to rely on Vocational Expert testimony to affirm the Secre-
tary (Gardner v. Gunter 3;4 F. 2d 755)1. This decision was par-
ticularly welcome, because it came after the Fourth and Sixth
Circuit Courts of Appeals had indicated disapproval of the Voca-
tional Expert technique. These latter decisions had raised some
feats that Vocational Expert testimony would meet the same fate
at the hands of the courts as did the written vocational treatises.
The Gunter decision was also noteworthy, because it represented
judicial acceptance of the premise that impaired individuals with
no transferrable skills ,Niuld still work, the court observing that
the Vocational Expert had suggested only entry-level jobs for the
claimant.

Unlike the Fourth and the Sixth it has never opted for a geo-
graphical employment test. This is probably due to the fact that
there are many large metropolitan areas with job opportunities in
large numbers ranging from heavy to sedentary and unskilled to
highly skilled. However, in a 1966 decision it adopted an "availa-
bility" concept which the Department could not accept. It defined
this term as the reasonable opportunity of impaired individuals to

' (See Exhibit II)
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compete for employment, and equated the inability to "compete
for" or "obtain" employment "with statutory disability." Signifi-
cantly, the court relied upon Vocational Expert testimony to reach
this conclusion. The decision was referred to as the type of judi-
cial legislating which was eroding the disability program, and the
Congressional deliberative reports made it clear that the 1967
Amendments were directed to overcoming its impact on the pro-
gram. The language regarding hiring practices was incorporated
into the statute as a result of this decision and its progeny. The
court quickly recognized the Congressional intent, rept diated the
concept and has adhered to the view that inability to perform is
the only criterion for determining disability. Unfortunately, some
of the district courts within this circuit continue to apply the
repudiated criteria to reverse administrative decisions.

Some of the other positive contributions by this circut court are
its approval of use by Vocational Experts of U.S. Census material
upon which to base their testimony on job incidence, and the
conclusion that Vocational Expert testimony was entitled to
greater weight than testimony by personnel officers of private
companies.

On the negative side is a recent lengthy opinion in which the
court rejected Vocational Expert testimony because of the manner
in which the Hearing Examiner questioned him. The court noted
that the Vocational Expert's "initial impression" was that claim-
ant was probably unemployable, but the Hearing Examiner by
"skillful cross-examination" and altering the hypotheticals had
caused the expert's "conversion upon the st And" to be a witness ad-
verse to the claimant. The court remanded his case for new testi-
mony by the same expert. At least one district court in the Fifth
Circuit has construed this opinion to mean that Hearing Examin-
ers may no longer elicit Vocational Expert testimony on the basis
of hypothetical assumptions and the expert must rely instead on
his own evaluation of the evidence. The court also concluded that
under the Court of Appeals decision, Hearing Examiners are for-
bidden to "cross-examine" Vocational Experts. This thesis is con-
sidered so diametrically opposed to Department policy that the cir-
cuit court has been asked to rule on its validity. It should be noted
parenthetically that this district court had taken the position in
prior years that Vocational Expert testimony would be more cred-
ible if it were based on the expert's own evaluation of evidence,
since the Hearing Exi miner can, in effect, elicit whatever testi-
mony he wishes through the working of the hypotheticals.

The district courts in this circuit have found persuasive, Voca-
tional Expert testimony based : on personal knowledge of jobs in
the area; where the expert has experience in the placement of
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handicapped individuals in appropriate jobs; and on statement-
that the xpert would "personally hire" claimant for the suggested
jobs. Several Fifth Circuit D' strict courts have held that Voca-
tional Expert testimony can effectively rebut opinions of total
disability given by physicians. Testimony predicated on vocational
surveys has been described as "extensive and realistically ori-
ented" and the courts have accepted testimony based on the Occu-
pational Outlook Handbook. Conversely, decisions by the Fifth
Circuit district courts reflect a reluctance to accept testimony on
ability to perform when couched in terms such as "possibly" or
"might be able," etc. One court stated that the experts should only
testify on "probabilities" and not "possibilities."

On occasion, the Fifth Circuit courts have also refused to give
weight to Vocational Expert testimony for many of 0-.e same
reasons advanced by courts in other circuits, such as failure of the
expert to "examine" the claimant, reliance on the Dictionary of
Occupational Titles, because he independently arrived at a medical
judgment although not a medical doctor, and because the expert
did not live in the same community as the claimant and therefore
could not have personal knowledge of job opportunities there. In
one instance, the court rejected vocational testimony because the
expert was still a college student when the claimant's insured
status expired and therefore lacked personal knowledge of the
existence of job opportunities at that crucial period of time. Fi-
nally, a Mississippi court issued a decision seriously questioning
the technique itself, describing it as a violation of due process
which could be cured only by having the experts questioned by a
"third party" rather than by the Hearing Examiner.

The United States Court of Appeals for the Sixth Circuit

This Circuit ir.cludes the states of Kentucky, Ohio, Michigan and
Tennessee. The c.rcuit court was one of the earliest to comment on
Vocational Expert testimony, but unfortunately it chose to follow
the lead of the Fourth Circuit Court (supra) ) and reacted ad-
versely. It reversed in the first Vocational Expert case on the
grounds that the expert relied exclusively on the Dictionary of
Occupational Titles, lacked personal knowledge of job "opportuni-
ties" and was evasive nrid equivocal in stating whether any jobs
the claimant could do e'.isted in the general area in which the
claimant lived. The situation would progressively deteriorate be-
fore improving. For example, in the very next Vocational Expert
case, the court in the most caustic language ever employed to
describe a Vocational Expert, called him a "stock figure" in our
cases who relied as usual on the Dictionary of Occupational Titles
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Hi., testimony wa described ie "unimpressive," "absurd" and
-peculiar" in light of the claimant'. impairments. The court con-
cluded that the testimony was entitled to "no weight " This was
loPowed by a deciion which left the impression that this court
vould er accept Vocational Expert testimony. The court
stated : "This case represents the fallacy of a procedure by which

many avplicants have been denied disability benefits *. It
used to be that the Secretary would only determine that while the
disabled man could not return to his former work, he could, never-
theless. perform substantial gainful employment. The courts in
such cases required the Secretary to specify what types of employ-
ment such an applicant could perform. Thereafter, the Secretary,
in these cases found that a worker who could not perform thy'
same work as before his disability, could + perform light
Nork of a substantial gainful nature, and then adopted the method
of having a Vocational Counselor, who had never examined or
questioned the applicant, read from a list of 20,000 jobs and recite
all the so-called light jobs that such a worker - could perform.
This whole method lacks reality." (Emphasis added.) The Court
went on to conclude that Vocational Expert testimony, per se, -.vas
"without evidentiary value," and that the Secretary would haze to
show that there were job vacancies for "disabled workers" to
sustain its burden of proof. This court had previously adopted
lip rnri and had also expressed some reluctance to accept textual
vocational evidence. Thus, the Department found itse'f in some-
thing of a dilemma in trying to produce evidence which would
satisfy this circuit court and its district courts (many which
quickly adopted the circuit court's views on Vocational Expert
testimony). Of great fiscal significance was the fact that these
courts reviewed an extremely large number of our disability deci-
sions.

Fortunately, the court soon recognized the dilemma and the
majority of its members refused to adopt the views expressed in
the foregoing decisions. This is amply demonst 'ated by the statis-
tics showing that this Court has affirmed the Secretary in 31 cases
where Voc; tional Experts testified and reversed in only seve, .

Five of the seven reversing decisions were written by the judge
who had categorically rejP- ted the Vocational Expert concept.
Moreover, the content of their decisions are of more significance
than these statistics. It has held that Vocational Expert testimony
can satisfy the requirement of showing that suitable jobs are
"available" by relying on personal knowledge and on 1960 census
material. It has also held that a Hearing Examiner can accord
more weight to Vocational Expert testimony on .availability of
jobs than to contrary testimony by a State Employment Office
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Manager. In sex oral decisions, the court took note of the "unchal-
lenged" expertise and qualifications of the expert who had earlier
been descril).41 as a "stock figure." The court has also taken the
position that the expert need not testify that a specific job w as
available with a spec ilk employer in order foi- his testimony to be
accepted, under either the statute ( pre -1967 Amendments) or the
criteria of the court. It was, however, one of the first Courts of
Appeals to require the Secretary to show that job opportunities
are reasonably available "in the general area," which handicapped
individuals could perform with their limited calm( ities. It contin-
ued to apply this test until the en:lett-Pent of the 1967 Amendments.

Shortly after the amendments, the court held that the "general
area" test had been "nullified." It did so in a case where the
Vocational. Expert admitted that there were no suitable jobs
within 150 miles of the claimant's home. The court has steadfastly
adhered to this view ever since In addition, a recent decision held
that Vocational Expert testimony need not be rejected solely be-
cause the expert does not have "personal knowledge" of the exis-
tence of appropriate jobs for a r.latmant, and can base his testi-
mony on "secondary sources" such as industrial and manufactur-
ing directories.

The experience in the district courts represents an exellent
example of the type of socioeconomic considerations which enter
into judicial decisions. For example, the cases reviewed by the
Kentucky and Tennessee courts involve for the most part life-long
coal miners or loggers who lived in rural areas where there was
little industrial activity Consequently, these courts were quick to
seize upon the local availability test to reverse the Secretary in a
large percentage of cases, holding that when claimants from these
areas (who were also usually poorly educated and lacking in occu-
pational skills) established that their impairments prevented them
from engaging in their usual work, they were at the same time
rendered incapable of engaging in any type of work. For their
evidentiary basis the courts relied upon the testimony of Voca-
tional Experts that suitable job' (usually light or sedentary) did
not exist in the coal-mining or lumber-producing regions of East-
ern Kentucky or Eastern Tennessee This explains why the
Bureau of Hearings and Appeals requested Vocational Experts
in these areas to conduct vocational surveys to determine
if, in fact, there was any significant industrial activity. When
these Vocational Experts learned that there -vas considerably
more than even they were previously aware of, and were able to
testify to that effect, the cotirts generally affirmed. Thus, the voca-
tional surveys undertaken in these states served a dual purpose
(as they did in several other areas) : they educated both the Voca-
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tional Experts and the courts, and concomitantly, an unfavorable
trend was converted into a favorable one. Even at present, not-
withstanding the language of the 1967 Amendments, the Kentucky
and Tennessee courts are reluctant to affirm unless the Vocational
Expert has testified on the existence of jobs on the basis of per-
sonal knowledge, either from his own past experience or through
vocational surveys.

On the other hand, the courts in Ohio and Zriichigan have rarely,
if ever. rejected Vocational Expert testimony because of inade-
quate testimony on the second part of Kerner. This could probably
be explained by the high degree of industrial and commercial
activity to be found in these states. Instead, they have concen-
trated their criticism on testimony on the first part of Kerner.
Some of the strongest and most pointed criticism has emanated
from these courts, most notably the Southern District of Ohio.
These courts have commented on the failure of Vocational Experts
to: consider subjective symptoms or psychological factors in testi-
fying that there were jobs for handicapped cimants; delineate
the physical demands, requirements and skills of former employ-
ment as well as of the jobs which were suggested as suitable for
the claimants: and relate past skills and employment, as well as
age and education, to the skills required for performing jc.bs
within their diminished physical capacity. Finally, these courts
have been extremely crit it. al of Vocational Experts "spilling over"
into the medical area and failing to confine their testimony to the
hypothetical assumptions.

The United States Courts of Appeals for the Seventh and
Eighth Circuits

The Seventh and Eighth Circuits have never presented any serious
problems regarding the acceptability of Vocational Expert testi-
mony. Until 1971, the former (comprised of Illinois, Indiana, and
Wisconsin) never required live vocational testimony but accepted
reliance by the Hearing Examiner on industrial studies as proof
of the employability of handicapped individuals. This was dramat-
ically changed when the Seventh Circuit Court of Appeals re-
versed in one instance for lack of Vocational Expert testimony;
and in another, a childhood disability claim, remanded for such
testimony. The Eighth Circuit Court (which reviews appeals from
courts in Arkansas, Iowa, Minnesota, Missobri, Nebraska and
North and South Dakota ) has never accepted the Kerner theory of
shifting the burden of proof to the Secretary where an individual
shows he is no longer able to do his former work. This was em-
phatically restated in its most recent decision wherein it held that
this theory is a "misconstruction" of the Social Security Act.
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The United Slates Court of Appeals for the Ninth Circuit
The Ninth Circuit Court (Alaska, Arizona, California, Hawaii,
Nevada, Oregon and Washington ) and the district courts have also
provided limited comments regarding Vocational Expert testi-
mony, but only where there is a showing of a "substantial" im-
pairment which would render one's employment potential virtually
nil. This court has held, in effect, that if the medical evidence
indicates that a claimant has the capacity to do some type of work,
e.g., "light work," the Secretary need not produce Vocational Ex-
pert testimony but can take administrative notice that light work
exists in the national economy. One of the more noteworthy deci-
sions by this circuit court was one issued in late 1971, in which the
court held, among other things, that the Vocational Expert, who
was "trained in psychology and career guidance," could properly
testify that a psychological overlay was not severe enough to pre-
chide work. Neither the circuit court nor the district courts, with
one exception, have ever opted for the local availability test or for
any hireability test. This exception is the District of Oregon (or
more accurately one of its members). This judge has come as close
as any to rejecting the Vocational Expert technique itself. He
rarely affirms the Secretary when a Vocational Expert is used,
and adheres to an employability test which has resulted in deci-
sions favorable to small town residents and unfavorable to claim-
ants unfortunate enough to live in or near Portland, the only city
of appreciable size in the state. These decisions have had the effect
of reducing the 1967 Amendments to a nullity. In addition to re-
jecting Vocational Expert testimony for failure to show the exist-
ence of jobs locally, this judge has rejected it for a variety of other
reasons. Included are: failure to examine the claimant ; failure to
show employers would "hire" the claimant ; and failure to show
that a claimant could "compete in the open market" for jobs
within his physical capacity.

The only other decision of note was one recently issued by a
California Court in which it held that vocational testimony is
acceptable only if it is based on hypothetical assumptions. Only
under this method is the expert prevented from testifying on
"capacity" for work and therefore his testimony is confined to
whether the individual is qualified by reason of his age, education
and experience to perform the duties of jobs and whether such
jobs exist in significant numbers in the national economy.

The United States Court of Appeals for the Tenth ('ircuit
The Tenth ('ircuit Court of Appeals very early adopted Kerner
and expanded it to require Vocational Experts to show that local
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employers would hire the handicapped This was cause for some
concern in the Department because this Circuit is mad, up of
states known to have vast areas with few or no inhabitants, nityh
less industrial or commercial activity. These states are Colorado,
Kansas, New Mexico, Oklahoma, Utah and Wyoming. However,
with the 1967 Amendments the circuit court did a complete
about-face and the district courts have followed its example. Ne% -
ertheless, these courts generally prefer Vocational Expert testi-
mony based on sound hypotheticals and vocational surveys This is
particularly true of the New Mexico and Oklahoma courts. More-
over, the circuit court itself, in one decision, leveled the most
pointed criticism to date of Vocational Expert "spill over" into the
medical area. The court made it clear that it could not accept as
credible any Vocational Expert testimony based on the experts'
independent evaluation of the medical evidence, since Vocational
Experts are not qualified as "medical experts."

The United States District Court of Appeals for the
District of Columbia
With respect to D.C. Court of Appeals, it does require Vocational
Expert testimony and has reversed the Secretary in one instance
because it failed to produce live Vocational Expert testimony.
Since the claimant lived in a foreign country, the Department
viewed this decision with a great deal of concern.

Summary
Hopefully, this chapter will offer the reader some insight into

judicial reaction to an evidentiary element rarely encountered in
the administration of other public or private benefit-paying pro-
grams such as that under the Social Security Act. It might ue ex-
pressed as somewhat of a love-hate experience, and is best ex-
emplified perhap:; by the reaction of one court, South Carolina. Re-
calling the discussion of the past reaction of this court to Voca-
tional Expert testimony, the conclusion reached is that it had taken
the position that these experts were anathema, since they were
used for the sole purpose of supporting denials of benefits (of
course the courts do not review those administrative decisions fav-
orable to claimants). In a decision is ,ued only two weeks before
this article was written, this court remanded ( returned) a case for
vocational testimony utilizing language which suggests that such
testimony is required in every disability benefits case. The court
stated, "Thus, when disability benefits are denied, it should be
manifestly clear from the record that there is employment avail-
able to persons with plaintiff's characteristics and the job oppor-
tunities must be actually, not merely theoretically, available. Given
claimant's hyperreaction to an admitted impairment, given her
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age and edtkation, this court feels that a vocational counselor
should be asked to testify as to her ability to obtain gainful em-
ployment In 0 r pi( r loRs icor in light( r woe I. This would be
in the nacres' of fair play."
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Exhibit I

United States Court of Appeals
for the Fourth ('ircuit

Eugene Kyle,

versus

Wilbur J. Cohen, a, Secretary
of Health Education and
Welfare. Wa Thington, I). C.,

Appellant,

Appellee.

Appeal from the United State,: District Court for the District of
Maryland, at Baltimore: Edward S. Northrop, District Judge.

Before Haynsworth, Chief Judge, and Sobeloff and Boreman,
Circuit Judges.

Boreman, Circuit Judge:
Eugene Kyle (hereafter Kyle or claimant) appeals from the order
of the district court affirming the denial of the Secretary of
Health, Education, and Welfare of his application for disability
insurance benefits unde'r sections 216(i) and 223 of the Social
Security Act.' Upon review of the entire record we affirm the
lower court's finding of substantial evidence to support the deci-
sion of the Secretary.

Kyle, an illiterate laborer now about fifty-seven years old, began
working at age thirteen. Until 1954 he was employed for the most
part as a coal miner in West Virginia. From 1954 until 1965, he
did construction work in Baltimore, Maryland, as a pipeiayer,
ditchdigger, wall-stripper and, most recently, as a "pusher" and
co-worker with a labor gang. The record clearly reveals that he is
an accident-prone individual and that he is physically impaired as
a result of a long history of rather severe injuries. In 1947, he was
in an automobile accident in which he sustained fractures of both
legs plus injuries to the stomach, head and throat; in 1950, he
fractured his left shoulder in a fall ; in 1955, he twisted his left
knee while working for a construction company; in May 1959, he
was temporarily totally disabled wl,en his right leg was cut, but no
permanent disability resulted therefrom ; in December of 1959, he
injured his back, resulting in 15',; permanent partial disability
according to his own doctor and 5',; permanent partial disability
according to an insurance doctor ; in 1961, he injured his left hand

' 42 U.S.C. § 11i;(1) and 423.
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and settled his workmen's compensation claim therefor on the
basis of "more than 35`,: ;" in 1962, he injured his left side and
back for which he was awarded 10r, disability by the Workmen's
Compensation Commission of Maryland He was able to return to
his normal work at heavy labor after each of these accidents. On
April 26, 1965, he suffered a broken right leg when buried `o the
waist by a ditch cave-in. Although the medical reports show that
his leg was healed with no more than minimal disability, he has
not returned to work since that time.

The record indicates that Kyle has minor arthritis in his knees
and ankles, high blood pressure (controlled by medication), a
slightly enlarged heart, and a latent syphilitic condition. The ess-
ence of his claim is that his over-all medical condition and the
residual difficulties from his prior accidents, combined with and
aggravated by the physical trauma caused by the ditch cave-in,
prevent him from performing any work for which his age, voca-
tional background and education would otherwise qualify him.

Kyle offered subjective ev:dence of pain and other symptoms
tending to establish his disability. He testified that he experienced,
inter alia, dizzy spells, blurred vision, short-mess of breath, head-
aches, pain in the chest, back and legs, and swollen knees and
ankles. Indeed, as the Hearing Examiner stated, "The claimant
complained of difficulty with practically every part of his body,
head, and extremities. When the Hearing Examiner called to the
claimant's attention that he had not indicated any injury to his
right forearm or hand, the claimant responded that he had diffi-
culty with that extremity also in that the fingers of the hand
would draw up in the shape of a claw ; this also happened to tl.e
left band." 2

:It is clear from the Hearing Examiner's opinion that he did not believe that
Kyle's testimony presented an accurate picture of claimant's physical condi-
tion. The examiner stated:

In the opinion of the Hearing Examiner, this claimant his decided
that he will not again place himself in danger of another cave-in
and that he will not transfer his residual physical capacity to a less
remunerative and less dignified occupation. This the claimant has a
right to do. But the symptoms of which he complains as justifying
his decision are grossly exaggerated and unpersuasive. The claim-
ant's tendency to exaggerate symptoms is patent. He is seizing upon
every possible symptom from which he has suffered in the past and
which is suggested to him now to excuse his not returning to gainful
activity. He has no desire to return to the dangers of his usual work
even though he is no more physically impaired now than he was
immediately preceding the most recent fracture of the right leg.
Although this claimant previously showed good motivation in return-
ing to work following injuries of a -much more serious nature, he
apparently has lost that motivation after an injury which did not
serve to disable him for a continuous period of not less than 12months.
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Claimant's wife testified that Ky: !anted of stiffness of his
right leg in the mornings, or shortness of breath, and of trouble
with his legs while walking down steps. She stated that he could
do no vcork around the house except light cleaning.

The opinion evidence offered before the Hearing Examiner as
tending to support Kyle's claim consisted primarily of the tran-
script of the testimony of Kyle's treating physician, Dr Caguin,
and Mrs. Julia Gerber, the owner operator of several employment
agencies, the testimony of these witnesses having been given at an
earlier hearing before the Workmen's Compensation Commission
of Maryland. Dr Caguin had testified, in part, that in his opinion
Kyle was permanently fifty per cent disabled in his body as a
whole, that Kyle ctn.:Li not go back to his previous work at heavy
labor, and that he did not know of any gainful work that Kyle
could do. Mrs. Gerber had testified that she interviewed Kyle on
two occasions and concluded that he was not capable of gainful
employment by her standards or those of her clients.

The opinion evidence unfavorable to claimant consisted primar-
ily of the tes .nony of Dr. Johnson, the expert medical witness
called by the Hearing Examiner, and Mr. Julian Nadolsky, a voca-
tional evaluator for the Baltimore League for Crippled Children
and Adults, who appeared as the Vocational Expert for the Secre-
tary. Dr. ,,ohnson had never examined Kyle. He formed his opin-
ions from an examination of the medical records and the testi-
mony presented at the hearing He concluded that claimant would
have no substantial difficulty in performing "light to moderate
work." Mr Nadolsky did not interview Kyle and he did not test
him for vocational aptitude. He testified on the basis of Kyle's
background, vocational and medical histories, the testimony pre-
sented at the hearing, and a "survey" which he had conducted
among several employers concerning job availability. It was his
opinion that Kyle could "engage in light laboring occupations such
as a porter, a janitor, or possibly, the signal man in the construc-
tion industry and possibly in a laundry as a sorter of laundry and
folder."

Also in the administrative record were the additional reports of
three other physicians who had examined Kyle and two who had
not. Of these reports only one may be considered favorable to
Kyle's claim.'

The introduction into evidence of the four "unfavorable" reports was ob-
jected to at the examiner's hearing by Kyle's attorney on the ground that the
doctors were not subject to cross-examination, and in two instances on the
additional ground that the doctors had not examined Kyle. Kyle's attorney
also objected to the testimony of Dr. Johnson because he had never examined
Kyle, and to that .f Mr Nadolsky, because he had never interviewed or tested
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Kyle urged in brief and oral argument that the opinions of Dr.
Johnson, who had never examined him, and Mr. Nadolsky, who
had never interviewed him or tested him, cannot constitute sub-
stantial evidence to support a finding of nondisability when count-
ered by the opinions of Dr. Caguin, the treating physician, and
Mrs. Gerber who twice interviewed Kyle before concluding that he
was unemployable In support of this position, when submitting
the case, Kyle relied heavily upon Cohen r. Perales, 412 F.2d 44
(5 ('ir. 1969). which held that the testimony of a nonexamining,
expert medical witness cannot serve to corroborate the hearsay
reports of absent doctors, and that mere uncorroborated hearsay
cannot constitute substantial evidence to support an examiner's
decision adverse to the claimant. Dencing, the Secretary's petition
for a rehearing and petition for rehearing en bane, the Perales
court made it dear, however, that its decision applied only "if the
claimant objects to the hearsay evidence and if the hearsay evi-
dence is directly contradicted by the testimony of live medical
witnesses and by the claimant who testify in person before the
examiner * * *." Cohen v. Peru les, 416 F.2d 1250, 1251 (5 Cir.
1969). (Emphasis added.)

Kyle called our attention also to a prior decision of this court,
Hayes v. Gardner, 376 F 2d 517 (4 Cir. 1967), in which we rev-
ersed the Secretary's denial of disability benefits where the report
of a treating physician indicated that the claimant was disabled
and the only basis for the Secretary's decision was the opinion of
the expert medical witness who did not examine the claimant. In
that case, 376 F.2d IA 520-21, we concluded that In view of the
opinion evidence as to flu, existence of a disability, combined with
the overwhelming medical facts, the uncontradicted subjective evi-
dence, and the claimant's vocational background, the opinion of a
doctor who never examined or treated the claimant cannot serve
as substantial evidence. to support the Secretary's finding." (Em-
phasis added.)

After the instant case had been submitted on appeal a written
opinion was prepared but we then deemed it advisable to await
review of Cohen r. Perales4 by the Supreme Court which had
granted certiorari' to resolve the procedural due process issue
presented in Cohen, supra. The case was decided by the Supreme
Court, sub nom. Richardson v. Perales, 402 U.S. 389 (1971).
him. The qualifications of Mr. Nadolsky as a Vocational Expert were also
challenged. The district court ruled that the examiner properly admitted
these reports and testimonial evidence We conclude that the points presented
on this appeal ale without merit as will hereinafter appear from the opinion.
' 412 F 2d 44 (5 Cir 1969) ; rehearing denied with explanatory comment, 416
F.2d 1250 (5 ('ir. 1969).
Cert. granted sub now. Finch, Secretary of Health, Education and Welfare

v. r)erales, 397 U.S. 1035 (1970).
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In Richardson r. Pciales the Court explicitly approved HEW
procedure whereby written reports of physicians are received in
evidence, despite their hearsay character and the absence of an
opportunity to cross-examine the repo "ting doctors Moreover, the
Court held that such written reports may constitute substantial
evidence within § 205(g) of the Sozial Security Act '. to support
rejection of disability claims, notwithstanding the presence of di-
rectly opposing testimony by the claimant and direct medical testi-
mony favorable to him.

In the instant case Kyle challenged the Hearing Examiner's
acceptance of reliance on the testimony of the HFW physician-
consultant, Dr. Johnson, who had never examined claimant but
instead based his evaluating opinion of claimant's physical condi-
tion on a review of the record, including the challenged physicians'
reports. The district court in Peral(s v. Secreta) y, 288 F.Supp
313 (W.D. Tex. 19681, and the Fifth Circuit in Col en v. Perales,
supra, criticized the practice of relying on such medical advisers.
Any doubts one may have entertained concerning the use of these
consultants were put to rest by the Court in Richardson v. Per-
ales, supra,* * * we see nothing unconstitutional or improper
in the medical adviser concept * * *."7

Furthermore, the Court, referring to the statutory phrase, "sup-
ported by substantial evidence," restated its long-standing pro-
nouncement that "substantial evidence" means

"'more than a mere scintilla . it means such relevant
evidence as a reasonable mind might accept as adequate
to support a conclusion.' "

E'-en though the vocational expert witness, Mr. Nadolsky, did
not interview or test claimant, the Secretary was clearly entitled
to consider his testimony. Indeed, in view of claimant's tendency
to exaggerate the symptoms of his physical impairment it is
likely that Mr. Nadolsky was able to form a more reliable opinion
concerning claimant's vocational capabilities than was the witness
Mrs. Gerber, as her opinion was formed at least partially from
what Kyle told her during two interviews.

The Secretary's denial of disability benefits was found by the
district court to be supported by substantial evidence and the
court's refusal to disturb the Secretary's decision is approved.

Affirmed.

42 U.S.0 § 405(g), relating to judicial review, states:
The findings of the Secretary as to any fact, if supported by sub-
stantial evidence, shall be conclusive....

7402 U.S 389, at 408.
"402 U.S. 389, at 401.
" See footnote 2.
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Exhibit II

In the
United States Court of Appeals

for the Fifth Circuit

John W. Gardner, Secretary of Health, Education & Welfare,

versus

Eugene 0. Gunter,

Appellant,

Appellee.

Appeal from the United States District Court for the
Middle District of Alabama.

(December 21, 1965.)

Before Tuttle, Chief Judge, Rives and Gewin, Circuit Judges

Per coriam: This appeal is from a decision of the district courtreversing the determination of the Secretary of Health, Educationand Welfare that Gunter was not disabled within the meaning of
sections 216(i) and 223 of the Social Security Act, 42 U.S.C.A.
1416, 1423, and, therefore, was not entitled to disability insurance
benefits The district judge found that the Secretary had misap-plied the law and that his determinations were not supported by
substantial evidence.'

After carefully reading and considering the entire record, in-
cluding the administrative proceedings and the testimony and ex-
hibits, we reluctantly hold that the district court erred.

Grant (sic) was 49 years old at the time of this disability
application. He had completed the fourth grade and his work
experi .-nce included farming, textile machine operations, concretework, service station attendant and setting burial vaults. He was
recently rejected for re-training by the State (Alabama) Rehabili-
tation Service, He has no physical defects (other than the one in
question here), is neat and clean, appears intelligent and wellnourished.

' As to the scope of judicial review, see 42 U.S.C.A. 405(g); Celebrezze v.Maxwell, 5 Cir. 1963; 315 F.2d 727, 730, Celebrezze v. Kelly, 5 Cir. 1964, 331F.2d 981, 982; Celebrezze v. O'Brient, 5 Cir. 1963, 323 F.2d 989, 990.
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On April 25, 1963 Gunter applied to establish a period of disa-
bility and for disability insurance benefits. After the application
was denied, Gunter requested and received a hearing before a
Hearing Examiner. At this hearing the following evidence regard-
ing Gunter's alleged disability was disclosed : Gunter suffers from
pulmonar3, emphysema, a disease of the lungs whereby they lose
elasticity; his case was characterized as "moderately severe" by
one doctor and as "chronic-advanced" by another. Two doctors
emphasized that Gunter should not be exposed to the cold any
more than necessary, since his condition would be aggravated by
upper respiratory infections. Although it was clear that Gunter
could no longer perform arduous physical or manual labor, two
doctors, including Gunter's personal physician, testified that he
was capable of doing some type of light or sedentary work over a
prolonged period of time. Gunter's doctor testified that he could
"walk around fairly well" at his own pace and that he had "pretty
good pulmonary function " Two doctors stated that the results of
certain vital capacity tests performed on Gunter were favorable.
Although Gunter WPS pronounced "100', disabled" with regard to
gainful employment by one doctor, Gunter's own doctor qualified
this conclusion as being true only to the extent that it meant
Gunter could no longer do the heavy physical labor which he had
previously done. Beyond that, the same doctor said that his abili-
ties may only be gauged according to his specific reaction to given
situations. Although Gunter's ailment is generally progressive, it
can become stationary and might even improve under proper
treatment.

William Hopke, Ph.D., an associate professor of education at
Florida State University, appeared and testified as a Vocational
Expert. His qualifications included work with disabled veterans
for the Veterans Administration, which involved placement of
handicapped veterans as well as vocational rehabilitation. He also
trained vocational counselors for employment service woi k. Prior
to the hearing, he had studied the reports and other data relevant
to Gunter's case; he heard all of the testimony at the hearing. Dr.
Hopke testified that notwithstanding Gunter's limited education
and work experience, there were a number of indoor jobs having
light or sedentary work which he could apparently perform with
little or no training. Basing his opinion upon the evidence relating
specifically to Gunter's situation, as well as upon his experience
with other emphysema and TB sufferers, Doctor Hopke enumer-
ated several jobs Gunter was able to perform, e.g., bottle inspec-
tor, boxer or carton closer, retail package wrapper or hand wrap-
per or a buckle looper. Moreover, in describing the nature of the
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work in these jobs, Dr. lIooke indicated several firms in the area
of appellee's home V hich might provide such employment.

There was substantial evidence that although he did suffer from
emphysema, Gunter had the residual physical capacity to perform
light or sedentary indoor work over a prolonged period. Dr.
Hopke's testimony is "substantial evidence" to support the Secre-
tary's determination and to render Gunter's ability to engage in
substantial, gainful activity more than merely "theoretical." Al-
though one doctor did coni,radict this testimony in his description
of Gunter as "appears 100' disabled" with reference to gainful
work, Gunter's own doctor admitted that he could not agree with
this conclusion as far as Gunter's ability to perform light or se-
dentary work was concerned. In the face of this and in light of the
fact that Dr. Hopke's testimony was otherwise substantially unre-
futed, we think that the trial examiner properly rejected the
"100c: disabled" remark as an opinion on the ultimate issue,
which was a matter for his resPlution alone

It appears to us that the district court erred in concluding that
the Hearing Examiner failed to consider Gunter's age, training,
education and work experience, since Dr. Hopke was careful to
point out that each of the occupations he suggested for Gunter
required little or no training. In reversing the trial examiner on
this point, we think the district judge invaded the credibility-re-
solving province of the Secretary.

The district court concluded that the Secretary's decision "was
based upon a determination that mere theoretical ability to engage
in substantial gainful activity is enough" to preclude Gunter's
claim, "even though when considering the experience, the educa-
tion and the vocational training of the applicant there is no rea-
sonable opportunity for employment available," and that this was
a misapplication of the law. Without disagreeing as to the applica-
ble law, we find that the Secretary's decision was based upon
Gunter's education, work experience and age. In order to assure
that Gunter's ability to engage in substantial, gainful activity was
more than just "theoretical," the Secretary called a Vocational
Expert (Dr. Hopke) to testify as noted above. The Hearing Exam-
iner was careful to ascertain, through specific questions, that Dr.
Hopke's testimony was applicable to Gunter himself and the level
at which he (as opposed to persons in his general category) could
function education-wise and vocation-wise. In his decision, the
examiner said :

"It is evident, too, that Dr. Hopke gave considerable at-
tention to this claimant's limited educational and voca-
tional background since the jobs he described require
negligible educational background and only minimal
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training requirements for their performance. Dr. Hopke
also noted in his testimony that such jobs are normally
found in industries which exist within the area where
the claimant resides."

The district judge's conclusion that the Secretary applied an
erroneous legal standard is unfounded.

The judgment is reversed and the case remanded for the entry
of a final judgment for the Secretary.

Reversed and remanded

Adm. Office, U.S CourtsE. S. Upton Printing Co., N.O., La
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Chapter VI

Forensic and Other Issues in Vocational
Expert Testimony'
Harry K Easton

Interaction of psychology and law is relatively unfamiliar to most
psychologists and counselors, yet it is of importance if the demo-
cratic concept of justice is to be efficiently implemented. The in-
creased use of psychologists and counselors as expert witnesses
makes it very important to determine their qualifications, train-
ing, and role behavior. Definitive knowledge about their educa-
tional preparation, their perception of their assets and liabilities,
evaluation of their functioning by attorneys, documentation of
their experience, and other related data are necessary.

The Vocational Expert program sponsored by the Social Secu-
rity Administration, Bureau of Hearings and Appeals, offers an
opportunity to explore these issues. Although the Vocational Ex-
perts are providing expertise on content with an emphasis differ-
ent from court issues of responsibility, mental fitness, and insan-ity, there is considerable generalizability from the Vocational Ex-
pert's role to that of the expert psychological witness in most
court -:oom settings. The Vocational Experts are related to the
whole complex area of forensic psychology. Data from this study
offer some conceptual material on Vocational Experts which thus
(1) provides a clarification of the Expert's role in Social Security
hearings, (2) explores the needs of experts, psychologists, and
counselors for legal *raining in university settings and post-gradu,
ate programs, and (3) facilitates a greater understanding of the
issues underlying relationships between the legal profession and
the disciplines of psychology and counseling.

A review of the literature indicates that there is no previous
comprehensive study in which the functioning of expert witnesses
was explored. The literature was limited to descriptions and poF:
tion papers regarding psychology and the law. The general conclu-
sion from this work is that forensic involvement of psychologists
and counselors is perceived as a formidable and difficult area. The
literature regarding the Social Security Vocational Expert pro-
gram suggested that a wide diversity of opinion exists as to how
experts should conduct themselves in a hearing.

This research employed a questionnaire designed to elicit infor-
mation and attitudes about the Vocational Expert's role and re-
' Excerpted from Easton, Harry K.. Ph D. dis,,ertation, Forensic Issues as
Related to the Vocational Experts Paiticipation in Social Security Disability
Hearings, Northwestern University, 1969.
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lated forensic issues. The questionnaire included a section in
which descriptive data were to be gathered, a ninety-three item
Likert-type attitude scale, and an open-ended section where un-
structured information could be provided by the respondent. With
the assistance of the Social Security Administration, Bureau of
Hearings and Appeals, the questionnaire was mailed to all Voca-
tional Experts and to selected hearing examiners who participated
in the program.

The descriptive data from the questionnaire indicated that Voca-
tional Experts were a highly educated group. Over two-thirds
had a Doctorate in the fields of psychology, counseling or educa-
tion. Their professional experience was varied, with roughly two-
thirds in fields of administration or college teaching.

A crucial finding was the Vocational Expert's lack of current
experience in working directly with handicapped clients, despite
the fact that their work in the Social Security program involves
this type of client. Only fifty percent were presently working in
some type of direct relationship with the handicapped. Further-
more, only fifty percent of the Vocational Experts responding
stated that they had had experience in the placement of handi-
capped clients in competitive work situations. This finding is in
contrast to the specified qualifications and duties of the Vocational
Expert and is a deficiency in his capacity to function in the expert
witness role in Social Security disability hearings.

Two further areas for improvement were noted. First, it was
found that Vocational Experts as a group had only limited experi-
ence in providing testimony in Social Security disability hearings.
Whereas a small minority of consultants had testified a large
number of times, fifty percent of those responding had testified in
thirteen or fewer cases. St. ond, in addition to this meager experi-
ence in disability hearings, course work in psychology or counsel-
ing related to law was practically non-existent. Furthermore, the
observation of hearings for didactic purposes was limited with
only one-fifth of those responding indicating such experiences.

In discussing the findings from the ninety-three Likert-scaled
items, both difference and agreement between Vocational Experts
and Hearing Examiners were analyzed and will be discussed in
terms of four categories : (1) preparation and hearing procedures,
(2) ethical and professional issues, (3) competencies needed by
Vocational Experts, and (4) philosophy about the Social Secu-
rity program.

1. Preparation and Hearing Procedures

There are four areas within the framework of the prehearing and
hearing process in which significant differences occurred between
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the responses of Hearing Examiners and Vocational Experts.
These are: (a) the content of the exhibits, (b) pre-hearing prepa-
ration, (c ) claimant-Vocational Expert involvement, and (d) the
Hearing Examiner-Vocational Expert relationship.

ExhIbits. A major concern of the Vocational Experts was the
need for psychological and vocational test data to be included in
the exhibits. They felt that each claimant should have some form
of psychological and vocational evaluation prior to the hearing.
Hearing Examiners were less concerned as to the need as well as
the value of such data.

In general. Vocational Experts felt the exhibits were not as
satisfactory as they should be in determining the claimant's poten-
tial to engage in a competitive work situation. By contrast, Hear-
ing Examiners felt that the exhibits usually were sufficient.

A major contention involved the medical data in the exhibits.
Although both groups agreed as to the value of such information
with Vocational Experts being significantly more concerned than
the Hearing Examiners, the latter felt that the data were suffi-
cient to determine a claimant's residual work capacities. Experts
were much less sure that this was the case.

There was disagreement as to the use of the medical data in the
exhibits. In many cases the medical data are frequently contradic-
tory with conflicting reports from physicians who have examined
the claimant. Vocational Experts felt that they should be able to
offer opinions regarding the medical information. Thus, they were
of the opinion that a resolution of the medical diagnosis could be
achieved by obtaining additional medical information at their re-
quest. Hearing Examiners felt that opinions about the medical
diagnosis and additional medical infomiation were not required
and were unnecessary.

Pre-hearing preparation. There were significant differences on
the topic of preparation regarding pre-hearing reports. Some Vo-
cational Experts had previously used such reports and had recom-
mended them for use by other Vocational Experts. These reports
included a summary of the data in the exhibits, an interpretation
of the claimant's work capacities, if present, and some specific
tentative recommendations for a job which a claimant might do.
This report was then given to the Hearing Examiner prior to the
hearing. Vocational Experts thought that the use of these reports
was desirable, both to themselves and to the Hearing Examiner.
Hearing Examiner3 disagreed and did not conceive of such reports
being of value.

Claimant-Vocational Expert relationship. Vocational Experts
responded positively to statements implying a deeper relationship
on their part with the claimant, whereas Hearing Examiners did
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not see the need for involvement by the expert with the claim-
ant. Further, Vocational Experts felt strongly about the. need to
counsel the claimant following the hearing, feeling this service
would be beneficial to the claimant. In addition, the Vocational
Expert favored pre-hearing contact with the claimant. The pre-
hearing contact suggested was that of an interview.

Hearing Examiners conceptualize the Vocational Expert's role
as not being extremely difficult The process of the expert's arriv-
ing at an opinion regarding the claimant's work potential, accord-
ing to the Hearing Examiner, also is not difficult. Thus, Hearing
Examiners conceive of the Vocational Expert's role as relatively
clear cut and not necessarily complex On the other hand, Voca-
tional Experts regard arriving at an opinion as a complex task
which is far from being simple.

Vocational Experts were less positive as to their contribution to
the hearing. Hearing Examiners acknowledged that in making a
disposition of the claimant's case, the Vocational Expert's testi-
mony was of value. Vocational Experts were much less sure of the
value of their testimony.

In the relationship between the Hearing Examiner and the Vo-
cational Expert, it has been stressed that there is an implicit
understanding between both as to the desirability of specific kinds
of testimony which is of value in the hearing. Certain types of
information help illuminate the claimant's present and past status.
One area of information which both groups explicitly perceive as
valuable is the personal history and to some extent, personality
variables of a claimant. Vocational Experts were of the opinion
that these areas were not sufficiently stressed during the hearing.
In fact, they were concerned that the Hearing Examiners were not
familiar with the psychological aspects of a claimant. Hearing
Examiners disagreed on these issues.

The Vocational Expert perceives his role as being more than
that of providing testimony regarding the work capacity and the
type of work a claimant is capable of performing. This has been
reflected in previous statements in which he has indicated the need
to comment on medical data and involve himself more deeply with
the claimant. Thus, he sees his role as being much more global.
Although Hearing Examiners felt' that the expert's role included
more than just the determination of specific jobs, they were not as
strongly convinced of the more global role as were the Vocational
Experts.

A controversial area has been the desirability of personal
contact between Hearing Examiners and Vocational Experts.
Suggestions concerning meetings prior to or after the hearings
have been made. Vocational Experts thought that a conference or
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brief contact with the Hearing Examiner would be of value. Hear-
ing Examiners did not agree to the idea of such meetings.

There were numerous areas of agreement. One was on a specific
aspect of the Vocational Expert's role. Both felt that the expert
should provide evidence of specific areas of work in which a claim-
ant could feasibly function successfully. An important distinction
relative to this area was between the concepts of employability
and placeability. Both the Vocational Experts and Hearing Exam-
iners were of the opinion that these were conceptually different
issues. This finding suggests that both recognize that the primary
obligation of the Vocational Expert is to emphasize employability.
Placeability, although very important, is more difficult to demon-
strate in that it requires additional information of a pragmatic
nature. From the exhibits both groups felt that it was the Voca-
tional Expert's task to assess the claimant's personal and voca-
tional history. In developing the Vocational Expert's opinion, both
groups agreed as to the use of labor market trends and the desira-
bility of consulting with local U. S. employment offices. Both the
Vocational Experts and Hearing Examiners thought that two to
five job recommendations were adequate in supporting the poten-
tial work capacity for a claimant.

Although both groups were in consensus that conflicting data
were usually clarified in the actual hearing, and the Vocational
Expert is given sufficient latitude to present his testimony, they
both acknowledged the need for a medical witness to present medi-
cal testimony regarding the claimant in question. Both Vocational
Experts and Hearing Examiners noted that the former received
no information regarding the outcome of the hearing. Yet both
groups were opposed to formal conference or contacts following
the hearing.

2. Ethical and Professional Issues

The major concern of the Hearing Examiner is that Vocational
Experts have conflicting interests in the hearing process. That is
to say, Hearing Examiners felt more strongly than did Vocational
Experts that the latter had a more difficult time in separating
their usual- role as counselor or clinician from the legal role of
Vocational Expert. Hearing Examiners further were of the opin-
ion that such conflicting interests resulted in the Vocational Ex-
pert's inability to remain objective. Vocational Experts perceived
their role in the hearing as more than providing testimony about a
claimant's work potential. These additional duties which experts
feel the need to provide may be the conflict of interest and subse-
quent lack of objectivity to which Hearing Examiners are refer-
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ring. Both Vocational Experts and Hearing Examiners agreed
that objectivity and impartiality are important in the hearing and
that these are not particularly difficult to achieve. It would appear
that the Vocational Expert does not think that he is being biased
in any way, but rather that he is maintaining the required objec-
tivity.

Vocational Experts were very concerned that th"ir testimony
was based upon data which were secondary in nature. They felt
that their testimony presented an ethical question in that they
were judging the claimant in an impersonal manner. Hearing Ex-
aminers did not see this as an important issue. On the basis of the
secondary nature of the data in the exhibits, Vocational Experts
emphasized the desirability of prefacing their testimony by indi-
cating it was of a speculative nature. Again, Hearing Examiners
were not concerned with the desirability of this approach. Hearing
Examiners evidently assume that the testimony has a speculative
quality to it because the implicit concept is that testimony is
opinion, based upon specific assumptions presented by the Hearing
Examiner.

To function in an ethical manner, Vocational Experts were of
the opinion that it was important for them to provide recommen-
dations to the claimant regarding the availability of rehabilitation
services. This opinion is consistent with the data on the expert-
claimant relationship previously discussed. The Vocational Expert
expressed the desirability of counseling the claimant. Presumably,
counseling would include providing recommendations for rehabili-
tation. Hearing Examiners responded to the desirability of reha-
bilitation recommendations as being unnecessary, which was also
their attitude toward counseling the claimant.

3. Competencies Needed by Vocational Expert

There was a fairly uniform agreement on most of the items deal-
ing with this topic. Both Vocational Experts and Hearing Exam-
iners felt that the former were knowledgeable with regard to the
transferability of work skills according to job family groupings.
They agreed that Vocational Experts should have training in voca-
tional theory, disability and job placement, and should have a
working knowledge of job placement agencies such as the local
state employment service.

Both felt that a Doctorate degree is not a necessary requirement
to function as a Vocational Expert. They further agreed that the
Vocational Expert's testimony was helpful to the Hearing Exam-
iner in decidirg the eligibility of a claimant to receive disability
payments. Both Hearing Examiners and Vocational Experts
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agreed that it was not desirable for the latter to have any special
training in legal matters or procedures. Both felt that the expert's
previous professional training qualified him for the role as anexpert witness.

There were only two statements regarding competencies neededby Vocational Experts where disagreement existed. First, Hearing
Examiners thought experts had a very limited knowledge of legal
procedures. While in agreement with this, Vocational Experts didnot feel as strongly as did Hearing Examiners and the differenceis significant. This finding is in apparent contradiction to previous
responses, which suggested that specialized legal training is not
necessary for Vocational Experts. The data do not explain this
contradiction. One interpretation is that Vocational Experts feel
very insecure in involving themselves in another profession which
on the surface perhaps appears unrelated to psychology and coun-seling. For the Vocational Expert to involve himself in the legal
area means acquainting himself with another different vocabulary
of specialized terms in order to understand legal theory. On the
other hand, Hearing Examiners may be defensive as to what they
may consider an intrusion by others outside of their profession. If
this interpretation is valid, it could be concluded that defensive
attitudes may impair effective cooperation in the disability hear-ing.

A final area of disagreement was in the area of experience with
handicapped clients. Hearing Examiners thought that the effec-
tiveness of a Vocational Expert was directly related to his experi-
ence with handicapped individuals. Vocational Experts were in
less agreement with this statement than were Hearing Examinersand the difference is significant. Apparently Vocational Expertsare of the opinion that extensive experience with handicapped
clients is not a necessary requirement for them to serve in the
expert witness role in disability hearings.

4. Philosophy and Attitudes Toward the Social Security
Disability Program

The data suggest that Vocational Experts were more of the opin-
ion than were Hearing Examiners that Social Security disability
payments are difficult to obtain. In fact, they thought that the
legal definition of disability was emphasized too much, presumably
to the disadvantage of the claimant. Their attitude thus suggests
that the whole concept of disability laws is too restrictive andlimiting to the individual claimant. Their attitude toward the
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claimant and the Social Security program in general might be
considered to be liberal. Thus, they would be more inclined to
interpret the laws governing Social Security disability somewhat
less strictly. In contrast, Hearing Examiners could be considered
to be more conservative in their orientation. They believed that
the criterion for granting disability payments should be within the
framework of the law and not everyone should be entitled to
benefits.

Further related to the social orientation of the Vocational Ex-
perts was their perception that a claimant's disability was not
isolated to the specific diagnosed disabling condition. To them, the
disability was more global and involved cultural as well as emo-
tional factors. Hearing Examiners, while agreeing that emotional
aspects were of concern, were less prone to emphasize them.

A final point concerning the nature of the disability hearing
expressed by Vocational Experts was the feeling that the hearing
was the end product of a failure in the rehabilitation process.
Thus, they were of the opinion that the hearing and their services
would not be necessary if adequate rehabilitation had been pro-
vided for the claimant. Hearing Examiners disagreed with this
idea and the difference of opinions between both groups was sig-
nificant.

The picture which emerges is that of a polarity between a more
liberal minded position as opposed to the conservative orientation.
As mentioned, Hearing Examiners were oriented toward a more
reserved, conservative approach in which strict interpretation of
the disability provision was emphasized. Contrary to this were the
Vocational Experts who perceived many complicating factors be-
yond the alleged disability. Thus, they were prone to emphasize
the psychogenic and cultural determinants as they affect the
claimant.

The implications of this study are relevant to the expert witness
in general co specific aspects of the Vocational Expert, and to the
Vocational Expert program. Psychologists and counselors appear
to have had too little exposure to forensic areas. To correct this it
is recommended that seminars or units of study be included in

graduate programs offering degrees in psychology and counseling.

The Vocational Expert's apparent lack of legal sophistication
could also be remedied by providing regional seminars or confer-
ences in which legal philosophy and procedures are taught. Such
seminars would be enhanced if both Hearing Examiners and Voca-

tional Experts participated jointly.
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Chapter VII

The Vocational Expert Programan Over iew

Edwin W. Semans

The purpose of this article Ns ill be to review in summary form the
accomplishments of the Vocational Expert program administered
in the BHA of the Social Security Administration, to offer some
comments on the administrative and subst antis e problems that
still remain, and to briefly speculate on the anticipated future
course of the program

During the past decade, the Vocational Expert program has
grown from a fledgling experiment groping for approaches that
would prove judicially and administratively acceptable into a ma-
ture, well-organized operation that has gained widespread accept-
ance and support not only by the judiciary but also by the various
professional organizations whose members provide the expertise
at the hearings. In terms of volume. there has been a marked
increase in the number of hearings where a Vocational Expert has
been called to testify. In fiscal year 1963, its first year of opera-
tion, Vocational Experts testified at 513 hearings in connection
with claims for disability benefits under the Social Security Act
In fiscal year 1971, this figure had grown to 9,215. (See ('hart
No. 1.1). The number of requests for hearing filed in connection
with disability claims also increased dramatically during this pe-
riod. In fiscal year 1963, there were 14,644 requests for hearing in
disability cases. In fiscal year 1971, there were 40,712 such re-
quests. (See Chart No. 2.' ). It is interesting to note that not
only did usage of Vocational Experts increase sharply from a
numerical standpoint, but these experts are now appearing in a
far higher percentage of hearings on disability claims. In fiscal
year 1963, Vocational Experts were utilized in only 2 9', of the
disability cases where a disposition was made at the hearing level.
In fiscal year 1971, Vocational Experts were utilized in 21.5' of
these cases. (See Chart No. 3.').

Before leaving the quantitative aspects of the Vocational Expert
Program, it would seem appropriate to briefly comment on the
effect of vocational testimony on the ultimate outcome of the case.Most of the writing that has been done on the use of Vocational
Experts in social security hearings has been in the form of deci-
sions issued by tit: federal courts. Since in practically all of the
cases that are appealed to court the Hearing Examiner has issued
' Charts 1, 2, and 3 (pages 123. 124. 125 re,,pectively 1 were extracted from theBriefing Pamphlet for the Bui uU of Hearings and Appeals, dated June 30.
1971.
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a denial decision, it might be inferred that where a Vocational
Expert testifies at the hearing, the claim for disability benefits is
usually (killed. In fact, a contrary inference may be closer to the
truth Although complete statistical data on this particular point
\ as not readily ax ailable, statistics covering a representative (and
relatively recent) period of time indicate that the testimony of a
Vocational Expert at a hearing may often provide the basis for a
decision favorable to the claimant. During the period October 1,
1970 to June 30, 1971. Vocational Experts testified in 3,291 cases.
In 1,501 (or 4.5', ) of these cases, the Hearing Examiner issued
a decision finding that the claimant w,is entitled to disability bene-
fits. During this same period of time, the overall Hearing Exam-
iner -reversal rate- in disability cases was 43.8', .

In terms of the substantive direction of the Vocational Expert
program, the decisions issued by the Federal courts and the 1967
Amendments to the Social Security Act have unquestionabt. had
the greatest impact. For a number of years, there was a sharp
divergence of opinion among the various federal district and
circuit courts of appeals with respect to the type of vocational
evidence that was needed to properly document disability claims
filed under the Social Security Act. This made a uniform adminis-
tration of the Act quite difficult. However, with the enactment of
the 1967 Amendments, Congress clarified the statute with respect
to the proper vocational criteria that was to be applied, and most
courts promptly adopted a position that was in accord with this
legislative directive Although the 1967 Amendments eliminated or
greatly reduced many of the problems that beset the Vocational
Expert program during its formative years, there still appears to
be some existing problem areas where practical and legally accept-
able solutions must be found.

At a "model" hearing, the Vocational Expert has been furnished
with the pertinent evidentiary exhibits containing detailed de-
scriptions of the claimant's past work experience, education, hob-
bies, daily activities, etc., well in advance of the actual hearing.
Utilizing- the various reference books and other occupational
source materials available to him, he has carefully identified and
classified the claimant's work skills and has determined the extent
to which these skills are transferable to other specific jobs, taking
into account both the physical and mental demands of these occu-
pations. He has also reviewed either personally conducted surveys,
those made by colleagues, or other authoritative agencies or texts
to identify the incidence of ;hest jobs in the economy. At the

the., the hearing examiner issued a decision favorable to the claimant,
thereby "reversing" the unfavorable determination at the reconsideration
level.)
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hearing, the Hearing Examiner through his questioning of the
claimant clarifies and supplements the documentary information
relating to the claimant's vocational background. After the claim-
ant and any other witnesses have finished testifying, the Hearing
Examiner qualifi, A the Vocational Expert as an expert witness;
explains why he is there: and asks him to identify the normal
physical requirements, working conditions, and occupationally sig-
nificant characteristics of the claimant's previously held jobs.
Next, he poses a series of hypothetical questions to the Vocational
Expert asking what specific jobs the claimant can perform based
upon varying levels of severity of the claimant's impairments,
phrased in terms of work related physical and mental functions
(e.g., manipulative dexterity; visual and auditory acuity; the abil-
ity to bend, lift, stand, walk, etc.). The Vocational Expert res-
ponds to each hypothetical question by naming fields of work and
specific jobs (if any) the claimant can perform assuming the de-
gree of impairment or loss of function presented in the hypotheti-
cal question. The Hearing Examiner then asks the Vocational Ex-
pert to give the geographical incidence and location of these jobs.
The Vocational Expert also pro, :des appropriate rationale ex-
plaining how he bridged the "vocational gap" between the claim-
ant's previous work experience and the jobs specified in his testi-
mony, and cites any pertinent resource material that he may have
utilized in preparing for the hearing.

While most hearings are conducted in the foregoing manner,
some are not, and very often deviations from the foregoing ap-
proach are not due to a lack of expertise on the part of either the
Vocational Expert or the Hearing Examiner but are caused by
incomplete evidence, administrative pressures to maintain case
processing time at an acceptable level, the very nature of the
hearing itself, and the tendency of some Vocational EYperts to
offer "medical" testimony at the hearing.

If the Vocational Expert is to adequately prepare for a hearing,
it is essential that he be furnished with a detailed description of
the jobs the claimant has pe-formed in the past. If he does not
have this information, he will be unable to determine the occupa-
tionally significant characteristics of these jobs, and this in turn
will inhibit his ability to determine what vocational skills the
claimant possesses that may be transferable to other occupations.
Although the Hearing Examiner will often be able to elicit much
of this information at the hearing, the Vocational Expert is in a
far better position if he is furnished this data in advance of the
hearing. By the same token, the Hearing Examiner can only pose
proper hypothetical questions to the Vocational Expert that are
phrased in terms of work related physical and mental functions if
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the medical reports of record utilize this type of terminology. All
too often, however, the contents of the medical reports of record
are either too general or are confined to clinical and laboratory
findings, diagnoses, and the prognosis. The insufficiency of the
documentary evidence in both instances can be corrected but only
by delaying the hearing and contacting the claimant and 'or his
previous employers for the relevant job information; by request-
ing the physicians who submitted reports to provide supplemen-
tary reports specifying the extent to which the claimant's impair-
ments limit his ability to walk, stand, tolerate various forms of
exercise, etc.; or by requesting a Medical Advisor to appear at the
hearing to provide this type of interpretative medical analysis.
Unfortunately. such d elopment is often very time consuming
and would not be administratively feasible if attempted on any-
thing more than a limited scale.

In addition to the problems generated by insufficient documenta-
tion, the very nature of the hearing proceeding in a case involving
a claim for disability benefits has an adverse effect on determining
the claimant's ability to do other work within his residual func-
tional capacities and prior work experience. Most of the clients
that a Vocational Expert is called upon to work with and counsel
are actiN ely seeking a job and are so motivated. In most instances,
a claimant coming to a hearing on a claim for disability benefits is
there because he com inced he is disabled and unable to perform
any type of work: his claim has already been turned down twice;
he desperately needs the benefits he is seeking; he has not worked
for more than a year, and he lives in a community where even
able-bodied younger men are unable to find work. With the claim-
ant possessing this type of mental and emotional configuration, he
is understandably inclined to emphasize the severity of his impair-
ments and loss of function rather than his residual physical and
mental capabilities. This is compounded by the emotional reaction
of the claimant to the hearing itself. Although Hearing Examiners
generally do an excellent job in making claimants feel at ease
during the hearing, it is still a traumatic experience for most
indiN iduals. For the Vocational Expert to properly and realisti-
cally evaluate the claimant's ability to do other work, if any,
under these conditions is, to say the least, a difficult task.

There has also been some difficulty in delineating the precise
role of the Vocational Expert at the hearing. The Vocational Ex-
pert is qualified as an expert witness at the hearing only in the
,.ocational area. However, a number of Vocational Experts are
also clinical psychologists while others have had considerable ex-
perience in the field of vocational rehabilitation and in evaluating
the impact of an individual's impairments on his ability to func-
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1tion in a job setting. As a result of this collateral experience and
knowledge, some Vocational Experts occasionally oiler their opin-
ion on the severity of the claimant's impairments (particularly in
the psychiatric area) and also on the extent of his disability.
Inasmuch as the Vocational Expert has not been qualified as an
expert medical witness and under our program only Board-certi-
fied physicians are qualified to offer such medical testimony, it is
essential that the Vocational Experts fully understand their role
at the hearing and that the Hearing Examiners take the necessary
steps to insure that their testimony is limited to the vocational
aspects of the case.

Fortunately, the foregoing problems now occur on a relatively
infrequent basis and they are certainly not insoluble lioN ever, the
anticipated sharp increase in our case load will create an adjudica-
tive environment in which some of these problems may well as-
sume greater proportions and significance. In fiscal yea 1972 and
1973, the number of requests for hearing in disability cases under
Title II of the Social Security Act is expected to reach a combined
total in excess of 120,000. If the ratio between case dispositions at
the hearing level and utilization of Vocational Experts remains
the same as in fiscal year 1971, Vocational Experts may appear in
as many as 30,000 hearings during this 2-year period.

In addition to the anticipated increase in the number of hearing
requests that will be filed in connection with disability claims
under Title II of the Social Security Act, there are two other
pieces of legislation that may have an impact on the Vocational
Expert Program.

The Federal Coal Mine Health and Safety Act of 1969 provided
for the payment of benefits to coal miners who were totally dis-
abled due to pneumoconiosis contracted from work in the nation's
underground coal mines. Under the provisions of this act and im-
plementing regulations once a miner established that he had simple
pneumoconiosis and that as a result thereof he had suffered a loss
of pulmonary function that met or was equivalent to certain pre-
scribed numerical values (as demonstrated by designated pulmon-
ary function tests) the determinatjon of whether he was under a
"disability" was essentially the same as under Tit1',,, 11 of the Social
Security Act. Although by March 1972 approximately 1,000 Hear-
ing Examiner decisions had been issued in Black Lung cases in-
volving claims by live miners, there was little or no utilization of
Vocational Experts at the hearings in these cases. This can be
attributed to several factors. First, a large percentage of the
claimants in these cases were more than 65 years of age and had
very limited vocational potential in terms of training, work expe-
rience, and education. Second, most of the claims that were denied
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were disallowed on the basis that either the presence of pneumo-
coniosis had not been established or the results of the pulmonary
function studies did not satisfy the aforementioned numerical cri-
teria. Accordingly, there was no real basis for utilizing the serv-
ices of a Voc at ionic! Exiert in these cases. How ever, in May 1972,
new legislation was enacted (The Black Lung Benefits Act of
1972) which w ill dramatically change the adjudication of these
claims and possibly the degree to which vocational testimony is
needed in det-r mining entitlement.

To sonic extent, the same observations may be made about the
welfare legislation which is now pending before Congress. It is
expected that many of the disability claims filed In connection
with Title XX of this legislation (Assistance for the Aged, Blind,
and Disabled) will be filed by older individuals with very marginal
vocational skills and work experience. Hence, in many of these
cases the testimony of a Vocational Expert may not be needed.
However, it should be pointed out that even if Vocational Experts
are utilized in only a small percentage of the hearings on these
claims, the sheer number of disability claims filed may produce a
sizeable caseload at the hearing level. The effective date for that
part of the legislation pertaining to disability claims has tenta-
tiNely been scheduled for January 1974, and during fiscal year
1971. it iriticio-ited that anprox mutely 70,000 requests for
hearing will be in connection with claims for disability benefits. In
45,000 of these cases, the primary or determinative issue will be
whether the claimant is under a "disability." One can only specu-
late at this point as to the specific type of vocational evidence that
will be required in these cases. However, it would appear that the
basic substantive and procedural approach used in Title II hear-
ings w ill Oe equally applicable in hearings held under Title XX.

In summary. at can be said that if the past ten years has pre-
sented a series of unique challenges for the Vocational Expert
program, the future will certainly present challenges of even
greater magnitude and complexity. However, if the Hearing Ex-
aminer corps and the Vocational Experts respond with the same
dedication of purpose and commitment to excellence that they
have demonstrated in the past, there is little doubt that these new
challenges will be met and that the high level of service to the
public and considerable accomplishments of the last decade will
continue.
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Appendix I

Summary of Adjudicative Process
Chart I Pre-Hearing Procedure Illustrative of Title II

Disability Cases
'hart II Illustrative Chart of the Appeals Process in Title II

Disability Cases
Brief Description of the Appeals Process Applicable to DisabilityBenefits
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A Brief Description of the Appeals Process
Applicable to Disability Benefits
(See Chart H, Page 129)

Hearing

A claimart e:ho is dissatisfied with a previously reconsidered de-
termination (see Chart I) on his claim for disability benefits may
request a hearing. The Hearing Examiner schedules a hearing
and, if possible, holds it near the claimant's residence. At the
hearing, testimony is under oath or affirmation and recorded ver-
batim. The Hearing Examiner inquires fully into the issues, re-
ceives in evidence the testimony of witnesses and relevant docu-
ments, and allows the claimant or his representative to present
arguments and examine witnesses. If the Hearing Examiner be-
lieves that additional evidence is necessary for a proper decision,
he may request the assistance of other components of SSA or of a
State agency. He frequently requests a Vocational Expert and/or
a Medical Advisor (see Oates, James, R., M.D., Ibid, page 27) to
testify.

The Hearing Examiner issues a decision in writing, which may
affirm, reverse, or modify the previous administrative determina-
tions. He mails a copy of the decision to the claimant and repre-
sentative, if any, with notice of the right to request, within 60
days, that the Appeals Council review the Hearing Examiner's
decision.

Appeals Council Review

Upon receipt of a claimant's request for review of the Hearing
Examiner's decision, the Appeals Council proceeds to consider the
testimony and documentary evidence of record, including any ad-
ditional evidence submitted with the request for review, together
with the findings and conclusions in the Hearing Examiner's deci-
sion. The Council may grant review, permit the claimant or repre-
sentative to appear, if desired, undertake any needed development,
and issue a decision which affirms, modifies, or reveres the Hear-
ing Examiner's decision. The Council may also remand the case
back to the Hearing Examiner or dismiss the request for review
for untimely filing or for other appropriate reasons. The Appeals
Council may also deny the request for review when in its opinion
the Hearing Examiner's decision is correct, thereby permitting the
Hearing Examiner's decision to stand as the Secretary's final deci-
sion.

The Appeals Council may also consider a case on its own motion
when the Hearing Examiner's decision does not appear to be in
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1

accord with the law and regulations, undertake any necessary
development, and then issue a decision affirming, modifying, or
reversing the Hearing Examiner's decision. In the alternative, the
Appeals Council may remand the case to a Hearing Examiner for
rehearing and issuance of a new decision.

Accompanying an Appeals Council decision or denial of review
in Title II claims is a notice to the claimant of the right to obtain
further review by commencing a civil action within 60 days in a
district court of the United States.

When the claimant files a civil action in the Federal district
court, within 60 days or such additional time as may be granted
by the Appeals Council upon showing of good cause, the court
reviews the case based on the certified record and is precluded
from considering any evidence except that which is contained in
the record compiled during the administrative proceedings. The
finding of the Secretary as to any fact, if supported by substantial
evidence, is conclusive on the court. However, the court may re-
mand the case to the Secretary for further hearing or the taking
of additional evidence. Also, upon the Secretary's request before
answer is filed, the court shall remand the case for his further
action. Upon remand, after hearing if required, a decision is filed
with the court modifying or affirming the prior decision.

If dissatisfied with the decision of the U. S. District Court, the
claimant has a right to appeal his case to a U. S. Court of Appeals
(there are 11 circuits) and, if dissatisfied with this court's deci-
sion, may take a further appeal to the Supreme Court of the
United States. The Secretary has a similar right.
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Medical Advisor Contract
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TECHNICAL AND/OR PROFESSIONAL
SERVICE CONTRACT

.,Oft
75030609-(BL)
7518704

....,O,O.o

.2549 (Item 3)
4C C1 .2542 (Item 1.1,21

CO TTTTTT uo

SSA -71I The Department of Health. Education, sad
Welfare. SOCIAL SECURITY ADMINISTRATION hereby contracts for the

service. of
haremsf tar referred to IN the contractor subject so the coalman on the reveres
Natee of Services to he remitted by the contractor is a. follows (Specify On SerlOC.0 to he tendered aad equipment

s.d esppit. fummelmill1. As requested, (a) to examine, study and evaluate medical reports; to answer in writingspecific questions on medical issues involved under the Federal Coal Mine Health and SafetyAct, Title IV; and Social Security Act, Title II, disability hearing cases pending beforetoe Bureau of Hearing! and Appeals,
comments to become a part of the official record in thecase-g50 per case; (b) to answer in writing further interrogatories cur (a) above arising outof the hearing process-350 per submission, (c) for study, evaluation and written comment onadditional medical evidence ins case for which a fee was previously charged-$25.2. As requested, (a) to appear as an expert witness at scheduled hearings in cases uponwhich he has previously commented in writing-375 per appearance In any day or fraction of aday in any one case whether or not contractor actually testa ones, (b) to appear as an expertwitness at scheduled hearings in cases upon which he has not previously comsented in writing.375 Per appearance on any day or fraction of a day in an r one case whether or not contractoractually testifies; plus an additional *50 per case for 6 preheari-ig study and evaluation ofthe medical evidence maess the contractor does not elvesr at the scheduled hearing3. As requested, (s) to participate in group discussions 4th hearing examiners involvingvarious questions as to the nature, extent, and severity of %Arlon. types of impairments -

350 per session; plus an additional $50 fee it is lecture requi,ing special preparationis delivered in connection with the foregoing; (b) for attendance, r!"r not more than oneday at any one time, at a general Title IV, discussion with representatives of the Bureauof Bearings and Appeals, r75.

The dace servicewill be .valved a
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Location to he determined by he Hoaxing IN .rst net-

3. Fee
Includes trace

rp, Pls. travel is ccmil ..,tb
see each item above "" SW Cori Ti nes

2- Peeled of Cowart
smai

17C6/30/71
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. fhyunens and Dentists - The contractor
cis idles that he was p.dusted from a dulf accredited school of

in the year end is licensed to in thepractice
Stem of

b Other Profemion - The contractur cendles that he is protean...11y or tecbmcally
qualified se indicted in thefollow.% brief tstemat of traiampt and experience

S. (mammas App .west The undersigned hereby .pees to provide the ..meet stared .love in accordance with allteens and conditions of this contract
ttttt one a0C., cOCutiry AIV. 17

A. ill ..... . ...et ...Pet ft" coo lie Cot.
6 Recommesded (Opersttnallsit)aillic

'"La Chief Medical Officer
Medical Advisory Staff

°A''
7 Accepted by the Levemmin
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Appendix III

Recruitment of Vocational Experts

Criteria for Selection
Vocational Expert Contract
Where to Apply
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Criteria for Selection

A. Recent experience in :
1. rehabilitation counseling and for placement, particularly

with clients having prior work experience.
2. the use of occupational materials developed for vocational

counseling, including information about the requirements
of jobs such as duties, skills, physical demands, working
conditions and occupationally significant characteristics. A
working knowledge of the Dictionary of Occupational Ti-
tles, Third Edition, 1965, and its two supplements is impor-
tant.

3. the utilization of the concept of transferability of skills in
terms of worker traits and functions.

B. Ability to observe and evaluate personal characteristics, educa-
tional and vocational background.

C. Well rounded, up-to-date knowledge of, and experience with,
industrial and occupational trends and local labor market con-
ditions.

Persons having employer-employee relationship with the Fed-
eral government (full-time, part-time or WAE) may not be of-
fered contracts in this program.

Certain employees in government agencies other than Federal
may also be precluded from participation where, for example, the
individual utilizes space, material, or equipment provided by the
Federal government ; where his salary is paid from funds matched
by Federal funds ; or where he is under the supervision or control
of a Federal officer.
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.......0.........--,..,....TECHNICAL AND/OR PROFESSIONAL
75030409- (B!)0SERVICE CONTRACT
753E5704
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2949 (Item 35.4)
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I The Department of Health. Eductina red Seifert, SOCI5L SKI. RIfl 4014INISTRATIO% hereby ,caosos for the
service of
hereinafter referred to as the coatractor, 'slyea to the condition as the
'fatale of Service. to be rendered by the contractor is follows /Specify nil Armee. to br rendered and rqatporn.

and .upphre fsontehrdi1. As requested, for appearance in cases before the Bureau of Hearings and Appeals as anexpert witness in Title IV, Federal Coal 'tine Health and Safety Act, and Title II, disabilitySocial Sectrity Act hearings in order to testify as to his opinion of whether or not aclaimant can work, and if so,what classes of work he can do and what jobs rte can perform inthe light of his background and impairment. $50 for the first appearance, end $25 for eachadditional appearance in the same day, whether Or not contractor testiried.For examination and study of the official record of (a) a remanded case, $50 per case(b) other than remanded cases, $35 per case, (c) for study, evaluation, and written comnenton additional medical evidence In a case for which a fee was previously charged-$25, (d)reasonable cost for long distance telephone calls for purpose of verifying pertinent voca-tional information contained In a survey report of businesses and industries, such surveyreports having been prepared by other than the contractor, provided that the fee and coot oflong distance telephone call will not be payable if the contractor fails to appear whenrequested, at the scheduled hearing on the case.3. As requested and authorized by the Huron', for a survey of businesses and industries ina designated area for the purpose of developing pertinent vocational information, including_the functional requirements of each job, (a) for planning the survey and scheduling visits-125 per survey, (b) for actual plant visitations and data collection) $75 per day, as author-ized; (c) for compilation of data and preparation of a final report-$75 per survey, providedthat no fee shall be payable until the final report is received and accepted by the Bureau.4. For attendance as requested, for not more than one day at any one time, at a general.Title II, Disability, an! /or Title IV discussion with representatives of the Bureau ofHearings and Appeals, $50.
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Where to Apply

Application forms may be obtained from :
Vocational Consultant Program Administrator
Bureau of Hearings and Appeals, SSA
P.O. Box 2518
Washington, D.C. 20013

141



l'. S. Department of Health, Education, and Welfare
Social Security Administration
Ili, I eat, ,1 licar mg. and Appeal.
1.)11EW Publicutlun Nu 1 SSA 1 72 1U2S4


