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TAX CREDITS FOR NONPUBLIC EDUCATION

MONDAY, AUGUST 14, 1972

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,

117 a8hington, D.C.
The committee met at 10 a.m., pursuant to notice, in the committee

room, Longworth House Office Building, Hon. Wilbur D. Mills (chair-
man) presiding.

The CHAIRMAN. The committee will please be in order. Today we
begin public hearings on pending proposals relating to aid to primary
and secondary education in the form of tax credits and/or deductions.
Without objection, i shall insert in the record a copy of the com-
mittee's press release issued on August 2 announcing the hearing, as
well as the text of a committee print relating to proposals on this
subject.

(The press release referred to follows:)

(Press release of Wednesday, Aug. 2, 1972]

CHAIRMAN WILBUR D. MILLS (D., ARK.), COMMITTEE ON WAYS AND MEANS, AN-
NOUNCES PUBLIC HEARINGS ON PRoposALs PENDING BEFORE THE COMMITTEE ON
WAYS AND MEANS RELATING TO PRIMARY AND SECONDARY EDUCATION TO BEGIN
ON MoNDAY, AUGUST 14, 1972

Chairman Wilbur D. Mills (D., Ark), Committee on Ways and Means, U.S.
House of Representatives, today announced that the Committee will begin public
hearings on Monday, August 14, on H.R. 16141 and other pending proposals in
the Committee on Ways and Means relating to aid to primary and secondary
education in the form of tax credits and/or deductions. H.R. 16141 which the
Honorable Hugh L. Carey, a member of the Committee on Ways and Means, in-
troduced for himself and Chairman Mills today, in briff would : (1) provide pay-
ments to the States for elementary and secondary 'l cation ; (2) redress in-
equitable distribution of resources for elementary and secondary education among
States and among local educational agencies within the States ; and (3) allow a
specified tax credit for tuition paid for elementary and secondary education of
dependents. A short summary of this bill is attached.

There are also pending before the Committee on Ways and Means a number
of other proposals providing tax credits for elementary and secondary educa-
tion, such as H.R. 13495, a bill introduced earlier by Congressman Burke of
Massachusetts, for himself and Chairman , H.R. 13020, introduced by the
Honorable John W. Byrnes, the ranking Minority Member of the Committee
on Ways and Means, for himself and the Honorable Gerald R. Ford ; and a
number of other similar proposals. A committee print containing the language
of these proposals, along with a summary of H.R. 16141 introduced by Congress-
man Carey and the Chairman today, will be available upon request at the
Committee staff office. Room 1102 Longworth House Office Building. Washington,
D.C. 20515.

It will also be recalled that on June 21, 1971, the Honorable Caspar W. Wein-
berver. Director of the Office of Management and Budget, in a letter to Chairman

(1)
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Mills commenting on H.R. 13495. suggested ilia; the Committee on Ways and
Means conduct hearings on :his subject.

The lead-off witnesses will be representatives from the Administration to be
heard on Monday and Tuesday, August 14 and 15. It is anticipated that the
Honorable George P. Shultz, Secretary of the Treasury, the Honorable Elliot L.
Richardson. Secretary of Health, Education and Welfare, and the Honorable
Caspar W. Weinberger, Director, Office of Management and Budget, will testify
for the Administration. Witness from the general public will be scheduled for
appearances before the Committee from Wednesday, August 16, through Friday,
August 18, when the Congress will recess for the Republican Convention. The
hearing will resume and the balance of public witnesses will be heard sometime
after Labor Day.

Requests to be heard must be received by the Committee b5 not later than the
close of business, Thur ;day, August 10, addressed to Jehn M. Martin, Jr., Chief
Counsel, Committee on Ways and Means, Room 1102 Longworth House Office
Building, Washington, D.C. 20515 (telephone : area code 202, 225-3625). Notifica-
tion will be made as promptly as possible after this cut-off date as to when wit-
nesses have been scheduled to appear. Once the witness his been advised of his
date of appearance, it is not possible for this date to be changed. If a witness finds
that he cannot appear on that day, he may wish to either substitute another
spokesman in his stead or file a written statement for the record of the hearing in
lieu of a personal appearance.

In view of the limited time available to the Committee to conduct this hearing,
it is requested that all persons and organizations with the same general interest
designate one spokesman to represent them so as to conserve the time of the
Committee and the other witnesses, prevent repetition and assure that all aspects
of the proposals can be given appropriate attention. Because of the Committee's
heavy legislative schedule, which will limit the time available to the Committee
in which to conduct this hearing, it will probably be necessary to allocate time to
witnesses for the presentatioL of their direct ors! testimony. If the witness wishes
to present a long and detailed statement to the Committee, it will be necessary for
him to confine his oral presentation to a summary of his views while submitting a
detailed written statement for the Committee members' consideration and for
inclusion in the record of the hearing.

The request to be heard must contain the following information, otherwise
delay may result in the proper processing of a request.

(1) the name, address, and capacity in which the witness will appear ;
(2) the list of persons or organizations the witness represents and in the case

of associations and organizations their total membership and where possible a
membership list ;

(3) the amount of time the witness desires in which to present his direct oral
testimony (not including answers to questions of Committee members) ;

(4) an indication of whether or not the witness is supporting or opposing any
specific proposal or proposals on which he desires to testify ; and

(5) a topical outline or summary of the comments and recommendations which
the witness rroposes to make.

With respect to oral testimony, the rules of the Committee require that written
statements be submitted to the Committee office no later than 48 hours prior to the
scheduled appearance of the witness. Seventy-five (75) copies of the written state-
ments would be required in this instance; an additional 75 copies may be sub-
mitted for distribution to the press and the interested public on the witness' date
of appearance.

Any interested organization or person may submit a written statement in lieu
of a personal appearance for consideration for inclusion in the printed record of
the hearing. Such statements should be submitted before the close of the hearing
in triplicate. An additional 75 copies of written statements for the printed record
will be accepted for distribution to the press and the interested public if submitted
before the final day of the public hearing.
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It would be most helpful for all prepared statements to contain a summary of
testimony and recommendations and that throughout the statement itself perti-
nent subject headings be used.

If a prospective witness has already submitted a request to be heard on any of
the subjects covered by this hearing, the request should be re-submitted furnishing
the above information and otherwise conforming to the rules of the Committee as
set forth for conducting this hearing.

SHORE SUMMARY OF H.R. 16141, THE "PUBLIC AND PRIVATE EDUCATION
ASSISTANCE ACT OF 1972"

PURPOSES

(1) To provide payments to the States for elementary and secondary educa-
tion;

(2) To redress nequitable distribution of resources for elementary and 'econd-
ary education among States and among local educational agencies within the
States ;

(3) To allow a specified tax credit for tuition paid for elementary and second-
ary education of dependents.

SHORT SUMMARY. TITLE I : PAYMENT TO STATES

A. Public Education Equalization and Expenditures
A Public Education Trust Fund would be established out of which a Federal

matching payment of 50 percent of State education expenditures would be made.
B. Allocation of Funds Among States
By computations detailed in the bill, the average State-wide education expense

per student and the average State-wide property tax rate necessary to pay the
total expense are determined.

These figures are then applied on a district-by-district basis to determine the
allocation of State,equalization funds. A final figure is determined which repre-
sents the gap between the district's presumed ability to raise education revenue
and its need for such revenue.

In those States with a unitary method of financing (where the financing come&
from the State government and not from local revenue-raising bodies), a pro-
gram will qualify if it is supplying at least 90 percent of the non-Federal fund-
ing of public education within each school district in the State.

TITLE II. TAX CREDIT FOR TUITION

A tax credit, not to exceed $200 or 100 percent of the tuition paid on behalf
of a dependent, will be made available for private school tuition.

COST

According to the estimates of the Joint Committee on Internal Revenue Taxa-
tion, Title I would cost $2.25 Wilton in Federal payments to the States and would
average go per public school student. The tax credit in Title II would result
in a maximum revenue loss of $584 million. The total cost of the legislation would
therefore not exceed $2.834 billion.

SAFEGUARDS

The legislation provides for nondiscrimination and judicial review procedures.
Effective Date December 31,1971.,
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[Text of committee print entitled "Aid to Primary and Secondary Education in the Formof Tax Credits and/or Deductions "]
NoTE: There are numerous bills pending in the Committee on Ways and

9Means providing tax credits and/or deductions for elementary or second- it
ary education expenses in addition to those contained in this print, includ-
ing at least those listed below (all House bills) : 4,

5
59
83

164
301
307
308
344
427
505
830
891
954
970

1067
1069
1172
1174
1177
1340
1431
1452
1476
2149
2457
2578
2615
8099

3279
3547
3609
3610
3611
3612
4009
4205
4508
4616
5455
5481
5881
5893
6061
6411
6419
6791
6917
6918
7396
7959
7983
8412
8556
8592
8619
8907

9279
9519
9665
9678

10377
10530
10612
10739
10785
10912
10928
11112
11113
11119
11424
11500
11573
11656
11701
11840
11851
11897
11910
11957
12010
12118
12489
12499
12611

12690
12819
12982
13436
13650
13686
13773
13820
13901
13961
14013
14102
14150
14154
14204
14241
14511
14512
14595
14615
14697
14711
14802
14824
14848
14868
14953
14954

15005
15011
15055
15065
15069
15071
15078
15099
15108
15156
15173
15192
15290
15296
15297
15325
15328
15335
15355
15420
15556
15672
15689
15738

.;-.

TEXT OF H.R. 16141

A BILL Introduced by Mr. Carey, for himself and Mr. Mills of Arkansas, on
August 2, 1972, to provide payments to States for public elementary and
secondary education and to allow a credit against the individual income
tax for tuition paid for the elementary or secondary education of dependents.

SECTION 1. SHORT TITLE
This Act may be cited as the "Public and Private Education Assist-

ance Act of 1972".

TITLE IPAYMENTS TO STATES FOR PUBLIC
ELEMENTARY AND SECONDARY EDUCATION

SEC. 101. PAYMENTS TO STATES
Except as otherwise provided in this title, the Secretary (as defined

in section 107(a) ) shall, for each entitlement period (as defined in
section 107(b) ), pay out of the Public Education Trust Fund created
by section 104 to each State for use by such State for public education
equalization expenditures (as defined in section 102), a total amount
equal to the entitlement of such State for such period (determined
under section 103). Such payments shall be made in installments dur-
ing any period but not less often than once each quarter. Such pay-
ments for any period may be initially made on the basis of estimates.
Proper adjustment shall be made in the amount of any payment to a
State, to the extent that the payments previously made to such State
under this title were in excess of or less than the amounts required to



be paid. A State may not treat funds it receives under this title as a
contribution made from non-Federal funds for purposes of any for-
mula provided by a law of the United States under which non-Federal
funds must be made available in ordir to receive Federal funds.
SEC. 102. PUBLIC EDUCATION EQUALIZATION EXPENDITURES

(a) IN GENERAL.For purposes of this title, the term "public edu-
cation equalization expenditures" means payments by a State under a
program for the purpose of equalizing educational opportunities of
r abbe school students in the State.

(b) QUALIFIED PROGRAMS,
(1) WHERE STATE SUPPLIES AT LEAST 90 PERCENT OF COST OF

PUBLIC EDUCATION.If a State for any entitlement period supplies
90 percent or more of the non-Federal funding of public ele-
mentary and secondary education, then its expenditures for such
period will be considered to be public education equalization
expenditures if the State funds are allocated among public ele-
mentary and secondary schools under

( A) a program based on providing an equal amount of
funds for the education of each public school student in the
State, or

(B) a program based on providing deferential amounts
of funds for public school students in the State if the Secre-
tary determines that the program is designed to achieve the
equalization of educational opportunities of public school
students within the State.

(2) WHERE STATE SUPPLIES LESS THAN 90 PERCENT OF COST OF
PUBLIC EDUCATION. If a State for any entitlement period supplies
less than 90 percent of the non-Federal funding of public ele-
mentary and secondary education, then its expenditures for such
period will be considered to be public education equalization ex-
penditures if the State funds are distributed among school dis-
tricts under a program which will allocate State funds among
school districts for an entitlement period in proportion to the
amount by which each district's hypothetical educational expendi-
tures exceeds the sum of its hypothetical property tax revenue
plus State allocations to the district for public education other
than allocations under a program providing public education
equalization expenditures.

(A) For purposes of this subsection, the term "hypothetical
educational expenditures" means for any school district the
product derived by multiplying (i) the number of public
school students within the district times (ii) the total non-
Federal expenditures for public education within the State
over the total number of public school students within the
State.

(B) For purposes of this subsection, the term "hypothetical
property tax revenues" means for any school district the
product derived by multiplying (i) the assessed value of all
assessable real property within the district times (ii) the
total non-Federal expenditures for public education within
the State over the total assessed value of all assessable real
property within the State.
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(C) REGULATIONS. The Secretary may prescribe regula-
tions describing other programs for equalizing educational
opportunities of public school students expenditures under
which will qualify as public education equalization expendi-
tures.

SEC. 103. AMOUNT OF ENTITLEMENT OF STATE
(a) IN GENERAL.ENcept as provided in subsection (b), there shall

be paid to a State from the Trust Fund created by section 104 for any
entitlement period an amount equal to the sum diibursed by such State
out of State funds for such period as public education equalization
expenditures. For purposes of this section, the sum disbursed out of
State funds shall not include amounts provided to the State out of
Federal funds.

(b) ExcEprioris.
(1) If for any entitlement period, the total payments provided

under subsection (a) exceed the amount appropriated for the
Trust Fund for such period, the amount of payments to each
State under subsection (a) shall be reduced proportionately.

(2) The total payment to a State for any entitlement period
under subsection (a) may not exceed 10 percent of the total non-
Federal funds spent within the State for such period on public
elementary and secondary education.

SEC. 104. PUBLIC EDUCATION TRUST FUND
(a) APPROPRIATIONS.

(1) IN GENERAL.There is hereby appropriated out of any
amounts in the general fund of the Treasury attributable to the
collections of the Federal individual income tax not otherwise ap-
propriated $2,250,000,000 for the fiscal year beginning July 1,
1972, and $2,250,000,000 for each fiscal year thereafter.

(2) DEPOSIT IN TRUST FUND.The amount appropriated by
paragraph (1) for any period shall be deposited in the trust fund
created by subsection (b) on the first day of such period (or, if
later, on the day_on which this Act is enacted) .

(b) CREATION OF TRUST FUND.
(1) There is created in the books of the Treasury of the United

States a trust fund to be known as the "Public Education Trust
Fund" (referred to in this subtitle as the "Trust Fund"). The
Trust Fund shall remain available without fiscal year limitation
and shall consist of such amounts as may be appropriated to it
and deposited in it as provided in subsection (a). Amounts in the
Trust Fund may be used only for the payments to States provided
by this title.

(2) The Secretary of Health, Education, and Welfare shall be
the trustee of the Trust Fund and shall report to the Congress not
later than March 1 of each year on the operation and status of the
Trust Fund during the preceding fiscal year.

SEC. 105. GENERAL PROVISIONS

(a) ASSURANCE OF STATE PUBLIC EDUCATION EQUALIZATION EXPEND-
ITURES PLANS.In order to qualify for any payment under this title
for any entitlement period beginning on or after July 1, 1972, a State
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must establish (in accordance with regulations prescribed by the Sec-
retary) to the satisfaction of the Secretary

(1) that the State will establish a trust fund in which it will
deposit all payments it receives under this title;

(2) that it will use amounts in such trust fund ( including any
interest earned thereon while in such trust fund) only for high-
priority public education equalization expenditures, and that it
will so use such amounts during such reasonable period or pe-
riods as may be provided in such regulations.;

(3) that the State will pay over to the Secretary (for deposit
in the general fund of the Treasury) an amount equal to 110 per-
cent of any amount expended out of its trust fund established pur-
suant to paragraph (1) in violation of paragraph (2) which is
not promptly repaid to the trust fund (or the violation otherwise
corrected) after notice and an opportunity to take corrective ac-
thin ;

(4) that the State will
(A) use such fiscal, accounting, and audit procedures as

will conform to guidelines established therefor by the Secre-
tary (after consultation with the Comptroller General of the
United States) and as will assure compliance with para-
graphs (2) and (3),

(B) provide to the Secretary (and to the Comptroller Gen-
eral of the United States), on reasonable notice, access to, and
the right to examine, such books, documents, papers, or records
as the Secretary may reasonably require for purposes of re-
viewing compliance with this subsection ,or, in the case of
the Comptroller General, as the Comptroller General may
reasonably require for purposes of reviewing compliance and
operations under subsection (c) (2) ), and

(C) make such annual and interim reports to the Secretary
as he may reasonably require;

(5) that all laborers and mechanics employed by contractors or
subcontractors in the performance of work on construction fi-
nance in whole or in part out of its trust fund established under
paragraph (1) will be paid wages at rates not less than those pre-
vailing on similar construction in the locality as determined by the
Secretary of Labor in accordance with the Davis-Bacon Act, as
amended (40 U.S.C. 276a-276a-5), and that with respect to the
labor standards specified in this paragraph the Secretary of Labor
shall act in accordance with Reorganization Plan Numbered 14
of 1950 (15 F.R. 3176; 64 Stat. 1267) and section 2 of the Act of
June 13, 1934, as amended (40 U.S.C. 276c) ; and

(6) that persons employed in jobs financed in whole or in part
out of its trust fund established under paragraph (1) will be paid
wages which shall not be lower than the prevailing rates of pay
for persons employed in similar jobs by such State.

(b) WrrnuounNo or PA YMENTS.If the Secretary determines
that a State has failed to comply substantially with any provision of
this title (other than section 106) or any regulations prescribed there-
under, after giving reasonable notice and opportunity for a hearing to
the Governor of such State, the Secretary shall notify the State that

83 -453 0 - 72 - pt t - 2
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if such State fails to take corrective action within 60 days from the
date of receipt of such notification further payments to such State
shall be withheld for the remainder of the entitlement period and for
any subsequent entitlement period until such time as the Secretary is
satisfied that appropriate corrective action has been taken and that
there will no longer be any failure to comply. Until he is satisfied, the
Secretary shall make no further payments of such amounts.

(C) ACCOUNTING, AUDITING. AND EVALUATION.
(1 ) IN GENERAL. The Secretary shall p,-ovirie for such account-

ing and auditing procedures, evaluations, and reviews as may be
necessary to insure that the expenditures of funds by the States
comply fully with the requirements of this title.

(2) COMPTROLLER GENERAL SHALL REVIEW COMPLIANCE.The
. Comptroller General of the United States shall make such reviews

of the work as done by the Secretary, and the States, as may be
necessary for the Congress to evaluate compliance and operations
under this subtitle.

SEC. 106. NONDISCRIMINATION PROVISION
(a) No person in the United States shall on the ground of race color,

national origin, or sex be excluded from participation in. be denied the
benefits of, or be subjected to discrimination under any program or
activity funded in whole or in part with funds made available under
this title.

(b) Whenever the Secretary determines that a State has failed to
comply with sul'section (a) or an applicable regulation, he shall no-
tify the Governor of such State of the noncompliance and shall re-
quest the Governor to secure compliance. If within a reasonable period
of time the State fails or refuses to secure compliance, the Secretary
shall have the authority (1) to refer the matter to the Attorney Gen-
eral with a recommendation that an appropriate civil action be insti-
tuted; (2) to exercise the powers and functions provided by title
VI of the Civil Rights Act of 1964 (42 U.S.C. '2000d) ; or (3) to take
such other action as may be provided by law.

(c) When a matter is referred to the kttorney General pursuant
to subsection (b), or whenever he has reason to believe that a State is
engaged in a pattern or practice in violation of the provisions of this
section, the Attorney General may bring a civil action in any appro-
priate United States district court for such relief as may be appro-
priate, including injunctive relief.
SEC. 107. DEFINITIONS AND SPECIAL RULES

(a) SECRETARY.For purposes of this title, the term "Secretary"
means the Secretary of Health, Education and Welfare or his delegate.
The term "Secretary of Health, Education and Welfare" means the
Secretary of Health, Education and Welfare personally, not includ-
ing any delegate.

(b) ENTITLEMENT PERIOD.For purposes of this title, the term
"entitlement period" means the one-year periods beginning on July 1,
of 1972, 1973. 1974. 1975, and 1976.

(C) DISTRICT OF COLUMBIA.
(1) TREATED AS STATE. For purposes of this title, the District

of Columbia shall be treated as a State, and any reference to the
Governor of a State shall, in the case of the District of Columbia,
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be treated as a reference to the Commissioner of the District of
Columbia.

SEC. 108. REGULATIONS
(a) GENERAL RumThe Secretary shall prescribe such regulations

as may be necessary or appropriate to carry out the provisions of thistitle.
(b) AomisisTakrivs PROCEDURE ACT To APPLY.--The rulemaking

provisions of subchapter II of chapter 5 of title 5 of the United States
Code shall apply to the regulations prescribed under this title for en-
titlement periods beginning on or after July 1,1972.
SEC. 109. JUDICIAL REVIEW

(a) PETITIONS FOR REVIEW.Any State which receives a 60-day
notice under section 105 (b) may, within 60 days after receiving such
notice, file with the United States court of appeals for the circuit in
which such State is located a petition for review of the action of the
Secretary. A copy of the petition shall forthwith be transmitted to
the Secretary; a copy shall also forthwith be transmitted to the At-torney General.

(b) RECORD.The Secretary shall file in the court the record of the
proceeding on which he based his action, as provided in section 2112
of title 28, United States Code. No objection to the action of the Sec-
retary shall be considered by the court unless such objection has been
urged before the Secretary.

(c) JURISDICTION OF COURT.The court shall have jurisdiction to
affirm or modify the action of the Secretary or to set it aside in whole
or in part. The findings of fact by the Secretary, if supported by
substantial evidence contained in the record, shall be conclusive. How-
ever, if any finding is not supported by substantial evidence contained
in the record, the court may remand the case to the Secretary to take
further evidence, and the Secretary may thereupon make new or modi-
fied findings of fact and may modify his previous actions. He shall
certify to the court the record of any further proceedings. Such new
or modified findings of fact shall likewise be conclusive if supported
by substantial evidence contained in the record.

(d) REVIEW BY SUPREME COURT.The judgment of the court shall
be subject to review by the Supreme Court of the United States upon
certiorari or certification, as provided in section 1254 of title 28, United
States Code.

TITLE IICREDIT AGAINST THE INDIVIDUAL INCOME
TAX FOR TUITION PAID FOR THE ELEMENTARY OR
SECONDARY EDUCATION OF DEPENDENTS

SEC. 201. TUITION PAID FOR ELEMENTARY OR SECONDARY EDUCA-
TION

Subpart A of part IV of subchapter A of chapter 1 of the Internal
Revenue Code of 1954 (relating to credits allowable) is amended by
redesignating section 42 as section 43, and by inserting after section 41
the following new section :
"SEC. 42. TUITION AND FEES PAID FOR ELEMENTARY OR SECONDARY

EDUCATION
"(a) GENERAL RumThere shall be allowed to an individual, as a

credit against the tax imposed by this chapter for the taxable year,



10

an amount determined under subsection (b), for tuition paid by him
to any private nonprofit elementary or secondary school during the
taxable year for the elementary or secondary education of any depend-
ent with respect to whom the taxpayer is allowed an exemption for the
taxable yeas under section 151(e).

"(b) LIMITATIONS.The amount allowable under subsection (al
for the taxable year with respect to any dependent shall not exceed
the lesser of

"(1) 100 percent of the tuition paid by the taxpayer during the
taxable year for the elementary or secondary education of such
dependent, or

"(2) $200.
"(C) DEFINITIONS AND SPECIAL RIILES.For purposes of this sec-

tion
"(1) TUITION.The term 'tuition' means any amount required

for the enrollment or attendance of a student at a private non-
profit elementary or secondary school. Such term does not include
any amount paid directly or indirectly for meals, lodging, or
similar personal or family expenses. If the amount paid for
tuition includes any amount (not separately stated) for an item
described in the preceding sentence, the portion of the amount
paid for tuition which is attributable to such item shall be deter-
minded under regulations prescribed by the Secretary or his
delegate.

"(2) PRIVATE NONPROFIT ELEMENTARY OR SECONDARY SCHOOL.
The term 'private nonprofit elementary or secondary school' means
an educational institution--

" (A) which is described in sections 501(c) (3) and 170(b)
(1) (A) (ii) and which is exempt from tax under section
501 (a) ,

"(B) which regularly offers education at the elementary
or secondary level, and

"(C) attendance at which by students who are subject to
the compulsory education laws of the State satisfies the re-
quirements of such laws.

"(3) ELEMENTARY OR SECONDARY EDUCATION. The term 'ele-
mentary or secondary education' does not include education at a
level beyond the 12th grade.

"(d) REGULATIONS.The Secretary or his delegate shall prescribe
such regulations as may be necessary to carry out the provisions of
this section."

(b) The table of sections for such subpart A is amended by striking
out the itcm relating to section 42 and inserting in lieu thereof the
following:

"See. 42. Tuition and fees paid for elementary or secondary
education.

"Sec. 43. Overpayments of tax."
SEC. 202. EFFECTIVE DATE

The amendments made by this Act shall apply to taxable years
beginning after Decembe7 31.1971.
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EXPLANATION OF H.R. 16141, THE "PUBLIC AND
PRIVATE EDUCATION ASSISTANCE ACT OF 1972"

BY HON. HUGH L. CAREY

In 1970, there were 43.5 million students in public elementary and
high schools, and 5.1 million students in private elementary and high
schools.'

Recently, public attention has been directed at the financial prob-
lems of both public and private schools. In the case of public schools,
court decisions haVe challenged the basic pattern of local financing
of public education. These decisions have held that this pattern of
financing is constitutionally impermissible when it results in differ-
ences in the amount of funds spent Statewide on the education of
public school students. Without passing on the constitutional correct-
ness of these decisions, the effect sought to be achieved by them is de-
sirable and it would seem appropriate that Federal funds be made
available to assist States in equalizing the educational opportunities
of public school students.

In the case of private schools, data indicate that while many private
schools are experiencing increasing operating costs, there has also
been a decline in student enrollment in such schools. In many cases,
fir increased costs must be passed along to parents. Since these parents
are already supporting public education through the payment of taxes
and are also relieving public schools of the expense of educating their
children, a strong case can be made for Governmental assistance to
these parents.

It is, therefore, .proposed that legislation be enacted which would
,ontain the following two basic provisions : (1) Federal payments to
States to assist in the equalization of educational opportunities of stu-
dents in public elementary and secondary schools; and (2) $200 tax
credit with respect to each child maintained in a private elementary
or secondary school.

The Federal payments to States would not exceed $2.25 billion and
would average approximately $50 per public school student. The tax
credit for private school education would result in a revenue loss of
approximately $584 million. The total cost of the proposed legisla-
tion would therefore not exceed $2.834 billion.

The assistance payment to States for the equalization of educational
opportunities would be structured to provide a Federal matching pay-
ment for State expenditures made for the purpose of equalizing ele-
mentary and secondary school educational opportunities. Under this
approach minimum Federal standards would be established for deter-
mining which State payments are made for the prescribed purpose.
The Federal matching payments would then be based on the amount
of qualifying State payments. Thus, for example, the Federal Govern-
ment could pay a State 500 for each $1 spent by the State for the
qualified purpose. For this purpose, the amount of the Federal pay-
ments would not be included in determining the amount of State pay-
ments qualifying for Federal matching. Additionally, the Federal pay-

1 During the same period, there were 2.8 million students in public kindergartens
and 0.4 million students in private kindergartens.
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ments would have to be spent by the States in the same program which
qualifies the States for matching payments.

In order to prevent a disproportionate benefit from accruing to
those States which have a unitary method of financing education (e.g.,
where the State totally finances public education by paying an equal
amount per pupil to all schools within the State), the Federal match-
ing payments could be limited to those State payments which do not
exceed 10 percent of the total non-Federal funds spent in the State for
public elementary and secondary education. The total amount of State
and local funds spent for public elementary and secondary education
is approximately $45 billion for 1971-1972. Ten percent of this figure
would be $4.5 billion,-and accordingly Federal matching payments of
500 for each qualified $1 of State spending could not exceed $2.25
billion. In future years, when State and local expenditures may ex-
ceed $45 billion, the $2.25 billion limit on Federal assistance for this
program could be maintained by reducing the matching payment from
50 percent of the State payment. A general maintenance of effort pro-
vision should be included to assure that States do not r; duce their
educational expenditures.

The key feature of this proposal is the formula for determining
whether a State educational expenditure program qualifies for Fed-
eral matching payments. Two basic standards will be provided. The
first standard will apply where a significant portion of public school
financing is raised locally. This standard is designed to assure that
the State payment program will serve to reduce the impact on school
financing of differentials in the capacity of different areas within a
State to raise funds. It will be based on the following computations.
First, the total State and local expenditures for public elementary
and secondary education (excluding the amount to be distributed under
the qualified equalization program) is divided by the number of public
school students in the State. This yields the average per student ex-
penditure. Second, the total State, and local education expenditures is
divided by the assessed value of all assessable real estate in the State 2
to determine the property tax rate necessary to yield the required ex-
penditures. The foregoing computations are designed to determine
the average State-wide education expense per student and the average
State-wide property tax rate necessary to pay the total expense. Once
these figures are computed, they must be applied on a district-by-
district-basis to determine the allocation of State equalization funds.

First, the number of elementary and secondary public school stu-
dents in each school district in the State is multiplied by the average
State per student expenditure to obtain the hypothetical expenditure
for each district (as if it were making expenditures at the State aver-
age). Second, the State-wide property tax rate necessary to support
public education is multiplied by the assessed valuation of property
within each school district. The resulting product represents the hypo-
thetical property tax that would ,t raised by the district if it imposed
a property tax at the average State rate necessary to finance public
education. This product is subtracted from the hypothetical 'educa-
tional expenditure for the district. This sum its then to be reduced by

'It ls. of course. necessary ',r this purpose that the assessed value of all real estatewithin the State bear an equal ratio to fair market value.



13

the State contribution to the district for education (other than contri-
butions under the qualified equalization program). The final figure
obtained (if it is greater than 0) represents the gap between the dis-
trict's presumed ability to raise education revenue and its need for such
revenue. If, with respect to a district, there is no gap, no State equaliza-
tion program payments may be made to that district. State payments
to districts with a gap must be allocated among them proportionally.
Thus, if the total of positive figures for districts in the State is $1 bil-
lion and District X has a positive figure of $100 million, 10 percent of
the State qualified equalization program payments must go to
District X.

It can be appreciated that the standard described above has no ready
application to a State in which the bulk of financing for public educa-
tion comes from the State government itself, and not, as is the more
common pattern, from local revenue-raising bodies. Since a strong case
can be made for the efficacy of Statewide financing of public educa-
tion,3 the proposed legislation will qualify a State program under a
separate standard than the one based on the revenue raising abilities of
localities. Under this second standard, a State program will qualify if
it is supplying at least 90 percent of the non-Federal funding of public
education within each school district in the State. In other words, the
localities will be limited to supplementing State funds by 10 percent of
the State funds supplied. The funds supplied by the State to each
school district may either be : (1) an equal amount per student; or (2)
differential amounts per student if the Secretary of Health, Education,
and Welfare determines that the differentials are consistent with a
program of equalizing educational opportunities of public school stu-
dents within the State.

These formulas are not intended to be the only ones which a State
may use if it is to have a qualified equalization program. The Secretary
of Health, Education and Welfare will have authority to approve
other plans so long as they are at least as effective in equalizing educa-
tional opportunities as the plan described above.

The $200 tax credit will only be available with respect to instruc-
tion- in a private school which satisfies State requirements for ele-
mentary or secondary education, and only if the private school qualifies
for exemption from tax under section 501(c) (3) of the Internal
Revenue Code. The credit will be fully refundable, and accordingly
will be paid to an individual whose tax liability for the year is less
than the credit to be made available.

CONGRESS OF THE UNITED STATES,
JOINT COMMITTEE ON INTERNAL REVENUE TAXATION,

Washington, D.C., August 2,197g.
Hon. HUGH L. CAREY,
House of Representatives,
Washington, D.C.

DEAR MR. CAREY: You have asked me for an estimate of the total
cost of a proposal containing the following two basic provisions.. (1)
Federal payments to States to assist in the equalization of educational

The President's Commission on School Finance, Schools, People and Money, XII
(1972).,
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opportunities of students in public elementary and secondary schools;
and (2) a tax credit, not to exceed $200 per student, for tuition and
fees paid for dependents attending private, nonprofit elementary and
secondary schools.

My staff has estimated that the Federal payments to States would
not exceed $2.25 billion and would average approximately $50 per
public school student. The cost of the $200 tax credit for tuition (ex-
cluding fees) paid would not exceed $584 million. The total cost of the
proposal (excluding the portion of the credit attributable to fees)
would, therefore, not exceed $2.834 billion. Information available to
the staff at this time as to fees suggests that that item will not ap-
preciably increase the total cost of the proposal.

The enclosed table is a breakdown of the $584 million estimated cost
of the tax credit.

Sincerely yours,

Enclosure.
LAURENCE N. WOODWORTH.

ESTIMATED REDUCTION IN FEDERAL INDIVIDUAL INCOME TAX LIABILITY
UNDER A PROPOSAL To GRANT A TAX CREDIT AND/OR PAYMENT
EQUAL TO THE AMOUNT OF TUITION PAID FOR DEPENDENTS ATTEND-
ING PRIVATE NONPROFIT ELEMENTARY AND SECONDARY SCHOOLS BUT
NOT TO EXCEED $200 PER DEPENDENT STUDENT

1973 Taw Lino and .gatfmated Enrollment and Tuition Levels for School Year
1972-73

Amount of tax
credit and/or

Adjusted gross income class payment (millions)
$0 to $3,000 $3
$3,000 to $5,000 10
$5,000 to $7,500 62
$7,500 to $10,000 107
$10,000 to $16,000 180
$15,000 to $20,000 132
$20,000 to $25,000 46
$25,000 to 0,000$5 43
$50,000 and over 11

Total 584

TEXT OF H.R. 13020 AND H.R. 13495

TEXT OF H.R. 13020, INTRODUCED ON FEBRUARY 8, 1972, BY MR. BYRNES
OF WISCONSIN, FOR HIMSELF AND MR. GERALD R. FORD, AND H.R.
13495, INTRODUCED ON MARCH 1, 1972, BY MR. BURKE OF MASSACHU-
SETTS, FOR HIMSELF AND MR. MILLS OF ARKANSAS, IDENTIC.1L BILLS
To AMEND THE INTERNAL REVENUE CODE OF 1954 To ALLOW A CREDIT
AGAINST THE INDIVIDUAL INCOME TAX FOR TUITION PAID FOR THE
ELEMENTARY OR SECONDARY EDUCATION OF DEPENDENTS.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That (a) subpart A
of part IV of subchapter A of chapter 1 of the Internal Revenue Code
of 1954 (relating to credits allowable) is amended by redesignating
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section 42 as section 43, and by inserting after section 41 the following
new section :

"SEC. 42. TUITION PAID FOR ELEMENTARY OR SECONDARY EDUCA-
TION

" (a) GENERAL RULE.There shall be allowed to an individual, as a
credit against the tax imposed by this chapter for the taxable year, an
amount determined under subsection (b), for tuition paid by him to
any private nonprofit elementary or secondary school during the tax-
able year for the elementary or secondary education of any dependent
with respect to whom the taxpayer is allowed an exemption for the
taxable year under section 151(e).

" (b) Limitations.
" (1) AMOUNT PER DEPENDENT.The amount allowable under

subsection (a) for the taxable year with respect to any dependent
shall not exceed the lesser of

"(A) 50 percent of the tuition paid by the taxpayer during
the taxable year for the elementary or secondary education of
such dependent, or

"(B) $400.
"(2) REDUCTION OF CREDIT.The aggregate amount which

would (but for this paragraph) be allowable under subsection (a)
shall be reduced by an amount equal to $1 for each full $20 con-
tained in the amount by which the adjusted gross income of the
taxnayer (or, if the taxpayer is married, the adjusted gross income
of the taxpayer and his spouse), for the taxable year exceeds
$25,000. For purposes of this paragraph, marital status shall be
determined under section 143.

" ( C) DEFINITIONS AND SPECIAL RULES. For purposes of this sec-tion
"(1) TUITION. The term 'tuition' means any amount required

for the enrollment or attendance of a student at a private nonprofit
elementary or secondary school. Such term does not include any
amount paid directly or indirectly for meals, lodging, transpor-
tation, extracurricular activities, supplies, equipment, clothmg,
or personal or family expenses. If the amount paid for tuition
includes any amount (not separately stated) for an item described
in the preceding sentence, the portion of the amount paid for
tuition which is attributable to such item shall be determined
under regulations prescribed by the Secretary or his delegate.

"(2) PRIVATE NONPROFIT ELEMENTARY OR SECONDARY SCHOOL.
The term 'private nonprofit elementary or secondary school'
means an educational institution

"(A) which is described in sections 501(c) (3) and 503(b)
(2) and which is exempt from tax under section 501(a),

"(B) which regularly offers education at the elementary
or secondary level, and

"(C) attendance at which by students who are subject to
the compulsory education laws of the State satisfies the re-
quirements of such laws.

"(3) ELEMENTARY OR SECONDARY EDUCATION.The term 'ele-
mentary or secondary education' does not include education at a
level beyond the 12th grade.
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"(d) APPLICATION WITH OTHER CREDITS.The credit allowed by
subsection (a) to the taxpayer shall not exceed the amount of tax im-
posed on the taxpayer for the taxable year by this chapter, reduced by
the sum of credits allowable under this subchapter (other than under
this section and sections 31 and 39).

"(e) REGULATIONS.The Secretary or his delegate shall prescribe
such regulations as may be necessary to carry out the provisions of this
section."

(b) The table of sections for such subpart A is amended by striking
out the item relating to section 42 and inserting in lieu thereof the
following:

"Sec. 42. Tuition paid for elementary or secondary education.
"Sec. 43. Overpayments of tax."

SEc. 2. The amendments made by this Act shall apply to taxable
years beginning after December 31, 1971.

REPORT OF OFFICE OF MANAGEMENT AND BUDGET ON
H.R. 13495

EXECUTIVE OFFICE OF THE PRESIDENT,
OFFICE OF MANAGEMENT AND BUDGET,

Washington, D.C., June 21,1972.
Hon. WILBUR D. MILLS,
Chairman, Ways and Means Committee. House of Representatives.

Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your request for the

views of the Office of Management and Budget on H.R. 13495, a bill
to amend the Internal Revenue Code of 1954 to allow a limited credit
against the individual income tax for tuition paid for the nonpublic
elementary and secondary education of dependents.

As you know, the tax credit device is one of several alternatives that
are being studied by the Administration as we search for ways to deal
with problems of finance for both public and nonpublic schools. Hope-
fully, this work will produce a feasible alternative that deals with
these problems in a broad and comprehensive way.

The following comments are offered in response to your specific
request for views on H.R. 13495.

H.R. 13495 authorizes a credit to an individual against his accrued
income tax for tuition paid to private nonprofit elementary and
secondary schools or the education of any dependent for whom the
taxpayer is authorized to take an exemption. Limitations on the credit
are :

That it shall not exceed the lesser of 50% of the tuition paid or
$400 for each dependent; and

That it shall be reduced $1 for every $20 by which the adjusted
gross incomes exceeds $25,000.

The credit can be claimed only for "tuition" expenditures, and does
not include amounts paid directly for meals, lodging, transportation,
extra-curricular activities, supplies, equipment, clothing, or personal
or family expenses.

The credit allowed shall not exceed the amount of the tax imposed.
We support the intent of H.R. 13495. Alternatives to the public
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school which support the diversity of our society should be preserved.
While we believe nonpublic schools should be supported, the tax

credit atithopzed by H.R. 13495 needs to be modified in several
respects.

First, rather than provide a 50% credit up to $400, we would urge
the use of a 100% credit up to $200 per child per year. The 50% credit
up to $400 contained in H.R. 13495 would induce schools to raise tuition
rates in order to increase their revenues by capturing the credit. In
so doing, the schools would reduce the number of low and moderate
income families who could afford to send their children to nonpublic
schools. The "100 percent up to $200" credit gives dollar-for-dollar
credit and may thus completely or nearly completely pay for tuition
in the case of many low income families with children having scholar-
ships or attending low tuition schools. The 50 percent credit up to a
total credit of $400 would give half-benefit on tuitions up to $800,
but would be of less benefit to low-income low-tuition families and of
greater benefit to higher-income higher-tuition families.

Second, we would recommend that the cutoff point for the full tax
credit be reduced to $18,000 adjusted gross income to be comparable
with the deductions authorized for child care costs by the Revenue
Act of 1971. The majority of taxpayers whose dependents attend non-
public schools have incomes below $18,000.

Third, we would recommend that consideration be given to allow-
ing credit for all tuition and fees paid for by parents in both public
and nonpublic schools. The basis for this change is an attempt to limit
inequitable dual burdens as far as possible.

Fourth, we suggest that the Committee give consideration to ways
that the benefits of the tax credit might be made available to families
who pay no income tax.

Finally, if this legislation is enacted, a corresponding offset either
by way of expenditure reduction or revenue increase would have to be
found, so that the Treasury would not suffer the revenue loss that this
proposal requires.

With these changes, the tax credit becomes a much more equitable
and more efficient mechanism for the support of nonpublic schools.
We share the Committee's concern about this problem and urge you
to consider the change3 described above. With these changes, the bill
would be consistent with Administi ation policy.

Sincerely,
CASPAR W. WEInTRGER, Director.

The CHAIRMAN. Our leadoff witnesses this morning are representa-
tives of the administration. Witnesses from the general public are
scheduled for appearances before the committee beginning tomorrow.

We will recess on Friday after thi hearing because the Congress
itself will be in recess over Labor Day., The balance of the public wit-
nesses will be heard sometime after Labor Day.

We are pleased to have this morning as our witnesses the Honorable
George P. Shultz, Secretary of the Treasury; Hon. Elliot L. Richard-
son, Secretary of Health, Education, and Welfare; and Hon. Caspar
W. Weinberger. Director of the Of5ce of Management and Budget.
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We are pleased to have you with us this morning. I understand you
would like to complete your three statements before being interrogated.

Secretary Siiimrz. Yes, sir.
The CHAIRMAN. Secretary Shultz. you are recognized.

STATEMENT OF HON. GEORGE P. SHULTZ, SECRETARY OF THE
TREASURY; ACCOMPANIED BY HON. FREDERIC W., HICKMAN,
ASSISTANT SECRETARY FOR TAX POLICY

Secretary Sutrurz. Thank you, Mr. Chairman and members of the
con mittee. I welcome this opportunity to appear before you in connec-
tion with s subject which I believe to be very important. aid to non -
public'.00ls.

My testimony will be confined to title II of H.R. 16141. That is the
portion of the bill which would give parents of students in nonpublic
elementary and secondary schools a credit of up to $200 against their
income taxes for tuition paid to those schools.

The administration strongly supports the goals of title II.
We believe that the existing system of nonpublic schools. which

educates one-tenth of our children, is a vital national asset. The non-
public school system provides a diversity which is healthy. It provides,
in many instances, a proving ground for innovation and experimenta-
tion which is of great benefit to Tniblic education and the public
generally. It shoulders a heavy burden of costs which would otherwise
fall on the public generally. Large-scale closings of nonpublic schools,
if allowed to continue., could be accompanied by disruption of count-
less communities and neighborhoods in which nonpublic schools are
sources of pride and stability. We must do all that we can to prevent
this from happening.

A tax credit is not a complete answer to the problems of nonpublic
school parents. But it can help in a major way and it can be placed in
operation quickly. We believe the credit proposed to be consistent with
our existing system of tax deductions. The burden of maintaining pri-
vate sch.ols is carried primarily by the parents of students, by alumni
and friends of the schools, and, in the case of sectarian schools, by
contributors to the church or synagogue involved.

The Internal Revenue Code has since 1916 allowed deductions to
alumni and friends for contributions to nonprofit nonpublic schools,
and to members of religious congregations for church or synagogue
contributions which are, in fact, used to support such schools. The
present bill would extend similar benefits to the parents who are the
third principal class of supporters of such schools. The fact that the
tax benefit would come in the form of a credit, rather than a deduction,
would serve to make the benefit more uniformly available to all tax-
payers. regardless of their marginal tax rates. We do not believe the
use of a credit as.distinguished from a deduction raises any constitu-
tional problems.

On June 21 of this year, in a letter to you from Mr. Weinberger,
the Director of the Office of Management and Budget, the administra-
tion pledged its support to the principle of a tax credit to parents
for nonpublic school tuition. At that time we indicated that the _pro-
posals then under consideration needed modification in several re-
spects. We are pleased to note that the most important of the modi-
fications which we suggested has been adopted in H.R. 16141. That
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recommendation related to the amount of the credit. We proposed
that there be given a credit for 100 percent of tuition up to $200 per
child per year, instead of a credit for 50 percent of tuition up to
$400 per child per year, as then proposed. Our recommendation was
intended to give greater benefits to lower income tax families and to
minimize the amount of tuition increases which might result.

We made two other recommendations, however, which we believe
to be important and which have not been incorporated in the present
bill. They are:

First, we recommended that the credit should be gradually phased
out for families with adjusted gross incomes over $18,000. This would
make the credit comparable with the deductions authorized for child
care expenses under present law. The majority of taxpayers whose
dependents attend nonpublic schools have incomes below $18,000.

Second, we suggest that an effort be made to devise a way that the
credit or a comparable benefit can be made available to families who
pay no income tax. We are puzzled by H.R. 16141 in this respect be-
cause the text of tir,e explanation in the committee print indicates
that a refundable credit is to be provided for this purpose, but the
text of the bill itself fails to do so.

If the committee does indeed favor a refundable credit, we urge
that it give careful attention to the question of whether there may be
constitutional objections to the refundable feature, and we rucommend
that such a feature be made separable from the basic credit so that
the constitutionality of the latter is not endangered. We believe a
refundable credit would be desirable. However, if it should not be
constitutionally possible, we believe that a nonrefundable credit is
nonetheless desirable. A nonrefundable credit could be utilized by the
great majority of nonpublic school parents. There are relatively few
parents of nonpublic school students who pay no Federal income tax.
Scholarship programs, or other forms of subsidized tuition, presently
take care of many such students and would hopefully continue to do
so.

There is one final, but important, constraint. If this legislatict is
enacted, a corresponding offset either by way of expenditure reduc-
tion or revenue increase would have to be found. I shall not add to
Mr. Weinberger's testimony on this aspect.

The committee print explaining the bill contains a revenue esti-
mate by the Joint Committee on Internal Revenue Taxation. It esti-
mates an annual revenue loss of $584 million. We believe that to be
a realistic estimate for a refundable credit, assuming no increases
in tuition. However, there will surely be tuition increases, as one of
the purposes of a tuition credit is to permit schools to raise tuition
without losing students. It seems safe to assume that all schools will
raise their tuition to at least $200. As the bill is now drafted without
a refundable provisions, we believe the revenue loss would be $790
million per year. If a refundable provision were added, the revenue
loss would rise to an estimated $970 million.

In closing, Mr. Chairman, let me repeat that although we suggest
modifications to H.R. 10141, and must condition our support on the
expectation that Congress will make adequate, offsetting adjustments
in other expenditures, we are strongly in favor of the purposes of
title H of the bill. Thank you, Mr. Chairman.



The CHAIRMAN. Thank you. Secretary Shultz.
Secretary Richardson.

STATEMENT OF HON. ELLIOT L. RICHARDSON, SECRETARY,
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

Secretary RicitAnnsox. Thank you. %Ir. Chairman. It is a pleasure
to be here this morning to discuss the financing of public and non-
public elementary and secondary education.

Secretary Shultz has already discussed the title II provision of
H.R. 16141 which would authorize tax credits for parents of non-
public school children to cover at least a portion of the tuition.

My remarks will focus on title I of H.R. 16141 and the issues sur-
rounding the financing of public elementary and secondary schools.

FINANCING AMERICAN EDUCATION

First. let me briefly sketch the perspective which we in the admin-
istration bring to education finance and the many problems it poses.

Constitutionally and traditionally, education in the United States
is primarily a State and local responsibility. From the time of the
Articles of the Confederation until World War L the Federal Gov-
erment's role was confined to land grants for both elementary and
secondary schools and institutions of higher education as well as the
collection and dissemination of information about education. This
latter function was for many years the principal activity of the Com-
missioner of Education, a post created in 1867., Programs related to
vocational education, federally impacted areas. and research were
added in the first half of this century. Only in the last decade and a
half has the Federal Government become deeply involved in major
programs of support for education. thong'', still in a secondary and
supporting role.

The Department of Health. Education, and Welfare now admin-
isters well over 100 programs involving various aspects of our educa-
tion system. With respect to higher education these programs deal with
both public and nonpublic institutions. In elementary and secondary
education, IIEW's programs concentrate on public institutions, but
give. substantial aid to pupils enrolled in nonpublic schools by assuring
their participation in the special Federal programs operated through
the public schools.

Because' Federal involvement has come about gradually, it was, I
believe, almost inevitable that Federal programs would approach edu-
cational needs on a piecemeal basis. While the categorical approach
was appropriate in the early stages of Federal support, we now need to
bring about a substantial consolidation and simplification of the many
programs now in efft et so that local agencies may deal more electively
with their educational needs.

To accomplish this, the administration has proposed special educa-
tion revenue sharing, introduced in April 1971, and currently pending
before the Education and Labor Committee as H.R. 7796.
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FACTORS SUGGESTING TIIE NEED FOR .SCIIG ., FINANCING REFORM

The decision in Serrano v. Priest in Cali fi rnia, handed down almost
exactly 1 year ago. was the first of a series of court decisions which, if
upheld, may force the States to realine their school finance systems to
provide greater equalization among school districts. Most of these
revisions would be expensive, and the pressure for new sources of
revenue is likely to be intense. Even if the decisions are not upheld by
the Supreme Court, which has agreed to review the Texas case (Rod-
riguez v. San Antonio Independent Sawa District) this fall, in some
States the State constitution may still require such action, and in
many the momentum which began with Serrano may continue even in
the absence of Court mandates.

Property tax levies have reached the point of taxpayer revolt in
several States. School bond issues and tax levies have been defeated
with increasing frequency. The consequence has been school closings
in some areas, threats of closings in others, and widespread public un-
certainty in many more. The problem has been compounded by fi-
nancial crises in the nonpublic schools which have brought closings
and placed or threaten to place additional burdens on the public
schools.

Problems in school financing did not spring up overnight nor has
our concern for them. Four years ago the Department of Health, Edu-
cation, and Welfare funded a study known as the National Education
Finance Project. This project embraced a massive survey of our pres-
ent school finance system and was designed to build a base of informa-
tion and to propose alternatives which could be helpful in creating a
more effective system.

Over 2 years ago the President appointed a School Finance Com-
mission to recommend possible Federal approaches to the financing
of elementary and secondary education. He also appointed a special
Nonpublic Education Panel as a part of the Commission to look at the
crisis in nonpublic education and to report separately on possible Fed-
eral roles in that area. The National Education Finance Project re-
ported last fall, the President's Commission in March of this year. and
the Nonpublic Panel in April.

In his state of the Union message this year the President placed
special emphasis on the school finance issue. The President set forth
three basic objectives of educational finance reform :

1. A fair and adequate system of school finance;
2. Property tax relief; and
3. Preservation of local control of education.
In addition, he has on several occasions indicated that he will do

everything constitutionally possible to assure the maintenance of a
viable nonpublic educational system.

As part of a broad review directed at arriving at sound administra-
tion proposals, the President asked the Advisory Commission on
Intergovernmental Relations to make recommendations on possible
approaches toward meeting these objectives. The Commission is
scheduled to report later this year. Meanwhile, administration task
forces are examining the issues and available, data. Since the work
of these task forces us not yet completed, we do not now have a final
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recommendation to present to the Congress. Our work continues so
that we may bring specific proposals before the Congress at a later
date.

PUBLIC AND PRIVATE EDUCATION ASSISTANCE ACT OF 1972, H.R. 16141

Having emphasized our continuing efforts with regard to the prob-
lems of financing elementary and secondary education, I would like
to devote the remainder of my testimony to a consideration of title
I of H.R. 16141, the bill introduced by Mr. Carey and yourself, Mr.
Chairman, on August 2. In spite of the limited time we have had to
examine this bill, we have tried to give it a full analysis.
Achiering intrastate equalization

One of the stated purposes of H.R. 16141 is to redress the inequit-
able distribution of resources for elementary and secondary education
among the local educational agencies within a State. The bill recog-
nizes that full State assumption of school financing is one approach
to intrastate equalization. It differentiates between the two jurisdic-
tions in which 90 percent or more of public education funds come from
the jurisdiction (Hawaii and the District of Columbia) and the 49
States in which lesser amounts originate at that level. Under H.R.
16141 the funds in full-assumption jurisdictions are considered to
have achieved equalization if they are distributed on an equal per pupil
basis or on a basis of differential needs meeting the Secretary's criteria.

In the case of those States not having full assumption. it is more
difficult to achieve intrastate equalization. The measure of need em-
bodied in the bill is fairly simple and uses factors familiar to the
States. However, one of these factorsassessed property valuation
has been a major source of disparities in the current system. The situ-
ation would be exacerbated in this case because the bill does not re-
quire true value uniform assessments, although the explanatory state-
ment of the bill indicates that these are necessary. The use of actual
assessed valuations would encourage low assessments and would allow
greater inequities than the bill is intended to correct. Most States have
not developed adequate systems for making true value assessments.
Proriding property tax relief

Local property taxes produce about $40 billion in revenue per year,
of which approximately one-half is used for financing elementary and
secondary education. The rapid growth in educational expenditures in
the past two decades has been borne in the largest part by increases in
the property tax.

As I noted earlier, the high incidence of property tax has in many
communities become intolerable, and taxpayers have protested against
further increases. Most experts agree that property taxes impact heav-
ily on the poor, the aged, and others with fixed incomes, due to in-
creases in property valuations while their incomes remain unchanged.
The President has included relief of property taxes on his list of school
finance, objectives. H.R. 16141 does not address this priority.

CONCLUSION

In conclusion, Mr. Chairman, our assessment of title I of H.R. 16141
is that it offers some interesting features which merit, consideration



23

in our examination of the appropriate Federal role in reform of ele-
mentary and secondary school finance. In view of the inadequacies
pointed out in my statement and the fact that we are still intensively
engaged in the review and analysis of all aspects of this very complex
subject in order to determine our own recommendations, the adminis-
tration is anable to support title I of this legislation. We hope to work
with the Congress as our review and analysis of school finance con-
tinues.

I would be happy to answer any questions which the committee may
have.

The CHAIRMAN. Thank you, Secretary Richardson.
Mr. Weinberger, we are pleased to have you with us this morning,

also.

STATEMENT OF HON. CASPAR W. WEINBERGER, DIRECTOR,
OFFICE OF MANAGEMENT AND BUDGET

Mr. WEINBERGER. Thank you, Mr. Chairman.
We look forward to your questions ai the conclusion of our testi-

mony.
Mr. Chairman and members of the committee : I am appearing before

you today in response to your invitation to discuss H.R. 16141, the
proposed Public and Private Education Assistance Act of 1972. I
would like to discuss this bill in the context of the overall budgetary
outlook. Secretary Richardson and Secretary Shultz have already dis-
cussed the specific provisions of the bill.

As I indicated in my letter of June 21 to you, Mr. Chairman, the
administration supports the purpose of title II, allowing parents to
receive Federal income tax credit for the tuition costs of sending their
children to a nonpublic elementary or secondary school. I am especially
pleased to note that H.R. 16141 does incorporate my suggestion con-
cerning the size of the credit. Your adoption of our approach to the
size of the credit will, in my judgment, provide greater benefits to low
income families while avoiding the creation of an incentive for non-/
public schools to raise their tuition to $400 per year.

I would hope that as the lommittee gives further attention to title
II of the bill, they would give careful consideration to the other sug-
gestions I made in my letter, especially the provision concerning the
phasing out of the grant.

I would like to devote the rest of my comments to my concern about
the cost of H.R. 16141. If the committee and the Congress were to act
favorably on the bill, they would create a new Fuleral financial promise
in excess of $3 billion per year. Title I provides for annual spending
of $2.25 billion per year for each of the next 5 years. At the same time,
title II would have the effect of reducing Federal revenues by about
$750 million per year.

We believe our estimate is conservative as indicated by Secretary
Shultz a few moments ago.

The combined effect of these two titles on the Federal budget would
be to add $3 billion per year to budget spending; $15 billion during
the 5-year entitlement period specified in title I of the bill.

As Director of the Office of Management and Budget, I know the
Federal Government cannot afford this $15 billion program over the

83-453-72-pt 1-3
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next 5 years unless some major reductions are made in existing
programs.

The budget policy of this administration has been to adhere to the
full-employment budget concept, limiting outlays so that the budget
would be in balance if the economy were at full employment. We con-
sider this policy to be essential if we. are to avoid stimulating the
economy into another round of inflation, such as the one that was
caused by the successive full-employment deficits of 1966-68.

In the current fiscal year, as you know, the President's budget pro-
posed program levels that would have led to a balanced full-employ-
ment budget. The total figure was approximately $245 billion. Looking
ahead, to 1974 and implicitly to the other years affected by this pro-
posal, we can expect that the existing revenue system would generate
from $15 to $20 billion more in full-employment revenues. This will
require limiting fiscal 1974 expenditures to the $260 to $265 billion
range.

We estimate that spending for open-ended programs, fixed costs.
and end of fiscal year 1973 balances in budget authority will amount
to $205 billion in 1974. This leaves just $55 to $60 billion for all the
other Federal outlays, if we are to maintain a full-employment balance.
These estimates make no provision for any congressional addition to
the cost of programs proposed in the 1973 budget except those enacted
before June of this year. The margin for new programs in this figure
is virtually nonexistent; the same constrained situation is character-
istic of the years after 1974.

The message is simple. There simply is not very much money avail-
able for new Federal programs. Unless the Congress wants to bring
on another round of inflation by breaking the full-employment budget.
or increase taxes to match the new expenditures it proposes, it is neces-
sary when putting forward a new program to have in mind old pro-
grams which can be eliminated to free funds now committed. No
programs have been suggested for elimination.

This administration opposes proposals that will increase the full-
employment, budget deficit now that it is clear we should not have any
further fiscal stimulation. We oppose proposals that will necessarily
lead to higher taxes. Even desirable proposals should include sugges-
tions as to where offsets can be found for new expenditures.

As you know, we also strongly support a rigid spending ceiling
which will enable us to avoid higher taxes and higher prices. This pro-
posal for a spending ceiling is consistent with the general view we haver:of the nee,1 for fiscal restraint at this time and in the future. It re-
quires that offsets in existing programs be found to match any in-
creases in F ederal spendirg, certainly when they are on the order of
those proposed in this bill.

The Cit.unmAx. We thank all three of you for your very fine state-
ments to the committee.

Mr. ITliman.
Mr. ITt.tarA x. Thank von, Mr. Chairman.
Mr. Secretary and Mr. Director, you do not indicate in your state-

ments any basic opposition to the procedures and principles in either
title I or title II. fir. SecretaryMr. Richardson, what is your spe-
cific position with respect to these procedures in title I? You have not



bit it right on the head. You are not in opposition to the procedures
there, is that right?

Secretary RICHARDSON. In the general direction that title I wouldtake, Mr. Ullman, we are in basic agreement. We do think that thereneeds to be consideration of the specific questions identified and per-Imps other related questions. As my statement indicates, these have to
do with the problem of equalization of assessments to the extent that
this is a factor in the distribution of funds.

We also think it is important to consider the place of relief of thelocal property tax insofar as any new fund source for the support of
education is concerned. Once you begin to explore that line of thought
and then a number of questions arise. There is a question, too. of the
extent to which we should require equalization upon the part of theStates; that is, the extent to which an equalization fund should be used
to raise the overall average level of expenditures by low spending
school districts up to a level nearer the higher spending school districts
in the State.

There are a number of questions of this kind which under the bill
presumably would be left to the discretion of the Secretary of IIEW
on which we now feel there is a need for further analysis.

Mr. VI.LMAN. Thank you, Mr. Secretary.
Mr. Director, Secretary Shultz has indicated agreement. certainlyin principle to title II. Could we afford title II as a separate package?
Mr. WEINBERGER. In my letter to the chairman on June 21, Mr. Ull-

man, I said it would be necessary to find some offsets in existing ex-
penditures to meet the !tics of revenue that would be involved in that.
We said finally if this legislation is enacted a corresponding offset
either by way of expenditure reduction or revenue increase would have
to be found so that the Treasury would not suffer the revenue losses
that this premal requires.

I don't believe that we are in the position of adding either new ex-
penditures or revenue losses without sot :e offsets. I don't think find-
ing offsets is all that difficult, but historically we have not had any in-
terest in reducing or eliminating old programs when we talk about
adding new ones. We like thisone and think it is a good, new program,
but we think there should be some reductions which should be made.

Mr. ULLMAN. Would you have any specific recommendations on re-
ductions? I agree this has high priority and you agree with that. Where
would we cut ?

Mr. WEINBERGER. We would be glad to include some suggestion.
Some shoal'. come in some of the categorical programs we are now
carrying out. We suggest in our special revenue sharing program that
we eliminate a very large number of existing programs by consolidat-ing them into a special revenue sharing act. Some of them, I think,
would be good candidates for this.

Mr. ULLMAN. I want to hear from Secretary Shultz in a moment. It
just seems to me. that we all generally agree the Government is goingto have to move in this direction in primary and secondary education,
but as I perceive the problem, according to your testimony, we justcan't afford it.

Mr. WEINBERGER. I think we can afford it. I just don't think we canafford it on top of everything else we are doing. Just as a starter, just
sitting here responding to your (auestions, I think savings of that
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amount could be made in the impacted ai ' nrogram with no injury in
the United States whatsoever and perhai the substitution of this
would be a substantial improvement.

Secretary Situzz. I was going to suggest that you enact the $250
billion spending ceiling, enact Ctle II of this bill, and let the Presi-
dent and Mr. Weinberger wrestle with how they are going to put the
pieces together. I can suggest one way where that can be done.

Mr. ULizims. You are giving us some interesting possibilities.
Finally, Secretary Shultz, would you or Mr. Director review the as-

sump.ions that went into your economic analysis of what our budge-
tary situation is?

Mr. 'WEINBERGER. It is very brief and it is not really all that deep
an analysis. It consists of projecting out the open-ended program, the
71 percent of the budget that is now uncontrollable, our various fixed
costs and looking at some of the requirements remaining in the exist-
ing budget authorities, and we believe that that will run us to a total
of about $205 billion in the following year's budget.

We don't want to be the cause of fostering another round of infla-
tion nor of requiring higher taxes so that makes it very clear that we
should stay within our full-employment revenues and those are widely
known as being roughly in the $260 to $265 billion category, so that is
where we get the amount that we feel is left, that, as I say, does not
make any provision for congressional additions to existing programs.

So. you do have a very narrow. virtually nonexistent margin. That
was put in to emphasize the point I was making, if we want to start
a newprogram of high priority, fine. but let's cut out something so we
are not continually adding to this total.

Mr. Utt.2wAs. I was addressing myself more to the economy. Sec-
retary Shultz, you did not specifically address yourself to it, but Mr.
Weinberger indicated there would be an increase of $15 to $20 billion
in revenues. Do you agree with that?

Secretary Supyrz. There are two ways to look at the revenue pic-
ture. I think it is beyondquestion that the economy is moving forward
very strongly and more strongly than we anticipated at the beginning
of the year. so the actual revenues being generated will he rising. I
think Mr. Weinberger's comment had to do with the relationship be-
tween full-employment revenues for fiscal 1973 and full-employment
revenues for fiscal 1974.

That is a calculation to which the actual level of operation of the
economy is not relevant. You calculate what the yield would be at
full employment. T have not made that calculation.

Mr. Ur.r.3rAx. Do you have an analysis of the actual increase in
revenues during this period because of the pickup of the economy?

Secretary Snrn.Tz. 1Ve, of course. found in fiscal 1972, as we com-
pared the actual revennecollected with the estimates. that the actuals
collected were constantly running ahead of the estimates.

Now we have not made a full-dress review of our fiscal 1973 rev-
enue estimates. We are preparing to do that as we get ready to appear
before you in connection with the debt ceiling. At some time before
long and we will have done that. But obviously the economy is carry-
ing those revenue estimates upward.

We have had a change in the social security tax which has a negative
impact on the revenue estimates. but they are likely to be upward. We
have not done anything with fiscal 1974.
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Mr. 1.7i.tmAx. Are you suggesting the budgetary situation looks
better today than it has and possibly your estimates of deficits are
excessive.

Secretary Sarum. No, what I am suggesting is that the actual rev-
enues for fiscal 1973 may be larger than we earlier estimated, al-
though we have not made a careful reeomputation of that. I am bas-
ically extrapolating from the 1972 experience.

On the other hand. the outlay side of the picture has been alarming,
certainly, and so what is happening to the deficit is another matter
entirely. There seems to be the greatest of difficulty getting any kind
of a handle on outlays.

The CHAIRMAN. Mr. Schneebeli will inquire.
Mr. SCIINEEBELL Secretary Richardson, are the parents of children

in private preparatory schools eligible for this deduction? I am think-
ing of your prestige prep schools. Would they be eligible?

Secretary RICHARDSON. Yes, they would be.
Mr. SCHNEEBELL What percentage would be included in this

category?
Secretary SHULTA. If I can interject, we have suggested that the bill

as written now be amended to phase out the tax credit for families
with incomes above $18,000 a year.

Mr. SCHNEEDELL There are a lot of parents with incomes of less
than $18,000 a year who send their children to private prep schools

Secretary SHULTZ. That is correct. but if you had the distribution of
incomes by type of prep school, so to speak, you would find those above
$18.000 would be disproportionately represented.

Mr. S4 3INEEBELL The phaseout would take care of some of this prob-
lem. but not all. If you grant this to parents of students in private prep
schools, how can you deny the credit to parents who send their
children to college and their financial need is much greater than those
who send them to prep school. It seems to rte to lx out of balance.

I am not too much in sympathy with this credit for prep school
tuitions.

Secretary SHULTZ. One has to take your problems one, at a time. I
think the need is greater in the elementary and secondary school urea
and for the parents of children where the family income is less than
$18.000 a year.

Mr. SCHNEERELL I think you are going to get a lot of concern and
criticism from the parents of college students who earn less than $10,-
000 who are denied any tax credit while you give it to someone whose
income is $15,000 who sends their boy to Lawrenceville or Exeter.

I think you are very vulnerable in this area.
Secretary Ricumuisos. I think it might be pointed out here, Mr.

Schneebeli, the proportion of nonpublic school pupils attending what
are generally called prep schools is less than 5 percent of the total
number of children attending nonpublic schools.

Mr. Scumnamm. That 5 percent would still be $75 million tax
credit or loss to the Treasuiy.

Secretary RICHARDSON. The credit proposed of only $200 per child
represents quite a significant credit in terms of the tuitions charged
by inner city parochial schools, but not a very significant proportion
of the tuition and fees of so-called prep school&
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Mr. SCHNEEBELL I think you are opening yourself to a lot of criti-
cism by allowing this to parents who send their children to prestigious
prep schools.

Secretary SHULTZ. The more expensive the prep schools are the more
likely it is that you are going to have the family incomes represented
there exceeding $18,000. So it seems to me the main problem is the pri-
vate schools that have in their enrollment by and large middle-income
and low-income students, and we have the observable fact that many
of these schools are having to close.

That is creating quite a problem both in terms of the costs that the
communities will have to bear if these schools close and in terms of the
added experimentation and ideas that these schools provide through
the whole educational system, let alone the particular educational needs
that they are able to cater to.

Mr. SCHNEEBELL This is certainly an area where we in Congress
would subject ourselves to an awful lot of criticism, and I think we
should think twice about this problem.

Mr. Weinberger, on page 4 you say, if they are to maintain a full-
employment balance, "These estimates make no provision for any
congressional addition to the cost of programs proposed in the 1973
Budget except those enacted before June of this year."

Mr. WEINBERGER. It says "except those."
Mr. SCIINEEBELI. In other words, anything enacted after June of

this year would break your debt ceiling proposals; is that correct?
Mr. WEINBERGER. Yes, sir: unless there are reductions elsewhere.

Those were the ground rules on which we made these assumptions
in the three preceding paragraphs.

Mr. SCHNEEBELL Of the three programs which Congress has not
enacted before June 30pollution, higher education, and revenue
sharingwould any one of these three upset your ceiling?

Mr. WEINBERGER. We are contemplating the revenue costs
Mr. SCHNEEBELL You say enacted before June.
Mr. WEINBERGER. These estimates make no provision for congres-

sional additions for cost of programs to the 1973 program except those
enacted before June of this year. We are taking into consideration, in
our estimate, a continuation of the cost of revenue sharing, because
those were programs that were in the President's budget. We are not
taking into consideration additions to that program.

Mr. SCIINEHRELL You say "enacted before June." That was not en-
acted before June.

Mr. WEINBERGER. But it was proposed in the President's budget
initially.

Mr. SCITNEEBELL What about pollution and higher education?
Mr. WEINBERGER. They are proposed for continuation at their exist-

ing level. but not for the additions the Congress has been talking about.
Mr. &ftNEEBELI. The pollution bill that we have before us which the

House passed was about $5 billion a year.
Mr. WEINBERGER. It is about $2 billion over the President's budget.
Mr. SCIINEEBELL Even the modest House bill, compared with the

Senate version
Mr. WEINBERGER. I could not agree with the adjective "modest."
Mr. Sin'NEEBELL Comparatively.
Mr. WEINBERGER. That is not good enough these days.
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Mr. SCHNEEBELL We were criticized by the conservationists about
being toD modest in our authorization bill.

Mr. WEINBERGER. I have found we cannot escape criticism.
Mr. SCHNEEBELL Both the higher education and the pollution budget

levels have increased.
Mr. WEINBERGER. We think the $6 billion we put forward for pollu-

tion control is not only a good round figure but is an amount that can
do the job and is proportionate to the other needs of the country.

The CHAIRMAN. Mr. Corman will inquire.
Air. CORMAN. I understand the administration's recommendation is

that we cut half a billion dollars off private education.
Mr. WEINBERGER. No, sir; that is not what I understand.
Mr. CORMAN. I understood you to say you do support the $200 tax

credit, and that is between $750 million and $980 million annually, de-
pending on the refundability and those people who do not pay taxes.
You further suggested that it should come off Federal funds that go
for public education. Did I misunderstand you ?

Mr. WEINBERGER. I said that was one possible source to look for, but
I (lid not say that was the only source to look for, and I did think there
%%ere many narrow categorical programs which were not in my opinion
doing as good for education as a whole as this particular proposal.

Mr. Conmax. I believe someone said a while ago that the logical place
to look for a cut was in Federal funds going for Federal education. Am
I right or wrong?

Mr. WEINBERGER. That is one place to look, Congressman.
Mr. CORMAN. Does anyone have any further place to look?
Secretary SHULTZ. Let me repeat, first you enact a quarter -of -a -tril-

lion- dollar ceiling on spending. and then see if somehow or other the
President and Mr. Weinberger can't find a measly three-quarters of a
billion dollars within that quarter-of-a-trillion-dollar number some-
where.

Mr. CORMAN. We could anticipate that that is the first place you
would look, and we are rather encouraged that you could find

Mr. WEINBERGER. I don't think any anticipation is involved. We just
have to look.

Mr. CORMAN. Let's look at the expenditure ceiling limit now. Where
will you be able to cut spending if we impose the expenditure ceiling
the spending you would not be able to cut without an expenditure
ceiling?

Secretary RICHARDSON. I might respond to that as it would affect, for
example..IIEW expenditures, Mr. Corman. We have consistently taken
the position, on the advice of our Office of General Counsel, that we
have no power to reduce or withhold, for example, any money subject
to allocation among the States under a formula grant.

Under a spending ceiling enacted by the Congress, the Congress
could provide that there would be a prorated reduction in that type of
program.

There are also certain programs that have been made the subject of
specific direction by the Congress; notably, appropriations under the
Public Health Act. which may not be subject to any withholding of
expenditures by executive branch action. Congress could then provide.
again under a ceiling, that these programs be subject to some prorated
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reduction consistent with the proportion by which the ceiling was
lower than the aggregate of appropriations.

There are other examples of this kind where, if the executive branch
were simply to try to keep spending down by withholding money, the
result would be to focus this reduction effect on a rather narrow range
of programs, thus bringing about very heavy cuts in these without any
corresrsending cuts in those which are immune from withholding.

Mr. CORHAN. I must confess I had not before heard that the ex-
penditure ceiling was to be coupled with the authorization for pro
rata cuts in these, but 1 would assume we would want your recommen-
dation as to the specific areas in which you want that authority. Could
you tell us now where it is you want the authority to cut the pro rata
grants to the States ? Does anybody have any suggestions?

Secretary RICHARDSON. I yield to either of my fiscal colleagues.
Mr. WEINBEROER. The ceiling on expenditures that Secretary Shultz

has mentioned is a very simple bill, and it can only work if it is a
simple bill. It is a rigid, no-exceptions. no-loopholes kind of bi:l. It
authorizes the expenditure of $250 billion and no more under any
circumstances, and directs the President to stay within that limit.

Under those circumstances. nothing is exempt and cannot be exempt
from it. Th't is the only way that that kind of ceiling can work. I
might say in our opinion, as far as I know generally held, it is the
only way in which we can prevent another wave of inflation and
another round of higher taxes.

For that reason, we have recommended that it be without exception
and of a very rigidnature.

Mr. CORMAN. We are not quarreling about that part. What I am
trying to get from you are the areas that are involved.

Mr. WEINBEROER. There are some questions about some of the areas
Secretary Richardson mentioned. Some Members of Congress have
raised the question of whether there is any ability to withhold any-
thing whatever.

There are some court cases 'on that. There are continual hearings
and disputes whenever the President holds back any kind of expendi-
tures. even if it is for a building for which we do not own the site.

This would remove that kind of discussion for purposes of this
fiscal year and would demonstrate to the public as well as the Con-
gress that we are concerned about causing high prices and high taxes.

Secretary Snuurz. Mr. Corman. I can give you an example within
Treasury where I believe we would get savings following this ap-
proach, and that is in the area of interest on the debt. We would get a
saving for two reasons if the Congress were willing to work with
the executive branch in keeping spending under a better control.

The first reason is: It would lower the deficit and therefore we would
have less debt to finance.

A second reason is perhaps the more important one in a way, that
the effect will be to show the country and the financial markets that
the Government can control itself and can get its house in order, and,
therefore, there would be a further impact on interest rates.

As you !mow, interest rates carry a pretty fair inflation premium
since particularly the beginning of 1970, and markedly since the
President's new economic policy move, interest rates have been coming
down. They have been subsiding.
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Now, there is a concern out there, say, a year from now, about what
may happen if spending just cascades upward and cut of control. If
we can allay that concern, then we can keep the interest rates under
control and perhaps even to get them to come down further, in which
case we will make savings on the interest on the debt.

CORMAN. Other than the moral support you get from Congress,
I am just trying to get the specifics straight in my own mind. For
instance, as I understand it, welfare* is an open-ended expenditure.
We sign agreements with States that we will contribute so much to
their welfare costs.

If we impose a $250 billion ceiling on you, could you cut the wel-
fare payments to the States by 10 percent? Could you, under the law?

Secretary RICHARDSON. This could be done, Mr. Corman, if it were
consistent with the terms of the spending ceiling legislation.

As Mr. Weinberger has described what the administration would
like, it certainly could and would be done. Obviously, it can't be done
under existing law by executive branch action.

Mr. CORMAN. I am not aware of your spelling out specific programs
for which you want authority to cut. You want Congress to say you
must not spend more than $250 million this year. Let's assume Con-
gress says that. if the executive branch decides that the place to make
a savings i the Federal payment for welfare, could you under the
law cut that payment?

Secretary RicriAnnsoN. I could only say we would like to have the
spending ceiling legislation written in a way that would permit it;
yes. Mr. Corman.

Mr. CORMAN. Do you anticipate that that would be one of the areas
of reduction?

Secretary RICHARDSON. 17e concurrently have underway three sepa-
rate efforts to put a lid on the Federal matching of social service ex-
penditures by welfare agencies. The appropriations provisions were
added by the Senate Finance Committee. From our point of view,
the best way of dealing with this is through H.R. 1, and if any of these
should be enacted before the debt ceiling bill comes up here and before
a spending ceiling is under consideration, then that, of course, would
affect what is put in the spending ceiling bill.

Mr. CORMAN. Mr. Chairman, I have more than used my 5 minutes.
%nen everybody else finishes, I wor:d like to have another turn.

Mr. BYRNES. Since this hearing has sort of developed into a budget
hearing and since Secretary Richardson is here, I would like to get a
little information on this social services racket tr 4- has turned into
a "gold rush." Do I understand that you do not you can control
this administratively because it is a formula grand

Secretary RICHARDSON. We could not control the expenditures by
administrative action in the sense of simply prorating the amount that
we would match. There may be measures still available that could
tighten the basis of Federal matching. We have not explored the ulti-
mate limits of doing this because we have felt that a far preferable
means of achieving this result would be through legislation.

Mr. BYRNES. I realize the most appropriate thing is legislation. This
committee and the House did act, setting a ceiling of $800 million in
MR. 1, which we passed over a year ago, but it is questionable what is
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happening to that legislation over in the other body. Yet you have
something which is just running away with you now as far as the
budget is concerned. Isn't that true?

Mr. WEINBERGER. That is certainly true ; - sir.
Mr. I3YRNEs. If that is the case and the islative situation is not

clear, I wonder why we don't focus on hnd see what we can do
administratively until you get appropriate legislation either through
a budget ceiling or through a limitation that Congress imposes.

What I want to know, Secretary Richardson. is why you can't put
a halt to some of the new agreements that are being entered into, or
impose restraints through a new definition as to what shall be con-
sidered social services.

We put a definition in H.R. 1. As the law is today, almost any action
of any governmental agency, it would appear, is a social service. To
get a matching of $75 for every $25 tinder the program, it seems that
all they have to do is call it "social services" and enter into an agree-
ment with the Department of HEW.

But you have to approve these agreements or these expenditures
before they are made, don't you, Mr. Secretary ?

Secretary RICHARDSON. Yes.
Mr. BYRNES. Why do we have to approve ?
Secretary .RicnArinsox. Simply because the problem under current

regulations is one of precedent. When a State has found there is the
opportunity to expand Federal matching by qualifying an existing
service, the opportunity then exists for other States to get the benefit
of the same thing.

As you pointed out, Mr. Byrnes. this committee did enact a ceiling
of $800 million with provision for continuing matching on an open-
ended basis for family services and day-care centers. We had com-
mitments from the Senate that I-I.R. 1 would be reported to the Senate
floor no later than March 1 of this year, which would have been well
ahead of the appropriations process. and that would have been the
appropriate way to deal with this problem.

More recently, the Senate did enact a $2.5 billion ceiling. We had the
opportunity, we thought, of holding that ceiling in conference. I
don't know what will be the ultimate fate of our appropriations bill,
but T think the President would be well justified in vetoing it on this
account alone, as well as because of its large increases in line items.

Then again, there is now the possibility that the end will be closed
through the general revenue-sharing bill.

Any of these methods would be a far more satisfactory approach
to dealing with the problem than to make what are in effect quite
radical changes in regulations. We have under exploration the ques-
tion of what could be done and what the potential savings might be
on that basis.

But we think that we should pursue first the opportunity to involve
the Congress, which, of course, enacted title 4A in the first place, in
a determination of what the ceiling should be and how the reductions
should be allocated.

Mr. BYRNES. There seems to be some question, Mr. Secretary, as to
the attitude of your Department with respect to the limitation that
was put on in the Senate bill. What bill had tha $2.5 billion ?
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bill.

Mr. BYRNES. Just for the record, whit was your attitude with re-
spect to that, which was then dropped in conference?

Secretary RICHARDSON. We were strongly in favor of it. I called
the members of the Appropriations Subcommittee, particularly on
the House side, to try to convince them that it should be retained;
unfortunately, without success, since the limitation was dropped.

In addition, I sent a letter to the Congress.
Mr. BYRNES. It seems to me that with the budgetary problem we

have, with the States running away with this open-ended program,
and in light of the indication of legislative intent by at least one body
of the Congress which has been on the record for over a year, that
the Department ought to be willing to make some radical changes
and not just plead inadequacy on the basis that "we are kind of wait-
ing for Congress."

I would think unless something else is done right away that you
should explore taking administrative action, even if it is radical ac-
tion, because it seems to me this kind of a situation calls i r such
action.

Secretary RICHARDSON. We have been exploring it, Mr. Byrnes, and
we will have to do this, but we have felt with the amount of activity
underway currently in the Congress, moving toward the imposition
of a ceiling by legislative action, that we should await a final res?,It of
that congressional action before reaching the question of what we
might be able to do administratively.

Mr. ByasEs. Are you still approving new plans?
Secretary RicitAnDsorr. We have plans pending now. We are giving

them very close, tough examination. We will presumably have to ap-
prove additional plans that m en after that scrutiny are consistent
with existing law.

Mr. BYRNES. W0111(1 it not be appropriate to have a moratorimn on
them at least for the next 3 or 4 weeks, as long as you feel there is the
imminence of legislation?

Secretary 1Zwi1AitosoN. We are, in effect, reviewing them very de-
liberately in light of this situation. The problem arises out of the fact
that some States got them first and are getting the "mostest." There
is au understandable feeling on the part of the States that have come,
along laterthat they should get theirs or an approximately equal
sl in re.

It is very difficult administratively to act on these that, in a way, in
effect, penalizes those who come along later, One of the congressional
actions we could get would be a period for cat. hup, in effect, allocating
a large pmimrt ion of the new money within the ceiling to the States
that are significantly below the national average expenditures or be-
low some medium.

Mr. livuxEs. I don't want to belabor the point, but I don't know that
I necesarily concur that we have to have a "catchup." It seems to me
we mild also have a cutback. It seems to me there has been abuse of
t hat Congress categorized as social cervices. I would think that lireacould be explored along with a more restrictive definition of what
really constitutes social services within the context of the law.
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If the administration can't do it. it seems to me the Congress has to.
That is all, thank you, Mr. Secretary.

The Citmor.vx. Mr. Carey will inquire.
Mr. CAREY. May I commend all three of these spokesmen for the

administration today for finding acceptable and desirable parts of the
legislation.

First, I would like to correct what I think is a misinterpretation.
Mr. Shultz, is it not true that the bill provides for payments to those
whose tax liability is less than the amount of credit ? From research
of other bills and from my study of existing law, without language in
the bill to make this tax credit specifically refundable in such casec;, it
would not have that effect: In the absence of a limitation on the Secre-
tary, when the liability is less than the available credit it is then pos-
sible to make the credit fully refundable to the low-income taxpayer or
to the low-income person who has no tax liability. If the administra-
tion needs more specific language to a,.complish this result, I have no
obieetion to changing the bill to meet your requirements.

The bill would apply ,to those below the income bracket necessary
to onalify for a tax credit. I am pleased to have your reeommendation
in that regard.

I would quarrel, however, with your estimate of the amount neces-
sary to bring the working poor and other low-income people into the
program. You indicated that the added revenue loss would be at some
$160 million to bring the poor into the program for these benefits. I
think that is at variance with a staff study by the Joint. Committee
on Internal Revenue Taxation and with references in the final report
of the President's Panel on Nonpublic. Education. This panel recom-
mends the inclusion of welfare recipients and working poor in any
tuition or tax credit program. The nanel estimated that the maximum
additional revenue loss would be $30 million a year if these people
were included at the rate of $100 per child.

If we take the bill amount of $200 per child, the added revenue loss
world be a maximum of $60 million aid not the $160 million that
you referred to in your statement as the additional cost. So I have
already saved. Mr. Weinberger, $100 million toward making this a
feasible bill. I hope we can continue in that direction:

Secretary Stitrum May I comment on that?
Mr. CAREY. Yes.
Secretary Stumm The question is whether the tuition which is be-

low $200 would be immediately raised t( $200. Our estimate is that if
you had a $200 refundable credit, then every school that has less than
$200 tuition would raise its tuition to $200 and, therefore, you have to
raise your estimate from the roughly $30 million that you hadwhen
we agree is roughly the right estimate, assuming present tuition
levelsto the higher number.

In fact. I think you would not simply have tuitions below $200
raised to $200, but you would probably have some raising all up and
down the line, so I think our number is probably a little on the con-
servative side. It is always hard to know what people's reactions will
be to new legislation. but we think as a minimum you have to assume
they will come up to $200.

Mr. CAREY. That is a fair assumption, but the same panel came to
a conclusion which I would support. To counterbalance, these tuition



35

increases, which would mean the expulsion of the poor from the non-
public schools, additional funds would have to be found in terms of
contributions, donations and so forth so that the income increase would
not fall so severely upon the parents of these children.

I think that we have to take into consideration that any support of
this kind for nonpublic institutions require an increased effort on
their part to make sure the poor are not driven out of these schools
while other children could remain.

We would not want the bill to have that impact. That is why I join
with you in the theme that the bill should be inclusive enough to
permit the nonpublic school poor to remain in those schools and not
take care of just those who can afford to be in the schools and take the
tax credit.

Secretary Slluurz. If y,m raise the $200 with a refundable credit
scheme that would not exclude anybody. They would have that $200
automatically provided by the terms of the bill so they would not have
that problem.

Mr. CAREY. I don't want to spend too much time on this, but it is
evident some families might get a $160 or $40 tax credit, depending

iupon their tax liability. In this case, we meant for it to be completely
refundable,

Secretary Sm-L-rz. Might I comment on your first statement having
to do with whether or not the bill as drafted does imply a refundable
credit. Our legal analysis NAT S that it dots not. Yoius is that it does
I agree we can undoubtedly get together on that point.

As a nonlawyer but listening to people argue about the constitu-
tionality of these things, it seems a refundable credit imposes addi-
tional problems beyond a nonrefundable credit. So in our judgment, if
there, is to be a refundable credit. it ought to bo so handled in the bill
that the constitutionality of the whole is not endangered by that par-
ticular part.

Mr. CAREY. I would agree and I am sure with the very competent
staff here we have ample expertise to draw a severability provision in
the bill. There is another large question as to whether you want to
make congressional accounts severable and let the courts make the
decisions.

As far as I am concerned as an author of this bill, we don't want
to renew the attitude of hostility I would use that word advisedly
that existed prior to 1965 in the educational community between those
who were in charge of the conduct of public education and those who
were in charge of the conduct of nonpublic education. It was a long
hard fight, beginning in the days of Senator Taft in 1944, to try to
bring Federal aid to all of the children in the schools. If I thought
that by submitting this legislation I would renew that hostility, I
world not be a _party to it. I would not want to renew any sense of
prejudice or jealousy that existed among parents who were fortunate
enough to have their children in private schools and those who were
too poor to avail themselves of that opportunity.

We don't want to break down economic or integration and coopera-
tion which has been brought about by the Elementary and Secondary
Education Act of 1965, which for the first time made Federal aid
benefits available to all children in all schools. That is why this bill
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which we have ,fore us attends to both the public schools and the
nonpublic. schools.

I would like to ask Secretary Richardson, is it not your assessment
that it is politically and practically impossibe to do something for
one segment of the educational community; namely, the nonpublic
schools, unless you do something kindred for the public sector at the
same time?

secretary Riciiminsox. I think it is certainly desirable to approach
both problems together.

Secretary SHULTZ. Might I insert an analytical point in this because
I think it. has a bearing. It has to do with the amount of Federal pay-
ments now going to public schools which don't go to nonpublic schools,
since we are on the question of equity of treatment, so to speak.

Mr. CAtimr. That is a very important point and I wish you would
addres5. it.

Secretary Siiyurz. Our estimate is that there are outlays on the order
of about $75 per pupil to public school students. In addition, because
of the deductibility of your local and State taxes, you thereby have an
average contribution, so to speak, of about $65. So you have to add
these two things together and that is where you start.

In other words, there is already a fairly sizable Federal subsidy to
public schools both through the tax system and through direct outlays.
I just wanted to get that point in.

Mr. CAnr.r. I think we can thoroughly agree upon that. It has been
said many times one of the reasons for this type of legislation is that
the nonpublic school parent is already paying a massive share to local
property, sales, and other taxes to support the public schools, but gets
no adjustment or no consideration of any kind for the cost of educat-
ing his children in the nonpublic schools. That is a case of equity
which can be made here.

With regard to keeping both the principlewhich says you must aid
all the children at the same timeand practical political considera-
tionwhich says you must aid public schools at the same time you aid
nonpublic schoolsintact, what would be the cost of the revenue shar-
ing bill you referred to over in the other committee ?

I address this question to Secretary Richardson. What is the admin-
istration's cost of H.R. 7798; namely, educational revenue sharing?

Secretary RtotAtinsos. It is about $3 billion. There is no specific
price tag in the bill. This is an amount derived from adding up tic
proposed budget figures for all of the categorical programs that would
be brought together in that legislation together with an additional
amount designed to assure that no State receives less than it is now re-
ceiving through the combination of categorical programs.

The legislation could be funded with more or less than $3 billion as
a matter of budgetary judgment on the part of the executive branch
and the Congress. It is really a bill designed primarily to simplify
Federal-State relations in the field of education than a bill which is
conceived of as a funding vehicle.

Mr. CArtx. Is it not your understanding, then, that title I of this
bill, which is essentially a disbursement of moneys to the States to
enable them to meet the demands of the Serrano decision or the Rod-
riguez decision, is about the freest and most block grant-type of dis-
bursement which you can make ? So isn't title I of the bill consistent
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tained in 11.1:. 7796? Don't the two bills come together on that point.?

Secretaly Inciiminsox. I would only say they are complementary in
the sense that the special revenue sharing legislation would undertake
to provide a simpler, consolidated system for allocating funds for
State and local school systems to help carry out functions that are of
specific national concerneducation of the handicapped and the dis-
advantaged awl vocational education, for example.

Your legislation deals with the different problem of how to equal-
ize per pupil expenditures among districts. recognizing the differences
in local taxable resources. We think that problem should be addressed
separately and, as my testimony makes clear, we now have underway
a very intensive effort within the executive branch to think of possible
ways of doing that.

Mr. CAuEy. On that note could I urge the most expeditions consider-
ation in the executive branch of the points that the President's Com-
mission on Public School Finance made in its report of March of this
year? I am sure there were, preliminary releases and I am sure there
was very close cooperation between that Commission and your office.
Yet at this point, some 6 months after, we are told that some time be-
fore the end of the year we may have pertinent recommendations in
what appears to me to be a very grave situation.

I think the two sectors of our schools, the public school system and
the nonpublic schools. could be described as between collapse and
chaos. You admit yourself, as do the numerous releases coming from
the White Ifouse. that we must save the nonpublic school system from
going out of existence. In some cases schools are closing at the rate of
one a day. By the time we get around to the rescue attempt there may
be eothing to rescue.

From all your statements, these schools are heading for collapse or
are collapsing daily. They are faced with grave situations. Now we are
told we must temporize until we get an expenditure ceiling and if that
is enacted, we may be able to save these schools from collapse.

At the same time. in the public sector, the impact of these school
and integration decisions, as well as the movement of children into the
inner cities. brings about a situation of chaos there.

In testimony this morning we heard that school budgets are being
killed on a very systematic basis by school boards which would not put
up any more money because of the heavy impact of the local property
tax. I think the situation warrants more than. shall I say, extended and
leisurely deliberation. I think you should appear before us or some
committee of this House with an interim plan to save the nonpublic

hool and to assist the public school during a time when it is under-
going, in many cases, the crisis of none of the teachers reporting for
work due to failure to reach teacher agreements and failure to enact
shool budgets.

I think that this is the kind of situation which calls for more dy-
namic action and I would urge it.

Secretary llicimansos. We do have the whole subject under very
intensive, study. Mr. Carey.

But just. to take your own approach to it. I would point out there
arc a lot of tough problems here. For example, should there not he
some means of rec gnizing cost differentials within States? There are
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wide variances in teachers' salaries and in overall cost of living as be-
tween parts of States, urban. and rural areas. In addition, there are
problems of education of children in cities, education of disadvantaged
children particularly, which would not be met by an equalizatior. ap-
proach alone. Should this particular burden of innercity schools be
recognized in the allocation formula?

What about the education of the handicapped? Should there be
property tax relief built in?

Mr. CAREY. In my previous committee assignment I took good care
of that. There are dozens of programs for the handicapped. There are
laws on the books which can be funded right now. We have attended
to that problem to the fullest degree possible. We have really made
progress in that area. That is not. an area where we need more legisla-
tion. We are talking about areas where we need more legislation.

Secretary RicirAnnsox. The problem is whether and to what extent
Federal legislation dealing with the problem of equalization should
or should not deal with variances in cost. including variances in cost
that arise out of the differences in the cost of education that exist be-
tween large city schools and other schools.

The use of existing categorical legislation is an alternative which
should be explained. The point remains. nevertheless. that we need
to think through the question of how to design a Federal program that
has the objective of equalization.

Mr. CARF.Y. You addressed the point that innercities may need more
money than the equalization formula will provide. If you will work
with us. we can overnight draft an amendment to the Urban Educa-
tion Assistance Act, as suggested by the President's panel back in
March. It would not take more than a few hours for our joint staffs to
come up with a draft to direct some of the money into the inner city.

It will not take 8 or 9 months to develop something of that kind. I
think we have a different understanding of the degree of this crisis. You
think it will take severa! more months to formulate ideas. There won't
be a Congres here several months from now. We are here now. We do
have solutions before us.

Since we have a favorable philosophical approach. perhaps we could
come up with legislation to take care of the public schools and the non-
public schools at the same time. I will not even consider to be practical
any notion you can fund this program by abating or repealing an exist-
ing program that is of some benefit to the public schools such as the
imnact area. I think we should stick in the area of feasibility. You
endorse the tax credit approach which would not be covered by the
expenditure ceiling which you so strongly recommend. That is on the
side of reduced revenues not additional revenues. so yon have to be
careful in saying the revenue ceiling will take care of this and the
President. can pick some area to get the $700 million for the nonpublic
schools. That would not be within the ceiling. This is a reduction of
revenues.

Secretary Slitrurz. It is a reduction of full-employment revenues so
you have to take it out one way or the other.

I would like to comment on your call for action. I think that one
could, say,_enact title II and modify it as we have discussed here. Enact
title IL '*e have an agreement on that. Enact the spending ceiling.
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I sense maybe not full agreement on it, but nobody speaksagainst it all
that strongly. And put these two things together.

It seems to me if we wish to do one specific thing that would be help-
ful, we do not have to solve all the big problems of the world. And be-
lieve me, thisproblem of equalization is a tremendous problem. It is in
the courts, it is conceptually difficult to think your way through it and
there is a tremendous amount of money involved, at least as I have
sensed it. But why do we have to slow up our ability to take care of one
problem because of the fact that we really have not come to satisfactory
terms with something that is large, difficult, complicated, beingstudied
in the executive branch and the legislative branch, and the subject of
current court action. It is another aspect of the problem, so let us do
what we can do and do it now.

Mr. CAREY. Mr. Secretary, you may have cut the Gordian knot. If
you say, do it now, T agree with you, provided this credit would not
take effect until the taxpayer's return is filed by April 15 of next year.

If we get a commitment by then, whatever administration is in the
White house will be coming forward with a total program to assist the
public schools in equalization, urbanization, and all of the factors that
apply to these schools. Once we get through this you will be able to
attend to all of the other problems, if you are around.

Secretary SEtrurz. We have to win the election first.
The CHAIRMAN. Mr. Conable.
Mr. CONABLE. I agree that equalization is going to be with us for

quite a long time and it is a large problem. I understand your reluc-
tance on title I, Secretary Richardson.

You talk about the variables involved here in the historic develop-
ment of the assessment process. You mention Hawaii and the District
of Columbia get better than 90 percent of their money from the Fed-
eral level. Aren't there very wide ranges of practices, as many as there
are States, with respect to equalization ? Isn't this going ,;,43 cause a very -
serious political problem in any formula you come up with for provid-
ing equalization / Isn't it very likely to have a major impact on the
State programs for aid to education also ?

Whatever we do is very likely to result in major State accommoda-tions. Isn't that going. to be necessary if we are to have a process here
that will be politically acceptable in terms of voting the general tax
money for the benefit in different degrees of State aid to local schoolsin the different States?

Seenstary RICHAM)SON. I think everything you touch on and sug-
gest in that question, Mr. Conable. is absolutely true.

It might be useful to distinguish between a Federal role in thesupport of educational objectives that are important national concerns
such as education of the disadvantaged or handicapped, or career edu-cation and these objections which are of a more local nature.

Second, the Federal role in assisting the process of equalization
through a contribution of Federal funds for that purpose. Title I of thebill before you would have that second objective.

A third possible Federal role touched on by the President in hisstate of the Union message is assistance to the States for the relief ofproperty taxes.
Legislation might combine all three of these purposes. It might em-brace only the second two, equalization and property tax relief, or itcould be limited only to the third.

83-453-72-pt. 1-4
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Now to the extent that we assume the States are going to have to face
up to the necessities of equalization as a result of court action or as the
result of general momentum which has been simulated, in part, by the
court cases, then it might be deemed appropriate for the Federal Gov-
ernment's role to be limited to property tax relief through a Federal

. tax source for that purpose.
This is the kind of question we have submitted to the Advisory Coun-

cil on Intergovernmental Relations and needs to be considered in this
context.

Mr. (7oxABLE. This committee is not deeply involved in the problems
of education here legislatively in the Congress, so we may not 11,,ve the
overview that other Members of Congress would have of the educa-
tion problem. I think that many of us feel that the Federal Govern-
ment is going to have to make a quantum jump in its support of educa-
tion in sonic way or other and that the existing educational aid
formulas, ESEA and impacted aid, are very unsatisfactory programs
and. therefore. tend to damp down the enthusiasm for the kind of
Federal participation in education we probably must have in the future
as a result of our running out of local tax resources. I wonder if you
feel this equalization role is going to be perhaps the way in which we
supplant these inadequate programs with bad formulas. and if you
anticipate through this tax approach this committee is likely to wind
up playing a major role in education.

I am interested and concerned about this because I don't know
whether we have the expertise to do it.

Secretary Ilicimaosos. I can nly restate the point. Mr. Conable, that
we do need to think through just what it is that we seek to accomplish.
We could have a combination, for example, of a special revenue-
sharing approach to edication along the lines of our pending bill
which, in effect, could simplify some 33 existing categorical grant-in-
aid programs by consolidating them into a single piece of legislation
with five major areas of educational support.

That legislation would have the function of transferring funds
raised by general revenue to the States for educational purposes of
national concern.

A second piece of legislation could deal with the problem of equali-
zation and/or property tax relief as such. There does need to be con-
sidered the question of the extent to which the Federal funds should
provide equalization support as distinguished from property tax re-
lief. That is not an easy question at all because it means. in effect.
that where you e concerned with equalization, you must decide
equalization at what level ? The ratio in a given State today may he
between expenditures of, say. 2.300 per pupil in a rich school district
and. say. $500 or $600. in a poor school district with a corresponding
difference in tax effort. The school system spending only $500 or $600
is perhaps taxing itself more heavily than the school district spending
$2.300.

When you equalize. at what level should you equalize? Presumably
it would be something more than the 50th percentile statewide. Of
course. the closer to the 100th percentile, the $2,300. the more money
it costs from revenue sources in order to equalize up. How much more?

Then there is a question of whether the local school system should
be allowed to spend money raised on the local tax base over and above
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the amount required per pupil. This involves whether a school sys-
tem should be prevented from spending any money raised by the local
tax base, and if so, how much more should it be allowed to spend?

If it can be allowed to spend any amount indefinitely above the
equalized amount. then to that extent inequalities are perpetuated.
These are all the kinds of things we have considered to be pretty tough
problems. Beyond all this is the Federal role.

Certainly if you are facing the question of property tax relief. that
is. the substitution of some other tax, then this committee becomes
dearly involved in what the substitute tax should be.

Mr. Cox.thi.E. Mr. Secretary. I think your comments bear out the
major problems that are facing us here and I quite agree that we are
going to have to move with some care. I really have been upset about
our inability apparently to reform ESEA and impacted aid.

I think they are quite inadequate vehicles for Federal aid to edu-
cation. I hope the time will come when the Federal Government will
be able to play a constructive role instead of what has been a rather
imperfect role, I am afraid. in the overall educational system, and I
commend you for your deliberateness at this point.

I really think we have to look at it pretty carefully.
Mr. GIBBONS. Quite some time has passed since I have been over in

the Education and Labor Committee. I have been hearing a new
slogan. What is career education? I thought all education was career
development.

Secretary RicnAnnsox. This is a concept developed by the Commis-
sioner of Education, Dr. Sidney P. Mar land, as a way of describing
the assumption you just stated, namely, that education should be di-
rected toward a career. In fact, as Dr. :garland has pointed out, much
of what is called general education in our school systems today does
not equip a child for any particular career nor, for that matter, for
college ontrance either.

The Commissioner's view which has met with considerable support
around the country is that all children should be exposed to the world
of work from an early stage of education so that they can begin to
think about how they will lit into their communities and society after

Mr. Guinoss. I am glad you have said they should he exposed to a
world of work. I have been trying to get you to ask for sufficient
money for the cooperative education program. All you have been
willing to spend is a couple of thousand or a million at one time while
I have been advocating much more.

Secretary Runitunsox. Your point of view has been gaining con-
verts. There is more awareness of the value of this kind of opportunity
t han ever before.

Mr. Gninoss. Let's talk about the question before us. As I listened
to your testimony I understand you support title II of H.R. 16141; is
th:tt correct?

Secrctary Situi.rz. Basically, yes. We have suggested some modifica-
tions: ves.

Mr. *GIBBONS. Under title H of H.R. 16141, what is the minimum
amount of income a taxpayer could have, say, a taxpayer like me? I
have three children in school. What is the minimum amount of income
I could have and still get the full tax credit.
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Secretary Snuurz. Mr. Carey says it is drafted, and we would sup-
port it being drafted, so that if you had zero income, you would still get
it because it is a refundable credit.

Mr. Gmeoxs. Whether you ever paid any income tax or not?
Secretary Souvrz. Right.
Mr. GunioNs. I was stranded in the Atlanta Airport the other day.

While trying to find a hamburger, I saw this big ad "fax-free income,"
and von find these ads in the Wall Street Journal and you see them
on billboards. Apparently I could have no taxable income and send
in something and still get the $600 back.

Secretary Su cum. This bill provides for $200, not $(:00
Mr. Ginnoxs. I was using a family of three children. I would not

have to pay any taxes and I could still get $200 or $600 for the three
children?

Secretary SIII1.17. That is the implication of making this a refund-
able, credit. If you pay the tuition, you deduct it from your income tax.
If your income tax is not as much as the tuition. then it is, so to speak.
e funded to you.

Mr. GIBBONS. I assume von all would not bring a bill here you
thought was unconstitutional. but in arriving at your de( lion on this
bill, (lid you ever consult with the Attorney General ? Did you ever
get a formal memorandum on the constitutionality of that?

Secretary Sireurz. The constitutional question is what led me to
suggest in my testimony that the refundable aspect of the bill be writ-
ten in such a way that it is separable from the balance of the tax
credit, so that if that were declared unconstitutional, it would not
mean the whole thing was unconstitutional. Mr. Carey and I had some
discussion on that.

Mr. GimioNs. Assuming it was declared constitutional, what is the
minimum amount of income I could have and still get a full refund
on it ? Isn't it about $12,000 a year?

Secretary SIruLrz. According to Mr. Hickman"s calculations, if you
have three children in school, chances are you would get up into the
$10.000 range.

Mr. Gthroxs. What would yon do for the people who had less than
$10,000just give them a partial credit ?

Secretary Spuraz. We are doing ninny things. One was to agree
with the refundable idea in this bill, so that is the first approach. As
you suggested, we are not suggesting something which is unconstitu-
tional. We don't know if it is unconstitutional or not. There would
be a test of that if this is passed.

Beyond that. there are many Federal expenditure progranis that
are heavily concentrated on the low-income student. So if you can't
do anything about it on this side, you try to do it on that side. There
again in terms of direct outlays going to students in private schools,
you have great difficulty and there is now an inequity so to speak in
Federal payments and tax subsidies between public schools and private
schools. This would seek to correct that as best we can.

Mr. GIBTIONS. I am trying to limit my questions because my time is
running out, so pardon me for interrupting you.

Actually. if you had an income of less than $10,000 a year, this tax
credit would do you progressively less good if you sent your child to
private school I
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Secretary Siiuz ;rz. Assuming it is all constitutional, it would do
yon the same amount of good, at least in terms of absolute dollars no
matter what your income is. If the refundable part were declared
unconstitutional, then your statement would be right.

Mr. GIBBONS. On the ceiling on spending that apparently got into
the conversation here, what would be your planto cut? You couldn't
get under $250 billion this year.

Secretary SIII7L17.. I gave one example of a place where there would
be savings generated and I have not made any estimate of how much.

Mr. Ginaoss. I would assume you would cut all of the unbudgeted
items first, the ones you failed to budget first ?

Secretary Sittlirz. I will have to turn that question over to Mr.
Weinberger, he is the cutter. But. I do think that you would get a sav-
ing on interest on the debt of a fairly substantial amount just by vir-
tue of doing this and holding to it.

Mr. WEINBERGER. We have a nice division of labor. Mr. Shultz brings
in the revenue and we are supposed to put it away.

Mr. GIBBONS. It amounts to an item veto.
Mr. WnixnEnoa. No; it is not an item veto because ti:, leffislation

that passed in many years before would be equally subject tbo an ex-
amination or reduction as legislation that has not yet passed.

Mr. Gumoss. You would not be planning to cut revenue sharing.?
Mr. WEINBERGER. We have not said we Plan to cut it. We have to get

it enacted first.
Mr. Gr. ntaoss. You just lost one vote. You would not even cut reve-

nue sharing even though there is $2.5 billion in the legislation for
retroactive operating expenses.

Mr. WEENBERGER.bRevenue sharing was urged a long time ago and
several States wisely or unwisely have budgeted on the basis they are
going to get revenue sharing. The President has recommended it, I
think, for a little over 3 years and is strongly pushing it.

The problem about the reductions necessary to get within a spend-
inn. ceiling is that it is not, I think, necessary or desirable at this time
to try to indicate in detail the precise areas in which each reduction
would be made. For one thing, we don't have any idea how much re-
duction might have to be made to get within. One of the best rules of
avoiding reductions is if the Congress in its action on the remaining
appropriations bills would insure we don't have to go beyond that.
The amount is roughly $3 billion above the budget submitted by the
President last January.

We would simply have an opportunity to get back to that ceiling by
looking over the whole spectrum of governmental programs. That. I
think. is the only way it can work. That is why we have asked that
there not be any loopholes in it, that it be all-inclusive that that burden
be put upon us.

I think it is instructive to note a previous time a spending ceiling was
discussed some time ago the executive branch spent most of the time
trying to persuade the Congress not to do it, and we say that should
not be the case. There should be no exceptions.

It should be equally applicable to the executive and the Congress,
and it should be completely rigid. That is the only way we can accom-
plish what Secretary Shultz pointed out some time ago that we are
going to get these outlays under control.
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Mr. GIBBONS. I am always amazed you can bring in a budget that is
$40 billion out of balance and say it is noninflationary, and if we try to
add one/two-hundredth to the budget, you all scream and hollar it is
inflationary.

Mr. WEINBERGER. In the first place, it was not nearly that much out
of balance, and I think most of the members of this committee strongly
argued that some sort of fiscal stimulation was necessary, and that
stimulation is provided by a budget that does not exceed the full em-
ployment revenues and outlays but does exceed the actual revenues
and outlays.

Mr. GIBBONS. I have no further questions, Mr. Chairman.
The CIrAntmAx. Mr. Brotzman.
Mr. BnarzmAx. Thank you, Mr. Chairman.
It seems this bill presents two basic problems: First of all, a need

which I think you have testified to quite adequately. The other prob-
lem is that of constitutionality of the legislation. I don't think the rec-ord is too carefully made on this latter point.

It is my recollection that there has been a rather consistent line of
cases construing the so-called establishment clause in which it seems
that the bar or the ban has been on the expenditure of tax funds for
so-called sectarian education.

My question really is thisand I would hope someone is going to
testify on this pointwhat legal rationale causes you to believe the
tax credit can be used to effect assistance to nonpublic schools?

Secretary Sitturz. Not being a lawyer, I will comment just in gen-
eral that we did have the view that the refundable portion haz1
greater question to it than the nonrefundable portion. And we advised
that the two be treated separately, having in mind the point that you
make. But Mr. Richardson being an attorney, I will pass to him.

Secretary RIcrraansox. I think the main basis for the belief that a
credit would be constitutional is that the financial benefit goes di-
rectly to the family and not to the school. It treats all families who
have children attending nonpublic schools equally whether or not the
school is sectarian.

The problem with respect to the cash refund arises to the extent.
although we think only very indirectly, that would involve the direct
reimbursement of schools.

We know from the Supreme Court ,decision in the case of Lonny v.
Kurtzman that the reimbursement of even nonsectarian or nonreligious
instruction in a nonsectarian school would not be constitutional.

Mr. Weinberger may want to develop the question of whether ornot there should be included in the bill some provision for a credit
for tuition or fees of public schools.

Mr. WErNaEnGErt. We originally suggested in our letter. Mr. Brotz-
man, that that be done. We suggested that. first, of all. there be con-
sideration given to the benefits of the tax credits to be made available
to families who pay no income tax. the point being made a moment ago
by Congressman Gibbons.

Second. we also recommended that consideration he given for al-
lowing all tuition and fees paid by parents to both public and non-
public schools.

Mr. BaorzmAx. So you broaden the class to strengthen the const
tutional argument.



45

Mr. WEINBERGER. That was the suggestion we sent in the letter to
Chairman Mills on the earlier bills, many of the provisions having
been incorporated in title II. The constitutional question could only be
addressed by constitutional lawyers still in practice, but there are
unquestionably somewhat comparable precedents and, as you know.
deductions are permitted for the contributions to charities, even though
charities may be totally and completely church-oriented, and those
seem to be upheld without too much problem.

I don't want to present, in any case. the constitutional arguments
on the bill because I have not been in practice for some 3 years now.

Mr. BROTZMAN. I think what you are saying is. as far as you know,
there are no precedents that would bar this particular approach.

I will yield to my colleague from California.
Mr. PErris. The gentleman just answered the question I had.
The CHAIRMAN. Are there any further questions?
Mr. BunKr. 1 am trying to understand what the position of the ad-

ministration is here. Do I understand you correctly that you are in
favor of the tax credit, but you want to study further that part of the
bill that applies to the public schools?

Secretary SHULTZ. That is essentially correct. We are not ready to
go for title I at this point.

Mr. Bunia. I have in mind something which happened in the cit
of Boston just over the weekend. A I rivate school has been order
closed down by the Department of Public Safety. There are 450 stu-
dents in that school. If it is closed down, it means those 450 children
will have to go to public schools at a cost of a half million dollars to
taxpayers of Boston.

If the tax credit bill is enacted, would this prevent this situation
from happening in the future, will they be able to keep these private
schools open and reduce the rate of private school closings that are
taking place all over the country and that is placing an intolerable
burden on the property tax payers?

Secretary Simizz. We think it would help in that regard, certainly.
Mr. BURKE. When you help the private schools, you help the prop-

erty owner and the public schools, because it makes more money avail-
able for the public schools.

Secretary SIIULTZ. That is correct.
The CHAIRMAN. Mrs. Griffiths.
Mrs. GRIFFITHS. I hesitate to ask this question because I was not

here at the beginning c-r today's hearing, it must have been raised, but
can you explain to me how you are going to get rid ^f the property
tax ?

Secretary Ricuminso> Mrs. Griffiths, there would have to be a sub-
stitute tax source.. If the Rodriguez case. is upheld by the Supreme
Court, that of course would mean all States, regardless of any Federal
action, would have to find tax sources to substitute, if not Ely, at
least for a large part of the mor.2y they now raise on the local tax base.
The question that faces the Federal Government is whether, apart
from anything the States may do, there should be enacted provisions
for raising money on the Federal tax base to be distributed among the
States for replacement of local property tax dollars.

"Now, there are obviously various ways in which this could be done.
The administration has given sonic consideration to the possibility of
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assure that it was a progressive tax. You could certainly use the in-
come tax.

In any event, insofar as this function was undertaken by the Fed-
eral Government, there would be a dollar-for-dollar substitution for
local taxes. and the result would be simply to replace a regressive tax,
inequitable in its result because property is Imequally distributed, with
a tax collected on a broader and fairer base.

Mrs. GRIFFITHS. Would this money be given to you only if you elim-
inated the property tax?

Secretary RICHARDSON. This is an important question. It depends
upon whether the same legislative vehicle is conceived of as providing
an equalization fund. If you set out with the objective of property tax
relief and put this as a primary goal of legislation. then you would
condition the provision of Federal funds on the actual proportionate
reduction of the property tax.

Mrs. GRIFFITHS. The truth is, the plan sounds just wonderful. One
grown of taxpayers after another has seized on it for generations. But,
they have never been given property tax relief. We have had this exact
situation in Detroit and in Michigan for a long time. We voted for an
income tax in the city of Detroit on the theory we would get property
tax relief. The truth is that the pro 1,,rty tax has doubled. We have not
voted for any additional mileage. They have increased the valuation
yell. after year. so that on the property 111r. Griffiths and I own in De-
troit we are today paying double the amount we once paid, without
an" additional tax being levied.

Now, how can the Federal Government presume to say, "We are
going to relieve you of property taxes," unless they preempt the. field ?
The only way the Government could do it would be to say, "We will
take over property taxes."

Secretary RICITARDSoN. Not necessarily, and this is one of the ap-
proaches we have submitted to the Advisory Council on Governmental
Relations for their comment and advice.

You could say that the Federal Government would provide a match-
ing amount up to some cutoff for State expenditures for local educa-
tion. r rovided. however, that the combined Fedral-State fund was
used in substitution for reliance on the local property tax. To that
extent the local property tax could not, he used for the support of edu-
ation. That would leave the question I touched on earlier in a colloquy

with Mr. Connble, whether or not there could be any expenditures over
and above the combined Federal-State fund from local Property tax
sources. You could prohibit such exnenditures. That world leave, then.
of course. the opportunity for local governments to call on the prop-
erty tax to buy more fire engines or for additional policemen.

Mrs. GRIFFITHS. Or police pensions.
Secretary RICHARDSON. You might end up with property tax relief.

but von could condition the availability of Federal funds on the substi-
tution of a combined Federal-State fund tax sources for the local prop-
ertv tax.

Mrs. Garrrmts. Would it not be fairer and better to say to the pub-
lic, "'We would like to use this tax to relieve property of the school tax,
but we don't guarantee, that your property tax is not going to be
increased?"
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Secretary RICHARDSON. That would be the honest thing to do, to put
it that way.

Mrs. GRIFFITHS. I think you would have a better chance with it.
Secretary thcirAnosox. You have some other questions o.' this that

need to be addressed. such as, would the new tax source be used in
substitution only for residential property taxes or all local property
taxes including commercial property ? You would have the question,
then. as to the differential between agriculture.wsidential and com-
mercial property. How would each of these categories be treated ? You
have the question of how to treat renters and whether or not any spe-
cial provision should be directed toward them.

These are just some of the things we have been concerned with. They
are among the kinds of problems you have to face when you begin to
think about whether or not there should be a Federal role in property
tax relief.

The States will also have to consider these questions to the extent
they have to carry out court decrees, such as the Serrano decision in
California.

Mrs. Gnirrints. Secretary Romney helped rewrite the Michigan
Constitution and there is a provision which says in any rural area, if
you sell one or two acres. and no Inatter at what price you sell them,
that becomes the price at which farmland is valued m the State for
the purposes of taxation. Of course. it is really a cheap and inexpensive
way to give that land to speculators and industry. That is all it is for.
It has nothing to do with anything else. It is a dreadful thing in States
with big cities, because it puts alt impossible burden upon farmland.

All of these pieces of property have impossible burdens upon them.
Another thing that bothers me is how are you going to equalize these

schools? I had a very fine teacher in math and science come to talk to
me the other day. We are having problems within the school system in
Michigan. One of the things she pointed out is that it is a fallacy to
assume the suburban schools are better than the Detroit schools. She
said that many science laboratories in the high schools in the city of
Detroit are far superior to the science laboratories in a good many of
the colleges of this Nation.

If you are going to start equalizing everything, where will you start?
Are you going to make sure all of the suburban schools have all this
equipment, do you leave it up to the schools, or do you just equalize
money ?

Secretary RICHARDSON. That is a very good question. What do we
mean by "equalization"? This is a problem that has to be thought
through in the context of the bill before you, because it deals only with
the equalization of money.

H.R. 16141 would presumably equalize money, no matter whether
the money was being spent for debt service, on pupils: on very high
teachers' salariesperhaps out of line with other districts in the
State or whether it was being spent on instruction.

Again., these are questions that really ought to be looked at in terms
of deciding on what basis equalization is being achieved or should be
carried out.

Mrs. GM:MITI& I must say that I have taught 1 day every year in
the high schools in my district, whether public or parochial. I represent
some very fine parochial high schools. The truth is, most of these
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schools are going to have to close unless they are given real help
immediately.

I hope the $200 is enough. But frankly, I doubt it.
Thank you, Mr. Chairman.
The CHAIRMAN. Mr. Vanik.
Mr. VANIK. Mr. Chairman. as I see the administration's position on

this legislation. you have qualified your support for title H, providing
we reduce some expenditures some place or provide some alternative
increase in income : is that a correct statement ?

Mr. WEINBERGER. That is a suggestion we made in our letter. We do
endorse the principle of the bill.

Mr. VANIK. This endorsing in principle is something I have strug-
gled with all my life. When you say "in principle," does that mean with
or without any of these other conditions being met?

Mr. WEINBERGER. We said :

Finally, if this legislation is enacted, a corresponding offset either by way of
expenditure reduction or revenue increase would have to be found, so that the
Treasury would not suffer the revenue loss that this proposal requires.

We also said in all three of our statements this morning we support
the principle and recommended it to the Congress prior to the intro-
duction of the first bill.

Mr. VANIK. In the beginning when the asset depreciation range was
established by the administration, it was undertaken by Treasury
itself. My question is. has the administration. and I address this ques-
tion to the Secretary of Treasury. Mr. Shultzhas the administration
considered all possibilities of increasing revenue by some kind of ad-
ministrative action? Do you share any responsibility along with this
committee to help raise the money and if so, what recent administra-
tive actions can yon point to which have increased revenues of the
Government?

Secretary SIIrLTZ. Well. I think a principal point on the increasing
revenues has to do with the administration of the Internal Revenue
Service. I think the more effective you can be in seeing that the tax
system is increased fairly, conscientiously and forcefully, the greater
the tax yield you will get from the tax system and we have been work-
ing very hard administratively on that.

Of course, the Bureau of Customs collects much smaller amounts of
money, but we have been working administratively there with great
effort.

Now as far as the asset depreciation range is concerned, there, of
course. one has the question : Do we see some impact from that, change
and the somewhat associated job development credit change which
was made, and in which this committee participated vely crucially,
Do we see any impact from that?

Well, it is always hard to say. It is always hard to connect cause
and effect, and it really takes a long time before you can determine
the impact. From all the surface indications the investment in new
plant and equipment prior to the passage of that was much lower than
what we now see in prospect and what is now coming on stream. So
T think at least as a first approximation we see that was a good move.
if you think good is measured according to whether or not lobs are
produced by this. according to whether or not efficiency in the economy
is produced b3 this, and things of that kind.
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Mr. VAMK. What has been in the increase in corporate income as
a result of the asset depreciation range ? Can you detail that?

Secretary Snuvrz. I don't have that figure right before me, but it is
certainly the case with the depressed level of profits we have had really
going back to 1065 and coming on that we would expect to see corpo-
rate profits increase quite substantially and would be alarmed if they
didn't.

Mr. VAxik. By one stroke of the pen almost $3 billion of Federal
revenue was washed out. by the asset deprecir ion range action.

Secretary SHULZ. It was certainly more than a stroke of a pen.
'There was a lot of discussion here in this committee and in the Senate
and it became part of the 1971 Tax Act. There was a lot of constructive
thought and effort, it seemed to me, put into that act, and, on the
whole. all of on who have worked on that have a right to feel reason-
ably good about the results of your efforts.

Mr. VANIK. I must say I was thoroughly displeased. I would argue
the Congress had nothing to say about that. That came back as part of
a conference bill where it was attached at the last minute to legalize
something the administration has already done.

Putting that aside. I would like to have you insesrt in the record
at this point, if possible. a list of those administrative actions by this
administration that have increased revenues. You have great powers
in Treasury where you haw overall policy.

The IRS is the administrative arm tot tax policy. You have the
overall policy and oversight. I would like a listing of those adminis-
trative actions that hare been taken to increase revenues to help this
committee in its difficult work of raising the money it takes to support
the Government.

I would like to have those listed by item and by amount of revenue
if such a listing can be made.

Secretary Sitrz. Some such listing is possible. How detailed and
how categorized and so on it ran be, I know. But we will certainly
be glad to see what we can do about that. When it comes to Govern-
ment revenues, of course we have a very- complex situation. It is not
only the Treasury that collects revenues, but you also get revenues
nom such things as the rights to drilling on offshore lands, for ex-.
a uple. There we have at very complicated situation in which the en-

natinental concerns and the concerns about energy and so forth are
apparently in some conflict, and that is posing an issue.

So there are may more aspects to the governmental revenue subject
than just, how well the IRS does. although I think that is a critical
and central aspect of our tax system.

The information referred to fellows:)
The administrative actions of the Administration which have had the greatest

recent effect on the revenues were the steps taken in 1971 to restore the economyto greater prosperity., Increased prosperity translates directly into increased taxrevenues.
Steps taken included the proposed amendments to the income tax regulations

making depreciation reforms (later codified in the Code), the proposal for enactment of the Job Development Credit and repeal of to.' automobile excise tax.and the other wage-price and foreign trade and monetary aspects of the Presi-dent's New Economic Program.
Togetlier these aetions have been successful in stimulating economic activity

tceitlt resulting revenue increases) in the fo/lowing respects:
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GENERAL ECONOMIC HEALTH

Real Economic Growth : GAss national product at constant prices rose C.2

percent during the past year (1971-11 to 1972-11). This contrasts with 2.0 percent
in the previous year. The rate of growth in the second quarter of this year was
as high as it has been in more than a decade.

Inflation (tenuous connection with tax steps) : Consumer prices have risen at
a 2.9 percent annual rate since August 1971. This compares with 6.1 percent
during 1969, 5.5 percent during 1970, and 3.8 percent in the 8 months of 1971
prior to Phase I.

Employment: Total employment rose by 2.6 million between August 1971 and
August 1972. The in employment rate has come down to the 51/2 percent range
and is expected to dectli., further.,

Real Earnings: Real spendable earnings in July 1972 (average weekly pay
after deduction of social security and Federal income taxes and correction for
changes in consumer prices) were 4.3 percent above a year earlier. This was the
largest year-to-year increase in real spendable earnings since the series became
available on a monthly basis in 1964.

AUTOMOBILES AND CAPITAL GOODS

Domestic Auto Sales: In the last three months (June-August), new domestic
car sales have averaged 9.3 million units at a seasonally adjusted annual rate.
This is nearly a 20 percent increase over a 7.8 million sales rate in the comparable
three-month period a year earlier. Elimination of the excise tax and the vigorous
economic expansion have been contributing factors.

Investment Survey : The latest Commerce-SEC survey calls for a 9.7 per pat
increase in plant and equipment spending. 1972 over 1971. This compares wit,' an
increase of less than 2 percent between 1970 and 1971.

Leading Indicators of Capital Spending : Contracts and orders for plant and
equipment and new capital appropriations by manufacturers have both increased
more than 25 percent over the past 12 months.

Capital Goods Orders: Total new orders for durable goods industries in the
last three months are up 21 percent from a year earlier. New orders in the ma-
chinery category (excluding electrical) are up 20 percent. Machine tool orders
in the May-July period of this year averaged 40 percent above a'year earlier.

The long-run benefit to the economy of the APR system and the job develop-
ment credit is of major importance. Depreciation reform and the credit for new
investment are long-run structural improvements designed to improve produc-
tivity and long-term economic growth. ADR and the investment credit provide
a needed strong incentive to investment to convert innovations of research into
actual technological progress, more production, and more jobs. Further, the taxa-
tion of productive capital goods in many industrialized nations abroad is sig.
nificantls lower than in the United States. The investment credit and ATM de-
preciation rules have substantially improved our competitive position by reduc-
ing the relative capital costs for U.S. businessmen.

Mr. VANIK. Mr. Chairman, your predecessor, Mr. Secretary, last
year told lis that we should repeal the excise tax on motor vehicles. a
revenue loser of another $3 billion. Now when we combine the Treas-
ury loss of asset depreciation revenue and repeal of the motor vehicle
excise tax we have $6 billion loss which would have handled almost
several of these very important programs. We were told at that time
that this would create a great many jobs, that for every 100,000 ad-
ditional automobiles, there would he 24000 jobs. We find today there
Are fewer people working in automobiles on a month-by-month basis
compared with last year, so we have lost the $3 billion and we have lost
about 20 percent of the jobs.

I don't suppose we can call your predecessor here to account for his
statement, but that was made very, very clear to this committee that
these tax losses would be a job - creating device, that the impact would
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be tremendow and that there would be increased sales with increased
jobs and the whole economy would enjoy a tremendous stimulation of
energy and productivity because of the actions

Secretary Sit tyrz. We believe that has taken place.
Mr. VANIK. What about the jobs?
Secretary SI HIM. The jobs have increased in the past year by

about 2.5 million-2.5 million.
Mr. VANIK. In the automobile industry, Mr. Secretary, I am talk-

ing about the effect of the $3 billion excise tax loss on jobs in the auto-
mobile inciastry. My figures indicate there has been a decrease in the
automobile industry and the ina,:hine tool industry. That is the state-
ment I have. What is the answer to that question ?

Secretary SHULTZ. The answer to that question is that any industry
as large and as pervasive as the automobile industry is in this country
has an impact. When it really starts to expand, it has an impact on
the whole economy. It would be nice if we could talk here of employ-
ment in the four major automobile companies as such and confine it
to that. But I think the fact of the matter is that their suppliers, their
dealers, the impact throughout the community and so forth, are part
of a general movement that starts in the economy.

In terms of the overall result, I think what we seeand as I said
earlier, it is hard to always pin these things wn exactlybut we
see an increase of about 2.5 million, which is gigantic from any
standard.

Mr. VANIK. What is the fact today with automobile employment
compared with comparable periods of last year?

Secretary SUULTZ. It depends on how you define it.
Mr. VANIK. I count jobs. I use the same definition Secretary Con-

nally did. Am I correct that there are fewer people working in the
automobile industry?

Secretary. Simurz. I have not studied these figures exactly but it is
my impression if you take a definition of "automobile employment"
meaning the number of employees on the payrolls of the four com-
panies, that you are correct. If you were to advance the proposition

ithat that is the extent of the impact of the automobile industry on
employment in this country, I would have to disagree.

I think it is so widespread that the surge that we have had in the
automobile industry must be very helpful in the overall surge in the
economy that we have seen in the last time.

Mrs. GRIFFITHS. If the gentleman will yield to me, I think there are
40,000 fewer people working in the four companies' assembly plants
now than there were last year. But, I am sure the Cleveland steel-
workers and glassblowers are all at work.

Mr. VANIK. I have one other question, Mr. Chairman.
What do we mean now on the rate of joblessness with respect to full

employment?
Secretary Sircrtaz. We have a convention of a 4-percent unemploy-

ment rate. The main thing, of course, in calculating revenues is that
you have to translate into the national income and personal income,
corporate income, and so on, in order to get your revenue estimate
associated with that geneKal level of economy.

Mr. VANIK. A year has now passed since we were to achieve that
level. Ilow are you projecting or achieving that?
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Secretary Siturz. There is reasonable expectation that when we get
to the end of this calendar year, the unemployment rate will be in the
neighborhood of 5 percent. Also we think the economy will be continu-
ing its present strong expansion and so that we should see a continued
downward movement in the unemployment rate. How long it will take
to get down to the 4-percent level, I think, depends on many things, not
only the general surge of the economy, but whether or not we success-
fully devise methods that will be helpful where unemployment is par-
ticularly acute, such as the employment of new, young entrants to the
labor force.

For this reason, the administration has been strongly supporting a
youth differential in the law and I am happy to say the House passed
that amendment and it will be part and parcel of the answer to your
question.

The CHAIRMAN. Mr. Waggonner will inquire.
Mr. WAGGONNER. Thank you, Mr. Chairman.
I want to say anything we do to consolidate the mass of categorical

programs we have and provide more efficiency and economy in this
administration will be worthwhile. We have duplication and the ad-
ministrative cost is too high.

At the Federal and local levels we have many people whose salaries
are being paid by categorical programs and whose jobs, in my opinion,
could be consolidated.

I would like to know how the administration defines "nonpublic" in
providing a tax credit to nonpublic schools. What constitutes nonpub-
lic schools?

Secretary SHrrurz. Basically it has to do with the extent to which
funds to be used to operate come from nonpublic sources.

Mr. HICKMAN. What we are talking about are the not-for-profit
schools that do have at the moment a charitable deduction, which de-
pends upon their being nondiscriminatory as far as admissions policy
is concerned.

Mr. WAGGONNER. But at the moment you say they must havea chari-
table exemption ?

Mr. HICKMAN. Yes.
Mr. WAGGONNER. Under present guidelines, whether present law

speaks to it or not, what are the criteria for this charitable exemption?
Mr. HICKMAN. In general, to get the charitable exemption they must

be de'-oted to some charitable purpose, which in this case is usually for
education, and there must be a non-for-profit status in the sense that
the income or the profit, the net returns from the operations, do not
accrue to any particular individual, but reside in the activity itself.

Mr. WAGGONNER. You are saying the parents or the students would
be eligible in such schools if it is a nonprofit educational operation and
operated on a nondiscriminatory basis?

Mr. HICKMAN. That's right.
Mr. WAGGONNER. I want to get this point clear. Do you advocate both

refundable and nonrefundable tax credits?
Secretary Swum. Yes, we support the bill as understood in the com-mittee print.
Mr. WAGGONNER. Do you feel that in supporting refundable credits

that the net effect after a while will be to complicate the problem fur-
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ther and cause students who are presently enrolleu in public schools
to move to so-called private, nonprofit schools

Secretary SMULZ. I would not expect there would be any particular
flow. You do make it a little less expensive to go to the nonpublic school
by this device. To that extent you would perhaps stem the decline of
the nonpublic school.

Mr. WAGooxxEn. Do you advocate a ceiling on the income of the par-
ent of a nonpublic school student who will be eligible for this credit ?

Secretary Suuurz. Yes, we think it a credit should be phased out at
the $18,000 income level. That is sort of the touchstone of that.

Mr. WAGGONNER. That brings us to the crux of the problem as I
view it. Are you talking about the welfare program for needy persons
or are you really talking about doing something for education? I don't
see how you can really say you are really interested in providing for
the needs of nonpublic education when you are going to determine the
benefit on the basis of the parent's income.

Who are you trying to help? The low-income individual or non-
public education?

Secretary Siitim. We are trying to help both, but we have the view
that the parents with relatively high incomes who choose to send their
children to nonpublic schools have the wherewithal to provide that

Mr. WAdaoNNER. Then we are going to increase enrollment in non-
public schools, taking them from public schools, because you are going
to give an incentive to low-income people to take their youngsters out
of public schools and to enroll them in nonpublic schools.

Secretary Snui.ri.. I think all we are doing is shifting the present
very large incentives away from nonpublic schools. The problem is
nonpublic schools have been declining drastically in their enroll-
mentlargely because of school closings, as I understand it. All of the
incentives now are toward the public school except that many parents
feel the nonpublic school has some special advantages and they forego
the material incentives in order to send their children there now.

We are trying to rearrange slightly the material incentives, and this
rearrangement is toward the nonpublic school.

Mr. WAncoxxr.n. Congressman Carey sets forth in his proposal, a
fact or figure, whether or not it is a fundamental assignment, that
we have something in excess of 5 million youngsters in nonpublic
schools. When, if ever, have we had more youngsters in nonpublic
schools ?

Secretary Srtui.rz. I don't have the number.
Mr. CAREY. If my colleague will yield, I think I can answer the ques-

tion about the increase in enrollment as a result of Federal financing
and the question of the present numbers. In 1965 the number of non-
public schoolchildren exceeded 7 million. Today is less than 6 million.
People have left the nonpublic school system in those numbers, setting
aside the increase in population.

So I think the proof positive is there. In 1965 when we began for thefirst time to assist nonpublic sc .00ls through supplementary educa-
tional benefits, through loan of textbooks and so forth, the charge was
made this would cause an exodus from the public schools. This has notbeen the result.
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Neither a textbook nor remediation program nor any kind of inci-
dental benefit will cause the children to leave the public schools to go
0 the nonpublic schools: $200 does not begin to cover the total cost of

educating a child. If a nonpublic school were to accept more children
because of the tax credit feature, they would not be able to accommo-
date these additional children.

There is nothing in this bill or, to my knowledge, anywhere else, to
cover the cost of a capital structure to make additional facilities avail-
able if the parents did want to avail themselves of nonpublic school
enrollment as an added feature because of this bill. In other words, the
record of the exodus from the schools as well as the economics of the
problem do not lend themselves to any net exodus from the public
schools into nonpublic schools as a result of this legislation.

Secretary RICHARDSON. May I just add that in the decade from 1960
to 1970 there was an increase in public school enrollment from about
36 million students to 46 million students, or an increase of 27 percent.
During that same decade, there was a decrease in nonpublic school en-
rollment from 5,675.000 to 5,600,000, or a decrease from 13.6 percent of
total enrollment to about 10.9 percent. This is, of course, the trend that
has given rise to the concern expressed here today.

Mr. WAGGONNER. Mr. Secretary, you and I have had many friendly
discussions and see many problems of education in the same light, so
am not an adversary. I am just attempting to get some answers here.

How would you respond to the thinking of the public school com-
munity that to provide this tax credit, refundable and nonrefundable
to the parents of nonpublic school students is to take away support
from public education and to entice people away from public educa-
tion into private schools? They contend that public education is there
for the youngsters of these families for whom we talk about providing
a tax credit. That they don't use the public schools is their decision.

Secretary Itrcirminsorr. I would say. Mr. Wageonner, that if we
were in a situation where the effect of Federal action would be to en-
tice people away from public schools and to private schools that I
would view the desirability of Federal action in a very different licrht
then than where the problem is the reverse. The current trend is one
of progressive disappearance, of nonpublic schools, particularly in the
inner city where the parochial school system has been carrying a con-
siderable percentage of the overall load. As far as we can reasonably
and constitutionally do so, we should check that trend.

If we do not do so. then parents of all public school children will
have to assume the additional burden of educating children now going
to nonpublic schools through increased school taxes and at the same
time we will have reduced the strength of the total school system by
the elimination of one of its pluralistic elements.

Mr. WAGGONNER. There is a pilot program in operation, I believe in
New .Tersey funded by the Office of Economic Opportunity, which
provides tax credits for the so-called disadvantaged children of low-
income families in the ghettos in the inner cities. Has there been any
constitutional challenge to that pilot program and what can we cite in
the way of educational achievements as through this pilot program?

Secretary RICHARDSON. I am not aware of a constitutional challenge.
I will supply for the record an evaluation of it to date.
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Mr. WAocONNEn. Would you do that please, Mr. Secretary?
(The information referred to follows:)

I believe, Mr. Waggonner, that the pilot project to which you are referring is
the Office of Economic Opportunity experiment in income maintenance called
the "New Jersey Graduated Work Incentive Program." This experiment did not
deal with tax credits to disadvantaged children of low-income families, but
rather was an attempt to focus on the question of the work response of male-
headed families to a negative income tax type income maintenance program.
This experiment, and three others like it sponsored by 0E0 and HEW, was de-
signed to test programs that are consistent with the basic concepts of the Presi-
dent's proposed Family Assistance Plan. Preliminary results from the New
Jersey experiment have provided support for the Family Assistance Plan
method of welfare reform.

We have not tested any method of providing tax credits to disadvantaged
children for educational expenses.

Mr. WAGGONER. Thank you, Mr. Chairman.
The CHAIRMAN. Mr. Byrnes.
Mr. BynNEs. There is one thing I wish you would ponder. You

advocate a refundable credit and I gather it is also recommended that
the credit should apply to fees or charges of that nature if they are
in public schools; is that correct 1

Secretary Siruim. No, sir; we recommend that that be studied, but
we did not make that recommendation.

Mr. WEINBERGER. We suggested this is a list of matters the committee
might want to consider, Mr. Byrnes.

Mr. BYRNES. I am glad to hear that because it seems to me with
the ingenuity that is being exercised by Governors and mayors, it
would be a relatively easy thing if that became the law, and particu-
larly if it were refundable to simply have every public school child
he assessed a $200 fee. It is not going to cost anybody anything, except
for Uncle Sam and the U.S. taxpayers.

I think we have to be a little careful of that combination.
Mr. WEINBERGER. We would certainly not disagree with that.
Mr. 131-nNEs. We would not want to see the application of it to fees

to public schools.
The CHAIRMAN. Mr. Corman will inquire.
Mr. COI:31AX. Did I understand you to say a while ;go that elemen-

tary and secondary schools, by direct appropriatio:is, received about
$75 per student ?

Secretary SHULTZ. Yes.
Mr. CORMAN. Can you tell me why we would anticipate spending

two times as much as we do in public schools?
Secretary SHULTZ. One was the amount of direct Federal payment

here. We are talking only about the direct Federal payment and,
second, there is the Federal subsidy to local public schools derived
from the tax system. There is a tax deduction now for public school
tuition since the property tax is the method by which the public schools
are supported and you deduct it in your income tax.

We estimate that to average on the order of $65. This does not take
any account of the direct and proper expenditures per pupil on educa-
tion by State and local governments.

Mr. CORMAN. I would assume that would be another forum if they
wanted to decide to support them or public schools, but the amount

83-453-72pt. 1 S



56

of money we are putting into education directly, the amount of loss
of revenues from deduction for real property taxes, of course, falls
quite unevenly because well over half the taxpayers use the standard
deductions, so the benefits of the deduction of State taxes go to prob-
ably less than half the people in the upper tax brackets, but I think
the average parent probably just gets that $75 direct outlay.

It would seem to me we ought to give some thought as to whether
we want to go that much overboard with Federal dollarsmaybe $200
per capita would be the rational amount, but we would have to do a
lot of refiguring if we upped it by some two and a half times or so.

As I understand the cases now that involve real property taxes and
you talked with Mrs. Griffiths about how we get property tax relief,
none of those prohibited the use of statewide property taxes for financ-
ing education. The prohibition would be in differentials in local taxes
Isn't it correct that it would be no business of the Federal Government
if the State decided to finance education at the State level with a
statewide real property tax ? That would not be our concern, would it ?

Secretary Situurz. I agree with you.
Mr. ConNtAx. We really do not anticipate trying to tell the States

how they will raise revenues to pay for the public service they provide.
whether they do it by sales taxes, real property taxes, or any other kind
of taxes.

Secretary Strum. I would put it this way. If there should he a de-
cision that local property taxes are not an equitable and permissible
basis for supporting public education, then there is a problem. How
should that problem be solved ? There is a large sum of money on the
order of $20 billion, I guess, raised for public education around the
country that way, and perhaps the best, answer would be to let each
State struggle with its problem and let it decide to do whatever is the
best thing to do or what the right way would be to have the Federal
Government involved in it somewhat to some degree. We are trying to
study our way through that set of issues.

Mr. CORMAN. Is it your present thinking that the Federal Govern-
ment will say we should bear a share of the cost of education, but that
it would not be conditioned on how the State financed the balance of
the cost as long as the State did it ?

Secretary Sururz. It is certainly a possibility that you might put a
condithn in depending upon your analysis of how much of a problem
the property tax is. The President's view is that the property tax, as
it has risen in its amount. poses a special burden particularly on older
people and it would be desirable to move away from that tax and to
other forms of taxation.

Secretary RICHARDSON. I might add there, too, Mr. Corman, that all
the studies I have seen suggest that a disproportionately greater share
of the property tax is borne as you go down the income scale. It is a
highly regressive tax, considerably more than any other tax in com-
mon use.

If the Federal Government were to bs involved in assistance to the
States in overcoming reliance on the local property tax, it might well
provide that Federal funds be conditioned upon the States choosing
some form of tax other than the property tax.

Mr. ConmAx. Mr. Secretary, I agree with that completely. I hope
that is the result. When we passed revenue sharing there was vigor-
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ous opposition to our using that measure to encourage the growth of
State income taxes. That is why I was concerned about tins.

Could I ask if you have any figures on the growth of nonpublic
school areas where the schools are under desegregation orders by thecourts?

Secretary RICHARDSON. We do not have those figures here, but we
can make them available for the record.

(The information referred to follows:)
Figures for the growth of non-public school areas where the schools are underdesegregation orders by the courts are not available; however, we do have

available figures which show non-public school enrollment by State. The follow-ing table represents non-public school enrollment for school years 1961-62.
1965-46, 1968-69, and 1970-71, for the 12 States of the Southeast where most
couft-ordered desegregation has taken place.

NONPUBLIC SCHOOL ENROLLMENT BY SCHOOL YEAR

1961-62 1965-66 1968-69 1970-71

Alabama . .... 28,342 30,350 26,302 54, 776Arkansas : 11, 767 13, 252 11, 094 12, 185Florida. ----_= ....... ... ------------------ ---- . ------ - 77,859 94,381 111,500 124,571Georgia 24,386 29.147 28, 931 32, 678Kentucky
86, 605 93,428 77,526 63,023Louisiana

124,969 142,822 131,903 142,745Mississippi- - ---- --------------- 16, 351 21.521 20,581 67,327North Carolina- -------- ....... _ ......... 16,671 22,603 20,166 28,679South Carolina.:
13,507 16,424 21, 935 31.011Tennessee
30, 324 35, 167 34, 872 34,737................. ....... .... . ... .. 51,156 62,834 58, 570 65,939West VI rgl nia ... - ......... 16,737 14,701 13,777 11,744

Total, Southeast 498, 574 576, 680 557,157 669,415

Source: National Center for Educational Statistics,

Mr. COWMAN. I understand that this tax credit would not be avail-
able to charitable institutions if there is discrimination.

Secretary SHULTZ, That is, in order to have the status of a charitableinstitution.
Mr. CORM.% N., For instance, if a school gives preferential rights to

Methodists, would that constitute discrimination which would pro-hibit the granting of the tax credit ?
Secretary SIIULTZ. Let me read to you from the Internal Revenue

Service regulations on that. What is referred to is a racially nondiscri-
minatory policy as to students, which means: "Tile school admits
students of any race to all the rights, privileges, programs, activities
generaily accorded or made available to the students at the school andthe school does not discriminate on the basis or race in administering
its scholarship programs, loan programs, and other school-administered
programs."

Mr. ComIrAN. The prohibition goes only to religion rather than sex.Mr. WAGGONNER. Would that be in conflict with the civil rights lawof 1964 to allow because of sex? Sex is one of the factors in the 1964law. Religion is a factor.
Secretary RICHARDSON. I think that is a good question, Mr. Wag-gonner. The application of the 1964 law to admissions policy may gobeyond the Internal Revenue regulations. The problem essentiallyis one of establishing discriminations. The school may, of course, be
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a school for boys or girls without being deemed discriminating. This
is a question, of course, with respect to the application of the recent
Education Act to colleges and universities. I'm not certain how we can
get into the question of sex discrimination in admissions in private
elementary and secondary schools.

Mr. WnonoxNEit. We have in higher education.
Secretary RICHARDSON. This was dealt with by Executive order as it

relates to employment and in the recently signed higher education bill.
Mr. COWMAN. If we draft this bill, what would be your recommenda-

tion about prohibiting religious discriminationjust as apparently
we have racial discriminationas a condition of the schools qualify-
ing for the tax credit?

Secretary SHULTZ. Did you say "religious discrimination"? I would
think we would want to allow the schools to discriminate on religious
grounds. On the other hand, I think if you have a school that is set up
by a particular religion, then there is an expectation that the students
are likely to be from that religion. But if students from other religions
wish to go there, that is all right. As a matter of fact, I think the en-
rollment in the parochial schools has a very heavy proportion of non-
Catholics in it.

Mr. COR3IAN. I was wondering. whether we should address ourselves
to that. Assuming we leave the law as it is now, we will prohibit race
discrimination but not religious discrimination.

Secretary Sitinrz. This has to be thought through very carefully.
Mr. CORMAN. I would be very interested in your views, when you

develop them, as to whether we assume we do get into that at all, be-
cause that is going to be a problem.

Mr. VANnt. Was there any estimate given as to the cost of adminis-
tering this program?

Secretary Stumm. No, I don't think we did. It would be adminis-
tered by the Internal Revenue Service, and the question of establish-
ing to ..exempt status would not be any different than it is now.

Mr. VANIR. There obviously would not be any great expense involved
in administering it?

Secretary SHULTZ. I would not think so.
Mr. CAREY. Mr. Chairman, I think it is important in considering

how much money is apportioned by the Federal Government per pupil
in the elementary and secondary schools that we be careful of the $75
figure. We should recognize we have no general aid programs which
apply to all of the children in the elementary and secondary schools
in the country.

We have the handicapped. Title I moneys are in the area of disad-
vantaged students. If we took the eligible students, I think we would
find that the figure is considerably higher than $75. Is that correct,
Mr. Secretary?

Secretary RtcnAnnsolv. Yes, sir; that certainly is correct.
Mr. CAREY. As to whether we need help for the States in some form

of equalization or in the form of the .property taxes, I think it is help-
ful if we look at the project information furnished to us in the national
education finance project in Gainesville, Fla., which was funded by
HEW. In bold type they put: "Since the States are not able to alter
their fiscal ability in any substantial amount, it would appear that only



the Federal Government is in a position 'to eliminate the fiscal varia-
tions among the States insofar as education is concerned."

What we are saying here is that at some point in the future there
isn't any question that we have to eliminate the variables, to eliminate
the disequilibrium that exists in financing education among the States.
As Mr. Conable said, there will be a considerably greater role for the
States. That being the case, we know the per pupil commitment will
increase. It would be dreadful, I feel, if the local school districts had
to absorb in their er,ioliment another 10 percent of the children who
are now receiving education, particularly because a basic sacrifice is
being made to keep those children in schools at a large saving to the
taxpayers in general.,

It would appear that the public school sector is one we can hold onto
through minimal assistance if we can keep it going. It is one economy
we know we can depend on.

Secretary SHULTZ. I would take exception to your statement only in
that it seems to me the objective of intrastate equalization does not
necessarily imply any Federal role.

Secretary RICHARDSON. Mr. Carey's statement quoted from a refer-
ence which also referred to equalization among the States. If that
were to be considered as a alid objective that needed to be undertaken,
an issue not yet ruled on by any court., then presumably only a Federal
tax source could deal with that problem.

Secretary Simurz. I used the word "intrastate."
Mr. CAREY. The financing applied to both intrastate and within the

State equalization necessities with regard to the five States wit! lehighest net income and expenditures about $2,000 per pupil and the
five lowest States with expenditure of only $574; if the court applied
the Serrano principles inside these States, it wouldn't be too long be-
fore the court looks at the State-to-State problem on the same basis, soI think we have to be prepared for a vaster, more effective way of
financing education with Federal money.

I agme with my colleague in Louisiana that passing the interim leg-islation would be helpfulall the more reason why we should keep in
existence those alternative methods that would have the effect of sav-ing some money to public school districts and, namely, public schools.I want to thank the Secretaries and Mr. Weinberger for their verycogent and positive approach to th:s problem. They have certainlyremoved the issue from partisan considerations and, I might add, po-litical considerations.

Mr. 1VAGOONNER. As related directly to this proposal, the problem
iis not that simple, intrastate, where the States distribute funds on aper pupil basis and distribute other funds on the basis of an equali-

zation formula, many of these States distribute this money without re-gard for the number of students in nonpublic schools.
The public school educational agency still gets 3n an educable basis

their pro rata funding for educable regardless of whether they are apublic school or whether they are in nonpublic school, so this is not justa simple question.
Mr. CORMAN. This is the first time I have heard the administration

advocate a negative income tax for a specific purpose. I understand
a refundable credit is just that. Do you anticipate the use of a negative
income tax to accomplish any other social or political objectives?
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Secretary Siitrurz. No.
Mr. Co RmAN. Is that because it places the highest priorityof a child's

need on private education, or is there some other purpose just as im-
portant ?

Secretary Snurm. The reason is you start with this problem and
you have an approach that seems to be usable, workable, able to be
implemented fairly readily. Then I think when you look at the bulk
of it. you see for reasons I think Mr. Carer developed very well in his
questioning, that if you don't include some refundable method, you
really have not quite picked up all the four corners of the problem.

Mr. CORMAN. You would agree with me that food and shoes are more
important. It is not because of the child's need that we arrive at this
result?

The CHAIRMAN. Are there any further questions? If not, we thank
you again, those of you at the table, for being our witnesses this morn-
ing and being helpful to us.

Without objection, the committee will adourn until 10 o'clock in the
morning when we will begin with our public witnesses.

(Whereupon, at 12:55 p.m. the committee adjourned, to reconvene
at 10 a.m., Tuesday, August 15, 1972.)



TAX CREDITS FOR NONPUBLIC EDUCATION

TUESDAY, AUGUST 15, 1972

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,

Washingtor, D.C.
The committee met at 10 a.m., pursuant to notice, in the committee

room, L ..igwortl. House Office Building, Hon. Wilbur D.. Mills
(chairman of the committee) presiding.

The CHAIRMAN. The committee will please be in order.
Our first group of witnesses this morning is a panel led by Rabbi

Morris L. Sherer of the Citizens Relief for Education by Income Tax.
Will those on the panel please come to the desk. We will ask Rabbi
Sherer to sit in the middle chair if lie will. We are pleased to have you
with us this morning, and if you will identify yourself for the record
and those at the desk with you, we will be glad to recognize you.

STATEMENT OF RABBI MORRIS L. SHERER, PRESIDENT, CITIZENS
RELIEF FOR EDUCATION BY INCOME TAX (CREDIT); ACCOMPA-
NIED BY RICHARD THOMSEN, NATIONAL ASSOCIATION OF IN-
DEPENDENT SCHOOLS; EDWARD R. D'ALESSIO, LIVISION OF
ELEMENTARY AND SECONDARY EDUCATION, U.S. CATHOLIC CON-
FERENCE; IVAN ZYLSTRA, NATIONAL UNION OF CHRISTIAN
SCHOOLS, EXECUTIVE DIRECTOR, CREDIT, AND MEMBER OF THE
PRESIDENT'S PANEL ON NONPUBLIC EDUCATION; 4EV. FRANK H.
BREDEWEG, C.S.B., NATIONAL CATHOLIC EDUCATIONAL ASS- CIA-
TION; AND AL SENSKE, SECRETARY OF ELEMENTARY AND SEC-
ONDARY SCHOOLS, LUTHERAN CHURCH-MISSOURI SYNOD

Rabbi SHERER. Thank you, Mr. Chairman and members of the
committee. My name is Morris L. Sherer. I represent the Aguda th
Israel of America, Commission on Legislation and Civil Action. But
today I speak as president of CREDIT, Citizens Relief for Education
by Income Tax, a nonpartisan organization representing the parents ofthis Nation's 5 million nonpublic s hool children who are studying in
our schools.

We have accommodated the committee's request and have con-
solidated our statements. We would like permission to submit our full
written statements for the record and any additional written materiel.

The CHAIRMAN. You have that permission. I want to publicly
thank you for the very fine job you have (lone of coordinating and
consolidating this testimony. It looks as though it will enable 11:; to
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complete our hearings with about 3 additional days beyond this week
in September. That, of course, means that we are in a better position
to expedite consideration of the bill,

(The statements referred to follow:)

STATEMENT OF RABBI MORRIS L. SHERER, PRESIDENT, CITIZENS RELIEF FOR
EDUCATION BY INCOME T.tx (C.R.ED.I.T.)

Mr. Chairman and Members of the Committee: I wish to express to you the
appreciation of the parents of this nation's five million nonpublic school students
and our own gratitude for this early opportunity to address this committee on the
subject of tax credits.

I speak today as the President of C.R.ED.I.T.Citizcns Relief for Education
By Income Taxa multi-faith coalition of nonpublic school leadership from every
part of the country which has the cumulative effect, of representing ninety-five
percent of the nation's five million nonpublic school children. On our Board of
Directors, some of whom were unable to be present here with us today, we have
representatives of each of the following nonpublic school groups the Jewish,
Catholic, and Lutheran schools; Citizen's for Educational Freedom; the National
Association of Independent Scipio Ls; the Episcopal and Christian schools; the
National Catholic Education Association.

The very nature of the composition of this C.R.ED.I.T. coalition sLould serve
as a dramatic disavowal of a popular fallacy that the problem of nonpublic edu-
cation is basically a Catholic issue. As the composition of this coalition indicate.
the nonpublic school problem is not a Catholic issue nor a Jewish issue nor a
Lutheran issue. It is an American issue. At stake are basic principles striking at
the very heart of the American way of life that we all cherish so dearly.

We are here today on behalf of millions of our parents fighting to sustain a
basic freedomfreedom of choice education. This is the real issue. We believe that
the right of a parent to choose the place and form of education for his child is a
right guaranteed by the Constitution. Today iowever, in the face of spiraling
costs, ever-increasing tuitions, financial strangulation, this "freedom of choice"
becomes a mete myth in the face of the cold realities of harsh financial pressures.
The moment that we compel a parent to send his child to a public school, not by
constitutional coercion but by pocketbook persuasion, for all practical intents
and purposes, we have destroyed the possibility of open educational choice which
has been a hallmark of our nation from the very earliest times.

Parental exercise of free choice in education is now at its own "Little Big Horn."
ft faces possible, some say "certain," extinction. Every day on the average of one
and one half nonpublic schools close. Enrollments are dropping at the rate of six
percent per year. With these school closings and enrollment losses, we believe the
fabric of this great nation is just that much more rent.

We will not belabor what we believe to be the important contributions of the
nation's nonpublic schools. Suffice it to say that we have trained good citizens; we
have provided a spirit of healthy competition and alternative education: and we
have made a significant contribution to the moral fabric of the United States. If
this natioinu dynamism that is nonpublic education is allowed to list seriously, or
worse, sink, then we propose that this nation will have sustained a great and
unnecessary loss.

As our parents find themselves no longer capable of carrying the entire cost of
nonpublic education, we believe that the ramifications of this inability are felt
in many and oftentimes very different ways.

While much of the focus has been placed in the past upon the problem of
Catholic schools only, most probably because they are, indeed, the largest sector
of nonpublic education, the recent report of the President's Panel on Nonpublic
Education made certain to point out in its final report that "the problem is not
exclusively theirs." "Ten years ago," the report continues, "only a quarter of the
nation's independent schools were operating with deficits; by 1971 the figure had
doubled, and about twenty-five private (non-sectarian, independent) schools have
closed their doors since 1968." Newsweek magazine reported in January that
"most (schools) have been caught in a vicious circle: rising costs dictate increased
tuition which, in turn, serves to deflate enrollments."

We fully realize that there are a few regions of this country where the total
elimination of the nonpublic schools of the area would not likely result, in any major
fiscal trauma for the political and educational sub-divisions effected. However, the
declining nonpublic school enrollments become more significant when considera-
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thin is given to the areas of concentration. These areas consist of the tight in-
dustrialized and urbanized states of: New York, Pennsylvania, Illinois, California,
Ohio, New Jersey, Michigan and Massachusetts. These states are already heavily
encumbered by costly public services, with a serious financial crisis a distinct
possibility.

In the state of New York, more than 800,000 children are enrolled in nonpublic
elementary and secondary schools. The city of Chicago, Illinois, has 175,374
children enrolled in nonpublic schools. At an average cost per pupil in the Chicago
Public School System of $862.00, nonpublic school parents are saving the taxpayers
8151,172,000 per year by continuing to send their children to a school other than
public. In Ohio, 315,000 students are in schools other than public. It has been
e,timated, for example, that the cost to the Cleveland taxpayer if the nonpublic
schools were to in large measure cease to operate would be approximately six million
dollars, an amount to be totally absorbed by increased taxes.

Mr. Chairman, and Members of the Committee, we can today, however, assure
you that the problems of free exercise of choice by parents and their financial
ability to make this choice in favor of alternative, frequently value-oriented
education, is in a state of grave emergency.

Oily some type of government intervention stands a chance of reversing this
hellish cycle of enrollment losses, which ultimately result in school closings., This
committee has presently before it legislation which stands a good chance, even an
excellent chance, of reversing this unhealthy decline in nonpublic education.

We do not attempt to lay the problems of nonpublic education at the doorstep
of finances only. We admit to certain other problems which also have a role to
play in the decision on the part of parents to send their children to the public
schools. But from every study and every survey which we have seen, we are con-
vinced that the financial considerations, the problem of coming up with enough
money to pay the children's tuitions, is the overriding cause of the inability of
parents to continue to exercise the freedom of option.

The past five years has seen the average tuition in Catholic elementary schools
nationwide rise from a range of $35-$85 to a range of $100-$250. In t.,atholic
high schools, the average tuition range has escalated from a range of $100-$250
in 1969-70 to a range of $3504600 in 1971-72. The average day school tuition in
private, non-sectarian day schools has risen from $1,200 in 1967-68 to $1,700 in
1971-72. In Jewish schools, the average tuition has grown from a range of $00 to
$1,000 in 1961 to a range of $400-$1,800 in 1971 depending on the area and the
availability of scholarships,

As an example of the cause-effect relationship between increasing tuitions and
decreasing enrollments, in Ohio, during the two years of state reimbursement for
teacher salaries, the yearly enrollment decline was a mere 2.5 percent. As a result
of the 1971 Supreme Court ruling in the Pennsylvania and Rhode Island cases
invalidating such forms of assistance to institutions, it was necessary for the
nonpublic schools of the state to increase tuitions a minimum of $100 per student.
Last year the enrollment loss was 14.5 percent. One state, Minnesota, has had
tax credit legislat n in effect for more than a year. The enrollment loss being
sustained in that tate is below the national average.

I hope, Mr. Cluarman, that the ease for the immediacy and depth of the problem
has been made. Let me now speak to our hopes and the hopes of millions of our
parents in this regard. Education is the concern of every person and of all govern-
ment agencies wh.ch service the general public. In the instance of nonpublic
school parents, restrictive state laws and the nature of the nor mblic educational
,ystm within the constitutional framework mandate that the response by
government must be at the federal level.

It as of national concern that all families, regardless of their particular town,
city, or state, have a realistic chide( of schools for their children. This fimdamental
light of parents to exercise this freedom of choice is generally acknowledged and
has been often upheld by the courts. Likewise, it is axiomatic in our country that
citizens are guaranteed freedom to practice their religion. Understandably, many
people and some courts are only today confronting the relationship of religion to
formal education. We have no doubt that the rights of each arena will be properly
interpreted by the processes of law. But we must state that "education" does not
necessarily mean "public education" and that "support" does not mean
"establishment."

We appear here before this Committee in support of the various and many
proposals which would provide to the parents of children in nonpublic schools a
tax credit for a portion of the tuition which they pay.

We believe these proposals to meet all the criteria which has been established
by the courts for adjudicating their ultimate constitutionality.
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We believe that in the ratios and proportions of the legislation under eonsidera-
tkm, such tax credits would sustain and, indeed, give life to the right of parents
to choose the form of education they wish for their childran.

Our organization has attempted to inform and educatt the parents of children
in nonpublic schools of the advantages of the proposed tax credit legislation. In
so doing, we have found in most of our parents a renewed hope for the ultimate
financial viability of their freedom of choice. Although the overwhelming nutigulty
of federal court decisions in matters relating to nonpublic education, from Pierre
vs. Society of Sisters in 1925 to the Alln case in 1908 and including the Yoder
(Wisconsin Amish) case this year have been favorable, the string of judicial set-
backs of the last twelve nboiths has kit our parents confused, frustrated, and
even alarmed.

I have attempted to be honest and forthright in my remarks this morning to
the committee. In this spirit, let me say that while we recognize tax credits appear
at this time to be the most viable avenue of assistance available to our parents,
we recognize some of the problems inherent therein.

We recognize the difficulties in working within the framework of the tax laws.
Yet the courts have left our parents little hope for relict* in any other manner. In
certain instances the courts themselves have suggested the tax credit approach.

We recognize that all of the various proposals currently before this conimittee
would be of little benefit to those who are too poor to pay taxes. This very impor-
tant group of people constitute four per cent of our nonpublic school parents.
They have been and they will continue to be the beneficiaries of educational
opoortunities regardless of their ability to pay.

We feel that the arguments for tax credits are strong, They meet the stated
constitutional criteria, of having a stated secular purpise; they would do nothing
to advance or inhibit the cause of any one particular religion: and, they would
not result in excessive entanglement between the church and state. The rela-
tionship resulting would be between the individual parent-taxpayer and the
government as taxing unit. Certain classes of people do already receive tax credit
benefits. We merely ask the members of this committee to extend the range of
benefits to nonpublic school parents.

In conclusion, then, Mr. Chairman, Citizens' Relief for Education by Income
Tax seeks fair and equitable treatment under the law for all citizens. Our parents
pay a double tax. They willingly and uncompromisingly support the public
education system within their community. For years they have equally willingly
supported their alternate choicethe nonpublic school to which they sent their
children. Today there is no less of a will for the spirit is willing, but the cash isweak, In the name of five million nonpublic school children, we urge this com-
mittee to give serious and favorable consideration to a system of tax credits for
nonpublic school parents.

STATI:NINNT OF Rs:v. Ftt txi: II. BREDFAVFG, C.S.B., NATION U. C VTIIOLIC
EDUCATIONAL ASSOCIATION

Ot:x.ri.mmEN: We are grateful for this opportunity to address the Ways and
Means Committee regarding federal aid to nonpublic elementary and secondary
education. The National Catholic Educational Association is the professhmal-
educational association for Catholic schools, reflecting on the elementary and
secondary level more than 10,000 schools and over four mill.on I, ipils. Alsoreflected are more than 3,000 chief administrators such as school superintendents
or board of educatlim members, and more than 158,000 full-time teachers. Clearly,
federal aid to education, in this instance federal tax credits, is a matter of the ut-
most importance to the constituents we serve.

We are well aware of the similar interest of other private schools, both sectarian
and non-sectarian, with vluan we share the hasie belief that Ili mpublie schools
are .at integral and essential aspect of American education. We cannot speak forthem, but we do wish to join with them in their Nowel] for recognit ion and support
of the nonpublic school sector. As for Catholic schools, which educate over 80r;.
of the total nonpublic school children, we ran reflect the attitudes of the parents
and principals, the teachers and pupils, the school superintendents and board of
education members, and the many others with whom we are in constant contact.

PIIINCIPLI:S AND CONVICTIONS

While it would seem unnecessary here to discuss elaborately all of the ideological
issues involved, it does seem essential to set down a few of the basic prineiples ..od
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convictions which in our opinion justify the attitudes of nonpublic school ach mates.
Those who have given so much for nonpublic education believe that the parent
has the right to choose the manner in which his child is educated, and that one of
the realistic options available should be private schools. This fundamental right
of parents to educate their children in nonpublic schools seems to be guaranteed
by our Constitution and upheld by our courts. In order to exercise this right today,
parents need and arc entitled to a measure of economic help, especially in view of
the tax dollars they have long provided for public school use.

As to the relationship of educatin and religion, since about 95% of these pupils
are in church-related schools, nonpublic school parents and educators see an
educational process which not only serves the general welfare by providing a
quality secular education. but also serves greater personal anti social causes by
integrating religious valu.4 into the enlightenment of young minds. Only those
parents and children who choose this arena arc in it. It is hardly a case of "estab-
lishing" or imposing a particular religious belief upon citizens who do not want it
Indeed, it is a greater danger that citizens stand to be prohibited from a "free
exercise"' of their religious beliefs insofar as they relate to the nation's educative
processes. Public education was a minority factor at best when the Constitution
was written, and it is at least reasonable to adduce that public and nonpublic
educational approaches should be today supported equally in every respect.

In regard to purely professional and academic considerations, we find very few
who do not agree that educational diversity and even competition are desirable.
In terms of the quality and progress of American education, it seems to behoove
no one to allow the development of one monolithic systetn. Nevertheless, unless a
realistic alternative is available, neither parent nor pupil have a valid option.

We will not belabor these points. However, ;t seems essential to us that they be
recognized not only as admissible but as fundamental principles of our society.,
We would firestone that they are. It is not enough to endorse them, however,
since the circumstances surrounding today's nonpublic schools call for immediate
practical consequences.

THE CATHOLIC Smoot. SITUATION

As with nost issues, there is no single and solitary influence affecting Catholic
schools today. Often it seems that only the detrimental factors have been dis-
cussed and researched. Inflation has increased co-As. Increasing numbers of lay
teachers are needed at higher salaries than the decreasing numbers of religious
personnel. Fewer parents can afford Catholic schools and fewer parents feel it
spiritually or educationally necessary. These arc real forces flowing, but they are
not the only realities.

The predominent reality is that many parents continue to struggle to afford
increasing tuitions so that their children, over four million in 1971-72, can con-
tinue to attend these schools. Enrollments have decreased, 22% over the past
four years, but the annual rate of decline indicates a begrudging inability to tut et
the burdens imposed, rather tnan panic or dissatisfaction. It would not be difficult
to docunent, if it served any purpose, numerous instances throughout the coun-
try where parents have made remarkable efforts to keep their schools open, often
after living told to de by various advisors. The annual rate of decline is ac-
celerating, however, fr, in 5.0% in 1968-69 to 7.3% in 1971-72, and the situation
is indeed critical.

The matter of Catholic school closing as further complicating public school
problems has also been discussed frequently. ;-:iirely the one million fewer students
in Catholic schools since 1967-68 have necessitated adjustment and investment
by the public sector. Another dimension seldom stressed, however, is the often
disastrous effect which the disappearance of a school can have upon the co-
unity. Relationships and activities established over many years are suddenly
dissolved. Besides the social and cultural loss economic factors such as employ-
ment and real estate are often affected. In short, life-patterns are disrupted.

Unfortunately, these disruptions sometimes take place in urban areas which
today can ill afford them. It is a fact that Catholic inner city schools have not
closed at a rate faster than the urban, suburban, or rural schools, and remain very
much involved with the educational, social, and economic aspects of 'ume urban
areas. Of the almost 11,000 Catholic elementary and secondary schools, about 13%

located in inner vity areas and about 35% are located in the critically chang-
ing netropolitan area between the inner city and the city limits. About 52(,,* of

!atholic school enrollnunit is contained within the city limits of cities with more
than 50,000 people. In reg. rd to minority groups, black and Spanish-speaking
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pupil, constituted 40% of the enrollment in Catholic inner city schools in 1970-71.
Furthermore, 35% of the black students in inner city schools were non - Catholic.

These statements are made knowing that some criticize these schools for not
contributing sufficiently to the solution of today's social problems. After centuries
of service, this is an odd charge, but we will not debate it now. What must be
understood is that the Catholic school system functions almost independently at
the parish and school level. The Catholic Church is nowhere near as monolithic
as most people believe. Whether a school can exist, and what it can do, depends
mainly upon the number of Catholics in a particular area who are willing to sup-
port it with their own vitality and resources. Naturally, children of parents who
support the school are given preference to others who do not. In spite of this,
however, there are an increasing number of non-Catholics, many of them black,
who are attending Catholic schools. Nor should it be forgottenthat many Catholics
are members: of minority groups, both today and in decades past, and continue
to be served by a system with a built-in economic equalization plan. In short,
Catholic schools are very much involved in the problems which large cities face
and their stability could be a valuable asset.

TAX CREDIT LEGISLATION

This brings us to the question of federal income tax credits and their potential
effect upon the more than four million pupils in Catholic schools. Since the intro-
duction of many tax credit bills to the Ways and Means Committee over the pastfew months, nonpublic school parents throughout the country have clearly
reflected new hope in the financial viability of their schools. Frankly, after the
many disappointing court decisions of the past few years, many were beginning
to wonder how many additional years their own school could survive.

It is well known that federal and state courts have issued either final or tem-
porary decisions which have declared unconstitutional such forms of aid as direct
aid to echools, direct aid to teachers, and direct parental grants. The only signs
encouraging to nonpublic school parents have been that most types of auxiliary
services were upheld and that the state district court in Minnesota upheld their
state income tax credit legislation. Despite the fact that auxiliary services and
materials are indeed of great assistance, income tax credits appear to he the most
likely form of aid sufficiently substantial to determine whether or not nonpublic
school parents and children may continue to exercise their educational option.
Voucher plan experiments have made no real headway, and dual enrollment
arrangements often place an additional burden on the public sector while reducing
con,iderably the school operations of the Catholic school.

Consequently, federal income tax credit legislation, which returns to the parent
a portion of the educational tax burden he presently provides for public education,
and which enables him to pay the increasing private school tuition costs, appears
to be the only solution capable of immediate, significant aid to nonpublic schools.
If it does not come, the indications are that enrollments will continue to decline
begrudgingly, schools will be forced to close, land and buildings will lay vacant
or inefficient, many wholesome and desirable community relationships established
over many yeas will disappear, and the public sector will he faced with an added
educational burden. And the tragic irony would be that nonpublic schools wanted
to he a partner all along and were willing to supply the major support for theireffort.

On the other hand, there is no doubt that if tax credit legislation is passed
providing a significant revenue component, such assistance would stabilize the
Catholic school situation for the immediate years ahead as well as enable the
evolution of a new financial structure for the future. It is not carrying the major
share of the financial burden which has become too much for parents. It is carrying
t he total share. Tuitions will continue to increase far beyond tax credits allowed.
Nevertheless, the effect of the immediate relief and continued federal participation
would make possible the development of a new shared-finances package involving
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primarily the parent, but also other parishoners, religious personnel, some federal
funds, some state funds, and hopefully other members of the local community.

To be more specific in regard to the effect of tax credits, it must be inderotood
that the 10,000 Catholic schools fall into three basic financial patterns. Elementary
schools are parish schools, funded by parish subsidies (60%), tuition and fees
(32%), and miscellaneous other income (8%). Secondary schools are sponsored bythe parish, by the diocese, and by individual religious communities. Parish and
diocesan high schools are funded by tuition and fees (61 %), parish or dioeesa sub-
sidies (27%), and miscellaneous other income (12%). Private religious community
high schools arc funded by tuition and fees (80%), and all other income (20%).
These percentages arc national averages for 1970-71. Except for high schools
sponsored by religious communities, it is clear that any major transition would be
between subsidies and tuition charges. It is putting it mildly tosay that a financialtransition is taking place.

The combination of higher costs, fewer religious, lower contributions to the
parish, the parish responsibility to service the increasing number of Catholicchildren in public schools, these and other factors arc bringing about higher
tuition charges and a lower share of revenue from parish and diocesan subsidies.In regard to costs in terms of national averages, the 1970-71 budgets for
elementary schools called for a 17.5% increase over 1969-70 expenditures. Current
figures indicate not only that this 1970-71 increase did take place, but that a30% increase was scheduled for 1971-72. High school tuition charges, which in
1970-71 averaged $243 per pupil in diocesan or parish high schools and $436 per
pupil in private high schools, have continued increasing in recent years, with
parish and diocesan school tuitions jumping 22% yearly and the more costly
private schools increasing their charges about 1214% yearly. Elementary schools
have traditionally charged very low tuitions, preferring to balance out with parish
funds, but this is changing drastically despite the often painful reactions of many
parishoners. In 1970-71, about 71% of the elementary schools charged tuitions
of les^. than $100, but during 1971-72 about 56% were charging from $1004300.
This trend must continue .tnd accelerate on he elementary level, since parish
reserves arc exhausted and the present annual amount Cannot be increased.
Tuition charges, and state or federal aid, are the only realistic sources of as-
sistance available.

CONCLUSION

It is important to note that parents and the local community do not ask to berelieved of the major part of the financial burden. They ask only that enough
help be given to enable them to maintain their schools. Federal income tax creditswould extend this aid on a national level, equalizing the opportunity to at. nd
nonpublic schools for all parents throughout the country, something which stateaid cannot do.

It is also within the bounds of reasonable speculation to project that Catholicschool will change in many respects other than financial. For example, the nationalpercentage of lay teachers on the combined elementary and secondary school
staffs has one from 40% in 1967-68 to 54% in 1971-72. Some schools alreadyhave 100% lay teachers. Many "ecumenical" schools have appeared, wherein
members of various religious faiths attend the same school. Several schools have
experimented with or implemented academic variations and innovations. Assum-ing that most nonpublic schools survive, a questionable assumption unless new
factors intervene, it is impossible at this time to conceive of the nonpublic school
cf the future and its relationship to the public sector. It is clearly the American
experience, however, that such evolutions should play out their role.

We sincerely complement those legislators and administrators who haveinstillf.4 new hope into the hearts of nonpublic school parents and pupils. We
urge that federal income tax credit legislation be expedited with all possible haste.
Many citizens over many decades have given a great deal of their dine, energy,
and resources for nonpublic schools, a cause no less needed today, perhaps neverneeded as badly.
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GENERAL INFORMATION-U.S. CATHOLIC ELEMENTARY AND SECONDARY SCHOOLS

1967-68 1968-69 1969 -70 1970 71 1971 72

Elementary and secondary
Winds . _ . . . . 12, 627 12, 305 11,772 11,352 10,829

Percent decline ,, ...-
- 2 6 4 3 3 6 4.6_:::

Enrollment . .. , .-, ,,, .... .... . 5, 199, 000 4,941,000 4, 658, 000 4, 367, 000 4. 027, 000
Percent decli to - 5 5 7 6 2 7 8

Full-time teachers..-,,_ -, . 158. 500 160, 400 163 100 166. 500 158. 000
Religious 95 230 91.000 86,260 80 600 72,400
Lay - 63, 300 69, 400 76.900 85, 900 85,600
Percent lay ..... 40 43 47 52 54

Elementary only
Schools 10,350 10,113 9,695 9,366 8,978

Percent decline 2.3 4 1 3 4 4. 1
Enrollment -. - -- - ---- ,-,-.,---- - ,-,-- - 4, 106. 000 3. 860. 000 3, 607, 000 3, 359, 000 3, 073, 000

Peic ent decline 6 6 5 6.9 8 5
Full-time teachers .... ,. .. , ... 110,900 111, 100 111 300 112,400 105.700

Religious . ... , . _ , 65,550 62,000 57,500 52,700 46. 800
Lay- --- .. ... ... ., - -_,- .. ..... - 45,400 49,100 53.800 59,700 58,900
Percent lay . , r :- r -. : 41 45 49 53 56

Pupil, teacher ratio - - - 33:1 31:1 29:1 30:1
Secondary only..

Schools.. 2,277 2,192 2,077 1,986 1.851_

Percent decline 3 7 5.2 4 4 6 8
Enrollment ......... .,.., . ,,,

Percent ....... ..,,,,,,,
1, 093, 000

, ..,-, .. 1, 081, 000
1. 2

1, 051, 000
2.8

1, 008, 000
4 1

954,000
5. 4

Full.time teachers - - . , - ,
_ e . . . , .

47,600
29, 700

49, 300
29, 000

51.800
28, 700

54, 100
27, 900

52,300
25, 600

17, 900 20, 300 23, 100 26, 200 26, 700
Percent lay. ......... , ....... .,.... 38 42 45 48 51

Pupil/teacher ratio ....r.. .. ..... ,_ 20:1 19:1 18:1 20:1

STATEMENT OF AL H. SENSKE, SECRETARY OF ELEMENTA HY AND SECONDARY
SCHOOLS, LUTHERAN CHURCH-MISSOURI SYNOD

Mr. Chairman and Members of the Committee, I appreciate the opportunity
to serve as spokesman for the schools of The Lutheran Church-Missouri Synod
in behalf of Tax Credits. Because your Committee is well informed on the issues
and is working under severe, handicrpn of time, I shall provide basic information
and state our concerns briefly.

SCHOOLS (IF THE LUTHERAN CHURCH-MISSOURI SYNOD

Congregations of The Lutheran Church-Missouri Synod maintained 1,176
elementary schools with an enrollment of 146,352 during the 1971-1972 school
year; 27 secondary schools with 12,543 enrolled. Elementary teacher-pupil ratio,
22.3 to 1; secondary teacher-pupil ratio, 18.2 to 1.1

The elementary schools of The Lutheran Church-Missouri Synod declined
from their peak of 1,374 schools with an enrollment of 161,347 in 1065 to 1,176
schools with an enrollment of 146,352 in 1971. This is a decline of 14.4 percent
in the number of schools and 9.3 percent in enrollment during a six-year period.
The closing of small rural schools and of financially hard-pressed urban, especially
inner-city, schools are the major factors in the decline. Financial pressures on
church-related schools are often greatest in the inner city where they arc needed
the most.

Lutheran secondary schools are steady in enrollment.
The great majority of Lutheran elementary schools are maintained by single

Lutheran congregations, though increasingly a number of neighboring congre-
gations combine their resources to maintain schools. Lutheran high schools are
maintained almost exclusively in larger cities, where congregations maintain One
or noire such schools cooperatively, On the elementary level, the bulk of the
financial support is derived from the contributions of church mniimrs, whi:e
Lutheran high schools derive somewhat less than half of their support front
contributions, the rest from student tuition.

Congregations of other Lutheran bodies operate 331 elementary schools with 37,430
enrolled ; 10 secondary schools with 3,097 enrolled
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POSITION ON PUBLIC AID TO NONPUBLIC SCHOOLS

The Lutheran ChurchMissouri Sy mid (near ly 2 million adult members in
the' United States in 1971) fav,n, public aid to chureh-related schools. At its 1965
convention, beim e passage of the El onentary and Secondary liducatii on Act, the
Synod stated that "fe,ieral aid offered to all children attending public, private,
and parochial schools would undergird for parents the 'free exercise of religion'
and make possible parental choice in the education of their children.' The con-
%en thin resolved "that federal aid for ehiidren attending nonpublic schools, as
authorized by the Congress and d 'fined by the courts, be deemed acceptable so
long as it does not interfere with tl e distinctive purposes for which such schools are
established t Proceedings, 1965, pp. 153-154).

In 1969, the Synod encouraged its responsible education officials to concern
1.11CIW,ei yes with the promotion of icceptable legislation, and at the same time
expressed its concern for the needs of all schools, put ,nd nonpublic, particularly
also its concern for educationally deprived students (Proceedings, 1969, p. 133).

LUTHERAN SCHOOL CONCEPT OF ITS FUNCTION

From the public service viewpoint, Lutheran schools as well as the pu:dic schools
in their communities, provide the required general education. They are concerned
about their communities and, as far as HOw resources permit, open their doors to
members of the community. In 1971, more than :32,000 of the 146,000 enrolled in
the elementary grades of Missouri Synod schools were from non-Lutheran homes,
while 11,500 (7.8%) of the total enrollment came from minority groups.

Lutheran schools are part of the American education scene with, however, a
distinctive commitment and orientation which they consider vital to education.
Through their religious orientation these schools seek to provide motivation for
service and usefulness which comes from commitment to a power greater than
self. They believe that they perform a public service and that this service deserves
to be recognized in the allotment of federal funds to make their continued operation
possible.

IXTHLRAN SCHOOLS ARE ASKING

Lutheran schools are not asking for a full government funding of their educa-
tional costs, but for sufficient aid to enable them to exercise their educational
option. Their supporters realize that willing support for church-related schools
must ix' maintained whether they receive government aid or not. This is neces-
sary both to keep the schools at a high level of excellence and to keep their
consti uency ;mare of educational needs and of church responsibility for Christian
education.

In 1971, the schools of The Lutheran ChurchMissouri Synod reported average
per piyil operating costs of $380 on the elementary level and $669 on the secondary
level. However, these figures, especially on the elemental' level, do not represent
the total cost. In reporting on his recent study of American nonpublic schools,
Otto F. Kraushalr states: "Many church schools . , receive substantial con-
tributed teaching and other services upon which they do not even attempt to
place a dollar value, or they do not count the cost of the use and maintenance of
the school', facilities, expenses which are often defrayed by the congregation or
parish. . . . For these and other reasons, published figures on the per pupil cost
I if educating ming people in church schoolsusually reported as being much
lower than the cost of comparable grade levels in the public schools within the
same communityare often quite misleading and should not he taken at their
face value." 2

The point is that patrons of nonpublic schools sacrifice heavily to provide their
children with an education for which the United States Constitution grants the
right. Because of financial stress, many supporters of these schools find the exercise
of their educational rights inordinately difficult, and many find it impossible. The
right to choose one's education is obviously hollow for those who cannot exercise it.

In behalf of Lutheran schools we ask alleviation of the extreme stress through
aid to parents which is constit utionally acceptable. We believe that this b desirable
and necessary for two important reasons, among others:

1., To enable parents the freedom of choice in the education of their children;

2 Kraushanr, Otto F., American Nonpublic &Mole: Patterns of bivereity. Baltimore;
The Johns Hopkins University Press, 1972, p. 208.
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2.. To make possible the full exercise of their religion for all citizen, including
the opportunity to teach their children the moral and religious concepts which
they consider necessary,

TAX CREDITS

Federal and state efforts to provide financial assistance to parents who choose
nonpublic education for their children in elementary and secondary schools have
taken many forms, some of which the courts have declared unconstitutional. From
both the viewpoint of fairness and of likely constitutionality, Tax Credit seems to
offer the most promising solution to a long-felt and increasingly difficult problem.
We consider Tax Credit a way of recognizing the rights of parents who utilize
nonpublic schools for their children's education, as well as a fair and constitutional
means of providing significant financial aid for them, without lessening their own
responsibility for providing their children with an education in which they believe.

STATEMENT OF DR. EDWARD F. SPIERS, DIRECTOR, OFFICE OF EDUCATIONAL.
PLANNING, CATHOLIC UNIVF.11qTY OF AMERICA, AND ASSOCIATE, OFFICE FOR
EDUCATIONAL RESEARCH, UNIVERSITY OF NOTRE DAME

In support of federal i-,come tax credits for tuition paid to nonpublic elementary
and secondary schools in behalf of dependents.

STATF.MFNT

Income tax credits are necessary to ;risme these parents, particularly the low
and middle-income families of which the majority of the 5.3 million children are
members, the exercise of their constitutional rights, confirmed in the 1925 Pierce
decision, because they can no longe pay the rapidly rising tuition charges.

DISCUSSION

Traditionally, church -relax d schools (Jewish, Catholic, Protestant) which
comprise 95 percent of these approximately 15,000 schools, have sought to charge
either no tuition to patrons, or as little as possible.

During the past few (! -10) years, it has become necessary for most of these
schools to change from this policy of no-or low-user charge to a more realistic
tuition one closer to actual costs of operation because;

(1) There has been a radical change in the teaching personnel.Until recently
most of these schools have been heavily subsidized by teachers who received only
subsistence allowances; today, the majority of these positions are filled by teachers
who receive salaries comparable to those of the public system. For example, in
schools sponsored by Catholics in 1950, 90 percent of the teaching staff were meni-
hers of religious communities who received a subsistence allowance of $50 per
month. Today they form only 40 percent of the teaching staff and receive $250-300
per month allowance. Lay teachers now comprise 56 percent of the staff, with
the proportion increasing yearly.

(2) Other increased costs of operalion.These increases are comparable to those
in public education and the general economic life of the nation.

(3) Reduction in the pupil-leacher ratio occasioned by slate certification require-
ments.This reduction is made necessary by the state's unsubstantiated assump-
tion that better quality education is thereby achieved.

CONCLUSION

In view of these reasons and other conditions, nonpublic elementary and
secondary schools today, must of necessity, require partrons to share more real-
istically in the actual costs of operation. In the least expensive of these schools
(Catholic), elementary per pupil costs average approximately $300, and secondary
costs $600. In the more expensive nonpublic schools, costs equal or exceed the
state average per pupil costs of $900 (state costs range from $500-2200 per pupil).
Each year more and more parents find themselves priced out of their constitutional
right to select a school.

RECOMMENDATION

Federal tax credits to parents for tuition paid to nonpublic elementary and
secondary schools will preserve, for most of these parents, the opportunity to
select educational values for their children which the Constitution guarantees.
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A way must also be found to aid those parents in direct need who pay no tax.
This could be in the way of negative tax credits or special legislation providing
scholarship grants to such children.

Constitutionality of tax credits legislation is above question. It is no different
than tax credits" currently allowed for the common good. This was one of the
methods commended by the President's Commission on School Finance, and
specifically advocated by the President's Panel on Nonpublic Education.

The fact that parents of nonpublic school children are in need of assistance,
and that it is wiser to allow them $200-300 credit rather than to have these
children enter the state $900 per pupil school, may be an impelling but it is NOT
the constitutional reason for aid. The constitutional reason for aid to these
parents is to preserve their right to freedom of choice in education. Otherwise
this freedom, guaranteed by the Constitution and affirmed by the Supreme
Court in 192i, becomes a function of one's wealth, a clearly discriminatory and
unconstitutional act.,

Rabbi SHERER. I am accompanied this morning by Mr. Richard
Thomsen, National Association of Independent Schools; Dr. Edward
R. D'Ale,,sio, Division of Elementary and Secondary Education,
U.S. Catholic Conference; Mr. Ivan Zyistra, National Union of
Christian Schools, executive director, CREDIT, and member of the
President's Panel on Nonpublic Education; Rev. Frank H. Bredeweg,
C.S.B., National Catholic Educational Association; and Mr. Al
Senske, Secretary of Elementary and Secondary Schools, Lutheran
Church-Missouri Synod.

The CHAIRMAN, We appreciate having all of you, and you are
recognized.

Rabbi SHERER. The very nature of the composition of this CREDIT
coalition should serve as a dramatic disavowal of a popular fallacy
that the problem of nonpublic education is basically a Catholic issue.
As the composition of this coalition indicates, the nonpublic school
problem is not a Catholic issue nor a Jewish issue nor a Lutheran issue.,
It is an American issue. At stake are basic principles striking at the
very heart of the American way of life that we all cherish so dearly.

We are here today on behalf of millions of parents fighting to sustain
a basic freedomfreedom of choice in education. This is the real
issue. We believe that the right of a .parent to choose the place and
form of education for his child is a right guaranteed by the Consti-
tution.

Today, however, in the face of spiraling costs, ever increasing
tuitions, financial strangulation, this "freedom of choice" becomes
a mere myth in the face of the cold realities of harsh financial pres-
sures. The moment that we compel a parent to send his child to a
public school, not by constitutional coercion but by "pocketbook
persuasion", for all practical intents and purposes, we have destroyed
the possibility of open educational choice which has been a hallmark
of our Nation from the very earliest times.

What are the facts? Every day, on the average, one and a half
nonpublic schools close. In some of the nonpublic educational groups,
enrollments are dropping at the rate of 6 percent per year.

In 1972, it really should not be necessary for us to make a case for
the contribution of the nonpublic schools to the professions, arts,
science, and industry or to the moral fabric of America.

Also, it should ready not be necessary for me to hammer away at
the point that the nonpublic schools really have been helping the
public schools by offering healthy competition and an alternative

83-453-72pt. 1-6
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education. In our country of free enterprise, without competition
any system would ultimately stagnate and be lost.

While most of the focus has been placed in recent year; upon the
problem of the Catholic schools, probably becaus Hwy are the largest
sector of nonpublic education, the recent report of the President's
Panel on Nonpublic Education points out very clearly that this prob-
lem is not exclusively a Catholic school problem.

I quote this report which says that, "10 years ago, only a quarter
of the Nation's independent schools were operating with deficits. By
1971, the figure had doubled, and about 25 private independent,
schools have closed their doors since 1968."

If we would focus now on the geographic areas of concentration of
the nonpublic schools, you will then have a clearer picture of the
meaning and the impact of the declining nonpublic school enrollment.,
These areas consist of the eight industrialized and urbanized Statesof New York, Pennsylvania, Illinois, California, Ohio, New Jersey,
Michigan, and Massachusetts. These States are already heavily
encumbered by the cost of public services with their own serious
financial crisis.

Let me give you one example. The city of Chicago, Ill., has over
175,000 children enrolled in nonpublic schools. At an average cost
per pupil in the Chicago public school system of $862, nonpublicschool parents in Chicago are saving the taxpayers $151 million a
year by continuing to send their children to a school other than the
public schools.

Actually, at the heart of this entire issue, Mr. Chairman and mem-
bers of the committee, is the problem of exercise of free choice by
parents, as I already mentioned, to send their child to the type of
school with the value orientation in which they are most interested,

iOnly some type of Government intervention stands a chance of re-
versing this cycle of enrollment losses which ultimately results in theclosing of schools.

The House Ways and Means Committee has before it now legisla-
tion which has a good chance of reversing this unhealthy decli,ie in
nonpublic education and of putting a stop to the loss of freedom of
cdt,;ation which I would daresay, millions of Americans suffer fromtoday.

The overriding cause of the inability of parents to continue the
exercise of the freedom of option in education is the lack of money to
pay tuition. We recognize there are other factors, but the heart oftheir inability to send their children to a public school and if they
ultimately withdraw them from the public school is money.

Let me give you briefly some statistics. The past 5 years has seenthe average tuition in Catholic elementary schools throughout the
Nation rise from a range of $35 to $85 to a range of $100 to $250.
Catholic high schools, for example, the average tuition range has sky-
rocketed from $100 to $250 in 1969 to a range of $350 to $600 in 1971.

In the private nonsectarian schools, the average tuition has risen
from $1,200 in 1967 to $1,700 in 1971. In Jewish schools, the average
tuition has grown from a range of $200 to $1,000 in 1961 to a range of
$400 to $1,800 in 1971, depending on the area and the availability of
scholarships.

The cause and effect between increasing tuitions and decreasing
enrollments can easily be proven. In those States where there has been
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some Lir n of government as-istance to parents, there has been an
impercep,ible decline. As soon as that aid is stopped, the decline has
skyrocketed.

Let me, for a few moments. Mr. Chairman and members of the
committee, speak ' you about tie hopes of millions of our parents in
this regard. Education is really the concern of every person, of every
parent. In the instance of nonpublic school parents, restrictive State
laws and the nature of the nonpublic educational system within the
constitutional framework mandates that the only meaningful response
to help alleviate the situation that I speak about this morning has to
come from the Federal level. T fundamental right of parents to
exercise this freedom of choice is generally acknowledged and has often
been upheld by the courts.

We appear here before this committee in support of the various
proposals which would provide parents of children in nonpublic schools
a tax credit for a portion of the tuition which they pay. We believe
these proposals meet all the criteria which has been established by the
courts regarding their ultimate constitutionality. We believe that in
the ratios and proportions of the legislation under consideration, such
tax credits would give life to the right of parents to choose the form
of education they wish for their children, a .ght which is the God-
givm right of every American citizen.

Our organization, CREDIT, has attempted tr nnorm and educate
the parents of children in nonpublic schools of the advantages of the
proposed tax credit concept. In so doing, we r ave four...: that most of
our parents Lei a new sense of hope for th financial viability
of their freedom of choice.

Let me speak to you very nix.* and candidly. The string of judicial
setbacks of the last 12 months has left our parents confused, frus-
trated, and even alarmed. When they have been informed about the
activities of our group and of the proposals before this committee,
they have found new hope 'sat there will be a future for educational
freedom of choice in this country.

Of course, we recognize the difficulties of working within the
frcmework of the tax laws. Yet the courts have left our parents little
hope for relief in any other manner. In fact, in certain instances the
courts themselves have suggested the tt trgdit approach.

We feel That the arguments for tax cream are indeed very strong.
They meet the constitutional criteria, of having a stated secular
purpose they would do nothing to advance or inhibit the cause of any
particular religion; and they would definitely not result in excessive
entanglement between church and state. The relationship resulting
from tax credit legislation would be between the individual parent
taxpayer and the Government as a taxing unit.

Certain classes of people already do receive tax credit benefits, such
as for retirement income, foieign income taxes, work incentive pro-
grams, and so on. We merely ask the members of this committee to
extend the range of benefits to nonpublic school parents.

In closing, Mr. Chairman and members of the committee, in the
mum of 5 million nonpublic schoolchildren and in the name of millions
of other parents who are being deprived of their right to send their
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children to a school of their choice, we urge this committee to give
serious consideration to a system of tax credits for nonpublic school
parents.

Mr. Chairman, if I may, I should like to call upon some of the
members of our panel for brief supplementary remarks.

The CHAIRMAN., YOU may do so.
Rabbi SHEREn. Mr. Thomsen of the National Association of

Independent Schools.

STATEMENT OF RICHARD THOMSEN

Mr. THOMSEN. I a-u Richard Thomsen, and due in part to the
consolidation of testimony that has been referred to, I am a victim
of what might be described as a mild identity crisis which I will share
with you. First, I am a standin for Mr. Carey Potter, who is the
the president of the N ational Association of Independent Sell() -ls
and who, in a private capacity, is the vice chairman of CREDIT, the
statement which Rabbi Sherer has just made.

I might say that the committee's highly welcome but somewh:
sudden invitation to testify caught Mr. Potter. of all places, in Ice-
land, and since Iceland has been in the news, kt me note his interest
there was salmon rather than chess. Putting it another way, I would
say 4.sh instead of Fischer. He sends his regrets, and I am standing
in for him.

Second, I am th' Washington representative of the National Asso-
ciation of Independent Schools, a nonprofit, tax-exempt organization
of about 750 schools, and I am also, on a temporary basis, the executive
secretary of the Council for American Private Education, which com-
prises 10 nonprofit, tax-exempt organizations embracing the 5 million
pupils to whom Rabbi Sherer referred in his testimony. At any rate,
as -vou can see, I a =rt a well-consolidated witness.

The National Association of Independent Schools and the Council
for American Private Education, known as CAPE, do endorse the ef-
forts of the committee to develop legislation which will help parents to
exercise more freedom of choice in education. We do believe that tax
credits represent the most promising means of achieving this, and we be-
lieve further that such legislation will be in the public interest not only
by preserving some freedom of choice and dive ity in education, but
also by maintaining the voluntary outpouring of human energy and
wealth into education.

I might note that the U.S. Office of Education figures indicate that
about .35 billion a year goe: imo the private elementary and secondary
education sector,

With that, Ir. Chairman, I will thank you and pass the baton back.
The CHAIRMAN. Thank you, sir,
;The following statement was received for the record:)

STATEMENT OF THE COUNCIL FOR AMERICAN PRIVATE EDUCATION

A STATEMENT ON PROPOSED LEGISLATION TO PROVIDE TAX CREDITS FOR PATRONS OF
PRIVATE NONPROFIT ELEMENTARY AND SECONDARY SCHOOLS

To the Committee on Ways and Means:
Time Council for American Private Education (CAPE) is a private nonprofit

corporation comprising the nine ormizsalons listed at the end of this letter
plus the American Lutheran Church, vv/ich became a member on July 1, 1972.
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Membership in CAPE is open to organizations which represent, serve, or
operate private elementary and secondary schools on a national basis ; subscribe
to a policy of admitting students without regard to race, color, or national origin ;
are operated exclusively for educational purposes ; and qualify for exemption from
federal and state income taxes. The current membership comprises about 12,000
institutions. 5,000,000 students, and 250,000 teachers.

CAPE's basic purpose is to assist its constituents and the schools they repre-
sent in their c "orts to serve more effectively the free society from which they
derive their independence. Among the specific objectives are: the facilitation of
communication and cooperation between various groups of private schools ,ind
between these schools and their public (aunterparts, various agencies of federal,
state. and local government, and other national educational organizations ; the
encouragement of a vigorous diversity in education ; and the enhancement of
opportunities for more families to have a realistic choice among schools for
their children ; and the fostering of a closer sharing by private schools in the
nation's educational tasks.

A r-ijor concern of those who work on behalf of private schools is the very
prese:a danger that rising costs in education, due to inflation and other factors,
will result in a situation where only the wealthy will have any choice in the
selection of schools. If more and more parents are forced to depend entirely on
Public schools for the education of their children, the country's nonpublic schools
will inevitably decline in number and in vitality.

This would be especially regrettable at a time when educational altema....ies
are being sought to remedy some of our more pressing social problems, because
the schools in question are by reason of their if.ze and administrative structure
well adapted for innovation and experimentation.

We believe that the situation is a matter for public concern and that i me
form of federal aid is justified for the following reasons: (1) that nonpuulic
schools provide secular education for about 10% of the nation's young, thereby
relieving the public of the cost of educating these children: (2) that parents of
nonpublic school pl.eils pay their full share of the taxes needed to support public
schools and at the same time pour about 5 billion dollars annually (U.S. Office
of Education estimate) into the economy to operate nonpublic schools; and (3)
that if this funding is discontinued or substantially reduced, the public will not
only lose the economic benefit of these voluntary contributions, but will also
have to pay higher taxes to educate those children who are no longer in non-
public schools.

We believe further that the legislation under consideration will enable more
persons to surmount the economic barriers to a wider choice of schools for their
nildren and will help to maintain a healthy balance between the public and non-

public sectors of education. The members of CAPE therefore endorse the of
of the Committee on Ways and Means to accomplish these objectives through the
development of tax credit legislation.

Respectfully submitted.
RICHARD P. THOMSEN,

Executive Secretary.

Members: Board of Parish Education, Lutheran Chu-ehMissouri Synod;
Friends Council on Education ; National Association of Christian Schools; No-
4'onal Association of Episcopal Schools ; National Assciation of Independent
Schools; National Catholic Educational Association ; National Society for Hebrew
Day Schools ; National Union of Christian Schools ; U.S. Catholic Conference.

Rabbi SIIBRER. Dr. D'Alessio of the U.S. Catholic Conference
.N1r. D'ALEssto. Mr. Chairman, the U.S, Catholic Conference does

not have a formally prepared statement. They would like your per-
mission to submit a statement at a later date.

The CHAIRMAN. You have that permission.
(See oral testimony of the U.S. Catholic Conference given

September 7, appearing at p. 579.)
Rabbi SIIBRER. Mr. Zvlstra, National Union of Christian School.

and executive director, CREDIT.
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STATEMENT OF IVAN ZYLSTRA

Mr. ZYLSTRA. Mr. Chairman and members of the committee, I am
here representing not only CREDIT, but also the National Union of
Christian Schools, which is a parentally controlled group of schools
headquartered in Grand Rapids, Mich. I, too, would like to request
the opportunity for our organization to submit a written statement
concerning tax credit legislation.

The CHAIRMAN. You have that permission.
Mr. ZYLSTRA. Thank you.
(The statement referred to follows:)

STATEMENT OF JOHN A., VANDER ARK., DIRECTOR, NATIONAL UNION
OF CHRISTIAN SCHOOLS

Mr., Chairman and Members of the Ways and Means Committee, I am John
A. Vander Ark, Director of the National Union of Christian Schools, with head-
quarters in Grand Rapids, Michigan. My organization is a federation of 226
nonpublic, parental elementary and secondary schools located in 26 states,
having a pupil population of more than 51,000.

These schools are not-for-profit, private, religiously-oriented but not parochial,
institutions. They exist to offer the kind of education the sponsoring parents
desire for their childrenan integration of the principles of Christian faith with
curricula. They conform to all State and Federal regulations pertaining to edu-
cational institutions, including the measures of the "Civil Rights Code.

These schools arc financed in the major part by tuition payments of parents
with children currently enrolled. The steadily rising cost of operating these
schools is *Ping a hardship on the majority of such parents, to the point where
enrollment will decrease perceptibly.

We feel that the provision of H.R. 16141, Title II, and similar proposals sub-
mitted by Congressmen Byrnes and Ford (H.R. 13493) and Congressmen Burke
and Mills (H.R. 13020) are absolutely essential for the relief of tuition-paying
parents and the ultimate continuation of nonpublic schools.

We sincerely ur5e your Committee to give serious consideration to the legislation
proposed to give these parents a tax credit benefit for tuition payments for the
following reasons::

1. The parents are in dire need of such relief. The average tuition cost is about
$500 for each elementary pupil and about $600 for each secondary student.
And note, too, that these same parents willingly pay their fair share of taxes
or the support of public schools.

The Internal Revenue Code, although providing magnanimously for taxpayers
who make charitable contributions to these schools, does not provide a deduction
for tuition payments.

2. Federal assistance for parents who elect to provide private education fer
their children is good public policy.

First, the United States by long tradition and heritage is a nation which can
not only ',nook but also encourage more than one educational system. Diversity
in all areas, including education, is the genius of Americanism. We are incontest-
ably a pluralistic society and rich in heritage on th.t account.

Secondly, the tax credit proposals give parents a realistic and defensible freedom
of choice in education. Anything less than this kind of assistance is mere lip-
service to the plur listic reality of our societal and governmental structures.

Thirdly, the proposals are an attestation to the proposition that private edu-
cation does indeed perform a public service while adhering to the cardinal prin-
icpal articulated by the U.S. Supreme Court: ". . the custody, care, and
nurture of the child reside first in the parents, whose primary function and freedom
include preparation for obligations the state can neither supply nor hinder"
(Prince vs. Massachusetts, 64 S. Ct. 438).

Citizenship education and preparation for life generally in the Christian value
!em in contemporary society is fulfillment of a public purpose.
3. Tax credit as a mot:" for public assistance is a fully defensible approach. It

offers a simple and widely available means of strengthening education while
avoiding the controversial social and political q' .stion about direct Federal aid
to private ivid State educational institutions. It 6( finitely encourages an increase
in direct, consumer investment in education L (1 minimizes the "handling"
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costs and the controls which would necessarily accompany the subsidizations of
education by government and private agencies. And, finally, the proposals provide
a significant relief for parents.

Private education is a must in our democracy, and tax credit legislation is
the most viable method of demonstrating the partnership role of public and
private advocates of education in our democracy,

Rabbi SHERER. Reverend Bredeweg, National Catholic Association.

STATEMENT OF REV. FRANK H. BREDEWEG

Reverend BREDEWEG. The National Catholic Educational Asso-
ciation has completed a prepared statement and submitted it., I would
like to take a few moments to highlight a few points.

We do wish to join the entire school sector in recognizing and sup-
porting the opportunity to state certain principles and convictions,
Primarily, we believe that parents have the right to choose the man-
ner in which their child is educated and one of the realistic options
available should be private schools.

As to the relationship of education and religion since about 95
percent of these pupils are in church-related schools, nonpublic school
parents and educators sc._, an 'educational process, which not only
serves the welfare by reoviding a quality secular education but also
serves personal causes by integrating religious values into the educa-
tional process.

In terms of the quality and progress of American education, it
seems to behoove no one to develop one monolithic educational sys-
tem. In regard to the Catholic school situation today there is no single,
solitary influence affecting Catholic schools today. Often it seems
only the detrimental factors seem to be researched and discussed: It
is true that inflation has increased costs and that increasing numbers
of lay teachers are needed at higher salaries than the decreasing num-
ber of religious personnel. It is true fewer parents can afford Catholic
schools and it may appear that fewer feel it spiritually necessary.
nose are not the only realities. I would say the predominant reality
is that many parents continue to struggle to pay increasing tuitions
so that their childrenover 4 million last yearcan continue to
attend these schools.

Enrollments have decreased 22 percent over the past 4 years, but
the annual rate of decline indicates a begrudging inability to meet
the burdens imposed rather than panic or dissatisfaction. It would
not be difficult to document, if it served any purpose, numerous
instances throughout the country where parent.; have made remarkable
efforts to continue the operations of their schools.

The annual rate of decline is accelerating, however, from b percent
in 1968-69 to 7.8 percent in 1971-72, so the problem is indeed critical,
The matter of Catholic school closing, as probably compliating the
public school problem, has been discussed frequently. Another dimen-
sion which has not been stressed ve "v much is the disastrous effect
the disappearance of a school cal have on a community as a whole.

In short, life patterns are disruptel. Unfortunately sometimes
these disruptions take place in urban areas that can ill afford them.
Catholic innercity schools have not closed fasten than suburban or
sohurb: rural ,.chools. They remain very much involved with the
educat nal and sock' aspects of any large urban area.



Of the almost 11,000 Catholic and elementary schools, about 13
percent are located in the innercity areas and about 35 percent are
located in the critically changing area between the city and city
limits. About 52 percent of Catholic school enrollment is contained
within cities of more than 50,000 people.

In regard to minority groups, black and Spanish-speaking pupils
constituted 40 percent of innercity enrollment in 1970-71; 75 percent
of the black students in Catholic schools are non-Catholic.

In regard to tax credit legislation. since the introduction of many
tax credit bills, nonpublic school pafents throughout the country
have clearly reflected a new hope in the financial viability of their
schools. There is no doubt that if tax credit legislation is passed,
providing significant relief to the parent, this assistance would stabilize
the Catholic school situation for the immediate years ahead and
perhaps, more importantly, it might enable the evolution of a new
financial structure for the future. It is not carrying the major share
of the burden which has become too much for parents. It has become
the total share.

Tuitions will continue to increase far beyond any tax credit allowed,
but the effect of the immediate relief by some Federal participation
would make possible not only the development of a new shared-
financial package involving primarily the parents, but also the other
parishioners and hopefully other members of the local community
who have parish subsidies, some Federal funds, and some State funds.

With that I will wait for the question period.
Rabbi SHERER. The last member of our panel is Mr. Senske of the

Lutheran Church, the Missouri synod.
The CHAIRIL.N. You are recognized, Mr. Senske.

STATEMENT OF AL SEAM

SE:el:4;4E. Mr. Chairman and members of the committee, we
have submitted written testimony. I would appreciate the opportunity
to review just several points with you..

I represent the largest Protestant school system in America. We
have approximately 1,200 elementary schools serving nearly 150,000
children plus 12,500 at the secondary level. This constitutes, for our
system, a decline of 14.4 percent in the number of schools over the
last 6 years.

We have especially felt this decline in schools in the small rural
areas and in the inner city.

The 2 million adult !timbers of our church have gone on record
stating that Federal aid offered to all children attending public school,
private and parochial schools would undergird for parents the free
exercise of religion and make possible parental choice in the education
of their children.

It also has express(1 its concern for the needs of all schools, public
and nonpublic, and particularly for the educationally deprived stu-
dents. It has a concern for the community in which these congre-
gations are located that operate these schools. One out of five children
enrolled are non-Lutherans at the present time; one out of 10 are
from the minority groups.

The schools, we feel, are part of alb American education scene.
However, they have a distinctive commitment and orientation which
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they con, icier very vital to education. Through their religious orien-
tation, these schools seek to provide motivation for service and useful-
ness which comes from a commitment to a power greater than self:
They believe they perform a public service and that this service
deserves to be recognized in the allotment of Federal funds to make
their continued operation possible.

They are not asking for full Government funding of any kind for
these educational costs but for sufficient aid that might enable them
to exercise these educational options.

The point is that patrons of nonpublic schools are sacrificing heavily
to provide their children with an education for which the U.S.. Con-
stitution grants them this right, and it is because of this financial
stress that many supporters of these schools Knd the exercise of their
rights inordinately difficult and, frankly, some of them impossible and
therefore the right becomes rather hollow,

On behalf of Lutheran schools, we ask alleviation of this extreme
stress through aid to parents which is constitutionally acceptable,
and we believe that this is desirable and necessary for these two
points: No. 1, to enable parents a freedom of choice in the education
of their children and, No. 2, to make possible the full exercise of their
religion for all citizens, including the opporunity to teach their children
the moral and religious concepts which they consider necessary,

The CHAIRMAN. We thank you, and we thank all of you for your
very fine statements. I am sure there will be questions. Mr. Corman.

Mr. CORMAN. The figure of $5 billion was mentioned as the amount
spent by private and elementary schools. Do you have any figures as
to how much of that is for tuition?

Mr. THOMSEN. I was the one who used that figure, sir. I do not
have any detailed information on those figures or how the U.S. Office
of Education came to it. Actually it sounds a bit high to me, but it
may be a rough formula they used in taking approximate average
costs of students in public school and multiplying it by the 5-million-
plus students in the nonpublic schools. That would be my guess as
to how they arrived at it.

Mr. CORMAN. I wonder if any of the panelists have differing views
on the impact of enrollment if we include the negative income tax or
if we eliminate itthat is, for the people who would not owe any
"ncome tax but would get a $201 efund or a payment. Do you think
that would have any great significance on the number of students
you would have in nonpublic schools?

Rabbi SHERER. There is no question that the refundable aspect of
this bill is important because it would enable the Federal Government
to help so many more parents. We would like to see as many parents
as possible helped to exercise their freedom of choice.

On the other hand, as I believe was pointed out i, ,esterday's
testimony, this particular phase ought to be severable from the entire
bill so it would afford an opportunity for its constitutionality to be
tested without infringing upon the aid to the overwhelming majority
of the nonpublic school parents who would be helped otherwise.

Mr. CORMAN, It might serve a very useful purpose in our ability
to ascertain whether a negative income tax is feasible for other areas
such as welfare and other social costs, and to see if it is administerable.

Do you have any estimate of what the growth in nonpublic school
population would be under a $200 tax credit?
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Rabbi SHERER. I don't have any exact figures. I believe that we
could possibly, as we said before, in our additional material that we
will present to the committee, try to determine a figure. But I don't
believe that the growth as such with new parents would be meaningful
at a sum of $200. Its first effect would be to stop parents from running
away from the spiraling costs of nonpublic education. I think that the
first phase of our battle is to stop that running, that race away from
the nonpublic school by parents simply because the tuition rates have
gone so high that they can't meet them.

At that particular sum, I doubt whether it would mean a huge,
visible growth in _nonpublic schools, but at this point, we have to
stop the basic decline. That would be a meaningful factor.

Mr. CORMAN. The other matter we worried a bit about yesterday
was the prohibition against racial discrimination as a qualification
for a school to permit the granting of tax credits. I am wondering if
we would run into problems if we permit religious discrimination,
whether we should permit it or not, and then it becomes a problem as
to whether the discrimination becomes racial discrimination. Do you
have any comment?

Rabbi SHERER. Our CREDIT coalition comprises a broad range
of school systems which has differing policies on school admissions.
It is a fact that all our schools of all faiths conform with the Internal
Revenue laws as to income tax deduction. It is a fact that all our
schools conform with tne 1964 Civil Rights Act, which bans discrim-
ination on the basis of race, color, or nations 1 origin.

On the other hand, if the Government wen., to restrict its aid to the
nonpublic schools which are religiously sponsored on the basis of
religious or nonreligious di termination, we feel it would violate the
first amendment guarantees of the freedom of religion by disallowing
groups to organize their school systems in their own manners as they
see fit, and it would be excessive entanglement on the part of the
Federal Government in the religious s) ;tem.

Mr. CORMAN. Obviously, since you have fewer schools, you do not
have what we call a neighborhood school. This must mean that at
least a significant number of your students have to be transported to
schools. Is that generally correct?

Rabbi SHERER. I believe that each particular faith community
vithin our coalition has different problems. Most of the schools that
we represent this morning do have stifficien 'schools to have neighbor-
hood schools, so that we don't hare too much of a busing problem, but
there is no question that a minority of our children are being helped
to come to a central school where there is nc school in their neighbor-
hood.

Mr. CORMAN. I take it you have about one-tenth as many of the
public schools. Perhaps they are concentrated in the high population
areas. Do you have any indication as to whether students learn better
if they are able to walk to school or if they are bused over some distance
to school?

Rabbi SHERER. I hay, no indications. Perhaps som? members of
the panel have.

Reverend BREDENVEG. We have no facts. We are usually constructed
around a pari51) and local community situation where the students
walk to school. Other communities probrbly face the sr.me conditions
as the public sector but, by and large, wa are a local community.

4
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Mr. SCHXEEBELI. I can understand how the taxpayer who sends
hi:- child to public school is helped with this legislation, but how is
the school itself which is in a financial crisishow is it helped by this
legislation? Is there a trickle-down theory here that, as the taxpayer is
remitted $200 in his tax bill, that then the schools can raise the
tuition by a portion or total of that $200 saving? How is that school
going to participate in relieving it of the financial crisis when the
taxpayer gets the money?

Rabbi SHERER. Congressman, the financial crisis of the schools is
a direct outgrowth of the financial crisis of the parent. The very
moment that we put into the pocket of the parent $200 per child, it
enables him to contribute that much more to the support of his child
going to a nonpublic school, which, ipso facto, means that the non-
public school is being helped indirectly.

Mr. SCHNEEBELL What you are saying, then, is that the tuition
would be raised to the amount of $200 or less because the person then
is able to contribute more? I have not heard this discussed. I have
always heard that the taxpayer is helped, but I don't have any
knowledge how the schools themselves are going to be helped because
the money goes to the taxpayers and not the schools. What you are
saying is that the tuition may be raised to the same amount or a
portion of it?

Rabbi SHERER. I would not say to the same amount, but unques-
tionably some of the crisis situations in the schools would be alleviated
if the parent who is supposed to par his tuition and who is delinquent
for a year or two would suddenly find he is able to pay the; minimum
type of bill he hrs been receiving all of these months and has not been
able to pay,

Mr. SCHNEEBELL Except for the negative income tax, the person
will can't pay the tuition may not be paying income tax.

Rabbi SHERER. The parent who cannot pay tuition is not neces-
sarily the parent who is a welfare parent on the poverty rolls or one
who does not pay income tax. There are many parents who pay
i icome taxes but, if they have several children in the nonpublic
schools, they are really struggling. Many have to moonlight at second
jobs at night or their wives may have to find work outside the home.
They go through a life sometimes that is a nightmare, without time
for recreation, without time to spend with their families in order to
be able to meet the nonpublic educational needs.

I would say we are deeply concerned as well with the financial
crisis of the parent who does pay income taxes but is suffering in i
sense be3ond what he should be in order to exercise his freedom of
educational choice.

Mr. SCHNEEBELL I am concerned about the help to the schools
which are in this financial bind. I was trying to put these two together.
I assumed this is what would ham.en. I merely wanted reaction from
you gentlemen who are faced with this problem.

Reverend BREDENVEG. First, in regard to the negative tax or posi-
tive feature, we are certainly for it in principle an want that kind
of aid for low-income families. It is just a question that, not being
attorneys or the men who write the laws, we don't know how that
feature fits into the rest of the situation.

As Rabbi Sherer said, we are for the effect. We will ieave the deveiop-
ment of the techt..que up to you.
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In regard to your question about the tuition of our Catholic schools
we have little financing differences, but the Catholic schools have been
subsidized by the parish. Those Fnances diminish at the elementary
level.

We are in a double situation, We have increasing costs and have to
switch from financing from parish subsidy to increasing tuition
charges. It is not happening easily..

What this will doat the same time we need more money, we need
it from different sourcesthis will enable us to increase the tuition
somewhat to meet the rising costs but, at the time, make this parish
switch.

SCHNEEBELL The effect of it is to have you raise the tuition
without the parents having to spend any more money?

Mr. BURKE. Actually, this tax credit indirectly will help the tax-
payers because the parent who sends a child to a private school
also pays taxes that support the public schools, and because his child
attends a private sehooi, he thereby saves the cost o. public school
education for that child. So it is not only giving relief in one area, but
it is also giving aid in another area. It prevents acceleration of the
closing of private schools all over the country.

I pointed out in yesterday's hearing that one of our schools in
Boston, in the East Boston section, the public safety department went
in and inspected the school building and found it to be unsafe. They
ordered the school closednot to reopen in September. There were
450 children there.

If they take those 450 children and put them in the Boston schools,
I believe the cost of educating them is well over $1,000 per pupil. It
will cost the taxpayers of Bosto:, almost half a million dollars more if
they don't find some way to keep that school den.

These problems exist all over the country. I think you have ad-
dressed yourself to a problem that needs to be considered and recog-
nized. In the city of Boston I believe there are some 45,000 children in
private schools. If those 45,000 children were dumped into the public
schoolsI believe the property tax, which now is $176 per $1,000 of
assessed value, that the tax would be increased by over $50 per
thousand. That would be a confiscatory tax rate and would create real
chaos.

I am just addressing myself to this area. What I have said is also
true of other communities that I represent. In the last 3 years an-
nouncements seem to appear every few weeks in the paper that another
school is closing down. I think we have to move quickly in this area.

Mr. COLLIER. I think you have made an interesting statement.
Back in the 86th Congress I introduced legislation which is similar
to that before us.

Each year I take public opinion polls, and it is rather interesting
for me to note past poll results on the quest.on of whether people
supported or favored tax credit or tax deduction for this purpose.

Back in 1958 my poll indicated that 66 percent of my constituents
opposed, and 34 percent were in favor. In the poll which I took this
year, and from which you may draw some consolation, it was indicated
that 48 percent of my constituents now favor this

This
of approach.

But st: there were 52 percent in opposition. This leads to my
question: What type of public relations and public information
programs, on the very items that you emp iasized today, are being



curried out? There are religious overtones and there are political
overtones as we all understand. In fact, in my own State there is an
organization that has been sending out rather strong anticredit
literature, including letters to Members of Congress.

From one particular church group in my district I have received
recently what appears to be organized constituent support for it.
I was just wondering if you could tell me what is being done to educate
a greater number of people as to the alternatives unless we move ;n
this direction, as to what will happen if the schools continue to close,

iand as to how opposition is merely going to lead to a chaotic condition
where the very people opposing it will feel the impact.

Is anything bein --- done at the local level to pomt up these things?
Rabbi SHERER. Congressman, first of all, we appreciate your warm

words of encouragement. We, too, feel there is a growing awareness
among the American public that the Government should concern
itself with the needs of the nonpublic schools.

I recall very vividly that the first time I appeared before a con-
gressional hearing in March 1961, I was a laughingstock. The Gallup
polls now indicate over the years that slowly but surely the American
public fully understands that it must address itself to the .problem
of the nonpublic schools because nonpublic education is a vital part
of the overall educational plans in our country.

As to the specific type of activity in which our CREDIT coalition
can engage in, of course, we are limited very much by finances. Until
now we have contained our activities to educating the nonpublic
s;hcol parents to their rights so that the nonpublic school parent first
and foremost should understand what their rights are and that tax
credit is a vehicle not only to help their children, but to get them out
of the doldrums an the frustrations they feel.

It is our hope that with the passing of time and with our contiriing
activities in educating the public, there will be a growing ...ppreci, n
of what we are attempting to do so that in your next poll. Congressman,
your results will be even higher in favor of Government helping the
nonpublic school ,parent.

Mx COLLIER. rfiliS ,vas a return, in terms of constituent participa-
tion, the largest of any poll I used. There were son.e 17,000 who
Acsponded to this questioi. I thought that might be of soL...,, interest to
you gentlemen.

Thank you very much, Mr. Cha;rman.
The CHAIRMAN. MTS. Griffiths.
Mrs. GRIFFITHS. I think I should comment upon the effect of

private schools upon the city itself. In a period of about 3 years, the
schools in my district have gone from totally. white to totally black,
and the parent5 with children who have remained in that district are
parents whose children are enrolled in private schools.

I have talked with the school boards of these private schools, and
they are within a year of closing. They cannot keep those schools
open. The day they close the private schJols, more parents will leave the
city.

So, private schools really are helping to maLltain the city. This fact
is largely ignored, but it is true.

The city of Detroit has just voted twice against tray increase in
mileage. We can see that it is going to be hard on the Detroit p..blic
schools, but it will be more difficult for the private schools because they
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are paying wl. ttever taxes are being paid.- One group of parents is
paying taxes as well as paying the increased costs of sending their own
children to private schools. They really are doing yeoman service for
the city.

The CHAIRMAN. Mr. Conable.
Mr. C.INABLE. Thank you, Mr. Chairman.
Rabbi, 7: would lixe to ask you is ',here any way in which we could

generalize t:bout the geographic distribution of private schools? I
assume they are most concentrated in the Northeast. Probably the
Missouri Synod has its school concentrated in the northern Midwest.
In general though, are we going to run into any serious regionali)olitical
resistance to this bill on the grounds that Representatives in Congress
are not going to relate to the private school system or be aware of its
contributions to the total educational picture? Can we generalize,,
about this? Is the distribution sufficiently general so that it will be
able to draw political support from all sectors in this diverse land?

Rabbi SHERER. We are not that politi ally sophisticated on this.
panel. We are more in the educational field and the field of religious
leadership.

Mr. CONABLE. You must know where the schools are.
Rabbi SUMER. We know where the schools are and we know the

realities of politics; at the same time we hope Congressmen who do
not have nonpublic schools in their districts will find it in their hearts
to support the impact on the nonpublic schoolchildren of the country.

We represent a very broad range. We cover all 50 States of the
Union. We have schools all over the country. Some of the faith com-
munities are more concentrated in certain areas. If you take the broad
range we represent, we are in :very State of the Union, sir, and I be-
lieve from the readings we have been getting back from our parents
that you will be very pleasantly surprised to find the strong support
that tax credits will have in Llt.3 Congress when hopefully and prayer-
fully under your distinguished chairman you will bring out such legis-
lation on the floor.

Mr. CONABLE. IF there any area in which the private schools are
having greater difficulty than they are in other areas of the country?
Is there any concentration of closings, for instance?

Rabbi SHERER. Undoubtedly, sir, in the urban areas where you have
the poorer parents residing, our problems are multiplied. Of course,
in some wealthier suburban areas, although I don't want to state it,
suburbanites are always the more affluent, but in the suburban areas
where people seem to earn more, it would seem the schools are in bet-
ter shape so our primary problem is in the urban areas, although in
some of the smaller communities we are faced with problems also.

Mr. Senske wants to add to that please.
Mr. SENSKE. Sir, you are correct that the northern Midwest is

where we are highly concentrated, but in the large cities like Chicago,
Detroit, Minneapolis, Milwaukee we are having extreme difficulty
and also your State of New York is also one of our most troublesome
areas.

The CHAIRMAY. Mr. Gibbons.
Mr. GIBBONS. I address my question to the panel; as understand

it, we have essentially two different bills before the committee today.
We have the Burke bill, which is a tax credit bill. In other words, you
have to pay some income tax before you get a credit. Then we have
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the Carey bill, which is a negative income tax bill. You can either be
poor or live off tax-free income and still get the credit.

My question is which of the two bills do you prefer?
Rabbi SHERER. Our CREDIT coalition is in favor of effective,

equitable tax credits for nonpublic school parents. We have a .,,orld
of faith in this committee and we assure you that we will support any
tax credit bill that will come out of this committee under the chair-
manship of Mr. Mills.

Mr. GIBBONS. We should have you over in the Treasury. We have
not had an answer like that since yesterday.

Suppose this committee passed the Burke bill, which did not have
the negative income tax feature in it, would you be just as enthusiastic
for that as you are for the negative income tax?

Rabbi SHERER. We believe this committee has greater tax expertise.
As I said at the very outset, we said we feel there should be a refund-
able phase to any tax credit bill. We recognize the need and we would
be very happy and pleased if that refundable aspect of the tax credit
bill would be left intact in any bill reported out.

We would want that, but if the committee in its wisdom and its
knowledge of the political realities and of tax laws wot ...I omit it, we
would not condition our support upon continuing such a phase in
a bill.

Mr. GIBBONS. As I interpret you, you would rather have the Carey
bill, but if you can't get that, you would take the Burke bill?

Rabbi SHERER. R e favor a solid tax credit bill, any bill that will
come out of this committee.

Mr. GIBBONS. Suppose you have a taxpayer who elects not to pay
taxes. You can do that now if you just buy enough tax-free securities.
Do you think we should give them a credit, too, or rather a negative
income tax? Should we give them $200 a head back?

Rabbi SHERER. If someone is violating the law?
Mr. GIBBONS. They are not violating the law. This is legal. You buy

tax-free obligations and live on them rather than having to pay
income tax.. Do you think we should give these people $200 back?

SHERER. I would not want to see the wealthy enjoy the bene-
fits of this bill. I am sure the committee in writing this bill will do all
it can to make sure its ethical implications are well taken care of.

Mr. GIBBONS. Thank you.
The CHAIRMAN. Mr. Pettis.
Mr. PETTIS. Thank you, Mr. Chairman.
We have been talking about the financial problems of tin parochial

schools. I am not at all certain that this is the major problem. It may
be a major problem with the parochial schools, I don't ask this ques-
tion negatively because I am a product of parochial schools, but aren't
the parochial schools suffering somewhat from a lack of support from
constituencies they have had in the past, either because of liberalism

ithin the parochial cominunity, in the schools? I have noted recent
articles which would indicate that parents no longer see some of the
values in parochial schools which they used to see, and isn't it possible
that some of the decline in attendance is due to that as much as the
cost of parochial schools?

Rabbi SHERER. C .ny.assman, in my testimony which I have cut
down for the sake of brevity in the written form, I made a clear
statement which said we do not attempt to lay the problem of non-



86

public education at the doorstep of finances only. This is a very candid
statement, sir. We admit to certair other problems which also have a
Kole to play in the decision on the part of parents to send their children
to the public schools, but from every study and from every survey we
have seen we are convinced that the financial consideration, the
problem of coming up with enough money to pay the children's tuition
is the overriding cause of the 'inability of parents to continue to
exercise the freedom of option for nonpublic education.

In brief, of course, the body of nonpublic education has certain
ailments and problems, but the overriding, critical problem is that of
money.

Mr. PErris. The point I am raising is the more the parochial
schools become like public schools, the less incentive there will be for
parents to want to send their youngsters to parochial schools regardless
of financial considerations.

Mr. D'AnEssio. The President's Panel on Nonpublic Education.
published a report entitled, "Nonpublic Education acid the Public
Good," released April of this year. In it are listed eight factors in-
volved in the enrollment decline. I would like to briefly read those for
you, if I may I think it may shed some light on this.

They are as follows:
(1) Movement of children from neighborhoods where there are

nonpublic schools to neighborhoods where there are none;
(2; Closing of nonpublic Schools with resultant transfers to

public schools;
(3) Parents' reluctance to send children to financially troubled

schools;
(4) Parental decisions to avoid high tuition rates;
(5) Parents' failure o, inability to perceive any special educa-

tional and/or religious v'lues in a particular school;
(6) Lack of uniqueness;
(7) Changing religious and cultural mores among parents in

suburban areas;
.-(8) A lower birth rate in a particular locality.

The CitinmAN. Mr. Duncan.
Mr. DUNCAN. I am in sympathy with the parochial and nonpublic

school and I know some of the m are in trouble. What concerns me
and some of my colleagues with whom I discussed this legislation
yesterday afternoon is the private schools when they have a policy
of exclusion, some exclude the blacks or the poor and in m ' home city
of Knoxville, Tenn., we have a very good prep school, a strictly
private school. Most of the students come from the wealthy areas of
the city, and to my knowledge there are no blacks in the school. I am
aware of the f..tt, that many of the private schools require the father
to have a certain income before the student is accepted. We exclude
the poor. In fact, I don't know of any strictly private schools that
will accept a student, although they may have merit as a good student,
whose parents do have any money to send them to private schodc.

That concerns me more than the sectarian schools. Would one of
you gentlemen mind elaborating on that?

Rabbi SHERER. Mr. Thomsen will speak in that.
Mi. DUNCAN. My daughter attended a private school for a number

of years and I don't think I should be entitled to a tax credit because
I choose to send her there.
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So that, taking any one State, or even nationally, it is not just a
matter of financing a nonpublic school system, but you will be financ-
ing maybe 250 different school systems. Then the ratio will definitely
come up.

Now at the present time, of course, in New York City, for example,
it costs $1,000 per child to finance a public school child.

Mr. GREEN. That is about what it costs in the city of Philadelphia,
yet it costs $478 a year for a nonpublic school child. That is less than
half.

Mrs. GOLDBLUM. When we figure the tuition cost of a child that
attends a Catholic parochial schoolI mentioned the $50 figure, which
is the elementary school figurethe actual cost is much more than
that to the church. That is borne by grants

Mr. GREEN. My paint is that the total cost of educating a paro-
chial school child in Philadelphia is less than $500.

Mrs. GOLDBLUM. That will increasingly decline. Insofar as the
Federal Gdvernment is going to start supporting it, it will decline and
the Government will support a greater amount of it.

Mr. GREEN. I question that judgment. It could be obviated by a
maintenance-of-effort requirement. You have expressed a very great
concern, and I think this committee has to be extremely conscious of
the fact that we should create no system in this country which will
promote a turning back of the clock in the area of civil rights. This
committee had better be very careful in consideration of this matter,
which I happen to generally favor, I might add, in disagreement with
your point of view.

But your point that there is a possibility here that we could be
turning back the clockwhich is not the way you put itin the area
of civil rights, is a real one and this committee should be conscious of it.

Mrs. GOLDBLUM. May I say something about civil rights? It is not
only that, but it is in the whole area of dividing our society into the
basis of religious or ethnic grouping which is so repungnant to our
democratic way of thinking. We think of a person being a citizen, and
not a Catholic, Jew, Protestant, or what.

The experience in Holland, and 1 have talked with many of them, is
an example. We have had this occasion because part of the Inter-
national Humanist and Ethical Union isin Holland. It is horrifying to
us to find that all social services are based on religion. If you can't find
your place in any one of these three groupings, then you had better get
there even if you don't like it.

I believe we have to think of the long term result of legislation of
this kind and not just the fact that we are plugging up a hole now that
exists.

Mr. GREEN. I think conceivably one of the great problems from a
historical point of view in this area, and once again harkening back to
Philadelphianot to be parochial, but it is the area I am most familiar
withbut initially many of the parochial schools were created in the
city because the public schools were insistent upon another religious
belief.

Many of the schools founded in this country were founded because
people could find absolutely no haven, no place they could have the
kind of expression they wanted.
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The homogeneity you seem to desire I understand, but I wonder how
far we want to carry this homogeneity. You know, I think that this
country's greatness is based on the fact that we have differing beliefs
and we are free to have those beliefs, to exercise them, and to pursue
them..

Many parents in this country have supported the public school
system with their taxes, and completely supported without complaint
for years a parochial school system. They really have paid double dawn
thro ugh the years.

I don't think the parochial schools are some thin disguise for an
Apo stolic mission. They have been performing the full function of
educ ating children.

Mrs. Gomm:mum. May I say something on this double taxation? I
don't know how we can really consider it a taxation. They are not
being taxed.

Mr. GREEN. I understand that.
Mrs. GOLDBLUM. They are not being taxed.
Mr. GREEN. They are paying twice.
Mrs. GOLDBLUM. There are private schools that on the basis of the

issue involved, whether yell want to call it ethical, moral, or what, who
have rejected public funds for this purpose. The ethical culture schools
have just really not accepted a $40,000 to $50,000 grant that would
have been permitted, because it felt that it had no business receiving
public money for a private school.

Mr. GREEN. In the next paragraph, you say:
What has been the case in the last 25 years? For a variety of reasons, there has

been a marked exodus from public schools to the religious and private schools.

Noiv that does not seem to be the case in the city of Philadelphia. I
think there has been a marked exodus from the parochial schools to
the public schools.

Mrs. GOLDBLUM. It has not been so in New York, it has not been so
in others. I am not well enough informed

Mr. GREEN. Your statement, I think, is wrong.
Mrs. GOLDBLUM. I think if you study the figures in New York State

you will find this to be true. Of course, where some of this is true has
been in the suburbs. Some of it maybe was not fleeing from segregation;
it was fleeing perhaps for lack of quality.

On that ground, if we have any public funds to hand out they should
be handed out in the direction of our public trust, which is public
education, and strengthening and improving the quality of our public
education.

Mr. GREEN. If I may continue, you say:
It is only the Roman Catholic schools that are faced with lower registration and

correspondingly rising costs.

When I came to that point in your testimony, I thought we should
also allude to something you said prior to that or after that. When you
say "only the Roman Catholic schools." Somewhere else in your testi-
mony you state that 75 percent of the nonpublic schools in this country
are parochial schools. These Roman Catholic schools are no small seg-
ment of the situation.

Mrs. GOLDBLUM. What I mean to say, in general, is the private
school, the nonsectarian private school, has been increasing in enroll-



went. The Jewish clay school has been increasing. More and more
children are entering the Jewish day school.

There has been, however, and this is nationally, a lowering regis-
tration in the Catholic schools, and the reason for it, as I tried to indi-
cate, from the two studies that have been made, the Fleischmann
Commission and the Notre Dame study, was not primarily because of
financial reasons but because of changing parental tastes.

The forecast by this panel, which has certainly made a very exhaus-
tive study, is that this is going to continue.

Mr. GREEN. I would seriously question whether the decline is due to
parental taste. Once again going from the specific to the general, which
I understand is not necessarily valid, I am just looking atmy own city,
where I think Lunderstand the problem, if there has been a decline, it
could be because of movement from the city in some instances; but I
really think one of the chief reasons now why there is a decline in paro-
chial school enrollment is because of the fi, ancial situation.

I think that is going to continue to get worse. If you were to close
the parochial schools, which I no longer think is some kind of debater's
trick but a very real threat with catastrophic economic consequences
for the public schools: This morning's Pinladelphia paper today in-
dicates public schools are just about ready to close in Philadelphia
because of financial reasons. It is a very serious situation.

I will say this. I do want to thank you for coming. I am going to
yield to Congressman Carey. I think you are an articulate spokesman
for your point of view and I want to thank you for testifying.

Mr. CAREY. Thank you, Mr. Chairman.
I wish to welcome Mrs. Goldblum in behalf of the American Ethical

Union. You make cogent points. For the accuracy of committee
records, I want to make it clear that the study to which you allude,
the Fleischmann study,'is a preliminary study; it is not final. There
is a minority report to this study which disagrees with a number of
its conclusions.

The study is a projection of what may happen. given the factors
you cite parental taste and so forth. The public policy of the State
of New York, even in view of the preliminary study, was to extend
certain benefits to the nonpublic schools, for example, the maintenance
of records. Some of these benefits have been found to violate the
State's constitutional prohibition against such aid, and therefore the
public policy has failed.,

But I think that in your statement, which, as I say, is a good con-
tribution, you do seem to reach some conclusions that are in them-
selves conflicting.

When you talk about a marked exodus from public schools to
religious and private schools, this disagrees entirely with the decline
in enrollment in the private schools. If there are more children going
from public schools to the private schools, how do you account for
the decline in enrollment in the religious private schools?

Mrs. Gownnum. The projected decline of the Commission was
that this would happen by the year 1980, when there would be the
55-percent decline.,

Mr. CAREY: I am talking about the marked exodus from public
schools to religious private schools. Where is that taking place in
New York?



Mrs. Go Lninxii. There again, I am talking about New York City,
In New York City, immediately after the Supreme Court decision,
we found that every attempt that was made by various public schools
to desegregate found an increased enrollment in the adjoining private
schools of those .:hildren who left the public schools because they
were trying to avoid desegregation.

'Mr. CAREY, I would have to resist that judgment as a matter of
fact. As a New Yorker, I would have to say that the judgment that
the people of NeW York City went to private schools to resist integra-
tion is at odds with the facts, because there is increased enrollment
in the public school sector, even with a fairly stable population. The
paroch, al schools of New York City, as elsewhere, have shown a
decline in enrollment.

So you will have to show me where those children ctre going to
school. The facts show that the nonpublic school has a lower enrollment
and the public school enrolln ent is higher in New York City since
1954. I don't like to see the ct mmittee misled, and I am afraid this is
misleading.

Mrs. GOLDBLUM. There is a falling off in various sectior of New
York City where public school enrollment has declined. 'A nere are
thousands of empty classrooms.

Mr., CAREY. This is quite true, because 1 million middle-income
people moved out of New York City to the suburbs and 1 million
poor people moved in. They are not moving into the areas of middle
income. That is why the classrooms are empty. They did not go to
private schools; they went to Nassau County and Westchester County
and New Jersey to other public schools.

Mrs. GoLnimint. Some of them went to private schools.
Mr. CAREY: Yes, but that is not what your statement said. Your

statement did not account for the suburban exodus. It said they went
to private schools as though private schools were the villains. It is an
exodus of people from the inner city to the suburbs.

The President said, and I do not agree with him, that one of the ways
to hold the inner city together was to allow parents to have options
within the inner city which would hold them there and not have the
inner city middle-income parents move to the suburbs so that we
would have the tipping of the inner city into a more black and more
Puerto Rican majority with the white element lost from the city.

Now that is a social phenomenon we have to recognize. The President
disagrees. He seems to think that having options for those parents
within the city would help to hold them in the neighborhoods.

Mrs. Griffiths made the same point with regard to Detroit this
morning.

Mrs. GOLDBLUM., Mr. Carey, I would like to point out that in yoar
own Borough of Brooklyn where there was an attempt made by the
board of education to pair two schools for the purpose of desegregating
them, there was immediately an increase in the enrollment in the
adjoining private schools. I am sorry that I don't have those particular
figures, but they are available.

Mr. CAREY. I can cite them. I am glad you bring that one up. That
was pairing of Public School 5 and Public School 6 in Brooklyn Heights.
They paired two schools on opposite sides of a thoroughfare which is
very difficult for the children to travel, a very dangerous passage for the
children. It was a bad pairing.
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At the same time, the school that you are talking about was not even
in existence. It is St. Ann's Episcopal School. It was founded long
after the pairing. St. Ann's Episcopal School is mainly peopled by
high-income families. According to most recommendations there
would not be available to them the resources of this bill.

So, the phenomenon you discuss here has little or nothing to do
with the exodus from those public schools. As the matter of fact, in
the very area you mentioned, two parochial schools closed, the
Assumption School and Victory School.

Mrs. Cirommmum. Why did they close? Some parochial schools
closed for purposes of consolidation, which takes place in public
schools, too.

Mr. CAREY. They closed for lack of financial support in the com-
munity, and the community itself had an urban renewal project
known as Cadman Plaza that took away the one-family and two-
family residences. You should know the facts on that particular site.

Mrs. GOLDBLUM. Those schools you mentioned are rot the schools
I was thinking of. Since I do not have my figures witl me, I am not
going to contest that. I am hoping when Mrs. Flast here she will
have the figures.

Mr, CAREY.. She is a very well respected authority.
Mrs. GOLDBLUM. Yes. She will have those figures of the time I am

talking about. Actually, I want to say this, that my main thrust is
really, as I see it, that this act will be the opening wedge for destruction
of our public school system.

Mr. CAREY. We have had aid to the nonpublic school student, as a
matter of fact, since 1965. The Elementary and Secondary Education
Act has made provisions available for children in nonpublic schools
in the form of textbooks, aid to the handicapped, a variety of aids
that I could specify, including Headstart, preschool programs, and
so forth.

None of these in 7 years has had any destructive effect upon the
public school system.

Mrs. Gommmum. We think some of it does. I do, personally. I
think that the textbook loan does. I think that the textbook loan
it is true, it has been ruled constitutionalbut I think that the last
word has not been said on that.

Mr. CAREY., The last word has been said.
Mrs. GOLDBLUM. Has not been said on the textbook situation.
Mr. CAREY. If you can show me where the loaning of textbooks to

any of the children in the nonpublic school system has had an adverse
impact on the public school system, I would like to know about that.

As author of that bill, I can tell you every librarian association in
the country, every leading expert in education has found this to be
one of the most constructive efforts ever made by Congress to bring
up reading levels and improve the reading materials for all the children
in all the schools.

You are the first one I have heard who opposes on educational
grounds the loan of textbooks to children.

Mrs. GOLDBLUM. Well, not on educational, but religious grounds in
that they were supposed to be secular, and many of them are not.

Mr. CAREY. Well, the study you referred to on that one has long
since been exploded., The only textbooks available to the children are
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textbooks approved for public schools. I think you should be careful
with the facts.

it Mrs. GOLOBLUM. I am not qualified to go into details.
Mr. CAREY: I agree with you.
Mrs. GOLOBLUM. I am only touching on some things. Insofar as

the Elementary and Secondary Education Act, as you know there
has been a difference of opinion as to its constitutionality. I don't
know what it does in its ultimate impact or harm on the public school
system., I believe that any aid that is given by way of public money to
private systems thereby endangers the public school system.

Mr. CAREY. I suppose that would make it true, then, of the Higher
Education Act, where all the private universities share equally with
the public universities?

Mrs. GOLDBLUM. No, I take a different position on that, and I think
the Supreme Court does, too, as was indicated in its decisiop.

Mr. CAREY. Why?
Mrs. GOLDBLUM. Because there we don't deal with the impres-

sionable child, where we feel we are really teaching, you know, re-
ligious tenets, and where you have mere of an independent child, a
more mature child, who is able to think on his own. We believe that
Government has no business supporting in any way religious insti-
tutions.

Mr. CAREY. The point you made is that the dedication of any
public funds to private institutions weakens the public institution. I
said:, "Why does that not apply to the higher education sector?" You
went into the question of indoctrination of religion.

Mrs GOL')BLUM. I am talking about elementary and secondary
schools.

Mr. CAREY. That is not the principle you addressed. You said
that any dedication of public money to private institutions weakens
the public system, We have public universities and private universi-
ties. I am trying to find out why that principle does not hold at the
higher education level without regard to what is taught in the curricu-
lum and so forth..

Why does it not weaken the State universities?
Mrs. GOLDBLUM. Well, I am going to call on my statement. I don't

know that it doesn't weaken it. I am really discussing this in terms of
the way we feel about the separation of thurch and state. We feel it
is not quite so oppressive in the case of the university student as it is
with the elementary and secondary student.

Mr. CAREY. I am completely dedicated to the principle of separa-
tion of church and state in higher education and in elementary and
secondary education.. I will defend it in every regard. But I see no
impact on that principle in assisting a child in school.

Thank you, Mr. Chairman.
Mr. GREEN. Thank you again.
There is a rollcall going on at the moment. It is almost completed.

I have to vote. Have you voted, Congressman Carey?
Mr. CAREY. No, I have not.
Mr. GREEN. I am going to recess the committee for 10 minutes

and then return.
(Brief recess.)
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MTS. GRIFFITHS (presiding). Mr. Gurash.
We are very happy to have you with us, Mr. Gurash.
You may proceed as you see fit.

STATEMENT OF JOHN T. GURASH, CHAIRMAN, ADVISORY COMMIT-
TEE ON THE FINANCIAL CRISIS OF THE CATHOLIC SCHOOLS IN
PHILADELPHIA AND SURROUNDING COUNTIES; ACCOMPANIED
BY JOHN F., O'LEARY, JR., AND DAVID A. TIERNO

Mr. Gun Asit My name is John T. Gurash. I am chairman of the
board of INA Corp., a financial services company whose principal
subsidiaries are the Insurance Company of North America and the
investment banking and brokerage house of Blyth Eastman Dillon.
I am also chairman of the advisory committee on the Financial Crisis
of the Catholic Schools in Philadelphia and Surrounding Counties.

I have with me on my right Mr. John F. O'Leary, an economist
with INA, a lecturer in economics at the Wharton School and former
economist with the Federal Reserve Bank of Philadelphia, and Mr.
David A. Tierno on my left, a principal of Arthur Young Sr, Co.
He is a certified public accountant in the Commonwealth of Pennsyl-
vania. These two gentlemen headed the task force that led to the
development of the data that creates the foundation for the report
to which I refer.

Let me begin by expressing my gratitude for thig opportunity to
testify on the complex but critically important question of Govern-
ment aid to nonpublic schools. As a result of the work of my own
committee, I am well aware of the many difficult facets of this issue,
and I sympathize with your committee's efforts to arrive at a solution
which will be equitable to all, beneficial to the Nation, shaped to our
traditions, and acceptable to the majority of our people.

The advisory committee of which I am chairman is composed of
prominent businessmen, labor leaders, top civic figures, minority
group activists, and school authorities. Among its members are the
heads of some of the Nation's largest corporations. Two-thirds of
the committee members are Protestant, Jewish, or of ro religious
persuasion, and some of the non-Catholics are nationally known
laymen in their faiths.

The committee came into being as a result of a letter from John
Cardinal Krol, Archbishop of Philadelphia, on July 22, 1971, in which
he asked me to select and head such a group. It was the Cardinal's
conviction that an objective study of the financial problems of the
Catholic schools ought to be conducted by an impartial, blue-ribbon
group, representative of the entire communitya committe' whose
findings could not be considered biased or self-serving.

For such a study to be meaningful, it was essential that the com-
mittee and its staff have free access to information of all kinds,
including not only enrollment and financial records of the Catholic
schools, but also statistics on parish finances, on novitiates and semi-
nary applications, and on many other related factors, It took courage
and resolution to open such records for examination by a nonsectarian
committee of laymen, but Cardinal Krol took that unprecedented



action. As a result, the committee, after many months of work, was
able to produce a report which is, we believe, the most comprehensive
survey of this matter ever made anywhere in the United States.

Although our study focused on the Philadelphia metropolitan area,
we also took a cursory look at conditions elsewhere throughout the
country, a.id we consulted with a number of national experts in the
field of education. We found, in effect, that Philadelphia was a micro-
cosm of the country as a whole, in most respects, as far as this problem
of the non-public schools was involved.

We also discovered that the financial problems of the nonpublic
schools could not be viewed apart from the financial problems of the
public schools. The fortunes of the two are interrelated inextricably,
so that what affects the one cannot_ help but have an impactand
often a very strong impacton the other.

Our study found that the parochial schools are already operating
at a critical deficit. In the Philadelphia metropolitan area, this deficit

iis running at an annual rate of about $4 million, and it is climbing.
There is no question that the deficit will continue to grow during the
next few years. By 1975, the cumulative deficit of the parochial
schools in th:s Philadelphia area will probably amount to more than
$55 million. 'ibis increase is caused by higher costs, reflecting rising
teacher salaries, a decrease in the availability of teaching nuns and
declining student-teacher ratios.

Economies are not the answer, for the parochial schools even now
are being operated at a much lower cost than the public schools. Here
is one dramatic illustration of this difference in cost: our committee
found that 3 years from now, in 1975, the cost per student for parochial
schools in the Philadelphia archdiocese will be $478. But right now,
in the school year that ended in June, the cost per student of operating
the Philadelphia public schools was estimated at $1,027more than
twice as much as the figure for parochial schools 3 years from now
In 1975, that figure will rise to approximately $1,800.

We also found that the financial crisis of the parochial schools ,vas
already having an impact on the public schools. Students have been
shifting from the parochial to the public schools in recent years, and
this movement is projected by us to continue at a minimum rate of
5.7 percent compounded annuallyor, more likely, at a substantially
accelerated pace.

. Assuming that the minimum rate of transfers continues, this will
impose an additional burden on the public schools of the city of
Philadelphia alonenot counting the suburbsof $7 to $8 million
in the coming school year, of $16 to $19 million in the following
school year, and of $28 to $37 million in the 1972-75 school year.

It must be borne in mind that this additional burden will be thrown
on a public school system which is already operating at a deficit of
roughly $50 million a year, with the cumulative deficit of the city's
public schools projected to reach $400 million by 1975. Indeed, the
plight of the city's public school system is so grave that the school
board is making plans to close the schools early, long before the usual
closing date.

Everywhere in this great country, from Oakland, Calif., to Oelween,
Iowa, to Boston, Mass., parochial schools are gradually closing down.
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Parochial schools have been closing at the rate of 400 per yearmore
than one a dayand the pace appears to be quickening.

The significance of this trend for the public school systems of the
United States is inescapable. If all the Catholic schools in this country
were to close, the national operating budget for the public schools
would have to be increased by some $3.2 billion per year, and the
capital budget for public schools throughout the nation would rise
by some $10 billion per year. Adding to such a calamity would be the
fact that the heaviest part of these additional burdens would fall on
the public school systems of our cities, most of which are already
in dire straits quite apart from their educational deficits.

More than money is at stake, for the parochial schools have been
making a unique contribution to American life. The educational
diversity which they represent helps all of our schools. As a non-
Catholic critic, James Gollin suggested in his recent book, "Worldly
Goods," perhaps the non-public schools, "just because they are
private, are doing things and trying things that public schools cannot
do and dare not try to do." He is inclined to believe that "parochial
education possesses an intimacy, a vitality, and a humanity of its
own." And he concludes that "we"that is, the public at large,
predominantly non - Catholic "should offer our support to the Catholic
schools. They * * * are the part of the church non-Catholics need."

This question of the survival of the parochial schools is not a
partisan matter. President Nixon, applauding the stress that the
nonpublic schools lay on moral, spiritual, and religious values, has
expressed dismay at the number of school closings. "We must stop
that trend and turn it around," he has said. "And you can count on
my help in doing just that."

And Senator George McGovern has written to me that he thinks
"that we can and should find a formula for aiding the parents of
children attending nonpublic schools that would be consistent with
the important constitutional principle of the separation of church
and state."

On my own behalf, I should like to make clear that I appreciate
the difficulties of the constitutional question which is involved, and
I understand the legitimate concern that the barrier between church
and state not be breached.

But changing times bring new perspectives on many things, even
on the Constitution, as we have seen often in the pastin new
outlooks on labor organizations, on Federal powers, and most recently,
on civil rights issues. I hope and believe that the dimensions of this
problem of the survival of the nonpublic schools have been coming
into focus in the last few years, and that we Americans may be ready
to view the church-state issue, in this one application, in a fresh
light.

After all, what we are talking about, in this pluralistic society of
ours, is not really a "Catholic problem" at all, but a dilemma of our
total community. Americans of every faith, and of none, have a
stake in its solution, for in a democracy the education of every child
is the concern of every citizen.

It is my hope that your deliberations will result in a legislative
measure which will help to preserve the nonpublic schools of our
country, and thus sustain and protect that diversity which acids so
much to the texture and the quality of life in America.



I thank you for the opportunity to appear here on behalf of our
committee.

Mrs. GRIFFITHS. Mr. Green would like to inquire.
Mr. GREEN, I would like to take this opportunity first, not to

inquire, but to commend you for coming here today, to commend
you for the contribution that you have made to all the schoolchildren
of Philadelphia by taking your own time to assist in the supervising
and the preparation of this study, "The Financial Crisis of the Paro-
chial Schools in Philadelphia and Surrounding Communities."

I am in complete agreement with you that the fate of the public
school is tied to the fate of the parochial school child. I am aware of
the financial crisis that exists just educationally in the city of Phila-
delphia. I think that you and your committee have made a tre-
mendous contribution to all of us who live in Philadelphia.

If I can be presumptuous enough, on behalf of all the people of
Philadelphia, as a member of this committee, I thank you for the
contribution you have made today, and the contribution of your
time and effort and energy that you have put into this report.

Thank you for coming.
GURASH. Thank you.

Mr. PETTIS. I would like to join my colleague in commending you
for this very excellent public service effort that you have made today,
and I would like to ask a question, if I may.

Mrs. GRIFFITHS. Certainly.
Mr. PETTIS. I know that many of the parochial schools are closing.

After a school closes, it is very difficult to get a school started again.
Could you give the committee the benefit of a good case history of

a closing of a parochial school and what happens to the institution
physically as well as what happens in the community as far as the
public schools are concerned?

If you are not prepared to do this, maybe you might prepare
something for the record. We have not had any testimony to that
point, other than generalizations.

Mr. GURASH. Congressman Pettis, I would like to ask Mr. Tierno
or Mr. O'Leary to comment on that, because they did in-depth work
in this area, concerning certain parochial schools, and may be familiar
with a case history.

Mr. O'LEARY. I can refer specifically to cases that happened. One
was in New Jersey, in Camden, one in Haddonfield, two very different
types of schools. The net result was the same.

One, in Camden, was essentially a school which, in a regular 4-year
curriculum, emphasized commercial and secretarial skills. It drew
students from all over the county, and when it closed, had an enroll-
ment of 243. It is thought that many of these students will be absorbed
into other Catholic schools, although some will go into the public
school system.

The other, in Haddonfield, was a small, private, reasonably expen-
sive girls' school which closed mainly because of declining enrollment
and financial pressure. It had approximately 200 girls in 4 years of
high school. I would expect some of these students to be enrolled in
a nearby boys' prep school, which had coincidentally decided to admit
girls, and the others to go either into parochial or local private schools
or local public schools. It drew from several communities; so the im-
pact of the closing was relatively minor in any one community.



In Philadelphia itself, three parish schools closed in June: St.
Theresa, with 175 pupils; St. Catherine, with 125 pupils; and St.
Alphmise, with 130 pupils. While these children were assigned to
other earochial schools in the area, we don't know how many, instead,
have entered the public school system.

The reason I bring that up is that there has been a significant vocal
reaction from the community, from the Catholic community, and, as
I understand it, and I just heard this yesterday, they had support
in one community where they have, in fact, brought suit against
Cardinal Krol for closing down the school and asking that the school
be reopened..

This gives you sort of the flavor without going into detailed numbers
of what happens.

Mr. GURASH. This is a specific instance of what just occurred., As
I recall, the deficit in that particular 'wish and its school was in the
area of $150,000 or $160,000 a year, which was being subsidized by
the archdiocese. The decision was made to close it. Now the Cardinal
is being sued.

Mr. PETTIS. I wonder if it would be possible to supply for the
recordI don't suppose you have this with you todayat least an
estimate of the number of parochial schools that have closed in the
last couple of years that may be typical of what you have been talk-
ing about, or maybe not typical in that fashion. We have had no
testimony to (late in terms of the numbers of schools that are closed,
or the value of the capital investment of those institutions.

You have made a good case, and I am certain that what you have
said .s true, that most of these young people, half of them fall back on
the public school system at a cost more than double what it is costing
the parochial schools to educate them.

But I think that is not the only loss. I think we have a loss here in
terms of a capital investment in institutions. I would like to know
what happens to these physical plants, other than the two cases you
have given, and the amount of money involved in these institutions.

Mr. GURASH. We will develop in detail a case study on it and sub-
mit it to the committee.

I think you will find that what happens is that the students of a
closed school mainly go to public schools. Some of them probR.bly go
to neighboring parochial schools.

The physical 'Ant is there, and it is either a valuable piece of
property, or it certainly is a one-purpose piece of propefty. If the land
happens to be a valuable piece of land, then it may be all right: But
it may be just something that represents a significant drag on the
archdiocese or the parish.

Mrs. GRIFFITHS. I would like to know the reason for the difference
between the parochial $400 and the public $1,000. Was it due to
administrative cost in the public system? It was not that they were
paying the teachers more, was it?

Mr. GURASH. No; it is a variety of things. Obviously, it goes to
the heart of the problem.

One of the problems in the parochial school situation is rising salary
costs, the fact that you have fewer religious teachers. I think this was
the basis for the current low cost, which is rising currently three times
as fast as the revenues.

I believe also that fundamentally it is like a business that has to



make a profit, and it runs pretty thin, and probably doel not employ a
lot of the frills that very, very wealthy businesses do.

Mrs. GRIFFITHS. I know that at one time a group of wo nen in
Detroit checked the cost of building a parochial school against the
cost of building a public school. I believe the public school was two or
three times more expensive. So, they ran for the school board and re-
replaced the men on the board. The women were horrified, and the
taxpayers were horrified with them.

Mr. Vanik.
Mr. VANIK. I would like to commend the gentleman for his state-

ment, and ask what his reaction is with respect to the $18,000 phase-
out. Does that pose any problem?

You know that the administration has recommended a phaseout of
the allowance of credit for those people earning more than $18,000 a
year.

Mr. GURASH. Mr. Congressman, let me respond to that in a general
way.

The basis of our study
Mr. VANIK. That ivas the administration's recommendation or

modification.
Mr. GURASH. The purpose of our study was ka endeavor to develop

the commercial facts, as it were, of this problem. Our committee has
yet to submit to the archdiocese suggestions for temporary solutions
to this problem.

I think that the committee as a whole now is generally convinced
that the survival of this system requires that there be some State or
Federal aid.

Now, the statement was made earlier by a prior witness that this
bill, or the bills that are under consideration here, represent full funding
of the parochial school system. Now that, I think, factually, is in-
correct. This committee believes firmly that the parents of students in
parochial schools will have to pick up part of the tab. But the tab has
gotten so big for the majority of people that they cannot afford it any
more.

Now, we simply are not competent, Mr. Congressman, to comment
on the benefit phaseout issue. My feeling would be yes, expressing a
personal opinion.

Mr. GREEN. Would the gentleman yield for one second to clear
something up where I think there is an error?

Mr. VANIK. Please proceed.
Mr. GREEN. Mr. Gurash, the witness who just preceded you is the

witness that you referred to. I don't believe she said the parochial
schools want full funding now.

I think she was saying this is a foot in the door, and that eventually
you are gomg to have the parochial schools demanding full parity with
the public schools. I don't think she was saying that that is what this
legislation advocates at the moment,.

could see her back there shaking her head while you were talking.
In fairness to her, I think what I hf.ve just said is what she meant.

Mr. GURASH. I apologize if I misunderstood her.
Mr. VANIK. I think at this point I would like to insert a comparable

report in my own community. I ask unanimous consent that it might
be inserted in the record at this point.

Mrs. GRIFFITHS. I hear no objection.
(The report referred to follows:)
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THE CLEVELAND REPORT OF THE FINANCIAL CONDITION OF THE NON-PUBLIC
CATHOLIC SCHOOLS OF THE DIOCESE OF CLEVELAND

In the Diocese of Cleveland, there are 188 elementary schools and 33 high
schools. The student population numbers 103,103 students. These young people
and their parents are members of the greater Cleveland, greater Akron and
greater Loralt metropolitan areas. Education finance problems are not peculiar
to the people if the

metropolitan
of Cleveland. The paradox of the finance problem

seems to lie it the fact that the average public school district in Northeast Ohio
per pupil cos,, is around $900.00, and the average cost for all Catholic schools is
around $350.00. Both systems are having difficulties meeting their payments.

Moat of the wider-circulated articles and research studies concerning or touching
this matter have dealt on capital costs and overlooked the continuing operational
costs. Some journalists and educators have gone so far as to say that public
schools could assume the non-public school pupils without any significant cost
increase. Abundant evidence shows a declining student population for both non-
r 'iblic and public schools. The Wright Univeisity Study this year indicates that
a minimum of 118 million dollars would be necessary on a yearly basis in Ohio
for public schools to operate at present level if non-public school students were
to be absorbed. Each property owner in Ohio would be taxed $80-$100 per year to
meet present public school programs. Any improvements or expansion in program
would significantly raise that tax increment.

The education finance problem, then, is a common community problem. What
the public school is doing for $900.00, the non-public school is doini for $350.00
per year at the present time. Nevertheless, at the present non-public school average
rate, the Diocese of Cleveland School System is going into an average debt of one
million dollars a year because of operational costs. In 1970-1971, the debt was
$1,282,998; in 1971-1972, the debt was $1,301,857; by 1975, the projected yearly
deficits will begin to surpass the 2.5 million dollar mark. On the other hand, if the
public schools in 1974-1975 were to take on the complete program for all children
in non-public schools, the yearly increase in tax monies needed based on present
citizen assessment would have to be well over 200 million dollars to meet opera-
tional costs in Ohio. Capital costs would not be included in this figure.

The significant factors before us then, are, all 221 Catholic schools in the
Diocese of Cleveland are chartered by the State Department of Education; all
schools meet the requirement of standards as set by the Department of Education
of the State; children of any race, color and creed are accepted in these schools
and to bear this out, 55% of the children in inner-city schools are not of the
Catholic persuasion: these children are there because their parents have made a
choice to send them. The saving to the public school financial costs in this area
alone is significantly important.

The continuation of education for the nation is absolutely essential; likewise,
the continuation of any non-public school or system is essential to any com-
munity. No one American can afford to be parochial in his view on the importance
of education. Plurality in education, as in all of American life, has been the hall-
mark and the strength of this nation of peoples. The most important fact of all is
ths,t tiie decision by which plurality of education can endure will be made not by
educators, bat by statesmen.

Mrs. GRIFFITHS. Are there any questions?
Mr. CAREY. Madam Chairman.
Mrs. GRIFFITHS. Mr. Carey.
Mr. CAREY. I was absent answering the roll a little while ago. Is it

my understanding that the facts and data of your report will be made
available to the committee when it is in final form?

Mr. GURASH. The report is complete, Congressman Carey. I believe
each member of the committee has been furnished with it. This is a
200-page report. There is a summary of the report which is in very.
very brief fashion. If the committee would choose to insert this short
report into the record, I believe it would have the essence of the com-
plete report.

Mrs. GRIFFITHS. Without objection. we will include the summary of
the report, in the record at this point.

(The summary follows:)
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FOREWORD

This report of the Advisory Committee on the Catholic Schools which has been
approved by all members, is. we believe, the most comprehensive survey of
their problems and the relationship of their plight to the difficulties facing
the public schools -- that has ever been made anywhere in the United States.

In large measure this must be credited to the cooperation of John Cardinal
Krol. Archbishop of Philadelphia. and his aides, who gave the committee's
staff unprecedented access to data of all kinds. These data included not only
enrollment and financial records of the Catholic schools, but also statistics on
parish finances, on novitiates and seminary applications, and many other
related factors.

It took courage and resolutic, to open such records for examination by
an impartial, non-sectarian committee of laymen, and I know that the members
of the committee join me in expressing our appreciation of Cardinal Krol's
determination to make full disclosure of the facts, in order to help the com-
munity to accurately assess the full dimensions of a crisis whose impact will be
felt by the community as a whole, and not merely by Catholics.

The committee came into being as a result of a letter from Cardinal Krol
to me on July 22, 1971, asking me to select and head such a group. In the
ensuing conversations and correspondence, we agreed that an advisory com-
mittee of the kind he proposed could best serve the community in three ways:
By bringing up-to-date and making all-inclusive a study which had been

made of the public schools' financial straits, for it is self-evident that a
collapse of the Catholic school system would aggravate the public schools'
difficulties to an almost unimaginable degree.

By bringing the up-dated study to the attention of various segments of the
community, including civic and government leaders, the labor movement,
businessmen, and others.

By opening a dialogue where Catholic and non-Catholic alike could con-
tribute ideas towards the solution of a problem that the entire community
shares.
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It was specified, however, that the advisory committee would not be asked
to undertake research or submit recommendations relating to governmental aid
at any level, to legislative action, or to parish aid, nor would the group engage
in fund-raising appeals.

Thirty leading citizens of the Philadelphia area, representing business,
labor, government, education, and the community at large, agreed to serve on
the advisory committee. This group included men and women of various
religious, ethnic, and social groups. It was as true a cross-section of the total
community leadership as one could wish.

Under the direction of the committee, a technical staff obtained, analyzed,
and interpreted the facts concerning the impact of the Catholic schools on the
economic and social development of the Philadelphia metropolitan area, as
well as the current financial condition of the Catholic schools and projected
trends.

In addition to the recordi of the Archdiocese and its parishes, the com-
mittee's staff also drew upon expert advice, opinion, and factual studies from
several outside, independent sources.

This report, which deals solely with the factual circumstances as they
exist and are expected to develop in the months and years ahead, will serve as
a basis for the discussion of the options which are open to our community in
its efforts to cope with the crisis in Catholic and public education today. In the
immediate future the committee will present an outline of these options to
Cardinal Krol.

As the community dialogue on this problem begins, let us bear in mind
that what we are talking about is not really a "Catholic problem" at all, but a
dilemma of our total society, and that Americans of every faith and of t.,ne

have a stake in its solution. The education of every child is the concern of
every citizen.

When I announced my acceptance of the chairmanship of this committee,
I told the press: "I cannot prejudge the work of this committee by speak-
ing in any detail about the future, but I can say this: An America without
a strong network of non-public schools would be a nation which had lost
one of its great strengths. I do not think this country can afford to let that
happen."
After many months of work and deliberation, the committee as a whole

shares my conviction. Now we solicit the help of the entire community in
determining how our society should confront this challenge to its pluralistic
strength.

Philadelphia, 1972
John T. Gurash
Chairman
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SOCIAL ASPECTS OF THE PROBLEM

This report from the non-sectarian Catholic School Advisory Committee
appointed by Cardinal Krol deals with the facts which the Committee finds and
believes to exist with respect to the diocesan high and parish elementary
schools in the Archdiocese of Philadelphia, and particularly thdie schools
within the City of Philadelphia.

The Committee has made these findings and estimates based on lengthy
studies conducted by experts in the fields of Economics, Finance, and Educa-
tion, as set forth more fully in the body of the report.

I. This report focuses mainly on the facts concerning the economic and
financial aspects of education in the Catholic Schools in the Archdiocese of
Philadelphia, and the facts and iatimates concerning the tremendous financial
impact the closing of Catholic Schools would have upon the finances of the
Philadelphia Public School System. However, education encompasses other
and broader factors which involve not only our economic life, but also the
entire spectrum of social, political, and spiritual values that are part of the
fabric of life in a free society.
It is in that area, also, that non-public education makes an enormous
contribution.

The teaching of duty, responsibility, hard work, frugality, ethics, and
proper conduct are part of America's past and are desirable and important for
America's future. President Nixon, in a speech on August 17, 1971, stressed
the importance of the non-economic facets of education, when he said:

"In the homes, churches and schools of this nation, the character of the
coming generation is being forged. We must see to it that these children are
provided with the moral, spiritual and religious values so necessary to a great
people in great times. As we see those private and parochial schools, which lay
such stress on those values, close at the rate of one a day, we must resolve to
stop that trend and turn it around. And you can count on my help in doing
just that."

This Committee endorses and supports this statement by the President
of the United States.

II. Catholic and other parochial schools are committed to an educational
philosophy involving morals, conduct, and spiritual as well as intellectual
excellence.

While most non-public school children are in Catholic schools, they are also
to be found in schools conducted under Jewish and Protestant auspices. By
virtue of the demands made upon them and the services they have provided
historically, Catholic and other non-public schools are in fact fulfilling a
public need. The Jewish scholar, Will Herberg, said

"Parochial schools . . . perform a public function, supplying a large

83.453 0 - 72 - pt. 1 - 14
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number of children with an education that is everywhere taken as the equiv-
alent of the education given in public schools."

Methodist Bishop Fred Corson said:
"They (the Catholic schools) have broadened the purposes of parochial

education and have associated it more closely to a philosophy of life rather
than the perpetuation solely of a sectarian position. They have encouraged a
willingness to adjust to meet the changing needs and they have introduced the
entire community to the contributions made by private education and the
problems involved in a pluralistic society."

III. The American tradition of educational diversity has been a great
strength to our educational system and should be preserved.
American society needs and grows on educational diversity. Catholic and other
non-public schools offer and provide an important educational alternative to
the community. .

IV. The individual citizen's right to choose the kind of education which he
wishes his children to have is an important right and should be preserved.
Catholic schcols provide all parents with an opportunity for expressing a
freedom of choice about education. This concept of diversity or freedom of
choice for parents received strong backing from the United States Chamber
of Commerce Task Force Report on American Education, which pointed
out that:

"We take this diversity for granted in scholarship, in politics, and in the
abundance and variety of the commercial marketplace. Why settle for the
single choice in education? . . . We think it desirable that parents have a choice
of schools for their children . . . Different schools, none of them perfect, will
have different combinations of strengths and weaknesses. Parents . . . shou1.1

be able to choose to find the combination that best satisfies them and their
children."
Not to be overlooked in this connection is the importance of the righ an
individual citizen has to select for his children a combination of secular educa-
tiun and religious education.

'1. catholic schools are a stabilizing factor in the life of our urban
con .nunities.
The existence of good Catholic schools in the area acts (as do good schools
generally) to strengthen a community and as a strong retentive force for the
population. The schools provide a focal point for neighborhood identification,
community pride, and, consequently, lend social and economic stability. These
schools enhance the quality of life in our cities and suburbs. They are an
important community asset, attracting and retaining in each community sub-
stantial numbers of hard-working financially stable famMes.

VI. The example set by the Catholic schools of efficient and economically
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constructed and operated facilities is also important.
The spur of competition is good for all schools public, parochial, or private

fostering constant evaluation and reevaluation of objectives, performance,
use of resources and economy. The existence of Catholic schools provides for
other schools another benchmark or standard for evaluating educational
effectiveness and other measures of performance.

VII. In addition to the foregoing, the resources committed to supplying
Catholic education in the Philadelphia area provide this community with:

a quality education for one out of three children in the City of Philadelphia
and comparable numbers in the four surrounding counties.
an important source of a skilled labor force and an educated citizenry,
a source of community and business leaders.
a full range of student activities which provide educational, social and recrea-
tional services to the community at large and develop in the students them-
selves a sense of social responsibility.
substantial facilities and personnel to undertake the education of minority
groups and the poor. This aspect of social contribution of Catholic resources
was prominently noted by President Nixon in his Message on Educational
Reform, March 3, 1970, in which he comments:,

"They offer a wider range of possibilities for education experimentation
and .special opportunities for minorities, especially Spanish-speaking Americans
and black Americans."

These resources exist today and represent potentially a powerful instru-
ment for social awareness and change. The resources so committed should be
conserved along with our other national resources.

The community stakeboth economic and socialis high. Independent
of full acceptance of the benefits claimed or value judgments implied, the
Catholic and other non-public schools of the Philadelphia community are a
substantial factor to be reckoned with and assessed.

VIII.There exists between the public and parochial school system of Phila-
delphia a large measure of interdependence, cooperation and interaction.
The importance and significance of the close working relationship between the
two systemsand their effects upon each otherwere spelled out very clearly
by the Philadelphia Board of Education and the Philadelphia Archdiocesan
Board 'of Education. Calling for a joint solution to their common problems,
together they stressed:

"Thc education of the children of Philadelphia depends upon the strength
of two great educational systems: the public school system and the parochial
school system. Each is essential to the welfare of the city and its children; each
is fundamentally dependent upon the other. If one suffers, the other inevitably
suffers."

On the following pages are the facts as to the costs associated with provid-
ing the benefits outlined briefly above, At the same time, this report identifies
the best estimates the experts employed by this Committee can make as to the
huge costs to the Public School System of providing those same or similar serv-



iceseducational and socialshould the Catholic schools no longer be able
to do so.

This brief reminder of the benefits provided to the community by the
Catholic schools provides a fuller context for evaluating the hard facts of the
financial crises confronting Catholic schools in the Archdiocese of Philadelphia.
The economic impact on the community is clear. The key questions for the
community are:

Are the benefits worth the costs?
If so, how can these costs be met, and these benefits retained?



203

SUMMARY

Background

In his educational reform message to Congress on March 3, 1970, President
Nixon stated:

"The non-public elementary and secondary schools in the United States
have long been an integral part of the nation's educational establishment , . .

supplementing in an important way the main task of our public system."
Throughout the country, the Catholic school system constitutes the major

element among non-public schools. In the City of Philadelphia, for example,
9 out of 10 children educated in non-public schools attend a Catholic school.
Nowhere is the significance of Catholic schools as contributors to the education
of young Americans more apparent than in Philadelphia.

The school system of the Archdiocese of Philadelphia is comprised of
more than 300 elementary and secondary schools in Philadelphia and its four
surrounding counties (Bucks, Chester, Delaware and Montgomery). These
schools provide educational services to over 230,000 children 75 percent of
whom are elementary students. In Philadelphia alone, one out of three children
is educated in a Catholic school.

While there is general awareness of the high cost of education, only re-
cently has attention focused on the financial crisis confronting Catholic school
systems throughout the nation. Several studies, including one being developed
by a panel of the President's Commission on School Finance, have been com-
missioned to determine the scope of these financial problems. Philadelphia
Catholic schools also are faced with serious financial problems. What has been
lacking is community awareness of the specific dimensions of these problems.

Purpose

The purpose of this report is to provide the facts about the present and pro-
jected financial condition of the Archdiocesan School System. The information
developed is intended to:

1. serve as a basis for assessing the magnitude of the financial problem;
2. establish the facts required to promote community awareness;

3. provide the basis needed to formulate and evaluate alternative courses of
action which can be recommended to the Archdiocese.

Major Findings

Our analysis covered key educational and financial data from both parish and
school soaces. Results of our analysis may be summarized as follows:

A. There is a deficit now. Analysis of the most recently available data pro-
vides new and important insight into the financial condition of parishes and
schools in the Archdiocese of Philadelphia. In the fiscal year 1970, all parishes
combined operated at a net deficit of $1.2 million. In addition to deficits ex-
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perienced in the parishes, separate accounts for the elementary and the second-
ary schools showed that elementary schools incurred deficits of $193 thousand,
while high schools spent $804 thousand more than available revenues. The
combined school operation deficit for 1970 was, therefore, $997 thousand.
Thus, the total deficit for 1970 incurred by the three operations parish
churches, elementary schools and diocesan high schools was $2.2 million.
During fiscal 1971, the deficit in parish operations alone jumped to $5.1 million,
a four-fold increase over 1970. Although complete school financial data is not
yet available for 1971, there is every probabili'.y that the total deficit will in-
crease, due mainly to the elimination of state aid.

B. Deficits will continue and will grow during the next several years. Pro-
jections covering the school years 1972.73 (fiscal '73) to 1974-75 (fiscal '75)
indicate that by 1975 the cumulative deficit in the schools will reach $55.4
million. That projection represents the deficit resulting from a concf.tenation of
most probable conditions. The deficit could be as high as $84.1 million, or as
low as $43.1 million. Deficits projected for the combined elementary and sec-
ondary schools appear graphically in Charts I, II and III, respectively.

Chart I
ARCHDIOCESE OF PHILADELPHIA COMBINED ARCHDIOCESE
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Chart II
ARCHDIOCESE OF PHILADELPHIA ELEMENTARY SCHOOL

PROJECTED CUMULATIVE DEFICIT FISCAL 1973 THROUGH FISCAL 1975
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Chart III
ARCHDIOCESE OF PHILADELPHIA SECONDARY SCHOOLS
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Underlying the most likely cumulative deficit of $55.4 million is a $13.5
million deficit during fiscal '73, which rises to $19.0 million during fiscal '74
and climbs to $22.9 million in the school year 1974-75. During these respective
years, it is expected that parishes will also be operated at combined cumulative
deficits of more than $35 million, creating a projected total church and school
operating deficit of $90.4 million.

C. Revenues will fail to keep pace with costs. A key factor determining
future prospects for Catholic education is, of course, the ability of the church
and schools to generate revenues sufficient to keep pace with costs. The corner-
stone of the Catholic financial structure is the parishioner contributing through
his church. The parish collection is the prime source of revenue funds needed
to support the elementary school system, contribute financial support to the
secondary schools, and provide for parish needs. Most signs point to a reduced
flow of funds from the parishes. Parish revenues, derived mainly from church
collections and socials, virtually stopped growing in 1971. Total operating
receipts, for the combined parishes of the Archdiocese, increased by less than
one percent during fiscal '71. When parish revenues cease to expand, pressures
develop in elementary and secondary school budgets. Nearly 46 percent of all
parish revenues are used to support education. Funding elementary schools
takes 33 percent of total parish revenues; another 13 percent of parish revenues
is channeled into the high school system from the parishes. At the elementary
school level, parish funds represented 76 percent and 67 percent of the total
elementary school budget in the years 1970 and 1971, respectively. Obviously,
any diminution of the flow of funds through the parishes must have a substan-
tial direct impact on school budgets. The main source of parish revenues (col-
lections, which produce approximately 60 percent of revenues; and socials and
donations, which provide another 16.5 percent of total revenues) are not
growth-oriented sources. Experience in recent years indicates slower growth in
revenues from the parish is likely to continue over the next four years. If his-
torical contribution rates are adjusted to correct for the effect of inflation, real
(or price adjusted) revenues have actually declined in recent years.

Although recent general economic conditions may account for some de-
cline in contribution rates, evidence suggests that resumption of general eco-
nomic growth may not yield an upward surge in parish revenues. Analysis of
the relationships between average family contributions and average family in-
come indicates that there is a less than pr..portionate increase in contributions
associated with changes in income at higher income levels. The analris reveals
that the average contributor will increase his contribution more if, for example,
his income increases from $8,000 to $9,000, than if his income were to increase
from $15,000 to $13,000. There is evidence of a diminishing marginal rate of
contribution based on income. Thus, future growth of family income may not
be adequate to generate the needed growth in revenues to cover burgeoning
costs.



Combined elementary and secondary schoc' revenues are expected to
reach $60.3 million in 1975, expanding at a compcvnd annual rate of growth
of 2.4 percent from $56.1 million is 1971-72 These revenues include funds
from several sources: parish support and funding, tuitions, student fees and
other sources. But projected revenues fall far short of projected costs.
D. Costs will continue their upward spiral. School operating costs, especially
teacher salaries. have strong upward biases. Several factors reinforce the need
to recognize the potential for explosive growth in the costs of maintaining the
Catholic school system in Philadelphia. Any list of factors that will push costs
up must include:
I . Rising teacher salariesteacher salaries in Philadelphia Catholic schools
are below national parochial averages. Additionally, unionization of lay ele-
mentary teachers and a movement toward an established level of parity even
with Catholic secondary salary scales would exert heavy financial pressure on
the school system. Further movement in the direction of parity of both Catholic
elementary and secondary salaries to public school salary levels would create an
added strain on the financial resources of the school system. Any one, or a com-
bination, of these factors occurring would result in substantial cost increases in
the operation of the schools.
2. Declines in the availability of religious teachersinability to provide
religious teachers to instruct in the schools would prove extremely costly in
Philadelphia. The inability of the school system to avail itself of religious
teachers (at relatively low salary costs) may arise because of either a lack of
numbers of persons entering the teaching religious orders or by the orders
themselves changing their mission. Declining ratios of religious to lay teachers
translate directly into significantly higher costs often a doubling of teacher
salary costs. The availability in Philadelphia of a few large religious orders
committed to teaching is both an advantage and a disadvantage: an advantage
in that they lend an element of stability to costs; a disadvantage in that a deci-
sion on the part of any one order to change its mission would have a huge im-
pact on salary costs and be a major destabilizing force. Presently, there are no
indications of major shifts occurring in the missions of the large religious orders
which support education in Philadelphia. However, a declining religious/lay
teacher mix can be anticipated, especially in the high schools. As a result, total
teaching costs will accelerate more rapidly than might normally be expected.
3. Improving (declining) student/teacher ratios lead to higher costs

student/teacher ratios represent one observable variable that may, rightly
or wrongly, be interpreted as a measure of quality. It may serve thus as a meas-
ur: of perceived quality. Further improvement in the student/teacher ratio in
Catholic schools and the concomitant increased cost pressures associated with
the reductions are anticipated.

Despite all these pressures, costs in the Catholic schools will remain sub
stantially below the public school system when measured on the basis of cost
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per student. To illustrate the gap, the cost per student in Archdiocesan schools
projected for the year 1975 is $478 pe, student. Contrast this with the current
cost (1971-72) of $1,027 per student in Philadelphia public schools which was
estimated by the Federal Reserve Bank of Philadelphia.

E. Not all schools are operating in the red. As indicated by analysis of indi-
vidual school operating statements, there are many schools which are not ex-
periencing deficits currently. Although there is a substantial deficit overall,
resulting from the fact that costs are rising at rates approximately three times as
fast as revenues, this deficit is not distributed proportionately or evenly over all
the schools.

F. Catholic school enrollments declined in the last several years. Enroll-
ment declines are projected to continue through 1975 and will add substan-
tially, on balance, to the operating costs of. the school districts in Philadelphia
and surrounding counties. The net additional cost depends upon projected
rates of transfer from the Catholic to the public schools and the effect transfers
will have on the amount of aid provided by the state. The cumulative impact
over the three year projection period, assuming the rate of transfer implied in
the basic forecast (5.7 percent compound annual rate). involves net additional
costs in Philadelphia of $20.9 to $29.8 million. Additional costs for the four-
county suburban area would be $24.4 million.

If the Catholic schools were to close dovin at the end of this year (1971-72),
and all students were shifted to the public schools, the cumulative additional
costs to 1975 would be:, Philadelphia $378.8 to $471.2 million; in the
four-county surrounding area, the cost would be $274.8 million. Closing down
all schools in the Catholic Archdiocese, therefore, would add an additional
$653.6 to $746.0 million in total to operating costs over the next three years in
the Philadelphia five county area.

Assuming a longer-term closing pattern, 10 percent per year transfer,
additional costs to the public school sstem in the time period 1972-73 to 1974-
75 would be between $140.8 and $157.5 million. This amount is net of state
aid, that is, the additional costs have been adjusted to reflect the fact that trans-
fer of students may generate additional state-aid money for the receiving school
districts.

Transfer of students from Catholic to public schools may have a beneficial
effect on the financial status of the public schools in that state aid may increase.
Within the mechanics of the state-aid ratio, it is possible for the state-aid ratio
to rise, yielding higher state aid for not only the additional students but for the
total receiving student body as well. But full benefits of transfer-induced state
aid are not accrued until three years after the transfers occur. Thus, for example,
if the Catholic schools were to close in '72, the public schools would receive no
additional state aid in 1972-73, only a partial increase in aid in 1973-74, and
the full impact in 1974-75 because of the manner in which state aid is calculated.

Comparison of the cost impact of various assumed rates of student transfer
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on projected public school deficits is revealing. Shifts of enrollment to public
schools in Philadelphia may add between $8.1 to $12.7 million to the public
school deficits projected by the Federal Reserve Bank of Philadelphia, if the
Basic Forecast proves accurate. Higher rates of transfer will involve, of course,
higher additional costs. Immediate closing of Catholic schools (at the end of
the 1971-72 school year) would. add $158.0 to $162.8 million per year to the
public school deficit projected by the Federal Reserve Bank of Philadelphia. A
visual comparison of the effects of different assumed rates of transfer on costs is
provided in Chart IV:
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G. Tuitions may provide a prime source of additional revenue to schools
in the Archdiocese if, in fact, the Catholic community of Philadelphia con-
tinues to desire a viable parochial system. There is no evidence of a strong
relationship between changes in tuitions (or student fees as proxy tuitions) and
declines in enrollment. To the contrary, evidence to date, and at the levels of
tuitions now charged, seems to indicate that the demand for Catholic school
education is insensitive to current tuition levelswhich is not to say that future
demand may not be. The recent increase in high school tuitions in the Archdio-
cese from $130 per year to $300 per year is outside the range of any prior ex-
perience here real or statistical. It is too early to determine the full impact of
that price rise on enrollments, but so far the effect appears



There is evidence, however, in the City of Philadelphia that direct charges
(tuitions or student fees) in elementary schools are being paid for by an
approximately equal reduction in church collections This means that total
support of the parish church-school complex is not likely to change level sig-
nificantly rather, parents will redistribute their giving, channeling funds
directly into the school budget, by-passing the collection plate.

H. Managerroent information processes and systems are inadequate. There
is need for developnont of necessary information and systems for management
analysis and control. I resently, ability to cope with the assessment of problems
in a rapidly changing lira --ial situation is limited. High levels of demand for
sound financial and other key information are likely to be made upon the Arch-
diocese as the dynamics of the current financial crises unfold. Hard choices are
ahead and they require hard information to manage either controlled balanced
growth or decline. The current crisis does not appear to have reached the all or
nothing stage. There are options to explore.

Perspective

The financial crisis pressing on the Archdiocesan schools, supporting parishes,
and parishioners, is typical, in many ways, of the problem facing dioceses
throughout t:..: United States. In some places, the stage of the problem is more
advanced the communities involved have made their choice of how to solve
the problem. Other communities are barely perceiving the existence of the prob-
lem. 17 Philadelphia, the problem is here and now. The time for learning the
facts and making the choices is now. For the Catholic community, the time has
always been now. There is, however, a new factor a growing community
awareness of the financial crisis facing non-public education, most significantly
Catholic schools.

Many proposals for aid are now being discussed at the federal and state
levels. There is, for example, The President's Commission on School Finances,
including "The Panel on Non-Public Education." In Pennsylvania, there is the
Mullen legislation for school aid. Legal and constitutional questions are by no
means settled. There is considerable discussion about methods to finance edu-
cation generally tax credits, va.ue-added taxes, and non-property tax bases.
Many solutions have been proposed to deal with the problem facing Catholic
education, and the sheer economics of education range from closing down all
Catholic schools immediately, to limited consolidation or other forms of man-
aged decline, to constructive cooperative programs between Catholic and public
school officials. These programs include such cooperative efforts as shared-
time, dual enrollment, programs or 1 Jeased time for religious education.

Summary

This Committee now has with this report:

1. The facts necessary to analyze and assess the financial crisis confronting
the Archdiocese of Philadelphia school system.
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2. A dita base to determine and evaluate alternative courses of action for
recommendation to the Archbishop of Philadelphia.
3. Information required to assess the impact of the financial problems of the
Archdiocesan school system on the Philadelphia community and local public
finance.

What is not available is an in-depth understanding of the attitudes of the
Philadelphia area Catholic community. Attitudes reported from other parts of
the country may or may not be representative of the attitudes of the Philadelphia
community. To fill that gap and provide the correct perspective, a systematic
program aimed at determining the basic attitudes of the Catholic community in
the Archdiocese of Philadelphia must be pursued.
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Mr. PETTB. I wonder if I might ask the witness if I might have a
copy of the unedited or the full text.

Mr. GURASIi. Yes, you certainly may.
Mrs. GRIFFITHS. If there are no further questions-
Mr. CAREY. Just this point.
As board chairman of a corporation well known in a rather com-

petitive industry, do you find that because you have competition,
because you are in the public service sector, with a demand com-
modity that people have to have, namely, the spreading of the risk
on coverage, you run a more efficient and competitive business because
you are in the marketplace competing for trade and competing for
customers? That is part of the American system, is it not?

Mr. GURASH. That is correct. one in which I firmly believe.
Mr. CAREY. You would not advocate that the Federal Govern-

ment in its wildest dreams take over the underwriting of all the
insurance in the country, even though some think the Government
can do it more effectively and more efficiently?

Mr, GURASH. I would object, and have objected?
Mr. CAREY., Would it not appear, then, that in the field of education,

where we want the very best for all of our children, that competition
is a very healthy element in producing effective education, and absent
some alternative system of education, some alternatives in educa-
tion, and having only what I would call the State schools, only the
State involved in education, that would be contradictory to all the
other principles that we have adopted in this country of a private
enterprise system, of options available, alternative democracy, politi-
cal system, and so forth?

It would seem that the notion of an all-State system, because we
could not afford any other, would run contradictory to other prin-
ciples on which the country rests, whether it be in the business sector
or in the field of health or in the field of housing. In all of these fields
we have a healthy competitive factor, and where we do not, it seems
that the public suffers.

In your estimate, as a leader in business, don't you feel that com-
petition would be a healthy and vigorous factor in improved education?

Mr. GURASH. I feel that very, very strongly. I think that I repre-
sent the unanimous opinions of our committee, and it is so stated in
the report, that the diversity of education, the competitive education
system, is fundamental to our system of life, American life.

Mr. CAREY., For the record, since you did advert to the position of
the President, which has been clearly and definitely stated in Phila-
delphia, where I think he made his statement of support for this type
of aid, you also referred to a letter you received from Senator George
McGovern.

I am glad you made this reference in your statement, because I
read an editorial in the Christian Science Monitor to the effect that
this committee considering tax credits for nonpublic school tuition
and that the President was supporting this idea, and commended
Senator McGovern for being against that position.

I have checked with the McGovern peoi le. Your statement is ac-
curate, and he has indeed publicly endorsed the Ribicoff bill in ele-
mentary and secondary education, which is similar in large measure
to this 'bill. I am glad you have set, the recwd straight as far .as both
parties are concerned.



Mr. GURASH. I quoted from a letter received from him acknowledg-
ing receipt of our report.

Mr. CAREY. Thank you, Mrs. Chairman.
Mrs. GRIFFITHS. Do you have anything further?
Mr. GREEN. Yes.
I had a conversation several years ago when former Mayor Dill-

worth came down as the head of the Philadelphia Public School
Board at that time, a position he assumed after he was mayor. At
that time, I asked him: How can you justify the difference in the cost
of educating a public schoolchild in the city of Philadelphia and a
parochial schoolchild in the city of Philadelphia?

I can understand some of the costs. I think the fact that there are
people with vocations teaching in the parochial schools for nothing
certainly is one factor. I think salaries were traditionally lower. That
was another factor.

I am talking to you as Congressman Carey was a moment ago, as
a businessman, who has to take a look at the balance sheet, and as
someone who has taken a look at Philadelphia education.

My question is this:, Are we wasting money in the public school
system that should not be wasted? Are we spending too much? Are
we not doing the kind of job in the public schools for the amount of
money we are spending by comparison with parochial schools?

Mr. GURASH, Congressman Green, I am really not in a position
to make a critical statement of that kind about the Philadelphia
schools, but let me point out one thing. Both Mr. Dillworth, the
immediate past head of the Board of Education of Philadelphia, and
Mr. Ross, the present head of the Philadelphia Board of Education,
are members of our committee and have each been enthusiastically
involved in the work of our committee, and endorse the entire report
without qualification, and the report contains very detailed informa-
tion concerning the difference in the cost of teaching a public school
student and a parochial school student.

I might say parenthetically that the other day, publicly, in a press
conference with me, Mr. Ross again emphasized his great concern
about the continuing deterioration of the parochial school system
in terms of the impact on the Philadelphia school system. He used a
figure which I am unable to verify because we have not had a chance
to talk about it since, that this year up to 10,000 pupils would transfer
from the parochial school system to the public school system.

We have no way of knowing that that is a fact, so I don't want to
state this officially. But he expressed great concern about the cost
impact on the public school system of this shift.

Mr. GREEN. ,My question prompts me to make this comment.
I have the highest respect, as I think you know, for former Mayor

Dillworth., I meant nothing by my question that negates that respect.
I wonder, perhaps, and your committee has not been charged with

this responsibility, and certainly I cannot add to the charge of the
committee. I think perhaps the committee could, for the city of Pl.ila-
delphia, perform an additional useful function if they took a look
at this disparity.

I am going to have to take a look at your full report and perhaps
the information I seek is detailed completely in there, perhaps not.
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If it is not, perhaps that is another area where a contribution could
be made so that we can get down to the nitty-gritty of what it is that
creates such a tremendous disparity.

The irony of this whole situation is, as I understand it, in the
most recent tests, and we are not talking about children that come in
one instance from terribly advantaged families and children in
another instance that come from terribly disadvantaged families.
Many of these children in both systems come from relatively dis-
advantaged families. They are finding in national testing that the
kids from parochial schools, despite the reduced costs, are performing
better on these tests than the children from the public schools.

I think if anybody is interested in seeing that the Government
dollar is spent the way it should be, instead of wasted the way it is,
this is something we should look into.

Thank you very much for coming. I really appreciate your appear-
ance, and I think you have made a great contribution.

Mrs. GRIFFITHS. We have to answer a rollcall.
Thank you very much.
We will be right back with the next witness.
(Brief recess.)
Mr. VANIK (presiding). The committee will come to order and

resume its hearings.
The next witness is Mr. Dennis Rapps, executive director of the

National Jewish Commission on Law and Public Affairs.
Mr. Rapps.

STATEMENT OF DENNIS RAPPS. EXECUTIVE DIRECTOR, NATIONAL
JEWISH COMMISSION ON LAW An PUBLIC AFFAIRS

Mr. RAPPS. Mr. Chairman and members of the committee:
My name is Dennis Rapps, and I am the executive director of the

National Jewish Commission on Law and public Affairs, generally
known as COLPA. COLPA is a voluntary association of attorneys
and social scientists organized to represent the orthodox Jewish com-
munity on matters of public concern.

An important part of our work has been and continues to be the
representation of the view of that orthodox Jewish community on the
issue of the constitutionality of various programs of public aid to
parochial schools. We have either filed amicus curiae briefs or rep-
resented particular Hebrew day schools in all the major litigation
involving this issue.

I come here today speaking in favor of tax credits as embodied in
title II of H.R. 16141.1 will limit my remarks to a brief discussion of
the need for tax relief,ithe essential fairness of such a program of tax
credits, and its constitutionality in general and as applied to tuition
paid by parochial school parents.

At the outset, I would like at least to attempt to put to rest one
canard by saying in the strongest terms that the tax credit concept
is simply not a subterfuge to get around the strictures of the Supreme
Court. On the contrary, the Supreme Court found constitutional
problems recently with particular specific programs of direct aid to
parochial schools.
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It certainly did not inundate antagonism between government andreligion, and even a superficial analysis indicates that the excessiveentanglements problem raised by the Court in those cases in the otherinstances are not present in the tax credit concept.
f t is therefore, I believe, altogether improper to allege, as some havedone, that those who seek legislation which will result in governmentmeeting its responsibilities to education are somehow engaged in anoperation to undermine the Constitution,

submit that some program must be devised to preserve freedomof choice in education by saving the private or nonpublic schoe: fromextinction by spiraling costs and rising tuitions.
The failure to provide meaningful opportunities for lower endmiddle income parents to educate their children in a parochial schoolof their choice is in effect an abridgement not only of their parentalright to choose an educational program which they feel would imbuetheir children with those values and character traits 'which would leadthem to be productive and law - abiding citizens but also an impedimentto their free exercise of religion by limiting religious education to thosewith large purses.
We fully realize that any aid to nonpublic education must conformto the principles of constitutionality recently enunciated by theSupreme Court in Lemon v. Kurtzman, 403 U.S. 602, and in Tilton v.Richard. von, 403 U.S. 672 (1971), and the almost insuperable hurdlepresented by these decisions to devising a viable program of aidingsuch schools.
Mr. VAN1K. Mr. Rapps, if it is any help to you, the committee willtake your statement as submitted as though read. Then you can justproceed any way you desire. I notice you are skipping over somesections. Without objection, the entire statement will be included inthe record as submitted.
You ran just go ahead and summarize.
(The statement referred to follows:)

Sr1TEHENT OF DENNIS RAPPS, EXECUTIVE DIRECTOR, NATIONAL JEWISHCOMMISSION ON LAW AND PUBLIC AFFAIKS

honorable Chairman and honorable members of the Ways and Means Commit-tee: The National Jewish Commission on Law and Public Affairs (COLPA) is avoluntary association of attorneys and social scientists organized to represent. theOrthodox Jewish Community on matters of public concern. An important part ofour work has been the representation of the view of that Community on the issueof the constitutionality of various programs of public aid to parochial schools. Wehave either filed amicus curiae briefs or represented particular Hebrew DaySt :tools in all the major litigation involving this issue.We submit the within comments for consideration by the honorable membersof the committee.
The time i4 long past due for Federal assistance to elementary and secondaryeducation, both public and non public. The public educational systems of ournation has long been financed by local property taxation. This has resulted inwide differentials between the states and within each state on the amount, spent toeducate each child, and also has imposed a considerable tax burden on manyhomeowners who are least able to afford such taxes. Tlu in certain communitieswith large school age populations, hotneowners have been heavily taxed and yetadequate funds to provide a first -rate educational system for their children havenot been raised. Other communities, however, with smaller school age populationshave been able to escape with a much smaller school tax and yet sufficient revenueto afford quality education for their children is raised. This inequality and regres-sive tax system has been challenged in several state and federal courts and thematter is now pending in the United states Supreme. Court,

s3-453-72pt. 1-13



Currently the only general federal assistance to public education is indirect
allowing property taxes, including school taxes, as a deduction on the federal
income tax return. Allowance of the deduction means that the federal government
shares in the payment of school taxes to an extent, dependent or. each taxpayer's
particular bracket. This also has its inequities for millions of urban dwellers who
rent apartments rather than own their own homes and pay real property taxes
indirectly through rents which are not tax deductible.

Perhaps, it would be more equitable to devise some federal program which
would replace the school tax in whole or in part by a per capita grant of several
hundred dollars to each school district. Although the cost of such program would
no doubt run into billions of dollars, much of this expenditure could he recouped
by abolition of local property tax as a deduction. Since the property tax load will
he considerably lightened by assumption of school costs by the Federal govern-
ment, the net cost to the average homeowner would remain substantially the
same and he would receive no preferred treatment over the person who rents an
apartment. Such federal financing would also resolve to a great extent the disparity
In school financing between the states and within the states.

At the same time, some program must be devised to preserve freedom of choice
in education by saving the private or nonpublic school from extinction by spiraling
costs and rising tuitions. The failure to provide meaningful opportunities for lower
and middle income parents to educate their children in a parochial school of
their choice is in effect an abridgement not only of their parental right to choose
an educational program which they feel would imbue their children with those
values and character traits which would lead them to he productive and law-
abiding citizens but also an impediment to their free exercise of religion by limiting
religious education to those with large purses. (Cf. Pollee v. McCormick, :321
U.S. .573, 576 (1944; Sherbert Verner, 374 U.S. 398, 403-404 (1963)).

The R.-gents of the State of N-w York, a body with a long history of experience
and expertise in education, has stated:

"The Regents are committed to respect and protect diversity in the educational
institutions of the. State., Pluralism has stood our citizens and young people in
good stead. The private institutions of the State, of both sectarian and non-
sectarian sponsorship, have provided an option for education meeting at least
minimum standards of quality and affording opportunities for innovative design.
Moreover, they give viability M the right of parents to choose for their children
other than those established by public authority.

"This right of parents and the rights of all children to equal educational oppor-
tunity are both fundamental constitutional rights. Th'y are not in conflict. Both
must be protected in order to maintain their viability as rights, lest the protection
of one right shall interfere with or diminish the other, M was said in Shapiro v.
Thompson, 394 U.S. 618, 631 (1969) laws should not needlessly "chill the assertion
of constitutional rights by penalizing those who choose to exercise them . . ."

(Statement of the Board of Regents, May 28, 1971, Journal of Meetings of
Board of Regents of The State of New York.)

We fully realize that any aid to nonpublic education must conform to the prin-
ciples of constitutionality recently enunciated by the Supreme Court in Lemon v.
Kurtzman, 40:3 U.S. 602, and in Tilton v. Richardson, 403 U.S. 672 (1971) and the
almost insuperable hurdle presented by these decisions to devising a viable program
of aiding such schools. Nevertheless, we do submit that there is one method whereby
government can effectively and meaningfully aid nonpublic education without
becoming "excessively entangled" in the affairs of religiously oriented nonpublic
schools. That method would be to encourage parents to give greater support to
such schools by paying higher tuitions and by granting tax deductions and/or
credits to such parents.

Coatributions to clinr..t'aes and parochial schools have long qualified as charitable
deductions from income taxes although tuition has not. Such deductibility has
been r6ted with approval by the Supreme Court in Walz v. Tax Commission, 397
U.S. 664 (1970). Congress has also permitted taxpayers to deduct membership
dues to churches.

To be sure, tax deductions necessarily favors the richer families who are in
higher tax brackets since the amount deductible decreases the amount of tax
payable on the highest level of income.

On the other hand, a tax credit whereby a tax payer is credited with the full
amount of tuition paid to the nonpublic school, up to the maximum established by
Congress, would have much greater significance in providing aid to lower and
middle income parents in relieving them of tuition costs beyond their means.
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In effect, a uniform credit against tax due is the reverse of a tax deductibility
system which benefits mainly the higher income families who are subject to pro-gressively higher tax rates whereas the credit aids primarily the lower income
families by exemption a larger portion of their income from taxes.

Both deductions and credits are exemptions of certain income from taxation by
grace of the legislature. For example, Congress has allowed persons paying income
taxes to foreign governments an option between a credit and a deduction (CF.

secs. 164, 901). The purpo ^ of such deductions or crelit is to avoid thehardship of double taxation on the same income, The same option should be.
provided to parents who send their children to nonpublic schools and must footthe bill for both private education via tuition and public education via school
taxes and other state taxes which pay for such education. The "double taxation"involved is no less real than payment of foreign ncome taxes.

SUMMARY OF LEGAL ARGUMENTS

We believe that no constitutional problems are present mider such deductionor credit s3rstem.
(1) There is no "excissive entanglement" of government and religion. The

"excessive entanglement" of govennnent with religion held in Lemon to bardirect transfer of public funds to parochial shmds or parochial ',school teachersis not present in the tax credit program. As stated by Justice Brennan in his con-curring opinion in Wa lz v. Tax Commission, 397 U.S. 664 at 690-691, exemptions
and general subsidies are qualitatively different. The methods used are funda-mentally different. A subsidy involves the direct transfer of taxpayers' funds tothe subsidized enterprise. Since the state must have a public purpose in providingsuch a subsidy and may not use such funds for a private purpose, it cannot escapesome type of supervision of the subsidized enterprise. The necessity of supervisions
creates the entanglement dilemma. Tax exemption is only a passive state act ovrelieving from the burden of taxation such prh ate persons or enterprises whichserve some useful purpose or relieve government of some burden it would otherwise
have to assume. Supervision of the exempted enterprise or person is not requiredexcept for the prevention of fraud. The tax authorities merely have to ascertainthe fact that the tuition was paid by the parents. And as pointed out by JusticeHarlan at p. 699, subsidies, unlike exemptions, st be passed on periodicallyand thus invite more political controversy than expenditures.

Clearly, no greater entanglement in the affairs of parochial schools is involvedin the administration of such program than in verification of contributions madeto churches and claimed as deductions cn one's tax return. The inquiry of thestate tax auditor is limited to the good faith of the taxpayer in claiming thecredit. Nothing is required of the state educational bureaucracy under such pro-gram, which is not already obligated to perform under the compulsory educationlaw. No annual appropriation is necessare since no public funds are being ex-pended. The school need not alter its a "thou of teaching secular subjects or timeallowed to such subjects, so long as it complies with state educational requirements,
which it must do, regardless of whether any tax benefit is granted.

(2) "Tax Credits" is a constitutional exercise of the taxing power.(a) It is well settled that the State has very wide latitude in exercising itstaxing power and in making exemptions from such taxes and that unless theclassification is so palpably arbitrary and irrational that it serves no legitimatestate interest, the courts will not interfere in such flatters. Any ground of differ-
ence having a fair and substantial relation to the object of the legislation is all thatis required to sustain such classification, since all persons similarly situated aretreated alike. The proper question is therefore whether the offering of a tax incen-tive to parents to expend their own funds on tuition of their cnildren and therebysave the state substantial expenditure is a rational b:'sis for granting such parents
a tax credit for a stnall fraction of the savings inuring to the state.While it is undoubtedly true that a tax is not an assessment for direct or indirect
benefits but is, rather, a means of distributing the border of the cost of govern-mental services, and that, persons who have no children and corporations must
pay school taxes to the same extent as parents of schoolchildren, it us not unreason-able to provide some tax relief to those persons who voluntarily shoulder theburden of education for their children and thereby relieve the state of such costs.By way of analogy, lion-residents are often taxed at lower rates of income tax
because the benefits they receive from the state or city in which they work aresignificantly smaller than those given to residents. In other words, it is not in-
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equitable to correlate the a lllll unt of income taxes paid to the benefits actually
received front the state.

Therefore, if taxes and benefits arc somehow correlated with each other, al-
though concededly such relationship may be indirect and disproportional, it
cannot be sand that the State acts irrationally and in a palpably arbitrary manner
when it doe, relate the tax payable to the benefits actually received. In may
states, agricultural lands pay a lower rate of school tax than other lands on the
theory that they derive less benefits from enhanced value or otherwise from the
existence of schen+. It should be allowed to pass along a portion of the substantial
savings it has by virtue of the willingness of some parents to se nd their children
to new-public schools to such parents.

It would -eem that the lack of unifeprmity in the amount of the credit granted
hhitild be In no consequence, since the state may always take ability to pay into
consideration in formulating a progressive tax system. A legislative body may
well deem the paying of t nit hm tee a non- public sena)l more burdensome to persons
in lower tax brackets than it is to those in higher income brackets,

(b) The fact that public funds may not be used directly to support parochial
education dews not preclude the granting of tax credits. The investment tax
credit of 7''; of the amount expended on new machinery up to a maximum of
*70,000. Its purpose is to stimulate the economy by inducing the purchase of
American-made machinery in preference to those made eleswhere. The use of
taxpayers' funds to aid private business appears to be unconstitutional, yet a
credit for such purpose is allowable.

Mr. RAPP$. Basically, sitting through the hearing this morning, I
fotmd that many of the points raised in my statement were in fact
discussed at length, For fear of repetition, I wanted to skip over many
of the points.

However, I departed from the prepared text to address myself as I
did at the outset. It seems to me that there is a pervasive feeling that,
having lost in the courts on the direct aid issue, people are scurrying
around trying to make deals to get any kind of aid that they can. I
think tlut this is the wrong approach, in the sense that I really
believe there is a responsibility on the part of Government to enable
religious practice, and I believe that parents who send their children
to-religious schools that teach religion as only part of their educational
program and who pay tuition to these schools and also pay the general
tax requirements fulfilling the general tax requirements out of which
educational funds comedeserve mime rebate.

I believe that this is far front being a raid on the Treasury. I think
this is equitable, and I think this is something that is mandated by the
Sense of responsibility that Congress, I believe, will follow.

Again, I submit on the statement in which we have outlined some
various constitutional arguments which have appeared before in our
briefs, and I suspect if Congress gets around to enact this legislation
they might possibly be found in the future in briefs in court on this
very

Mr. VANIK., Mr. Brotzman.
Mr. BaoTzmAN. Thank you, Mr, Chairman,
I just wanted to be assured that you have set forth your legal posi-

tion here, which I will be glad to read. I realize you kind of skipped
over it.

I don't think we need to take a lot of your time now,
I do notice that you do have in your prepared statement the chat low,

of various cases that led to the conclusion that yon entr.ciated. This
will he ino,t helpful to the committee,

I want to thank you for your appearance hem. today.
Mr. VANIK. Mr. Conable.
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I would rather not discuss a particular program. I came here to
emphasize our belief that the principle is sound. I think the arguments,
if I may say so, are quite persuasive in a legal sense and in a practical
sense.

It. is true that things are going to have to be ironed out as to who gets
what, but I really believe that the focus at this point, at least for my
purpose, is on the acceptance of this approach, and to separate it from
any feeling that this is somehow a devious means to get around the
Supreme Court.

I might add that this is not unique with education. Many investment
tax credits have been granted to business, even though direct benefits to
the business are apparently unconstitutional, Yet there is no problem
with the investment tax credit.

I think it is not a novel concept. I think it is well accepted in Ameri-
can constitutional law, and I feel it should be adopted.

Mr. VANIK, Mr. Carey, do you have any questions of Mr Rapps?,
Mr. CAREY, Thank you, Mr. Chairman.
I am delighted to welcome to the committee my colleague in law,

who. I take it, is admitted to the bar of the State of New York.
Mr. RAPPS. Soon to be admitted.
Mr. CAREY. Well, it will be a great addition to that panel. I note

that the Commission does not indicate on here who are its member-z.
The reason I cite this is because I am impressed by your summary of
legal arguments.

I would hope when we peruse the committee record, we could know
the source and the authors of the arguments, or those who propound
the arguments, because to me the cogent and very fundamental way in
which you approach the tax credit in your summary is helpful. I would
like to know the source of them, other than yourself.

Mr. RAPPS. May I respond to that?
We had gotten notice of the meeting on late Friday afternoon.

Obviously, we could not work on it Friday night or on Saturday. We
worked on Sunday and on Monday preparing O.^ arguments. We did
some quick research.

The statements that, are made we believe arc onest evaluation of
various cases we investigated. I omitted the citations just for brevity's
sake. I am fully prepared to expand on them in a later document, and I
intend to (10 so.

Mr. CAREY. I would urge you to do that, and also indicate, as you
probably will, the attorneys who are involved in the preparation of the
brief.

Mr. RAPPS. Certainly.
I might add that Rabbi Sherer who was here this morning is in fact a

member of our board of directors and one of the guiding lights of our
organization.

Mr. CAREY. The reason I say that is because I have always known
members of the bar, particularly those who are members of the bar
practicing in Brooklyn, N.Y., are never shy or inclined to shrink from
the public eye when their work is being praised and commended.

Mr. RAPPS. I suspect I will hear about this from members of the
organization.

I must, plead that we did not have the time to go to an elaborate
presentation.



Mr. CONABLE Will the gentleman yield?
Mr. CAREY. 1 dill yield to my colleague.
Mr. CONABLE. I wonder if you would also indicate possibly whether

you have any more trouble with this than the constitutional implica-
tions here, if it is refundable or nonrefundable. This is one thing that
troubles some of us here. We would like to know what the legal distinc-
tions are in this particular sort of problem.

The administration has indicated they are willing to go with the re-
fundable. I am not sure about that. So the legal position on that would
be of interest, since you stress the legality and the constitutionality.

Mr. RAPPS. I did some of the research on this point in general, and I
did not come across any cases that discussed that distinction you are
making, but I would suspect that it would have to be, as usually is the
case. analogized to general principles of law.

I just wanted to address inyFelf again to Congressman Carey, if I
may.

You asked about some of the people. The organization has approxi-
mately 250 members. They are attorneys throughout the country, and
not merely in Brooklyn or in New York.

As a matter of fact, we were just involved in an effort to secure an
addition to the amendment. to the Civil Rights Act of 1964, the EEO
Act of 1972, and it was successfully accomplished with the aid of our
people here in Washington and nationwide. That provision extends
protection for religious minorities in employment.

Mr. CAREY. I think it is highly commendable that a panel of lawyers
would give of their time and energy and expertise to work on this very
knotty and complicated question. I think it would be most helpful if
you give us the final result of your labors.

I welcome the note introduced by my colleague from New York,
Mr. Conable, that it would be helpful to the committee if you would
give us your precise analysis of the legal implications of what I call the
tax remission for those who do not have tax liability sufficient to earn
the full credit. That would be :ielpful to us, of course.

Let me pursue with you just one other point.
It has been said with considen.ble merit that the credit should not

be available in the higher income brackets, that it does not serve the
vatic purpose or our notion of economy to be generous with those who
are well endowed.

What would you think of a combination in which the credit or a
percentage of credit, in accordance with the suggestion made 13: the
ranking member on the minority side, Mr. Byrnes, was available in
the lower income brackets, and then there would be an option to
take, instead of a credit, a deduction so that a part of the tuition, but
not the full tuition, would be available by way of a deduction with a
maximum level on the deduction?

Said maximum level would have no impact on the current reserva-
tion of charitable contributions, so that that overall figure would not
be increased, but there would be a deductible feature for a part of
tuition payments. In that way the higher income taxpayer would have
a deduction instead of a credit available. As an analogy, we have that
option available in the campaign funding bill, in which you provide
the $25 credit for the couple filing a joint return, or a deduction not to
exceed $50 for a contributor of a higher amount, e.g., a $100,000
contribution. So that option is available in campaign funding.
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Would the combination of deduction and ere lit presmt any consti-
tutional problem, as far as you are concerned?

Mr. RAPPS. I don't believe there would he any problem of con-
stitutionality.

Again, as I mentioned. since I will not be admitted until October,
I would like to pass without consulting with other people as to
constitutionality.

CAKEy, Would you include that in your analysis that you
finally submit to us?

Mr. kiln's. 1 do want to respond to that that I think it has to be
approached as a subject on the ba.sis of fairness. I believe that the higher
income person should have the c,ption as well as the lower income per-
son to vindicate the principle that a person should not be subject to
double taxation.

Without indicating support for one bill or one measure over another,
I would maintain that is the proper approach. that any language or
any provision should embody that principle of basic equity. He is really
exercising a right, and he should not be in effect discriminated against
because he exercises his constitutional right.

Mr. CAREY. Thank you very much P, t very scholarly presentation.
You have already taken the bar, have you?
Mr. RAPP*. Yes, I have.
Mr. CAREY., I have no doubt that your admission will be

accomplished.
Thank you.
Thank you, Mr. Chairman.
(The following statement was supplied for the record:)

SUPPLI,Mt NTAI, STATEMENT AND MEMORANDUM OF LW OF TIII. N \TIONti.
JEWISH COMMISSION ON LAW AND PrIthte AFFAIRS

To the Honorable Members of the House Ways and Means Committe: The
statement submitted by our organization on August 15, 1972, did not contain the
full arguments and citations in support of our contention that granting of tax
credits does not pose any serious constitutional problems, in light of the 1971
rulings of the Supreme Court in brown v. Kurtzman, 403 U.S. 002 and Tilton v.
Richardson, 403 U.S. 672. Our statement explained why the "excessive entangle- -
mem" dilemma which seems to bar any program of direct governmental assistance
to parochial schools does not exist with tax credits (pp 28). Our present statement
will go into greater detail as to why it is fair and equitable to invoke the power to
grant tax relief to those persons who voluntarily assume the heavy burden of
tuition for their children at non- public schools and thereby relieve the govern-
ment of the east of education.

It is our position that any program involving "tuition reimleirsement" in part
or in whole presents a far more serious constitutional problem, since an expendi-
ture of government funds obtained through taxation mast be for a valid public
purpose. And while we have no doubt that financing the secular portion of pan whial
school education is a valid public purpose (Board of Education v, Allyn, :;92 U.S.
236,248 (1908)), ascertaining the proper use of public funds necessarily calls for
auditing and inspection of such schools by public agencies and thereby creates the
dilemma of "excessive entanglement" po-ed by the Lennin case.

We therefore oppose granting any tax refund or credit to persons paying no
income taxes to the Federal Government. If no taxes are due, such tax refund will
obviously be deemed a reimbursement of tuition and may well &inn the entire

x credit pror,rat».
A tax credit is a "horse of another color." It relieves certain taxpayers of the

need In pay income taxes, similar to deductions allowed for charitable contribu-
tions, interest payments, state and local taxes and mkeeltaneous other reasons.
For example, the Internal Revenue Code now allow, 'ax credit, ff.'. retirement
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income ( §37), investmeek in new machinery (os), gasoline tax (§39), foreign
moony taxes (§901), work incentive programs (§40) and political contributions
( §41).

The investment tax credit is a credit of 7% of the amount expended on new
machinery up to a maximum of $50,000. Its purpose is to stimulate the economy
by inducing the purchase of American-made machinery in preference to those
made elsewhere. fhe use of taxpayers' funds to aid private busines would be
unconstitutional (Loan Association v. Topeka, 20 Wall. 655 (1370); Parkersburg v.
Brown, 106 U.S. 487 (1882); Wersmar v. Village of Douglas, 64 N.Y. 91 (1876),
yet a ci edit for such purpose is allowable.

Similarly, the foreign tax credit is designed to avoid double taxation, altii.ough
it is Inconceivable that taxpayers' funds would be used to pay a taxpayers' obli-
gations to a foreign government. Similarly, it is doubtful whether taxpayers'
funds would be used to fund political campaigns at all levels.

The concept of "double taxation" is not irrelevant to consideration of the
instant 'tax credit."

The proper issue is whether government may grant a tax exemption to person,
who willingly forgo a benefit offered them by itfree education of their children
for 12 yearsthereby relieving the government of considerable expenditure run-
ning into thousands of dollars per capita over a 12 year period.

It N well set tied that government has very wide latitude in exercising its taxing
power and in making exemptions from such taxes and that unless the classification
N so palpably arbitrary and irrational that it serves no legitimate governmental
interest, the courts will not interfere in such matters. Any ground of difference
having a fair and substantial relation to the object of the legislation is all that is
requircu to sustain such legislative classification, since all persons similarly situated
are treated alike. Bell's Gap R.R. Co. v. Pennsylvania, 134 U.S. 23'2, 237 (1890) ;,
Rogers v. Hconepin County, 240 U.S. 184, 191 (1916); Louisville Gas Co. v. Coleman,
277 U.S. 32, _17, 40 (1928); Allied Stores v. Bowers, 358 U.S. 522, 526-528 (1959).
In the latter case, the court found that exempting non-residents' merchandise in
storage was a valid exercise of tax power by the state. And as se well stated by
the Court in Carmichael v. Southern Coal Co., 301 U.S. 495, 509, 510 (1931):

"It is Inherent in the exercise of the power to tax that a state be free to select
the subjects of taxation and to grant exemptions. Neither due process nor equal
protection imposes upon a state any rigid rule of equality of taxation. (Citations
omitted). This Court has repeatedly held that inequalities which result from a
singling wit of one particular class for taxation or exemption in' 'ling no cc astitu.
tumid limitation. (Citations oi..itted).

"Like considerations govern exemptions from the operation of a tax imposed on
the meniiiers of a class. A legislature is not bound to tax every member of a class
or none. It may make distinctions of degree having a rational basis, and when sub-
jected to judicial scrutiny they must be presumed to rest on that basis if there is any
conceivable stab of fats which would support it. (Citations omitted.)

cte rest rictiaa upon the judicial function, in passing on the ,.,.o.stitutionality of
statute s. is not artificial or irrational. A state legislature, in the enactment of laws,
has the widest, possilde latitude within the limits of the Constitution. . ."
O.:mph:Nis added.)

The proper question is therefore whether the offering of a tax incentive to parents
extwad their own funds on tuition of their children and thereby save pivernment

substaznial expenditure is a nail/Intl basis for granting -itch 1 ar. its a tax ercht fer
a sin ill fr.iction of the savings muriag to the vvernment, In o..der to answer this
questiet. perhaps an examination of the jurisprudential basis if taxation should be
undertaken.

In Wisconsin v. .f. C. Penny Co., 311 U.S. 435 (191 justice Frankfurter,
speaking for the Gaut, explained tint taxes are ex ietions I, the rhtto to pay for
the east of gaverrumnital service:. lie s ill at p. 444:

"A state is free to pursue its own fiscal policies, unetniarrassed by the Con-
stitution, if by the practical operation of a tax the state has exerted its power in
relation to opp )11-undies which it In is given, to protection which it has afforded, to
benefits which it has conferred by the fact of being an orCerly civilized i.ociety."'

While it is undoubtedly true that a tax is not an assessmem for direct or inclined
benefits Ian is, rather, a means of distributing the burden of the cost of govern-
mental service., and that persons who have no children and corporations must pay
school taxes to the same extent as parents of school children (Carmichael v. Southern
Coal Co., 301 U.S. 495, 522-23 (1937); Union Transit Co. v. Kentucky, 199 U.S.
194, 203 (1905)), it is net unreasonable to ,.)rovide some tax relief to those persons



who voluntarily shoulder the burden of education for their children and thereby
relieve the government of such costs.

By way of analogy, non-residents are often taxed at lower rates of income tax
because the benefits they receive from the state or city in which they work are
significantly smaller than. those given to residents. In other wo is. it is not equi-
table to correlate thc amount of income taxes paid to the benefr ually received
from the state. For as suggested by Cooley:

"If it were practicable and possible to do so, all taxes should be apportioned
among people according to the benefit each rcoeives." 1 Cooley, Taxation, 4th
sec. 89 at p. 213.

Congress has given recognition to this principle of taxation by exempting the
Amish from employment taxes and granting them a refund of all taxes paid from
1951 to 1985 since the Amish are conscientiously opposed to the acceptance of any
benefits of Security or other private or public insurance. (I.R.C. See. 1402,
as amended by P.L. 89-97; Social Sccurity Act of 196:5, sec. 319.) Since members of
this group waive their rights to benefits, it was, felt that it would be only just to
exempt them from employment taxes, used to finance such benefits. Although
employment tax is a tax and not a voluntary contribution toward a pension
program, and individuals cannot choose to opt-out of such taxes, Congress did
see fit to provide tax relief to persons whose sincere beliefs bar their acceptance of
benefits for which the taxes are levied.

In Morton Salt Co. v. City of South Hutchinson, 159 F. 2d 897 (10th Cir, 1947),
the Court cnjoined thc sale of bonds by a municipality for construction of a
waterworks system which would be financed by a pro-rate assessment on all
property owners in the City, including plaintiff which owned about 46% of total
assessed value of all property and which would not receive any benefit from such
waterworks. It cited the Wisconsin v. J. C. Penney Co., case, supra, for the proposi-
tion that thc test of due process and equal protection is whether the taxing power
exerted by the statc bears fiscal relation to thc protection, opportunity and benefits
given by the state. It a tax imposed clearly results in a flagrant and palpable
inequality between the burdcn imposed and bencfit received, it is tantamount
to an arbitrary taking of property without compensation. It cited Kansas City
Southern Railroad v. Road Improvement District, 256 U.S. 658 (1921) and Thomas v.
Kansas City Southern Ry. Co., 281 U.S. 481 (1923) where local assessments were
invalidated because they were grossly disproportionate to the benefits conferred,
and reasoned that the nomenclature of the taxwhether it k labelled a tax or
local assessmentshould not determine the issue of due process:

"Whether the exaction is in the form of a special assessment for a special
improvement, or a general tax for the general welfare, the constitutional test
is always whert r anything is given or offered for that which is taken. Indeed, the
underlying purpose for the creation of special taxing districts is to attain a con
stitutional balance in relationship to benefits conferred for burdens imposed.
Cooley, Taxation, Vol. 1, Sec. 320" (Id. at p. 902).

If taxes and benefits are somehow correlated with each other, although con-
cededly such relationship may be indirect and disproportional, it cannot be said
that a state acts irrationally and in a palpably arbitrary manner when it does
relate the tax payable to the benefits actually received. In many states, agricul-
tural lands pay a lower rate of school tax than other lands on the theory that
they derive less benefits from enhanced value or otherwise from the existence of
schools. Dickinson v. Porter. 'MO Iowa 393, 35 N.W. 2d 66, 73 (1949), app. dig.
3.38 U.S. 813 (111491. See also Annot. 111 ALR 1486 (1937). Many states and
local governments expend over 20% of their entire budgets on elementary and
secondary education. In turn, the Federal Government will soon pick up a size-
able portion of these budgets through revenue sharing. Government should, in
all fairness, pass along sonic of the substantial savings it has by virtue of the
willingness of some parents to send thcir children to non-public schools to such
parents. For, as is sc, well stated by the Appellate Division, Second Department
in St. Barbara's R.C. Church v. City of New York, 243 A.D. 371, 274, 77 N .Y
Sti"pp. 538, 541:

'No doubt this parochial school is enabled to function to the advantage of the
State and City, in large measure through the services of the members of this
society. The taxes which the Legislature by the statute quoted requires the City
to forego are infinitesimal in amount compared with the cost of the community
to educate the pupils of this parochial school should it become necessary to do
so by different public facilities. The purely monetary bencfit which accrues to
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the city through this exemption by the LegislaAtre far exceeds in amount thetaxes cancelled."
Sec also Concurring Opinion of Brennan, J. in Wa lz v. Tax Commission, 397U.S. 664, 687, 688 (1970).
The same rationale applies to parents whose tuition largely finances suchparochial schools.
As recently stated by Judge Oakes of the Court of Appeals for the SecondCircuit in his concurring opinion striking down a Vermont statute grantingcertain and to non-public schools:
"I do so because I feel compelled by the reasoning of Lemon v. Kurtzman,

403 U.S. 602, 91 S. Ct. 2105, 29 L. Ed. 2d. 745 (1971), which as an inferior court
we are required to follow. I do so with regret, however, for it concerns Inc lest theinevitable result of the prohibition against 'excessive entanglement.' nut coupledwith the +est of 'impermissible involvement,' may signify the demise of theparochial school in America.

"To me, this would be a most unfortunate result. Ours has been a pluralistic
society, fostering creativity out of multiple peoples, religious and philosophic
systems of thought, and ethnic ties. f. R. Nieboh, A Note on Pluralism in Religionin America 42 (1958).

"In the advancement of this pluralistic society, the parochial school system has
played a not insignificant part. Lemon, I fear, will tend toward a homogenization of
American education There will, therefore he all the more reason to search for ways
within the American systen of public education that will preserve, indeed promote,the diversity of individual opliefreligions, political and socialthat, al g with
our Bill of Rights distmg ashes us .4) plainly from certain uniform, unii.ed and
unigoverned societies elsewhere in the world." (Americans United v. Oakey, 339 F.Stipp. 545, 553.)

We believe that it is most appropriate for Congress to take the lead in shaping
the constitutional law in this area, and for the courts to exercise judicial self-
restraint. As so well put by Professor Paul Kauper, an eminent constitutional
lawyer, who concluded his lecture on "Government and Religion, The Search for
Absohites" (published in Michigan Laic Quadrangle Notes, Vol. 15), as follows:

"In short, the courts may in an appropriate gesture of modesty weognize that
they do not have all the wisdom in these matters, that there is latitude for some
play in the joints, and that in the area of church-state relations as in all other areas
of public concern where policy considerations loom large, it is not inappropriate to
leave the determination of some issdes to the operation of the democratic process."

The time may have arrived for a soul- .searching examination into whether the
"establishment" clause with all of the judicial gloss placed on it need be further
expanded to stifle the will of the democratic organs to offer minimal assistance to
parents whose religious beliefs awl conscience compel them to choose the parochial
school over the public school. (See Concurring Opinion of lIarlan, J. in Walz,
supra at p. 699). This right is, of course, constitutionally guaranteed. Pierce v.
Society of Sisters, 268 U.S. 510 (1925). However, a constitutional guarantee may
sometimes be meaningless where inseparable monetary barriers prevent its exer-
cise. Boddie v. Connecticut, 401 U.S. 371 (1971). We respectfully subunit that
Congress' should do all in its power to enable parents to effectively exercise their
constitutional prerogatives.

It seems to us that enactment of the tax eredit bill would be a major policy
determination by the Congress that the nonpublic schools are worth preservation
and that parents who desire such education for their children are not second class
citizens who must fully burden the cost of tuition and pay their school taxes.
Government, should at least lighten the burden by sharing such cost with parents.
To use the Biblical phrase: "If thou see the ass of him that hateth thee lying under
his burden, and wouldest forbear to help him, thou Omit surely help with him."
(Exodus 23 v. 5):

We respectfully submit that we too deserve some help with our burden and
pray that Congress will not forbear such minimal assistance.

Mr. VANIK. There being no further questions, thank you, Mr.
Rapps., We appreciate your testimony and your patience. The com-
mittee now stands adjourned until 10 o'clock tomorrow morning to
continue public hearings.

(Whereupon, at 3:50 p.m., the committee adjourned, to reconvene
at 10 a.m.,Wednesday, August 16, 1972.)
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WEDNESDAY, AUGUST 16, 1972

HOUSE OF REPRESENTATIVES.
CoMMITTEE ON WAYS AND MEANS.

Wash;ngton, D.C.
The committee met at 10 a.m., pursuant to notice, in the committee

-room, liongworth Ilouse Office Building, lion. Al Ullman presiding.
Mr, ULLMAN. The committee will be in order.
Our first witness is Mr. C. Stanley Lowell. Mr. Lowell. we will be

very pleased to hear your Will you please further identify yourself
for the record,

STATEMENT OF C. STANLEY LOWELL, ASSOCIATE DIRECTOR, AMER-
ICANS UNITED FOR SEPARATION OF CHURCH AND STATE

Mr. LowELL. T am the associate director, Mr. Chairman, of
Americans United for Separation of Church and State,, which is a
nationwide organization having more than a hundred thousand con-
stituent members. We have also 130 chapters in all the States. We
were founded just 25 years ago by leading educators, churchmen,
professional leaders, and lawyers who were concerned for the first
amendment, particularly in the religion clauses. We have been con-
cerned to defend the complete religious freedom of all groups under
the free exercise clause and also to oppose what we consider to be acts
respecting establishment of religion.

It is from that stance, the constitutional problem involved in this
legislation, that 1 shall be testifying today.

I notice, Mr. Chairmak, the speech made on Monday of this week
by Chief Justice Burger of the Supreme Court in which he commented
on the sheer clutter of cases coming before the Supreme Court: many
of them, of course, involving constitutional issues, and he wit vonder-
ing whether some procedure in advance could not be followed that
conceivably would weed out some of this work that the Court has to
do.

I think we have a prime example of that sort of problem in the
legislation that is proposed here and on which the hearings are being
held. It seems to me that we have a definite constitutional problem.
1 know that my organization, its legal department, would be very
Wad to pr-;,ttre a legal memorandum on this question which might be
or help and guidance to the committee if this were desired.

The constitutional problems spring from the fact that 90 percent
of the schools involved in this proposal to receive benefits indirectly
through parental grants for tuition costs are church-related schools.

(227)
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They exist for sectarian segregation, for sectarian indoctrination, for
sectarian recruitment. They exist for sectarian purposes identical with
those of the sponsoring church. Therefore, acts aiding these institu-
tions are at once suspect as acts establishing religion and are involved
in the constitutional issue.

We know that the Supreme Court has recently heldas recently
as June 1971that no aid may be given directly even for secular
studies to the support of church schools., Now, why is it any more con-
stitutional to subsidize parents to provide a religious education for
their children than to subsidize church schools to do the same thing?

It seems to me that we cannot avoid the kind of church-state
entanglement which the Court cited in the Lemon and in the Di Censo
cases last year. It is trueand I am just commenting on two or three
of the points that I will have in my longer statement which is sub-
mitted for the consideration of the committeeit is true that this
claims to be in the form of indirect aid to the parent rather than to the
institution invoiverl, and it is in the form of a tax credit to the parent
against sums paid by him for tuition in a church school, but that is a
strictly contingent grant. It is not a general grant to the parent in
consideration of his tax. It is tax credit on the condition he deposit
this amount or it larger amount for tuition in schools 90 percent of
which are church schools.

Now, the thought here apparently is that since the cash benefit-- -
because that is what it amounts topauses for a moment with the
parent before it gees to the institution or is transmitted to the insti-
tution in the form of tuition, that this, in it sense, sterilizes the grant
so that there is no church-state complication involved. But actually
this is no different from a cash payment to the school itself since it
goes in the form of a cash advantage to the parent on condition that
he transmit it to the school.

1 feel that if this controversy is allowed to open up through passage
of legislation of this kind, we are going to have all kinds of sectarian
controversies involved in politics. We will open up a whole chapter here
that we cetainly do not need.

My second point is that I think this will erode very seriously the
tax basis of the Nation., In fact, I am rather startled that legislation
of this kind would emanate from the Ways and Means Committee,
because they have always been so punctilious, so very careful to
preserve the tax base on which the very stability of Government
hands..

Now,.the sponsors call for an initial $200 grant on credit for income
tax for students' tuition in a private or .parochial school, and they say
this would be about a $584 million deficit that would be created in our
tax structure. But actually, I think, if there are five and a half million
students in nonpublic schools, this would run over a billion dollars
initially.

Now, this is lost revenue. That means that either the services of
Government must be cut by that amount or that other taxpayers
will have to make up the amount in additional taxation in violation
of their equal rights.

The justification is that this is a "good cause"; it is for the religious
education, the special education of children in private and church
schools. Of course, that is it good and worthy cause, but one can think



of many other good and iorthy causes. I think, gentlemen, that if this
concept of tax credits gets started in the thinking of the Nation, there
are going to be many, ninny good causes that will come in here with
political muscle and the tax base of the Nation may be steadily eroded.
I don't think we want to open up such a process with legislation of this
kind.

Our next point is that this legislation will be socially and education-
ally regressive. There is all the difference in the world between a
selective school, a private school that has a selective clientele, whether
that be on the basis of religious discrimination, racial discrimination,
aptitude discrimination, or whatnotthere is all the difference between
a school of that kind and a public school which is open to all without
any discrimination of any kind.

it seems to me that the latter schools are the kind that should
receive the tax aid of the Federal Government. Only those which
serve the entire population should be supported by taxes from the
entire population. It seems to me we are taking a long step to the
discounting and downgrading of our public school system with legis-
lation of this kind.

There is a certain kind of mentality among our people today that
they would rather run away and turn their backs on a problem than
stay and face it and solve it. What you are doing in legislation of this
kind is to give the middle class an opportunity to get out of the public
schools. The grass is always greener on the other side of the fence.
They would go out. And remember that the only persons assisted in
thi: program are those who can gain admission to a private school.

Now, there may be some forms of tokenism in regard to the various
discriminations practiced, but I don't think that would substantially
alter the basic picture. This is subsidizing an exodus from the common
schools of the public to private, selective church schools, leaving the
public schools as a giant wastebasket for the rejects, those who,
because of their religion, their race, their aptitude, or their behavior
problem cases, are not wanted in the private schools.

I do not think that we want to turn in that direction. We want to
stay and solve the admitted problems of our public schools. We cannot
do that by pulling out the better element of their constituency.

Finally, I think this legislation is economically unwise. We have
the Fleischmann report to Governor Rockefeller in New York, about
which we have heard in these hearings: It seems to them, as it seems
to tne and to many others, a very obvious conclusion that it is much
cheaper to support the education of children in one common system
of coordinated, consolidated schools than to support them in two
systems or in many systems.

As a matter of fact, the Gary report to the Fleischmann commission
said the difference would be $415 million that would be saved in
operating revenues alone should this merger come about and all the
parochial school students be transferred to the public schools.

We know that the main argument for this kind of legislation is that
we have to do something to help the church schools. One system
onlythe Catholic systemis in a state of near collapse. We are
told that it will have 50 percent smaller enrollment within the next
decade than it has now, and we are told that no matter what forms of
substantive aid may be given to these schools, the decline will be just
about at the same rate. Many studies have shown that.



It is a question, then, of whether we shall attempt to shore up a
failing church school system which its own members are no longer
willing to support. I don't think that is a proper function of Govern-
ment,. Certainly from the standpoint of econotny, it is much cheaper
for the Government to have the education of all these children in one
common school system, a consolidated system, than in two s stems
or in many systems where you have the additional cost of double
buildings, double instruction costs, and all the rest.

Sidney Harland, the Commissioner of Education, has noted that
where these closings have been taking place, children have been very
easily absorbed into the public system without any problems.

Now, one reason for the decline of the parochial schools is also the
reason for the decline of the public schools. There are fewer children.
This vision we have, this image of continually increasing school
population, is false. It is a hoax. As a matter of fact, we have a half-
million fewer children each year than we had in the early sixties. Now,
that has just begun to catch up with the schools. Actually, the entire
school population has declined in the past 2 years That is true only
in the elementary schools at this time, But as time does on, it will
reach up and affect secondary schools as well, so that by 1984, because
of the decline in the number of babies coining up each year through
the schools, we will be able to absorb all the children if the parochial
school system closed completelywhich it is not going to do. We
could absorb all these children into the public schools without adding
a room or a desk.

The American United Research Foundation is now publishing a
study by Martin A. Larson of 15 cities which had serious, extensive
closings of parochial schools, either complete or substantial closings,
In every single situation, Mr, Chairman, Dr. Larson will :;how in his
study, which is now in the press, the children from the parochiall
schools, as they transferred into the public system, were easily and
happil.r accommodated

In .rune situations, the rnillag rate of taxation for schools on
property in the communities was actually. reduced. I suppose this
was true in part because they drew additional State funds through
increased numbers in the schools. But, at any rate, the millage tax
for schools did come down.

They found, too, Mr. Chairman, that, there was a very strong spi.it
in support of the public schools which they had not previously en-
countered, and many of the school administrators commented on this
point.

As a result of the enrolling in the public schools of the entire paro-
chial school population, or much of it, they actually had a firmer,
sounder, more loyal core of support for the public school system in that
community than they had before.

So I think, Mr. Chairman, that to move in the direction of aiding
whet her directly or indirectlythe private schools of the church will
raise a very serious constitutional problem. I would think that the
courts might well strike down this legislation, and I think the time to
head it off before it can get that, far is right here in this committee.
I hope you will do so. Thank you very much.

Mr. ULLMAN. Thank you, Mr. Lowell, Your full statement will
appear in the record.
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(The statement referred to follows:)

STTEMENT OF C. STANLEY LOWELL, ASSOCIATE DIRECTOR. AMERICANS UNITLD
FOR SEPARTION OF CHURCH AND STATL

TAX CREDITS

All the "tax credit" propo.als under consideration at these hearing have a
commton shape and purpose. The shape is that of a cash advantage to the parents
of part whial and private sehold student which they must then divert to the benefit
of the school. The purpose is to provide indirectly a government subsidy to these
in.t itutions.

Lt thi connection it should be pointed out that tax credit fill- the patnon of
parochial and ether private schools ie a concept of tax abatement entirely different
front the various items of deduct inn currently allowable in reckoning income tax.
Thee are general categorical allowances which presumably benefit society as a
whole. The credits am permonal cash advantage. fur individuals contingent on
I heir divert ing t hem to church schwas. Such a policy undermines t he tax structure
and the very basis of government

Even if we concede the point, which we do nit for a nonnent concede, that this
k a parent benefit program, cm oktitut hmality of such legislation is graveiy suspect
because of church-state complications Why is it ratty e constitutional to sub-
sidize parents in providing a religiou education for their children than to sub-
sidize schools to do t he saute thing? The Supreme Court has already held the latter
unconstitutional. What reason do we have to believe the former could escape the
stricture of the First Amendment?

The Supreme Court has made it repeatedly clear in a long line of opinions
st recently in Lemon v. Kurtzman and Early v. DiCenso, Juno 2S, 1971that

government subsidies to church schools, whether they be direct or indirect,
violate the First Amendment. The thought of the Congress bestirring its ingenuity
to find ways of circumventing the ban is not very impres.ive. This is no game of
hide-and-seek; now you see it, now you don't. At stake here is the entire arrange-
ment our forefathers wisely planned whereby the churches were to be free and
voluntary and government was to keep its nose out of religion.

THE CHURCH-STATE PROBLI.M

No matter how the matter is phrased, the tax credits under consideration are
fur the benefit of church .schools. More than ninety percent of the institutions
involved are those of churches and of these the great majority are operated by one
church which claims the largest constituency of all churches currently operating
in the United States. This proposal cannot escape involvement with aid to religious
institutions. The plan advanced here indirectly finances church schools. It i a law
respecting religion and quite likely respecting establhntent of religion. To
pretend otherwiseto try to escape the factual situation by one semantie ruse or
anotheris to be guilty of a political deviousnes which is unworthy of the
Congress and of the nation. This legislation, therefore, directly involves church-
state relation and points toward a drastic re-ordering of the entire relationship
which we have popularly designated separation of church and state. Surely this
fact calls for caution and pingo.

The tax credit means the conferring of a tax advantage on the recipient. If he
stays the money for a private purposehi child's religious educationhe re-
ceives the equivalent of a check fries the government. There is no difference be-
tween the government's paying the money to the parent and the parent's being
excused from paying the money to the government. It is exactly the same cash
situation.

The :ubsidy is given to the parent for a purpose so that he may pay it over to
the church school. This is a subsidy to the church institution. It is true that the
solbsidy rests for a moment with the parentbut only fo: a moment. It quickly
passes through this conduit to its intended destination--the church school.

As Bishop William E. NI( Man its, head of the nation's largest parochial p.tem,
recently remarked about these proposals: "This kind of federal aid would make it
Possible for schools to raise tuition in amounts to cover virtually all of their in-
creased costs in the future." (Xcw Work!, Januaryary 28, 1972).

It should be evident that this pause with parents is nit sufficient to sterilize the
money against church-state infection. What is determinative here is not the point
of pause but the destination. The real purpose is to finance instituthms owned by
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churches and operated for their sectarian purposes. This is a purpose barred by
the First Amendment. What better way to establish a church than to finance its
schools?

CHURCH-STATE ENTAI, CLEMENT

All across the country church officials, scenting subsidy for their institutions, are
organizing powerful lobby efforts to pressure the Congress to pass this legislation.
That alone should be sufficient to show it, unwisdom. One Catholic diocese after
another appoints a professional lobbyist to work with a lobby croup cleverly named
CREDIT which we are told stands for Citizens Relief for Education by Income
Tax. This is precisely the kind of pressure and controversy the Founders sought
to avoid when they separated church and state and denied government subsidy
to religion.

If this legislation passes and the church schools get $200, they will be back for
S400 the next year, and more and more with each succeeding year. There will be
no end to this kind of pressure as churches battle for an ever larger share of the
tax dollar. The controversy in prospect will add another embittering dimension
to the political life of the nationone we definitely do not need.

ERODES TAX BASE

There are a number of practical, economic objections to the tax credits concept
for the benefit of church schools. The plain fact is that such a proposal seriously
erodes the tax base of the nation. The tax credit advocated here is said to be for a
good causethe preservation of religious schools. But there are many good
causes that have their supporting lobbyists just as this cause has. Once you open
up this concept of tax credit, there will be no closing it. There will be tax credits
sought for this and for thatall of them good and worthy causes. Those with
political muscle back of them might well be enacted into law as the tax base
progressively erodes and public services fail for lack of financial support. Gentle-
men, do not start this wretched charade which can have but one outcome.

Who would make up the sums thus transferred from government to the churches?
In one of the proposals the loss in federal income has been estimated at $.584
million but would quickly run to a grcat deal more. Either the services of govern-
ment would have to be cut or additional taxes would have to be levied on other
taxpayers in violation of their equal rights. The ostensible beneficiaries would be a
privileged group of parents with children in religious schools. The actual bene-
ficiaries would be church institutions. Those to be subjected to an additional tax
burden to carry out such a proposal would be the general taxpayer. There is a
great deal of talk these days about a "tax revolt." One can hardly conceive of a
more dramatic way to incite it than the legislation proposed here. This legislation
would neatly couple the normal aversion to tax paying with the emotional poten-
tial of religious differences. This is a combustible combination if ever there was
one.,

ECONOMICALLY UNWISE

The economy of the tax credit proposals is highly suspect. It would have the
effect of channeling government aid into a plethora of private and sectarian
school systems which have sprung up or may spring up here and there. It is much
wiser from the standpoint of economy to finance one consolidated school system
than an inchoate host of private systems.

If the sectarian schools close for lack of patronage, it would still be much more
economical to transfer their students to ublic school classrooms where the
declining birthrate has already led to declining enrollment and vacant space.

SOCIALLY AND EDUCATION ALLY REGRESSIVE

The tax credit proposal for the benefit of church schools represents aid to
private institutions and aid to the privileged. It would, in effect, make a payment
on tuition for children in parochial and private schools. But the only persons who
would draw the payments would be those who could gain admission to these
institutionsthat is 'o say, a privileged group.

Payments or credits of this kind would represent a subsidy to private institu-
tions which do not serve the general public, but, rather, a selected segment of it.
There is all the difference in the world between a school that selects its clientele
according to various criteriareligion, scholarship potential, behaviour excellence
and the likeand a school that takes everybody.
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It is often argued that sectarian schools are completely open to members of
other faiths. Certainly .to, since this is au excellent method of prostlyting. But
the schools of one faith would certainly have limited appeal for those of other
faith-. It is no accident, for example, that Roman Catholic school enrollment is
over 97 per cent Catholic. Comparable figures obtain in other denominational
schools. Other forms of discrimination, including racial, arc scarcely less marked.
The kind of tokenisnis often exhibited by these institutions does not alleviate
this basic problem.

The general public should not be taxed for privileged, selective institutions
from which, in effect, many of our citizens are barred. The public schools arc a
public service, the most important pnblic service the nation provides. These
schools are properly a public responsibility. It is not the function of government
to shore up sectarian school systems which their own adherents are no longer
willing to support.

Another fact to be noted is that tax credits will benefit only those who arc
sufficiently affluent to pay taxes. Those below the line for income tax purposes
would get nothing at all. The only aid to parents involved here would be to enable
them to desert the public schimis and place their children in privileged, private
institutions. Many would do this rather than stay and solve the problems our
public schools face. This would leave the public schools for the rejects and problem
cases and, most especially, the poor.

This legislation would, then, subsidize a new dimension in educationprivileged,
selective church schools. We believe such a legislative goal is neither constitutional
nor wise, that it is, in fact, educationally and socially regressive. It would be a
long, firm step toward the demolition of our common schools and the segmenting
of society along religions, racial and economic lines. We have an example of this
kind of thingan extreme example, but nevertheless an examplein Northern
Ireland. We do not want it here.

SUPPLKSIENT

The principal legislative purposo sought in these tax credit proposals is to
save the Roman Catholic schools. This is the only private school system that is
really in trouble. President Nixon called attention to the closing of these schools
at the rate of one a day and remarked that something must be done about it if
it could be done without violating the Constitution. Tax credits represent an effort
to do something on this problem.

It is popularly assumed that the reason for the decline of these denominational
schools is financial. Yet the decline in enrollment in non-tuition Catholic schools
its quite as marked as in tuition schools. It is not a lack of money so much as a
lack of confidence in the schools themselves. This leads to the prognosis as con-
tained in the Fleischmann Report to Gov Roikefeller that by 1950 this system
will continue the decline to about half its present enrollment. Even at present
two-thirds of all Catholic children are enrolled in public schools. The people
themselves have chosen religiously integrated public schools in preference to
separate, sectarian schools.

Sectarian leaders fondly imagine that they can reverse this trend with govern-
ment money. They shonid be more realistic. The Fleischmann Report in New
York State is one of the most comprehensive studies of this problem ever made.
The Report discloses that the decline in parochial schools will go right on during
the 1970s and that massive infus' of Imblie funds will make little difference.
Such aid would maintain church institutions and operations but it could not halt
their decline.

Fleischmann finds that transferring parochial students to public schools is
much cheaper than trying to educate children in two or more separate school
systems. Fleischmann reports that the saving in operating revenue in the one
system as compared with the two would be $415 million during the 1970s. lie also
found that Catholic schools were scheduled for a deficit of $1.4 billion during that
period, if they continued as they were.

A study by Martin A. Larson for Americans Unite( Research Foundation
buttresses the point. The study now in press examines 15 communities where
parochial schools have recently closed in whole or in part with consequent transfers
to the publicsystem. In every case Larson found that the transfers had been effected
smoothly and with managafile increase in cost. Ile even found situations in which
the real estate tax for schools had been lowered following the closings and transfers
because the local school board now drew more state aid. Emergence of a single



.event .y.teal in the ommousity in every case brtatght strung, tmitedMippint for
the srhofd.: which they had not enjoyed before.

It .emus evident that instead of using federal aid to Attire up a failing seentriatt
em. we would better serve the public interest by providing -impacted aid"

in a very few situations where many closings might create temporary hardship.
Over all, the closing of the parochial schools would mean the addition of only
about two students to each classroom,

The declining birth rate hie: now begun to affect the schools which have lost in
total enrollment the last two yeant. There are a half million fewer children entering
t he ..ehook each year than was the ease a decade ago. To fill these vacant seats and
moot with parochial transfers makes nil seuge than supporting their education
in separate systems with duplicate buildings, duplicate administrat hats. etc.

Mr. ULLMAN. Mr. Corman.
Mr. ConmAx. I assume that what you have been telling us, Mr.

Lowell, is that we should not do by indirection what the Constitution
dearly prohibits us from doing by direct action.

Mr. LowELL. That is correct.
Mr. COMMAS. The administration supports this bill in its fullest

context, that is, with the negative income tax provision, but demands
that we cut an equal amount of money from the budget, selecting
public education as the place to cut. Would you care to comment as
to whether the public etlin_ttion sector can afford a billion dollar cut
at this point?

Mr. LowELL. That is exactly what I feared might happen. I am
not suprised to hear this at all. This has happened in other situations;
for example, in Ohio which gave $47 million to the parochial schools
with the result that their public school; were cut short and actually
had to close up for periods in a number of areas. And I think the same
thing is true as the Lalloue study showed in Philadelphia where grants
to the private and parochial schools in that State resulted in cutting
of funds to the public schools.

This is what we can expect. This is one of the major reasons why
we should not start legislation of this kind. It may start with a small
grant, but there will be constant agitation for an increase. That has
been the case in every State which has adopted this legislation. It went
in Pennsylvania from $4.3 to $42 million, increasing year by year as this
developed until it was finally struck down by the courts. I think when
legislation like this is passed, the public schools are going to be cut.
There is not any other way to do it.

Mr. CoRmAN, I know that more and more St ates are relying on State
income taxes to support their public purposes. It seems to me that this
might present, a very had precedent for States to finance private edu-
cation with State tax credits.

If the Federal Government passes such legislation and, assuming it,
is constitutionalif we make that breachthen the States would be
invited to do the same thing. Is that a reasonable fear?

Mr. LowELL. I am sure many States will do this. After all. when we
got Federal income taxes we quickly got State income taxes as well. I
think this would be true, particularly in a half-dozen States I could
name.

Mr. COItMAN. It seems to tne that the religious training of the young
in every religion is an important factor. Yet, we are probably best dis-
posed to undertake sing] training completely separate from any
governmental activity, including governmental financing. Many of t he
religions which rely ent Lely on public education still conduct a rather
vigorous religious education for their young people.
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Don't you think that this gives us maximum religious freedom?
Mr. LOWELL. Yes: I certainly do. I am a churchman myself. I

don't come in here with any hostility to religion in any way, shape, or
form. I come here with an ardent support of that arrangement which
has kept the Cclovernment's hands out of the church and its nose out of

religion.
1 think when you tart moving in this area inevitably this pure teach-

ing of the church, this indoctrination, this instruction of its young,
which is a very be ,i fact in its operation and the imparting of its faith,
will be undermined and eroded. I don't want to see that happen. I

don't think this is good for th? church any more than it is good for the
state.

In fact. I can't think of any better way to establish a religion in the
formal sense of the cord, a State religion, than to finance the schools of

that church. I think this is a mistake; it is moving in the wrong direc-

tion.
Mr. CORMAX. We have heard a lot about the constitutional freedom

of choice of parents concerning the education of their young. ) et, as I

understand the law, every State exercising its police power requires
children to go to school and further exercises some police power over
the quality and curriculum of the nonpublic schools.

So the parents really aren't totally free to make decisions about the
education of their children; are they?

Mr. Lomax. Well, there is a compulsory attendance law in every
State now, I think. with one or two exceptions. I think a couple of the
Southern States have abrogated that law. But with those exceptions.
every State has this and children are required to go up until about the
eighth grade or that equivalent in years.

'Now recently the Supreme Court did in the ease of the AmniNh ex-

empt them from compulsory education above, that grade. Below that
the requirement is on and is compulsory, that is correct.

I hear we have to have freedom of choice. We have had that for .20c i

years. A person is free to use other schools than the public. That was
established in the Norte ease back in 1926. If von don't like the public
schools or want soniethin7 better or want a religious nurture for your
child. you are perfectly free to send hini to a church school. There is no
bar to that. But that is your personal choice. But you do it at your
own expense.

Ilaving eompulsory at temianee laws we provided education as a
public service in this countr.I. It is not optioned out to private groups
which are subsidized for that purpose. It is a public service like the

u a t er supply., the police department, fire protection, only infinitely

imore m port a n t ,
Mr. ConmAx Thank you very much. 1 think yonr statement is

very useful,
Mr. BttuKF; (presiding). Mr. Schneebeli Hill inquire.
Mr. SCIINEUBELI. In connection with the 141eischmann report in

N MA York if this trend from private schools back to public schools

continues or possibly accelerates, is it recommended that the public

school system then take over and buy out the facilities of the private
sehools because certainly in a lot of the larger cities the public school

system does not have the facilities now to handle the complete primary

education group.
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So was it contemplated they would buy out the facilities of the
private schools?

Mr, LOWELL. I think they depend strictly on tne situation. I can
show you quite a number of instances in which this has already been
done. There are other instances when the closing school should have
been closed in any case, It just did not have the constituency and
the potential of students. I think it depends on the specific situation,
the nature of the problem we face.

Mr. SCHNEEBELI. It seems to me that any community where in
the private school population is at least 25 percent or more of the
total school population there should be some arrangement made
betwsen the owners of the two facilities.

Mr. LOWELL. Yes; I would think so.
Mr., SCHNEEBELI, Thank you. That is all.
Mr. BURKE. Mrs. Griffiths will inquire.
Mrs. GRIFFITHS. I would like to ask you, Does your organization

have a position on the regents' exam method they use in New York?
One of the finest teachers in the city of Detroit came to me the other
day and said that one of the things wrong with the public schools is
that the person who does the teaching also does the promoting. The
school system is a unity unto itself. It is judge and jury.

She said this isn't true of any school in Europe. Of course, the only
State in the United States where it is not true is New York. Do 3ou
think we should initiate a national examination that every child must
pass before he is moved to the next class? Do you have a position on
that?

Mr. LOWELL. No; we really don't. You are getting into a very
serious problem there. I do note, however, that there are, and I am
sure you are aware of this, certain college board examinations that
are taken by all students. This, in a sense, is what you are talking
about.

Mrs. GRIFFITHS. Yes. The difficulty is that we have arrived at a
place in American education where the teacher passes on problem
students. You know, she is only going to put up with him for 1 year
and on he goes to the next teacher whether he knows anything or
not. She tells me that the University of Michigan and 'Michigan
State University recently have lowered their entrance recptirements
for some students. She said, "You are getting this thrown beck in
your face in the classroom."

The student says, "I don't have to learn because I can go on whether
I know anything or I don't."

Mr. LOWELL. This is one of he many serious problems that we
have, Mrs. Griffiths. Of course, I would toss this back to the private
schools and the parochial schools, too, because I am aware that they
eliminate their problem cases.

Mrs, GRIFFITHS. Of Course, it would apply to both public and
private schools if you had a system of exams.

Mr. LOWELL. Apparently the public shoots them to the next grade
and the parochials kick them out.

Mrs. GRIFFITHS. Would you not eliminate this problem if you had
a system in which the people who were doing the teaching were not
also the people who gave the exams?

Mr. LOWELL. Perhaps so.
Mrs. GRIFFITHS. Thank you very much.
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The CHAIRMAN. Anything further?
Mr. Karth will inquire,
Mr. KARTH. Thank you, Mr. Chairman.
Mr. Lowell, I detect a conflict. in two of your major arguments. I

would like to clear this up in my own mind. I don't ask the question
with any malicious intent whatsoever. You suggest that the parochial
schools today will have a declining enrollment by 50 percent, in the
next decade. You further suggest that whether this bill becomes law
or not that decline will in all probability continue. On the other hand,
you suggest if the bill does become law public schools would become a
giant wastebasket for rejects, in part at least because the great middle
class would send their children to private schools. I can't really see
the decline of 50 percent in parochial and private school enrollment
on the one hand and a major decline on the other hand in public
school enrollment.

Will you clear up that conflict?
Mr. LOWELL. I think it would speed up the exodus from public

schools over into the parochial. I think what we meant was that if the
situation goes on as it is the decline will be pretty consistent, but that
if this legislation passes. some children will be sent into the parochial
schools to take the place of those who are leaving. These will be the
better studentsa select clientele, a very small cadre of the more
intelligent, better qualified students. These will be removed from the
public school system.

I think it is very unfortunate that we should have it., What I said
was I think that people tend to run away from problems rather than
to stay and solve them, which I think they should not be encouraged
to do.

Mr. KARTH. Thank you,
The CHAIRMAN. Any further questions? If not, we thank you, Mr.

Lowell, for coming to the committee and giving us your views.
Mr LOWELL. Thank you, Mr. Chairman.
The CHAIRMAN. Our next witness is Mrs. C. Bradford Lundy, Jr.
Mrs. GRIFFITHS. Mr. Chairman, Mrs. Lundy is a resident of the

Detroit area and a member of one of Detroit's most distinguished
families. She has great, expertise in this field, and I am delighted to
welcome her to this committee.

The CHAIRMAN, Mrs. Lundy, you are indeed fortunate to have Mrs,
Griffiths present you to the committee because whatever you may now
say is the law.

STATEMENT OF MRS. C. BRADFORD LUNDY, JR., INTERNATIONAL
ORGANIZATION OF CATHOLIC ALUMNAE

Mrs. LUNDY. Thank you, Mrs. Griffiths. Maybe I should quit
right now

Thank you for your kind introduction and thank you for this
opportunity also to speak before this illustrious committee on such
an important issue as we are facing today.

I would ask you to forgive some of the errors that might exist on the
typed copy. We gave this over Western Union and that, can get a
little fraziled sometimes. I would like to start out by again thanking
you and saying that it seems that much of the testimony being offered



to this committee i, on behalf of organizations which obviously
enables you to hear the comments of many people in an assorted period
of time, but to change the pace a little and turn the issue of education
to another facet, I will speak as a parent and as a woman closely
associated with parents from both the affluent and more deprived
neighborhood.

If these credentials as to my background in education and com-
munity work would be of any value in giving credence to my testimony,
I offer the following:-

I have just concluded a 3-year term as chairman of my parish
board of education; I am govenor of the Michigan Chapter of Inter-
national Federation of Catholic Alumnae: I have served on the board
of wnmen for the United Foundation which is the collecting arm of
our Tourdi Drive and I currently am on the women's committee for
United Community Services, which is the spending arm of our
Torch Drive. Also I am now president of the League of Catholic
Women of Detroit, an organization which operates five social service
agencies in our inner-city, It is in this latter capacity particularly
that I have close contacts with parents in our community centers
in both black and Latin neighborhoods. It is in this capacity. too,
that I have had firsthand experience with educational needs of
adolescent girls in our psychiatric treatment home, and of young
women out of corrections institutions now in our rehabilitation
program.

concern is threefold: (1) For quality education for all chilitren;
(2) for an equitable investment in the education of all child: .11;_ and
(3) for the protection of the family unit and the promotion of the
right,, htunap dignity and freedom of parents and children in education
and I know that this concern is shared by all parents, whether they
reside in suburbia or in the ghetto..

But let's face it. Whereas the more affluent parent can normally
control the quality of their children's education and insure their
reception Of an equitable share of the investment made by government,
this can hardly be said of the lower-income parents. When we come
to the question of preserving their family integrity and values, and
of exercising their rights to choose the school and the value system
they wish for their children, the more affluent parent can usually
afford taxation and tuition, but the lower-income parent has no such
ability and, therefore, is locked into the government-operated school
system.

The rosult? In actual fact a greater degree of government monoply
in education and a ort ,,,,oding lack of constructive competition,
diversity, and quality also a lack of schools in the inner-city area
which can he Particularly equipped to meet special education and

chological needs of inner -city children and parents.
As l have pointed out, I am quite familiar with these needs and

\Nit]] the tremendous desire of these parents to be One to exercise this
right; to choose what they see is necessary and proper for their &infirm.
And in spirit the result is a helplessness among under-privileged
parents and children in the face of the fact that they have no choice
that they cannot control their schools, that they must place their
children in a school designated by the system and under values
proscribed by government which values may be contrary to their
bunily int.grity and personal concerns.
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long and hard over ESEA and the principle was established that in
order for public school districts to benefit programs must include
participation of similar nonpublic schoolchildren. In no way. should
Congress turn back the hands of time and give up its leadership roll in
honoring the rights and needs of both public and nonpublic school-
children in this country.

Relative to title II, some accommodations should be made to com-
pensate for tuition payment made by parents who pay little or no
taxes, remembering that they have as much of a constitutional right
to choose as does a parent who pays higher taxes. Our President, his
Committee on School Financing, congressional and educational leaders
all recognize and publicly speak: to the needs of the continued existence
of the diversity and constructive competition offered by nonpublic
education. Again as a parent I am certain this committee in its deliber-
ations and in its revisions on all pending educational legislation will
give most serio Is attention to the net.ds and rights of all children and
parents, whether in publico r nonpublic schools and whether in suburbia
or in the inner-city.

Thank you.
The CHAIRMAN. Mrs. Lundy, we thank you for your very fine

statement.
Mrs. Griffiths.
Mfrs. GRIFFITHS. I have no questions.
The CHAIRMAN. Mr. Corman.
Mr. CORMAN. Thank you, Mr. Chairman.
The administration, in supporting this bill, indicated that we would

be obligated in the Congress to make a commensurate cut in spending
because of fiscal problems in the Overall budget. They selected the
probable place as Federal aid to public education. Would you care to
comment as to whether that is a reasonable place to cut close to a
billion dollars?

Mrs. LUNDY. You are speaking in terms of the appropriation neces-
sary for this bill and you are suggesting if this is done, this should be
cut from title I of the bill I was speaking of?

Mr. CORMAN. The administration indicated that whatever we lost
in revenue, we should make a commensurate cut in expenditures. Now
we spend money for lots of things. The administration's proposal is
that we ought to look to the Federal funds that go for education as the
logical place to make that cut.

You have obviously had a great deal of experience with both public
and private education. Is the public sector in a position to absorb a
$980 million cut in Federal funds?

Mrs. LUNDY. I think the question again is funding all children's
education because we have a responsibility to all children, not just to
children who choose one type of school system that might be operated
by the Government. It is not a question so much of taking away just
from the public schools. If we don't recognize the rights of children in
the nonpublic schools, then these children eventually will end up in the
public schools and you will find a greater cost of educating those chil-
dren in the public schools,

So I think the main concern should be, as I pointed out, to consider
the needs and the rights of all children. Where the rctual cut will come
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and how is hard for me to say because I am not that familiar with the
mechanics of the funding.

Mr. CORMAN. But you are familiar with the needs in public educa-
tion, particularly in the inner cities, which is where we are apparently
attempting to put Federal money.

Mrs. LUNDY. Yes,
Mr. CORMAN. Are those schools in a position to absorb a billion

dollar cut in the Federal funds they are getting or should we look else-
where?

Mrs. LUNDY. Are they in a position h, absorb thousands of other
children, toothat is another questionat full cost? We are talking
about partial cost and letting the parent exercise his primary and con-
:-,titutional right to keep him in a school other than that operated by
the Government.

I. think both sides have to be weighed.
Mr. CORMAN. We have kept the scale tipped at less for the moment

in favor of the $980 million tax cut. Now I am trying to find out from
you if the public education sector is the place we should make that cut
or if we should look to some other Federal expenditure. In other words,
assuming that we are going to cut the taxes and lose the revenue, we
will by that device keep the private school student from going into the
public schools.

Now does that mean that the public schools will need a billion dollars
less next year?

Mrs. LUNDY. That is rather hard to answer. I think we don't ever
want to cut money from education because it certainly is needed. But
it is a question of where to allot it. That is a difficult question to
answer.

The CHAIRMAN. Are there any furthr questions?
Mr. CAREY. Mr. Chairman?
The CHAIRMAN, Mr. Carey.
Mr. CAREY. I would like to welcome the witness who represents a

very distinguished international organization of women and commend
her particularly for her dedication to the utilization of the nonpublic
option for the poor. I would like to make it clear to you that as drawn,
H.R. 16141 does make provision for what I call a tax remission and
what others call a negative income tax, so that poor persons who do
not have tax liability, who do not earn income, would receive funds
to allow them to pay some portion of the cost of having their children
attend a nonpublic school.

Are you aware of that?
Mrs. LUNDY, I was made aware of that this morning, Congressman.

I don't see those words in the bill that I have, that I studied., I was
shown a copy of the reportings that came out of here where you have
spoken to this and said there would be a remission. This is vital, I
think this is very important not only from the financial aspect of it,
but again as I point out, for the human dignity and the rights of these
parents.

;1'. CAREY. Far be it for me to defend the administration on its
attitude toward education, but for the record the reference was
made to other funds which would be made available if Congress saw
fit to select other funds to apply to this particular program in the
light of reduced congressional expenditures. Mr. Weinberger, of the
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admmistration'S. I must say that I get. very nervous about whether
e are going to have a $250 billion expenditnre ceiling. If we do and

whatever other actions we take, we arc going to have to make 5011'
It was not my idea., You have me convinced.,

Mr. CAREY. In finishing that point let toe be precise and specific.
NIr Weinberger referred to only one program; namely, impacted area
program. We know the friends of that program are legion and it will
la,' forever.

Let it be said again for the record that is not the first administration
that recommended cutting the impacted area program. If my memory
serves me correctly, the previous administration tinder a Democratic
President also recommended the reduction or elimination of the im-
pacted area program because it no longer served the purpose for which
it was intended. The Johnson administration asked to apply those
money, to the inner city and other programs where the social impact
w as at least as great as the impact of the military and defense establish-
ment. It is not one administration that made that recommendation,
it is two in a row, but it is not going anywhere and you can bet on it..

Thank you.,
The CrimumAx. Mr. Gibbons.
Mr. GIBBONS. MN. Lundy, could you tell me, in your experience,

what is the cost of education on a per-pupil basis in the private
schools that you are familiar with and the public school:, in the same
general urea? Can you compare the cost per pupil?

MN. LUNDY. It is a very broad and wide spectrum., It depends
really on where you are, w holier you are speaking elementary school
or secondary level.

(The following was received for the record.)
In anNw(.1. to Mr. Gibbon.. qiw thin on cosh. of nonpublic school per pupil:
Detroit metropolitan area Catholic schools, 1971-72:

elementary$375; and
secondary$525.

Detroit metropolitan area private schools, 1971-72:
*600 to $1,500, depending on grade level and "prestige."

NCEA (NATIONAL CATHOLIC EDUCATION ASSOCIATION) REPORT FROM GREAT LAKES AREA

1970-71 1371-72

Elementary $263 $301
Secondary idiocesan)..- -- 547 566
Secondary (private) .. .... . . ..... 510 691

\Ir. GIBBONS. Either one or both of them.
Mrs. Luxoy, The figures I have are probably from the last year or

so: I think you can figure about $500 per child on the grade school
level and $000 or $700 per ehill on the high school level. When you
get into your more specialized schools, sonic of your college prep
schools. high schools, the cost is higher.

NIr., GlmioNs. Is that the public school or private school we are
talking about? Would you go over those figures again for me? The
per pupil cost last year, you said, was $400.

MN. LUNDY. $300 to $400 on the grade school levels. NoW I am
speaking of the nonpublic school. On the high school level you cab
run from 5500 to $709 to $800, depending on the type of school.
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Mr. GIBBONS. Do you know how that compares with the public
schools in the same area?

Mrs. LUNDY. I would say it is quite a bit less. In my own particular
area the public school expenditure per child is about $1,200. I think
the average across the State of Michigan is $900 to $1,000 now,

Mr. GIBBONS. How (10 the private schools do it so cheaply?
Mrs. LUNDY. Well, maybe because they have to find the money

themselves, if i, done a little more efficiently, and I think many extra
programs hate to be cut out. Some people again speak about the fact
that the nonpublic schools dump the child if lie has problems. et,
cetera. I don't think that is necessarily always the case, but if it does
happen it is probably because the funds are not available for all the
special counseling programs and additional programs.

But this is one reason why the cots are lower, because of dedicated
services and because of the fact that many of the frills are cut out I
think a good part of the administration costs are cut down, too.

Mr. GIBBONS. Is this $300 to $400 in the elementary schools and
$500 to $800 in the tipper levels the cost to the parent or is this the
total cost?

Mrs. Lusov. This is total cost, not to the parent.
Mr. GIBBONS. Thank you, ma'am.
The CHAIRMAN. Are there any further question ' If not, Mrs

Lundy, thank you again for your very fine testimon...
Mrs. 'auxin% I thank you for the opportunity and for your great

concern for all children.
The CHAIRMAN. Thank you.
Our next witness is Mr. Edd Doerr.
Mr. Doerr, if you will identify yourself for our record by giving us

you: name, address, and capacity in which you appear, we will be
glad to recognize you, sir.,

STATEMENT OF EDD DOERR, JOINT WASHINGTON OFFICE FOR
SOCIAL CONCERN, REPRESENTING THE AMERICAN ETHICAL
UNION, THE AMERICAN HUMANIST ASSOCIATION, AND THE UNI-
TARIAN UNIVERSALIST ASSOCIATION

Mr. DOERR. My name is Edd Doerr. I am with the Joint Wash-
ington Office for Social Concern, which represents three religious
bodies: the American Ethical Union. the American Humanist Asso-
ciation, and the Unitarian Universalist Association.,

Parenthetically I might note I am a product of parochial schools and
that I am a teacher by profession, having taught in both public and
private schools.

Our three groups are best described as embracing the liberal religious
tradition in America. Though separate in our corporate structures, we

ishare many ideals and principles. Common to our three traditions is a
sturdy allegiance to the constitutional principle of separation of church
and state. Religion, individual liberties, and democracy have done
well in our country largely because we have remained faithful to the
separation nrinciple hammered together on the anvil of experience by
our Founding Fathers.

Our three groups are also deeply concerned for the future of demo-
cratic public education. In this concern, we are in the tradition of the
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father of the American public school, Horace Mann, who happened to
be a Unitarian.

The tax credit proposals introduced in the Congress in recent
months, though varying in detail, all raise very serious constitutional
and public policy questions.

These proposals all seek to provide public assistance and support to
parochial and private schools by means of Federal income tax credits
to reimburse parents for tuition paid to nonpublic schools. Thee
proposals are almost certainly unconstitutional.

The U.S. Supreme Court ruled, on June 28, 1971 (Lemon v. Kurtz-
man, 403 U.S. 602), that State programs of aid to parochial and
private schools, through "purchase of services" and teacher salary
supplement plans, produced "excessive entanglements" between
government and religion and therefore violated the First Amendment.

The sound reasoning of the Supreme Court.was applied by three-
judge Federal courts in Pennsylvania and Ohio in April of this year,
which unanimously held unconstitutional State plans for reimbursing
parents for tuition paid to parochial and private schools (Lemon v.
Sloan, 340 F. Supp. 1356, E.D. Pa., 1972; Wolman v. Essex, F.
Stipp. , S.D. Ohio, 1972).

The Ohio Federal courtwhich, incidentally, has a tax credit
measure currently before itheld that the "substance and direction"
of the tuition reimbursement program was "simply to transfer public
moneys to denominational schools." The court held that "it is of no
constitutional significance that state aid goes indirectly to denomina-
tional schools * * through the medium of parental grants. Since the
potential ultimate effect of the scheme is to aid religious enterprises,
the establishment clause forbids its implementation regardless of the
form adopted in the statute for achieving that purpose."

The Pennsylvania Federal court, in striking down a similar tuition
reimbursement plan, held that "the state has no more power to
subsidize parents in providing a religious education for their child
than it has to subsidize church-related schools to do so."

Ninety percent or more the the nonpublic schools in the country
exist primarily for the purpose of religious instruction, and they are,
in fact, religious institutions. I remember my own parochial school
days very well, and I can attest to the truth of that statement. There
is no significant difference between tax credits to aid parochial and
private schools and the reimbursement plans found unconstitutional
oy Federal courts in Ohio and Pennsylvania.

These rulings, of course, are both, I believe, on appeal to the U.S.
Supreme Court, at this time.

In these parochiaid cases, the Supreme Court and lower Federal
courts have also warned of the "divisive political potential" of legisla-
tion designed to aid sectarian schools. That divisive potential is clearly
in evidence in this year's election campaigns.

If tax credits or any other forms of parochiaid are adopted, operators
of parochial and private schools will campaign and lobby to see that
the amount of aid rises to approximate that provided to our public
schools. This process will pit church against church, faction against
faction within churches, and brother against brother.

But beyond the constitutional objections to tax credit plans are many
public policy objections. I know the committee print of the bill indicates
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there would be a negative income tax or remission feature of some sort
in this legislation, but that k really a grant to reimburse parents for
tuition. These have already been held to be unconstitutional by
unanimous three-judge Federal court: in two States.

1. So these tax credits are economically regressive. They can benefit
only those parochial and private schools serving families of average or
better income. These plan: will do nothing for poor families who pay
little or no taxes. Federal educational po'icy should be aimed at equal-
izing educational opportunity, not at shoring up private schools

hich already serve a more affluent population than our public schools.
2. Tax credit plans are economically unsound. The $200 per student

plan, for instance. would cost the Federal Treasury at least $1 billion
annually to start. This money could be made up only by increasing
taxes or cutting public programs, such a: education. Further, the
experience of other countries: is that it is more costly and less efficient
to support multiple-school systems than to .rapport a single system
serving all children iwthout discrimination. This is true in the Cana-
dian provinces which do this, in the Netherlands, in Northern Ireland,
and elsewhere.

3. Contrary to widespread propaganda, the present decline in
parochial school enrollment is causing no serious problems for our
public school systems. The children in our public and nonpublic schools
last year. grades 1 through 12, were born in years in which an average
4.13 million children were born each year. But beginning in 1966 an
average of only 3.6 million children have been born each year, This
means that from now until the early 1980's, total school enrollment will
drop by about a half-million children per year, Since there are only at
little over 5 million children in nonpublic schools, our public schools will
easily be able to absorb transfers from parochial and private schools
without additional cost,

4. Furthermore, tax credit aid to nonpublic schools at any politically
realistic level will not arrest. the parochial enrollment decline. This is
the conclusion of the Notre Dame University study, "Economic
Problems of Nonpublic Schools," produced in 1971, under the auspices
of the President's Commission on School Finance. This is also the
conclusion of a report, 'Ile Collapse of Nonpublic Education: Rumor
or Reality?" produced for New York Governor Nelson Rockefeller's
Fleischman!' Commission last year.

A Boston College study, "Issues of Aid to Nonpublic Schools,"
produced for the President's Commission on School Finance, con-
eludes that "i: would be wrong to say that recent declines in Catholic
school enrollint rat were caused, to any significant extent, by tuition
increases" and that "the causes seem to be geographic movement by
families and change: in taste."

5. Tax credits would be tax support for the various kinds of separa-
tism, discrimination, segregation, and imbalance found in parochial and
private schools. At least 90 percent of all students in non public schools
attend denominational schools. These schools, of whatever faith,
approach 100 percent denornin ztional homogeneity of both student
bodies, faculties. and governing bodies. Catholic schools, for example,
are 97.3 percent Catholic in enrollment, according to a 1970 study by
the National Catholic Educational Association, "A Statistical Report
on Catholic Element my and Serondary Schools for the Years 1967-6S
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and 1969-70." Lutheran and Jewish schools are similarly homo-
geneous.

sehools are slightly over 5 percent black in enrollment
(Otto F. Kraushaar, "American Nonpublic Schools," Johns Hopkins
Press. 1972) while our public schools are 14.5 percent black (HEW
news release, January 4, 1970).

We have heard witnesses from New York City and elsewhere. In
New York City the public schools are 60.5 percent nonwhite. The
Roman Catholic schools of New York City are 12.5 percent non-
white. The Jewish schools of New York are only 0.3 percent nonwhite.

I think Congressman Wag.gonner, who was here yesterday, made
In excellent point when he spoke of freedom of choke. Witnesses
favoring the tax credit legislation talked about freedom of choice to
attend schools which are segregated by religion and often by race and
in other ways. and yet, perhaps, other parents who would prefer some
sort of freedom of choice to send their children to neighborhood
schools are denied this. There is a certain inconsistency here.

liraushaar also shows that nonpublic schools enroll only one-fourth
as many impoverished students-4 percentas public schools-16.7
percent.

Nonpublic secondary schools are often segregated by sex and gener-
ally discriminate in admissions against students not bound for college.
I might add also that since nonpublic high schools are generally
college prep schools, whether they are private or religious. their costs
airs; much lower than public schools, which have to provide expensive
vocational edusition. This is one of the reasons the public schools
cost morethey have to do more for more pupils of more different
kinds.

Tax credit for nonpublic schools could only aggravate the racial,
academi, and other imbalances in our publi :schools. It would tend
to piodue a parochial-private school network serving white, affluent,
college-bound voungstens, while the public schools would increasingly
:,erve mainly the poor, the disadvantaged, racial minorities, and prob-
lem children. It would further the divisions and centrifugal forces
straining to pull our society apart. Northern Ireland is a good example
of what happens when Government funds support competing school
system:4 segregated by religion.

We might note also that it has been said by many of the advocate;
of tax credits that parochial schools in innereities help to stabilize
communities. It is true, however, that normally in the innercities you
will find the parochial and private schools are tar, far whiter than the
nearby public schools. What this means is that by providing havens to
escape public school racial integration, these seliools are able to con-
tinue functioning.

Just in the last few weeks, a Father Me Theme of a black Catholic
parish in Pittsburgh has charged publicly that if there were no racial
problems, racial integration situations, in the public schools of Pitts-
burgh, fully 50 percent of the seats in Catholic schools would become
empty overnight.

So, actually, rather than stabilizing communities, nonpublic schools
in our center citiesin the U.S. Civil Rights Commission report back
in 1966 or 1967they actually contriblite to racial isolation in the
inuereities because they provide a haven for people trying to get away

63-453-72-pt. 1-17
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from public schools and, by furthering racial imbalance of the public
schools, they encourage the flight to the suburbs.

6. Public opinion opposes public aid for parochial and private
schools. Referendum elections in Michigan and Nebraska, in 1970,
registered opposition to such aid by a margin of 57 percent to 43 per-
cent. These were not an opinion poll; they were actual referendums.

Just this year, a poll of 18,000 constituents by Congressman William
A. Steiger of Wisconsin's Sixth District, which has a heavy nonpublic
school population, showed opposition to parohiaid by a margin of
62 percent to 38 percent. A GallupCatholic Digest poll, in 1966,
showed 50 percent to 28 percent opposition, and a similar survey, in
1969, by "A Study of the American Independent School" showed 59
percent to 37 percent opposition.

Polls in Maryland and Illinois, in 1970, showed 62.5 percent to 35.3
percent opposition and 59 percent to 39.2 percent opposition, respec-
tively. A similar poll in Ohio, in 1971, showed opposition at 61.7 per-
cent to 37 percent. It is rather dear that the public does not want to
have tax funds used to subsidize nonpublic schools.

7. Subsidizing nonpublic schools by any means will encourage the
proliferation of nonpublic schools at the expense of the public schools,
eroding their financial and psychological support.

S. We hear much from the tax credit advocates about preserving
pluralism and diversity in education. Now, there is some mythology
here. But within a given nonpublic school, we find a decided lack of
diversity and pluralism. It is in our public schools that we really find
pluralism and diversity, with children and teachers of all creeds, races,
classes, and conditions working together in the American way. Public
tax policy must not be used to diminish the access of children to our
most pluralistic institutions. Children in parochial schools are denied
access to children of other faiths and traditions. As a parent, and
teacher, I think this is educationally harmful to children. While
parochial schools have a right to be selective, it is bad public policy
for us to subsidize the segregation of children away from children of
other religious traditions and other backgrounds.

We conclude, Mr. Chairman, with a plea that this committ 2(' reject,
all tuition tax credit plans as violations of the constitutional principle
of separation of church and state and as bad public policy. Federal
aid to public education should he increased in the interest of promoting
ever greater equality of educational opportunity. If the decline of
parochial school enrollment in a few urban areas adds to already exist-
ing public school finance problems, as in New York City or Phila-
delphia, for example, we would favor special "influx aid" to urban
public school sy6tems, as recommended by Governor Rockefeller's
Fleishmann commission,

The tax credit plan would be a giant step backward for religious
liberty, public education, church-state relations, and the American
democratic way of life. Thank von, Mr. Chairman.

Mr. ULLMAN (presiding). We thank you, Mr. Doerr, for your very
fine statement.

Ar© there any questions?
Mrs. GRIFFITHS. Yes.
Mr. ULLMAN. Mrs. Griffiths.
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.Mrs. GRIFFITHS. If all the children in parochial schools in the city
of New York were forced into public schools, what would the ratio of
black to white be?

Mr. DOERR. Probably 40 percent black, but I am not exactly cer-
tain of that:

\Irs. Gun,- Finis. Have you ever obsen ed what happens to a public
school when it becomes 40 percent black?

Mr. Do Eau. If all the public schools in the metropolitan area had
the same ratio of black and white students, there would be no problem,
because there would be nowhere to flee,

Mrs. Gamyrus. That is a great statement, but it does not work
out. Let me give you the real facts. I have three schools in my district
that have gone from all white to all black in a period of about 3 years.
Detroit was probably more under the gull in this situation than any
other school system in the country, and it is affecting most the district
in which I live.

Now, the truth is that if you remove those parochial schools, you
are going to hasten the flight to the suburbs. You just cannot get
around it. Because the people who live in that district, if they have
to, will be able to move.

What you really are doing in this situation is not only changing
the housing pattern but you literally are confiscating white property.

Mr. Do ERR. According to the U.S. Commission on Civil Rights
report about 5 or 6 years ago, the parochial and private schools in
the inner cities, raffia than alleviating racial imbalance in the public
schools, are a cause of it; by draining off white students, they put
the public, schools into a racial imbalance and stimulate the flight, to
the suburbs.

Mrs. GRIFFITHS. That may be their theory, but I would like them
to come and look at the schools of Detroit. They can have a new view
of the thing. It does not work out that way. If you put all of the white
children in Detroit's parochial schools in the public schools of the
city of Detroit, you are aot going to change it that drastically. How-
ever, when a school becomes 20 percent black or more, you begin to
hasten the flight of the whites. At 50 percent it is panic.,

Now, I have watched it. This has happened at every school in
Detroit.

Mr. DOERR. This is true in many communities around the cour.try,
but the existence of nonpublic schools causes racial imbalance in the
public schools, and this is one of the root causes of the flight to the
suburbs.

Mrs. GRIFFITHS. It is SO tiny
Mr. DOERR. Not according to the U.S. Commission on Civil Rights.
Mrs. GRIFFITHS. The U.S. Commission on Civil Rights had an ax

to grind. They had a theory of what ought to happm. in my judgment,
so they issued a report to fit thlir theory. But, look at reality. This
is not the way it happens at all.

Mr. DOERR. I live in a county with 170,000 students in the public
schools, Prince Georges County, Md., the 10th largest school district
in the United States. It is 20 percent black, SO percent white. We
have 100 percent black and 100 percent white schools. The Federal
court in Baltimore has just ordered the county to complete the dis-
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mantling of the segregated school SsteM which had existed prior
to 1954.

We have found, for instance, tlia by busing fewer children than
are currently being bused ill our large school district,, we can achieve
an exactly 80-20 racial balance in every elementary, junior high, and
secondary school in the county with less busing and less cost. This
would mean nowhere for anybody to Ike if they want to flee a school.

NIrs. GitIFFrrus. You may be able to do that in your county, but
the Detroit system is 70 percent black now. It is just like the District
of Columbia:Did that work in the District? .

Mr. DOERR. The District is a very special place, but I understand
the Federal courts in Michigan are working on some proposal to
perhaps integrate the Detroit schools with suburban schools and
thereby alleviate the problem.

Mrs. Gituvrus. You are right. Let me ask you a second question.
Once this has been done, what I would like to know is the Supreme
Court's plan for taxation to support these school systems. '[he cost
of the buses in Detroit has been variously estimated from $40 million
to $100 million. What kind of plan will the courts offer to support
these school systems?

Mr, DOERR. I think the State of Michigan and Governor Millikin
have a lot of ideas as to how we can solve school financial problems
in Nlichigan.

Mrs. GRIFFITHS. Mr. Allison Green is the treasurer of the State
of Michigan. When the judge said, "Buy the buses by 5 o'clock
tomorrow afternoon" and the participants in the suit said, "We have
absolutely no money whatsover; you would have to ask the treasurer
of the State of Michigan," the judge said, "Well, I make him a
pixticipant in this suit right now," Michigan does not have that
money, either. How will these systems be financed? Does the court
have the authority to say to the appropriations committee, "Close
the pri:Anis and close the hospitals, to provide the money to buy the
buses"?

sir. DOERR. Our country spends a smaller percentage of its total
annual GNP on education than some poorer countries.

Mrs. GRIFFITHS. That has nothing to do with this.
Mr., DOERR. We have the money.,
Mrs. Guitrryrus. The need is immediate. What is the court going

to sit)? Can the court tell the taxation committee, "You must levy
the tax?" If this is true, why are we sitting here? If the court can
make tlr,so determinations, you don't need the Ways and Means
Committee of Congress and ,)ou don't need legislators. The court
can make the determination,

Mr. DOERR. That problem, of course, is beyond the scope of the
present piece of legislation.

.1i.s. Giticiemis. That is the whole problem. Everybody is living
in a sort of dream world in which they describe how it ought to work.
How did it really work? When you finally got Federal aid for education
in this country, how did you get it?

Mr. DoEuu. How was ]?Federal aid to education won in this country?
It was passed in 1965.

Mrs. GEIFFTIIS. Look at the comproinists that had to be made.
First, you had a group which, for many years, had been saying,
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"We oppose all Federal aid to education. School taxes must be leviedat the local level." Then you had a group which said, "We will notparticipate unless aid is given to nonpublic schools." And von had athird group, which was not the majority, which advocated someFederal aid to education. You had to make a compromise.Mr. Donia, According to Dr. Leo Pfeffer, who is the leading,constitutional authority on this, in 1965, Congress had the votes topass Federal aid to education without any benefits to nonpublic,schools. The Johnson administration chose to make this compromise,but it was not necessary to do so to get the votes to pas LP legi:,;ation.
Mrs. GRIFFITHS. When, since then, has Congress had the votes topass anything"
Mr. Domia. Congress manages to do its business from year to yearwith reasonable satisfaction.
Mrs. GRIFFITHS. It seems to me you really are looking at a dreamworld when you announce that the money is going to be made avail-able. The courts arc totally unrealistic. If the courts can do all thesethings they are presuming to do, then, I submit, legislators aren'tnecessary. Let the Courts determine where the money is coming from.I don't understand it.
Mr. Do Ely,. With a little tax reform and closing of loo2holes, wemight well provide--
Mr. ULLMAN. Which one
Mrs. Clionwits. Are you married?
Mr. Do Elm. Yes.
MI'S. GRIFFITHS. Does your wife work?
Mr. DOERR. -Yes.
Mrs. GRIFFITHS. I am for cutting out income splitting, How aboutyou?
Mr. Do Elia. I would go along with it.
Mrs. GRIFFITHS. ''`hat is great, but I would have a great deal oftrouble with the rest of this committee on it.
;NEI% Do Elm. I think two of the recent Presidential aspirantsSenator NleGovern and Governor Wallace--have spoken of thep possibility of realizing considerable further Federal income by cuttingloopholes, but I am not a tax expert, and therefore 1 mini not qualifiedto go into that at ally length.
Mr. 13mixE. Are you for closing the tax loopholes on multinationalcorporations who enjoy a tax break that I am trying to get at underthe Burke -Ha rtke bill? Are you in favor of that bill?
Mr. Donut. I haven't looked at it.
Mr. BuRKE. Are you in favor of that, provision of that bill?NEI% Doman. I think the coinmittee has the necessary expertise.Mr. IlmixE. You started discussing loopholes. This loophole is$3 billion a year that American investors get by investing overseasand building plants over there and exporting jobs, and sometimes theypay very little or no taxes. Arc you for closing that loophole?Mr. Do mot. I will certainly favor your bill, sir.,
Mr. B171IKE. Thank you very much.
Mrs. GRIFFITIIM. I would like to point, out to you that if thiscommittee does what you have suggested, and closes some of theloopholes, yott are going to discover that the loopholes which wouldhring in the most money also affect the greatest number of people,
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and they all are going to object. You would get a majority of Americans
opposing that closing without any question.

We are going to have to act without a consensus view on which
loopholes to close.

I really just do not understand the unreality of the courts' sugges-
tions and some of the suggestions that are being made to this com-
mittee. It seems to me that the time has conic to look at this from a
practical standpoint. I don't see much practicality in some of these
suggestions, Thank you.

MY, ULLMAN. Are there any further questions?,
Mr. CAREY, Mr. Chairman
Mr. ITLizrAx. Mr. Carey.
Mr. CAREY. I think you have done us a service, by calling the fate n-

tion of the committee to how politically perilous it would be to pass
such a program as this because it is so unpopular by the figures you
have given us. It is unpopular nationally, it is unpopular in key States.

Perhaps if the leading candidates for the Presidency knew this, it
might make a difference in their positions. As you have said, the
President openly advocates tax credits now. Senator McGovern on
ene record has endorsed the Ribicoff bill on the other sick, which is
similar to this bill.

So here we have the Democratic candidate in trouble because he is
advocating an unpopular issue, according to your figures and statistics
here, and the incumbent President is also advocating it; it will defeat
him. I think you could look forward to the fact that the only other
candidate in the field is Congressman Schmitz, running on the hide-
pendent Party ticket, and we might have a Catholic in the White
IloiNe, because Mr. Schmitz is a Catholic.

am glad you have let the Presidential candidates know what
danger they are in, in advocating this issue.

Mr. DOERR. I think it would be wise if both candidates endorsed
the posi'ion that John Kennedy held when he said: "I believe in an
America where the sep iration of church and state is absolute where
no church or church school is granted any public funds or political
preference." This is what the Supreme Court warned about last year
in the Lemon casethe divisive potential of introducing religion into
this arena.

Mr. CAREY. Are you aware that the first desegregation of schools
that occurred in our country occurrehl in Louisiana in the nonpublic
schools, where the Catholic schools acted before the public schools in
desegregating?

Mr, DOERR. That is true in many Southern States, but that was
not carried through to today. There were black Catholics who had
filed suits in court in Louisiana in the last year, charging that the
parochial salmis are continuing to operate in a segregated manner.

Mr CAREY. But they led the fight to desegregate; did they not?
Mr. DOERR. Yes.
Mr. CAREY. Also aren't you worried that since the conduct of

ekiwation is known to be the leading drain, actually the biggest user
of church funds, the one that requires them to commit the greatest
available church funds, and it costs money to all the churches, that if

relieve the monolithic Romnn Catholic, Church of this cost of
educating children, it will still have the same money, the same tax
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exemption, and have vastly additional resources, vastly greater
resources, to carry on its work of evangelical and Pentecostal effort
and become a much more powerful influence in our country? Are you
worried about that?

Mr. DOERR. No. I accept the view of the National Association of
('atholie Laity, which has criticized the financial priorities within their
church in that an excessive amount of money seems to be devoted to
the religious training of 10 percent of the church's membership while
a very tiny amount of money is left for the two-thirds of Catholic
children who attend public schools and for adults. Many liberal
Catholics are calling attention to the fact that there is an imbalance
in the church's spending on religious education and that it might do
well to get out of the business of trying to duplicate publiGschof .1s and
-Tend more of their resources on the church's more ,_entral mission.

Mr. CAREY. That is very simple. All they need to do is take a
ireferendum among Catholics to see if they want to do it.

Mr. DOERR. That is not a bad idea.
Mr. CAREY., You said you went to a parochial school. What school?
Mr. DOERR. Roman Catholic schools.
Mr. CAREY. It does not seem to have done much to damage your

concept of liberty and understanding of our American system.
your

are the best argument that I know for the fact that those schools do
turn out intellectually superior people.

Mr. DOERR. Thank you. I do think my parochial education deprived
me of contact with black students, it deprived me of Contact with
Jewish and Protestant students. It took me years to get over the
hicks in my education my religiously segregated Catholic education.

Mr. CAREY: It is too oad you did not go to New York City as, I
did. We had all those elements in our school, and we did not have the
differences of that kind.

You endorsed something which I think is very significant according
to the Kraushaar study. 1 ou state that the nonpublic schools enroll
only one-fourth as many improverished students as public schools.
You said 4 percent against 16 percent., I think it is a pretty healthy and
vigorous condition that, with no public funds ava a`ble to them,
somehow these schools, which are costly and are supported by parents'
contributions only,, manage to educate on. in four children who have
no money to give to those schools.

Mr., DOERR. One in 20.
Mr. CAREY. Well, that is all right, but they get no help in doing so.

So those children are a burden on the schools, and the schools manage
to do it. The only reason they zhn't educate more of them is that they
don't have any more money, Ifyou want to improve on the admission
of low-income students to those schools, isn't the tax remission a good
way to do it?

Mr. DOERR. I don't think there is a financial problem in the schools.
You are probably familiar with the study by the New York Plant ing
Commission on the nonpublic schools in New York City, which
concludes: "Finances are not a primary reason for the decline in
Catholic school enrollment."

Mr. CAREY, I would not cite the New Yoh; City Planning Com-
mission as an authority on educ , on. It has not been in the business
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problems in New York City. Let us stay away from that one.

Mr. ULLMAN. Mr. Collier will inquire.
\1r. COLLIER. Mr. Doerr, you alluded to a position statement of the

late President Kennedy in connection with this proposal, and his
opposition to tax preference. The organization you represent. the
Unitarian Universalist Association, is oriented to, or affiliated wit ii,
the Unitarian Church?

Mr. DOERR. It is the Unitarian Church,
Mr.. COLLIER. Is your association tax exempt?
Mr. DOERR. Yes.
Mr. COLLIER. There is one other thin°. that I think you would

have to concede is sort of a gross simplification, and that is your
alluding to the trouble in Northern Ireland as today being attributable
to the school system there. Do you really think that the problem
there et .anates .:rom the fact that there are two school systems in
Northern Ireland? is it not the fact that the basic issues involved in the
tragic trouble there today are almost totally unrelated to the school
system there?

Mr. DoEnR. Not at all. The genesis of the Irish problem is 800
years old. It is not the fault of Irishmen but the fault of Englishmen,
Protestants. When Northern Ireland became a separate province,
in 1921, the British Government went along with the policy of sub-
sidizing religiously segregated schools. There were many problems in
Northern Ireland. If the children had been going to a common school
system, however, it is doubtfui they would be at each ()thee:, throats
today.

This has been stated by former Ulster Premier O'Neil. it has been
stated by Bernadette Devlin, who said rather than election to Parli-
ament, she should have stayed in Ulster to end religio.is segregation
in education.

Mr. COLLIER. I could not agree with you more.
Mr. DOERR. I believe that the example of sonic of the communities

in Northern Ireland, such as Ligoniel, in Belfast, are illustrative of this.
Ligoniel has an integrated public school system, Catoolics and Protes-
tants, and has had for several generations. Those peoph are .tot at
each other's throats. It is in the areas of Northern Ireland where they
have gone to segregated schools where you have the worst bitterness
and worst trouble.

Mr., COLLIER. I think you certainly are entitled to an opinionated
conclusion that there is such a small factor in the overall problem,
recognizing the historic situation that developed there and the fact
that there is Bri(ish control to the extent there is.

Be that as it may, I still insist that that is a gross oversimplification
of the situation.

Let me just make one other comment, if I may. This division that
you talk about, in terms of religious or sectarian schools within a
community, really does not hold true in the communities that I have
been pvdeged to represent now for 16 years, and in communities
in which I was privileged to serve in one community role or another
in the years prior to that.

Taking a middle-income community such as Berwyn, Ill.which
a normal community with a pretty good cross section of people, not
affluentthere are three parochial schools and nine public schools.
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Approximately one-third of the school population has for years been
going to three parochial schools.

They manage somehow, through other soeial contacts, to mix when
they get to a high school level. There is no barrier between the young-
ster who has graduated from a parochial grade school and one from a
public school.

I think a lot of this is a kind of red herring in discussion of this issue.
We can talk about the constitutional pestion. You and I won't settle
it, because there are those far more expert in constitutional law who
will have to make that decision. think this idea of suggesting
that parochial or private schools tend to rip people apart, to segment
them, is not true in the long history of my own experience in com-
munities which have parochial schools, whether Lutheran, Catholic,
Dutch Reform, or whatever they are.

I think to suggest that this is going to divide people is not really a
valid argument, because it is not borne out either by experience or
his,orical fact. Thank you, Mr. Chairman.

Mr. DOERR. Could 1 comment on that?
The CHAIRMAN. Oh, yes.
Mr. DOERR. This is not a simple situation. It varies from community

to community. When a school is nearly a hundred percent homogeneous
by religion, it does tend to limit associations. If it is desirable ror us to
support existing denominational schools, would it not also be desirable
to subsidize Methodist schools, Baptist schools, Presbyterian schools,
Anglican schools, Muslim schools, Orthodox Jewish schools, Conserva-
tive Jewish schools, Reform Jewish schools? Would it not be desirable
then to have a separate school system fm each c. them? What
would this do to our tax rates and what would this do to keep people
together?

Mr. COLLIER. I don't think it is necessarily desirous, You were the
one who referred, in responding to one of my colleagues or perhaps in
your full statement, to Congressman Waggonner's statement yesterday
on right of choice. So we are not suggesting that you require or encour-
age everyone to go to a school of his particudir religious belief, but
merely saying you shall have the right of choice, and that the parents
of those who choose this type of education shall be assisted through
the means of a tax credit.

I would be inclined to feel that the Supreme Court would rule that
this does not violate the first amendtnent of the Constitution.
quite agree with NIr. Waggonner that there should be the right to
choice and that right of choice can be permitted to people without
forcing a total elimination of the public schools which you and I
know as a practical matter will never occur.

Mr. DOEnR. The people in 'Wand thought this would never
occur 50 years ago, but it did. Their public school system was de-
stroyed utterly by the commencement of Federal aid to nonpublic
schools. This resulted in a complete fragmenting, of Dutch society.
They are a much more simple soriety than we are and a smaller one,
so they have not been at each other's throats.

Following that example here would be sure to lead to trouble
economically and socially.

Mr. CowEn. As long as the political pressures are such that the
public school system will receive the bulk of Federal aid, and properly
so, I itssu e you that I am not concerned that parochial and private
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schools ever will replace the public school system, and I seriously
doubt whether you really believe that.

Mr. DOERR.
you

we grant a $200 creditis $200 the right limit?
Should a better limit be $150 or $450 or $950? Where will this process
stop once we begin the process of supporting nonpublif ,schools?
Where do we draw the line?

Mr. COLLIER. I think as long as the Federal Government has
involved itself so deeply in so many areas of assistance to States and
local communities, in areas where 25 or 30 years ago it was presumed
to be a local responsibility and a State responsibility, that we now
have established a precedent where the elected representatives will
have to make this determination reflecting, I presume, the will of the
people in most instances.

Under our system, if at any time the contribution of the Federal
Government in any area exceeds what the people in a given district
feel it should, the representative who so votes has to face the judgment
of the people every 2 years. So therein you have the same safeguard
as you have in every other area where we are spending Federal funds.

Mr. DOERR. But I believe we would open a can of worms. We
would have in every State legislature and congressional hearing
every year, representatives from every group coining before com-
mittees asking for increased aid, representatives from other religious
and other people coming to argue against this. This will be pitting
religion against religion from now on.,

Mr. COLLIER. I doubt that, as a political and practical matter. I
don't believe that one denominational group would conic in and say
it is entitled to more money than another denominational 0.1.011 p.

I think whatever would be established in this area would not give
one group any special tax preference over another group. It would he
virtually ludicrous to suggest this would happen,

Mr. losnn. But the witnesses who were here yesterday testified
they wanted a tax preference as over against the 90 percent of Ameri-
can families who send their children to public schools.

Mr. COLLIER. I understood you to say that you probably- would
have people of a school oriented to the 'Jewish faith seeking greeter
preference than the Catholic group, for example.

Mr. DoEun. No; I did not say that, Yesterday you heard from a
Lutheran spokesman, a Christian Reformed spokesman, an Orthodox
Jewish spokesman, a Catholic spi,kesnian. Within each of those
groups are divisions.

I believe there will be other people in the denominations represented
in these hearings who will come and say we certainly don't agree with
the approach taken by the people who were here yesterday.t.You will
be .pitting one tradition against another, one group of traditions
against another group of traditions.

Mr. COLLIER. People can disagree philosophically without dividing.
I have had letters from people on social security win) felt that the 20-
percent increase which the Congress passed this year would not do
anything without the other aspect of it. This came from people who
were social security beneficiaries. You are always going to have people
within groups who will disagree.

1 don't think they will divide because of it. That is the American
way, to disagree. Disagreement, incidentally, within political parties
these days
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Mr DOERR. I think Justice Burger was wise last year in warning
in the Lemon case that bringing this sort of legislation up means
introducing sectarianism and religion into politics. From your own
State I know of instances were the proaid groups and autiaid groups
all go to work to elect people in the primaries or defeat someone. This
has been common in Illinois, in Michigan, in New York, in other
States. It throws sectarianism into politics and I am certain it makes
aspirants to political office extremely nervous.

Mil. COLLIER. I think it becomes a political issue, but I think there
are other issues by which the broad judgment of the average voter
prevails.

Mr. DOERR. In swing districts where you have a 2- or 3- percent,
margin, a cohesive small pressure group can swing an election on a
single Issue. That has happened in many States. It is the sort of
divisiveness in politics that I think we can do without.

Mr. COLLIER. Thank you, Mr. Chairman.
The CHAIRMAN. Is there anything further?
Mr. Brotzman will inquire.
Mr. BOTZMAN. Thank you, Mr. Chairman. I have just one question.

I think you will agree that the great preponderance of the testimony
has certainly indicated that the major problem of nonpublic schools
is an economic one and caused by a lack of finances and perhaps in
those cases lack of tuition. Yet in your paragraph 4and I was just
reading ityou state a conclusion in the first sentence that the tax
credit will not really arrest parochial enrollment decline.

Now I ani not familiar with all the studies that you cite as authority
for that particular proposition, but (10 they really indicate that?

Mr. DOERR. Yes. Governor Rockefeller appointed a commission to
study the matter of school finances, the Fleischmann commission.
This commission reported earlier this year. The portions on nonpublic
schools were done by Louis Gary, a young Catholic educator who had
worked for Cardinal Spellman. He indicated at any politically realistic
level, say $200 per year per student, for example, would not cause
Catholic schools in New York City to quit declining. They are going
to decline each year. By 1980 they will be approximately 50 percent
the size they were in 1970.

The other nonpublic schools according to the New York Fleisch-
mann report will remain the same, rather stable. This business--

BROTZMAN., To what do they assign the closings? I really was
persuaded that it was basically a financial and economic problem or a
combination of the two. What reasons do they assign to the parochial
enrollment decline?

Mr. DOERR. This is from the Fleischmann report, I believe. Prei-i-
dent Nixon's Commission on School Finance had two major studies
done by Notre Dame University and Boston College. They
came out and said that finances are not the primary reason 'for the
closings.

The Boston College report, which was written by Prof. Donald
Erickson of Chicago. with whom I have butted heads a number of
times because he and I are in total disagreement on m hat should he
done about aid to parochial schools. Erickson says, "So far as we are
aware, not one of the recent analyses of relationships between enroll-
ment and tuition levels has produced evidence that parents are leaving
nonpublic schools primarily because of increasing costs."
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Erickson added that "One must be naive or uninformed or dis-
honest to depict the current enrollment decline in parochial schools its
fundamentally a consequence of cost increases."

We know that the exact size of a parochial system is not as relevant
as the percentage of children of a particular faith that attend parochial
schools., Now. among the groups having the highest percentage of
children in parochial schools we find the Seventh-day Adventists and
the 'Wisconsin Synod Lutherans. Both of these bodies have a larger
percentage of their children in parochial schools than any other de-
nomination., These two bodies don't, want Government aid in any form.
They have testified before legislative committees against such aid.
Their sehools are more costly to operate than all the other parochial
schools because they generally tend to be small. They find the resources
within their communities to pay for the schools and they do so gladly.

They run first-rate operations at great sacrifice, If they a an do it;
certainly larger (hurdles which have greater concentrations of chil-
dren can (10 the same. Most of the writing and reports on this subject
show that what. is going on is that the schools that are declining are
basically the Catholic schools, not the Jewish schools or private schools,
and the reasons are several.

You have people moving to the suburbs ho find the public schools
are just fine. Why set up a parochial school? Parochial school aid was
defeated for 2 years in a row in the 1% isconsin Legislature by catholic
legislators who got up and said. "Look, we are parents. We used to
like parochial schools. We don't think they are relevant any more.
We urge you not, to pass the legislation."

A tax credit bill similar to the one you are considering was voted
down in the Wisconsin Legislature this year largely by Catholic and
Lutheran legislators who feel that parochial schools are no longer
relevant. We have liberal Catholics and liberal Lutherans ho feel
that parochial schools might have been nice 50 years ago, but, today
they are of tw benefit. We have conservative Catholics who are upset,
by theologic: I humvations and changes inCatholie education; they
are taking their kids out of Catholic schoolsand putting them in
public .schools and giving them religious training at home. This is
occurring to 0 Large extent in the parish of Bishop William :NkMantts,
\vim u as on Pro,:idelli 01111111Y4011 on School Finatteiog.

I have talked to parishioners in his church who have taken children
out of his school because they don't like the way religion is being
taught there. The younger Catholic parents in the suburbs seem to he
feeling., "Let us get with it, let us join our neighbors in the public
schools and we don't need the sow kitul of schooling that we had as
kids or that our grandparents had."

This is the change in attitude. not the ine,rease in cost that, is causing
the problem.

Ir. IluoTzu1N. You (10 think that finance is part of the problem?
Mr. Domut. A very small part.
Mr. BROTZMAN. You think it is a small part?
Mr., 1)omtn,. Yes.
Mr. BROTZMAN. IOU Used the words "will not arrest." You think

it is actually a small part of the problem?
Mr. Dotnut. A very minor part., A given parent who is on the fence

and trytag to &vide whether he will send his child to parochial or
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public school may get to thinking about a new car or new TN. The
financial thing mav weigh slightly in the balance or he may use it asan excuse. Basically it is not a finaneial problem because WisconsinLutherans and Seventh-da Adventists are making it. They areoperating parochial selmols tt it11,111( tasking for OW01111(411, assistance
and on, the average they earn le-- than. the other bodies that, weretest ir lag 3 t-sterday ana I !nit. .,cliook are :serving spar.,er population-,and are -4n:tiler. Iterefore lent 0101 more costly to operate,'They

1 v0Ple who really "In" Nullealioll pay for it andmoney w Iill be no objert. think B1,1101) \1( \ lane; himself on the
Presialent's Commission said in IIte.last year or so that the basic prob-lem in the Catholic schools is it of confidence, not a moneypnablem.

BuoTzttAx. Thank ou ery
r. CAREY. Nil.. Chairman?

For the record will you iaccify exactly w hen mid whew Bishop
NleNlalinis made that, sta enunt. is it a crisis of confidence in the
publie schools? Yon have attributed a great many things to Bishop
NINiattuts. You have poken about his talk to the parishioners,. you
11W !La a member of the same faith as Bishop .N1cMaints?

Mr, DoEaa. We parted company.
Nf. (LtREY., boll indicated earlier you went, to catholic parodlial

schools?
DoEit0., Yes, sir

Air, CAREY. I will not ask you what your faith is now-, but you arcnot a member Of Bishop NIeNlantis' faith or congregation at the presenttime?
Mr. DOERR. At the present time that is correct.
Air. CAREY. Is there a chance you might join?
Arcs DoEtta. I ain rather ectimenical. I am oily of the few Unitarianstt ho is a tnember of the National A-sociation of Catholic 1.aitv. Iwill be happy to provide you with a reference on Bishop AfeNlantis'

statement.
Mr. CAREY. I want, you to be sure von understand we have beforethe (01111161(N. the complete Pr'esident's report, which strongly recom-mendsBishop McManus being a member of that panel- -this formof aid. Since you said it N a matter of custom or parental taste, it isquite true that the cultural dit ersity and the patterns of our growingpopulation will determine the faith of our school system with orwithout, this aid.
Parents, as you say, will choose whether they want a color TV setor new car or pay tuition., Given that, fact and the fart that you pointout that, the Fleisehmann report indicates there will be a decline inCatholic parochial schools in New York City with or without taxcredits, how then do you raise this gargantuan problem Ns bugaboo,

this Frankenstein, that if 1Ve get Fed: ro 1 ahl, these school's will t.t.row andfracture the Ja.olic school system and we will have denominational
break(hawns in the country? You say they are going. to disappear
anyway. Why do y worry that this bill will arrest that decline?As vou said, there is not at financial problem.

Mr. Douna. They will ctainue to decline and level off at about 50
percent, of their present enrollment if the aid remains nonexistent, or
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up to a level of $200. But if this committee provides aid to the tune of
$200, then this is a green light for State legislatures to provide similar
credits, State income taxes or local real estate taxes, as has been
recommended in the Florida Legislature.

Mr, CAREY. I guess you weren't here for the revenue sharing hear-
ings. The State legislatures don't have any money for anything. They
are not going to give money to anybody. They are broke.

Mr. DOERR. The Louisiana Legislature just passed a tax credit
measure which is going to court. I think the granting of $200 per child
would raise hope in the minds of operators of nonpublic schools that
they can get further Federal and State aid and the lobbying process
to secure this aid and to raise it to perhaps parity with the public
schools will begin,

Mr. CAREY. I am sorry to hear you are against hope. If we go along
enough, we may find you are against faith and charity as well.

Mr. Burial:. You made reference to Boston College and Notre
Dame reports. Wes that report made as a result of a study?

Mr. DC ERR. These, were reports done for the President's Commission
on Schoo: Financing. They were submitted to President Nixon's
Commission and supposedly were considered before the Commission
handed down its recommendations. My personal view is that they did
not read them carefully.

Mr. BURKE. Who financed them?
Mr. Do Eaa. Apparently the admini :tration.
Mr. BURKE. Thank you.
The CHAIRMAN. Are there any further questions? If not, we thank

you again, Mr. Doerr, for coming to the committee.
Mr. DOERR. Thank you, Mr. Chairman.
The CiunotAN. Mr. Albert J. Millus.

Nlillus. I have looked through your statement. Could you tell
me ahead of time how long you think you will he in delivering it?

STATEMENT OF ALBERT J. MILLUS, PRESIDENT, DIOCESAN FED-
ERATION OF HOME SCHOOL ASSOCIATIONS, BROOKLYN, N.Y.

Mr. NIturs. Not more than 15 minutes.
The CHAIRMAN. If you will identify yourself for the record, we will

be glad to recognize you.
MILLus. Thank you very much, Congressman Mills.

Nly !ime is Albert J. Minus. I am president of the Diocesan Federa-
tion of Home School Associations of the Diocese of Brooklyn, N.Y.
The federation is ompcsed of two delegates from each of the 201
t elementary schools in Kings and Queens County which
together comprise the Catholic Diocese of Brooklyn. These schools
serve the educational needs of more than 1.50,000 pupils.

In addition the Brooklyn diocese conducts 37 high schools serving
the needs of 35,000 st uden ts.

The fiscal crisis in education brings me here from New York City
today to a.'d my tia:Ic to dial of countless others who are cognizant
of this crisis. But it is not a fiscal crisis facing parochial schools alone.
It affects the public schools as well for the collapse of the ;arohial
school system will inevitably lead to a severe crisis in the public school
system.
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The financial burden which would be inflicted on the public schools
already feeling the effects of limited State education budgets would be
severe. In New York City, for example, one out of every four school
children attends a nonpublic school:

The financial plight of the parochial schools is recognized on both a
Federal and State level. President Richard Nixon, in an address on
August 17, 1971, before the Supreme Council of the Knights of Colum-
bus. expressed the hope that the Federal Government would make
available some form of financial assistance to parochial schools.,

Gov. Nelson A, Rockefeller of New York State, in his annual
message to the State legislature on January- 18 of this year, declared:

Is far as private schools are concerned, the Federal courts have just struck
down last year's lgi4lation to provide aid for secular teaching in the nonpublic
schools. I am confident, however, that we can find a constitutionally acceptable
way to provide the badly needed assistance. Without it the nonpublic school sys-
tem could collapse, adding up to 700,000 students to the public school system.

The financial crisis in the schools of the diocese of Brooklyn is real
and it is already upon us. The diocese of Brooklyn has the third
largest private school system in the country with total enrollment in
primary and secondary schools of 185,000 students. The secondary
schools number 37.

Tuition is charged with a median of $150. Of the 201 elementary
-chools in the Brooklyn diocese,

in
are in poverty areas and are al-

ready subsidized by 1.5 million n diocesan funds. In addition more
than one-half of all parish income in the diocese goes to support schools
and parish income is declining. Tuition in the diocesan high schools
has risen from $300 to $700 per year.

The bishop of the Brooklyn diocese, Francis J. Mugavero, in
cominenting on the effect cf the 33 million mandated service bill
being declared unconstitutional stated:

It will be most difficult for the schools to service, as we know them without
substantial public aid , . . There is a limit to the sacrifices we can snake. The
schools could go under within a year or two in the absence of public subsidy.

I said the crisis is already upon us because three Catholic high
schools in the diocese have announced the closing of their doors in
the last few years, viz.: Brooklyn Prep, St.Johns Prep, and Most
Holy Trinity. More than 40 percent of the ,student body of Holy
Trinity located in the Williamsburg section of Brooklyn, a low-
income area, live in poverty-designated sections.

While 1 speak with some degree of personal knowledge only about
our situation in Brooklyn, having been a representative to or officer
of the Diocesan Federation of Home-School Associations since its
formation in 19iiii, the same financial crisis affects the rest of New
York City, represented by the New York Archdiocese under the
leadership of Terence Cardinal Cooke. Declining income and mount-
ing costs result in greater and great deficits.

The educational services rendered by the Catholic parish schools
educate 300,000 students in New York City alone. The financial
standing of their parents is significant. A recent survey showed that
87 percent of the parents of parochial school children in New York
City earn le,, than $10,000 a,year and one-third of these earn less
than $5,000,
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I say "except on the judicial level" because the Federal district
courts have declared the New York State mandated .t wire, law to be
unconstitutional. as well as the maintenance provision in the three-
pronged bill passed this year by the State legislature.

Likewise, it appears that there is strong bipartisan support in favor
of some kind of Federal financial-aid bill for nonpublic schools. Presi-
dent Nixon has expressed his approval of Federal aid to nonpublic
schools.

I do not believe that the major problem before this cwinnit tee is
whether, in fact, there is a need for Federal aid. The vast arnotn.t of
publicity given to the financial crisis of the parochial schools should
establish the validity of that need.

T lore are several questions that must be faced by all those concerned
with this problem. The first question pertains to the justification for
such financial aid and the second w ith the constitutionadit of such aid
in v:ew of :he first amend'nent's -stablishinent of religion clause.

ere need alone is not, justifio Lion for Federal financial aid. We
must ask ourselves what rode do 01 nonpublic scl wok play in our soio-
economic society for the connuon good of all. In short, are our Catholic
schools, which comprise the overwhelming majority of nonpublic
religious-wielded schools, fulfilling their role of aiding the common
good and general welfare of this country?

As to the \\will of our Catholic schools to the common good, a few
salient facts should be considered. One of the most thorough surves
on the effects of a Catholic edt. ation has been made by the National
Opinion Research Center of the University of Chicago. Part of this
work has been published in "The Education of Catholic Americans"
by two noted social scientists, Andrew M. Greeley and Peter II. Rossi
(Aldine Publishing Co., Chicago, 1966).,

This report by Greeley and Rossi was characterised by the Harvard
Educational Review (summer 1967) as "by far the most useful study
(Inn, has been attempted in the area of Catholic education."

The Harvard Review asserted as follows:
. The tools of survey research are used in this study with great skill and

sophi,tte.ttkm. De,pite the fact that the researchers mym determined to avoid the
charge that they "dam too much" either for their data or for the Catholic school
system, the conclusion emerges that the comprehensive and cumulative effect (,`
Catholic education is to produce not only a religious adult but a more tolerant and
socially aware citizen.

For years it has been alleged that the Catholic schools do positive
harm--that they are divisive because they separate Catholic children
front path.., schools during school hours.

On the quest ion:, Are Catholic schools really divisive?" Greeley and
Rossi found in the neg,ative, stating:,

Catholic school Catholics are just as likely to be interested in community affairs
and to have non-Catholic visitors, friends, neighbors and co-workers as are public
school Catholics. In fact, Catholic school Catholics are actually more tolerant uith
regard to civil liberties.

These findings were significant since the myth of divisiveness has
been around a long time. For instance, Gerhard Lenski in "The Reli-
riot's Factor" (Doubleday, 1961) seemed to expect that:

Catholics who received all or most of their education in Catholic schools, and
therefore had less contact with non-Catholics, would have more unfavorable int-

R2-4 3--72-pt. 1-18
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vor. of Protestants and Jews than those with a public education. Yet Lenski
admitted that "the data did not support that very plausible line of reasoningat
least as it applied to those who had received all or most of their education in
Catholic schools.

What is also significant in examining into the justification of non-
public schools is the fact that 150 years of coexistence has passed be-
tween public and nonpublic schools., As a result, the nonpublic schools
are no longer an insignificant offshoot of the public educational system
in the United States for those parents who prefer a religious-oriented
education for their children,

They are now partners in one of the most serious endeavors facing
any nation. The extent of the partnership in education between the
public and nonpublic schools is apparent when we consider that 5.5
million children are in nonpublic schools in the United States; 4.5
million of these are in Catholic schools in more than 12,000 institutions.

President Nixon said 2 years ago:'
The nonpublic elementary and secondary school's in the United States have long

been an integral part of the nation's educational establishment, They supplement,
in an important way, the main task of our public school system. They provide a
diversity which our educational system would otherwise lack. They give a spur of
competition to the public sehooLs through which educational innovations come:
both systems benefit and progress results.

Public and nonpublic schools are now full partners in the single most
important goal of any nation, vi,. the education of the youth of the
Nation, its greatest resource

While the nonpublic religious-oriented schools are now full-fledged
partners, their very existence was challenged some 47 years ago in the
case of Pierce v. Society of Sisters, in which the U.S. Supreme Court
held that a State statute requiring that all children be educated in
public schools violated the due process clause of the 14th amendment
of the Federal Constitution.

But how empty is the right of parents who, mandate by State
law to educate their children, do not have the financia. means to
fulfill this mandate within the framework of their religious preference.

Tor 150 years Catholics and those of other religious faiths have
been able t r bear the burden of their selection. But inflationary forces
have made it difficult, if not impossible, to continue to bear this burden.
In Catholic-run schools one of the chief causes of increased expenses
is the tremendous drop in religion, teachers who provide dedicated
services for nominal wages.

That same nation in which the right of selection of a religious-
oriented education became the law of the land, now because of in-
flationary forces and other causes not under the control of the in-
dividual, she uhf make it possible to exercise. this constitutional right
by financial support not of the religious institution or the teaching of
religious subjects but of the secular subjects taught therein..

By so doing the Government is not making a law respecting an
establishment of religion. Rather, it is rescuing a full-fledged partner
who is as totally committed' as the Government to the education of
its youth, thereby preserving an institution that promotes the common
good and preserving to its citizens the free choice of a secular or
religious-orient e. education.,

But there is even it more basic right that is involved. The very
same sentence of the first amendment to the Constitution stating
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that Congress shall make no law respecting the establishment of
religion also "guarantees the free exercise thereof." Parents who send
their children to parochial scltools exercise that rigth. Failure to fur-
nish financial aid for secular subjects, in religions-orienteu schools will
effectively take away that right.

Today this Nation stands on the brink of the establishment, not of
any particular religion, but of it monopolistic State-controlled educa-
tional system. It is that pluralism of race, the melting pot, which
built this great Nation. Is, that same Government going to jeopardize
the continuance of pluralism of education by failing to furnish financial
aid for the secular education of children in religious-oriented insti-
tutions'?

The New York 'Times., which has consistently held to the view that
fiscal considerations must not be permitted to breach the wall of
separation between church and state, in an editorial on May 5, 1972,
commenting on the parochial school financial aid bill passed by the
New York State Senate, stated as follows:'

The principle of separation remains an important protection for church as well
as state. But the continued existence of the greatest possible variety of alterna.e,
nonpublic schools is essential to prevent public education from becoming an
inescapable state-imposed monopoly. For this reason it is in the public interest
to make available to nonpublic schools limited assistance which does not violate
the principle of church-state separation because it does not make religiously
controlled schools dependent on tax support for their operation;. We think that
there was basic error in J. recent Federal ruling that declared unconstitutional a
New York law reimbursing the parochial school.; for such state-mandated services
as the administering of examinations, keeping of attendance records and other
costs for administration required by the state education authorities.

It may be argued that such allocations could be inflated to serve a.s a cover for
general operating support. Such abuses, however, can be avoided by realistic
professional cost e-timates. The crux of the matter is that nonpublic Nehools should
not particularly at times of serums fiscal pressure, be required to bear the burden
of any expenses imposed by the state. The New York ruling is expeded to be
appealed to the United States Supreme Court, which will thus have the op-
portunity to deal realistieally with this most recent facet Of the problem of charting
a sensible policy tor.ard the nonpublic schools 1% it hont violating the principle of
ehurch-state separation. This is not an issue to be abandoned to unprincipled
forways by the LegislatIre.

On March Di, 1972, Terence Cardinal Cooke of the Archdiocese of
New York, appeared on a major television network to talk about
Catholic education and the financial crisis it faced. 1 appended a copy
of that statement to copies I left with this committee and I recommend
it for our reading.

Within the framework of the constitutional principle of the separation of
church and state we are asking only that tax money collected to educate all
children be used to educate all children. American Catholics, with all religious
people in this country, believe firmly in the separation of church and state. The
fact that a school adds to its full eurricuium of secular studies, a course of study in
religious knowledge, does not violate this principle and must not bar its students
from a fair share of the monies designated by law for the education of all. The
government that collect's taxes can either assist the student directly or 'twist the
parent to editating his child. There are many precedents for this and Chief
.Justice Burger's opinion of June 1971 clearly indicated that neutral, nimideolopeal
aid to the students, and aid to parents were nut forbidden. They are quite
constitutional.

Federal financial aid to nonpublic schools is possible within the
framework of the constitutional principle of church and state.
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While the decisions of the Supreme Court in Pennsylvania's Lenion
case and Rhode Island's Di Censo case striking. down a, inn onstitu-
tional the use of g,overnent funds to pay parochial schools for
providing secular educationai services to their students in the former
and payments to supplement the salaries of teachers of secular subjects
in the IPtter case weie discouraging; the decision in the case of 7 Om,
Richardson and other decisions over the past 17 years offer some hope
that the problem can la' resolved in favor of Federai aid.

In Lemon and Di Cells° cases. Chig Justice Burger found that
the basic wrong with the State programs was "the cumulative impact
of the entire relationship arising under the statutes in each Stale
in 01 yes execs-4NT entanglements, between Government and eli-ion."
The "no excessive entanglement" standard was first nu ntioncil iii
1970 by the same Supreme Court in Watt: v. Tax Commis6;oo.

On the very day of the decisions in the Lemon and Di Ccnso cases,
June, 28. 1971, the Sum eme Court, in a 5-4 decision, upheld the
constitutionality of the Federal Higher Education Facili,,ios Act of
1963, in the Tilton v. Richardson ase.

The Tilton, case was a landmark decision for it marked the firt time
the Supreme Court has upheld carvet aid to church- related

Zemon and Di Cedso which provided for financial a, the elementary
co'lege. The Vel y same court which found essm_5iv,. iii

and secondary school level, found no prohibitive e, ,.glements at
the college level. The court declared:

The entanglement between church and state is also le, (lied he( by the non-
ideological character of the aid that the. Governmet .ovides. Our cast s from
Everson to Allen nave perr'itted church-related schools to reoi geN eminent
aid in the finin of secular neutral, or nonidcological services, facily or materials
that are supplied to all students rego-ile-s of the affiliation of the school that they
ettend. In Lemon and Di Censo, however, the state programs subsidized teachers,
either directly or indirectly. Since teachers arrvot necessarily religiously neutral,
greater governme, tai surveillance would be require(' to guarantee that state
salar3 aid would not in fact subsidize religious instruction, There we found the
resulting entaglement excessixT. Iee, on the other hand, the Government
provides facilities that are themselves rehigi n i s ( oral. The risks of Govern-
ment aid to religion and the correspondiii need for surveillaace are therefore
reduced.

Finally, Government entanglaments with religion are reduced by the circum-
stance that, mihke the direct and cot.tinuing payments under the Pennsylvania
program, and all the incidents of regulation and i ..illance, the Goverminnt
aid here is a one -time, single-purpose construction gr,,, '1. There are n') continuing
financial relationship:. or uependencien, no annual audits, and no Government
analysis of an institution's expenditures on secular as distinoshed from ieligums
activities. Inspecti( a as to use is a minimal contact.

, one of these factors standing alone is necessarily controlling; cumulatively
all of them shape a narrow and limited relationship with Government * * The
relationship therefore has less potential for realing the substantive evils against

hieh the Religion Clauses were intended to protect.

The history of the decisions by the Supreme Court of the United
Stater on ai.1 to religious institutions indicate that the wall of separa-
tion between duffeli nnil state is not insuperable.

After deciding the case of Pierce v. Society of Sisters (supra) in 192c,
the Court, in 1930, sustained a State statute under which children
attending both public and pivot schools were furnished by the State
with textbooks free of charge (Cochran v., Board qf Edneafion).

Then, in 19,i; came the famous ','rersor v. Board of Education case
in which the Court upheld a State statute authorizing reimbursement
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parent' of money expended for I. ;Importation of children to pare-(it school,.
A year later hi the case of Board of Education v. .11'er,,, in 1948, lie

Court upheld New York State's school textbook law permitting- the
free loan of textbooks to parochial school children.

Finally, 117,71/: v. Tax Commission, decided in 1970, sustained the
constittnionality of a State's grant of an exemption from State prop-
ert tax to religious organizations for properties used solely for
religious worship.

While the Lcmon and Di Censo cases present constitutional diffi-
culties, where there is a will, there is a way.

For 60 years. ever since Plessy v. Ferguson was decideti in 1894,
and in about five cases thereafter over the next five decddes, the
Supreme Court of the United States held that separate was equal.
Then came Brown v. The Board of Education of Topeka, Kan6ce
1 t154, and the majority of the Court decided that separate was no
equal, citing in support of this view in footnote 11 on page 692 of that
case, as rep:aged in volume 74 of the Supreme Court Reports, seven
scholarly articles and texts including the work of Myrdal, "An Amer-
ican Dilemma."

As necessity is the mother of invention, a realizatI m by the members
of the Supreme Court of the overwhelming benefits to the State and
Nation 4 the parochial school system, will hopefully enable them to
look upon the next financial aid bill to come before them, not as a bill
whose purpose and primary effect is the advancement or inhibition
of religion, but rathor one of a secular legislative purpose whose
primary effect neither advances nor inhibits religion.

The proposed tax credit bill approaches the problem in the area
where it is most acutely felt, the pocketbook of the parents. It is the
parents whose constitutional rights are most affected. It is they who
are charged morally and legally with the obligation of providing edu-
cation for their children. It is they who must decide the form this edu-
cation must, take. It is they who are forced to compromise their con-
sciencies if their pocketbooks force a decision upon them.

These parents have a right before Go 1 and before the Constitution
of the United States to look to their Goi eminent for assistance when
their financial situation forces an unacceptable choice upon them.
They do not object to supporting by their taxes :1,e education of all
other children. They- ask only that they be assisted hrough the relief
afforded by the proposed bill in removing a';, least a part of the unjust
burden under which they 'ail=

On behalf of the parents of ,0,000 students represented by ot! ,

organization and the countics.4 thousands of others similarly situated
I earnestly urge the passage of the Federal tax credit bill.

'Pliank you.
The CHAIRMAN. We thank you, sir, for your very fine statement.

objdction the entire statement made by Cardinal Cooke on
March 26th will be included in the record at this point.
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(The statement referred to follows:)

CARDINAL COORL ON CATHOLIC EDUCATION-NBC-TV-
MARCH 26, 1972

Good Afternoon: I welcome this opportunity to talk to you about Catholie
education. This is a mutter of major importance for every American Cat
parent and, I believe, for every American as well. I am concerned about-the pre.-
ervation of a great national asset which has contributed considerably to the Amer-
ican way of life for is are than one hunched and fifty years. I speak of parish
schools which are found in our edies, town: and villages from Maine to Himaii.

There is no doubt that schools are a national asset. We are more and more
conceined today with the preservation of our assets and resourceswhether they
are forests or rivers, or the air we breathe. Our indifference and neglect can lead
t. their irretrievable loss. This is true also .if these schools which are dedicated O..
.cellence in education t nd to providing a sound formation in citizenship for

the youth of America.
Today one out of every tour school children in New York City attends a non-

public school. In New York State . lone more than 700,000 youngsters arc in these
schools.

In New York because of our concern for the total education of our people,
we have many other dynamic initiative. Special education classes care for
exceptional youngsters who have learning disabilities. Thousands of people of
all races and ereeds are being helped to assume their ri4htful places in mr society
through parish adult eduition programs. Our instructional television channels
enhance our wh.ile educational endeavor by bringing the best available instruction
to students. Programs in Religious Education reach out to children in pubh, and
Cativilie schools and also to Catholic adults.

However, the most obvious involvement of Catholic parents in education is
the parish school. Let me tell pm something of the dimewsiou of the investment
of the Catholic people in the mirk of formal education in the United States and
in the New York area.

Five and a half million children are in non-i_othe school: in the United States
and fear and a half million of these are in Catholic schools. These four and a half
million youngsters are in over 12,000 sell, ads which gi% e complete quality ceucation.
meeting, in every way, the requirements of the Lompulsory education laws of the
states.

Catholic schwa. in the metropolitan arca, together with Hebrew Day Schools,
the Lutheran and other religious wheel'-, a well a. other non-public -chools are
today educating one out of every four children in New York City. The Catholic
parish schools in New York City alone educate over 30(1,000 students. They edu-
cate more children than any urban public school ',vstem, excepting New York
City itself, Los Angeles and Chicago. Non-public schools in New York State
educate more young people than do thirty states of the union.

As the President said two years ago: "The non-public elementary and secondary
schools in the United States have long been an integral part of the nation's edu-
eational establishment. They supplement in an important way the main task
of our public school system. They providi a diversity which our educational
.vstem would otherwise lack. They give a spur of competition to the public schools
through which educational innovation, come, both systems benefit, and progress
results."

.Many Jews, Protestants Catholics and others have made great sacrifices to
keep their children in seln,ols of their choice. Far from disrupting the American
way of life, these schools strengthen the very fiber of the country. Freedom
mier, educational diversity, moral and spiritual values are all made stronger by
the existence of non-public schools.

We believe most sincerely that non-public schools are good for the young people
and good for the nation. Individuals, families, local communities, the whole
nation profits from the instruction of children and young adults in the importance
of 'religious outlook on life that fosters love, honesty and just. dealings with
their neighbors. Lutheran and Hebrew school do this as m. Calludies do,
many others as well.

Today the parents of non-public school children are asking for aid from govern-
ment to keep their schools open. The parents who send their oungsters to these
schools are determined to maintain in this country schools that offer this kind of
education which they want fur their children. But beyond that, many of us share
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a e intern about the grave problem that would lie caused if those more than h. emillion youngsters weie to be transferred *suddenly to the ',oldie schools of the
nation and thereby end t he annual saving of 81,500.000,000 a Iiich is nosy investedoluntarily by parents in the education of their children. If this should occur,,
taxes will rise and all society will suffer.,

It is also most important that all of us realize that these schools are not (that
someone might call "exclusive private schools.' Catholic slumis have liven limitand are supported in the main by poor and lower middle class people. A recent
survey revealed that 87% of the parents of parochial selniol children in NP YorkCity earn less than $10,000 a year and of these earn less than $5.000. Ind, ed
one in ten of our parents lives below the national poverty level. Tlase parishschools, therefore, are not upper middle class havens.

In the Bronx and Manhattan, Catholic schools ni.ver abandoned theinnereit, . . . they remain today a singular asset serving the petiole of our
minority et mmunities. Immigrants and disadvantaged families have always
been the special concert of parish schools. 60(;- of our students in Manhattan are
Black or Spanish speaking; 30% in the Bronx.

I think you will be interested in how the Catholic people of the' United States
finance thew schools. This first chart shows the average' parish school budget ;21% of the amount needed to cover ,,clita,1 expenses comes from parents as tuition;
14,,; is derived from all manner of special effortsgifts, parties, bingo and the
like; however, 65% of the cost comes from all the parishioners, that is to say,from the Sunday collections.

Catholic parishioners throughout our country are bearing a heavy burden to
support their schools. In New York, some parishes gave b0',c of their income to
the schools, and all solvent, parishes in New York now assist the punter oneslast
year they gave two and a half million dollars to the poorer parishes.

Government grants for text books, transportation, statc-mandated services,
certain health and remedial aids are most welcome and helpful to students andparentsbut they do not solve the basic financial problem.

Let are demonstrate why the parents of our non-public schools need help. Thisnext chart is a graph of income and expenses for Catholic parish schools in the
Arc'aliocese of New York. but something similar is true for all schools.

From 1957 to thh year school income fidlowed this line.
The dedicated Sisters, Brothers and Priests, who represent half of our

faculties and aork for subsistence salaries, received only this slight rise;
Lay teachers received this rise in salaries;
And total expenses went this high

But income remains way down here.
That is the problem. Public school administrators reeognize the problemthey

have it too. Even substantially endowed universities like New York University
and Columbia are suffering similar problems.

Today many people in the nation myself includedhi dieve that a form of
government return to tax-paying and tintion-naying parents is both just and
urgent.. It is urgent because of the fiscal crisis that those parents and every tax
paver will face if non-public education disappears flr all but the wealthy.

Within the framework of the constitutional principle of the separation of Church
and state, we arc asking only that tax money collected to educate all children be
used to educate all children. American Catholics, with all religious people in this
country, believe firmly in the separation of church and state. The fact that a schooladds to its foal curriculum of secular studies, a course of study in religions knowl-
edge, does not violate this principle and must not bar its stn dents from a fair share
of the monies designated by law for the education of all. the government that
collects taxes can either assist the student directly or assist the parent in educating
his child. There are many precedents for this and Chief Justice Burger's opinion
of June 1971'clearly indicated that neutral, noniOrological aid to the itudents, andaid to parents, were not forbiddce. They are quite constitutional.

Catholics, Protestants and Jews who seek this aid, want you to know that theydo not wish to have their schools fully supported by government. They are willingto carry their heavy burden for the schools they 'Mite. They are asking only a fairsharing of ',due:alma] benefits and a reasonabie return of part, of the taxes they
pay. We think this position is ,ust, that it is in accordance with the Constitutionand that in the final analysis it, will benefit rather than harm public education.

The right to the free exercise of religion is a right guaranteed in tour Constitution.This right has been interpreted to mean that parents exercise tha. freedom when
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they provide fur the full education of their children. But if this right is given and
cminca be used, till:, right is given in vain,

As American-, we bolieve that there should be unity without uniformity, and
di\ ersitv without divi:ion. I am convinced that practical means can be found and
will be found to it,skt the parents of non-public school children.

I hope that these thoughts and statistics that I have presented to you may help
you to see xx hy many of us believe that state or federal aid to students in non-
public sclr mils or to their tuition- paging parents i, necessary, constitutional and
good for the education of the children of America. Thank you for letting me
share the,e concerns with all of vou.

I am pleased to be here with Bert Shams of the Daily News and Bernard Bard
of the New York Post. They have great experience in educational matters and I
welcome the opportunity to discuss this important subject with them

The elfAIRMAN. Mr. Waggonner.
Mr, WAGGONNER, Thank you, Mr. Chairman.
Mr. 'Minus, on page 2 of your statement you cited some median

figures for 201 elementary schools in the Broollyn Diocese as showing
a median tuition cost of $150 per person per year, Would you believe
that for elementary schools, if the $200 tax credit law is enacted, the
net effect, would be to increase the cost of nonpublic er!eeetion in this
respect because these schools would increase tuition from the $150
median figure now to $200 because of the tax credit?

Mr. Mii.r.us. There is always that possibility Congressman, but
the point is that there i a great desire on the part of the parent and
those who run these ,c1.,-,ols to keep them going. This is not a com-
mercial endeavor, This is a total dedication to an ideal.

For that very reason you have a built-in protection against mere
increase in cost just to take advantage of Federal aid.

Mr. WAGGONNER. World you tell me what that ideal is?

Mr, MILL Us. That ideal is everything they believe in its Catholics,
everything they believe in religious-wise, everything they believe in
in their country, and I believe that ideal is a noble good both for them
and for their country.

Mr. W.t000xxim. That is not a very good answer if you believe
ir the separation of church and state, bee Ise you are now risking the
Government to subsidize religious education because that is the ideal
in your opinion of parochial education.

Mr, Mir,Lus. Congressman, we are only asking them to subsidize
the teaching of secular subjects just as they are doing in the public
schools. We are n asking them to subsidize the teaching of religious
subjects, but only of secular subject,.

Mr. WA000xxEn. Can you tell one how you can separate the ex-
penditure of these, dollars for secular purposes fron. religious purposes?

Mr IVIthi.us. Contrary to what the Supreme Court of the United
States said, I believe, and I am a product of some 16 years of Catholic
educatism, when a teacher is teaching math or physics or chemistry,
lie is teachiag only math or physics or chemistry and not religion.
I do not believe you have to have any supervision. I do not believe
there is entangiemert when you aid the support of secular bjects to
see to it that he does not include religion.

I sag to you, Congressman, that is strictly it myth to say that a math
or chemistry or physics professor

Mr. WAGGONNER. And I must say to you that you appear to be
rat t.-a.



Mr. Mii,Lus. Sir. I said I base it only on loy own vverionee. lfi
years in the parochial system and years in a private institution in
Cambridge up at Harvard. So I believe I have somewhat of a balanced
judgment on this matter and I never saw the interjection of religous
subjects in a mathematics class whether at Fordham St. Augustine's
or St. Rose of Lima Ora umiar School.

Mr. WAGGoxsEn. Consider yourself fortunate. On page 3 of your
statement you make the statement that these,private schools could go
under within a year or two in the absence of public subsidy. I find thk
to be somewhat in conflict with a position t:tLen by Rabbi Sherer
yesterday. Rabbi Sherer spoke for ta.: ,:edits, but he specifically
set forth that this was not in any way a subsidy. You. however,
consider it to be a subsidy. Could you tell me wherein you think he is
wrong?

Mr. NIim,us. Sir, once again I can speak only from my own experi-
ence. As president of the, Federation of Home School Associations, vice
president and representative over the 6 years. I have been intimately
concerned with this problem. I have discussed this problem with
Francis Mugavero, bishop of Broqklyn. I stated in my address that
we are subsidizing the schools in -nr diocese to the extent of $1.5
million a year. Sol say with the bishop this cannot go on longer with
increased expenditures. This is a prohibitive expense for the diocese.
That is the reason we have schools like Brooklyn Prep. St. John's, and
Holy Trinity closing.

From my own experience we know we cannot sustain this deficit
without aide We have reached the limit of our financial ability to
sustain the school system in the diocese of Brooklyn.

Mr. WAGGONNER. Are we talking about aid or are we talking about
a subsidy? In your prepared statement you referred to it as a subsidy.
In thi ; explanation now you call it "aid." Do you consider it to be a
subsidy?

Mr. MILLUS. Congressman, I think it would be a matter of semantics
whether to :-,ay it is aid or a subsidy., It is an out right grant for the
continuance of the nonpublic schools.

Mr. WAGGONNER. Then you will stand on your prepared statement?
Mr. NI.Lus. Yes, sir. It certainly is an o.tright grant.
Mr. WAGGONNER. Which is a subsidy.
Mr. MILLUS. If you wish to label it that.
Mr., WAGGoxNEn. I don't wish to. You said it is a subsidy.
Mr. MILLUS. Whatever you label it, yes. 1 fail to see the distinction

between subsidy and aid,
Mr. 1 :AGGONNER. You referred to Ererson, v., Board of Education.

If I remember Everson v., Board of Education, even the ntiniirity opinion
said that it was unconstitutional for the Federal Go' eminent to aid
a religion, any religion or all religions in any way.. Is nay recollec'ion
correct?

Mr., NIILLus. You are eminently correct, Congressman. 1 agree
with you a hundred percent. The first amendment to the Constitution
states that the Federal Government shall make no law respecting the
establishment of a religion. It is my contention, Congressman, that
passing a law which pays for the teaching of secular subjects in a non-
public school is certainly by no stretch

teaching
the imagination making a

law establishing a religion.
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Mr. WAGGONNER. HOW (10 you square that statement with your
'explanation to me a moment ago of what the ideal of a nonpublic
school was in your particular opinion? Do you remember what you said
a moment ago about the ideal of the nonpublic school.

Mr. NItuns. What I am saying is that the erd product of the
parochial school is a Catholic-educated individual who I say con-
tributes to the common good of this country as any other citizen. I say
it is a good that far outweighs any inconvenience that would result,
us you ,,ay, in entanglements. Again, the purpose is to pay for the
teaching of secular subjects.

Mr. WAGGONNER. You omitted religion there.
Mr. MILLus. The funds from the parish will ray for that. All we

are asking is to pay for the teaching of secular subjects.
Mr. WAGGONNER. You are now answering my question I asked you

two or three questions back when I asked you how you would separate
Federal funds from the normal source of parochial funds.

Mr. NIILLus. We will use the funds to pay for teachers who teach
strictly secular subjects.

Mr., WAGGONNER. It is a pretty thin line, is it not?
Mr. ).1n.Lus. It is a thin line, but it is a real line.
Mr. WAGGONNER. You also referred to the work of Gunnar Myrdahl,

a Swedish Socialist, "The American Dilemma." Are you recommending
to this committee or saying to this committee, to the Congress, that
Catholic nonpublic parochial education is now willing to abide by the
Socialist works of Gunnar Myrdahl?

Mr. MILLus. Catholic parochial education is always open to any
students wishimr, to attend of that particular faith. I cite the fact that
60 percent of the students in Manhattan are black or Puerto Rican
and 30 percent in the Bronx are black or Puerto Rican, and so we do
educate a substantial part of the minority in New York City.

Mr. WAGGONNER. That is not the thrust of my question. I appreciate
the fact you are willing to accept them as students, but are you willing
to teach their teachings?

Mr. Mmt,us. When you say "their teachings," Congressman, would
you elaborate?

WAGGONNER. "The American Dilemma," you are familiar with
it. You have read it. So have I.

Mr. M1LLUS. The Catholic school is founded as a religious institu-
tion to teach the beliefs of the Catholic faith. Anything consistent
with that would be taught in the schools. Certainly anything incon-
sistent would be pointed out as a matter of teaching in an eclectic
philosophy, but it stands on the principles of the Catholic faith.

WAGGONNER. My position is not as adverse to yours a.. you
may assume. You don't know anything about me and I don , ..now
anything about you. But as a nonlawyer on this committee I have to
resolve for myself the constitutionality of such a proposal before I
can reach a decision on i's merits.

On page 6 of your statement, your last paragraph, you say, "Be-
cause the Federal district, courts have declared the New York State-
mandaW Services Law to be unconstitutional as well as the main-
temmce provision in the three-pronged bill passed this year by the
State legislature . . ," What leads you to believe if the Federc.I
courts did this with respect, to a New York law, that another law would
suddenly become constitutional?



273

Mr. Mmr.us. Sir, you hit on the ultimate issue in this entire matter.
Nothing we do here either in the Halls of Congress or the Senate is
going to be the final answer. The Armageddon of the parochial schools
%%ill be fought across the street if that is where the Supreme Court of
the United States is and what can come ont of it, I don't know, But
I say this:, From the history of the nonpublic schools in this country
they are now a part and parcel. they are so integrated in the goal of
education that they are so worth saving foi what they have produced
and what they assist the Government to do, that I believe that the
Supreme Court can find a constitutional way out of this.

They found it in Tilton v. Richardson.
Mr. WAGGONNER. Are you suggesting that the Supreme Court

should become a fully effective legislative body and let that body
legislate?

Mr. sIILLUs. No; I believe the legislature should have its own
autonomy and independence. Yet you and I realize that the Supreme
Court has the ultimate say as to ..hether legislation isconstitutioal
or not. So, again I repeat, no matter what is passed in the legislet
it is the Supreme Court that must supply the final answer. However,
I say this: It is important that all of you gentlemen in Congress
understand the legal aspects very thoroughly so that you phrase your
bill in such a way and in keeping with the decisions of the Supreme
Court that it will pass muster on that day when it comes before them.
For example, on page 17, the first full paragraph that is cited is from
a decision of the Supreme Court.

The Supreme Court said that aid must take the form of a bill whose
purpose and primary effcct is not the advancement or inhibition of
religion but rather one of a secular legislative purpose whose primary
effect neither advances nor inhibits religion, That statement was in a
Supreme Court decision. It must be one of a secular legislative purpose
whose primary effect, neither advances nor inhibits religion. Iliat is
the thrust of my report today, tha' a bill which merely aids one to
obtain the secular subjects in a parochial school is not one which aids
in the establishment of a religion nor does it inhibit, religion.

It is neutral; therefore that is why I believe the Supreme Court of
the United States can ultimately find +hut a tax credit bill as passed
by Congress does fit, within the constitutional structure of the first
amendment.

Mr.. WAGGONNER. In closing I know we have to go to the floor
now should the Congress meet this or some 'tax credit proposal and
should this tax credit proliosal result in the salvation or saving of
nonpublic education, 1 fall to see how anyone could classify it as
"neutral."

Thank you.
Mr. MILLUs. Sir, would you please repeat your cast five words?

You failed to see?
Mr, WAGGONNER. I fail to see how anyone coulu classify it as

"neutral."
Mr. CAREY (presi&ng), Let me welcome, in the chair, my neigh-

bor from the city of New York, Mr. Millus, and just to show that
the parochial school institutions do promote diversity, if my recol-
lection is correct, Mr. MMus ran a very rigorous and, may I say,
well-organized arid demonstrably effective campaign in the county
of Rings for the pos:tion of district attorney in the Republican
Party; is that correct?
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Mr. MILLI's. That's right.
Mr. (FARE) !t is a pleasure to have you here. I den't know what

the apportionment did and where you reside now, but 1 will be
pleased to have you as a constituent if that is done, no matter how youdo in the next election. I think you have spoken effectively.

The Home-School Association is something new that has de% eloped ,
Would you tell me, briefly, does this organization transfer the conduct
of the school's affairs away from the clergy where it was solely resting
for so many years into the hands of the p:: cell Is and constituency of
the Achool itself?

Mr. Mwrs. Yes; very much so, Congressman. You will find a
ded:ated intereA in running the it own school system on the part of
the people, and taking a great interest in it. That is why I was amazed
to near the speaker preceding me say that the Catholic people are
not interPsted in preserving their schools. 1 as president of the as-
sociation Had a mandate. almost a hundred percent mandate. to go to
Albany and seek aid. It was backed up by 30,000 marching before
Governor Rockefeller's office,

The Catholic laity is dedicated to the preservation of their schools,
at least in Brooklyn. At least the parents of the 150,000 students that
I represent are.

Mr. CAREY. Thank you for that.
Now the Home-School Association membership is not limited to

Catholic parents, am I .orrect? It is the parent of anyone who
attends the schools and you also have non-Catholic parents who are
members of the association with children in those schools?

Mr. MiLtus. That is cox., ca.
Mr, CAREY, Isn't, it true that the closing of the schools due to lack

of funds in your association area, the Bro ,klyn area, has fallen with
greatest ipae' on the poor families, particularly the black and
Fuel co Rican families who wanted these schools in their community,
but could not afford them; is this correct?

Mr. M1LLus. That is very true. The $700 tuition 11 as absolutely
prohibitive.

Mr. CAREY. That is in the secondary schools?
Mr. INliux.s. In the secondary schools. I went to St. Augustine, I

paid $7 a year, a book bill. That was the only expense of my obtaining
a Catholic education in Brooklyn in 1939-42,

Mr.. CAREY. I wish the gentleman from Louisiana had not left the
committee. I was going to remind him that the first bill to aid children
in any denominational school in the country, which, by the way, has
since been upheld by the courts, was the Louisiana book bill, which
was passed during the regime of Huey Long. That is a historical fact
which all Louisiana people might remember.

Isn't it true that the courts have, in a number of instances, upheld
aid which was not ideological in character and 'which fulfilled a secular
purpose? One such instance is the New York State textbook loan bill,
which is an exact duplicate of tie Federal textbook program. Sc,, the
court has upheld, in at least that instance, a form of aid which the
gentleman might not find to be neutral, yet fulfilling the court guide-
lines.

Mr. Thurs. Yes. The trend is toward aid starting with a very
radical case in 1925 of Pierce v. Society of Sisters and going up to
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Erersmi and going into the Board of Education v. Allen and flat:
Tax ('ommisNion and even the case of Tilton v. Richardson decided thevery sonic (lay that the Supreme Court decided the Lemon-Di Cenoethw.

Mr. C kRFY. Would you agree that nothing could be more ideologi-cally sterile or pure, if you will, than the simple remission of taxcredits or liability- forgiveness on the tax form? This is exactly the
way in which we have chosen to aid the political narties, Nothingcould be more sterile or free from influence than that.

Mr. Nlim,us. Exactly. And the same thin-.; with the GI bill that
we all benefited from. I went to Harvard Law School only because Ichose Harvard Law School u-it my money rather than some otherinstitution.

Nobody ever worried about the constitutional effects or choosing aprivate or a public school, but at least I had the choir.
Mr. CAREY. Harvard Low School produced at least ..wo great

Americans, the chain min of committee and yourself. That couldaccount for it. I would like that statement to remain in the record.
The last point I w mid like to make with you is this: Is it the intent

of your Home School Association to do everything in its power toassist those who cannot afford to enter the nonpublic schools to beable to attend? Is that your policy?
Mr. NIII,LUS. Yes. We are certainly making a concerted effort to

preserve the Catholic schools in the ghetto areas; 54 of the 201 ele-
mentary schools in Brooklyn receive title IV aid which has to be based
on a deprived urea or ghetto area income. So we serve a tremendousamount.

Mr. CARE), In financing these schools do the arishes that havemore funds available actually assign moneys or subsidies to the
poor areas which cannot afford to maintain their schools?

Mr. MiLLts. That is right, because the ghetto school areas run us adeficit of $1.5 million a year, which we have been paying over the pest
few years. Where did that come from but from the parishes, the :noreaffluent tiariAes giving-t o the bishop and the bishop supporting the 23
schools. 'That is $1.5 million which we can't stand much longer.

Mr. CAREy. The administration witnesses on the first day of
hearig,-, endorsed in. principit the remission feature under which thosewho (10 not have any money and, therefore, are not paying taxes orthose; who (10 not male sufficient money to have a tax liability would
also receive some benefits under this bill. 'rho administration recom-mended that the remission feature be separated from the general
tax credit beeause of the constitutional question.

Would you favor that also?
Mr. Nlim,t-s. I would, but, I would also add this, Congressman: No

student was ever turned out of the Catholic schools :n the Diocese of
Brooklyn because his parents could not come up with the tuition.
When this tax credit bill comes through and those people are able to
pay, they will also carry those who have not the money or do not
benefit from this bill. But it is far more preferable to have sonic typeof benefits in that bill.

Mr. (IA REY. `-^w one of the things we don't want to do is to label
this a bill to aid "fat cats." This is not a bill aimed only t, granting
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high income people additional tax benefit-, over and above those which
they may or may not presently enjoy.

I will admit to one weakness in the bill. It covers income levels as
high as $50,000. Other bills provide a cutoff at the $18,000 adjusted
gross income level. The distinguished minority member, Mr. Byrnes,
has provided in his bill for a partial remission. In other words: the
remission of only a percentage of tuition would have a more beneficial
efiect in that it would not encourage immediate and steeply increased
tuitions. How do you feel about that?

Instead of the full credit, a portion of the credit to discourage the
ifull increase in tuit'on?

Mr. MILLUS. I believe it should be graduated, just as the income
tax is graduated, so too the benefits bill could be graduated, namely,
with the lower income families receiving the greatest benefit.

Mr, CAREY, I am pleased to hear that. Would it be feasible perhaps
to have the tax credit for the income group below $18,000 and then an
alternative deduction for those who are above that figure so that
overall they would not get any more than the present limited deck's.-
tion available for charitable purposes? In other words, if they choose
to give moneys to a school instead of contribution to another kind of
charity, they could do that, but not exceed the overall current limita-
tions, so there would be no actual revenue loss to the Government.
lirou Id you favor that?

Mr.. Mt Luis. That sounds very plausible, Congressman,
CAREY. It was a landmark day in publication history in my

city when the New York Times clearly- reversed itself and said we must
preserve the alternative school systems in our country; this was quite
a surprise to maw' people and sbowed the enlightened new attitude
of ',hat editorial staff. Now the bill that was struck down was not
necessarily violative of the Federal Constitution. It wac struck vn
because of the explicit wording of what has been called the
amendment in the New York State Constitution. Isn't that correct?

Mr MILLus. Yes. I believe that eventually the Blaine amendment
will lie overlooked by the Supreme Court in that the first amendment
peeempts the field and that is the criterion that we .nust look to in
judging; constitutionality.

Mr. CAREY: As a lawyer, then, and as a spokesman for the federa-
tion, is it your feeling that at this stage the tax credit approach fulfills
the guidelines, as laid down in the Lemon, and Tilton cases of being the
kind of aid which is nonideological and which does not have excessive
i.ltanglement and fulfills legitimate public purposes?

Mr. MILLUS. I do so, Congressman.
Mr. CAREY. Let me say I am pleased to have you here as a neighbor,

as a colleague, of the New Yolk Bar, as a coreligionist. and certainly
as an able spokesman. I understand that your family in sizable numbers
is in the room.

Mr. MaLus. Yes, I have my five bcys 1,,re, but we left our two-and-
a-halZ-month daughter home because w e didn't think she would
appreciate this hearing.

Mr. CAREY. I hope the record will be available when she is old
enough to read it in the parochial school and she wil', have reason to
be proud of her father for his testimony today.

Mr. MILLUS. Thank you.,



Mr. CAREY The committee stands recessed until 2 1. Iwaenfurther witn?sses will be heard.
(Whereupon, at 12:35 p.m. the committee recessed, to reconveneat 2 p.m, of the same day.)

AFTER RECESS

Mr. CAhRY. The committee will be in order.
The next witness scheduled on the committellistitoday is Rev.

Jay A. Wabeke, on behalf of the Michigan CouncilfAgainst Parochiaid
and the Michigan Federation of Chapters of Americans United.

You may proceed, Mr. Wabeke.

STATEMENT OF REV. JAY A. WABERF., CITIZENS TO ADVANCE PUB-
LIC EDUCATION, MICHIGAN FEDERATION OF CHAPTERS OF
AMERICANS UNITED, AND COUNCIL AGAINST PAROCHIAID

Reverend WABEKE. Mr, Chairman, unlike some of my predeces-
sors, I will not bor you over the 15 minutes allotted to me, I appreciate
'lie time allotted .0 me by this committee, In spite of the fact that I
am not sponsored by one of the members of this committee, andalthough I am not a member of one of the most distinguished families
of Michigan, I feel that I ant sponsored by the overwhelming majority
of the citizens of the State of Michigan, as in 1970 they responded to
the issua of parochiaid in passing proposal C, an amendment to the
Michigan constitution which strictly forbids parochiaid either directly
or indirectly with State funds.

I am former chairman of the board of CAPE (Citizens to Advance
Public Education) and now president of the Grand Rapids area chap-
ter of Americans United; president of the Michigan Federation Chap-
ters of Americans United and member of the board of CAP (Council
Against Parochiaid), which represents the following lihigan memberorganizations:

American Civil I iberties Union; Americans United for Separationof Church and State; Anti-defamation League; Church Coalition;Citizens to Advance Public Education; Detroit Baptist Pastors
Associations; Detroit Council of Organizations; Jewish Community
Council; Lutheran Church in America; and Metropolitan DetroitCouncil of Churches.

Michigan Association of Elementary School Principals; Michigan
Association of loteemediate School Administrators; Michigan As,o-
ciation of Professors of Educational Administration; Michigun Associ-ation of School Administrators; Michigan Association of School
Boards; Michigan Association of Secondary School Principals; Michi-
gan Association of Supervision and Curriculum Developme It; Michi-
gan Baptist Ministe "ial Conference; Michigan Conference of Seventh
Day Adventists; and Michigan Congress of Parents and Teachers.

Michigan Congress of School Administrator Associations; Michigan
Education Association; Michigan Federation of Teachers; Michigan
Occupational Association; Michigan School Business Offifals Trade
Union Labor Council; and United Methodist (larch,

I am Jay Wabeke, a retired Congregational minister from Coopers-
ville, Mich. I was born in Grand Haven, Mich., from Dutch pt,:entage.
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NIy ancestors left the Netherlands in 1847 to escape the tyranny

of as Protestant state church and settled in Holland, Nlich., so that in

a new world they might enjoy the blessings of religious freedom under

the Constitution.
I was educated in the public schools of Holland, Mich., and took

my undergraduate work at Hope College, Holland, Midi., a school of

the Reformed Church in America. I took 3 years of graduate work at

the University of Michigan in law philosophy and history, taking the

masters degree in philosophy with honors.
I then took my theology at the Harvard Divinity School and then

was ordained as a Congregational minister. I served Congregational

churches in Winehester and Nlashfield Hills, Mass., and Miami Beach,

Fla. I am now retired as an active minister spending, most of my time

to maintain the great American doctrine of separation of church and

state. Nly theme today, ''The Beat of a Distant Drum," is based on a

quotation from Henry David Thoreau, the American naturalist and

philosopher,
If a man does not keep pace with his companions, perhaps it is because he hears

a different drummer. Let him step to the music he hears, however menqured or

however far away.

How an overwhelming majority of the Michigan electorate came to

hear "The Beat of a Distant Drum" and register a great victory in

passing proposal C in the November election of 1970 which forbade

the use of public funds directly or indirectly to support private educa-

tion and hich said in no un3ertaill terms that we would not sell public

education for a mess of parochial potage is the story I wish to relate

to you this afternoon in opposition to the proposal before you.

A group of Michigan citizens, becoming concerned with the inroads

being made in our State by supporters of private education in seeking

to obtain public funds to bail them out of heir supposed financial
problems, organized in 1967 to fight this effort and support public

education.
This orgauiza lion was called CAPE (Citizens to Aid Public Educa-

tion). By ,69 the political pressure upon our legislature by the forces

of CEF (Citizens for Educational Freedom) became so great that it

%vas evident to the CAPE membership that heroic measures were

needed to save public education and the cloctriue of separation of

church and state.
thaler the leadership of NErs. Harriet Phillips, Jewish, and chairman

of the board of CAPE, the Council Against Parochiaid (CAP) was

formed, consisting of 27 organizations previously noted. It soon be-

came evident after the legislature had passed an act giving aid to

private schools that the only remedy left was to make a direct appeal

to the people by means of an amendment of the ficigan constitution

forbidding parochiaid and thus learn the will of the people.

Some of the finest constit.itional authorities of the errantry were

engaged to draw up an amendment to the Nlichigan constitution to

effect this purpose. Then a campaign to ob am the number of proper

signatures on a petition to place the amendment on the ballot for the

November election of 1970 was waged successfully. At that ju»cture,

we discovered, perhaps not to our si,. ;se, that all of the power
Political, economic and social interests of State lined up to thwart

us at every turn of the road. We found that a Republican Governor
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-gill in office today and a oemocratic attorney general still in office
today used all of their politird and legal power in an effort to keep
the amendment off the ballot after we had presented more than
sufficient signatures to qualify.

This was an effort clearly aimed at preventing a legal expression
of the will of the people. Here i, w as only by an ()Vent bylining decision
of the Michigan Supreme Court that the amendment was-ordered onthe ballot. Then there took place a campaign such as will never be
forgotten by the living and came to be known in history as one of the

atershed campaigns for human freedom.
Every trick known to Madison Avenue was used to defeat the

amendment. Buttressed by funds estimated as high as $3 million
coming largely from the wealthiest institution in the world, whoclaim they do not gave enough money to keep their own schools
open and still make this claim to you, the forces of CAP with lessthan $300,000 went forth and like David slew Goliath,

It did not take lfaig for the public to learn the people and organiza-
tions in support of the opposition to an amendment prohibitinf!
parochiaid. In full-page ads in every important newspaper in thestate there appeared the names of those who controlled the powerstructure and lent their manes in opposition to the amendmentthe
presidents of General Motors, Ford Motor Co., Chrysler Motors,
Detroit Edison, chairman of the hoard of the Old Kent, Bank of
Grand Rapids, vice president of Calvin College, the Michigan Cham-
ber of Commerce, Cardinal Deardon of Detroit, Monseigneur &dal,
of Grand Rapids and many others.

Who were sonic of the names opposing the awe-inspiring list above?
Thee did not appear in full-page ads, The antiparochiaid forces didnot have that kind of money. They are the unsung and -nknown
heroes of a glorious battle, people like Bob Chase, t :i Episcopalian.
Republican, and teacher at Grand Rapids Junior College; Mrs, John
Ploeg, housewife, Republican, and member of the Christian Reformed
Church; Mrs, Kenneth Hall, Democrat, housewife, and Catholic;
James Bottje, Democrat, Catholic, and factory worker; Ralph Rich-
man, retired insurance age art, Democrat, and Lutheran ;Jerry Postema,

Christian Reformed m;nister at the time in Holland, Mich., and
now in Columbus, Ohio, and a Democrat; Al Dilley, an attorney,
Republican, and a member of the United Church of Christ : Tom Ford.
a Republican, Episcopalian, and a member of the Michigan LegNa-
titre, a brother of your own Jerry Ford who had the Nmrage to stand
against parochiaid in a district where that stance v as not popular;and Jay Wabeke, a retired Congregaticoal ministe,, a Democrat,
from Coopersville.

Who e n' heard of Coopersville? Th,se and myriads like them may
never be noted on the pages of history but what they did for humanfreedom and dignity is row part of the great human heritage and
millions unborn will bless the memory of their courage.

Those unsung heroes heard "The Beat of the Distant Dru:r."
heard the brat of a drum as the rough Dutch burger marched to his
death during the Spanish Inquisition, his only crime being a wish to
worship God according to his conscience. They heard the beat of the
drum as Servitas marched to the stake in Geneva, condemned to
death by an edict of John Calvin, the Protestant forerunner of the
Protestant sects of our day who would open the lid of Pandora's box.

83-453-72pt. 1-49
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And these people could never forget the beat of the muffled drum
as the funeral cortege slowly wound its way to the hillside in Arlington
and laid to rest the last martyred President of our country, nor did
they, nor will they, ever forget the words of this first Catholic Presi-
dent as he warned us in season and out of season never to become
involved in the kind of legislation which is here for your consideration.

The sound of the muffled drum is still in our ears as we watch the
funeral cortege from Northern Ireland carry another victim, Protes-
tant. or Catholic, to his final resting place, victims of man's inhumanity
to man all in the name of the Christian religion, We say pray God this
will never happen in our country.

And so the people of the State of Michigan who won a landslide
victory for human freedom in the election of 1970 say to the supporters
of such legislation as we are considering today:

You shall not press down upon the brow of public education this crown of
thorns; you shall not crucify public eduation on a cross of parocloal gold flowing
from the public treasury.

Thank you Mr. Chairman and gentlemen.
Mr. CAREY. Thank you, Mr. Wabeke. What was the total vote

cast and what was the percentage for and against your amendment?
Reverend WABEKE. I don't have the count on the total votes. The

percentage was 57 percent.
Mr. CAREY. What do you think motivated the 43 percent who

voted against the amendment?
Reverend WABEKE. I would say they were motivated by various

reasons. They were motivated from the standpoint of obtaining money
for their particular parochial schools. That seemed to be the primary
motivation.

Mr. CAREY. If 43 percent comprised all who wanted money for
parochial schools, wouldn't some of them not have children?

Reverend WABEKE. That is possible, as well as some of the 37
percent came from the Catholic church.

Mr. CAREY, Would you suggest that referendums are not always the
ideal way of settling critical questions of this time? Some time ago it
was noted that if we were to submit the Bill of Rights to a national
referendum, it would not pass. Do you agree with that?

Reverend WABEKE. This could possibly happen, sir. I would say
that possibly we might have a suggestion of a better method. 1 don't
know of a better method.

Mr. CAREY. It is an interesting experience you recount here. You
say that N4.. Ford's brother was among those who supported your
amendment.

Reverend WABEKE. This is correct, sir. He supported us at every
turn of the road.

Mr. CAREY. I respect all members of that family and 1 have very
high regard for the minority leader in Congress who is a supporter of
the tax credit bill before this committee.

I think you will agree that the President, as well as the candidate of
the Democratic Party for President. have a very real sense of their
constitutional obligation to uphold and defend the Constitution. The
President acts in good conscience and with regard to the best advice he
can muster in his administration when he makes recommendations to
the Congress.
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I assume you are aware that witnesses on behalf of the Treasury.
and the Department of HEW indicated that the tax credit' approach
was constitutional and did satisfy the requirements of the first amend-mentseparation of church and state.

I think in good conscience you would say that the President feels he
is abiding by the Constitution in making this recommendation; wouldyou not{

Reverend WABEKE. I am aware of that. I am equally aware of thefact that we who oppose it on constitutional grounds are equallysincere.
Mr. CAREY. Once again there is a referendum coining up. As in all

presidential elections,. the people will make their decision bused ontheir view of the Constitution. I am pleased to have your testimonyand pleased to hear of the way you conducted your campaign inMichigan.
Mr. SCIINEEBELI. I was not aware of what happened in Michigan.

It is not only an interesting story, but you tell it in an interesting fash-ion. I am very intrigued with your honesty. Whether we agree withyou or not, it is good to have you come before us.
Reverend WABEKE. Thank you very much.
Mr. CAREY. The next witness is Mr. Gaston Cogdell on behalf ofthe Ohio Free Schools Association.
Mr. Cogdell, would you come forth?

STATEMENT OF GASTON D. COGDELL, OHIO FREE SCHOOLS
ASSOCIATION

Mr. COGDELL. Mr. Chairman and honorable members of the HouseWays and Means Committee:
I am Gaston D. Cogdell representing the Ohio Free Schools As-sociation. a 12-year-old State organization, with our headquarters at203 North High Street, Columbus, Ohio.
On behalf of the Ohio Free Schools Association and on behalf of theoverwhelming majority of the citizens of Ohio who have repeatedlyregistered their opposition to all forms of parochial aid, we urge you toreject H.R. 16141. We also urge you to reject the other 50-some-oddbills that have been submitted to this session of the Congress whichwould give tax support to parochial and private schools through taxcredits and rebates from the Federal Treasury as well as all othersimilar legislation which might he submitted to you in the future.This legislation gravely hreatens both of the two unique featuresof our society which set it apart from all others and which are thetaproots of our greatness as it Nation. These two features are (1) oursystem of publicly owned, democratically operated, tuition-free publicschools, and (2) our adherence to the principle of church-state separa-tion. This legislation threatens our public schools because it proposesto divert public funds from the public schools to the nonpublic schools.It threatens our adherence to the principle of church-state separationbecause it will, in effect, grant State financing to church educationaland indoctrinational activities.
We wish to point out to this committee that attendance at a publicschool is a civil right, possessed by every American childa right whichcannot be denied him, regardless of his religion, his race, his economic
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status, or any other consideration. Attendance at a private or parochial
school, on the other hand, is a special privilege, which can be denied
on any grounds whatsoever.

Nonpublic schools can and do discriminate and deny entrance to
children on the basis of religion, race, inability to pay tuition fees, and
fur many other reasons.

Civil rights which are possessed by all equally can properly be
subsidized from taxes, which all are compelled to pay, but special
interests cannot justly be supported by taxation. You are here con-
sidering legislation to support special interest, special privilege, highly
selective, segregated schools in opposition to the ideal of the use of
public funds for public institutions and for the general welfare alone.

We submit to this committee that America's public schools are the
foundation stones of our free, democratic society. They and they alone
have provided that broad base of tuition-free education upon which
our national progress has been foundedmaking the fruit of the tree
of knowledge readily available to every child, regardless of his race,
religion, or economic background.

It is in our public schools that America's youth, drawn from the
most diverse ethnic, religious, and economic backgrounds, have learned
to live, learn, work, and play together and have embibed together a
common civic heritage. If America is the melting pot of the world, the
public schools are the melting pot of America.

The most unifying, democratizing, and equalizing of all the institu-
tions of our society are our public schools. Whatever may be their
problems and shortcomings, and no doubt they have many, they are
the embodiment of one of the noblest ideals ever pursued by any
societythe ideal of equality of educational opportunity for every
child in America in schools serving not narrow, private, and sectarian
ends but the public interest; schools owned not by the clergy of some
religious sect but by all citizens; schools dedicated to education rather
than indoctrination; schools offering professional and job opportunities
equally to all citizens of all faiths, without discrimination against any.
Whatever might be the problems and shortcomings of the public
schools, they will not be solved, but aggravated, by taking funds from
them and giving those funds to parochial and private schools.

Until lately, it has been almost universally accepted in America
that public funds should be spent for public schools only and that
church and private schools should be supported by church and private
funds. In the past several years, however, this arrangement has been
under a mounting crescendo of attack.

The hearings are a part of that attack and are intended to pave the
way for the use of tax funds for parochial and private schools by a
devious stratagem; namely, the disguising of those funds as moneys be-
longing to a taxpaying citizen which are simply being returned to him.
This subterfuge does not conceal the fact that this proposal and these
hearings constitute a serious challenge to the public school's exclusive
right to public funds.

Chairman and honorable members of this committee, we beg
you to take note of what has happened in our State of Ohio since the
practice of aiding nonpublic schools with public funds has been
inaugurated.
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Ohio presents the best possible example of what happens to both
education and to government when public funds begin to be siphoned
off into parochial

government
private schools. It all began a very short time

ago in 1965 when, after many years of persistent efforts, the parochial
school interests finally managed to pass legislation providing public
transportationbusingfor private school pupils.

We were assured that this legislation would cost the taxpayers only
$1.8 million per year and many said that if this was all that was
necessary to satisfy the insistent demands of those who wanted some
tax aid for parochial schools, it should be given to them. But, gentle-
men, that was not the end of aid but was only a small beginning.
and far from costing $1.8 million per year parochial school busing
cost taxpayers of Ohio over $5 million in visible costs last year with
many additional hidden costs impossible to compute.

Only 2 years after the bus bill was passed. in 1967 the parochial
school interests succeeded in passing the $36 million auxiliary services
for nonpublic schools bill. Then 2 years later, in 1969, they passed the
parochial and private school teacher salary supplem-mt

Last year, 1971, they passed the nonpublic school dition grant bill,
and this year, 1972, the Ohio tax credit bill. During this same period
of time money from the Federal Treasury has been pouring into
Ohio's nonpublic schools in ever-increasing amounts through a
multiplicity of Federal programs.

Every dollar of public money given to private schools isdesperately
needed by Ohio's public schools. Year before last the Nation was
shocked that Youngstown had to close down its entire public school
system for 6 weeks for lack of funds. This year not only Youngstown
but Dayton, West Columbus and more than a dozen smaller school
districts were forced to close because they ran out of money.

Hundreds of public school teachers have been laid off throughout
Ohio. In Cincinnati alone, more than 200 have been laid off and 200
more placed on a standby basis. New construction of public schools
has come to a virt ad standstill in Ohio and thousands of well-qualified
young teachers graduating from Ohio's college, and universities have
been unable to find jobs.

One of the most baleful results of this bonanza of hundreds of
millions of public money going to private educational and indoctrina-
tional activitiesalmost exclusively to the schools of one church
has been that one's religious affiliation and attiOde toward paro-
chiaid has become a hidden but vitally important issue in Ohio
politics, just as it is becoming the big ''silent issue" in national politics.

I am convinced that probably that is the reason these hearings are
being held. The people in Columbus and the people in Ohh. are over -
whelmingly opposed to any form of parochaiaid. This summer the
"Columbus Dispatch" has been conducting public opinion polls at
various county fairs over the State.

To the question "Do you favor the use of tax funds for private
slmols?" the response has been negative by a 2 to 1 majority. Last
year (July- 1971), the Ohio Free Schools Association had a private.

ut-of-St ate organization to conduct a poll through the State on this
question, "People ho send their children to religious schools pay
taxes for support of t lw public schools, us %cell as paying for the support
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of the religious schools. Do you think public taxes should be used to
support the religious schools, also?"

By the way, this was the same wording which was used by the
Gallup ',oil in a similar poll which they took. The names of those
polled were selected at random from various telephone directories. Of
those responding, 57.1 classified themselves as Protestant, 25.3 as
Roman Catholic, 2.3 as Jewish, and 15.3 as "other" or "no preference."
The poll results were almost identical with those being obtained by the
Columbus Dispatch in its present efforts along this line-61.7 percent
against and 37 percent for.

When the people are allowed to express their opinion on this issue,
in Ohio or elsewhere, they say "public funds should be spent for
public schools only." This is one issue on which the majority of the
people agree wholeheartedly with the law, the Constitution, and the
courts of our land.

In the past two decades this very question of tuition grants and
rebates from the public treasury of tuition payments made, by citizens
to parochial and private schools has been adjudicated by the Federal
courts again and again. In every single instance the courts have ruled
that such payments and rebates are unconstitutional and are in viola-
tion of the first and 14th amendmentsA/mom/ v. Day; Swart v.
So. Burlington School District; Griffin, v. Prince Edward Co.': Ha ll v.,
St. Helena Parish; Lee v. Macon Co. Bd. of Ed.; Poindexter v. L(,nisiana
Financial Assistance Commission; Brown v. So. Carolina State Bd.;
Coffey v. State Mlle. Finance Commission; Lee v. Macon Co. Bd.; and
most recently just this year (1972), in Ohio, Wolman v. Essex and
in Pennsylvania, Lemon v. Sloan:

Mr. Chairman, in view of the fact that you and every member of
this committee are under solemn oath to uphold the Constitution, is
it proper for you to be trying to find some way to do what the courts
have repeatedly said the Constitution forbids you from doing
diverting public funds to sectarian schools through tuition payments?

The tuition payment subsidizes the entire parish school and all
of its educational indoctrinational activities and personnel, sectarian,
and sacerdotal as well as secular. That is why I was amazed a while
ago when Mr. Miller said he didn't seek or want any funds for any
except secular aspects of our schools.

But what you are considering here is money from the public treasury
for the whole school system. The tuition payment subsidizes eve')
aspect of it so that should make it impossible for you to consider this
bill on the face of it. Even the most ardent proponents said they
don't want money except for the secular part.

Nit.. CAREY. Mfr. Cogdell, would you complete your statement
and then we will go into your colloquy. Let's go to the end of your
statement in order to get it completely on the record, if you

Mr. COGDELL. When tuition payments are made to the parish
school from the public treasury it constitutes governmental support
of the particular religious system and the particular kind of worship
and structure of ecclesiastical authority hich that parish school was
brought into being to perpetuate. This is true if those tuition payments
are called tax rebates or credits just as much as if they are called
parochial and private school tuition payments. At stake in this
controversy is nothing less than our whole arrangement of church-
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state separation here in America and the precious religious freedomof every citizen.
In addition to possessing the defects possessed by all other kinds

of tuition-reimbursement plans, the tax-credit proposal is discrimina-
tory against the very segment of our population toward which any
governmental aid should be directed; namely, the poor and disad-
vantaged. Only those whose incomes are large enough to require
them to pay Federal income taxes for the stipulated amount of the
tax credit allowed can receive the benefit of this kind of "parochiaid"
legislation. This is legislation for the sole benefit of the affluent and
of the exclusive special-interest, religiously, racially, and economically
segregated private schools of the affluent at the expense of the poor: rid of the general public.

It will drain off the economic lifeblood from the schools which belong
to the general publicschools whi Ai all may attend and which the
poor must attendand will siphon that money into schools which
belong, by and large, to the clergy of the richest, most economically
and politically powerful ecclesiastical body in the world.

No surer way could be found to undermine our national unity and
to bring to our shores the class, racial, and above all religious strife
that has always plagued Europe and which even now is the curse of
Northern Ireland than to initiate the sort of public support for
parochial and private schools that you are here contemplating.

It was not too many years ago that many of you on this committee,
including your chairman, Mr. Wilbur Mills, were expressing opposition
to Federal aid even for public education. Yet, today you are almost
ready to give approximately $1 billion per year from the FederalTreasury to aid private educationand worse, to aid sectarian
indoctrination.

We plead with youdon't do it. Let Ohio's bitter experience teachthe Nation a lesson. Reject H.R. 16141 and all similar parochiaid
proposals.

'I hank you.
Mr. CAREY, Thank you, Mr. Cogdell, for your statement.
In the interest of the record let me say that the chairman, in calling

these hearings, was net, I trust you agree, motivated by any narrow
political considerations. The hearings were called in response to a letter
from Mr. Weinberger, Director of the Office of Management and
Budget, requesting that these hearings be held by the Ways and
Means Committee.

The request came from the administration. It is also true that a
large number of bills. diffe mg in many respects, have been placed in
the committee's jurisdiction. Similar bills have been introduced bysuch outstanding members as the ranking members of this committee,
Mr., Byrnes, Mr. Mills, the chairman, the minority leader Mr. Ford.
et cetera. I would also state that every issue before Congress is tinged
with politics. They are all political questions.

I would hope that you would choose your words with caution and
consider whether these hearings, which give you an opportunity to be
heard and state your principles, are unwise or should not be hekl. I
hope you don't mean that.

NIr. COGDELL. Mr. Chairman, what I really meant was that this
is the eve of a national election and the administration, it seems to me,
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consummating its efforts to point up to special interest groups within
our society that it intends to try to obtain aid from the public treasury
for parochial schools, that these hearings are at the behest of the
administration and those within it and of the general electorate, of
the general representation in Congress to give Members an opportunity
at this particular time to emphasize and dramatize their support for
"parocluaid", The timing of the hearings seems to point up its politi-
cal implications to me.

Mr. CAREY. I think the best time to hold hearing; is when the
public interest is at a high level. I think it serves the purpose of having
both pros and cons based on the merits of the legislation.

You say the benefits of the bill before us would be aimed at the
special interest groups and not to those who need it the most, namely,
the poor and disiulvantaged. Evidently you are not familiar with the
interpretation of the bill as enpressed in the explanation or with the
colloquys which have taken place between administration witnesses
and members of the committee which indicate that, if the committee
reports out a bill, the bill would clearly require that the negative
income tax system be used to provide the same benefits to the poor
and disadvantaged as it does to middle- and high-income families.
It is not true, then, that the bill is exclusively for those who pay in-
come taxes.

Mr. COGDELL. In which case calling it a tax credit bill is certainly
a misnomer. I think it should be called a bill for tax subsidy for
parochial and private schools.

Mr. CAREY. It is called the Public and Private Education Assist-
ance Act of 1972. It is not entitled "Negative Income Tax". It is the
Public and Private Assistance Act, You have made no comment on
the portion of the bill which would provide over $2.2 billion ex-
clusively for the use of public schools to equalize the lower tax be
counties with those with higher tax bases. Wouldn't that kind of a bill
help the situation in Youngstown and elsewhere where the tax bases
are not sufficient? Wouldn't that help in making adequate funds avail-
able to those portions of your State which are not able to keep the
public schools operating?

Mr. COGDELL. Certainly, I would say that any moneys that the
Conuess can find to help general education in the country, not private
education, but public education which is operated by the public for
the public and is open to all the public, without any discriminatory
restrictions of any kind such as those which private and parochial
schools have, I would be in favor of that ; yes, sir,

I am in favor of that part of the bill.
Mr. CAREY. I trust you favor the Elementary and Secondary

Education At of 1965, which was the first real Federal-aid bill and
which is now funded in excess of $3 billion. You favor this existing
law. do von not?

Mr. ConnELL. I favor the law except that portion of it which re-
quires that the same benefits and advantages which are received by
public institutions shall be received by private institutions.

Mr., CAREY. You misstated the law. That is not the provision of
the law.

Mr. COGDELL. I beg your pardon. Do you mean that it states that
these funds are not available for nonpublic as well as for public schools?
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Mr. CAREY, As an officer of the law, I will not have there laws
misstated. It says as far as poor children are concerned, programs for
their benefit will be conducted under public auspices. No money flows
under the Elementary and Secondary- Education Act to any private
institution. I think you should know the law.

Mr. COGDELL. Not money, but goods and services go to parochial
and private schools.

Mr. CAREY. To the low-income children in the nonpublic schools.,
no money for those who are not low-income. I take it that you are
saying if the low-income children are not in the public institutions,
if they need sight conservation or bilingual help, they should be
denied them because they are not in public schools.

Mr. COGDELL. I think it should be made available for them in a
public institution.

Mr. CAREY. They should leave the institution of their choice andgo to the public institution?
Mr. COGDELL. If they need special education, driver training, any

kind of special education, there should be centers set upand there
are such centers in many citiesthat they should leave the private
school and go to the public centers so that they will know that they
are receiving a publicly supplied service.

Mr. CAREY. Even if that requires more busing?
Mr. COGDELL. Certainly.
Mr. CAREY, Then you will have a bigger bus bill in Ohio.
Mr. COGDELL. I think that the busing should be paid by the parents.Mr. CAREY. These are poor parents who have no money. That iswhat we are talking about.
Mr. COGDELL. If it is a matter of public welfare, then if course- -Mr. CAREY. Then you would not be opposed to additional moneys

for busing of that kind in Ohio?
Mr. COGDELL. If it can be proven--
Mr., CAREY. They are poor people.
Mr. COGDELL. Mr. Carey, let me tell you about Our situation inOhio. Title, 1, 2, and :3 ESEA funds are channeled into private and

parochial school areas on the haziest kind of computation of the
number of disadvantaged children in those areas. There is no sitting
down and saying, "How many poor children do you have in such-
and-such a school, and who are theyMary and Henry and Jim?"Not at all. They make a general arcawide computation that, let ussay, 14 percent of the people in this area have incomes of under
$3,000 per yearor whatever the figure isand, therefore, this school,all of the schools in this area, should receive Federal fund -goods
and services based upon this percentage of disadvantaged children. It
is done in such a haphazard inaccurate basis that it really doesn't,
work out the way you say the bill is worded, that it should work.

Mr. CAREY. I am 'afraid you are again at odds with the national
experience because the watchdog committee, the advisory committeeon the application ( f these funds, has consistently said just the
opposite. Unfortunately the bill is not working us intended and the
poor children of the nonpublic schools are not receiving their share
of the benefits. That has been said not once, but 3 years in a row.

So, Ohio is working to the opposite of the experience of the country,
I think if that is the situation in Ohio and you are dissatisfied, you
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shou:d investigate further, One possibility is for you to appeal to
your Congressman and Senators and ask that these funds be accounted
for.

Mr. COGDELL. I would like to ask you a question, since you are in
favor of adding an amendment to the bill giving negative tax benefits.

Mr. CAREY., That is in the legislation,
Mr. COGDELL. Then why not remove the seeming subterfuge of

calling this a tax rebate? Why even go through any kind of a tax
rebate formula? Why not just say we are going to give $200 a year to
parochial and private schools through the parents who pay tuition
of up to that amount, and be done with it?

Mr. CAREY. If I thought you would favor the bill, I might change
the title to suit you.

Mr, COGDELL. You are admitting this is what you want, to take
this much moneywhich will amount to approximately $1 billion
out of the Treasury and gig e it to the private schools. Why not be
honest about it and do that?

Mr. CAREY. I think my honesty not on trial here. Let me make
it clear to you that the title of the bill is the Public and Private
Educational Assistance Act. I have long been dedicated to Federal
support to our public schools and as well as to parents who choose to
send their children to other schools, as long as we can provide con-
stitutional aid. The Court will soon pass upon the work of Congress
:Ind I will support any decision of the Court.

I thank you for your testimony. Any questions?
Mr. CORMAN. I would like to commond the witness for lifting out

of this debate the importance to. this d nnocracy of public education.
Though I missed two of the witnesses I had not before heard that
fact which I have long believed. Public education is the cornerstone
of democracy.

I think it is well that our chairman ha. pointed out that there
is some pressure from the executive branch for this bill. We in Cal-
ifornia have been represented by the incumbent President longer than
anybody else. He has long been a vigorous opponent of Federal aid
to public schools. During his administration as President he has
attempted as best he can to live with what happened while he was
out of public office. His entire history has been one of vigorous
opposition to Federal funds for public schools, and effective opposi-
tion, I might point out. Once, when he was Vice President, he had the
privilege of casting a crucial vote. That is not lost on me, whatever
amount of effort there is placed on this bill., When we talk about
sending Federal money to Ohio to assist them in their problems.
I wonder if we might be further exacerbating their problem-4? If
the State is to rob its funds for public schools to finance its private
schools, then is this the proper tune for us to tax all of the citizen-,
to give spec ial help to those States who have made that decision?,

Doesn't that seem inconsistent?
Mr. COGDELL. That is a very good question. We have tried to

point out what has happened in Ohio in our testimony here, that
you are going to add onto a series of State enactments altt..uly
devastating to the public schools of Ohiobills which have under-
mined the fiscal foundation of our public schools in Ohio. You are
contemplating adding on a Federal program to aid the private schools
in addition to what we already have there.
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Mr. COMAN. There is another point that keeps coining up fre-
quently about the monolithic public school system. It is apparent
that if there is anything in the public sector that is not monolithic
it is education. We have a greater diversity of public school districts
in this Nation titan we have in any other public activity.

It really escapes me' why we must start funding nonpublic, com-
peting entities to try to evolve better education systems. I am not
sure anything in this world is monolithic except hopefully the U.S.
Marine Corps. It seems to me there is greater diversity among our
public schools, greater efforts to try to evolve the best method of
educating young people, than in any of our public activities. Is
that a reasonable observation about the public schools system in thisNation?

Mr. COGOELL. I think that is an excellent observation that you
have made, that the public schools truly represent each individual
section and district. We elect our school boards. A iloman Catholic
lady who sends her children to parochial schools said to me recently
"I agree with you 100 percent. Although I agree with parochial
school education, I don't think any public funds should be distributed
to finance such education."

She said. "After all, we elect our public school board, but we don't
elect our bishop, or even our parish priest." Am I not correct. Mr.
Carey, in saying that the Roman Catholic schools are owned by the
bishops of the dioceses in %vhich they are located, and that the bishops
are controlled, shall I say. by the Vatican. Therefore, if you are speak-
ing of a monolithic system. the public schools are answerable, each
conununit.y's school, to the people in that community, whereas the
Catholic system truly monolithic, and the Catholic schools are
owned by the hierarchy rather than by the general public or even by
the members of the rhumb.

Mr. Canty. Would the gentleman from California yield to me in
order to answer this?

Mr. ComAx. Yes.
Mr CAEy My answer to you, sir, is that if You would like tolearn more about the system of education in the Catholic schools or the

Lutheran schools or in the Jewish Orthodox schools. I think you
should speak to a churchman. if you want to ask me on the basis of
my own knowledge, I would have to tell you that the people who own
the schools are the people of the church.

Insofar as the Pope mAning any part of the parochial schools of the
diocese in which I reside. Brooklyn, 1 must say that he does not have
title to any hull of property or ,tone or stick of those schools. As far as
ownership is concerned, the general congregation operates as trustees
of the properties of the church. Increasingly, public accounting and
public disclosure of the financing, funding and status of schools,
hospitals. et cetera, under church auspices are being made.

So the ownership of all these institutions is becoming more and more
a matter of public record. New York magazine recentl published an
impartial and unbiased 11:C:111ent of the New York Catholic diocese
probably the largest diocese in the country--and found that the church
was deeply in debt.

With reference to your point about the bishops owning the schools,
it should be pointed out that bishops are not known for possession of
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ivorldly goods. Cardinal Cushing of Boston. the leading bishop in the
country before his death, made his will and I think the total amount be
had besides the bishop ring, which is destroyed on his death, was
something less than $9:.

Mr. CooDELL. That is precisely the point I am making. It was in
Cardinal Cushing's diocese where several schools were dosed down by
the Cardinal without consulting the parents or anyone. In fact, there
was a lawsuit brought in Boston because he did dose down one of the
high schools which the parents did not think should be closed down.

The fact is that he had title to hundreds of millions of dollars worth
of property,

Mr. CAREY. No; the religious teaching order which had been
teaching in that school was unable to furnish .efficient teachers and
withdrew the contract so the Cardinal had no one to run the school. I
know you don't want to consume the time of the committee to Ivorry
about the financial difficulties of the churchesCatholic, Protestant,
or Jewish. That is a separate question.

I think we should see whether we should support charitable con-
tributions to the church as their principal means of support. That is
not, however, the question today.

Mr. COGDELL. The question was the comparative democracy exist-
ent within the public school system versus the parochial school sys-
tem and I was making the point that the public schools, as Mr. Corman
said, are certainly not monolithically controlled. They are not a hier-
archically controlled structure whereas the parochial schools are.

Cardinal Cushing dies leaving a few hundred dollars in his will.
Mr. CAREY., He had no will:
Mr. COGDELL. Well, as his estate, which means that all these hun-

dreds of millions of dollars worth of property in his name did not belong
to him. To whom did all this property belong?

Mr, CAREY. I tried to make it clear that there are trustees of the
properties who are lay people, who actually have the title because it
has to vest somewhere. Again we are going far afield from the point,
Concerning the point made by Mr. Corman, certainly we agree that
there is a diversity of school opportunities in the public sector.

If we sit here all day, you will not hear me :.,ay a word of criticism of
the public schools. I say that since 'he diversity is a value. all we are
talking about is additional diversity. Why stop short with it?

Mr.; CounEr.L. Would you agree that no public funds should go into
a school which is not answerable to the public or which is owned by a
clergyman?

Mr. CAREY. I point out that nothing in any legislation I support or
have supported would make Federal

nothing
other public funds direc tly

available to any church institution. That is not the purpose of this bill.
This bill proceeds on the long-held constitutional theory of benefit to
the child and not to the institution.

Now ynti have asked me my position. My position is that I would not
support legislation for direct grants to any church-related institution.
I believe that to be the law of the land and I agree with the Supreme
Court reasoning that to do so might bring about unfortunate and exces-
sive cntaglements and contribute to the destruction of freedom of
religion.

So I am not supporting what you are talking about. But I do believe
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the Government has an obligation to assist the child in his education,
wherever the child may be found. Anyone who hold; against that is
saying you should not benefit children.

Mr. COGDELL. YOU are saying that ('Digress ctcn lawfully give
public funds to an individual citizen and :,ay for him to give those
funds to a church institution. Just by virtue of passlag the public
funds through the hands of a private citizen, they become sterilized.
You are saying that a private intlivieual can 13.e empowered to do
what Congress itself cannot donamely, channel public funds into
religious institutions.

NIr. CAREY. Would you say we should not give moneys from the
social security system to people who make contributions to churches?

Mr. COODELL. No. But you are not advocating that money be
:riven to these .people for any purpose for which they wish to use it,
but rather, giving it to them with the stipulation that it will be used
for parochial or private schools, and for that purpose alone.

Mr. CAREY. es.
Mr. COGDELL. You are earmarking these funds for their ultimate

target which is the school, whereas the social security payment is not
earmarked for anything. A man can go to the store or throw it in a

astebasket. It is his money. The money you are talking about isearmarked for a
Mr. CAREY: Just as the child deduction on income tax is only for

children, I suspect sonic of that money is used for tuition. Would you
be against that?

Mr. COGDELL. Once again you can use the deduction for whateverou want to.
M1. CAREY. For your information I use it now to pay tuition in

parochial schools.
Mr., COGDELL. That is fine.
Mr. ConmAN. I want to point out that my olNervations went

solely to the public schools. I have rankled a bit under the charge that
they are monolithic. I have not attempted to establish whether public
schools were not monolithic. I think the witness may be in a better
position than I to make that judgment. 1 don't quarrel with it. I just
want to give proper possession to it.

Mr. CAREY. The next witness is Mr. Tim McCarthy on behalf of
the Catholic Education Association of Iowa. Mr. McCarthy is not
here.

Mr. KAXLTH. `'Gould you recognize me at this point?
Mr. CAREY. The gentleman from Minnesota seeks recognition.
Mr. KARTH. I want to introduce Dr. 1.111.4e. He is president of

Citizens for Educational Freedom. He is doing important work back
home for one of our outstanding colleges, and he brings to this com-
mittee his great expertise and experience.

I am very happy to welcome lum to this committee. Thank you.

STATEMENT OF EUGENE LINSE, PRESIDENT, CITIZENS FOR
EDUCATIONAL FREEDOM

Mr. LINSE. As president of Citizens for Educational Freedom, I
want to apologize for the sad state of affairs of the typographical
errors in my statement. I want to thank Mr. Kurth for his assistance
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and counsel, and for his good offices in connection with my appearance
here today.

CEF membership and its bard of directors include citizens of every
race, creed, and color. CEF has a 13-year record of support for non-
public education. Incidentally, CEF, in a number of instances, has
come in to the public forum to support particular causes in public
education in the State in which I live.

Without question, CEF endorses the philosophical position of the
President and the many Members of Congress who have endorsed
this bill. My testimony today is therefore directed primarily to title
II of H.R: 16141.

Why aid such parents? Because nonpublic schools that these parents
choose:, 01 Provide freedom of choice, long a benchmark of our Ameri-
can ideology; (2) offer friendly and helpful competition to the
public schools, beneficial to both public and nonpublic sectors of
American education on every level; (3) they supplement the public
system, educated 5 million children, and save the taxpayer $3 billion
annually, as Professor Kraushaar has noted in his new book, "American
Non-Public Schools"; (4) they respond to the needs of minorit:
groups. In some of the large metropolitan areas these schools enroll
one-third of all the students and are a stabilizing factor in changing
neighborhoo,ls of the poor and lower middle class families; most of
these nonpublic schools in addition to the three R's also stress spiritual
and moral values in a fashion not permitted to government-operated
schools.

Far from being divisive over the course of our hrAory, these schools
have contributed to a wholesome variety in the educational enterprise
of this country and are an essential part of the total school system.

They have helped as to avoid Government monopoly in education.
Congress by amending the higher education bill, a few weeks ago
found a way to strengthen the position of nonpublic schools.

All institutions of higher learning, including those sponsored by
various religious denominations, now benefit in capital expenditure
provisions and in a generous system of grants available to students in
any of these colleges and universities, up to $1,400 per student.

As yet, something similar has not been done for p irents whose
children attend nonpublic elementary and secondary schcols Members
of both political darties recognize this need. Both are currently
advocating the concept of educational tax credits as a constitutional
way of ";ding t'Aese parents who now face the difficult task of meeting
increaF g tuition costs. H.R. 16141 possesses elements found in all
41 bills on tax credits that have been introduced in Congress While
they differ in details they all have the same purposehelp fo- hese
parents by giving them at least some credit for their educational
expense3. H.R. 16141 proposes the $200 tax credit per pupil, A much
more realistic figure would be $400 per pupil less than 50 percent of the
current expenditure alone in public education in the poorest, of States.

Tax credits, except for educational expenses, are not a new idea.
The Federal Government currently permits credit for a variety of
reasons, such as, for retirement incomes, for business investments,
and certain types of foreign taxes.

The Government allows large corporations credit for business
expansion. Theoretically, a loss in Federal revenue is incurred in
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granting such credits. Actually, through the creation of more employ-
ment by expansion, Government income is increased in succeeding
years through taxes received from such corporations and their em-
ployees. Another example is the credit granted to retired persons.Here, the purpose is to help our senior citizens remain self-supporting.

Tax credits for expenses paid to nonpublic, chools are very similar innature. A limited, reasonable amount of tax credit will help parents
win) wish to have their children attend such schools. The Supreme
Court ruled in 1925 that parents have this right, but today, many of
these parents, after paying their share of taxes for public schools, are
financially unable to exercise this right.

How shall we summarize this argument? Nonpublic schools are anecessary part of the Nation's educational system by providing
competition and diversity. They are a safeguard against monopoly,
perhaps even against inefficiency, and save taxpayers $3 billion
annually. Further, whether children attend a church-related school
or a public school is it moot question as long as the school meets educa-
tional requirements and observes the regulations of the 1964 CivilRights Act.

Are tax credits constitutional? We answer, President Nixon thinks
so. The Presidential Commission thinks so. A large number of you
Congressmen and your colleagues think so. Sonic leading constitutional
lawyers think so. The Supreme Court has never objected to the idea
of tax credits in principle while it has rejected other forms of assistance,

From these recent decisions, it is evident that the following criteria
must Le found in any act which provides aid: (1) the act must have asecular purpose; (2) the primary effect of the act must not inhibit or
advance the cause of religion; (3) the act, in its implementation, must
not involve excessive entanglement of Government and religion.'Tax credits legislation meet these criteria: (1) the secular purpose isclearly the education of children in those fundamental skills required
of all citizens; (2) the primary effect of title II of H.R. 16141 is tohelp parents exercise their constitutional rights of selecting schools fortheir children.

The bill neither helps nor hurts religion, while a failure to enact such
legislation may inhibit the free exercise of religion. The Supreme Court
has stated in the 1963 Sherbert case:

. . , No State exclude individual Catholic,. Lutherans, Mohammedam,Baptists, Methodists, nonbelievers, Presbyterians, ,rn.embers of any faith becauseof their faith or lack of it, from receiving the beneths of public welfare legislation.
(3) There is no entanglement of Government with religion in this

act; there is nothing different here than in any tax credit or deduction
currently allowed in law.

There are a few additional comments I would like to make. First
of all, that revenue sharing which in principle is proposed in title I
might well also acknowledge the existence of nonpublic schools.

I do not think that is the ease with title I of this bill. Second, I
would also support what I have heard here today, that there areprovisions to take into account the needs and respond to the needs of
poor families, though in a fashion different from that proposed in thislegislation.

I understand also, from what I have read about the bill, that there
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are provisions for an upper level cutoff on income, although, I am not
clear as to precisely what that level is.

I want to thank the committee for the opportunity to present the
position of Citizens for Educational Freedom on pending tax credits
legislation. Thank you. Mr. Chairman.legislation.

CAREY. Thank you, Dr. Linse. Are there questions of the
committee? Dr. Linse. as head of the Citizens for Educational Free-
dom, how do you respond to the criticism that any public moneys that
are used for the support of children in nonpublic schools divert such
moneys from the goals of public education, and therefore, are harmful
to public education?

Mr. LINSE. I have heard some of the witnesses comment on this
particular question. It would seem to me that if we allow nonpublic
schools to close, the financial burden is going to be even greater for
public schools than it is today.,

Mr. CAREY: With regard to the legislation before us, the adminis-
tration has proposed that, there be a cutoff at $18,000, so that families
above that income level would not participate in the benefits.

Do I understand you to say vou would favor such a cutoff?
Mr. LINSE. Yes, I do, and so

you
our organization. I could comment

very briefly, in passing, that several of my former students do teach
in public and private institutions in the State of Ohio.

I was aware that the problem existed as presented by the former
witness. In talking to some of these former students of mine this past
summer, they seemed most optimistic that something could be done
through Federal legislation that has not been accomplished through
State legislation, so that public and private schools could live together
and support each other in the years ahead.

Mr. CAREY. You said that certain forms of public assistance had
been stricken down by the courts as not satisfying the constitutional
requirements. That has not been the case with regard to any Federal
legislation which is on the books for support of public or nonpublic
schools.

We are correct, are we not, in saying that the cases that have been
stricken down are cases where State laws did not meet the criteria
set forth by the court? There is no case where Federal programs, as
such, have been successfullv challenged in the courts.

I am thinking of Headstart, Vocational Assistance, et cetera,
which have provisions for participation of non-public-school students.
None of these has thus far been stricken down by the courts; is that not
correct?

Mr. LINSE. What has occur. Jd is that State constitutions are more
restrictive and do not permit certain things. I refer to the Blaine
amendment. I would like to point out that in the State from which I
come, and incidentally, the Fourth Congressional District of that
State, of which Mr. Karth is a Representative, a member of which he
is familiar, in one of our courts a tax credit bill was tested and found
constitutional in spite of the fact that the State constitution has the
Blaine amendment.

Mr. CAREY. That is interesting.
Mr. LINSE. Some of the testimony I have heard has concerned itself

with a diversity of ideas concerning funding. I think it is important
that we recognize that this bill is specifically a tax credit bill, nothing
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other than that, and that the judge who decided the Minnesota caseargued that this particular concept needed to be tried on its ownmerits, without being colored by a whole host of other things that
people might try to read into it.

Mr. CAREY. Thank you. Our final witness is Mr. William W.
Brickman, Ph. D., Graduate School of Education, University ofPennsylvania.

STATEMENT OF WILLIAM W. BRICKMAN, PH. D., GRADUATE
SCHOOL OF EDUCATION, UNIVERSITY OF PENNSYLVANIA

Mr, BRICKMAN. My name is William W. Brickman. It is a greathonor and privilege for me to be granted an opportunity to testify
before the distinguished Committee on Ways and Means in favor of
H.R. 16141 and other bills designed to aid primary and secondary
education through tax credits and/or deductions.

I am professor of education at the University of Pennsylvania,
and editor of the educational periodical, School and Society. In ad-dition, I am the father of a 12-year-old child attending a nonpublic
school, as well as of two older children who have been graduated from
nonpublic elementary and secondary schools.

Moreover, as a teacher, supervisor, principal, consultant, schoolboard member, and evaluator of numerous nonpublic schools all over
our Nation, I have been able to note the problems faced by parentswho wish for their children the type of educational experience which
is in accord with their philosophical ideas on what is suitable forthem.

For many years, I have served on the board of directors of the
Pennsylvania Federation of the Citizens for Educational Freedom.

Accordingly, I speak to you, honorable gentlemen, as a parent and
educator with an extensive educational experience. Nonpublic educa-tion has enjoyed a long and honorable development in the history ofAmerican education.

According to the emminent educational historian, the late Prof.Robert F. Seybolt, of the University of Illinois, the evidence is strongthat private education in American began "as early as 1630" in Boston,
and that "girls as well as boys were welcome at any age in the privateschools" of that city.

Private educational facilities were available during our colonialperiod in the form of secondary, evening, and vocational schools
which taught a variety of subjects such as mathematics, the sciences,social studies, and foreign languagesincluding Spanish, Italian,Celtic, and Hebrew among others.

Many influential persons in the American colonies, including the
Founding Fathers of our Republic, were products of nonpublic
educational programs. From the time of our Constittition until thepresent, the private schools have contributed considerably to thegrowth of American education, culture, society, and economy. Thefreedom from official direction and restraints made it possible for such
schools to experiment with various types of administration, organiza-
tion, curricula, methods, and textbooks and oth^r materials ofinstruction.

83 -453-72-pt. 1-20
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Some early private schools, indeed, offered opportunities to enable
blacks to obtain an education, sometimes on a biracisl basis. John
Chavis, a Negro who was tutored by President John Witherspoon of
the College of New Jersey (Princeton University), opened private
secondary schools for whites and blacks in early 19th century North
Carolina.

In the 1830's, a Quaker young lady, Miss Prudence Crandall, after
attempting to enroll a Negro girl in her school in Canterbury, Conn.,
organized a "school for colored misses," for which she was rewarded
with a sentence in the local jail, occupying a cell vacated by a convicted
murderer.

It was private education which made it possible for parents to
secure for their children an education in consonance with their religious
conscience at a time when the public school system was moving in
the direction of compliance with the doctrine of segregation of church
and state. As America was developing into a great, free, and en-
lightened nation, it became evident that all parents were guaranteed
the right to have their children educated along the lines of their own
interests and ideas.

The United States did not force all children and adolescents into
a single mold, as totalitarian countries Nave done. The landmark
decision of the U.S. Supreme Court in 1925 Pierce v. Society of Sisters,
stressed the philosophical rationale and the constitutional justification
of the existence of nonpublic educational facilities.

The fundamental theory of liberty upon which all governments in this 'Union
repose excludes any general power of the State to standsrdize its children by
forcing them to accept instruction from public teachers only. The child is not
the mere creature of the State: those who nurture him and direct his destiny
have the right, coupled with the high duty, to recognize and prepare him for
additional obligations.

A democracy, then, makes certain that its citizens obtain education
that is consistent with his ideals and conscience. We have committed
ourselves to a pluralistic society and educational s. 'tem, or rather to
educational systems. Parents have a voice and a choice in the educa-
tion of their children, not, as in totalitarian countir where a mono-
lithic system prevails, where controls of an ideological and atheistic
nature are imposed upon the education of all.

We owe it to our democratic history and traditions, and to our-
selves as individuals, to guarantee a freedom of choice in education
to all Americans. Our history, Constitution, and legislation indicate
the awareness of the great value of nonpublic education to the Nation,
the community, and the individual. Public and nonpublic education
have been coexisting and have been copartners in the preparation of
young Americans for life as enlightened, efficient, and cooperative
citizens.

But, there are imminent dangers to the integrity of the individual
in our society. The rising costs of education have made it difficult,
even impossible in many instances, for parents to secure for their
children the kind of education they desire. Nonpublic schools have
been closing down in increasing numbers in recent years. Those that
are apparently surviving the financial pinch at the moment are forced
to increase their tuition rates.

The burden upon parents, particularly those with several children
and low or moderate incomes, becomes heavy and sometimes oppres-
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sive. If this situation is not corrected by appropriate legislation, suchas the Public and Private Education Assistance Act of 1972 (H.R.
16141), it is very likely that a larger number of pupils will be forced toundergo a form of education which is at variance with their wishes
and those of their parents. They will, in effect, become mere creaturesof the state.

The weakening of the nonpublic component of our national educa-
tional structure will no doubt undermine the foundations of our
entire educational enterprise in our democratic society.

The American parents of children in nonpublic schools pay their
taxes and loyally support the Government on all levels, on Constitu-
tion, and the public school system. It is only right that our Govern-
ment enact legislation that will enable them to enjoy some tax relief
so as to avoid the onus of double taxation.

I urge the committee and, through it, the Congress as a whole to
pass H.R. 16141 so that it will be possible for parents to receive credit
against the individual income tax for tuition paid for the elementary or
secondary education of dependents.

As one who has dedicated his whole life to professional activity in
education, I support title I of H.R. 16141, since I am convinced that
a properly financed public educational system is a basic necessity for
the welfare and security of the United States.

I welcome the program which is designed to achieve the equalization
of educational opportunities v ithin the several States. At the sametime, I wish to emphasize the essential need for the equalization of the
treatment of all children and adolescents in our country, those whoattend public and nonpublic schools.

H.R. 16141 is a commendable step in the direction of equalizing the
educational opportunities of all young Americans, without regard to
race, color, creed, ethnic origin, or other consideration.

It deserves the support of all the respresentatives in our Congress.
As an educator and as a parent, I endorse enthusiastically H.R. 1614.

Thank you very much for the opportunity to present my positionon this crucial question.
Mr. CAREY: Thank you, Mr., Brickman. The gentleman from NewYork.
Mr. CONABLE. Thank you, Dr. Brickman. I think we all share

your concern that children not become creatures of the state, I think
we also share sonic concern that private schools not become creaturesof the state as well.

In your study as a student of comparative education and the history
of education, I wonder if you have found examples where the granting
of this kind of modest government recognition to the private school
system has lead to some degree of government controls or setting of
standards, perhaps in other countries.

I think you could easily conceive on an intellectual level that theold saying, "He who pays the piper calls the tune" is something we
should concern ourselves with in starting down this path of tax credits.Admittedly, this is a more moderate course than thai, of institutionalgrants.

Can you tell us if you have found examples where the granting of taxcredits has lead to this?
Air. BRICKMAN. If I may I would like to answer the two parts of

your question, and I hope I will cover this point as well. In many



298

States, perhaps in all States, the constitutional control of education
lies within the State power.

In other words, regardless of whether the institution is public or non-
public, it is controlled already without a penny being given by the
State, It is already under the legal control. You cannot open a school,
even a theological school, and get accreditation, without getting from
the State authorization to act as a corporation or some other legal
manner.

The private school i-, already under the control of the State. As a
principal once of a private school, I was approached by an official of
the New York State Education Department; and he asked if he might
visit the school.

If I had suid no, he probably would have gone away. But, I felt that
there was control over me, so I did not give the State authority any
excuse to think I had anything to hide within my school.

In regard to what other countries, Mr. Congressman, in one of the
most admirable democratic country that we have in our world and that
has been maligned, I would say most maliciously this morning, and I
refer to the Netherlands, there is no distinction between public and
private in education.

The state contributes funds to schools that are either secular or
oriented toward a religion or oriented toward a particular educational
philosophy. The state, that is the ministry of education and science in
the Netherlands, controls education, but not that portion of education
that deals with the particular philosophy of that school.

The state requires good results that will benefit the entire nation,
but it does not tell the schools how to do it. I would say that, on the
basis of the experience of various countries where I have made studies,
the funds have been used to advance the school and the nation as a
whole, but there was no control with regard to the peculiar views of
the philosophy of the school,

Mr. CONABLE. Your answer would be then that you are not con-
cerned that this would lead us toward a greater degree of regulation
because, of course, nothing is to be gained if we make simply another
public school system out of the private school system.

Mr. BRICKSIANt Precisely. If I may add, Mr. Congressman, on the
basis of our historical experience with the Morrill Act where the
Government has given funds to universities and where there has not
been any recorded, to my knowledge, any attempt at controlling the
inner policies of the universities.

In fact, I do not believe any of our Congressmen present are from
Wisconsin, but in the State of Wisconsin, in the beginning of the
century, although the university was getting money from the Govern-
ment, nonetheless, when it was a problem of academic freedom, the
State and university prevailed, and nobody said anything that would
force them to knuckle under to any pressure from any governmental
source, whether Federal or State.

Mr. CONABLE. Now, may I ask another and different sort of ques-
tion here? In your studies have you learned of any situation where
this kind of tax credit, particularly a refundable one, one involving
tax remission for those who do not pay an income tax, and therefore,
would not be able to claim the credit unless they get a grant, some-
thing which some of us were surprised to find the administration



299

supporting earlier, have you found any situations where this practice
has been subverted by the institution sponsoring the private school
:;o as to create, in effect, a subterfuge for diverting public money
into the institution itself?

This is again a possibility. A church, for instance, which did not
have a school previously, could set one up with modest curriculum
solely for the purpose of gathering additional contributions under-
written by the Federal Government.

Can you see that possibility ever eventuating? Administratively,
it is remote.

Mr. BRICKMAN. Well now, Mr. Congressman, in my foreign experi-
ence, I find that the tax credit plan is unique. Foreign governments
give grants to institutions. The institutions are responsible for the
disbursement of funds in terms of the purposes as given by the
government.

Mr. CONABLE. Is that so? Is our interest in tax credits a reflection
of the large number of taxpayers we have?

Mr. BRICKMAN. I would not be surprised at all. I think it is the
spread of the economic capability. You referred to the possibility of
institutions, fly-by-night or overnight, opening up with modest
curriculum.

Mr. CONABLE. We have seen this in the past with respect to the
GI bill.

Mr. BRICKMAN. Yes; but they were stopped. There were controls
to stop any kind of these things.

Mr. CON:.13LE. It involves tie setting of standards.
Mr. BRICK MAN. Yes; standards there should be. But I am sure

that the Congressman will recall in the past few weeks, the revelations
in the New "York Times and other newspapers of the so-called diploma
mills, and the attempts made by the States, hopefully in coordination
with the Federal Government and tax laws, and so forth, to stop
any unauthorized and certainly phoney institutions.

I think it is the right of the State to insist on educational standards
without imposing any control of what is necessary for the integrity of
the educational process.

Mr. CONABLE. So your answer in general is that you see in this
mode of recognition of private schools by the Federal Government
no real chance for abuse nor any great problem of control; is that
correct?

Mr. BRICKMAN. Actually, I see it not as a question of schools. I
see it as aid to the individuals, as aid to education. As the chairman
said earlier, and in the title of the bill, education is something that
the parents and children are involved in, as well as schools.

I think of it primarily as the aid to parents and f.hildren, rather
than schools because the aid will be very limited, and schools certainly
need a great deal more than that.

Mr. CORNLtN. You were about to yield to me awhile ago.
Mr. CONABLE. I yield.
Mr. CORMAN. We were speculating as to why we were working with

tax credits. I was wondering if it is the first amendment that, makes us
unique.

Mr. BRICXMAN. Are you asking me, Mr. Congressman?
Mr. CORMAN. I was trying to help my colleague.
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Mr. CONARLE. I am sure Professor Brickman can testify to that
better than I.

Mr. BRICKMAN. No; I do not know. I know that we are unique in
many respects as a nationa: educational system. While we like to
introduce some of the practices of other countries, some of the prac-
tices in England, at the same time, foreign countries are taking many
of our own practices and introducing them into their system.

So, there is a constant interchange. But, I have never found any-
thing as strong ae our double-barreled first amendment guaranteeing
the integrity against any imposition by any kind of religious establish-
ment, and at the same time, ,guaranteeing the integrity of the in-
dividual and his practice of his belief. That includes the education of
children.

Mr. CAREY. Would I be correct, Dr. Brickman, in saying that it is
due to our dedication to the principles of the first amendment that
authors of bills of this kind have listened to the Court in its interpreta-
tion of the first amendment, and have drawn their legislation to follow
the guidelines newly laid down by the Court?

For the first time, we have had guidelines on the application of the
first amendment to educational matters, so that the legislation will,
in all respects, conform to the Court's interpretation of the first
amendment.

Mr. BRICKMAN. I agree with that, Mr. Chairman, thoroughly.
Mr. CAREY. To avoid any notion of enriching the coffers of any

religious institution, would you favor safeguards in the legislation so
that the tax credit could not exceed a given amount of the cost of
education in a given institution? In other words, if the cost is $150
and I don't know anything you can get for $150 in any schoolbut
if it costs $150 to educate a child and the credit were $200, there would
be a theoretical bonus to the institution of $50. I don't know of any
case where you can educate a child for $200. In the State of Mississippi,
the amount is $580 per pupil in the public schools.

Let's assume that the cost of the nonpublic schools was about half
the cost of the public schools. In that case the cost of a nonpublic
school child in Mississippi might be $250. Would you say then that
the tax credit could never exceed, say, 75 percent or 50 percent of the
estimated cost of education in the nonpublic school so that it would
always require the institution to make a contribution toward the
education of the child and it could never be used as a bonus to the
institution to receive some religous benefit? What do you think of that
safeguard?

Mr. BRICKMAN. I think in line with the discussion we had before and
in connection with the constitutional principles it seems to me, that
this is an aid toward alleviation of difficulties that come up in families
toward the education of their own children along the lines of their
own philosophy, and that the institution per se should not get the
grant,

Mr. CAREY. They may not get the mint, but the tax credit should
never be so sizable that it could constitute an inducement to an in-
stitution to build more schools or increase enrollments, because they
would be getting a benefit based upon the additional enrollment.

Mr. BRICKMAN. I think the prime benefit should be to the parents.
I don't think of it as helping the institution.
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Mr. CAREY. To make sure it would not help the institution if therewas a limit, carefully drawn legislation.
Mr. BRICKMAN., I think that might be reasonable.
Mr. CAREY. I am thinking of doing anything possible to t.cie outany position that the Congress is undertaking aid to religion.,Mr. BRICKMAN. Exactly.,
NIr. CAREY. You are in the field of international education, aexpert of that field and an editor of a periodical. I note that you didspeak to your international experience.
Mr. BRICKMAN. Yes.
Mr. CAREY, I listened to references made to the Netherlands. Asone who was involved in World War II to free the Netherlands fromthe domination of the Nazis, I found that the people were verystalwart in their dedication to their country. I don't look upon theNetherlands as an example of a country which is not free.Mr. BRICKMAN. If anything, if I may criticize you, you are a bit toodefensive with regard to the Netherlands.
Mr. CAREY. I had to defend them physically.
Mr. BRICKMAN. if you would become more open and say it is anexcellent example of people with deeply differing principles, RomanCatholics with differing views, three types of Calvinists, seculars,atheists, Orthodox, and different types of Jews, all maintainingseparate philosophic education! existence, joined together to make theNetherlands an example of harmony, and to prove that differencesflirt take place among individuals and groups can 1,,s usednot onlydo they not prevent, but they add to the strength of the Nation, andthey stood up, as you recall, against the Nazis.

They will stand up against any American philosopher who will saythat they are not democratic. I presh ed over a meeting in The Hagueexactly with this type of group of four or five professors, rectors ofinstitutions with varying philosophical dispositrms. They disagreedvery violently with each other over different principles, but when theAmerican philosopher got up and said, "You neople are not demo-cratic," they closed ranks and rejected his cha4e.This is what the Dutch have always done. It hurts me very much tohear some of our presumed experts in comparative politics and com-parative law say out loud that the Netherlands is not a democracy.I think they are.
Mr. CAREY. I don't know that the testimony went that far, but itcertainly was critical of the system in the Netherlands. I can onlynote, from my experience as an observer of the development ofreligious freedom in my own church, that those who demanded thatthe heretofore highly constructed Church of Rome be liberalized andthat freedom of conscience and religion be required in all ways wereleaders of the church from the Netherlands.

So evidently the Dutch are not moving in the direction of religiousrestrictions. They are moving in the direction of freedom of religion.It has also been a favorite tactic of some w'tnesses to .iay that thisbill would bring on the strife that is going or. in Northern Ireland.I was in Northern Ireland this time last year and I fouild that one ofthe bonds holding people together and preventing all-out civil warwas the quiet discourse among educators and churchmen of differing
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faiths attempting to make the people respond to the needs of the
majority and bring about peace.

I found it difficult to place the blame for the strife in Northern
Ireland upon the Northern Irish school system.

Mr. BRICKMAN. I don't think it is a wise statement that I heard
someone say this morning. If we just look at England, which supports
different types of schools

Mr. CAREY. You are anticipating next point. The system in
Northern Ireland is not unique to Northern Ireland. The Northern
Irish school system as such is part of the same school system of all
other parts of the United Kingdom. In the United Kingdom, although
it has a state-church, provision is made for support and subsidy of all
other religious faiths which maintain separate school systems. So if
we argued that all of Northern Ireland's problems stem from the
school system, it would have to be explained why the people all over
the United Kingdom are not at each other's throats because they
have the same school system.

Mr. BRICKMAN. And the Irish Republic.
Mr, CAREY. That's right. Isn't this true also? I was in Israel in

January and I found to my surprise, although it is a state which has
a religious foundation, the Government makes provision for those
who are not of the Hebrew faith to have an opportunity to attend
schools of their choice, I would like to have any witness come before
this committee or any committee of Congress and say Israel is not a
democratic state.

Mr BRICKMAN. May I add, I was asked by the U.S. Office of
Education several years ago to make a study of education in the
State of Israel. I visited state-financed Islamic schools, state-financed
Christian schools and both for Arabs and other Christians, as well as
three or four types of Jewish-Israeli schools.

I traveled to all kinds of schools with ministers and with directors
general of ministries, and saw the give and take even in some of the
schools that went on and the encouragement of diversity without
control by the central government.

Mr. CAREY. Well, I am one of those who has to confess that one of
the few cases in which I voted for direct aid to institutions was in the
foreign aid bill, which provided for aid to schools in Israel. We have
made direct grants in the foreign aid bill to institutions in Israel
where religion is taught. So it seems that the interpretation of the
first amendment has not been applicable to the expenditure of U.S.
funds overseas.

It is curious that although we do not apply it to non-Americans, we
deny to Americans the same right to attend religicus institutions that
we give to our friendly neighbors in other countries. It is a curious
working of logic---or lack of logic.

You are in the field of higher education. I have heard again that
legislation which is directed to the assistance of chidren in nonpublic
schools pose a threat and grave danger in that it would undermine and
otherwise subvert the strengths of our public school system.

None of us wont to do anything that would impair the public
school system. I wonder if you can explain to me how it is that we
hear the charge consistently leveled that such legislation will under -
mine the strength of our public school system, yet in the higher educa-
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tion sector we have had Federal aid as far back as the Morrell Act?This aid to higher eduction has been distributed on a generous basisto schools and institutions for the construction of academic facilitiesand dormitories. In my experience as a former member of the Educa-tion and Labor Committee, I found that the higher educational peopleand the public educational people consistently came together andstated they both needed support as reciprocal strengths.
Can you explain why that exists in higher education and why wehave to be concerned as we are about a similar approach to elementaryand secondary education?
Mr. BRICK MAN.; Well, higher education is a field where institutionsare mutually dependent on each other. The University of Pennsyl-vania graduates individuals who become professors in other institu-tions. We draw upon them and the other institutions for our staff.'e cooperate with each other in cooperative ventures. As a memberof a private institutional faculty, we don't see any threat by Pennsyl-vania State University, nor do they pose any threat on our part. On theelementary segment of the educational level, I look upon our schoolas a national educational system rather than as a public educationalsystem.
The national educational system comprises public and nonpublicsectors, both of them cooperating in a national purpose and as suchthey also help each other. For example, graduates of nonpublicschools serve in various capacities in the public educational system,and I will say vice-versa, so these are intertwined.
The Government has wisely helped higher educational systems notonly since 1962, but my recollection goes back to the 1830's wherethis Congress voted grants to two. institutions, one Presbyterian andthe other Catholic, George Washington and Georgetown Universities.So we have along history of national aid,If I can go back even to George Washington, who set aside hisown funds for the establishment of a national university here inWashington, we have had all these traditions of cooperation betweengovernment, public, and private institutions. This is something Iwould like to see on the elementary and secondary educational leveland I think this bill would be helpful in that regard.I don't see separaionism, but cooperation and mutual help. Idon't have any suspicion, as a private school man, of this type ofpublic school people. I have taught at various times at the Universityof California at Los Angeles, University of Illinois, University ofWyoming, City University of New York, as well as in Loyola Collegein Baltimore. I have lectured in all kinds of institutions and I don'tfeel any suspicion going one way or the other and I think this is thespirit that this bill will help to foster, of cooperation.

Mr. CAREY. Thank you very much. We appreciate your testimony.The committee will stand adjourned until 10 a.m. in the morning.(Whereupon, at 3:47 p.m., the committee adjourned, to reconveneat 10 a.m., Thursday, August 17, 1972.)
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TAX CREDITS FOR NONPUBLIC EDUCATION

THURSDAY, AUGUST 17, 1972

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,

Washington, D.C.
The committee met at 10 a.m., furs-tant to notice, in the committee

room, Longworth House Office Building, Hon. Wilbur D. Mills
(chairman of the committee) presiding.

The CHAIRMAN. The committee will please be in order.
Our first witness this morning our colleague from the State of

New York, the Honorable Thaddeus J. Dulski. We appreciate verymuch having you with us and you are recognized.

STATEMENT OF HON. THADDETJS J. DULSKI, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEW YORK

Mr. Mimic'. Thank you, Mr. Chairman.
Mr. Chairman, I appreciate your giving me this opportunity to

express my views on tax help for families facing the skyrocketing costs
of elementary and secondary education.

For the record, Mr. Chairman, I am Thaddeus J. Dulski, Repre-
sentative for the 41st Congressional District of New York.

On last May 18 I introduced H.R. 15065, now pending before your
committee. This bill would amend the Internal Revenue Code of 1954
to allow a credit against the individual income tax for tuition paid for
the elementary or secondary education of dependents.

A somewhat similar tax credit proposal is included in H.R. 16141
which our colleague from New York, Mr. Carey, has introduced with
cosponsorship by the chairman and other members of the committee.

The bill by Mr. Carey and his cosponsors goes beyond a tax credit
and, while your committee is considering this subject, I believe the
expanded approach is in order. Indeed, I am today joining you gentle-
men as a cosponsor of the concept of H.R. 16141. I will drop the bill
in the hopper this afternoon.

My concern has been focused in particular on the endless increases
in the cost of grade and high school education for our children in
private and parochial schools.

I speak as a parent who has been through the mill, so to speak
and by my own choice. I further speak as a former city legislator who
saw this mounting problem years ago and attempted then to pave the
way for some relief.

As a parent I have been fortunate to be able financially to send all
my children to parochial schools and to pay their tuition. But what of

(305)
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those many thousands of parents who cannot afford the full burden of
tuition today and yet would like to exercise their option, to send their
children to nonpublic schools?

Before I came to Congress, I was a member of the Common Council
of the City of Buffalo, N.Y. In our city, unlikemany others, the school
budget is part of the city budget. It is not handled as a separate tax
item. I realized even then the crisis -which was developing in the cost
of operating the parochial schools. I was aware, too, that without
those parochial schools our city budget would literally go through the
ceiling.

I arranged a meeting with the head of the local parochial school
system to discuss the overall situation and to see what we might do
about it. I suggested that, before the situation got completely out of
hand, the diocese should apply for school aid from the city and the
State.

My logic then, as it is today, is that it is only fair that the people
who are helping to hold down the public school budget should receive
at least some help in return. We had a full discussion and I offered to
prepare such legislation as might be necessary. After consideration,
the school officials notified me that the church hierarchy had decided
against seeking any school aid at that time.

I said then, and I say again now: If our nonpublic schools in Buffalo
were to remain closed in the coming school year, there not only would
be fiscal chaos in our city but also our public school system would
become a shambles.

Property assessments already are at the full level of taxation. If the
public school system had to take on the job of educating pupils now
in nonpublic schools, local tax rates would have to be increased tre-
mendously to meet the additional costs.

Actually it is really a humanitarian gesture on the part of the
Buffalo Diocese to keep its schools open. Frankly, for my own part,
if there isn't a breakthrough on aid for nonpublic schools, then I am
prepared to see them closed down so the impact of their contribution
to the local budgets can be realized fully.

The old argument on separation of church and state has led to court
rulings on Government aid, which to my mind are ridiculous. The
courts complain of their heavier caseload because of new legislation,
but they ignore the problems they create for themselves by opening
Pandora's boxes time after time.

The matter of direct aid for nonpublic schools is not within your
committee's province, of course, but it has a direct bearing on the
pending legislation.

In order to try to meet rising costs nonpublic school systems are
being forced to raise their tuition rates. Tuition rates in Buffalo have
been rising steadily and our diocese faces a huge $1.5 million deficit
this fallthat's before the school year starts. Nevertheless, the diocese
just last week decided to go ahead with the 1972-73 school schedule
without change. Incidentally, $1 million of that $1.5 million deficit in
the Buffalo area stems from a court injunction barring State aid for
so-called "mandated services."

The Buffalo diocese of eight western New York counties has 33
parochial high schools serving 16,000 students, and 178 elementary
schools serving about 50,000 students. As I said before, I hate to think
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what would happen to our local public school system if the diocese and
its parishes were forced to close down our parochial schools.

I am not here to make the case for private and parochial schools.
What I do seek is a reasonable Federal tax credit for the families who
are paying tuition for their children. The Carey bill and my bill call for
a tax credit and that is, indeed, the only fair approach.

Our formulas differ. Mine has a higher maximum, but I believe the
allowance should be no less than the $200 maximum which is provided
by the Carey bill.

Mr. Chairman, the need for tax help for these families, in my opinion,
is very real. I am delighted that your committee has called these
hearings to explore the ramifications, and I am hopeful that legislation
can be enacted promptly to deal with this very pressing educational
and social problem.

With your permission, Mr. Chairman, I would like to include as part
of my remarks some timely data on the diocese of Buffalo schools
which may be of interest in your deliberations.

Again I want to thank you for giving me the opportunity to appear
before your committee. I am open to any questions you may have.

The CHAIRMAN. We thank you, Mr. Dulski, for coming before the
committee. We know you have a busy schedule yourself. Without
objection the material appended to your statement will be added to the
record at this point.

(The material referred to follows:)

EDUCATION DATA FOR DIOCESE OF BUFFALO, N.Y.

For diocesan high schools, the tuition rate has increased from $150 per pupil per
year in 1967 to $400 per pupil per year in 1971., Tuition for private secondary
schools in the diocese varies from $400 to $850 per year.

The tuition rate for most parochial grade school students in Buffalo ranges from
$60 to $150 a year. A few schools charge only a registration or supply fee ranging
from $10 to $25 per pupil.

In the same period, the operational budget for diocesan high schools increased
from $3,043,755 in 1967 to $4,706,985 in 1971. The teacher salary schedule for step
one, a bachelor's degree, increased from $4,600 in 1967 to $6,400 in 1971.

Diocesan high Schools had 13,293 students in 1967, reducing to 9,600 in 1971,
when the diocese closed four schools. Private parochial schools, which have their
own budgets and are not included in the diocesan budget, had a population of
6,643 in 1967 and 6,224 in 1971. The staff consisted of 660 religious and 444 lay
teachers in 1967, and 511 religious and 541 lay teachers in 1971.

As for diocese elementary schools, there were 73,964 students in 1966, and 52,630
in 1971, a 28% decline. There were 1,367 religious and 1,003 lay teachers in 1966,
with 915 religious and 1,219 lay teachers in 1971.

On the average, 62% of a parish budget is used to maintain its schools.

Mr. CONABLE. I would like to greet my friend and neighbor from
Buffalo and to thank him for the representation he gives to our area.
We are proud of his service here.

I would like to ask you, Mr. Chairman, it was not too long ago that
that there were more people in private schools in Buffalo than there
were in the public school system. I assume because of closings of the
private schools that statistic has changed somewhat in recent years.

Is Buffalo still unique in the number of private school students who
get their education from parochial schools in particular?

Mr. DULSKI. No, the number is large but is declining because of the
higher tuition. Sonic years ago the tuition was only $75 for a semester.
Now it is up to $250, of which the parish pays $50. The parents pay
$200.
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Mr. CONABLE. Has attrition from the private schools been one of the
major reasons that the school tax rate has been moving up so rapidly
in Buffalo?

Mr. Du ism. I would say so.
Mr. CONABLE. Thank you, Mr, Chairman.
The CHAIRMAN, Mr. Carey.
Mr. CAREY, I just want to join my colleague from New York, Mr

Conable, in extending a warm welcome to my classmate who came to
Congress with me in 1960 and who has demonstrated through the last
12 years a strong and very dedicated position of support to all aids to
education. He has been one of the most eloquent and very effective
members in passing many of the education bills that we have enacted
in the last 12 years. I am pleased to see him here today as the first of
our class to become a chairman of an important committee of the Hou Se
of Representatives.

It is inspiring that you can take time from your important committee
duties to give us the benefit of your experience and recommendations
on this bill.

Thank you, Mr. Chairman.
Mr. DULSKI. Thank you, Mr. Carey. I just want to correct you. I

came in 1958. That is probably the reason I am chairman of a
committee.

Mr. CAREY. I think you are chairman of a committee because regard-
less of the seniority system the good always comes to the top

Mr, Du Lsxi. Thank .you.
The CHAIRMAN. Again we thank you for a very fine statement.
Mr., DuLsxt. Thank you.
The CHAIRMAN. We are pleased to have with us the Honorable Fer-

nand .1. St Germain. our colleague from the State of Rhode Island.
You are recognized and you may proceed.

STATEMENT OF HON. FERNAND J. ST GERMAIN, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF RHODE ISLAND

Mr. Sr GERMAIN. Mr. Chairman, Congress must protect and encour-
age the private option without weakening our commitment to public
education. II.R. 16141, which I cosponsored, would meet both these
goals through its tax eredit proposal and its public education equaliza-
tion plan.
The bill would provide effective constitutional aid to the parents of

the 5 million children attending private. nonprofit elementary, and
secondary schoois across the Nation today. Tax credits would aid those
families who are paying taxes to support public schools and at the
same time paying tuition to send their children to private or parochial
schools

H.R. 16141 would also strengthen our public schools by establishing
Federal minimum standards for pupil expenditures. Students inevery
State would he given an equal opportunity to obtain a quality educa-
tion. In addition. schools would no longer have to depend on local
property taxes as their primary source of revenue. This would keep
property taxes from rising so rapidly and it would uulirectly benefit
all taxpayers, whether or not they have children in school.
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I am convinced that this legislation is a practical and farsighted
answer to the serious financial and constitutional questions now facing
our schools.

Without this tax relief there will be a continuing deterioration of
our nonpublic school system and an increasing burden on the public
schools. In Rhode Island alone 25 nonpublic schools have closed in the
last 5 years. Nationally, 413 schools have closed since 1970.

The main purpose of the tax credit is to lower the cost of education
to the students' parents. The benefits in this bill are geared primarily
to help lower- and middle-income taxpayers who make up a majority
of parents sending their children to nonpublic schools.

This bill would provide substantial tax relief for these parents with
tax credits for 100 percent. of tuition up to $200. In most cases H.R.
16141 would cover all tuition at the elementary level and more than
half the cost of tuition at church-supported high schools.

At the elementary level the majority of parochial school students
were charged tuition between $100 and $200 during 1971-72, accord-
ing to the National Catholic Education Association. High school fees
averaged $347 a year for the same period. 'I lie NCEA represents ap-
proximately 85 percent of the Nation's private, nonprofit elementary
and secondary schools.

In my opinion passage of this bill will effectively assist both parents
and nonpublic schools while strengthening our whole educational sys-
tem. I believe history will consider this legislation a landmark in our
efforts to achieve an educational system that does in fact offer equal
opportunities.

The CirmintAx. The committee thanks you for your fine statement.
Are there any questions? If not, thank you again.

Our next witness is Dr. A. C. Janney.
Dr, Janney, we welcome you to the committee this morning. We will

ask you to identify yourself by giving us your name, address, and the
capacity in which you appear.

STATEMENT OF A. C. JANNEY, PRESIDENT, AMERICAN ASSOCIA-
TION OF CHRISTIAN SCHOOLS

Mr. JANNEY. Thank you, Mr. Chairman.
I am A. C. Janney from Miami, Fla. I come to represent the Ameri-

can Association of Christian Schools.
The CHAIRMAN. You are recognized.
Mr. JANNEY. I am delighted to be able to present the views of

the American Association of Christian Schools before this distinguished
committee. We feel we have a first-line interest in the proposed
legislation because of the number of our patrons who will be signif-
icantly affected by the outcome of what the Congress does in this area.

I should like to summarize my complete statement, which has been
supplied for the record.

The CHAIRMAN. Without objection, your entire statement will
appear in the record and you ma) proceed.

Mr. JANNEY. I would like to offer an addendum at the end of it,
appendixes I and II.

The CHAIRMAN. Without objection that will be included also.
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Mr. JANNEY. To provide the committee with just a brief back-
ground on the AACS I will take just a moment and outline our
history and purpose.

The AACS presently is still in the process of organizing itself on a
national scale. Previously statewide associations have been formed for
the purpose of giving a cohesive voice to what po-,sibly is the most
rapidly growing segment of nonpublic education in America today.

The Christian da3-school movement, as it has been known in the
past, has experienced a phenomenal growth in the past 5 to 10 years.
'Many evangelical, fundamental church members have become in-
creasingly concerned about the accelerating slide into atheism, ma-
terialism and humanism that has taken over the mood of public
education in the wake of court decisions removing prayer, Bible read-
ing and in some places even the pledge of allegiance from public
classrooms.

In the vacuum created by the removal of these important exercises
and fundamentals from our public schools has come avowing student
rebelliousness against all authority whether it be civil, parental, edu-
cational or spiritual. The natural result is an erosion in the educational
process. Where discipline and respect for authority has been arti-
ficially removed by judicial fiat the inescapable result is a break-
down in the educational authority and the ability to maintain an
atmosphere in which education can take place

As an aide, Mr. Chairman, I might say that as a pastor I find there
are many, many other detrimental results that flow from this in
addition to the educational breakdown, but that is not the subject of
these hearings.

In my own State of Florida more than 45 schools have banded
together in the Florida Association of Christian Schools for the pur-
pose of helping to standardize academic credits, assisting in teacher
placement, providing organizational and administrative helps to new
schools, as well as assisting government officials in Florida in deter-
mining what the needs and wishes of our patrons are in relation to
State educational policy.

This same story can be repeated in other States such as Maryland,
Michigan, and Texas; as many church-related groups and some non-
church-related religious groups have formed their own schools to
take over the education of their children. In the main most of these
have been formed because the parents have shared the concern that
their children are missing an essential part of their education without

the spiritual, mental, and physical discipline that has been largely
deleted from the public education available to them.

Presently in the national organization there are more than 18
State organizations either already in the organization or in various
stages of joining. We estimate that by the end of the year there will
be approximately 400 schools in the AACS, representing a total
enrollment of around 100,000 students in 23 States.

The question naturally arises, "Why another scholastic organiza-
tion?" It is quite true, Mr. Chairman, that there is possibly no more
fragme,lted field in America today than education. However, we feel,
and obviously the administrators and parents of enough of these
schools feel, the need to have a distinctive voice being heard on the
American scene today that represents some of the good and positive
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aspects of what is going on in the educational arena. As the very
fact these hearings have been called to consider proposed relief legis-
lation to public and private schools attests, there is much to be
troubled about in the educational scene. We think our segment of the
education spectrum is a bright and hopeful trend in America and we
would like to make our views known to the committee.

As an addendum at this point I would like to suggest it has been
mentioned that schools are closing across America, the private schools.
In our particular sector we are probably opening one school a day as
other schools are being reported to be closing at that rate.

We are more concerned with the problem of too much help than
not enough.

We rather fear the hand that Uncle Sam holds out may conceal a
club, a club of eventual control. As a general rule our schools have
done quite well in providing quality educationmeasured by any
standardat moderate -to -low cost, with no other aid than that
afforded under the existing tax laws.

On the other hand, we have found in several States .efforts to bring
all private schools under some sort of State control. Wherever we
have met this we have stoutly resisted it.

As a matter of opinion, Mr. Chairman, looking at the record of the
public administration of schools through the eyes of some who have
advocated that approach, we are inclined to agree with Daniel P.
Moynihan writing in the New York Times on January 10, 1972,
concerning the quality of public school education when he said:

If anything, they (the facts and conclusions of the Coleman report J. S. Cole-
man, Johns Hopkins University 1965-66 of NYC Schools) diminish ful iher heextraordinary weak influence which school "inputs" such as per-Imp:1 expendi-ture seem to have on educational "outputs." One contributor cohLluded thatgiven the state of our knowledge the least promising thing we could do in educationwould be to spend more money on it.

Measured by any reasonable standard, Mr. Chairman, we think
that the effort of government to "improve" education, particularly
over the last 20 years, is not a very good one. We think parents and
the public in general are beginning to realize that and are expressing
it at the polls.

Taking aid from a "friendly" elephantno matter how well-
intentioned the aid isone is likely to get crushed.

Primarily for that reason, Mr. Chairman, we would like to commend
you for the approach taken in this legislation to the avenue of assisting
the nonpublic education patron. Not the school, but the patron of the
school.

If there is one thing everyone in America is in agreement on, it is
the proposition that the American taxpayer is loaded down and
presently overburdened with the costs of government at every level.
This reaction is most likely to be felt at the local level as evidence
by the fact that local bond issues to finance schools have been turned
down with increasing frequency.

The President's Panel on Nonpublic Education found that since
1965, when 74.7 percent of the bond elections voiced approval;
the percentage has dropped in 1971, to only 46 7 percent, and shows
every evidence of continuing to drop. There is no question in my
mind but that this trend reflects increasing parental disenchantment

113.193 0 - 72 - pt.2 - 2
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with the quality of public education and their decreasing willingness
to maintain or increase support for that system.

Be that as it may, however, we are concerned with improvement of
the situation relating to our patrons' ability to exercise the right of
choice in educating their children as they see fit. This is a constitu-
tionally guaranteed right, affirmed most recently in the Supreme
Court's decision to allow members of the Amish religion to follow
their own educational beliefs even though there may be State legis-
lation standing in the way.

This is a very important matter with us, Mr. Chairman, because
it provides the foundational rationale for the very existence of our
kind of schooling.

On that point, may I take just a moment to inform members of the
committee concerning the philosophy of education followed by mem-
ber schools of the AACS.

As appendix I to my testimony I shall include a copy of the state-
ment of faith which embodies the essentials o: the religious beliefs to
which our member schools subscribe. As I say, this includes the beliefs
held in common. Some schools and some churches, as the sponsoring
organizations, go beyond this in particular theological areas. The pur-
pose of our organization is not to form them into a common mold,
but to stand upon common ground together.

There are schools in our association which predate the 1954 Brown
decision by the Supreme Court. Many more schools were formed long
before the United States recently began the massive busing programs
enforced by the Justice Department. Our AACS schools are scattered
geographically- from one end of the United States to the other, and
while many of them are in the Southeastern section of our country,
there are many in the Midwest, Western, and Northern parts of our
Nation also. We have schools with Negroes, Spanish extraction,
Italian-American, and other minority students making up a signifi-
cant portion of the student body and we have schools in which this
is not the case. You would find the same situation if you took a cross
section of prep schools or military schools or special education schools
across the country.

In other words, Mr. Chairman and members of this committee, I am
saying that ours is not an organization which was formed in reaction
to any Government policy other than the general degradation of
spiritual and moral discipline in the public schools which we feel has
adversely affected their ability to educate.

Mr. Chairman, I think you and all those in the Congress are to be
commended for bringing this matter again before the American people.
What is most appreciated is the obvious desire and sincerity you have
to do something to relieve the problem and the pressure. Obviously
the problems as they exist today have not been largely laid at the
door of Congress and that is the reason for my point of caution. It
would appear to me that you have enough problems laid at your door
as it is. Were I in your place., I would hesitate to embark on yet another
tortuous track.

By this I am referring primarily to the problems you are attempting
to solve under title I of the proposed bill. We have discussed this 1 art
of our testimony at AACS most thoroughly and finally decid,t1 to
comment even though it is not our primary field. Our comments
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therefore on title I are from the standpoint of being taxpayers rather
than recipients of tax-supported schooling and we shall confine them
t:. the latter part of our presentation.

WP have already alluded to our belief that many American tax-
payers are becoming increasingly disenchanted with the prospects
neld out by continuing trends in public education, We will not belabor
the point.

Further, we feel the cost of supporting the school system financed
by taxation is becoming so prohibitive that taxpayers are beginning
to revolt, and we have already taken note of the statistics on that.

Additionally we find that factors such as the increasing militancy of
teachers' unions, indeed the very existence of unions in a field claiming
professional status contributes to public school dissatisfaction. Gov-
eminent intrusion to break clown the concept of neighborhood schools;
Government policies in which the "we know what's good for you
better than you do" syndrome is preeminent; all these, we feel, serve
to bring many parents to the point of being willing to sacrifice to pay
for schooling for their children over and above the tax support they are
forced to give to public schools.

We think it is high time this double burden being borne by consci-
entious members of the American society should be lifted and wish to
commend the committee for its efforts in this regard.

We fully re,,,ize, Mr. Chairman, that proposals similar to this one
have been kicking around Congress for more than 20 years. I am in-
formed that more than 150 bills in this general area have been intro-
duced this year with more to come.

Why is the situation different now?
We believe the factors mentioned above are more .powerful now

plus the essential fairness of the American people is coming to focus nn
the problem, This will, I bel'Jvc, make good elements contained in
your bill a part of the body of law in the near future.

You have chosen the best available avenue, I believe, in seeking to
provide the tax relief at the point where the most pain has been in-
flictedin the taxpayer's own pocket.

Under the IRS Code, deductions and credits are intended to es-
tablish greater horizontal equity by allowing for special burdens
whether undertaken voluntarily or by circumstancesand to encour-
agr rivate investment in activities which are deemed in the public
good.

Special burdens are exemplified by deductions allowed for medical
expenses, casualty losses, State and local taxes, and interest payments.
Examples of incentives to invest in societal activitic, are donations
to religious, charitable, and educational institutions ;, yell as invest-
ment and retirement credit. These adjustments are ...tot allowed or
disallowed on the basis of whether a decision was made voluntarily or
imposed accidentally.

For instance the property taxes one pays, depends upon his choice
of a place to live;' a medical deduction is allowed for a ,:unple first aid
treatment or the choice of extensive repair surgery; a person may bor-
row to buy a car and deduct the cost of his interest payments, or he
may forego the purchase and the deduction.

It is clear that if a justifiable reason exists for a taxpayer to assume a
particular obligation, such as the adoption of a child, he is thus en-
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titled to adjustment in his taxes. So it is perfectly logical to assume
that tax credits for nonpublic school education should carry with them
similar adjustments.

The credits further have the advantages of relieving the burden of
millions of taxpayers who do not choose to send their ren to pri-
vate schools. Pupils in private schools require no increases . tax levies.

Two aspects of the bill as proposed trouble me in the light of thn
foregoing rationale for allowing a credit. First, why is only a portion
of the tuition cost allowed as a credit? I understand its function as an
incentive, and that perhaps there is some justification for holding
down unreconable charges, but it would seem to me that a far more
equitable yaisistick to use would be something in the nature of the per
pupil expenditures allowed in the public sector.

I know of no school able to do anything like a competent, job in
educating its pupilsif it is attempting to run on its income and not
on endowment or donationswhich is charging tuition in the range of
the $200 allowance proposed by the bill. The more likely figure would
be twice that and we would recommend a credit of up to $500 for
tuition be allowed.

Second, why is the allowance only made for nonprofit schools?
I have not made an exhaustive study, but in the AACS membership
I would suppose that well over 95 percent of the schools are nonprofit
organizations. But I fail to see the reasoning that would allow a parent
sending his child to one religious school to adjust his tax bill, and dis-
allowing the same adjustment to an equally dedicated parent who is
interested in his child's education even though the school may have
been set up in some proprietary manner. We allow medical deductions
for payments made to nonprofit hospitals or corporately owned nurs-
ing homes; we do not disallow a doctor's bill if he happened to make
a profit on his practice last year.

We would recommend the term "nonprofit" be stricken from (sec.
201) sec. 42(c)(1) line 8 of the committee print of the bill ; as well as
lines 17, 18, and 21-23 be deleted.

I realize that it would be presumptuous for me to attempt to ex-
plain to this committee of experts the benefits of the credit versus
the deduction approach to aiding the taxpayer. For the man in the 70
percent tax bracket a deduction becomes very nearly a credit, but of
course there are very few who enjoy that kind of income and if you
were to take an income breakdown of the patrons of Christian schools,
you would find even fewer. Most of our students come from homes
where the extra cost of schooling represents a significant sacrifice,
and I note the P'resident's Panel on Nonpublic Education says that
"Welfare mothers have been known to cat back on their food to pay
nonpublic school tuition." (Final report, page 36.)

We think the credit method or allowing tuition payments to apply
directly to the taxpayers' tax liability is obvious in its benefits to
lower income groups and commend the committee for this approach.

We know there are powerful figures in the American education scene
who would just as soon see every private school closed tomorrow
and every child placed in a totally federally administered education
program from infancy on. Perhaps that overstates the case a bit,
but not by much.

We concede that we will never convince these people who always
know what is good for the rest of us and are prepared to "give us the
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works" even if we would rather do it ourselves. However, we are con-
fident that the history and tradition of the rights of Americans as
relates to education will be recognized by Congress.

It goes back to 1785 when the Continental Congress authorized
large land grants for school purposes and in 1787 the Constitutional
Convention exhorted future generations by saying:,

Religion, morality, and knowledge being necessary to good government and
the happiness of mankind, schools and the means of education shall forever be
encouraged. (Northwest Ordinance.)

WQ think it is significant that among the benefits to be derived from
school education, religion was mentioned first.

The right to this diverse choice in education was clearly set forth
in the landmark case of Pierce v. Society of Sisters (1925) in which the
Supreme Court declared unconstitutional an attempt by the State
of Oregon to establish a monopoly for their public schools. The Court
said:

The child is not the mere creature of the state; those who nurture h;in and
direct his destiny have the right, coupled with the high duty, to recognize and
prepare him for additional obligations.

From what many religious people might consider an unlikely
sourceMr., Justice Douglascame these words in 1952:

We are a religious people whose institutions presuppose a Supreme
Being * * * When the state encourages religious instruction or cooperates
with religious authorities by adjusting the schedule of public events to
sectarian needs, it follows the best of our traditions. For then it respects the
religious nature of our people and accommodates the public service to their
spiritual needs. To hold that it may not would be to find in the Constitution a
requirement that the government show a callous indifference to religious groups.
That would be preferring those who believe in no religion over those who believe.

We commend the committee for its interest in the continuance of
American private education in the oldest of its traditions.

One of the most outstanding items in this proposed legislation
we believe is (sec. 201 (sec. 42) (c) (2) (C) ) the proposal that the only
qualification relating to the school be that it meet the compulsory
attendance laws of the State. In our opinion, since the objective of
this legislation is to aid nonpublic schools, many of which are religious
institutions, the law stays out of the thorny patch of trying to decide
who is in compliance on varying grounds and who is not.

We enthusiastically support this concept.
Turning to title I, which of course is considerably more complicated,

we move from the school administrator's bailiwick into the role of
mere taxpayers. We do not wish to be accused of a dog-in-the-manger
attitude, but feel good conscience compels us to question the wisdom
of trying "more of the same."

As reason for this questioning I would like to submit as another
appendix to my testimonyappendix IIa, table derived by the
American Enterprise Institute from sources such as the National
Education Association, Economic Indicators, and the Economic
Report of the President in 1972. From this table one can see that
over the past 22 years school enrollment doubled while school revenues,
in price-adjusted dollars, multiplied five times.

Expenditures per pupil in constant dollars has gone up two and a
half times. Instructional staff increased half again as fast as enrollment
while the pupil-teacher ratio was reduced.
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And perhaps the most remarkable statistic of all, which should he
in the hands of every school board being forced to deal with a militant
teachers' union is the fact that teachers' salaries increased twice as
fast as wages in the private economy in constant dollars.

When we couple these findings with the "outputs" of the Coleman
report as interpreted by a group of scholars headed by Frederick
Mosteller and Daniel P. Moynihan, of Harvard, I cannot see that it
makes sense to put money into the same type of system in the same
way.

It appears from Dr. Coleman's own analysis that learning achieve-
ment is governed more by characteristics of the children who attend
the school than what the school does. This suggests that educational
achievements may depend more on the pupil's background and the
interest of their parents in their education than on the amount of
money the school spends.

In his message on education reform on March 3, 1970, President
Nixon stated:

The best available evidence indicates that most of the compensatory education
programs have not measurably helped poor children catch up.

This, Mr. Chairman and members of the committee, after spending
at that time more than $1 billion a year on the education programs
under title I of the Elementary and Secondary Education Act.

This year the President spoke in more hopeful terms and proposed
that some $2.5 billion be concentrated in "program enrichment" or
more narrowly concentrated on "compensatory education for the
poor."

However, Newsweek, April 3, 1972, said:
Despite the expenditure of billions of Federal dollars in the Nation's largest

school systems, "compensatory" educationdesigned to offset the cultural
disadvantages of ghetto children has been widely judged a failure.

Mr. Chairman, as I understand it, you are proposing to pour yet
another $2.25 billion each year into ais system which has yet to show
it can produce results. This, I need not tell you, adds still more to the
burden the general Federal taxpayer will ultimately have to bear.
It seems to me a far better and more innovative approach should
be explored. Our AACS schools are doing what we believe is an equal
or superior job at one-third to one-half the cost of public schooling.

We know, of course, that our patrons--if not always our students
are highly motivated toward a better education. Otherwise they would
not be willing to strap themselves under the double burden they
presently bear of supporting the less efficient tax-supported schools,
as well as pay over and above this for their own children's schooling.

Still there might well be ways in which our successes could be studied
and either the development of additional schools encouragedif
we are really interested in helping children learnor at the very
!east some of the techniques transplanted back into the public system.

I must emphasize, Mr. Chairman, that we do not make these re-
marks in any sense as experts in public school education, but only
from the standpoint of those who help pay for it.

Finally, Mr., Chairman, I would like to note that the AACS had
already begun to implement some of the recommendations contained
in the final report of the President's Panel on Nonpublic Education
even before it was published in April of this year.
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For instance, we have already begun a program to:
Clarify our unique identity as a voluntary enterprise by setting

forth our particular goals and objectivesrecommendation No. 1.
Several years ago we began to increase our association with other

schools in our communitiesrecommendation No. 2.
Practice a policy of broad-based accountabilityrecommendation

No. 3,
Our testimony here today is a part of this effort. Other items

contained in the President's panel recommendations are being pres-
ently implemented such as

Operating at full capacity;
Achieving payroll savings through employment of part-time

teachers in special fields and paraprofessionals;
Purchasing equipment ar supplies through cooperative

arrangements;
Forming partnerships with institutions of higher learning; and
Asking for increasing donations to the churches supporting

our schools.
We have added innovations of our own such as teacher placement

services, State and regional conferences to foster the sharing of ideas
and programs, and jointly maintaining a Washington office so we
may be better informed on what you are doing and so that we may
better inform you of our activities.

We appreciate the opportunity to present the views of the AACS
to you in this manner and hope that if there is any way in which we
can be of service to the committee, that you will not hesitate to call
on us.

Thank you, Mr. Chairman.
(The statement with appendixes follows:)

STtTEMF:NT OF DR. A. C. JANNEY, PRESIDENT, AMERICAN ASSOCIATION OF
CHRISTIAN SCHOOLS

Mr. Chairman, I am delighted to be able to present the views of the American
Association of Christian Schools before this distinguished committee. We feel we
have a first line interest in the proposed legislation because of the numbers Of
our patrons who will be significantly affected by the outcome of what the Congress
does in this area.

AMERICAN ASbOCIATION OF CHRISTIAN SCHOOLS ORGANIZATION

To provide the committee with just a brief background on the AACS I will
take just a moment and outline our history and purpose.

The AACS presently is still in the process of organizing itself on a national
scale. Previously statewide associations have, been formed for the purpose of
giving a cohesive voice to what possibly is the most rapidly growing segment of
non-public education in America today. The Christian Day-School movement,
as it has been known in the past, has experienced a phenomenal growth in the
past five to ten years. Many evangelical, fundamental church members have
become increasingly concerned about the accelerating slide into atheism, mate-
rialism and humanism that has taken over the mood of public education in the
wake of court decisions removing prayer, Bible reading and in some places even
the pledge of allegiance from public classrooms.

In the vacuum created by the removal of these important exercises and funda-
mentals from our public schools has come a growing student rebelliousness against
all authority whether it he civil, parental, educational or spiritual. The natural
result is an erosion in the educational process. Where discipline and respect for
authority has been artificially removed by judicial fiat the inescapable result is a
breakdown in the educational authority and the ability to maintain an atmosphere
in which education can take place.
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As an aside, Mr. Chairman, I might say that as a pastor I find there are many
other detrimental results that flow from this in addition to the educational break-
down but that is not the subject of these hearings.

In my own state of Florida more than 45 schools have banded together in the
Florida Association of Christian Schools for the purpose of helping to standardize
academic credits, assisting in teacher placement, providing organizational and
administrative helps to new schools, as well as assisting government officials in
Florida in determining what the needs and wishes of our patrons are in relation tostate educational policy.

This same story can be r :Tested in other states such as Maryland, Michigan, andTexas; as many church related groups and some non-church related religious
groups have formed their own schools to take over the education of their children.In the main most of these have been formed because the parents have shared the
concern that their children are missing an essential part of theireducation withoutthe spiritual, mental and physical discipline that has been largely deleted from thepublic education available to them.

Presently in the national organization thereare more than 18 state organizations
either already in the organization or in various stages of joining. We estimate that
by the end of the year there will be approximately 400 schools in the AACS
representing a total enrollment of around 100,000 students in 23 states.

The question naturally arises, " Why another scholastic organization?" It is
quite true, Mr. Chairman, that there is possibly no more fragmented field in Amer-
ica today than education. However, we feel, and obviously the administrators and
parents of enough of these schools feel, the need to have a distinctive voice being
heard on the American scene today that represents some of the good and positive
aspects of what is going on in the educational arena. As the very fact these hearings
have been called to consider proposed relief legislation to public and private scheols
attests, there is much to be troubled about in the educational scene. We think our
segment of the education spectrum is a bright and hopeful trend in America and we
would like to make our views known to the Committee.

GENERAL AID VIEW

May I say, Mr. Chairman, that I believe I express the view of an overwhelming
majority of our patrons and members when I say that we are more concerned with
the problem of too much help than not enough.

We rather fear the hand that Uncle Sam holds out may conceal a club, a club
of eventual control. As a general rule our schools have done quite well in providing
quality educationmeasured by any standardat moderate-to-low cost, with no
other aid than that afforded under the existing tax laws.

On the other hand we have found in several states, efforts to bring all private
schools under some sort of state control. Wherever we have met this we havestoutly resisted it.

As a matter of opinion, Mr. Chairman, looking at the record of the public
administration of schools through the eyes of some who have advocated that
approach, we are inclined to agree with Daniel P., Moynihan writing in the New
York Times on January 10, 1972 concerning the quality of public school educationwhen he said:

"If anything, they (the facts and conclusions of the Coleman ReportJ. S.
Coleman, Johns Hopkins University 1965-66 of NYC Schools) diminish further
the extraordinary weak influence which school 'inputs' such as per pupil expendi-
ture seem to have on educational 'outputs.' One contrbiutor concluded that giventhe state of our knowledge the least promising thing we could do in education
would be to spend more money on it.'

Measured by any reasonable standard, Mr. Chairman, we think that the effort
of government to "improve" education, particularly over the last twenty years,
is not a very good one. We think parents and the public in general are beginning
to realize that and are expressing it at the polls.

Taking aid from a "friendly" elephantno matter how well-intentioned theaid is, one is likely to get crushed.
Primarily for that reason, Mr. Chairman, we would like to commend you for

the approach taken in this legislation to the avenue of assisting the non-public
education patron.

AID TO THE TAXPAYER

If there is one thing everyone in America is in agreement on it is the proposi-
tion that the American taxpayer is loaded down and presently overburdened withthe costs of government at every level. This reaction is most likely to be felt at
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the local level as evidencei i'v t!.e fact that local bend issues to finance schools
have been turned down with agreasing frequency. The President's Panel on Non-
public Education found that since 1965 when 74.7 percent of the bond elections
voiced approval; the percentage has dropped in 1971 to only 46.7 percent, and
shows every evidence of continuing to drop. There is no question in my mind, but
that this trend reflects increasing parental disenchantment with the quality of
public education and their decreasing willingness to maintain or increase support
for that system.

Be that as it may, however, we are concerned with improvement of the situation
relating to our patrons' ability to exercise the right of choice in educating their
children as they see fit. This is a Constitutionally guaranteed right, affirmed most
recently in the Supreme Court's decision to allow members of the Amish religion
to follow their own educational beliefs even though there may be State legislation
standing in the way.

This is a very important matter with ws, Mr. Chairman, because it provides the
foundational rationale for the very existence of our kind of schooling.

AACS SCHOOL POLICIES

On that point, may I take just a moment to inform members of the Committee
concerning the philosophy of education followed by member schools of the AACS.

As an appendix to my testimony I shall include a copy of the statement of
faith which embodies the essentials of the religions beliefs to which our member
schools subscribe. As I say, this includes the beliefs held in common. Some schools
and some churches, as the sponsoring organizations, go beyond this in particular
theological areas. The purpose of our organization is not to form them into a
common mold, but to stand upon common ground together.

There are schools in our association which pre-date the 1954 Brown decision by
the Supreme Court. Many more schools were formed long before the United
States recently began the massive bussing programs enforced by the Justice
Department. Our AACS schools are scattered geographically from one end of the
United S ,ates to the other, and while many of them are in the southeastern section
of our e untry there are many in the mid-west, western and northern parts of our
nation also. We have schools with Negroes, Spanish extraction, Italian-American
and other minority students making up a significant portion of the student body
and we have schools in which this is not the case. You would find the same situa-
tion if you took a cross section of prep schools, or military schools, or special
education schools across the country.

In other words, Mr. Chairman and members of this committee, I am saying
that ours is not an organization which was formed in reaction to any government
policy other than the general degradation of spiritual and moral discipline in the
public schools which we feel has adversely affected their ability to educate.

H.R. 16141 OVERVIEW

Mr. Chairman, I think you and all those in the Clngress arc to be commended for
bringing this matter again before the American people. What is most appreciated,
is the obvious desire and sincerity you have to do something to relieve the problem
and the pressure. Obviously the problems as they exist today have not been
largely laid at the door of Congress and that is the reason for my point of caution.
It would appear to me that you have enough problems laid at your door as it is.
Were I in your place, I would hesitate to embark on yet another tortuous track.

By this I am referring primarily to the problems you are attempting to solve
under Title I of the proposed bill. We have discussed this part of our testimony at
AACS most thoroughly and finally decided to comment even though it is not our
primary field. Our comments therefore on Title I arc from the standpoint of
being taxpayers rather than recipients of tax-supported schooling and we shall
confine them to the latter part of our presentation.

TITLE 11 RATIONALE

We have already alluded to our belief that many American taxpayers are be-
coming increasingly disenchanted with the prospects held out by continuing
trends in public education. We will not belabor the point.

Further we feel the cost of supporting the school system financed by taxation is
becoming so prohibitive that taxpayers are beginning to revolt, and we have
already taken note of t1 statistics on that.

Additionally we find that factors such as the increasing militancy of teachers'
unions, indeed the very existence of unions in a field claiming professional status,
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contributes to public school dissatisfaction. Government intrusion to break down
the concept of neighborhood schools; Government policies in which the "we-know-
what's-good-for-you-better-than-you-do" syndrome is preeminent; all these, we
feel, serve to bring many parents to the point of being willing to sacrifice to pay for
schooling for their children over and above the tax support they are forced to give
to public schaoLs.

We think it is high time this double burden being born by conscientious members
of the American society should be lifted and wish to commend the committee for
its efforts in this regard.

We fully realize, Mr Chairman, that proposals similar to this one have been
kicking around Congress for more than 20 years. I am informed that more than 50
bills in this general arca have been introduced this year with more to come.

Wh), is the situation different now
We believe the factors mentioned above are more powerful now plus the es-

sential fairness of the American people is coming to fucus on the problem. This
will, I believe, make good elements contained in your bill a part of the body of law
in the near future.

TAX CREDIT RATIONALE

You have chosen the best available avenue, I believe, in seeking to provide the
tax relief at the point where the most pain has been inflictedin the taxpayers own
pocket.

Under the IRS Code, deductions and credits are intended to establish greater
horizontal equity by allowing for special burdenswhether undertaken volun-
tarily or by circumstancesand to encourage private investment in activities
which are deemed in the public good.

Special burdens are exemplified by deductions allowed for medical expenses,
casualty losses, state and local taxes and interest payments. Examples of incen-
tives to invest in societal activities are donations to religious, charitable and
educational institutions as well as investment and retirement credit. These
adjustments are not allowed or disallowed on the basis of whether a decision was
made voluntarily or imposed accidentally.

For instance: the property taxes one pays, depends upon his choice of a place to
live; a medical deduction is allowed for a simple first aid treatment or the choice
of extensive repair surgery; a person may borrow to buy a car and deduct the
cost of his interest payments, or he may forgo the purchases and the deduction.

It is clear that if a justifiable reason exists for a taxpayer to assume a particular
obligation, such as the adoption of a child, he is thus entitled to adjustment in
his taxes. So it is perfectly logical to assume that tax credits for non-public school
education should carry with them similar adjustments.

The credits further have the advantages of relieving the burden of millions
of taxpayers who do not choose to send their children to private schools. Pupils
in private schools require no increase in tax levies.

AMOUNT OF CREDIT

Two aspects of the bill as proposed trouble me in the light of the foregoing
rationale for allowing a credit. FirstWhy is only a portion of the tuition cost
allowed as a credit? I understand its function as an incentive, and that perhaps
there is some justification for holding down unreasonable charges, but it would
seem to me that a far more equitable yardstick to use would be something in the
nature of the per-pupil expenditures allowed in the public sector. I know of no
school able to do anything like a competent job in educating its pupilsif it
is attempting to run on its income and not on endowment or donationswhich is
charging tuition in the range of the $200 allowance proposed by the bill. The
more likely figure would be twice that and we would recommend a credit of up
to $500 for tuition be allowed.

NON-PROFIT ASPECTS

SecondWhy is the allowance only made for non-profit schools? I have not
made an exhaustive study, but in the AACS memPership I would suppose that
well over 95 percent of the schools are non-profit organizations. But I fail to see
the reasoning that would allow a parent sending his child to one religious school
to adjust his tax bill, and disallowing the same adjustment to an equally dedicated
parent who is interested in his child's education even though the senool may have
been set up in some proprietary manner. We allow medical deductions for pay-
ments made to non-profit hospitals or corporately owned nursing homes; we do
not disallow a doctor's bill if he happened to make a profit on his practice last
year.
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We would recommend the term "non-profit" be stricken from (Sec. 201) Sec. 42
(c)(1) line 8 of the committee print of the bill as well as Lines 17, 18 and 21-23 be
deleted.

LOW-INCOME BENEFITS

I realize that it would be presumptuous for me to attempt to explain to this
committee of experts the benefits of the credit versus the deduction approach to
aiding the taxpayer. For the man in the 70 percent tax bracket a deduction be-
comes very nearly a credit, but of course there are very few who enjoy that kind
of income and if you were to take an income breakdown of the patrons of Christian
schools you would find even fewer. Most of our students come from homes where
the extra cost of schooling represents a significant sacrifice, and I note the Presi-
dent's Panel on Non-Public Education says that "Welfare mothers have been
known to cut back on their food to pay non-public school tuition." (Final report
pg. 36). We think the credit method or allowing tuition payments to apply directly
to the taxpayers tax liability is obvious in its benefits to lower income groups and
commend the committee for this approach.

NEED FOR DIVERSITY

We know there are powerful figures in the American Education scene who would
just as soon see every private school closed tomorrow and every child placed In a
totally Federally Administered Education program from infancy on. Perhaps that
overstates the case a bit, but not by much. We concede that we will never convince
these people who always know what is good for the rest of us and are prepared to
"give us the works" even if we would rather do it ourselves; however, we are confi-
dent that the history and tradition of the rights of Americans as relates to edu-
cation will be recognized by Congress. It goes back to 1785 when the Continental
Congress authorized large land grants for school purposes and in 1787 the Consti-
tutional Convention exhorted future generations by saying:

"Religion, morality, and knowledge being necessary to good government and
the happiness of mankind, schools and the means of education shall forever be
encouraged." (Northwest Ordinance.)

We think it is significant that among the benefits to be derived from school
education, religion was mentioned first.

The right to this diverse choice in education was clearly set forth in the landmark
case of Pierce v. Society of Sisters 92:0 in which the Supreme Court declared un-
constitutional an attempt by the State of Oregon to establish a monopoly for their
public schools. The Court said, "The child is not the mere creature of the state;
those who nurture him and direct his destiny have the right, coupled with the
high duty, to recognize and prepare him for additional obligations."

From what many religious people might consider an unlikely sourceMr. Justice
Douglascame these words in 1952:

"We are a religious people whose institutions presuppose a Supreme Being
When the state encourages religious instruction or cooperates with religious author-
ities by adjusting the schedule of public events to sect Irian needs, it follows the
best of our traditions. For then it respects the religions nature of our people and
accommodates the public service to their spiritual needs. To hold that it may not
would be to find in the Constitution a requirement that the government show a
callous indifference to religious groups. That would be preferring those who believe
in no religion over those who believe." (Italic added.)

We commend the Committee for its interest in the continuance of American
private education in the oldest of its traditions.

COMPULSORY EDUCATION QUALIFICATIONS

One of the most outstanding items in this proposed legislation we believe is
[Sec. 201 (Sec. 42)(c)(2) (C)] the proposal that the only qualification relating to the
school be that it meet the compulsory attendance laws of the state. In our opinion,
since the objective of this legislation is to aid nonpublic schools, many of which
are religious institutions, the law stays out of the thorny path of trying to decide
who is in compliance on varying grounds and whe is not.

We enthusiastically support this concept.

TITLE I

Turning to Title I, which, of course, is considerably more coinplicated, we move
from the school administrator's baliwick into the role of mere taxpayers.

We do not wish to be accused of a dog-in-the-manger attitude, but feel good
conscience compells us to question the wisdon of trying "more of the same."
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As a reason for this questioning I would like to submit as another appendixto my testimony a table derived by the American Enterprise Institute from Sourcessuch as the National Education Association, Economic Indicators and the Eco-nonne Report of the President in 1972.
From this table one can see that over the past 22 years school enrollmentdoubled while school revenues, in price adjusted dollars multiplied five times.
Expenditures per pupil in constant dollars has gone up two and a half times.
Instructional staff increased half again as fast as enrollment while the pupilteacher ratio was reduced.
And perhaps the most remarkable statistic of all, which should be in the handsof every school board being forced to deal with a militant teacher's union is the

fact. that teachers salaries increased twice as fast as wages in the private economyin constant dollars.
When we couple these findings with the "outputs" of the Coleman Report asinterpreted by a group of scholars headed by Frederick Mosteller and Daniel P.Moynihan of Harvard, I cannot see that it makes sense to put money into thesame type of system in the same way.
It appears from Dr Coleman's own analysis that learning achievement is

governed more by characteristics of the children who attend the school than whatthe school does. This suggests that educational achievements may depend moreon the pupil's background and the interest of their parents in their educationthan on the amount of money the school spends.
In his message on Education Reform on March 3, 1970 President Nixon stated:

"The best available evidence indicates that most of the compensatory education
programs have not measurably helped poor children catch up."

This, Mr. Chairman and members of the Committee, after spending at thattime more than $1 billion a year on the education programs under Title I of the
Elementary and Secondary Education Act.

This year the President spoke in more hopeful terms and proposed that some
$2.5 billion be concentrated in "program enrichment" or more narrowly con-
centrated on "compensatory education for the poor."

However, Newsweek (April 3. 1972) said:
"Despite the expenditure of billions of federal dollars in the nation's largestschool systems, 'compensatory' educationdesigned to offset the cultural dis-advantages of ghetto childrenhas been widely judged a failure."
Mr. Chairman, as I understand it you arc proposing to pour yet another 52.25

billion each year into this system which has yet to show it can produce results.This, I need not tell you, adds still more to the burden the general federal tax-
payer will ultimately have to bear. It seems to me a far better more innovative
approach should be explored. Our AACS schools are doing what we believe is
an equal or superior job at one third to one half the cost of public schooling.We know, of course, that our patronsif not always our studentsare highly
motivated toward a better education. Otherwise they would not be willing to
strap themselves under the double burden they presently bear of supporting the
less efficient tax-supported schools, as well as pay over and above this for theirown children's schooling.

Still there might well be ways in which our successes could be studied and
either the development of additional schools encouragedif we arc really in-terested in helping children learnor at the very least some of the techniques
transplanted hack into the public system.

I must emphasize, Mr. Chairman, that we do not make these remarks in any
sense as experts in public school education, but only from the standpoint of tboxpwho hell) pay for it.

PRESIDENT'S PANEL'S RECOMMENDATIONS

Finally, Mr. Chairman, I would like to note that the AACS had already begun
to implement some of the recommendations contained in the fit.A report of the
President's Panel on Non-Public Education before it was published in April ofthis year.

For instance we have already begun a program to:
Clarify our unique identity as a voluntary enterprise by setting forth our par-

ticular goals and objectives.Recommendation 01
Several years ago we big= to increase our association with other schools in

our communities.Recommendation 02
Practice a police of broad-based accountability.Recommendation 03Our testimony here today is a part of this effort.
Other items contained in the President's panel recommendations arc being

presently implemented such as:
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operating at full capacity;
achieving payroll savings through 'employment of part time teachers in

special fieldr and paraprofessionals;
purchasing equipment and supplies through cooperative arrangements;
forming partnerships with institutions of higher learning; and
asking for increasing donations to the churches supporting our schools.

We have added innovations of our own such as teacher placena nt services,
state and regional conferences to foster the sharing of ideas and programs, and
jointly maintaining a Washington office so we may be better informed on what
you are doing and so that we may better inform you of our activities.

We appreciate the opportunity to present the views of the AACS to you in
this manner and hope that if there is any way in which we can be of service to
the Committee that you will not hesitate to call on us.

Thank you.
APPENDIX I

STATEMENT OP FAITH OP THE AMERICAN ASSOCIATION OF CHRISTIAN SCHOOLS

We believe that the Bible both the Old and New Testaments, was given by
inspiration of God, and is our only rule in matters of faith and practice. We believe
in creation, not evolut ; that man was created by the direct act of God and in
the image of God. We believe that Adam and Eve, in yielding to the temptation
of Satan, became fallen creatures. We believe that all men are born in sin. We
believe in the Incarnation, the Virgin Birth, and the Deity of our Lord and Saviour,
Jesus Christ. We believe in His vicarious and substitutional Atonement for the
sins of mankind by the shedding of His blood on the cross. We believe in the
resurrection of His body from the tomb, His ascension to Heaven, and that He is
now our Advocate., We believe that Ile is personally coming again. We believe in
His power to save men from sin. We believe in the necessity of the New Birth,
and that this New Birth is through the regeneration by the Holy Spirit. We believe
that salvation is by grace through faith in the atoning blood of our Lord and Sav-
iour, Jesus Christ.

We believe that this creed is a sufficient basis for Christian fellowship and that
all born-again men and women who sincerely accept this creed can, and should,
live together in peace, and that it is their Christian duty to promote harmony
among the members of the Body of Christ, and also to work together to get the
Gospel to as many people as possible in the shortest time possible.

APPENDIX II
BASIC DATA ON PUBLIC SCHOOL FINANCE, 1950 AND 1972

Schad years Percent
increase or

decrease1949-50 1971-72

Enrollment . . .. -. ---..., .......... -.-.-..--- ...-.- .............. ..-Enrollment.......
. .. ... ... ...... . .... ....... ............instruction,.

Classroom teachers - - .

sommistrators.abrariass,counselats;ete....-.',.--......... . ,
Revenue receipts (millions)
Expenditures (mdlions)
Gross national product (billions) (1949 and 1971)
Consumer Price Index ( 1967. 100) (1949 and 1971) ......... .. .. ..
Revenue receipts in 1971 dollars. , , , : ,
Expenditures in 1971 dollars . .. . :
School revenues as a percent of GNP_ ;
Current expenditure per pupil in ACA
Current expenditure per pupil in ADA in 1971 dollars.. ......... , ....
Ratios:

Instructional staff, pupils
Classroom teachers, pupils
Administrators, etc., teachers .. -... .-. . . . ... .. ... . ..
Administrators, etc., pupils ..... ..... , .

Teachers' average annual salary
Average weekly gamins in the nonagricultural private economy

and 1971) - . . -- . ..
Teachers' average salary in 1971 dollars (annual). . - . . ... .
Average weekly earnings in the nonagricultural private economy in. 1971

dollars (1949 and 1971) . ,

25, 185, 436
962,174
913,671
48,503
$5,437
$5,802
$256.5

71.4
9, 243
$9,1163

2, 1
$210.34
$357.58

1:26.2
1:27.6
1:18.8
1:519

$3, 010

$50.24
$5, 117

M. 41

48. 204.104
2, 328, 285
2,089,623

238,662
$46,645
$46.804

$1,046.8
121.3

$46,645
$46. 804

4, 5
$929.00
$929.00

120.7
1:23,1
11.8
1:202

$10,146

$126.91
$10,146

$126.91

+91.0
+142.0
+129.0
+392.0
+758.0
+707.0
+308.0

+70.0
+405.0
+375.0

+342.0
+160, 0

-5.5
-4.5

-10.0
-317.0
+237.0

+153.0
+98.0

+49.0

Source: National Education Association, "Estimates of School Statistics, 1971-72, 1959-60," "Economic Indicators,"
February 1972: and "Economic Report of the President," January 1972.
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The CHAIRMAN. Thank you, Dr., Janney, for your statement:
Mr. Corman.

Mr. CORMAN. Dr. Janney, do you have any gross figures on how
much is spent in nonpublic elementary and secondary education in
this country?

Mr. JANNEY. No, sir, I do not.
Mr., CORMAN. That is all, Mr. Chairman.
The CHAIRMAN. Mr. Schneebeli.
Mr. SCHNEEBELI. Dr, Janney, did I understand you correctly to

say that your schools are increasing at the rate of one a day?
Mr. JANNEY. Yes, sir. For instance, in the State of Florida, ac-

cording to the Board of Public Instruction there in Tallahassee there
are over a thousand private schools in the State of Florida. I recently
made a trip to Texas and I found out there are over 200 private
Christian schools just in the Dallas-Fort Worth area. According to a
reasonable report that I received from some people who are associated
with the private school movement, there in the Dallas-Fort Worth
area there are over 1,500 private schools in the State of Texas.

Mr. SCHNEEBELI. This trend then takes people out of pui.!ic schools,
does it not?

Mr. JANNEY. Yes, sir, it does.
Mr. SCHNEEBELI. The argument we get from a lot of the proponents

of this legislation is that the trend is the closing of the private schools,
creating a burden on the public school system. What you say is just the
opposite.

Mr. JANNEY. Yes, sir, I recognize that it is. You see, for a long time
it has been conceived in the eyes of most people that the organized
denominations, i.e., the Catholic Church, the Lutheran Church,
Episcopal Church, and so forth were the only ones involved in the
private sector of education or nonpublic education. In the State of
Florida the Roman Catholic schools have 85,000 students and in the
Florida Association of Christian Schools we have about 45,000
students.

We have simply been quietly going about our business because
we have not wanted any of the State's money, we have not wanted
any of the Federal Government's money., We have not wanted their
assistance. We have not wanted their controls. We are simply part of
the private enterprise segment of our society.

o have become increasingly disenchanted with the prospects held
out by continuing trends in public education, hence the American
Association.

Mr. SCHNEEBELI. Can you give me any idea whether your rate of
increasing pupils per year is as great as the decrease in the private
school sector?

Mr. JANNEY. I do not have the statistics, but I would be happy to do
some research in this area and provide that for you.,

Mr. SCHNEEBELI. If you can, give that to us. One of the complaints
we get is that as these private schools, particularly in the Northeast,
are closing, it throws a burden on the public system. What you are
saying is the opposite.

Mr. JANNEY. We do have differing rates of growth in different sec-
tors of the country. A great number of the schools I am particularly
associated with, while some of them are in the Northeast, more are in
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the Southeast. Some of them are nmer. Some of our schools are 40, 50,
60 years old. They are not all just Johnny-come-latelies. As the
problemsthe Supreme Court decisions on prayer in the schools and
the religious aspects of it, many, have formed their own schools. For
instance, in my own city, in the city of Miami, I can show you where
there are 15 Baptist churches that will be starting schools in September.
Of those 15 Baptist churches that are starting schools, I could establish
some information for you as to the areas where this is occurring. Also,
because of my good friendship and relationship with the people who are
in the parochial school business therethe Catholic schools and so
forthwe can establish some areas of information that they would be
familia: with.

Mr. SCHNEEBELI. If you could give us some figures, it would be
quite interesting because we are led to believe the trend is the other
way.

Mr. JANNEY. I will be happy to do so.
(The information referred to follows:)

RELIGIOUS SCHOOL OPENING AND CLOSING IN THE MIAMI AREA

Mr. Chairman, I am happy to supply the following information to your Com-
mittee for the record.

In researching the situation I described to the Comittee during the hearings
I contacted a statewide representative for the Southern Baptist Association in
Florida and he gave one the following information :

"In Dade County, Florida (Miami) there are about 75 churches and 30 mis-
sions of this denomination. Of these 40-43 have schools and kindergartens, addi,
tionally there are 11-30 schools which encompass elementary and some secondary
education. More than half of these have opened within the last year."

"In the entire state of Florida there are about 1400 Southern Baptist Churches.
missions, ete., and four out of five, I would estimate, have some kind of schooling.
.1 great many were opened within the last year."

"We are currently in the process of mailing a questionnaire to all our schools
in Florida to assemble further precise details of how many schools we have.
what grades they encompass. and how many students are enrolled."

On the other side of the picture. I contacted a member of the school records
staff of the Roman Catholic Archdiocese of Miami as well as discussing the
general situation among Catholic schools with two of their statewide represents -.
fives. The following is a summation of the information which they provided:,

Dade county, Florida reported no new Catholic schools opened within
the past year and one was closed.

Broward County (adjacent to the Miami area) is reported to have eland
two.

The State of Florida does not record the opening of any new Catholic
Schools last year and the statewide representative. while he (maid not at
this time give me total enrollment figures for Florida, said that enrollment
in the last school year had declined by about 4000 students and they were ex-
pecting this trend to continue.

Unfortunately. Mr. Chairman, the time I picked to try and gather this research
was not the most propitious for talking to school administrators. but I believe
you can see the general trend of which I spoke in the hearings is born out by
these somewhat limited facts.

I would not attempt to speak for the Catholic schools as to what they are
fholing is the rev: am for declining enrollment. I ran well imagine that the double
burden of pay for a tax supported system as well as their own religions system
is a considerable : . . etor. as it is with the patrons of our schools. To that end I
am sure the legislation being considered by this Committee would offer sow
measure of consitutional relief to the !nitrous of both kinds of schools.

Speaking for those scholds with which I do have some connection and knowl-
edge. I believe I can reiterote the ludnt already mode in my prepared statement:
namely. that parents are bvcoming increasingly dissatisfied with the quality
of education being offered in the public schools, the general air that reflects a
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lack of authority and a concomitant erosion of the educt.tional ability of the
public schools: and the increasing tendency for teachers in the public schools,
who are supposed to be professionals, to demean their position of respect by
illegal strikes, picketting and other acts which lower their esteem to the point
where students are no longer willing to try and learn from them.

I appreciate this opportunity to present these additional facts and observations
t, the Committee for the Record. If we can be of any further service please do
not hesitate to call upon us.

The CHAIRMAN. Are there any other questions? If not, thank you,
Dr. Janney.

Mr. JANNEY. Thank you, sir.
The CHAIRMAN. Our next witness is Dr. John W. Baker. Dr. Baker,

we are pleased to have you with us this morning. If you will identify
yourself for the record by giving us your name, address, and capacity
in which you appear, you will be recognized.

STATEMENT OF JOHN W. BAKER, ACTING EXECUTIVE DIRECTOR,
BAPTIST JOINT COMMITTEE ON PUBLIC AFFAIRS

Mr. BARER. I am John Baker. I am the acting executive director of
the Baptist Joint Committee on Public Affairs in Washington, D.C.
We, as a committee represent the eight cooperating Baptist Conven-
tions and Conferences in the United States. They are: The American
Baptist Convention; Baptist General Conference; National Baptist
Convention of America; National Baptist Convention U.S.A. Inc.;
North American Baptist General Conference; Progressive National
Baptist Convention Inc.; Seventh Day Baptist General Conference;
and Southern Baptist Convention.

This totals some 22 or 23 million people that we represent but
because the nature of Baptist policy and the way the churches do
function we do not purport to speak for all Baptists. However the
committee is authorized to represent official denominational positions
to Government. The staff is also authorized to study governmental
actions and proposals and interpret these to Government and to the
denominations in the light of the basic principles of freedom.

In today's hearings on H.R. 16141 we will not attempt to comment
on title I of the bill but will confine our comments to title II.

Title II allows a tax credit for tuition paid to any private non-
profit elementary or secondary school. This tax credit would be allowed
to cover actual tuition costs up to a maximum of $200 per dependent.

We voice our opposition to title II of H.R. 16141 because it is con-
trary to the traditional American principle of religious liberty and
the constitutional separation of church and state and because it
would be an unwise and divisive public policy. These two bases of
objection are discussed below.

A quick search of the records will show that this organization has
not been obstructionist in dealing with education matters. Mr. Carey,
I am sure, remembers that we worked with concerned religious
groups to develop some of the language which made the Elementary
and Secondary Education Act of 1965 acceptable to most of the church
groups involved. However, the tax credits provided for in this bill
are so contrary to the constitutional principle of separation of church
and state and to our tradition of religious liberty that we must object
strongly to title II of H.R. 16141.
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What must not be lost sight of is that, though the tax credits
would be provided for parents or guardians of students in private
nonprofit schools, the purpose of the act is to aid schools rather than
parents and to give substantial governmental aid to private school
systems. The title of the committee print indicates that the subject
of the bill is Aid to Primary and Secondary Education in the Form
of Tax Credits and/or Deductions. More than 90 percent of the
schools to be aided are operated by churches to provide religious
education and religiously inipregnated secular subjects to students
who usually are members of the religious group sponsoring the school.

The National Catholic Register for August 6, 1972, illustrates
this point in an article "Why Catholic Schools?" by Father Christo-
pl.mr O'Toole, C.S.C. In this article Father O'Toole states:

The purpose of the parochial school is to permeate with the Faith and the
spirit of the Gospels the total educative proeesc. In a parochial school the teaching
of religion, for example, is not simply just another ubject to be learned and which
is not taught in public schools. No, the entire currictilim is to move forward in
an atmosphere of faith in order to produce a pupil who knows, at least in an
elementary way, how to relate all knowledge to its ultimate SourceGod Himself,

Such a statement adequately describes the approach of other
religiously- oriented schools also. If they did not differ in this way
there would be no reason for the supporta good deal,of the highly
sacrificial supportchurches now give to their schools.

We do not object to this kind of education.. On the contrary
encourage it and hope that the various churches can continue to oL z
it for their members. We do disagree, however, with the proposition
that these schools should be supported in part by public funds. There
can be no escape from the conclusion that such infusion of public
funds into religious education benefits the sponsoring church and
that the net result is that the taxpayers generally are forced to join
in subsidizing religion. It is our position that this is not the proper
function of government in the American system.

In effect, such public aid to religious education would require that
taxpayers of all religions or of no religion make up the deficit in Federal
income lost through these tax credits by paying higher taxes or else
they would be deprived of existing public services if the taxes were
not raised and the spending level retained. If additional tax revenues
were not raised, it is entirely possible that current public educational
progran.s would have to be cut back, thus taking public education
funds to help finance private education.

Such elements of compulsory religion would seem to bo contrary
to the establishment of the first amendment. Aid to religious
education in the fora of public funds quite possibly would run con-
trary to the doctrine of excessive entanglement enunciated by the
U.S. Supreme Court in Walz v. Tax Commission, 397 U.S. 664, 1970.
It would surely be contrary to the principle of religious liberty.

The free exercise of religion clause of the first amendment meane
simply that neither Congress nor the States, with some ex,eptions,
may interfere in individual or corporate religious practices. It does
not mean that the State must furnish the means through which reli-
gious practices may occur.

For example, some religious groups may feel a strong need for
church houses or cathedrals in order to exercise their religion freely..
Few in America would assert that the Government should build
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those edifices for those religious groups. The first amendment begins
negatively: "Congress shall make no law * * *.," The statement
is not permissive and does not allow Congress to provide, the where-
withal for religious groups to carry out their religious mission.

We also object to title II of 1I.R. 16141 on the grounds that it,
contitutes an unwise public policy fiscally, educationally, and socially,

The proposed tax credits are inequitable in several ways. They are
regressive in that they benefit the person with an income substantial
enough to pay income taxes amounting to several hundred dollars
and are of minimal or no benefit to those with smaller incomes.
Those persons of limited means would have to bear heavier burdens
to send their children to private or parochial schools because the legal
limit on tax credits will tend to become the minimum charged for
tuition to those schools.

A decision to grant tax relief in one type of tax in order to compen-
sate for the tax burden of a dissimilar type of tax is ene which leads
to inequities. Title II allows credits on personal income taxes, and
yet. most of the support for the public schools comes from property
taxes.

A hypothetical case illustrates the problem. Two identical houses
in a development pay the same property taxes. The owners of one
house pay, let us assume, $800 per year in school taxes on the property
whether they send children to sc Rol or not. The owners of the other
house have five children that they choose to send to the local non-
public school. They still pay the property taxes of $800 on their home
but are eligible to receive up to $1,000 in tax credits for sending, their
children to a private or parochial school. The fact that income taxes
have a fairly rapid rate of progression would make the advantage to
the one who sent his children to nonpublic schools even greater than
the $200 differential.

Tax credits also provide an inequitable tax loophole for a special
group of taxpayers. There are arguments for such programs cqen as
there are rationalizations to explain depletion allowances, tax-free
income from municipal bonds, et cetera. But the arguments do not
usually consider all of the facts.

It 's correct that property owners who make the deliberate choice
to sei,d their children to a nonpublic school still ;ray taxes to support
the public schools. But so do those property ov,ners who are single
or those who are couples without children: It seems unwise to pro-
vide tax benefits for those people who feel that either the public
schools are not the type of schools they want for their children or
that they do not provide the religions experience they want for their
children.

In addition, most property owners also pay Federal income tax.
Unless there is a reduction in existing public services- -which could be
harmful to all of the peoplean income tax increase would be nec-
essary to cover the loss of more than three-quarters of a billion dollars
absorbed by tax credits. This would spread the cost of sending chil-
dren to nonpublic schools to all people who pay Federal income taxes.

The ill effects of tax credits are numerous. They would tend to
weaken the public school system by encouraging the establishment
of all types of nonpublic; schools which relegate their rejects to the
public schools. This in turn would promote religious, ethnic, political,
and racial sei .rateness which could lead to internal strife and tensions.
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It is not a parade of imaginary horribles to forecast that there
would be schools catering to the divisive elements through the estab-
lishmen of Black Panther, John Birch, Minuteman, SDS, and WASP
schools, to name a few, And the rules which provide for schools to be
open to all would be of no real value because whichever group controls
the curriculum and teaching staff will automatically control the make-
up of the student body. Few black children would stay long in a school
which proclaimed white supremacy. Few Polish Catholic youngsters
would be sent to a Black Panther school. Other unlikely combinations
can he easily devised.

The democratic, and melting pot attributes which the public school
system fosters stand to suffer in the struggle and, if this happens, the
Nation will be the loser. Thank you, Mr, Chairman,

The CHAIRMAN, Dr. Baker, we thank you for your very fine state-
ment, Let me ask you a question if I may, Does your argument,
that a tax credit of up to $200 for tuition to send a child to a religious
school violate the principle of separation of church and state, also
apply to the existing provisions of law that allow me to deduct $100
or so that I might give each month or each year to my church?

Mr, BAKER. YOU are asking inc a question which I think is a pretty
tough nut,

The CHAIRMAN. I think it is, Because if we follow your argument. I
think the provision of law that does allow me that deduction would
also be in violation of the principle of separation of church and state.
Because as taxpayers all of us together deduct more than a billion dol-
lars a year that go to churches. Now that billion dollars represents a
loss of public money, and I would think that the same argument would
apply there.

Mr. BAKER. May I answer for me and not for my organization, be-
cause we have not taken a position.

The CHAIRMAN. Yes. I am merely trying to get some help on it be-
cause I am worried by your argument.

Mr. BAKER. I personally am much in sympathy with the idea that
we need a serious look at the entire realm of deductions and exemp-
tions, and I think that I would have personallynot organizationally
but personallyhave few quarrels with the Mills- Mansfield bill as it
stands. This is a personal thing. I am sure many of the churches which
support the joint committee would not agree with me on it.

I think there are probably many people in the churches who feel as
I do on this issue.

The CHAIRMAN., I was interested in your response because in 1957, I
believe, the Ways and Means Committee or a subcommittee thereof
conducted a very extensive hearing into all of the so-called loopholes or
preferences, including all the deductions to which the taxpayer was
entitled, including business deductions. We had a witness who was a
representative of some group of churchesI have forgotten the name
of the organization. I have even forgotten his name.

The income tax rate then was 91 percent. He argued against our re-
ducing any of the tax rates because he contended the higher the tax
rate, the more likely the individual would be to make a gfeater contri-
bution to his church; the lower the tax rate, the less likely he would
be to make a contribution.

Mr. Mason of Illinois was then on the committee. lie actually
junipcd out of his chair at that response to this question. That witness,
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who had identified himself as a minister, was asked whether he thoughtthat Mr. Mason's legal right to deduct a contribution to his churchmotivated him to make a gift in the amount. The witness said that itdid, but Mr. Mason said, "It does not, I am a Christian."Mr. BAKER. I would hope that church members would contributebecause they wanted to. Incidentally, I am not a minister; I am acollege professor,

The CHAIRMAN., 1 know your background.Mr. BAKER. I would hope that the church members would contrib-ute without reference to a tax deduction. No matter what the commit-tee does ultimately, tax deductions should not be a way to encourageor discourage church members in their gifts.The CHAIRMAN. Even though the Congress has allowed, over theyears, a deduction for church contributions and though it might in-volve to some degree a violation of the principle of the separation ofchurch and state, you are suggesting we not use it as a precedent forfurther extension?
Mr. BAKER. Speaking again, strictly for myself, that is correct.The CHAIEMAN. Mr. Byrnes.
Mr. BYRNES. The same rationale that is involved in the discussionyou just had with the chairman is also involved in the deductibility ofcontributions to nonpublic educational facilities. We permit a personto make a contribution for educational purposes.Mr. BAKER. As a college professor in a church-related school for 11years before I came to Washington, this may be my one specialpleading. Colleges do depend on large gifts. Churches normally dependon small contributions. College depend very strongly on largergifts. I am not making the case for the colleges; they can speak forthemselves. I do think that we need to examine our rationale verycarefully on tax exemptions and tax deductions.Mr. BYRNES. In 1969, we did a little tightening up in the field ofcontributions. I think the greatest scream over what we did in 1969came from colleges that are nonpublic, depending on various gifts.Mr. BAKER. I helped workon that, too, in the conference committee.Mr. BYRNES. Those who argue that the tax credit is so funda-mentally wrong have a problem when they try to rationalize theirattitude toward contributions in the area of education.Mr. BAKER. That is a difficult thing. I don't think we are at allclear. I agree that Baptists, church people, educators, and so forthare not always consistent.

Mr., BYRNES. Neither are Congressmen, so you don't have to feeltoo badly about that.
The. CHAIRMAN. Dr. Baker, there is one other item that wasincluded in the so-called Mills-Mansfield bill, and that was theelimination of the section of the lawI think it is section 107 of theInternal Revenue Codewhich provides for an exclusion from grossincome of the amount of a minister's

parsonage allowance. I think Ihave received more letters questioning the advisability of the elimina-tion of that provision from ministers than I have on any other provisionin the bill.
Mr. BAKER. We, as a joint committee, have taken a position onthis, though again we do not speak for all of the ministers. We basicallyfeel that the parsonage is not a part of the actual sanctuary and is
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entitled to tax exemption only to achieve equity with other churches
which cannot separate housing from their sanctuaries.

The CHAIRMAN., We are to that extent subsidizing the total in-
come of the minister.

Mr. BAKER. We are indeed.
The CHAIRMAN. It does not amount to much, figuratively speaking,

in relation to the overall; it is $10 million.
Mr. BAKER. It is a subsidy to which I personally object.
The CHAIRMAN. Mr. Corman.
Mr. CORMAN, Mr Chairman, I just want to say that Dr, Baker

not only speaks for 23 million Baptists, but also fer at least one
Methodist. I personally am opposed to charitable deductions for
gifts to religious institutions in any form. I have always argued with
my own minister, who does not agree with that. If taxpayers don't
pay their income taxes, all we can do is send them to jail. But if they
don't tithe, he can send them to hell. He has a better means of enforce-
ment than we have.

The CHAIRMAN. Mr. Schneebeli.
Mr. SCHNEEBELI. Dr. Baker, you say you represent 22 or

million church-going people. Has the council of churches adopted any
position in this legislation?

Mr. BAKER, First of all, most of our members are not members of
the national council, but the national council did in 1970 adopt a
statement in opposition to tax credits, yes.

Mr. SCHNEEBELI., The council of churches has?
Mr. BAKER. Yes.
Mr. SCHNEEBEI.I I don't believe they have testified yet.
The CHAIRMAN. They have not asked for an appearance.
Mr. BAKER. There is a statement I can find for you
Mr. SCHNEETIELI. Will you send it to me?
Mr. BAKER., I will.
The CHAIRNIAN. We will make it a part of the record without

objection.
(The statement follows:)

[From Compact, February 1970]

NATIoN CouNcit. or CituacnEs OF CHRIST IN THE U.S.A., NEW. Yoax. CITY

The General Board of the National Council of Churcles has repeatedly expressed
its support for public education and urged that federal aid be given to public
schools throughout the nation. All children have a right to share in this aid through
attendance at public schools. To the extent compatible with the religion clauses
of the First Amendment and the sound principle of public control of public funds,
those attending private and parochial schmls should benefit from this aid.

An effective and appropriate n ay in which children attending private and paro-
chial schools may benefit from federal aid to public education is to make available
to the children on a part-time basis the instruction and facilities of public schools.

In any program of federal aid that makes benefits available to children in non-
public Schools, certain safeguards should be designed to make clear that it is
children and not schools which receive the benefit. We oppose grants from federal,
state, or local tax funds for nonpublic elementary and secondary schools.

We oppose, the payment from public school finals for tuition or "scholinships"
for children to attend private or church-related elementary or condary schools,
or grants to their parents for that purpose. We are opposed to "I.,.-crechts," "tax-
forgiveness," and exemption from school taxes or other taxes for parents whose
children attend nonpublic elementary or secondary schools.

We favor the supplying of dental or medical services, lunches, and other dis-
tinctly welfare services to all children, whatever school they may be attending,
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pro% ikled such ger% ice-; are identifiable by recipient- :c4 piddle .4ervices and the
expenditures are administered by public authorities respotpuble to the electorate.

Mr. SCRS EEBELI. The person who preceded von said at lot of the
schools startino. in Florida are Baptist schools. Are they the same as
Methodiststrio- are all over the place?

Mr., BAKER. We are the same as Methodistswe are all over the
place. This is one point on which I feel strongly. This kind of tax
credit would encourage the establishment of the private schools,
many of them in the South, some of them with the idea of evading
integration.

The point. I am trying to make here is that tax credits would
encourage the establishment of potentially dirisive nonpublic schools.
Some of them are meeting in Baptist churches. Some of them are
meeting, Mr. Comm, in Methodist churches in the South. But,
as I stated if you can control, as can be done in nonpublic schools,
the curriculum and the teaching staff, you control the clientele of
that school.

If I want to operate an all-white, nonprofit non-church-related
academy, whether it meets in a church building or not, and if I am
able to hire my own teachers and I set up my curriculum, I can have
a school which will not appal to any minority youngster. They will
not even apply for admission. Tax credits would encourage such
schools.

Mr. SCHNEEBELI. These schools are being established without
any additional tax motivation. With the tax motivation, there would
probably be a lot more schools so established. Is the principal reason
for this establishment the matter of segregation?

Mr. BAKER. I can't speak for the schools in Florida, but in fact
Mr. SCUXEEBELI. In general.
Mr. BAKER. I would not even want to say in general. I do think,

though, having been born and raised in the South, that many of them
arc for this purpose. Many of them are not. Many of them are strictly
for religious purposes.

Then I get back to my argument about whether or not the general
taxpayer should help to promote the religious mission..

SeuxEEnEm. I am surprised that they are being established at
the rate of one at day.

Mr. BAKER. I wns, too. I sat in the room wishing someone on the
committee would ask the previous speaker what the ratio of black
students is in these nonpublic schools that are being established.
I think that would be an interesting statistic.

Mr. SCIINEEBELT. Call you supply it?
Nit. BAKER. I do not have the information. If you could ask

1)r. Tanney, I think it would be a good statistic to have.
ScnxEEBEm. Thank you very much, Mr. Chairman.

The CM% MIA 'C. Mr. Carey.
Mr, CAREY. Thank you, Mr. Chairman.
1 would like to agree with the witness, Mr. Baker, that back in

those stormy days of 1965, when we tried to come to grips with the
declining quality in American education, especially in the ghettos and
distre,sed areas of our cities, we did have at fine spirit of cooperation.
We worked without acrimony and without, hostility to try to perfect
language that would save the constitutional requirements of the first
amendment.
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I am pleased that, as a result of our efforts, that act has not been
successfully enallenged in any way. In fact, the theory of the act
at least in title IIhas been upheld in the Allen er,.e. The court ruled
that the loaning of textbooks which are part of the public textbook
program to children of nonpublic schools is constitutional. I think
that decision illustrates that not every kind of assistance to children
in nopn1.-,, schools is in:permissible.

So the question, I think, for us as members who are dedicated to the
principle of separation of church and state is to find those ways that
reach the child in some form so that the child receives the benefit but
the religious institution does not.

Mr. BAKER, Separating these, as you know, is an extremely dif-
ficult, thing.

Mr., CAREY., I agree.
Mr. BAKER., I would hope that very few churches would go on

record as opposing children. I think you get into some serious then -
logical arguments when you oppose children.

Mr., CAREY. Some oppose having children.
Mr. BAKER. Yes. Having four children of my own, I sometimes

onder if I should not have opposed it, with two teenagers.
Mr., CAREY. I have three times your problem.
Mr. BAKER. I sympathize with you.

-ying to make sure that public funds are channeled to give aid that
a child deserves because lie is a child, regardless of his parents' pref-
erences, religiously or educationally, for hint, is one thing. The channel-
ing of public funds into the schools directly or indirectlyand, again,
the title of this committee print at least indicates that this is an aid
to schoolsis an entirely different matter.

You have also raised a point that I have emphasized to
American Government classes for Years, and that is that Congress
has a greater responsibility even than do the courts in seeking to
determine the constitutionality of the acts it passes. The old argu-
ment of "Pass any law and then let the courts decide," I think, is a
bad one.

Mr. CARET. I subscribe to that. I have always held that it is an im-
portant function of Congress to weigh carefully the constitutionality
of its own acts and then the courts will not have any entanglemen t
with Congress.

Mr. BAKER. Yes. I think if Congress does perform this function
of looking very carefully in the first instance at its acts with the
question in mind "Is this constitutional?" and not just throwing off
the tough

throwing
ones onto the court, then we will have fewer problems.

Nlr. CAREY. Since the theory of ESEA, which we did successfully
enact, was that the concentration of poor children in major cities and
in rural areas was a kind of a social impact which needed to be ad-
dressed by the Congress in its general welfare function, we worked
somew hat effectively to target, in those benefits, to concentrations of
oisadvantaged children whether they be in the public or nonpublic
schools.

Now, T want to correct for the record your statement that, the way
this bill is drawn, it does not allocate moneys to the poor. In the
drafting of the bill, the joint, committee staff, and myself and my
stuff, were very careful to make certain that, as we interpret our draft,
the poor who do not pay income taxes or persons who were working
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but whose tax liabilities were insufficient to get a credit would be
entitled to one. So in this request, the bill is aimed at the poor.

Mr. BAKER. Yes; as I explained earlier, I did not have that part of
the bill at my disposal when I wrote my testimony. I noticed, in both
Mr. Weinberger's and Mr. Shultz' testimony, at least one of them was
delighted that you had separated these two forms of credit, because
they had serioub questions about the constitutionality of payments to
poor parents for school tuition.

\1r. CAREY, I do not think that is the way to put it. I do not think
they had serious questions about the constitutionality of the entire
bill. They (lid feel that the constitutionality of one aspect might be
challenged because it provided for something more than a remission
or credit. So this feature would be separated from the rest. of the bill.

Mr. BAKER. That is correct. But the implication is there that
there is more liability with one aA against the other.

Mr. CAREY. Yes. I would have to disagree, though, with your use of
an example as to how it will work adversely in the case of a taxpayer
with children versus a taxpayer without children who pays real
estate taxes. A large portion of the bill, title I, is aimed at relieving the
local real estate tax, which is the major and, in some cases, the sole
source of the support of public education.

The administration made a recommendation in line with the
President's recommendation to the Commission on Aging that we
find some way to relieve senior citizen taxpayers, who no longer have
children, of some of their heavy costs of supporting public education.
That is the thrust of title I of the bill.

So, while the family with the five children might be receiving up to
$1,000 in tax credits, the other theory of the bill is that those who are
paying now for schools and not directly receiving benefits therefrom
would also be receiving some form of relief.

Mr. BAKER. There is a possibilityand maybe this is a problem
with the legislation as it is writtenafter the veto of the HEW-
Labor bill because of increased moneysthere is a possibility that
this title I money will never be available, whereas title II can go into
existence.

Do you see the point I am making? If the President is going to
insist upon no increases in spendingand Mr. Weinberger and
Mr. Shultz emphasized that they want no increases in spending
given the minimal decrease in income under title II, compared to the
two-and-a-half-billion-dollar expenditures provided for in title I, the
President might tend to permit the tax credits to go into effect and
not disburse any funds provided for under title I.

So I think that you can get into a squeeze on this matter, It is a
very real possibility.

Mr. CAREY. That is a major problem before the Congress
although not necessarily before this particular committee. We are all
concerned.

Finally, I would like to disagree with the next to the last paragraph
of your statement, where you state that this kind of bill would result
or cater to the establishment of Black Panther, John Birch, Minute-
man, or SDS schools, to name but a few, Such a statement is not in
the spirit of constructive dialog. You would also have to say that
the passage of ESEA and Headstart, which are available to these
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groups, had the same impact. These programs are available to non-
public institutions.

In fact, just the obverse is true. In two cases, major demonstra-
tions were held in New York City and in Washington, D.C., because
denominational schools in the inner city were forced to close for hick
of financial means. Parents who were not part of that denomination
in fact, parents of many denominationsdemonstrated to try to
persuade the denominational authority dosing the schools to reverse
its course and keep those schools open.

Theoretically, if they had wanted to have nonpublic schools for
their own children, they could have gotten together to start a hedge-
row school or backroom school. They preferred not to do that. They
preferred to avail themselves of a school which was not necessarily
of their denomination and they joined together in civic demonstration
to keep that school open.

So, I think, this example runs counter to your notion that this kind
of bill would cause fragmentation, division, and the proliferation of
what I would have to say would be hate-based schools. I just don't
believe that is true in this country.

Mr. BAKER. This is just a matter of your belief and my belief.
I do not think that it is a parade of imaginary horribles. I think there
are instances such as you have mentioned in which this is the case,
but I also think that I can give some pretty clear instances, not right
at this moment, of some of the other things that I have mentioned
here.

I think title II encouragesI don't think it will automatically lead
tobut I think it encourages and there is a distinct possibility that
these divisive nonpublic schools will evolve.,

Mr. CAREY. I think you shoud change your terminology when you
say, "It is not a parade," to forecast what, there would be. I forecast
that the kind of school could never meet the standards that would be
imposed by the State for the conduct of a sound educational program.

I also state, that, in the committee's review of tax provisions, I
would make certain that any organization founded on the basis of hate,
division, and contumacious conduct to all of society would not qualify
under the 501(c) (3) definition and therefore they would not qualify
for the benefits of this bill.

Mr. BAKER. That is possible.
Mr. CAREY, Thank you, Mr. Chairman.,
The CHAIRMAN. Mr. Byrnes.
Nfr. BYRNES. Mr. Baker, in response to a question, I think you mis-

stated the President's position in his veto on the HEW bill when you
said he was opposed to any increases. He was opposed only to the
increases in the aggregate that, were in excess of the increases already
provided in the budget request.

Mr. BAKER. What I was trying to get at
Mr. BYRNES. I know what you were trying to get at, but you mis-

stated it.
Mr. BAKER. Yes, sir. If I dio misstate the President's position, it

was not, a deliberate misstatement.
The CHAIRMAN. Are there any further questions?
If not, Dr. Baker, we thank you for coming to the committee.
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STATEMENT OF JACK BUTTRAM, WASHINGTON COUNSEL,
AMERICAN ASSOCIATION OF CHRISTIAN SCHOOLS

Mr. BurraAm. I am Washington counsel for the previous witness:
I would like not to have the impression left on the record by Dr. Baker's
question, that he would have had someone on the committee ask how
many black students were in the schools.

The CHAIRMAN. If you will identify yourself, we will be glad to let
you supply us with that information if you will.,

Mr. BUTTRAM. I do not have the information with me. My name is
Jack Buttram, Washington counsel for the American Association of
Christian Schools. I would not want the impression to stand on the
record that the Amercian Association is a segregationist organization.

Mr. BAKER. I did not try to do that.
The CHAIRMAN. Would you please get the information for us. if you

about the ratio of black students in the schools you represent.
(The following letter and statement were received for the record:)

Ettle 1N ASSOCI1TION OF CIIIOST1 IN 511001.5.
Washington, D.C., Scplindnr 11, 197.1.

Mr. JOIIN M. MARTIN,
Chi( f Counsel,
Committee on Ways and Means,
Washington, D.C.

DE%it Mu. MteriN: Dr. A. C. Janney appeared before the Committee on
August 17, 1972 to testify in support of Title II of 1111. 16141. During the Q & A
period following the subsequent witness, Dr. John Baker, expressed surprise
that AACS-type schools are reported to be otsming at a rate approximating one
a day and said something to the effect that he "wished someone on the Committee
would have asked %%hat the ratio of %%bite to black pupils is in those school-.

As Dr. Janney had already left the hearing room to catch a plane he could
not answer for himself, so at the conclusion of Dr. Baker's time I asked the
Chairman for an opportunity to correct the impression left by Or, 13aker's ques-
tion that AACS is a segregationist organization.

Enclosed is a statement by Dr. Janney offered for .tyertion in the record at
the appropriate place. Thank you for your cooperation and interest.

Sincerely,
JACK Burro
Washington Couns,/,

SUPPLEMENT 11. ST.MMENT OF DR. A. C. JANNuT

Mr. Chairman, I ant sorry that toy schedule required that I leave the hearing
room on August 17 to catch a plane; otherwise I should have been glad to ans%%er
Dr. Baker's question in person.

In response to the question of AACS policy, I would refer Dr. Baker to page
seven of my prepared statement which appears in the record, but I did not read
in summarizing my remarks for the Contntittee. That section of toy lestnnony
gives the policy and practice of the AACS on this question. Perhaps if I had
read this aloud in the Committee room it would have made the matter clear and
obviated Dr. Baker's question.

As a matter of record AACS schools do not keep records according to race,
creed, or national orign. The division between the sexes is approximately that
which appears in the general population. So far as membership in the AACS is
concerned, none of these factors are taken into account either in joining or in not
joining with the exception of adherence to the statement of faith %%Well I supplied
for the record following my testimony as Appendix 1.

I would re-emphasize, for the Committee's benefit, that the AACS is a national
organization, not devoted to representation of schools in a particular section of
the Nation. I made reference to schools in the State of Florida because, that is
the section with which I happen to have the most first hand experience and
acquaintance. But similar situations exist in Michigan, California, Texas, Ohio,
et e.

I thank the Committee for the opportunity to clarify the record.
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The Ciimam Ax. Our next witness is Mr. Robert Williams.
We arc glad to have you with us. Mr. Williams. If you will identify

yourself for the record, we Mill be glad to recognize you.

STATEMENT OF ROBERT WILLIAMS, VICE PRESIDENT, ILLINOIS
COMMITTEE FOR PUBLIC EDUCATION AND RELIGIOUS LIBERTY

Mr. WILLIAMS. I am Robert Williams, pastor and citizen.
Chairman Mills and members of the committee, I am from Rock

Island, Ill., and I am vice president of PEARL in Illinois and chairman
of Citizens for Constitutional Education in Rock Island County,

I would like to file my statement, which is much too long to read
in its entirety, but I would like to comment on most of it.

The CHAIRMAN. Without objection your statement will be included
in the record at the end of your oral statement.

Mr. WILLIAMS. The organizations in part, and I have given a com-
plete list to the clerk, are the American Baptist Churches for the
Great Rivers Region, American Jewish Committee, Catholic Organi-
zation of Parishioners, Catholics Against State Aid, Citizens Concerned
for Public Schools, Citizens for Constitutional Education, Concerned
Educators of Chicago Metropolitan Area, DuPage Coalition for Pub-
lic Schools, East Alton Education Association, the Ethical Humanist
Society, the Illinois Association of School Administrators. Illinois
Baptist State Association, Illinois Congress of Parents and Teachers,
Illinois Council of Churches, Illinois Education Association, Jewish
War Veterans, National Association of Catholic Laymen, St. Ferdi-
nand's Neighbors and Parishioners, which is a group in Bishop McMan-
us' area, Sandy Creek Baptist Association, plus others,

(The complete list follows:)
List of organizations which have adopted an official position in opposition to

tax support for private and parochial schools.
American Baptist Churches for the

Great RiveN Region.'
American Civil Liberties Union.,
American Jewkh Committee,
American Jewish Congress.'
Americans United for Separation of

Church and State.'
Anti l)cfa»iation League of B'nai

)frith.'
Calladie Organization of Parishioners.'
Catholics Against State Aid.
Chicago Baptist Association.'
Chicago Region PTA.'
Chicago Urban League.
Citizens Concerned for Public Schools

Jacksonville PEARL.'
Citizens for Omstitutional Education

Rock Island PEARL.'
Concerned Educators of Chicago Met-

ropolitan Area.'
Concerned South Cook County Edu-

cators)
Danville Education AssociationDan-

ville PEARL)
DuPagc Coalition for Public Schools

DuPage County PEARL.'
East Alton Education Association.'
Ethical II umanist Society.'
Greater Northme4 Civic Association.'

1 Militated with PEARL.

Ilorace Mann League.
Illinois Area, United Methodist Church.
Illinois Association of School Adminis-

trators)
Illinoc Association of School N,arck,
Illinois Baptist State Association)
Illino Congress of Parents and Teach-

ers
Illinois Council of Ch
Hands Education Assn,-iation)
halependent Voters of Illinois.
Jewish War Veterans.'
Metro East Citizens Committee.
National Association of Catholic Lay-

men
National Association Advancement of

Colored People.
National Council of Jeu ish Women.
Northeastern Division IEA)
Olney Baptist Asqoeiation)
Presbytery of Chicago.
Putter -hefty School District 69.1
It iehardsSt em na it, 1
St. Ferdinand's Neighbors and Parkh-

inners.'
Sandy Creek Baptist Acsociation.1
Uni(ni of American Hebrew Congrega-

tions.
Unitarian Universalist Church.



Nfr. WILLIAMS. Honorable members of the committee, it is a privi-
lege to come before you today as a citizen, as a pastor, as a churchman,
as a taxpayer, as chairman of Citizens for Constitutional Education,
representing the Illinois Committee for Public Education and Reli-
gious LibertyPEARLwhich is not anti-Catholic, anticlerical, or
antiparochial schools, but for public education and religious liberty.
Our position is:,

We oppose the allocation of public tax money or expected revenue directly or
indirectly for private and parochial elementary and secondary schools, whether
through direct payments or grants, auxiliary services, textbooks, vouchers, tax
credits or any other form of parochiaid financed from public revenues.

We take this position on grounds of principle, although we are
conscious of the pressure exerted for the past several years to provide
public aid and special considerations for parochial and private schools
to "prevent their departure from the educational and church scene."
We ask you in your report to the House of Representative to put
principle above pressure.

PEARL was organized in Illinois because it became apparent the
pressure exerted was obscuring the principle and that, legislators were
not entirely aware of either. We discovered very quickly in our own
group that principle was not in the same priority to those who gathered
around our banner. Some had as chief consideration the clanger to the
church; others, the danger to public schools; others, the apparent
unconstitutionality; and still others, the danger to the taxpayer, In
our study of each proposal made at the State level and now the national
level we have seen parochiaid bills presented to be:

1. Unconstitutional in word and intent,
2. Expensive and increasingly uneconomical,
3. In violation of the principle of separation of church and state.
Today we wish to apply these objections to the "tax credit" approach

you now have before you in terms of principle, pressure, program, and
prospect.

I. PRINCIPLEENTANGLEMENT BEGINS

If testimony were being given today in support of tax support of
private wishes to build septic tanks, wells, and to finance private
membership in swimming clubs and country rhilis because citizens
prefer them to the public facilities, everyone in this room would be
laughing. Because it is a school which contains children, no one is
laughing. We suggest, however, that the principle is still the same.
Giving people deductions c their income tax to pay for private choices
would cause a furor amidst, all citizens who are willing to settle for the
public facilities, and to give them a tax credit sounds impossible to
even think. and then to pay them to use the private facility if their
taxes are not 'nigh enough would seem preposterous.

Historically, ;private wishes have been protected by law, and have
been quickly surrendered to public control only when such control
seemed necessary and wise. There is no advantage, except economic
which can prompt today's church to surrender to governmental
control. Entanglement of government in church affairs is a necessary
result of parochiaid. "He who pays calls the plays."

Our Congressmen are being asked to vote against the Constitution
which says no to parochiaid as establishment of religion. The intent



of parochiaid is in conflict with the constitutional intent to maintain
independence of both forces. People who laugh at the Constitution,
particularly in our State of Illinois, where it is quite specific, make the
citizens dismayedand often angryconstitutional prohibitions are
held up to ridicule. Yet the philosophy is, "We'll do it anyway."

A further extension is, "1 f we can't pay for it ourselves, we'll find
someone who can!" As usual, it is the taxpayer who ends up with the
bill

Thomas Jefferson said, in the preamble of the "Bill for Establishing
of Religious Freedom."

"To compel a man to furnish contributions of money for the propa-
gation of opinions which he disbelieves and abhors, is sinful and
tyrannical; even the forcing him to support this or that teaching of his
own religious persuasion." He also ,aid, "* * * corrupts the prin-
ciples of that religion it is meant to encourage."

The tax-credit approach is still parochiaid, because the recipient is
finally the school, which exists to propagate an opinion. In a parochial
school, whatever it teaches which is common to all educational pro-
cesses, is still taught with the understanding that at some time in the
school curriculum the real reasons for the school's existence will be
taught. clearly and directly. If, for instance, an underlying reason is the
teaching of Catholic doctrine about human life, one can see clearly
that public tax money, contributed through parents via H.R. 16141
the credit will he fully refundable and, accordingly, will be paid to an
individual whose tax liability for the year is less than the credit to be
made available. or withheld from support of public purposes through
tax credits, will be used to support a school which teaches it. Yet
millions believe the Roman Catholic position on birth control to be
archaic, cruel, and inhuman. as well as impractical, and money would
be spent to spread this objectionable doctrine, because a parochial
school rightfully has a duty to teach the beliefs and opinions of its
sponsoring ecclesiastical organization.

Cleverly our opponents have concentrated on the child's right to an
education, b ,A the right is legally provided in public schools, supported
by taxes, and in private choice to provide special schools.

We hear much about the "child-benefit theory" and servicesbuses
and lunchesnow provided come under this theory. It is suggested in
a subtle manner, that this doctrine. considered in the courts of years,
extended to the "church-benefit theory.," The school does not exist
without the child, s,, the child is lifted up. but ninny fear for the church
without, the school: The cry- is "Save the child." Is it not. really "Save
the school!" or uncle. ying this, "Save the church.,"? The parent's
pocketbook in the tax-credit approach is only a method to accomplish
the same ends as direct payment, vouchers, and auxiliary services
were proposed to do. I would like to point out that parents don't close
because they don't get the money.

Direct or indirect support of private schools, by whatever means,
even the at first-glance-acceptable tax-credit approach would be a
backwa efl step in American life: After coming to the New World to
escape domination of many kinds, attempts were made to establish an
"American version" of domination, which seemed not so objectionable.
Old mistakes of state-established churches were repeated by their
American cousins,,
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The Ohl World free churches even sought establishment.. Theburning, of witches, the refusal of licenses to strolling preachers,and other sorts of harassment of people with it private view contraryto the established
churches, which all together at the time of theAmerican Revolution were only 5 percent of the American people,brought a new look at abuses of the American church. established.With today's nonestablished churches having as members over tit)percent of the American

population, with church statistics used, notaffiliations claimed by people no longer in churches officially, therepeat of old mistakes could he considered
dangerous. The philoso-pher. George Santayana, put it: "lie who does not know history ishound to repeat it." With great pain the churches were disestab-lished, and have remained so since. Let the cycle not begin again.,We are naturally distressed to see the principle fought so hard inthe various States become so fractured by the national push forparachiaid now so apparent. This is not a new matter to us, So wewould have you look also at the pressure.

PDESSUREENTANGLENIENT DIVIDES
The position of one national organization pushing for parochiaidclear. as expressed in its pamphlet widely distributed across the land:Our Government is a government of minority pressure groups, andwhoever gets there first' with the most pressure wins.In our State. Illinois, the taxpayer has been asked to pay for churchprograms, with few standards except attendance. Even fire and safetystandards have been rejected as too expensive for parochial schools tomeet. There is no relief noticed in Federal legislation proposed for taxcredits, we note. In Illinois, the taxpayer has been asked to pay forsalaries of uncertified teachers in non accredited schools with selectiveadmission standards, without strict fiscal accounting and yet, undercontrol of palish churches. The bills before you change none of this forIllinois.

('hurdles across America have regrettably said, in short: "Put uson relief * * * grant aid for our program or we'll close our schoolsand let you worry about it!" There is no assurance that unwantedsch.,ols (ghettos, inner city) mould not be closed after aid either.The implied and often stated suggestion is that retaliation at thepolls will follow the denial of aid tmd that help at the polls would bethe result of granting a reprieve to a program underfinanced by thosewho believe in it.
I am an elected official myself and I understand what politicsmeans to people in terms of voting. We understand the position ofour opponents. They need money to operate their schools becausethey can no longer finance them. Pressure seems to be the best move,in their view, so they find what arguments they can,The "tax-saving" :tegument of the opposition is temporarily effec-tive., but it is a myth in the long run. It simply does not hold waterthat two complete systems, plus new systems organized to get in onparoehiaid, would be less expensive than current support of publiceducation by tax money and private education by private support.Testimony was given in Illinois that eventual "complete support"is the objective. Any legislation which is declared constitutional is
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only the i ',tin] step. Once the first hurdle is passed, it will take only
more pressure to mount the next ones.

Witpe, the escalation from $4.3 to $42 million in Pennsylvania
by pressure politics. Everyone seems to want to szu, e the taxpayer's
money, or to spend the least, but the taxsaving myth should have
as its signal to the taxpayer the signs familiar in Illinois, on parochial
school grounds. What is purported to he saved is actually the objective..

Such entanglement of church and state is divisive. It puts system
against system, long existing side by side as proper judgment of
educational philosophic,. The bills before your committee are in effect
Catholic aid bills, since most °thy,. parochial schools are increasing
in both enrollment and tuition. A vote for Catholic aid is a vote against
the people of Americt.. Seventy percent of the people ar3 opposed
to parochiaid, says the Gallup poll, including 30 percent of Roman
Catholics. These citizens mostly believe a church should pay for its
own program or change to one it can..

If Catholic aid bills are hopes for votes, they are at best temporary.
In Michigan, after parochiaid passed, the citizens rose up and put
through a constitutional amendment prohibiting such financing of
church programs, and opponents of parochiaid won 71 of 83 counties,
including a 75-percent Catholic suburb of Detroit. The important
word in the campaign became "creeping parochiaid." If busing can
be so divisive, why not parochiaid, if its opponents want to make it
so? To date, they have sought to defeat it and uphold the American
principle of separation of church and state, rather than spend their
energies in vitriolic campaigns.

PEARL would plead for continuance of the separation stanch.-
instead of the inevitable campaign of retaliation should tax-crew,
parochiaid pass.

But who are w we to tell you about pressure? You know it and feel it,
and certainly we would add ours, but coupled with the principle upon
which this Nation was founded, that no group would have a favored
position in American life. Let us then move on to consider.

III. PROGRAM-ENTANGLEMENT DESTROYS

The church can ill afford parochiaid, whatever its denomination.
The public school has problems today it is not responsible for, and
cannot handle without cooperation. To

it,
its energies and re-

sources into private privilege is to damage t, and whatever institution,
including the church, which dares to fall into the trap of draining off
its best.

Parochial education is the program of the church, Catholic and
Protestant. It is legitimate and important, and should not be weakened
by entanglement with governmental control. Yet the public is being
asked to finance what private groups, individuals, and congregations
are no longer willing to support fully, apparently because other t'Adngs
are more important and because of decline in religious orders. We con-
sider these as internal problems of individual congregations f,ad church
organizations, and reiterate our belief that every church is obilged
to support its own program or change to one it can!

Msgr. James C. Donoghue, Director of the Di..ision of Elementary
and Secondary Education -'f the U.S. Catholic Conference in Wash-
ington, which represents the bishops, said on the "Today" show: "If
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the poor Catholic Church could build the present parochial school
system, then the affluent Catholic Church should be able to continue
it."

As long as parochiaid, in whatever form, is being sought and people
believe it forthcoming, the real issue is not faced and parochial
schools, many of them very fine schools, are being further weakened.
This is regrettable. As churchmen many of PEARL's members, familiar
with church finance, see stewardship practices in need of overhaul,
rather than a poor, struggling, fiat-on-its-back organization in need of
public support for its very existence.

The decline in religious orders which naturally are able to provide
quality teaching from dedicated nuns and brothers at low cost, is
regrettat'e, but this is not the taxpayer's responsibility: In a survey
made by the Catholic High School Board in lay hometown, 9,253
families were circularized and 2,926 responded. This question was
asked:,

If vocations to religious life continue to decrease, the day may come when only
a very few religious are available to teach at Alleman. If this eventually occurs, do
you feel that Alleman should remain open as a private Catholic school, staffed
almost entirely by lay teachers, or would it be better to close Alleman and redirect
our efforts?

The results showed 6.11 percent not answering, 16.33 percent an-
swering "Don't know," 30.21 percent answering "Stay open," and
46.95 percent answering "Close!" Other answers accounted. for 0.34
percent.

The program of a church requiring public aid is suspect Either it is
too expensive or the people don't want it. Most educators recognize
that parochial education, counting "contributed services" is generally
more expensive than public education, mainly because of smaller
numbers, but much misinformation is being promulgated.

The Protestant mind has long believed a fallacythat Roman
Catholic people are "good givers." Though most clergymen of both
faiths know different, this is exploited by proponents of parochiaid in
a double-barreled attempt to indicate th -t church resources and parish
income are being strained to the limit and the taxpay er is being "saved"
millions b3 the existence of parochial schools.

Ninny parochial schools do not ch...ge tuition to member.,' children,
and most are financed drec;ly from the church treasury.

Often families with children in school are aske:1 to contribute a mere
$3 per week to the church for support of the entire church program,
including the parochial school. To most Protestants this is a very
meager subsidy, or "token" niedge. Distressingly some of the opponents
believe that whatever is difficult to acquire from your own resource-;;
simply vote yourself the money.

The national per capita giving of Protestants if $96 84per con-
firmed memberwith the Seventh Day Adventists leading the way
with $368.32. This denomination has the third largest parochial school
system and al: o charges tuition. Yet it is opposed to parochntid and
has testified against it. The fact is, if Roman Catholics contributed to
the Church like Protestants do, public id and/or tax credits would not
have to be sought for their church's proram.

Speaking personally the f ount of money paid by my wife and me
into the treasury of our church in 1971 for that proportion of our
church budget program, which deals with religious education in our
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own local congregationin our congregation that is 37.9 percent; in
the Catholic Church it is ordinarily 70 percent because of being a
full-time schoolwith direct benefit to our own children, exceeds even
the maximum $400 proposed by H.R. 13020 and H.R. 13495 being
considered by this committee today.

We did receive a tax deduction, of course, but it is discriminatory
to offer a tax credit to some and not to others, when the purpose of
the contribution is the same: Incidentally, I am not asking for a tax
credit. And taxes can be paid under protest, and this is what you risk.

Another myth is "double taxation." As an argument, it has senti-
mental mileage, but is not val'd any more than for older people or
childless couples, who pay taxes' and do not use public schools, We all
support jails, but who among us hopes to benefit directly by its
facilities?

Pm!) le pay for what they vant. Tuition is not taxation, and church
support is already deductible on the income tax, just as are property
taxes. If the church wants more money, then let its people pay it
voluntarily, not under governmental encouragement which certainly
constitutes entanglement of a divisive bent.

The program of the church should be financed by church people,
Tuition will be raised by the amount that you pass because how else
will the school benefit unless additional money can re received?

Finally, let us deal with prospect.

IV. PROSPECT-ENTANGLEMENT BECOMES FRIGHTENING

PEARL is a coalition of public school people and parents, of
clergymen and denominational organizations, of congregations with
voted po: tions against parochiaid, and of Protestant, Catholic, and
Jewish persuasions. We are people banded together with uncommon
interests and different life styles, but with a common purpose, to
prevent with all that is in us the passage of parochiaid legislation into
law, regardless of its type. This purpose is centered in reasons we
have stated and in further fears.

In a day when many churches are rent apart by he political activity
of their national organizations, individual congregations have been
able to unify with a unamimous vote on this issue, whereas they
cannot take a stand on fair housing, or on all sorts of things. But the
people have a unanimous opinion and will vote in a meeting their
stand on this issue. We banded together on this issue and have over
2.5 million people in Illinois who belong to these organizations.

The church people in our group interested in the ecumenical move-
ment feel the church and synagogue threatened on the very grounds of
freedom it has possessed since disestablishment of state churches in
America. The beloved community of faith has su Thred under state
dominance before in history. Church lands and properties have been
confiscated and church leaders have been captured and installed as
puppets of governmental regimes.

To consider tax-credit parochiaid as a prelude to state dominance of
religion and religious institutions seems overalarming to our opponents
and those whose primary interest is in saving money no matter how
little or for how long. But we consider tax-credit parochial as a fur-
ther breach of the wall, leading eventually to a major leveling of that
wall. Supreme Court Justice Clark wrote in a 1963 opinion:

83-453-72--pt. 2-4
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It 1- no defense to urge that the religiot4 practices here may be relatively minor
encroachments of the First Amendment. 1 he breach of neutrality that is today
a trickling -twain may all too soon become a raging torrent ; and in the word- of
Math-on, "It is proper to take alarm at the first experiment on our liberties.'L

We have long experience in the states fighting this battle and have
seen political fortunes crumble over this issue, The danger to the
church requires political action and pressure is met with pressure,
with both public schools and political institutions harmed.

Only a little here will be remembered later as a major breakthrough
when more is sought, and having once broken the dike, it will be simple
to flood the area. The cry is "We can up it any time, so just get it
nowt"

Parochial education is the program of a church, often an individual
parish. We believe it is often a good program, too, and can be a proper
judgment on its public counterparts. It is not competence or com-
petition at issue here, but composition of the parochial school. It
exists to support the church program, of which it is historically an
integral part.

Incidentally. more people learn religion outside of parochial schools
than inside. There are methods by every church to teach religion.
The church should have the right to decide its OW11 way and pay for
that method.,

We see danger in these bills to the church, Catholic and Protestant,
As soon as public aid starts, parish collections and church support
decline for purposes publicily supported, as we know already with
church colleges.

In our community when parochiaid was proposed people were
saying in Catholic chorches; we don't need to give to the church;
now we are going to get it from the State, and the priests had a good
deal of trouble letting the people know that talk was not reality.

Further, the pressure to put children back into parochial schools
which have drastically declined would be an obvious result of tax-
credit parochiaid. with resulting holes in public education programs.

Let us speak of the harm to the pcor and the black. Public schools
will become the dumping ground. In our State of Illinois, now, the
percentage of Negroes in Catholic schools is 7.4 percent, while in
public schools it is 18 percent. Tax-credit legislation would make the
church the unwilling handmaiden of racists.

No nun or any priest I know would seek to segregate its school,
butt the church school can be made the unwilling handmaiden of the
racists. Private schools may discriminate, not on race, but on every
other qualification possible.

Also, the poor and black, to receive the quality education of a
good parochial school, and we realize that there are many such, must
pay the price of indoctrination to receive the benefits.

The church has given many. gifts to civilization in institutional
form. These include schools, hospitals, libraries, orphanages, and
welfare. Most are public now, and rightly so, because they were
expanded to benefit the entire community. Yet those which remain
in church control are model institutions, or properly should be.
Whatever the church does should be done well as an example to its
public counterparts.

The entanglement of the Government of the United States and
its branches of services, such as internal revenue, education, and
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others, would quickly become red t ape not worth the, at best, tem-
porary benefits Of tax-credit pafochiaid.,

CONCLUSION

We have come a long way and stated many reasons for asking you
not to recommend 11.R. 16141, 11.R. 13020, MR: 13495 and other
forms of tax-credit parochiaid for passage by the U.S. House of
Representatives. As it violatioi: of principle, entanglement begins;
as pressure, entanglement divides; as program, entanglement destroys;
and in prospect, entanglement becomes frightening.

To avoid the latter two, please put principle above pressure!
Thank you.
(The complete statement follows:)

Sr VELMENT OF REV. ROBERT 0. WILLIAMS, CHAIRMAN, CITIZENS FOR CON-
EIONAL EDUCATION, AND VICE-PRESIDENT, ILLINOIS COMMITTEE FOR

PUBLIC EDUCATION AND RLLIGIOUS LIBERTY (PEARL)

PRINCIPLE ABOVE PliESSUILEINTRODUCTION

Honorable Members of the Committee, it is a privilege to come before you today
as a citizen, as a Pastor, as a churchman, as a taxpayer, as Chairman of Citizens
For Constitutional Education, representing the Illinois Committee For Public
Education And Religious Liberty (PEARL), which is not anti - Catholic, anti-
clerical, or anti-parochial school, but FOR public education and religious lib. rty.
Our position is:

We oppose the allocation of public tax money or expected revenue direetl,%. or
indirectly for private and parochial elementary and secondary schools, whether
through direct payments or grants, auxiliary services, textbooks, vouchers tax
credits, or any other form of paroehiaid financed from public revenues."

We take this position on grounds of principle, although we arc conscious of the
pressure exerted for the past several years to provide public aid and special consid-
eration for parochial and private schools to "prevent their departure frail the
educational and church seeno," We ask you in your report to the House of Repre-
sentatives to put, . ,

PRINCIPLF. ABOVI-. PliF:SSURE

PEARL, was organized in Illinois because it became apparent the pressure
evrted aas obscuring the principle and that legislators were not entirely aware of
either. We discovered very quickly in our own group Olt principle was not in the
slime priority to those who gathered around our banner. Some had as chief consid-
ation the danger to the church; others, the danger to public schools, others, the
apparent unconstitutionality; and still others, the danger to the taxpayer. In our
study of each proposal made at the state level and now, the national level, we have
s(.011 -parochiaid" bills ',resented to be

J. Unconstitutio ail in Word and Intent.
2. Expensive and Increasingly Uneconomical.
3. In Violation of the Principle of Separation of Church and State.

Today, we wish to apply these objections to the " tax credit' approach you now
have before you in terms of Principle, Pressure, Program, and Prospect; first
I. Principleentanglement begins

If testimony were being given today in support of tax support of private wishes
to build septic tanks, wells, and to finance private membership in swimming clubs
and country clubs I've:Luse citizens prefer them to the public facilities, everyone in
this room %%mild be laughing. Because it is a school which contains children, no one
is laughing. We suggest, however, that the principle is still the same. Giving
people deductions on their income tax to pay for private choices would cause a
furor amidst all citizens who are willing to settle for the public facilities, and to
give them a tax credit moulds impossible to even think, and then to pay them to use
the private facility if their taxes are not high enough would seem pnposterous.

istorically, private wishes have been protected by law, and have been quickly
suiendered to public control only when such control seemed necessary and wise.
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There is no advantage, except economic, which can prompt today's church to
surrender to govermental control. Entanglement of government in church affairs
is a necessary result of parochiaid. "He who pays calls the plays!"

Our congressmen are being asked to vote against, the Constitution, which say.
NO! to parochiaid as establishment of religion. The intent of parochiaid is in con-
flict with the Constitutional Intent to nulIntain independence of both ((prep.:.
People who laugh at the Constitution, particularly in our state of Illinois, where
it is quite specific, make the citizens dismayed . . . and often, angry . . con-
stitutional !imbibition,: are held up to ridieule! Yet, the philosophy is, "d'e'll
do it anyway!" A further ext-nsion is . "If we can't pay for it ourselevs, we'll
find someone who can!" As usual, it is the taxpayer who ends up with the bill.

Thomas Jefferson said, an the preamble of the Bill For Establishing of Religions
Freedom:,

"To compel a man to furnish contributions of money for the propagation "t
opinions which he disbelieves and adhors, is sinful and tyrannical; even the forcing
him to support this or that teaching of his own religious persuasion." lle also
said , - . . : . , . - . . " c o r r u p t s the principles of that religion it is meant to encourage."

The tax-credit approach is still parochiaid, because the recipient is finally the
school, which exists to propagate an opinion. In a parochial school, whatever
teaches which is common to all educational processes, is still taught with the
understanding that at some time in the school curriculum, the real reasons for the
school's existence will be taught. clearly and directly, If, for instance, an under-
lying reason is the teaching of Catholic doctrine about human life, one can see clearly
that public tax money, contributed through parents via 11.11, 16141 ("The credit
will he fully refundable, and accordingly will be paid to an individual whose
tax liability for the year is less than the credit to be made available.") or withheld
from support of public purposes through tax credits, will be used to support a
school which teaches it. Yet, millions believe the Roman Catholic position on
birth control to he archaic, cruel, and inhuman, as well as impractical, and money
would be spent to spread this objectionable doctrine, because a parochial school
rightfully has a duty to teach the beliefs and opinions of its sponsoring ecclesiastical
organization.

Cleverly, our opponents have concentrated on the child's right to an educatin,
but the right is legally provided in public schools, supported by taxes, and in
private choice to provide special schools.

We hear much about the" child-benefit theory," and services (buses and lunches)
now provided come tinder this theory. It is suggested in a subtle mannei, that
this doctrine considered in the courts for years, be extended to the "church-
benefit theory!" The school does not exist without. the child, so the child is lifted
lip. but many fear foi the church without the school. The cry is "Save the child!"
Is it not really, -Save the school!" or undeilying this, "Save the church''' The
parent's pocketbook in the tax credit approach is only a method to aecomplish
the same ends as direct payment, vouchers, and auxiliary services were proposed
to do.

Direct or indirect support of private schools, by whatever means, even the at-
first-glance-acceptable tax-credit approach would be a backward step in American
life. After coming to the New World to escape domination of ninny kinds, attempts
were made to establish an "American version" of domination, which seemed not
so objectionable. Old mistakes of state-established churches were repeated by their
American eousins. The Old World bee-churches even sought establishment. The
burning of u itches, the refusal of licenses to strollimi preachers, .rod othc: sorts of
harassment of people with a private view contrary to the established elmrehes,
which altogether at the time of the American Revolution were only 5% of the
American people, brought a new look at abuses of the American church, established.
With today's nonestaiblished churches having as members mer 60% of the Ameri-
can population, with church statistics used, not affiliations claimed by people no
longer in churches officially, the repeat of old mistakes could be considered dan-
gerous. The philosopher, George Santayana, put it :" He ho does not know history
is bound to repeat it!" With great pain, the churches were &established, and have
renutincd so since! Let the cycle not begin again.

We arc naturally distressed to see 1 he prinicii,le feught so hard in the various
states become so fractured by the national push for parochiaid now so apparent.
So we would have you look also at the. ..,
II. Pressureentanglement divides

The position of one national organization pushing for parochiaid is clear, as
expressed in its pamphlet widely distributed across the land: Our roverntnent
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a government of minority pressure group, and whoever gets three first with themost pressure, wins.
In our state, Illinois, the taxpayer has been asked to pay for church program,

with few standards except attendance. Even fire and safety standards have been
rejected as too expensive for paro2hial schools to meet. There is no relief noticed
in federal legislation proposed for tax credits, we note. In Illinois, the taxpayer has
been asked to pay for salaries of uncertified teachers in non-accredited schools
with selective admission standards, without strict fiscal accounting and yet under
control of parish churches.

Churches across America have regrettably said, in short, . . , "Put us onrelief . . . grant aid for our program or we'll close our schools and let you worry
about it!" There is no assurance that unwanted schools (ghettos, inner-city)
would not be closed after aid, either.

The implied and often stated suggestion is that retaliation at the polls will fol-
low the denial of aid and that help at the polls would be the result of granting a
reprieve to a program underfinanced by those who believe in it. We understand theposition of our opponents . . ., they need money to operate their schools because
they can no longer finance them. Pressure seems to be the best movt , in their view,
so they find what arguments they can.

The "tax-saving" argument of the opposition is temporarily effective, but it is
a myth in the long run. It simply does not hold water that. two complete hyste ms ,
plus new systems organized to get in on parochiaid, would be less expensive than
current support of public education by tax money and private education by pri-vat support.

Testimony was given in Illinois that eventual "complete support" is the objec-
tive. Any legislation which is declared constitutional is only the initial step. Once
the first hurdle is passed, it. will take only more pressure to mount the next ones.

Witness the escalation from $4,300,000 to 112,000,000 in Pennsylvania by pres-
sure politics. Everyone seems to want to save the taxmyer's money, or to spend the
least, but the tax-saving myth should have as its signal to the taxpayer the signs
familiar in Illinois, on parochial school grounds. What is purported to be "saved"
is actually the objective.

Such entanglement of church and state is divisive. It puts system against system,
long existing side by side as proper judgment of educational philosophies. The bills
before your committee are in effect "Catholic Aid Bills," since most other parochial
schools are increasing in both enrollment and tuition. A vote for "Catholic Aid" is
a vote against the people of America. Seventy percent of the people are opposed to
parochiaid, says the Gallup Poll, including thirty percent of Roman Catholics.
These citizens mostly believe a church should pay for its own program or changeto one it can.

If "Catholic Aid" bills are hopes for votes, they are at best temporary. In
Michigan, after parochiaid passed, the citizens rose up and put through a con-
stitutional amendment prohibiting such financing of church program, and op-
ponents of parochiaid won 71 of S3 counties, including 75% Catholic suburb of
Detroit. The important word in the campaign became "creeping parochiaid:'
If hosing can be so divisive, why not parochiaid, if its opponents want to make it
so? To date, they have sought to defeat it and uphold the American principle of
separation of church and state, rather than spend their energies in vitriolic
campaigns. PEARL vould plead for continuance of the separation standard in-
stead of t he inevitable campaign of retaliation, should tax-credit parochiaid pass.

But, who are we to tell you about pressure? You know it and teel it, and cer-
tainly we would add ours, but coupled with the principle upon which this nation
was founded, that no group would have a favored position in American life. Let usthen move on to consider . .

///. Programentanglement destroys
The church can ill afford parochiaid, whatever its denomination. The public

seho,1 has problems today it is not responsible for, and cannot handle without
cooperation. To divert its energies and resources into private privilege is to damage
it, and whatever institution, inclading the Church, which dares to fall into thetrap of draining off it best.

Parochial education is the program of the Church, Catholic and Protestant. It is
legitimate and important, and should not he weakened by entanglement with
governmental control. Yet the publie is being asked to finance what private
grim; , individuals, and congregations are no longer willing to support fully,
apparently because other things are more important and because of decline in
religious orders. We consider ',hese as internal problems of individual cougrc-
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gatiens and church organizations, and reit eiate our belief that every church is
obliged to sumo its own program or change to one it can.

Msgr. James C. Donoghue, Director of the Division of Elementary and Seeond-
ary Education of the United States Catholic Conference io Washington, w
represents the Bishop., said on the "Today" show:

"If the poor Catholic Church could build the present parochial school sy.tem,,
then the affluent Catholic Church should be able to continue it."

As long as parochiaid, in whatever form, is being sought, and people believe it
forthcoming. the real issue is not faced and parochial schools, many of them very
fine schools, are being further weakened. This is regrettable. As churchmen, many
of PARL's members, familiar with church finance, see stewardship practices in
need of overhaul, rather than a poor, struggling, flat-on-it.-back organization in
need of public support for its very existence.

The decline in religious orders which naturally are able to provide quality
teaching from dedicated nuns and brothers at low cost, is regrettable, but this
is not the taxpayer's responsibility. In a survey made by the Catholic High School
Board in my home hAvii, 9,253 'families were circularized and 2,926 responded.,
This question was asked: "If vocations to religious life continue to decrease, the
day may conic when only a very few religious are available to teach at Allman.
If this eventually occurs, do you feel that Alleman should remain open as a private
Catholic School, staffed almost entirely by lay teachers, or NN 011Id it be better to
close Allman and redirect our efforts?'' The results showed 6.11e'r not answer-
ing, 16.33% answering "Don't know," 30.21% answering .Stay open,'' and
.10.95% answering "Close!" Other answers accounted for .34(,(.

The program of a church requiring public aid is suspect. Either is it too expen-
sive or the people don't want it. Most educators recognize that parochial education.
counting "contributed services," is generally more expensive than public educa-
tion, mainly beciukc of smaller numbers, but much misinformation is being
promulgated.

The 'Protestant" mind has long believed a fallacy ., , that 'Roman
Catholic people arc "good givers," Though most clergymen of both faiths know
different, this is exploited by proponents of paroehiaid in a double-barreled
attempt to indicate that church resources and parish income are being stiained to
the limit and the taxpayer is being "saved" millions by the existence of parochial
schools.

Many parochial schools do not charge tuition to members' children, and most
are financed directly from the church treasury! Often, families with children in
school are asked to contribute a mere $3.00 per week to the church for support
of the entire church program, including the parochial scluaol. To most Protf-tarts,
this is a very meager subsidy; or "token" pledge! Distressingly, stone of our op-
ponents believe that whatever is difficult to acquire from your own resurce,.
supply vote yourself the money!

The national per-capita giving of Protestants is $96.8-1 (per confirmed meniber,,
with the Seventh Day Adventists leading the way with $368.32. This denomina-
tion has the third largest parochial school system and also charges tuition. Yet.
it is opposed to parochiaid and has testified against it. The fact is . a . if
Roman Catholics contributed to the church like Protestants do, public aid ami:or
tax credits would not have to be sought for their church'. program!

Speaking personally, the amount of motley paid by my wife and sir into, the
tea-airy of our church in 1971 for that proportion of our church budget or 'gram
which deals with religious education in our own local congregation, with direct
benefit to our own children, exceeds even the maximum $400 proposed by 11.11.
13020 and 11.R. 13.193 being considered by this Committee today. We did
receive a tax deduction of course, but it is discriminatory to offer a tax credit to
some and not to other., when the purpo.e of the contribution is the saute!

Another myth is "double taxation." As an argument, it has sentimental mileage,
bat is not valid any more than for older people, or childless couples, who pay
taxes and do not use public schools. We all support jails, but who among us hopes
to benefit directly by its facilities? People pay for what they want. 'Tuition is not
taxation, and church support is already deductible on the income tax, just a, are
property taxes. If the Church wants more money, then lot its people pa,t s vol-
untarily, not under governmental encouragement, which certainly constitutes
entanglements f a divisive bent. The program of the church should be financed by
church people!

So, nattily, let us (teal with. , . .

I'. Prospectentanglement becomes frightening
PEARL is a coalition of public school people and parents, of clergymen and

denominational organizations, of congregations with voted positiops against
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parochiaid, and of Protestant. Catholic, and Jet% ish persuasion. We are people
banded together with uncommon interests and different life styles, but %%oh a
common purpose, to prevent witlh all that is in us the passage of parochial('
legislation Into law, regardless of i.s type. This purpose is center(' lu rva,ons tichave stated, and in further fears.

The church people in our gnaw, interested in the ecumenical moven wilt, feel
the church and synagogue threatened on the very grounds of freedom it has
possessed since disestablishment of state churches in America. The !who.. ed com-
munity of faith has suffered under state dominance before in history. Church lands
and properties have been confiscated and church leaders have been captured and
installed as puppets of governmental regimes.

To consider tax-credit parochial(' as a prelude to state dominance of religion and
religious institutions seems over-alarming to our opponenents and those whose
primary interest is in "saving money," no matter how little or for how long. But
we consider tax-credit parochial(' as a further breach of the wall, leading eventually
to a major leveling of that wall. Supreme Court Justice Clark wrote in a 1963opinion

"It is no defense to urge that the religious practices here may be relatively minor
encroachments of t he First Amendment. The breach of neutrality that is today a
trickling stream Intl:. Al too soon become a raging torrent; and in the words of
Madison, It is roper to take alarm at the first experiment on our liberties.'

We have long experience in the states lighting this battle, and have seen political
fortunes crumble over this issue. The danger to the Church requires political action,
and pressure is met with pressure, with both public schools and political institu-tions harmed.

Only a little here will be remembered later as a major break-through when more
is sought, and having once broken the dike, it will be snook, to flood the area.The cry is "We can up it any time; so just get it now!"

Parochial education is the program of a church, often an individual parish. We
believe it is often a good program, too, and can be a proper judgment on its public
counterparts. It is not competence or competition at issue here, but composition of
the parochial school. It exists to support the church program, of which it is histori-
cally, an integral part., We see danger in these bills to the Church, Catholic and
Protestant. As soon as public aid starts, parish collections and church support
decline for purposes publicly supported, as we know already with chureh colleges.
Further, the pressure to put children back into parochial schools which has e
drastically declined would be an obvious result of tax-credit parocluaid, withresulting holes in public education programs.

Let us speak of the harm to the poor and the black. Public schools will InTtIII^
the dumping ground. In our state of Illinois, now, the percentage of Negroes in
Cat holic schools is 7.4%, while in public schools it is Tax-credit legislation
would make the church the unwilling handmaiden of racists. Private schools may
discriminate, not on race, but on every other qualificatiuu l issible. Al-u, the poor
and black, to receive the "quality" education of a good parochial school, and we
realize there are many sAch, must pay the price of indoctrination to receive the
benefits.

'I'lw Church has given many gifts to civilization in institutional form. These
inchule schools, hospitals, libraries, orphanages, and welfare. Most are public mow,
and rightly so, because they were expanded to benefit t he entire community. Vet
those which remain in church control are model institutions, or properly should be.:
Whatever the Church does should be done well as an example to its public counter-
part *4,

The entanglement of the government of the 1. nited States and its blanches of
services such as Internal Revenue, Education, and others, would quiekly become
redtape not worth the, at best, temporary benefits of tax-credit panwinaid.

Coxem-stox

We have conic a long way and stated many reasons for asking you not to recom-
mend 11.R. 16141, 11.11. 1a20, 11.It. 1:1495, and other forums of tax credit parohi-
aid for passlige by the United States Ibmse of Represent:di%es. As a vtolat io 00 of
principle, entanglement begins: as pressure, entanglement divides; as program,

itanglement destroys; and in prospect, entanglement becomes frightening!
To avoid the latter two, please putprinciple above pressure!

The CHAIRMAN. We thank you, sir. Are there tiny questions?
Mr. CA REY. 1 have just one question.
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Reverend Williams, is PEARL of Illinois a nonprofit organization?
Mr. WILLIAMS. Yes.
Mr. CAREY. Do you enjoy tax exemption?
Mr. WILLIAMS. We enjoy tax exemption like all nonprofit

organizations.
Mr. CAREY. I would say then that we draw the point too fine.
Mr. WILLIAMS. However, we are not a for-profit organization. There

is a difference between a
Mr, CAREY, But you area tax-exempt organization.
Mr. WILLIAMS. Let us look at this the way it is actually divided.

We area not-for-profit corporation. Contributions to our organization
are not tax deductible.

Mr. CAREY. I was not coming to that. But you are a tax-exempt
organization?

Mr. WILLIAMS. Yes.
Mr. CAREY., Therefore your activities as von carry them out with

contributed moneys are exempt from any taxation?
Mr. WILLIAMS. T don't think I am g.,etting your question,
Mr. CAREY. You are ta,:-exempt organization. The contributions

made to you which finance the activities of your organization and
which pay your way here are to pay for the publication--

Mr. WILLIAMS. I am paving my own way, sir,
Mr. CAREY. Let I1S assume that your activities in the public sector

which help people to gather together to express their opinions are
exempt, from taxation. That is correct, is it not?

Mr. WILLIANts. Tam not ,,ore T follow what you say.
Mr. GREEN. Will the ,Tentletnan yield?
Mr. CAREY. T yield.
Mr. GREEN. I SI1Speet Ole question k, does this organization we are

talking about. have any apostolic tnission whatever?
Mr. WILLIAMS. No, sir, This is a coalition of these organizations.

We have an office in Chicago and we have a board of directors from
these various organizations. We area group that agrees on only one
issue.

Mr. CAREY: Do some of the organizations which contribute money
for your activities enjoy tax exemption as church organizations? Are
the contributions to their treasuries tax deductible?

Mr. WILLIAMS. That, is correct.
Mr. CAREY. So there are, indirectly, some tax moneys

involved in your organizations.
Mr. WILLIAMS. Very small.
Mr. CAREY. But indirectly. Therefore, to carry Jefferson's point to

its logical conclusion, the fact that I am compelled to help support
your contributions of money for the propagation of opinions which
I disbelieve in, offends the principle you arc speaking for.

Mr. WILLIAMS. No church compels its people to give money.
Mr. CAREY. But you are getting tax-deductible money. I defend

that. I want you to do that. Even if you are using moneys to advance
opinions with which T disagree, I think that is a healthy and vigorous
wnv to have dissent and discussion.

T do not want. to carry Jefferson's principles to an impossible con-
clusion, but I think you do. That is where we differ. I do not find
tnoneys from any source which help a child in school get a better
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education, as we do in existing acts such as the ESEA, Headstart,
school lunches, and provisions of transportation. These acts do not
offend any part of our constitution under the general welfare. That
is where we disagree.

Let me warn you about carrying your principle too far. You state
that you and your wife pay more than the tuition for the part, of the
budget of your church which is used for religious education,

Mr. WILLIAMS. Right,
Mr, CAREY. Let me state that you may be in jeopardy just by the

way you draw up that budget because the Internal Revenue is now
ruling that if a church has to ask for additional bud;,, commitments
for educational purposes, be it parochial or religious education pur-
poses, and charge a fee for that purpose-

Mr. WILLIAMS. There is no fee.
Mr. CAREY., When is a fee not a fee? If you contribute Izenerally in

support of education and do not call if a fee, the child gets the same
benefit, does lie not? If yon call it -tuition," you are against, it,.

Mr, WILLIAMS. The reason why the Catholic school must charge
tuition is because the people refuse to give the money to the church
to support the program. What you are doing is simply giving replace-
ment dollars.

In Philadelphia, for instance, when tax money was defeated by'
the Supreme Court and the school-, then charged additional tuition,
the people withheld from their contributions to the church that amount
of money they had to pay in tuition.

You are asking in these bills for the people to contribute more
money to the church. Now you are simply saying, "We will give you
back that additional amount that ou give as a tax credit,"

Mr. CAREY. I think it is a matter of semantics now. All of the
churchesthe Orthodox Jewish synagogues, Seventh Day Adventists,
et cetera, are explicit and honest enough to state that what they
term tuition is for education purposes. They could have lumped the
educational costs in the school Inn4.ret and asked for additional
contributions.

I think that would be unsound and unwise. In your ease if the
moneys for education of your children were called "tuition" instead

"contributions," you would not be able to deduct them as you
deduct them now.

Mr. WILLIAMS. That is correct. In the same way the money given
by a Catholic family to a Catholic church which does not charge
tuition is deductible the same way my money is. Most of the schools .
in our area are completely financed by the parish.

Mr. CAREY. There is a companion proposal circulating in Congress.
As long as these cu itributions remain at the present level, and if
they could be used to support the schools and eliminate tuition, we
could be more generous and give up to the 20-percent level. Do you
have any idea how much that would cost if all the churches could get
their parishioners up to the .20-percent level? Do you have any idea
how much more money would be in the bill?

Mr. WILLIAMS. The amount of money if our people gave 20 percent
of their income?

Mr. CAREY. Right.
Mr. WILLIAMS. If they used the total 20 percent deduction?
Mr. CAREY. Correct.
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Mr. WILLIAMS. The average American gives 1% percent, I believe,
of his income to the church. In our church it is about 3 percent, in
my local church. The United Presbyterian Church asks people to
give 5 percent, %Odell is a dollar per week per thousand dollars of
annual income, roughly., The Bible says to tithe,

If the people of our church tithed, the budget of our church would
he over $600,000 a year. But it is not. Our people do not tithe, So if
you doubled that, take the full 20 percent, that would be phenomenal.
But the people of the Protestant Church give money to other organi-
zations.

The reason for the 5 percent recommendation is that it is hoped
that people would give the other 5 percent to other tax-deductible
charities.

Mr. CAREY. You do agree thoroughly, though, with the continua-
tion of the tax deductibility of contributions

Mr. WILLIAMS. I (lid not sit) that.
Mr. CAnEy. Do you or do you not?
Mr. WILLIAMS. I really cannot say that I do. I am a strict separa-

tionist and I believe, sir, that the house I live in should be taxed
in the seine way that your house is and I have said so in sermons each
year that I will pay that percentage of taxes on the house I live in
that my congregation is willing to pay on the church property, which
1 also think should he taxed,

Now you can quibble if you want about the portion of it being
used for worship. I feel also that .e whole idea of the chaplaincy
should be reviewed, but I certainly feel that this tax deduction and
the unwillingness of many churches to pay taxes on their property
is incorrect.

Mr. CAREY. I am asking you if you are in favor of the elimination
of the contribution for religious and charitable purposes presently
enjoyed by taxpayers.

Mr, WILLIAMS. I am in favor, first of all
M r. CAREY-. Yes or no.
Mr. WILLIAMS., Well, I am in favor of
Mr, CAREY: I am entitled to get an answer to the question. Are

you in favor of the charitable and religious deduction as it is en-
joyed now?,

Mr. WILLI Ams. After the removal of the tax exemption for in-
stitutions and church organizations, and church properties then that
is a proper exemption, yes. It is it proper deduction.

Mr CAREY, I am asking you if you are in favor of the present
deduction,

Mr. WILLIAMS. At the present time I am in favor of the present
deduction,

Mr. CAREY. You are in favor of the deduction?,
Mr. WILLAIMS. Ye,. at the present time.
Mr. GREEN., Mr, Chairman, I want. to say something, since the

gentleman alluded to Philadelphia. He also said something which I
find, and a lot of people I represent will find, slightly offensive if not
more than that. You left the impression that one of the reasons that
the parochial schools aren't succeeding is that the people don't
care enough to contribute, if they cared more to contribute. and
really cared enough about these schools they would contribute more
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and the schools would survive and they would not be in the financial
:situation they are in.

The simple fact of the matter is, and justifiably so, they are a little
upset. First of all, they know this. They know that the parochial
schools in Philadelphia average out at a yearly cost per student of
those schools of $47S. They take a look at the public system and they
see the public schools spend something over a thousand, close to $1,100
a 3 ear.

Now they are paying for that system totally,
Mr. WILLIAMS. Does that include, sir, the contributed services?
Mr. GREEN. Of the teaching nuns and things like that?
Mr. WILLIAMS.YCS
Mr. GREEN. It includes everything, I would think.
Mr., WILLIAMS. Do you think it includes that?
Mr. GREEN. Yes, I do. In other wordsfirst of all, you are inter-

rupting me, which you are not allowed to do----one of the reasons I
think that maybe the parochial school costs are less gi because there
have been people with vocations who donated their services and
taught children for nothing, which I think is commendable.
. Mr. WILLIAMS. Yes.

Mr, GREEN. And I am sure you do, too. The simple fact of the mat-
ter is they paid for both systems. There are no people in the city who
have cared more for the education of all of our children than the
people who have assumed that double burden. I don't want any-
body to leave the impression they didn't care enough when they
cared the most.

Mr. WILLIAMS. That, I take it, is not a question.
Mr. GREEN. No, that is a statement.
The CHAIRMAN. Are there further questions?
We thank you, Reverend Williams, for bringing your testimony to

the committee.
I notice in the room our colleague from Michigan, Congressman

Vander Jagt. Congressman, would you like to introduce the next wit-
ness? If so, please come to the desk.

STATEMENT OF HON. GUY VANDER MGT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MICHIGAN

Mr., VANDER JAGT. I would like to introduce to the committee a very
distinguished school superintendent, Mark Vander Ark, who has been
superintendent of schools of the Holland Christian School system for
11 3-ears. This is one of the really outstanding school systems in my
entire congressional district. Mr., Vander Ark will be accompanied, in
case there are any questions, by two members of the Holland Christian
Board of Education, Jerry Hertel and Bill Vogelsang.

I present now to this outstanding, committee Mr. Vander Ark.
The CHAIRMAN. you, Mr. Vander Jagt. We appreciate your

coming to the committee and introducing these gentlemen to us.
Mr. Vander Ark, we appret iate having you with us this morning and

those accompanying you at the table.
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STATEMENT OF MARK VANDER ARK, SUPERINTENDENT, HOLLAND
CHRISTIAN SCHOOLS, HOLLANZ, vICH. ; ACCOMPANIED BY WIL-
LIAM VOGELZANG, PRESIDENT, AND 44.1tRY HERTEL, VICE PRES-
IDENT, WARD OF EDUCATION

Mr. VANDER ARK. I am Mark Vander Ark, 969 Pine Avenue, Holland.
Mich., superintendent of Holland Christian Schools. I am starting
my 12th year in this position.

I wish to speak specifically in support of tax credit legislation. We
have submitted a copy of the script to the secretary with the last page
slightly enlarged.

The CHAIRMAN. If you desire to do so, we will include it in the record.
Mr. VANDER ARKV If you will please.
The CHAIRMAN, Without objePtion your entire statement will by

made a part of the record and you may proceed.
.Mr. VANDER ARK, I realize that in contrast to those who represent

State and national organizations with fine acronyms I speak for just
the little people of America.

Holland Christian Schools have an enrollment of 2,702 in grades
kindergarten through 12. On June 14, 296 seniors graduated from our
high school. As it now appears, this will be our largest group of
graduates.

We employ a staff of 115 fully certified teachers, who are paid ac-
cording to a fixed salary schedule. Pay levels are relative to public
teacher salaries, though generally somewhat lower. Our high school is
fully accredited by the University of Michigan. The average per
pupil cost for 197-73 is estimated to be $578, exclusive of capital
investment in buildings and transportation.

Our aim is to provide thorough, quality education in academic
studies, athletics, the arts, and in prevocational areas. Success is
evidenced by the achievement of our graduates in colleges and uni-
versities, easy placement of business education students, real athletic
prowess, and selection of our band for the last presidential inaugural
parade and as a demonstration group for the recent American School
Bank Directors Association National Convention held in Lansing,
Mich. Our teaching staff is compel ent and stable. Many have advanced
degrees, the masters and beyond.

Holland Christian Schools were established in 1902. Our school
system is based on an article of religious faith which holds that the
primary responsibility for education of children rests on the parents
to whom the children are entrusted by God. Parents, in our modern
times, should seek to discharge this obligation through their own
shool associations and boards, which engage Christian teachers in
schools that are based on the Bible, the infallible word of God.

Parents and other who believe in this principle assume financial
responsibilities for maintaining Christian schools according to their
earning power. At present parent tuition and contributions average
10 percent of their gross earnings. \o children of any parents who
are spiritually interested in such education are turned away for
financial reasons, nor for race, color, or church affiliations. The
church-state issue does not enter into our argument as far as we are
concerned.
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Holland Christian Schools enrollment equal about :30 percent of the
total K-12 school population of this district. We enjoy great respect
in our community, and our people are areatly admired for exercising
their rights for running a voluntary scl'iool system, as a supplement
to the public schools and other nonpublic schools of our area. Without
question the pluratiscic iiatcac of American society is proving, itself
here. By exercise of our constitutional rights, Holland Christian
Schools provide a vital option to parents in choosing a school for their
children.

We reached the peal: of our enrollment in 1966 at 2,866. Since then
we are experiencing a steady decline in numbers. Two factors con-
tribute: (1) the declining birth rate, (2) drastic increase in educational
costs. The members of this committee are fully aware of how schools
in America are absorbing larger and larger percentages of our economic
resources.

We are pioneering in advanced educational designs to keep a
quality program of Christian education within reach of our people.
Currently the following changes an being effected by a massive board,
bat, and patron effort:

Returning, after 5 years of temporary 3-3 organization at the
tfccondary level, to a 4-year high school, with a 3 grade middle school
and concentration of primary children in one '111;1.;i ig with inter-
mediates in another. Two elementary schools have br phased out.
This change produced $60,000 in savings for the fir,i, year,

2. Differentiated staffing, with teams for teaci,ing developing in
each unit.

:3. The extended school year, and flexible senool calendin .

4, Innovative curriculum development committees, with teacher
self-evaluation inherent.

Nonetheless, our schools like ninny others are on a collision course
for maintaining its historic goals. Our operatirg budget for 1972-73
will be $1,507,633. This figure represents a 95-percent increase from
1964 to 1965, merely 8 years before. This doubling of costs in 8 years
took place without any significant change in our program. A com-
parable increase in taxes for support of public education took place
in ou: community. These combined increases are in no way matched
with increased earnings of our people.

This is OW: problem:, Double-payment coli.:n1) hardship on many
parents.

I am especially pleased to hear the committee's rnognition of the
unfa;rness of the double payment, the double-taxation burden, and
the hardship this creates on many worthy religious people in America.
This is our problem in Holland.

Our people look to tax credit legislation as a vital answer to the
dilemma of our schools. The tax credit is only fair. The human right
fo7 alternatives in education even when based on religious convictions
is no longer a right when it can he priced out of reach. Our schools
provide good, acceptable basic education in all the skills and attitudes
deemed necessary for American citizenship. It is unfair and without
honor for the government to accept and expect this public service free
of charge.

Those who say that these schools will continue on and on and if
we want, them, we should pay for them, are wholly win. distic in
knowing the limits of human resources. Unless government at this
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level andror State level gives financial recognition of this service,,
we will ultimately have a single, monopolistic educational system.

Tax credit legislation is economical.
On the basis of educational cost in our community alone, it is

estimated that if all per-pupil costs were held to our level, education
in Michigan would cost $1 billion less per year. The reference tt,
"loss of revenue"and I know it has to have some kind of name-
resulting from title II in the short summary of H.R. 16141 is mis-
leading. Such sayings of public funds in Michigan alone *.voula be
more than twice the cost of H.R. 16141. The loss of revenue by inclu-
sion of nonpublic schoolchildren in public schools would be much
greater. Positively, preserving our nonpublic schools saves billions
of public funds, and'at the same time offers wholesome competition
we think public schools should enjoy.

Tax credit legislation seems like the American way of facing up to
the crisis in nonpublic. schools. Tax exemptions are being gran, d for
other worthy purposes. Encouragement of voluntary, nonpublic eflu-
cation is most important to our American, pluralistic culture. We
think this is what the President is asking of the Congress: .11

basically and traditionally American legislation is what thinkinp.
Americans are solidly behind, We km, that the community of Holland

tnts our schools to continue on and on.
Thank you very much for this open opportunity to present our

needs and our interests in the proposed legislation under consideration
by this very Nv(a-thy committee:

(The complete statement follows:)

STTEMDNT OF MARK VANDIAt ARK, SUPEDINTENDEN", HOLLAND ClIDN.T1 N
SCHOOLS, HOLLAND, MICH.

I am Mark Vander Ark, 969 Pine Ave., Holland, Michigan 49423-- 'upeiui-
tendcnt of Holland Christian Schools. I am starting my twelfth year in t. s

iiullaud Christian Schools have an enrollment of 2702 in grades Kindergarten
through 12. On June 14th, 290 seniors graduated from our high school. As it now
appears, this will be our largest group of graduates.

NVe employ a staff of one hundred (:`teen fully certified teachers, who . :re paid
according to a fixed salary schedule. Pay levels are relative to public teacher
salaries, though generally munehat lower. Our high Maud is fully accredited by
the University of Michigan. The average per pupil cost for 72-73 is estimated to
be $:i78, exclusive of capital investment in buildings and transportation.

Our aim is to provide thorough, quality education in academic studies, athletics,
the arts, and in pre-vocational areas. Success is evidenced by the achieNei4ent
of our graduates in colleges and universities, easy placement of business education
sticlents, real a.hletic pmwe. and selection of our band for the last presidential
inaugural parade and as a demonstration ;mum for the recent American School
Band Directors As.wial um National Convention held in Lansing, Alichigah.
Our teaching staff is competent and stable, Many have advanced degrees, The
Masters and beyond.

Holland Christmn Schools were eslablisheul in 1902. Our school system is based
on an article of religious with which holds that the primary iespaisihility for
education of children rests on the parents to whom the children are entrusted by
(lid. Parents, in our modern times, should seek to discharge this obligation
through their own school associations and boards, which engage Christian teachers
in schools that are based on the Bible, the infallible word of God.

Parents aril others who believe in this principle assume financial responsi-
bilities for maintaining Christian Schools according to their canning power. At
present, parent, tuition and contributions average 10% of their gross earnings.
No children of any parents who are spiritually interested in such education are
turned away for finantial reason, our for race, color, or church affiliation.
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Holland Christian Schools enrollment (vials about 30(7,' of the total K- 12
school population of this district. We enjoy great respect in our communit% mid
our people are greatly admired for exercising their rights for i rani. - \Aunt:try
school system, as a supplement to the public schools and wigt non-pubLe solniis
of our area. Without question the pluralistic nature of American Si y is pro,. ing
itself here. By exercise of our elinstitutional rights, Holland Christian Selt,ols
provide a vitd option to parents in choosing a school for their ehildrim.

We reached the peak of our enrollment in 1966, at 2,566. Since then, we are
experiencing a s dy decline in numbers. Two factors contribute: I) the declining
birth rate, 2) drastic increase in educational costs. The members of this committee
are fully aware of how schools in America are absorbing larger and larger peremit-
ages of our economic resources.

We are pioneering in advanced educational designs to keep a quality pr1qtrani
of Christian Education within reach of our people. Currently the f4)11qm mug

changes are being effected by a massive hoard, staff, and patron effort
I. Returning, after 5 years of temporary 3-3 organization at the secondary

level, to a four year high school, with a three grade middle school, and conceni ra-
tion primary children in one building with intermediates in another Two
elemenary schools have been phased out. This change produced $60,000 ut
savings.

2. Differentiated staffing, with teams for teaching developing in each unit,
3. The extended school year. and flexible school calendar.
4. Innovative curriculum development committees, with teacher self-evaluation

inherent.
Nonetheless, our system like many others, is on a collision course for maintaining

its historic goals. Our operating budget for 1972-7? will be $1,507,633. This figure
represents a 95% increase from 1964-65, merely eight years before. This doubling
of costs in eight years took place without any significant change in our prow: n.
A comparable increase in taxes for support of public education took place in o.ir
community. These combined increases are in no way matched with increased
earnings of our people. This is our problem.

Our people look AX credit legislation as a vital answer to the dilemma of our
schools. The tax credit is only fair. The human right for alternatives in education
is no longer a right when it can be priced out of teach. Our schools provide good,
acceptable basic education in all the skills and attitudes deemed necessary for
American citizenship. It is unfair and without honor for the government to
accept and expect this public service free of charge.

Tax credit legislation is economical. On the basi, of educational cost in our
community atone, it is estimated that if all per pupil costs were held to our level,
education in Michigan would cost $1 billion less per year. The reference to "loss
of revenue" resulting from Title II in the short summary of H.R. 16141 is mis-
leading. The loss of rove: is by inclusion of non ulilic Mead children in public
schools would be much greater.

Tax Credit legislation seems like the American way of facing up to the crisis in
non-public schools. Tax exemptions are being granted for other Iv( rthy causes.
Encouragement of voluntary, non-public education is most important to our
American, pluralistic culture.

Thank you very much for this open opportunity to present our needs and our
interests in the proposed legislation under consideration by this very worthy
committee.

The CHAIRMAN, Mr. Vander Ark, we thank you, sir, for bringing
your statement to the committee and the members of your board with
you..

Are there any questions of Mr. Vander Ark? If not, we thank con
very mach.

Our next witness is Mrs. Florence Flast.
Mrs. Flast, we welcome you to the committee, If you will identify

yourself for us by giving us your name, addres,, and capacity in which
you appear, we will be glad to recognize you.
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STATEMENT OF FLORENCE FLAST, VICE CHAIRMAN, NEW YORK
COMMITTEE FOR PUBLIC EDUCATION AND RELIGIOUS LIBERTY

Mrs, FLAST. Mr., Chairman and honorable members of this conunit-
tee:-

My name is Florence Flast. I am vice chairman of the Committee
for Public Education and Religious Liberty (PEARL) which repre-
sents 33 major civic, religious, educational, civil rights, and labor
organizations in New York State with combined memberships of
about 10 million New Yorkers. A list of these organizations is attached
to my statement.

Our members, of every religious, ethnic, racial, and economic group,
including the vast majority of parents of school children, believe
strongly in the free public school system as a unique and fundamental
institution of our democracy, one in which children of all backgrounds
and religious persuasions have the opportunity to learn together and
develop respect for each others' values and contributions to the com-
mon gooda system open to all children without discrimination, in
which equity and equal protection under the law can be enforced.

We are also deeply committed Lo the preservation of religious
liberty guaranteed by our Federal and State constitutions, as defined
by Madison and Jefferson, its authors, and interpreted by the courts
of this Nation. What Thomas Jefferson said two centuries ago is still
true: "To compel a man to furnish through taxation contributions for
the propagation of religions in which he disbelieves is sinful and
tyrannical."

It is a singularly American principle which was more recently
articulated by our late President John F. Kennedy, when he said,
"I believe in an America where the separation of church and state is
absolute * * * where no church or church school is granted any
public funds or political preference." Tax credit legislation does vio-
lence to this principle and should more properly be called religious
education assistance.

TAX CREDIT VIEWED AS MD TO RELIGIOUS SCHOOLS

The intent and effect of tax credit legislation are obvious. It is a
circuitous means of forcing till taxpayers to contribute toward the
refunding of tuition payments to parents of children attending non-
public schools, 95 percent of which are religiously affiliated and
controlled. A tax credit is a thinly disguised tuition .;rant, to be fully
refunded whether or not an individual has any tax liability.

Moreover, it is a preferential form of governmental assistance to
some religious institutions in that it would provide tax funds only for
those denominations which maintain. full day schools. The parent who
pays for religious instruction during afterschool hours or on Sunday
is not being offered this tax bonanza, nor is it being offered to the tax-
payer who makes voluntary contributions to his church or synagogue.

Relig,ious liberty in America means not only the right to pursue
one's own beliefs and the right to choose a religious education for one's
children, but freedom from compulsory taxation to foster the religious
beliefs of others.
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Yet, title II of this legislation would do-just that. The taxes upon
all citizens would have to be raised to meet the defici, s brought about
by the special tax credits going to a privileged few. We do not deny
any parent his right to choose private or religious education for his
children, but no parent has the right to demand a share of public tax
funds to subsidize a private choice just because he is not using avail-
able public services.. He has no more right to ask us to support the
religious teachings of his children than to meet the deficitF, of his
church resulting from diminished contributions.

The courts have consistently barred direct public grants to parochial
schools, finding their primary purpose to be "vehicles for promoting
religious faith."

Indirect aid through tuition ,grants or reimbursements to parents of
nonpublic school children have likewise been invalidated, the judiciary
maintaining that "what may not be done directly, may not be done
indirectly." It would seem to us that this then pr,cludes tax credits
or other such forms of Government subsidy to ra ligious schools via
parent or child.

This has nothing to do with parental] rights, educational dive' sty,
or pluralism in our contemporary society, the arguments put forth by
the rommittee headed by Cardin q Kra)] and Cardinal Cooke when
parent they opened their Washirigton office in March.

NINETY PERCENT OF U.S. CHILDREN ATTEND PUBLIC SCHOOLS

The argument for diversity of choice, in education is mythical; 90
percent of the children in this country, including almost two-thirds of
all Catholic children, attend public schools. Of the remainder, 90 per-
cent attend Catholic schools, 5 percent other sectarian schools, and
5 percent nonsectarian. The optiol s for a non-Catholic are certainly
not increased by granting aid to parochial schools, and exclusionary
admissions standards of private schools screen out those %On, might
in,leed "choose" to attend them.

RESTRICTIVE ADMISSIONS IN NONPUBLIC SCHOOLS

The selective admissions and retention policies of nonpublic schools,
by religion, academic achievement, national origin, behavior, and
socioeconomic statti mal..! them more elitist than pluralistic. Racial
segregation is the all-too-frequent byproduct, with private schools
having a majority of white students and urban public schools a major-
ity of nonwhites. The goal of an integrated society is not served by
financing .private education.

There is no evidence, either, of the effectiveness of a competitive
`free market" concept between public and nonpublic schools, accord-
ing to a prestigious New York State Commission on Education.' They
found only two distill Aions, "sectarianism and a stronger code of
discipline in some sectarian schools," neither of which justifies t:
expenditure of public funds.

York State Commission on the Quality, Cost, and Financing of Elemental, and
Secondary Education.

83-453 -72,
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FINDINGS OF THE FLEISCHMANN COMMISSION IN NEW YORK

This 18 member commission, ccinmenly referred to as the Fleisch-
mann commission because of its chairman, Manly Fleischmann, was
appoin' ed by the Governor and the board of regents over 2 years ago
to conduct a comprehensive study of ed,wation, public and private,
the first of such scope in two decades in onr State.

Its recommendations on school finance dealt with the inequalities
which title I of the instant legislation attempts to correct in part and
we support title I. The other pertinent recommendations called for a
halt to further State funding of nonpublic schools, both sectarian and
nonsectarian, A 13-member nwjority also concluded that:,

1. The principle of separation of church and State should not be
abolished. Public funds or tax revenues ought not to be used in support
of the attendance of students at sectarian schools.

2. The U.S. Supreme Court decisions in June of 1971, appear to
preclude any amount of direct, aid other than for incidental services,
such as transportation. The principles on which those cases were de-
cided would also prohibit any amount of public aid in the form of
vouchers or other financial assistance to students in religious schools
or their parents.

3. Racial segregation in sectarian schools exceeds that in public
schools. The commission felt that it could not advocate increased aid
to nonpublic schools where the degree of segregation is so acute, while
at the same tune having the public school system devote its attention
and resources to relieving the inequities caused by racial imbalance.

4. The economic interests of the State, over the long run, would be
better served by providing "influx aid" for public schools to absorb
transfer students from nonpublic schools as they phase down in en-
rollment than by assuming the obligation to cover the deficit spending
for Catholic education.

5. The fiscal restraints under which the public school system now
operates al-,o dictates against public support of nonsectarian, non-
public; schools even thmigh there are no cons titutional bars to such
aid.

6. Public policy dictates that there be no change made in the his-
toric doctrine of separation of church and state. The commis ion cited
the divisiveness and disorder in-some countries resulting from compe-
tition between public and religious schools for public funds.

Furthermore, while I cannot speak for other States, I can tell you
that in New York the nonpublic elementary schools are not accredited
by the State nor are thciir educational standards enforced.'

THE 2LURALISM OF THE PUBLIC SCHOOLS

Public schools are not monolithic institutions as they have been
pictured, but pluralistic in every sense, independently controlled
by 16,000 local lay boards of education. Their governance, expendi-
tures, students, sim , Lculties, curricula, quality, and idnovativeness
are as varied as the communities they serve. Their teaching staff
tend to be better qualified and their students outperform many of
t he private schools.:

2 See. "Three Out of Ten, the Nonpublic Schools of New York City,"' prepared by the
New York Department of City Planning, March 1972,:Ibid.
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Public slsools share in common only one mandate, from hich
private schools are exempt; that is, they must operate within con-
stitutional guidelines of nondiscrimination in admissions and hiring
practices, academic freedom, due process, equality of opportunity,
public accountability, and the prohibition from engaging in religious
or political indoctrination.

Parental choice is window dressing. The mounting demands for
tax funds to support nonpublic schools have been based on their
claim that these schools are in trouble and need the money to stay
open, that they are on the verge of collapse,

THE FACTS ABOUT NONPUBLIC SCHOOL ENROLLMENT

However, private education is jar from collapsing. Jewish, Prot-
estant, and nonsectarian day schools are constantly expanding and
increasing enrollments despite high tuitions. The decline in Catholic
parochial schools must be viewed in the context of their unprecedented
growth from 1940 to 196 when, without Government aid, they
tripled their enrollment.,

Since 1965, Government support has been increasing steadily and
markedly through a series of devices, which await court decisions.
In spite of increased support their enrollment is declining and, accord-
ing to extensive research available from both Catholic' and public
sources,' it is not due to the tuition burden, but to waning parental
interest in parochial education, a steady decline in teaching nuns
and brothers and a falling birthrate.

This was also the conclusion of the Fleischmann Commission which
noted that enrollment trends are downward in both public and non-
public schools for the next decade, with the largest decline expected
m Catholic schools. They found no ( Mence that increasid tuitions
had affected enrollment; 25 of the Catholic schools that closed charged
no tuition at all. The commission stated that -No public policy will
halt the decline." They found no present threat to the survival of
other nonpublic schools.

Their report also pointed out that whereas the per-pupil expenditure
Is higher in public schools than in parochial schools at present, this
differential will rapidly disappear with the substitution of lay teachers
for religious order teachers, increases .cage demands, encouraged by
public aid, and the upward spiral of other education costs.

EXPERT CHALLENGES ASSERTIONS ABOUT AID

The myths about tuition costs affe.-ting enrollment in Catholic
schools, the inability of parishioners to contribute more, thei...
dependent on government grants and the oft-repeated argum .- that
it would cost the taxpayer Its,3 if aid were provided nonpubli; schools
as opposed to accommodating transferred pupils in public scnouls are
all set forth and refuted by Louis R. Gary in the July 22d issue of
Saturday Review. Copies of this article are attached.

Report by Batton College. "Twines of Aid to Nonpublc Schools," prepared for thePresident a Commission on School Finance, 1971 : Study conducted by the University ofNotre Dame, "Economic Problems of Nonpublic Schools," 1971 ; Michigan Catholic. Decem-ber 30 issue, reporting on conference of 40 Cathec V:shops.5 ItPtort of the New York State Commission on the Quality, Cost, and Financing :?Elem. .tary and Secondary Education, ch. 5, February 1972, the Gary report, and "ThreeOut of Ten."
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Louis Gary, former chairman of Cardinal Spellman's Committee on
Educational 'Research and consultant to President Nixon's Commission
on School Finance, had also provided much of the research for New
York State's Fleischmann Commission. He presents the real reasons
for the falling enrollments which he says "will drop 42 percent this
decade, whether or not new income is found."

No amount of government aid is going to reverse this trend, nor is
this a proper cause for government concern. Neither is it likely to
have any impact on the public schools. Last year New York State's
non-public-schcol enrollment dropped 45,000 in grades K-6, while
public school enrollment increased only slightly over 1,000. Elementary
school enrollment throughout this Nation is projected down m and for
the next decade and no strain is anticipated on the public schools
from the closings of nonpublic schools, according to U.S. Com-
missionei of Education, Sidney P. NIarland,

PUBLIC SCHOOLS IN DIRE FINANCIAL STRAITS

But the financial plight of public schools is one of serious pro-
portions. Public schools are going bankrupt in many cities across the
country and many have had to suspend operations for anywhere from
a week to 6 weeks because they have run out of funds. This is most
prevalent in States whic:. do support parochial schools, as in Ohio and
Pennsylvania.

Last year New York City's Board of Education was unable to apply
for a share of the State and Federal money available to provide
breakfasts for poor children because they did not have the 20 cents
per child which they needed to match the 40 cents of State and Federal
funds. In fact, few poor children attend private schools. For the poor
and disadvantaged there is no other educational home but the public
schools.

Not only are city schools suffering, but many suburban school
districts are on austerity budgets. These are the needs to which Con-
gress should be addressing itself, not the financial plight of some
private schools.

Under the provisions of II.R. 16141, the Federal payments for
public school education would average $50 per child, the revenue
loss for tuition aid to private schools is estimated at an average of
$115 to $150 per child. It is Federal legislution that would give far
greater support to private th. n to public schools without even re-
quiring the same maintenance of effort. Would private schools be
involved in rulings against racial imbaince and expenditure
Inequities?

VOTERS CONSISTENTLY OPPOSE GOVERNMENT AID

The people of this country, whenever they have been given the
opportunity to express themselves at the poll., on this issue of public
tax support for religious :,chools, have made it very clear that they
cherish the religious freedom which has been our heritage.

In Illinois and in Nr,w York they voted for constitutional barriers
against aid to sectarian schools. In referendums in Michigan and
Nebraska the same was true, despite sul,posed private opinion polls

Daily Newk June 16, 1972, a UPI release containing quote from interview with
Commissioner Harland.
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to the ( ,ntrary. And those voters have been of all religious persuasions
Protestant, Catholic, Jewish and members of the 250-odd religious
sects to which our citizenry subscribe.

HAZARDS OF A TAX CREDIT PROGRAM

Tax credits, though, would be a powerful incentive for a pro-
liferation of State-financed private and religious schools. It a ould
encourage racial, class, religious, ethnic, and economic segregation
and greatly increase the tax

religious,
on our citizenry.

Despite their belief in the principle of public education, how many
parents would not opt for a private school if it were no strain on their
pocketbook? How many people would not take a taxi or a privatelimousine if it cost them no more than a subway or bus ride? To
encourage this in education will lead to a splintering of our society
and a polarization from which we could never recover.

'fax credits will inevita bly encourage the raising of tuition, and
the pressures on Congress to increase the tax credit annually will be
tremendous for the parochial school lobbyists are seeking full, notpartial support.

Public education would be destroyed, religious liberty would be a
myth, the costs would be astronomical, the fabric of our society rent
and all for what mose?

We plead with you to drop title II from this measure. Encourage ourchildren to go to school together so they are better prepared to live
and work together In one indivisible ration.

Thank you, Mr.' Chairman.
(The documents following were supplied for inclusion in the record:)

MEMBERS or THE COMMITTLE von PEISLIC EDUCATION AND RELIGIOUS LIBERTY
American Ethical Union
Americans for D-mocratic Action
Amerii ans for Public Schools
Amer;can Jewish Committee, New York Chapter
American Jewish Congress
A. Philip Randolph Institute
Association of Reform Rabbis of New Yon: (,ity and Vicinity
Wriai B'rith
CLizens Union of the City of New York
City Club of New York
Community Service Society, Committee on Public Affairs
Council of Churches of the City of New York
"t!:piseopal Minim of LI., Department of Christian Social RelationsHumanist Society of Greater New York
Jewish Reconstructionist Foundation
Jewish War Veterans, New York Department
League for Industrial Democracy, Now York Cif v Chapter
National Council of Jewish Women
National Women's Conference of American Ethical UnionNew York a il Liberties 'cunt
New York Jewish Labor Comndttee
New York State Ainerienes United for Separation of Church and StateNew York State Council of Churches
New York State Federation of Reform Synagtgues
Slat: Congress of Parents and Teachers, New York City District
Un:on of American Hebrew Congregations, New York State Council
Unitarian-Universalist Ministers Association of Metropolitan New YorkUnited Commuricy Centers
United Federation of Tenders
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United Parents Associations
United Synagogue of America, New York Metropolitan RegionWomen's City Club of New York
Workmen's Circle, New York Division

(From the Saturday Review, July 22,19721
MYTHS, MONEY, AND CATHOLIC SenooLs: Tun. POLITICS OF AID AND A. PRO-PO:1AL FOR REFORM

(By Louis R. Gary and K. C. Cole i)
By now it has become an accepted fact of public life that the nation's Catholicschools are in trouble. The reasons are all too familiar. Costs are going up. enroll-ments are going down, and Catholic schools are clo.ung their door- at the rate ofone a day. Indeed, enrollments in the U.S. Catholic elementary and secondaryschools have dropped IS per cent in the last three yearsand conservativeestimates predict they will drop another 42 per cent by 1950.Political leaders, moct notably President Nixon and New York's GovernorRockefeller, repeatedly Jaye promised to save the Catholic schools with some typeof public aid. To be sure, the ,ubstantial Catholic vote plays a part in theirthinking. But political leaders, reinforced by church leaders, also fear that, if theCatholic school system i- allowed to eollap,e, the four million pupils now inCatholic schools throughout the country will he dumped int.) public schools, whichalready have more than enough problems of their own.Unfortunately, public debate about the future of Catholic schools is filled moreoften with myths and rhetoric than with facts and ana'ysis. The debate. therefore,is confused, the public is un-led, and the proposed solutions are ill-chosen. Anexamination of the real reasons for the enrolbent declineand of the real possi-bilities of getting large amounts of new public money -leads to the conchution I hatthe be -t -tilution for Catholic school, to regroup, consolidate, and cult the:rlose,.

The major myth 'n the debate centers on tuition. The ree major aid alterna-tive by the President, Governor Rockefeller, and Curer are 1) taxcredit- for families that pay tuition to Catholic schools, 2) dirt et grants to pArentsto cover the cost of tuition, and 3) vouchers that 'ttchoe1s redeem for call. Alt arebased on the false prenii-e that enrollments are falling because Catholic parentscannot afford to pay tuition charge- to Catholic schools. The assumption is that,if somehow the go% eminent can give aid to Catholic schools, tuition wil stoprienig: if tuition stops rking. cnrilllinents will stop falling. Although this reasoningmay be valid for a -mall prf 'pin ion of individual fainilk.s, it is not true a- 3. whisk,It) the past. Within in one -t Catholic ,ehoo}, ha, been SO low that it has notplayed a major part in the enrollment decline., Two years ago average yearlyWilton in U.6. Catholic elementa* schools %%;ts only $12. La.-t year it had jumpedto S120but enrtillnamt4 hate been dropping for a &pack.If enrollments were dtiipphp., primarily in inner cities, t hen it could correctly beinferred that even modest tmtion presented
an unbearable family burden. Butenrollment is dropping even faster in affluent suburb,.. The %ery families that eanpay tuition most easily are r he ones t hat are choosing to send thier childr tit to freepnblie -ehotils. Further, ftillv erne-ird of the Catholic elementary seleiol- thatclo-ed in the past live year- in New York state, for example, charged no tuition at"lithe real reason why enrollment is dropping is that Catholic parent- -for manyreason, --simply are chosing not to send their ehildre:i b) Catholic schools. Evenin 1962, the high point of Catholic school enrollment, only halt of the nation'sCatholic school-age population %%as attending Catholic, schools. Today only 33 Intr-cont, of that population moiled in Catholic schools. Moreover, the schools arejust beginning to reflect the recent drop in Cathulk, birth rates. Infant baptismsof .S. Catholics fell frmn 3ti per 1,000 in 1955 to 23 per 1,000 in 1970. The Pillis in the Catholic community, and the potential pool of Catholic school childrenis decreasing rapidly.

2 LOIIP R, Gary, former chairman of CardInni Spelman's Committee on Educational Re-
wire!' and consultant to President Nixon,, Commission on School nnance, wrote "Collapseof Nonpublie Education: Rumor or Reality?" for New York State t Fleisehmann Commis-
sion. K. C. Cole, editor of the Plelschmann

Commission Report. Is now an nssociate educa-tion editor of Saturday Review.



Increasingly, Catholic families moving to the suburbs are choosing public
schools, which often have attractive physical facilities, gyms, learning labs, and
other niceties that Catholic schools can't afford. Academically, however, Catholicschools arc as good as public schoolsif not better. Catholic schools also are
caught in ideological conflicts in the church itself. Liberal parents believe that
teaching in Catholic schools can be too restrictive; conservative parents are dis-
satisfied with the new permissiveness and lack of fidelity to Boman Catholicdogma.

Mary Catholic schools are losing their distinctiveness. The growing substitu-
tion of lay teachers for nuns and brothers in Catholic classrooms leaves the
schools with a less religious flavor; it also leaves the Catholic schools less distinctfrom public schools.

Along with falling enroll icnts, the decline in numbers of teaching brothers and
nuns is the most serious economic problem for Catholic schools. In dollar terms,
the presence of the religious-order teacher represents a great subsidy to the school.
On a national average, religious-order teachers receive cash stipends and room and
board worth $2,530 for teaching in Catholic schools, compared with the averagesalary of $3,397 paid to laymen.

The problem is that this kind of sacrifice is coming to an end. Fewer young
people are entering religious orders. In 1930, 93 percent of the teachers in Cho Heat
schools across the count*: were Inothers or nuns; today fewer than hf areal
brothers or nuns.

Lay teachers are becoming more expensive. Traditionally, lay teachers in
Catholic schools have been paid far less than teachers in public Fehools. But as
the number of lay teachers has increased, so has their bargaining power. They
still earn less than their public school counterparts, but, in many cities they have
joined unions, and by 1980 they probably will he paid as much as public school
teachers.

Catholic schools depend on two main sources of income to cover these rising
costs: general church revenue and tuition. General church revenue conies from
Sunday collections and feed -ran ing events to which all Catholics (not just those
with ehildeen in Catholic seltools) contribute. Today more than 33 percent of
general resenue :4 channeled into parish schools, leaving little for all other parishserici which also have rising costs. Meanwhile, the level of contributions isf:Qtiug Id and failing to ke( p up with inflation. Overall, Catholic families contrib
tile leis than 2 percent of their incomes to t heir parish church, and the rich col
tribute a far smaller proporton of their income than do the poor.

The other source of incometuitionalso is not likely to produce new ,noney.
To be sure, some private Catholic high schools -those with an excess of upper-
middle-class applicantscould increase tuition without causing an enrollment
decline. Bu s there is no mechanism in the (+arch to redistribute money betneen
rich sell° Is and poor sehocis, or rich parishes and poor parishes, thi would not
help the elementary schools, which make up three-fourths of the natioes 11,006
Cr th-ne schools.

Across the country Cathee schools are predominantly middle-class institu-tl:ms. If the schools increased tuition to cover their coos, tuition would be sohigh that it would price out many middle- income (and large) Ninnies. Thas,
while the cost of tuition generally has not caused enrollinent decreases in the
past, if it is increased, it might. precipitate a mass exodus from Catholic schools in
the future, The poor certand3 would be dri%en out, and Catholic schools play an
import aitt role in corny cities, where the enrollment niters includes a large per-
centage of non-Catholic I,iack pupils. Obviously, Catholic stimols in the cities
cannot raise tuition if they are to provide alternatives to the public schools for
the poor. Conversely, tuition should be raised in wealthier parishes, based on thefamil's ability to pay.

The past rhetoric of Catholic leaders, however, will make such a strategy ex-
tremely difficult, if not impossible. For wears church leadersin ord..r to get
aidhave tried to eonvince politicians that Catholics .tuldn't contriaute more
to their selua '4. They were, of course, telling their people IL:. same tiling. Now, if
massive aid di is mot come fruit the government, the clergy will have so convinced
the people that they elnnot afford to sustain their schools that the people went etc who can afford itwill never believe that they can.

But not even substantial amounts of new income from tuition, contributions, or
the government are going to help the Catholic s,lpools until church haulers stop
etaicentrating their efforts on keeping schools (awn that will close in a few yews
anyway. Instead of continuing to preserve buildings, church leaders should begin to
preserve the option of Catholic education itself.



366

This means they must close inefficient schools and consolidate the system.
The fact is, enrollment will drop 42 per cent this decade, whether or not new income
is found. The difference between the current policy of oerextension and a policy ,.f
planned consolidqtion will determine whether the Catholic school system will
decline to half its I resent size or will collapse completely.

Church leaders li ive not planned well for the future. Until recently they con-
tinued to hire new t-achers; they closed only a f w schools; they continued to
build new schools in C-ie suburbs. Each year, as ,.arollinent falls, they have been
paying higher and higher costs to educate fewer and fewer pupils. If the church
leadership persists in trying to keep the school system operating at its present
level, Cat ladle schools will run an annual operating deficit of $2.2 billion by 1975,
pupil/teacher ratios in Catholic elementary schools will fall from 30/1 today to 12/1
by 1980. Every move to slow that ratio by consolidation could save Catholic
schools. millions of dollars.

One reason why church leaders have not consolidated the schools is that they
depending on promises of public aid to keep the system going. But political
leaders who promise the aid don't know whether they can deliver it and conform
to the Constitutionand they probably can't. In return, Catholic leaders say that
public aid will stop the decline in enrollmentswhich it won't.

Catholic have good reason to expect something. Last August, in a speech to
the Knights of Columbus, President Nixon departed from his prepared text
to pledge support to Catholic schools. lie noted the number of school closings
and said: "We must resolve to stop that trend and turn it around. You can count
on my support to do that." The pledge not only startled the Knights but astonished
the PreAcnt's own staffho wondered how they were going to fulfill it. Indeed,
Sidney U.S.UP. Marland, the commisstoner of education, said he knew of no legal
means of allocating public funds directly to nonpublic schools or to the parents of
children who attend them. In April the President renewed his pledge for aid, in a
speech to the National Catholic Educational Association, but i,his time lie said that
finding a means to do it would take time. Once again, however, he contributed to
the myth that money will solve the problem and, worse yet, that the money can
be delivered.

For his part, Governor Rockefeller also contributes to the rhetoric that tends
to obscure the real solutions to the problems of Catholic schools in the future. Two
years ago, when he ran for re-election, he placed ads in every major Catholic news-
paper in the state, listing the aid bills .-nacted during his administration. "We've
done a lot," the ads boasted. "We'll do mom" At that time Rockefeller also formed
a major state commission on education and then told church leaders privately that
he conti oiled the commission chairman, Manly Fleischmann, a Buffalo lawyer.
Rockefeller also told Catholics that the commission would come out in favor of
state aid to Catholic schools. Rockefeller, however, did not control the commission,
and the majority report come out against aid.

Rockefeller's commitment to aid is so strong that last, year he signed a $33-
million bill providing public money to Catholic schools on the very day that the
the U.S. Supreme Court ruled similar bills in three other states unecrstitutional.
This year, when a three-judge panel ruled the New York law unconstitutional,
Rockefeller promised to find some way that would be constitutional.

He then signed a bill to provide tuition grants, graduated tax erciio, and direct
grants to nonpublic sehoo:s for repair and maintenance. The fate of that bill is
bleak also. Three-judge federal courts in Ohio and in Pennsylvania have declared
tuition grants unconstitutional; the repair and maintenance of sectarian schools is
even more blatantly against Supreme Court standards for Lid, The only outside
chance for New Ym let; new law is the tax-credit scheme. It will not, however, help
the poor. Instead it wid benefit the middle class, the very Catholic families that
increasingly are abandoning the Catholic schools for nonfinancial reasons.

In recent cases involving public aid to nonpublic schools, the U.S. Supreme
Court has argued that the very precautions the govermnent would have to take
to ensure that the old would be used for nonreligious purposes would entail the
kind of church-state entanglement that the Constitution prohibits. If no condi-
tions arc attached to the airs, on the other hand, the government would be acting
irrepousibly by providing aid for potentially religious purposes. If conditions are
attached, then the government would become excessively eniieshed if chure:i
affairs. Certainly, the imposition of any condition that Catholic schools must
consolidate to be eligible for government aid would constitute such entanglement
in the eyes of the High Court.

Many Catholic bishops, however, would welcome a government order to con-
solidate. They have agreed privately that consolidation is necessaiv but are relue-
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tant to initiate such a move themselves. Many parishoners simply would ignore
any church order to close their belovedand inefficientschools. After all, church
leadership has been insisting all along that school closings signal the collapse of
the system rather than its salvation. Now they're sunk in their own propaganda.

At times, they have tried to close inefficient schools in a systematic way. They
have announced, for example, that they will close a crrtam scnool in three years.
The few times they have announced this, however, the schools have closed the
following September. The reason was panic. Panic on the part of Catholic parents
who wanted a stable environment for their children, panic on the part of teachers
who wanted a stable job.

It will be difficult for church leaders to abandon their rhetoric. For years the
threat of massive school closings has been their trump card in the political game
they have played for government dollars, and the politicians have bought this
argument. President Nixon has referred to the "tragedy" that one Catholic
school closes each dry. In fact, the consolidation program needed to keep the
Catholic school system alive would involve closing two of three schools a day..

The final myth is that, no matter how much it might cost to aid the Catholic
schools, it would cost much more if most of the pupils now in those schools were
transferred into the public school system. The fact is, however, that projected
enrollment declines in most public elementary schools would make room for most
transfers at a cost that makes this a viable public policy option. In New York
State alone it would cost the taxpayers $415 million more in public aid through
1980 to keep Catholic schools operating at their current level than it would to
absorb Catholic transfers into public schools.

Unfortunately, the policies of both the church -nd the pticians have been
based on sincere misconceptions. They will he difficult to abandon. But the time
has come to rapidly reorder public thinking on the future of Catholic schools. If
the courts do rule that substantial public aid to nonpublic schools is unconstitu-
tionaland they probably willthen the country must prepare for not only a
50 percent di oo in Catholic school enrollment but a substantial phasing out of the
system that now holds several million Catholic pupils. The public schools could
absorb such an influx over the decade with adequate planning and preparation.
But the myths and rhetoric that now dominate the Catholic s?,hool debate will
lead only to collapse, dislocation, and severe overcrowding in the public schools.

To prevent this collapse, the Catholic leadership must begin immediate, massive
consolidation of Catholic schools. At the same time political leaders must tell
Catholics how much public aid they can expect over the decade. The remaining
aid alternatives should be tested in the courts. Gn ly then can church leaders be
freed from their current state of uncertainty. Only then can Catholics confront
the present-day value of their schools and decade how much they would be pre-
pared to sacrifice to preserve them if large amounts of public funds are not forth-
coming.

The CHAIRMAN. Thank you, Mrs. Flast, for a very fine statement.
Are there any questions?
Mr. CAREY.

any
Chairman.

The CHAIRMAN. Mr. Carey.
Mr. CAREY.. I would like to take this opportunity to welcome Mrs.

Flast to the committee. She has made very able appearances before
many legislative bodies, before the Congress, before New York St'ite
on behalf of her respected group of New York civic, religious, and
civil rights groups which comprise the PEARL organization.

I ant honored also that in New York City it is our tradition at
we can disagree on certain matters and agree on others, and never
have acrimony in debate aimtd at resolving educational difficulties.

Frankly, my problem with your stand now is that if I had taken
this statement and applied it to a number of other acts that have
been passed by the Congress, acts which I consider to be very helpful
educational programs, I would have had, in line with your statement,
to oppose those programs.

I am referring to the Elementary and Secondary Education Act,
Headstart program, and many other programs that have been enacted
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since 1960 which do make provision for the inclusion in their benefits
of children of nonpublic schoels.

Do you oppose all of those programs, or would you have me opposethem?
Mrs, FLAST. PEARL was not organized at the time that ESEA

was passed. I would say probi.bly most of the organizations within
PEARL did oppose the ESEA provisions for aid to non-public-school
children, ves.

I thinkwe made the point at that time and since then that we had
hoped, after it was passed, that the guidelines set down in the Con-
gressional Record would be observed, that the moneys would be
used to improve integration, to enable children of both public and
nonpublic schools to mix together, to intermingle so as to have
some benefit for our society, but we have not found this to be true
in its implementation in New York, and we have opposed it.

Mr. CAREY. Let me explain why it is not true to the extent we hoped
in Congress. The reason given by a number of distinguished panels
which have examined the workings of title I is that by one device
or another the authorities conducting the title I programs ha-e.
managed to so draw the regulations and administrative proce:tures
that almost all children of the nonpublic schools are not receiving
their share of the benefits. This has been particularly true in New
York State.

You cannot expect that those children will get together if those
in charge of the programs make it impossible for the programs to
reach the children they are designed to help.

This is not my appraisal of those programs. This is the appraisal of
the distinguished commission appointed by the President, with
membership decided by the Congress, to make the study. In a number
of cases, New York has been crith.ized for failing to carry out the
intent of Congress in the ES ',A programs.

I regret that such a charge would be leveled at those who conduct
(IP- public school programs, because, I have great respect for them.

a do recognize those criticisms have been made?
Mrs. FLAST. Mr. Carey, I can tell you that at the time the proposals

were first made for implementation in New York, we discussed with
the then Superintendent of Schools. Dr. Bernard Donovan, the
feasibility of having shared programs for the public aid non- public-
schoolchildren.

He told us that in his meet;ngs with the nonpublic :chool adminis-
trators he found they were not at all interested in sl Ared programs,
tint they wanted programs on their own premises, and that in many
instances they said they would not permit their children to partici-
pate if the programs were held on public school or neutral premises.

Mr. CAnEr. You are dealing with one complication, but I am dealing
with the conclusion which most recently as drawn in the President's
Commission on Aid to Schools. The panel concluded that the program
did not work in New York because the authorities condueing the
programs had not used legitimate efforts to get the programs into tile
schools with poor children.

I am not asking you how it happened, or why 't happened. The fact
is that ESEA as Congress intended it has not worked effectively.
Perhaps, had it reached those non-public-schoolchildren, as we in-
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tended, some of those schools you pointed to might not have closed
because they would have had programs for the children.

Tuition credit aid is not the answer, because the schools that closed
did not charge tuition. It is obvious to you and me as New Yorkers
that is true. They did not charge tuition because they were in Bedford-
Stuyvesant, they were in parts of Will:amsburg and Greenpoint and
Harlem, where the church could not charge tuition.

Mrs. FLAST. That is not so. Schools in New York City were not
closed. The school closings I referred to were in the Fleischmann
report about New York State.

Mr. CAREY. You say parochial schools in New York City have not
been closing?

FLAST. That is right.
Mr. CAREY. That is untrue. I will name you five, Assumption,

Victoryfive schools in the ghetto areas of Brooklyn closed within 3
years. Three high schools are closing this year. How can you come to
the committee and state those schools are not closing?

Mrs. FLAST, The report of the city planning commission
Mr. CAREY. I ant being specific. Are those schools closing or not?
Mr, FLAST, Then you are more familiar with it than I am.
Mr. CAREY. I think I nun.
Mrs. FLAST. The reports I have read have indicated there have

been no closings for financial reasons in the archdiocese schools of
New York City.

You are talking about Brooklyn. I am no authority on Brooklyn:
The State commission report indicated that the closings, or the reduc-
tion, the declines in enrollment. have taken place in affluent suburbs
where the average tuition is $40 per year, and that this $40 per year
in an affluent suburb is riot what is determining the loss of enrollment
in nonpublic schools.

Mr. CAREY. Mrs. Flast, I am not supporting this bill in order to
contribute further options to people in the suburbs, who I think have
a variety of options, and who for reasons that I think are totally
defensible, choose to send their children to one school or another.

I think the parents in the suburbs have opted to send their children
to public schools because these schools are superior in many cases
to the nonpublic schools.

I think the nonpublic schools in some of those areas should close
or consolidate, as Dr. Gary has indicated. and not perpetuate the
problem of insufficient funds, which is depriving some children of
better education. We are in no disagreement on that.

My bill is aimed at the inner city. My bill is aimed at the continu-
ance of options for those who, for lack of funds. have no other alter-
native. That is why the credit is refundable to those who do not have
tax liabilities.

I hope you can agree with this portion of the bill. I also hope that
title I is acceptable to you, and I hope we can work nnder that title.

Those portions of the bill which will allow poor people who cannot
afford to pay tuition to exercise their freedom of choice and freedom
of options are, I think, defensible.

Would you agree on that?
Mrs. FLAST. No, we do not agree. We do not agree that all citizens

should be required to pay for the religious education of sonic childreu,
whether they be poor children or rich children.
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It is a question of church-state separation, which has nothing to do
with economics. There are many church groups which manage to
provide religious instruction for their children outside of the regular
day schools. Public schools are available to all children, and most of
the poor children are in public schools, in any event.

Mi. CAREY., Yes, but an increasing number of poor children would
avail themselves of educational opportunities in nonpublic schools
if they could afford it. Is that not true?

Mrs. FLAST. What I have said is that an increasing number of
people would opt for private education at all economic levels, if they
could get something private for the same price that they get some-
thing public.

Mr. CAREY. I am interested in the poor having as many options
as possible., They have all too few options in New York State today.

Mrs. FLAST. Mr. Carey, this is true of housing, this is true of every
deprivation for the poor.

Mr. CAREY. Exactly.
Mrs. FLAST., Congress is not proposing that we eliminate all the

differentials in the economic status of people of this country. Congress
is only suggesting that preferential treatment be given for the pur-
pose of supporting nonpublic religious schools.

Mr. CAREY. How about the rent supplementation in many of the
housing projects, which is cosponsored by religious groups?

Mrs. FLAsT. f)o you really feel they are equn alert to middle- and
high-income housing?

INIT. CAREY, I am talking about housing for the poor. I would invite
you over to see one in my district which was created for the purpose,
It serves the poorest sectors of my district where rent supplements
have made it possible to enjoy better housing. In fact, I think I should
have you visit certain parts of my district. There is much I could
show you.

An editorial in the New York Times explains as follows
'he principle of separation remains an important principle for Church as

well as State. The continued existence of the greatest pos,ible variety of alterna-
tive nonpublie school, essential to prevent public education froth becoming an
incsupable State-imposed monopoly. For this reason, it is in the public interest
to make available to nonpublic schools limited assistance which (hies not violate
the iminciple of Church-State separation because it does not make ieligiously
controlied schools dependent on tax support for their operation.

How do you feel about that sentiment expressed in the New York
Times editorial?

Mrs. FLAST. I can show a lot of other New York Times editorials
which have opposed every form of support for nonpublic schools.

Mr. CAREY. This is a recent one.
N. FLAST. I understand that. They say stay within constitutional

guidelines.
The U.S. Supreme Court has established the constitutional guide-

lines. and has limited support to very incidental services such as
transportation and that kind of servicing to all schools, whether
they be public or nonpublic,

We are talking about a tax credit which is used only by parents of
children who pay tuition in a religious school.

Mr, CAREY. You would favor, then, those programs according
to the Supreme Court?
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Mrs. FEAST. Which the Supremo Court has approved.
Mr. CA HEY. Which are limited in their scope and have clearly

secular purpose?
Mrs. FEAST., And applied to both public and nonpublic sdiools

equally.
Mr. CAREY. if some assistance under those guidelines went to non-

public schools, would_ you support or oppose it?
Mrs. Fr,,,sr. Mr. Carey, we support whatever the Supreme Court

approves.
Nlr. CAREY. 1 am pleased to hear thin, because the Court upheld in

the title I case the principle that not every aid to education is imper-
missible because some indirect benefit of a minor nature may flow to a
religious institution.

iThat s a holding in the title I case. You had better look at that, also.
Mrs. Fi.AsT. There are other reasons for that decision.
I will say this, Mr. Carey. The textbook loan law was referred to

earlier today, and that was upheld by the U.S. Supreme Court because
it was a law that applied equally to both public and nonpublic schools
in New York State, and provided for lending of textbooks.

Mr. CAREY. For your information, the architect of that law is the
architect of the tax credit program in my bill.,

Mrs. FLAST. At the time the law was passed, there were many
protections, guidelines, written in to protect against the purchase of
sectarian textbooks for use in religious schools.

\1r. CAREY. Correct.
Mrs. FEAST., A study done by, or at least reported in the Yale Law

Review some years ago indicated that an examination of the books
which were purchased under t his textbook loan law and in use in
sectarian schools, religious schools, throughout New York State
indicated that this absence of sectarianism was not trite, that many
books were being purchased which would not be acceptable in a public
school which was carefull:- examining its books to eliminate sectarian
bias.

Mr. CAREY. I certainly would oppose sectarian bias in publicly
loaned textbooks. I am pleased there is a very fine ecumenical spirit
working among church groups to eliminate from many of the books
references which are historically inaccurate as to the role of minority
and religious faiths in our society. That is a problem we all have to
grapple with, We are working on that.

1 was sent a request for help from a respected State official in New
York, State Senator Garcia, of the 29th district. He has requested I
give him assistance in helping get inure than a score of programs for the
support of Harlem Prep. The total amount of the programs lie is seeking
is $2,802,000 for the enrollment of Harlem Prep. It would come to more
than $2,000 per student in Harlem Prep.

I understand Harlem Prep has begun a very worthwhile experi-
mental program, art innovative program for children who, for one
reason or another, are unable to pursue or finish secondary education.

Yet. this is money that could conceivably be diverted from public
education funds.

Do you feel I should support this, program and try to get funds for
Harlem Prep, as Senator Garcia suggested,, or would you, in line
with your testimony here today, oppose tilos( moneys for Harlem
Prep?
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MN. FLAT. Harlem Prep is not a religious school,
Mr. CAREY. Bla it 1., a private school.
MN, FLA:-,T. but it is not a religious school. Our opposition is

based on first amendment principles of separation of church and
state.

Mr: C1ItEY. YOU would support public funds for private educa-
tion if that private education is not ehurch-related?

.Mrs. ksT. I have not said that, because on that issue there is a
divisiin of opinion amongst the Inenda'N; of our groups.

There are public education members of our groups who would oppose
aid to ally nonpublic school, whether it be sectarian or nonsectarian.
There are others \Nil() 11(1111 strictly to the first amendment, principles
and w ould oppose only aid which goes to it church-related school
because of the infringement on religious liberty.

Mr. CAREY. If we can make certain that the aid in this case is for
that part of education which is limited to secular purposes. with no
benefit to religion, and which in every way fulfills the guidelines set
forth by the Court. then that would be the kind of aid you, or some of
you, might conceivably support?

MN. FLAsT, tV1.111, of religious schools, Mr. Carey, I think it
has been demonstrated that there is no way of separating tile secular
from the religious teaching- of secta:ian schools. I think every re-
ligious leader I have ever heard speak on this, whether Catholic,
JO" i,ll, or Lutheran, has insisted the hole purpose of their schools'
existence is to create a religious atmosphere in the teachin;, of all
subjects so that their children will grow up with this kind of refigious
orientation. The purpose of a religious parochial or Jewish day school
is not a secular purpose.

Mr. GREEN. I would like to ask a few questions.
Your statement is slightly misleading,. It. happens to be my belief

that the religious parochial schools in the city of Philadelphia per-
form the full functions of education, and they are not really it thin
di4guise for some apostolic mission. The children are getting a full
education.

There was a case Which, frankly. I have not read, but unless my
memory is failing me, 1 fanni very interesting along these lines.

Recently, the Supreme Court ruled the Amish children in Penn-
sylvania did not have to attend the public schools, that the law coin-
pelling them to attend the public school was unconstitutional be-
cause their religious beliefs w re different, than that.

Now, what I ain wondering is whether a group like yours would
approve of m concept reducing the taxes that, people who desire to send
their children to other than it public school now pay, In other words,
if we said to people who apparently have a constitutional right now
not to send their children to the public school, would it be acceptable
to you, in no way aid any religion whatsoever, to allow those parents
with children sonic kind of tax deductions?

Mrs. FLAST No, no. I am sorry. I think tho whole theory of taxation
is that all people are expected to pay for the public services which are
available to all people. If we don't take advantage of the public serv-
ices available to us, that is an individual choice. Everyone has to pay
taxes for those public services which are available, which are set up
for all people.

.M. GREEN. I understand what you are saying.
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You sort of hinged an awful lot of your testimony on the constitu-
tionality or unconstitutionality of whatever Plan We should happen
to devise, and -aid. in addition that you would support any ruling of
the Supreme Court, and if the Supreme Court, ruled that a plan we
came up with was, ill fact, constitutional. IN a plan like thi-, it seems
to me. might be, you are saying you would not support that.

Ft.AsT. I don't see how this plan could possibly he deemed con-
stitutional, when the tuition reimbursement plan of Philadelphia was
found by a Federal court in Philadelphia to be unconstitutional be-
cause it (lid exactly what this plan does.

Mr., GREEN. I am ju:t wondering. in light of that other Supreme
Court decision that says all children don't have to go: that perhaps we
could reduce -would oil be against reduchg the real estate tax burden
for the ehlciic who have no children. when real estate taxes go to the
support of public school, at this point?

Nit's. FLA:4T. Mr. Green, We don't isolate the taxes that are collected.
I don't think in attic level of our government do we do ilia We don't
pay taxes that are isolated and solely for public schools

Do I agree that the poor and the elderly who are on fixed incomes
should pay a lower level of taxes? Ye-. I do agree with that. 'flint has
notliinr. to (10 with tlw issue itlarit which I am talking today.

Air. GREEX. 1 am not sure. I think there is a possibility here of
coming tip with a new area of thought which might be constitutional.

Mr. CAnnv. Mrs. Flast. I wish I could find in your testimony some
degree of sympathy for the job that people of many religious faiths
and religious commitments are trying to do in pursuit of their belief of
humanitarian aid to the poor. They are trying to extend to people in
low income areas a variety of programs they feel will be beneficial in
nonpublic institutions.

Mrs. FLAST., NIr. Carey, I think we do that. T think individually we
make contributions to organizations that do provide ----

Mr. CAREY., But organized assistance to education?
MAST. And organized assistance through organiz.ations which

have that as their main purpose.
Cum-. As soon as we call them a school, you oppose it.

NIrs. FI,AsT. When you talk about taxation of all citizen: to support
the religion- beliefs of some, or religions beliefs they don't share, this
is so totally contrary- to the basic law of our land.

Mr. CAREY, 'Flint then, goes against the whole concept as you have
heard today, of deductibility of con ribulions to churches. Do you
oppose that, too?

Mrs. FLAsT. Contributions that are deductible we have not taken a
stand on, because it has not appeared to us that any legislation has
been proposed.

Mr. CAREY., It is in the law.
Mrs. Ft,ksT. I am saying this is an issue we have not touched upon,

deductible contribution,
We know, as a matter of fact, for example, that in terms of those

schools that (10,.'t charge tuition--I have a friend who lives in a very
wealthy suburb in New York who has seven children in a nonpublic
school, and doe, not pay as Wilily tIlliion but he is told by the church
which sponsors his school that lie is required to make a certain contri-
bution every month in order to support the education of his children
in that school. 'Flint contribution is tax deductible,
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Mr. CARY. You had 'setter warn your friend that is not the ease.
The Internal Revenue Service has been explicit on this point, that if
moneys are raised in the name of contributions which are actually
used for edneat ional purposes, they are not deductible. I am afraid that
you and your friend had better research that.

Mrs. F.L.AsT. He and his church accept, the benefit.
Mr, C.%REY. May I suggest to you one of tla reasons we are trying

to move in this direction of explicit legislation which the Court can
pas: upon is because we want to avoid such plans or programs as you
are describing here., We want to do it openly and give the Court an
opportunity to pass on this question once and for all.

That is why 1 will labor as I (lid in the Elementary and Secondary
Education Act, with all the expertise I can muste* from anybody who
wants to contribute, to try to put together legislation which fulfills
constitutional principles. If we are wrong, you and other organizations
have an oppGrtimity to contest this !natter, as you have contested
other matters.

I think you have to agree throughout the history of our country
not one law federdly enacted for the support of education, even though
it extends to nonpublic schoolchildren, has been struck down by the
Court. Is that not the record?

Mrs. FL.Asr. To my knowledge. the only law passed by Congress
which aided non-public-school children was the Elementary and
Secondary Education Act.

Mr. CAREY. The Headstart and school luych programs aid non-
public school children.

Mrs. FLAST. Oh yes. But Ileadstart was for preschool age children.
The school lunch program we have not opposed, We have not opposed
health facilities. We have not opposed medical, dental, the police, and
fire protection laws. We are opposed to the use of public funds for the
instruction of children in nonpublic schools.

NIr. ( :ARM. Again, thus far, no federally-enacted statute has been
found oy the Court to violate the principles of separation of church
and state.

Nly commitment as a Congressman is never to advocate such a
statute. I shall not.. I make that commitment, to you.

Mrs. FLAsT., NIr. Carey, are you suggesting this bill does not
violate the principle of separation of church and state?

\lr. CAREY., My name would hot be on it. if I felt it violated in any
degree the separation of church and state., I will 3 ield to no one in my
dedication to the support of our public schools. My- children attend
both public and nonpublic schools. I support them all to the fullest
degree possible.

I call attention to an inaccuracy in your statement, where you say
under provisions of II.H. 16141, the annual payment to public school:
would be $50 per child and $150 per child in the private schools, and
therefore the bill is disproportionate in its benefits.

lite answer is that, this is the only proposal we are making for aid
to nonpublic. schools. It would cost, a maximum of $i,86 million, while
'the total moneys available to the public sector from public sources
are in excess of $30 billion.

So I think that, it is not quite fair to state just because this bill
attacks two problems, namely, the crisis in nonpublic schools through
the tax credit plan, and the crisis in the disequilibrium financing of
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districts in the country through the equalization procedure. that it
does not do a fair job, pupil by pupil, in apportioning funds to non-
public and public school plienis..

Secretary of the 'Treasury Shultz said you have to look at the vast
array of public funded programs that are available to the public
schools and compare them ulth the modest benefits that we are
trying to extend to some of the childrenparticulaly low-income
childrenin the nonpublic schoo:s.

So I would have to contradict that part of your statement that
says the benefits arc disproportionate

NIrs. FLAsr. Mr. Carey, the financing of public education is a govern-
mental responsibility., The crisis, financial or otherwise, of non-
public schools is not a governmental responsibility.

This bill, according to the estimates of its cost, would provide
anywhere from $115 to $150 per pupil for studetits attending reli-
giously affiliated schools. I would make a prediction that in 110 time at
all it would be $200, because as long as 5200 is available, then tuition
is going to go up.

%%e have found that with scholar incentive programs at the college
level in New York State, the tuition met that scholar incentive upper
limit.

The fact of the matter is that the public schools have no other
source of income except that which collies from the taxpayers via
our Government. The nonpulo..c schools do have private sources.

Mr. C7ARE:v. I thoroughly agree, I also agree that State and local
sources have just about been exhausted as a source of supitort of our
public schools.

There are ninny more inadequacies outside of New York State
than in our own State, and we dearly have inadequacies in our school
system.

That is why I 8111 strongly supporting additional Federal aid for
all the pupils in all t he schools. The States cannot go along- any longer.
I am making, the same pica for the children in the nonpublic school-.
They cannot go along either.

I do not want those schools to be excessively bound to church
institutions for their suptiort. Many of these schools are now running
under lay auspices, having moved away from the historical commit-
ment to church and clergy, I want to encourage that so that there
will be more independence in church-related organizations.

Fordham University, and a number of other universitie,., have
broken away from the historical ties to clerical and church authority.
1 see that the same trend could also occur in the nonpublic school-.

That would be a Lealthy and vigorous development. Would you
not agree?

Mrs. FLAST. Mr. Carey, this is something for those religious adherents
to determine for themselves. This is no concern of mine.

Mr. CAREY. I would like to encourage that. I think it would be a
healthy and vigorous thing if these schools could be more independent,
They cannot be more independent if they have to depend on the church
treasury.

Mrs. FLAST. They :would depend on their own people, not on the
rest of us.

The CHAIRMAN., I want to thank you again for your very fine appear-
ance. You have impressed all of us.

83-453-72---pt. 2-4
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Mrs. FLIST. Thank you, Mr. Chairman.
The CHAIRMAN. Our net witness is Mr. Franklin D. llochholzer,

STATEMENT OF FRANKLIN D. HOCHHOLZER. ON BEHALF OF PRE-
SERVE OUR PUBLIC SCHOOLS. AND FOX RIVER VALLEY AND
MILWAUKEE CHAPTERS. AMERICANS UNITED FOR SEPARATION
OF CHURCH AND STATE

Mr I want to thank the committee for their time.
1 represent Preserve Our Pub lir Schools. My name is FranklinlIochltolzer, I have law offices in Fairfax, Va.. and Neenah. Wis.
The Preserve Our Piddle Schools. a Wisconsin citizen organization.,

and the Milwaukee and Fox River Valley Chapters of Americans
United for Separation of Church and State were not able to appeartoday. They asked Inc if I would appear for them briefly and submit
the statement which I have submitted and let the committee be:more of their feelings in regard to II.R. 16141, and that they areopposed to the bill as written.

There are very few statements I will make,
Wisronsin residents are familiar with parochial aid tax credits.Our grassroots organizations. comprised of unpaid Aldwiteer.. haveworked for the defeat Of a number of Nils which have been introduced

in the past two sessions of the Wisconsin Legislature. There weretuition grants, various "payment for secular services" proposals, and
lastly, tax credits. None have passed.

In ,March of this year. 2ti Republi.an and 24 Democratic Assembly-
men voted against tax credits. Of these, there were 1 Catholics.,15 Lutherans, and 22 others. What was significant was the strong
opposition from members of the two largest religious groups which
operate parochial sehools--Catholies and Lutherans.

nip organizations that I represent in Wisconsin feel that this typeof legislation would encourage the proliferation of parochial schools
and private schools, creating what they call a dumping, ground forthe public 5e11001... and that it would encourage the demise, perhaps.of the public schools.

They further would draw attention to the fact that this type oflegislation would he extensively costly to the Treasury. There is ampleevidence that our Federal Government cannot afford this drain.From the State of Wisconsin alone, with almost 200.000 children
currently enrolled in private schools, the loss of Federal revenue underthis plan would exceed $40 million.

There is currently afoot apparently in this country from political
scientists, and apparently sociologists 115 Well, and you will note in
my statement, Dr. Maurice Eisendrath, president of the Union of
Ameriean Hebrew Congregations. was quoted recently in the Madison.
Wis., Capital Times as saying that aid for religious edtu :Ilion "will
see America converted into a religiously compartmentalized societywith religiously oriented political parties turning America into afrenetic cockpit, of religious discord and bitterness."

There are a number of political scientists and socioh4ists that aresupporting this theory at this time.
since you have the reports that Milwaukee and Fox River Valley

Chapters of Americans United bare prepared, I don't care to take
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any more of your time. 'Illy record will note that they have appeared
hen'. and they have made their wi,lies known to the committee.

The Cu t IttNI.1x. IVO hunt objection, your entire statenient may be
in-el tell in the record., if on tt i-h to (10 it that way.

Mr. lioctinoLzEn. Thank vG, t.
The Wo bout obj( ..tion. it will be included.
alle complete -t.cement follows:)

%IF\ OF Fv.% 1.1 IN I) 110( 111101.7.I.It, ON Bi r1ALF of I'lt( On
."( HI %ND 'duiw UK!. Fox Invi it V %I.t.t.1 Cif %PI: I:S
( AM( 1:1(,.%:" UNi rim ton :31.1.t:% r(Os; Ctiuncii %Nt.)

1 ain Frankhn 1) !bolt: 4,1zer,,peaking for Pre.ere Our Publie r4(.1 4 (POPS),
a W1-01)II, in cacao nitro! Zat I'M. and fir the AIdwalikee and Fox ..fiver Valley
1C1,4.4411,ini Cf taller- of American, (.5tiltd for Separat von of (iltorcin State;

1C4 are 441,144),4441 to Tale 11 of 11.11 16141 and ail other preipo4a l. for aiding it:tro-
che() and privato .4411,4441- bv mean. of tax credits.

11i- ron,in ri-idetit- ate familiar %rah parochial :ad may credo
organs7a1 rompri-ed um paid volunteer, have worked for thellr(14E:.fr;:;;;,r(1)4f"t1

number 44114111, %%filch have been introduced m t he pa,t t wo .I.44114 of the Wywon-
-in logi,lam tire. There were tuition grant 4, iari mp. "payment for ,Peular servie,"
propo,a1,. and 1:4.41-, tax credit-. None have pa,,e(I.

lti la...(11 of hi- year, 21') Itetruldwatt and 21 1/enweratie .14441nblyinn voted
again,: tax credit. (If the,. there were 1:; Cat hilliest, 1.1 Lutheran,, and 22 (,tic N.
M hat 1%;I. 1%.1- the .trong odpo,ition from member, of (1w t
r.lation, group, which operate I tai nein if side), 4, -Cat Judie, and Litt Iteran..

Polling in- con,til milt, the. ear, Six! Ditrict Congt.4.,,n4an
;Ifiaiti Steiger found 62' , opp,ed to go% erninent aid for private and parochial

school-, and 14441- by state let i,lators of her :ireal of Wiconin pri)dueed tr
re,11t, r4en-e1(brentier, NE Nfilwankce; l'eloquin, Chippewa Co).

1..1-, %car, the NliEsaalsee ,-(.11,4441 144:1141, Inteked by the Irr.k, turned (14a% n a
pr41)4.-al to participate in t114. 1:4), ,(4-called Voneher "Experiment", to provide
toll loathe funding for nonmilhe -(414)(4,, reeognihing that it would have taken
money from the public -1.11(44.1 budget and turned it 4Aer to parent, who, could
affoid to -end t heir eliildten to anv pr, ttle -4.11(.441.

11( 1-(i c opposed all al tempt, to force the piddle to -dipport, private and reli-
gion- education, 114ave%er c'eer or indirect the ,elionie. Of all the prop44,(11, put
foreord 14s ice 14.1r4hial aid 14.1)hy, the :;IX r(10 ,clietne i, the nio,t

%,.111ted 144 in,nre the deuri,e of public ,e114)441, ne tili conntly, ii, ,Itivr
w a% you'd be found to do it than hv paving parent not to 11-e them.

If en:tried, ff.!: I6I II wilt create a whole new clas, of "welfare recipient," arit1

,et a ti%% precedent for giving ama million, of public di ollar4 for pm ate 11,e,, with
;,roof of

It %%III encolirogv till private .411444)1. I:t do not now charge tnith in and moct
t'a11144114. and Lilt herati grade (41., do nuts to imtitutv tititIon lip to t lie hinit of
the ta credit.

It %vtil pur the creation of countle, additional pri%..tte (114)(41 by every' di4-
,atent polit teal, religious, racial and ,ocial groupall at t he taxpayer:4' expense and
with no 1)111)114. (i(eolititability.

It will fract dre the Volblle Inter(41 in pliblIC NellOON to the point, where their very
survi% al gilt by

11 \\ ill divide the Anioi icae pe.)i):e (.%.4.11 further, this limn along religion, line:
Religion, group, %:11 be lobby 11111 itille,,ly in every ,e,sion of Congress for tnore

and more money. if there enough e,sitte to pa:,4 the legn.lation now, there will
he etiongli pre,,tire to itterra.qe the credit, annually. in i:-.consii), we have been
l"1,1 nay 141311Y `tat legi.-1.1t or- who ,01)po;wci parochial aid that they have had their
future political caivey, thieatened and twiny have been subjected to per,onal
liara,,tiwilt, and intimidation by religious group: eager for publie toolloy.

Further, if Cengre... pa..(., tax credit parochiald iege.lateon, pr.urr will be
inerea,(1 in -gate legi,lat are, to do 111.4.%isr.

Let, no one he fooled for an hydant. Under thi, ccheine, the tirent. are merely
Ow conduits through a bleb public money is chanucled to Charehes for their
;,411444444.

'More i, no evirion, I the parents involved cannot afford private schooling.
There to not e. en an at tempt II) (011Ipel 1114111 (I) 1)(1)%1. need. WhvIl WO MU
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is at an all -tita high and parents can afford many other luxuries, religions cd,it :thin seems to be hiw c,t, their list of priorities.
There is no evidenee that in ate religious school, need financial assistance. We

know that the operators of ant schools have spent millions
parochial aid, stun ov state, and nationally.. Shouldn't these millions ha% e henspent to support ti n sehool

There is no evidence 111.11 ),mate schools do a better job of educating ii
pnbil ,ehi,(11S, bCall,V my valid cionparisons call be made bet %teen sehool
that must accept :01 ehildrei, and private ones that rh/O111:11e lilt I lag s, (11-11-
01110 111(11,1P1O,, 1111:11:,, di-interested, and others who don't, conform to, their
admissions stand:n(1s or teaching methods.

As long as pm ate schools are selective, and public school., 'main the dumpinz
ground for the children the pri% ate schools don't want, public schools tie% erbe able to compete

There is ample evidence that our federal government can't afford this drain
on its treasure. From the State of Wisconsin alone, with almost 200,000 childin
currently enrolled ni private schools, the loss of federal revenue undir thus plan
would exceed *10 million. flow will you make up this revenue loss, except bv
raking taxes, cutting (afar needed programs, or putting this country even furtherin debt.

It is never pleasant to see the handwriting on the wall. The highest Court
in the land, as well as federal courts in Pennsylvania, Otuo, and Vermont recently
have warned on the political divisiveness along religious lines which would result
from the enactment of such special interest legislation. Many others across tin--
nation have recognized the danger.

Dr. Maurice Eisendrath. president of the Union of American Hebrew Congre-
gations, was quoted recently in the Madison, Wisconsin, Cupdal Tunes as saving
that aid for religious education "will see America converted into a religiously
compartmentalized society with religiously oriented political parties turning
America into a frenetic cockpit of religious discord and bitterness."

We hope our elected representatives will have the wisdom and foresight to
turn down all these tax credit proposals.,

The CHAIRMAN We will have to recess until 2 o'clock this afternoon,
I regret this fact. but we do have to go to the House floor.

We will reconvene at 2 o'clock in this chamber.
(Whereupon, at 12:40 p.m., the committee recessed, to reconvene

at 2 p.m., the same day)

AFTER RECESS

Mr. GnEtx (presiding). The hearing will resume.
It is a great, pleasure for me to welcome to the committee at this

time both Msgr. Francis B. Schulte, superintendent of schools of the
Archdiocese of Philadelphia, a ho is our neAt witness. and Congress -
man Joshua F,ilbcrg from Pennsylvania. I know all the members of
this committee arc acquainted with Mr, Eilberg.

The Archilioce,0 of Philadelphia educates about one out of every
three children in our city in 270-odd elementary schools and 31 high
schools. I think that we on the committee and in government could
learn a great deal from the system, which the Monsignor runs, Illtich
educates our children at about half the cost of our government-run
public school in the city,

We could also learn from him that we face a very serious crisis. In
the last few years, the parochial school enrollment in the city of
Philadelphia decreased by about 50,000. Those students are now
attending public schools v hose costs are almost double and where
financial problems are equally catastrophic.

Today we have a man before us who has great expertise and talent
and is dedicated to helping others, and I want to extend the warmest



379

welcome to him, the warmest welcome of this committee. I might also
mention the .Monsignor has a tremendous reputation as a debate conch.

1 would now like to recognize Congressman Eilberg and Monsignor
Schulte and ask that they come forward to the witness table, and
Congressman Eilberg will have the pleasure of introducing the
Monsignor,

Mr. StlINEEBELI. I would like to take this opportunity to welcome
in friend from Pennsylvania. I am sure the Diocese of Philadelphia
has contributed greatly to the fine education in the city of Philadel-
phia. 1 used to live in Philadelphia. It is not only quantity but quality
education as well. I am very happy that you have come here because
we need the help of the best of both sides to give us their best ex-
pressions and best opinions on this very important, subject, and I
II eleotne you here, and 1 am glad you cantle.

STATEMENT OF HON. JOSHUA EILBERG, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF PENNSYLVANIA

\1t. GREEN. Congressman Eilberg, you are recognized.
EmnEtto. colleagues, my good friend in the Chair, Nfr,

William Green, it is my pleasure to introduce to you Mgr. Francis B.
Schulte, superintendent of schools of the Roman Catholic Archdiocese
of Philadelphia.

Monsignor Schulte has been responsible for the education of more
than 200,000 chilten for 2 years. He knows lhat it means to have
to get by on as little money as possible.

As head of one of the largest private school systems in the Yation,
Monsignor Schuh e has an intimate knowledge of urban and suburban
schools and the students they serve.

He knows how badly the assistance provided in this bill NVIIMI
am proud to cosponsor, is needed.

I ant sure that his testimony will make it clear toeveryone concerned
that our private school systems are a vital part of our Nation's edu-
cational program and that the bill's provisions must be approved if
these schools are to remain open.

I thank you for giving me this opportunity to introduce Monsignor
Schulte.

Mr. GREEx. Thank you. I know of your great interest hi the
parochial school system. and we are indeed delighted to have the
mon,.ignor appearing before our committee today.

Monsignor, you are recogeized.

STATEMENT OF THE VERY REVEREND MONSIGNOR FRANCIS B.
SCHULTE, SUPERINTENDENT OF SCHOOLS, ARCHDIOCESE OF
PHILADELPHIA

folisignor Scut-LTE Thank you, \ fr. Green,
I appreciate this opportunity of speaking before the Was and

Mean, Committee. Copies of my testimony h ;ye been distributed to
the commit tee. Rather than reading through the entire document, I
would like to take a few moments to highlight snore points.
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\1r. GREEN. Without objection, I will enter the entire text of your
te-timony at this point in the record, and .)ou may proceedias you

ish.
(The statement follows:)

Sf111.MLNT OF MONSIGNOR FR NCIg B. SCHULTE, SUPERINTENDENT OF SCHOOLS
AnCIIDIOC1.51. OF

SUMMARY OF TESTIMONY

Catholic schools make an important social and educational eontributo al to the
total educational effort of the Philadelphia area. These schools also hat e a most
significant financial impact On edneational eosts in the area. The e(mtrIbution, of
Catholic schools have been widely recognized, most tecently by the l;n,11
Report.

In reeent years, Catholic schools, along with most Amedean schools, !lame
faced rapidly increasing costs. More and more of these eosts have been met by
rising tuition. This increase in tuition is limiting the availability of this form of
nuilmldie education arid placing greater and greater burdens upon poor .uid
middle class parents.

Ilehef for these parents in the form of tax credit legislation is urgently needed
Such legislation %mould be wise public policy fur our nation.

TESTIMONY

I ton Francis B. Schulte, Superintendent of Schools for the Archdiocese of
Philadelphia. Under the general supervision of this office are 279 parish elementary
schools, plus 4 special schools, and 31 diocesan high schools, educating altogether
223,000 students. (These figures are exclusive of thc pri,-de Catholic schools
and Catholic colleges and universities in the Archdiocese.) The territory of the
Archdiocese includes the City of Philadelphia and the four surrounding count los
Bucks. Chester, Montgomery, and Delaware. Almost 60(,;, of these students ate
in Catholic schools in the Citv of Phila(32lphia About 15 (-Yr of the city students
are from minority groups, and more than 20% of these are non - Catholics.
Decreasing, enrollment and increasing costs

The Catholic schools of Philadelphia are facing an increasingly serious financial
crisis. A brief look at enrollment figures over recent yea will provide us with
seine understanding of the situation. In 1904 -6.i our schools in the the counties
scred some 271,379 pupils in contrast with last year's enrollment of 223,000, a
decline of sonic 4%)00 students.

These enrollment figures are related undoubtedly to steadily rising costs in
education. A tradition of little or no tuition in the schools of the Archdiocese of
Philadelphia had produced a uniquely democratic clientele over the ears As
recently u's 1905-06 high school "tuition" was $20; today the charge to each
student is $300 a sear, in addition to $150 per student from the parishes. Only
ins this I,,st school year was tuition officially introduced into the' elenientary
schools, so that, until very recently, there was no financial deterrent to the ex-
ercise of parental rights in education, and rich and poor alike were accepted b.to
our schools as a result of the outstanding sacrifice of our Catholic pee* and
friends.

Today, however. with the steadily rising tuition, we are faced with the dis-
tasteful specter of becoming less democratic, less "Catholic",forced inor and
more to a position of being open only to those who can afford to come to our

Cztg and suburban schools affected
The Report of the Gums!' Committee, recently completed and made availaWe

to this Commitb.e. indicates that operational costs of Catholic schools in the c,t y
and suburbs will rise astronomically by 1970. The picture of many Catholic
schools in the CU y of Philadelphia is one of deteriorating buildings, emit+ class-
rooms, rising tuition, and I normons debt. The se cooditions have already begun
to limit freedom of parental choice in education.

The financial crisis of the Catholic schools affects the public schools' financial
problems. Unfortunately, many Catholic schools serving families least able to
al-oro shy added are located in the center of a huge public school sy-
tem which is it -elf struggling under the threat of bankruptcy One out of
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every three children in the City of Philadelphia attends Catholic school. Unlessimmediate, substantial aid comes to these schools, both public and nonpublicschools will find their mutual problems gravely inter sdIn suburban areas of the Archdiocese the two-pro or of newerschool buildings and families laboring under the co' t,. _oeiit likewiselimits parental freedom of choice in education. Those ,, who continue toStruggle to keep their chilthen in our schools experience the added burden ofincreased school taxes to enable the public schools CO absorb the transfer of theirneighbors' children.
state and federal legislation over the past few years has provided various kindsof supplementary assistance to our schools. Valuable as these materials and serv-ices arc, they do not touch upon tin. basic burdens of salaries and other operationalcosts. More and more, our schools must depend on tuition charges which cannotdo otherwise than increase drastically.,

Social and educational contributions of Catholic schools
The Gurash Report, to which I referred briefly, is the work of a group of out-standing leaders in our einumunit yCat hone and mom- Catholic, business and pio-fessional people. Their independent study of our schools encompasses the socialcontribution of our schools as well as their present financial need. The Deport

stresses the important role played by Catholic schools in the total educationaleffort of the Philadelphia eimununity and lists the fAillowing considerations:
1. Educatlim enconipasses the enti.2 spectrum of sochd political, and spnatualvalues that are part of t he fabric of I.fc Ill a free society2. Cat Indic and other parochial schools are oilman ted to an educational philos-ophy involving morals, ccuiduet, and spiritual as m.11 as intellectual excellence.3. The American tradition of educational diversity has been a great strengthto our educational system and should be preserved.4. The individual citizen's right to choose the kind of education which he wisheshis children to have is an important right and sluadd be preserved.
5. Catholic schools are a stabilizing factor in the life of our urban connmouttes.6. The extunple set by the Catholic schools of efficient and economically con-structed and operated facilities is also important.7. In addition to the foregoing, the resources committed to supplying Cat lagiceducation in the Philadelphia area provide tins community with:

A quality education for one out of thrPe children in the City of Philadelphiaand comparable numbers in the limr surnaindnig counties;
Au important source of a skilled tabor force and an educated citizenry;,A source of eommunity and business leaders,
A full range of student activities which provide educational, social and roe-rem lOnal Nerviees to the community at large and develop in t he students t hem-selves a sense of social responsibility.
Substant nil facilites and personnel to undertake the education of minoritygroups and the poor. This aspect of social contramtion of Catholic resourceswas prominently noted by Presuhmt Nixon in his Message on EducationalReform, March 3, 1970, in ',Inch he conmients "They offer a wider rai,ge ofpossibilities fur ethicatioc ,primentation and special opportunities for mi-norities, especially Spams, .peaking Americans and black Americans."These resources exist today and present potentially a powerful instrumentfor social awareness and change. The resources so committed should beconserved along with our other national resources.The community stakeboth economic end Independentof full accept:wee of the benefits elainied c r %attne judgments implied, theCatholic and ot her nonpublic schools of the Philadelphia einumunity are asubstantial factor to be reckoned m ith and assessed. Cir.18. 'fhere exists between the public and Catholic schools of Philadelphia a largemeasure of interdependence, cooperation and interaction.

Finanjal impact of Catholic schools
The major findings of this Committee in the financial area may be summarizedin these words:
1. By 107,1 the deficit in the schools of the Archdiocese will reach 85 5.42. Costs will coin inue to spiral due to:

(a) Rising teacher salaries;,
(b) Decline in availability of Religious teachers;(c) Improving (declining) student/teacher ratios.
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3. Despite all these pressures, costs in the Catholic schools will remain sub-
stantially below the public school system when measured on the basis of cost per
student.

4. The Catholic schools of the five counties represent a saving of more than
SOO million dollars a year in operating costs alone, not to mention the housing of
the children.
Freedom of choice in education

Finally, I would like to reaffirm our belief in the primary rights of parents in
the education of their children. As was stated in the Wall Street Journal of
December S, 1970, in a letter to the editor, written by E. Earle Ellis, of New
Brunswick Theological Seminary: "Is it not understandable that the religio-
philosophical framework of current public education is for many Christians and
Jews confessionally offensive's The state's use of the taxes of such people exclusively
fur public school represents a two-fold infringement on their rehgous liberties.
First, it is a discriminatory distribution of tax aid to one Ind of educational
structure, one that is confessionally objectionable to them. Vlore seriously, it
forces such persons of moderate income to send their children to these schools
whatever their confessional preferences may be. It needs to he stated again,
loud and clear, that whatever proper educational requirements the state maw
make. the primary rights in educating a child belong to the parentsnot to the
state "
Conclusion

Based on my observations and experience as Superintendent of Catholic Schools
in a large metropolitan area, I urge prompt action on legislation to provide some
rel,ef in the form of tax credits for parents of children attending nonpublic schools..

Monsignor SCHULTE. I want to speak to the committee about
children, hundreds of thousands of children in the Catholic schools of
our city., These are children and teachers together trying to teach
and to learn in an atmosphere of constant crisisconstant crisis due
to the financial uncertainty in which our schools, public and nonpublic
alike in Philadelphia are forced to limp along. While I speak particu-
larly of the children in the Catholic schools in the city of Philadelphia
and the four surrounding counties, I am acutely aware of the national
problem of education which is not just a problem of just the one sector
of education but affects public and nonpublic alike.

We are very fortunate in Philadelphia to have a fine working
relationship between the public and nonpublic school systems not
only at the board level and the administration level but all the NVily
dOW11 to the neighborhood schools.

The Catholic, schools in Philadelphia are facing an increasing
financial crisis which I am sure is replicated in urban centers across
the land, In Philadelphia, we have had at tradition in years gone by of
little oe no tuition. That tradition which has gone by the board,
unfot.tunately, in the last few years had produced a uniquely demo-
cratic clientele in our schools over the years. As recently as 1966, the
high ,,pool tuition in the diocesan high schools was only $20: today
the ( harge is $300. We are not sure that can be maintained. This is in
addition to the $150 per student received from the parishes and also
in ;addition to school fees that the students pay., Only in the last
school year was tuition officially introduced into the elementary
school,. Until very recently; there was no financial deterrent to the
ex,:rcife of parental rights in education. Bich and poor alike were
avt epted into our schools as a result of the outstanding sacrifice of our
Catimlie people and th<qr friends.

Today, however, Nvith steadily rising tuition, we are faced with the
distasteful specter of becoming less democratic, less "Catholic"
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forced more and more to a position of being open only to those who
can afford to come to our schools.

The report of the Gurash committee, recently completed toil made
available to this committee. indicates that operational costs of
Catholic schools in the city and suburbs of Philadelphia will rise by
1975, to a deficit of $55 million. The picture of many ( 'at holic schools
in the city of Philadelphia is one of deteriorating buildings, Pill pty
classrooms, rising tuition, and enormous debt. These conditions have
already begun to limit freedom of parental choice in education.

The financial crisis of the Catholic schools affects the public schools'
financial problems. I cannot stress that too strongly. Unfortunately:
many Catholic schools serving families least able to absorb any added
costs are located in the center of a large public school system NN hick
is itself struggling under the threat of bankruptcy. Unless immediate
substantial aid conies to these schools, both public and nonpublic,
schools %%ill find their mutual problems gravely intensified.

In suburban areas of the archdiocese, the two-pronged debt factor
of newer school buildings and families laboring under the costs of
resettlement likewise limits parental freedom of choice in education.
Those parents who continue to struggle to keep their children ill our
schools experience the added burden of increased school taxes to enable
the public schools to absorb the transfer of their neighbors' children.

State and Ft.deral legislation over the past few years has provided
various kinds of supplementary assistance to our schools and has been
of genuine help. Valuable as these materials and services may be
however, they do not touch upon the basic burdens of salaries and
other operational costs. More and more, our schools must dep(;'d on
tuition charges which cannot do otherwise than increase drastically.

I understand that Mr. Gurash presented his report to this com-
mittee. I would not review it at this time but simply empliasizri
few points that his committee stressed.

One point is this: The Catholic schools in our urban centers, par-
ticularly in the city of Philadelphia, are a very important stabilizing
factor in the community.

The Catholic schools in our city have provided subst. ntial facilities
to undertake the education of minority groups and the poor. This
aspect of social contribution of Catholic resources NN as prominently
noted by President Nixon in his message on Educational Reform of
March 3, 1970. He said these schools "offer a wider range of possibil-
ities for education experimentation and special opport unit .es for minor-
ities, especially Spanish-speaking Americans and black Americans":

The third point that Mr., Gurash stressed in his report, and I would
like to reiterate this again, the close cooperation that prevails in our
cityand which I heard this morning in this hearing room is c\ ttly
not repeated in some other urban centers throughout our land--
between the Philadelphia public and nonpublic schools. The Catholic
schools of the five-county area represented by our arclarocese in
southeast Pennsylvania repre:qint a sal ing of more than $653.0
million over the next 3 rears in operating costs alone not to mention
the housing of the children in the schools.

An important issue taut needs to be addressed, I believe, by this
committee and by the Congress is this issue of freedom of choice in
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education. E. Earle Ellis of the New Brunswick Theological Seminary
wrote in the Wall Street Journal of December 8, 1970:

Is it not understandable that the religio-philosophical framework of current,public education is for ninny Christians and Jets confes,ionally offensive? Thestate's use of the taxes of such people exclusively for public school represents a
two-fold infringement on their religious liberties. First, It is a discriminatory
distribution of tax aid to one kind of odueatmual structure, one that is confe-
clonally objectionable to them., Nlore seriously, it forces such persons of moderate
income to send their children to these schools whatever their confessional pref-
erence may be. It needs to be tated again, loud and clear, that whatever properoductional requirements the state may make, the primary rights in educatinga child belong to the parentsnot to the state,

In summary, based on my observation and experience as superin-
tendent of Catholic schools in a large metropolitan area, I urge prompt
action first on the part of this committee and then of the Congress
on legislation to provide some relief in the form of tax credits for
parents of children attending, nonpublic! schools. I would consider this
mise public policy for our Nation and justice for its citizens.

NIr. GREEN. Thank you very much, Monsignor Schulte.
Do you wish to add anything at this point, Congressman Eilberg?
Mr EILHERG. \o: I do not believe so.
Mr GREEN. We have been holding these hearings all this week

so far, and there has been testimony time and time again with part
of which I have taken dispute. Some reports or studies seem to showthat it is changing parental tastes causing the decline in

iparochial school enrollments. From my point of view, n Philadelphia
that does not seem to he the case. It seems clearly a case of unaffordable
tuition forcing them to take their children from the parochial schools
and to place them in the public schools.

In your judgment, what is the chief factor? Ts the financial factor
the chief factor in the trend that we see in the decline in the number
of children in parochial schools?

Monsignor SCHULTE. I think there is a combination of factors in-
volved. The number of children registering in all schools, public and
nonpit!)lie alike. is stabilizing or declining slightly, so I understand.
That NV011id be one consideration. Families move to different areas
vithin our diocese and they may not find schools as readily accessible
as they would in Philadelphia.

Then there is the financial factor. You make the point very well.
The financial factor is the most critical factor for the poor and middle-
class families. the families that halve shown the greatest inclination to
choose public or nonpublic schools in our area. They are the ones
particularly affected by the tuition. Enrollments have dropped more
rapidly in the higher income areas of the Archdiocese of Philadelphia.,
In the city of Philadelphia we have many people who are poor, very,
very poor and of limited means, middle -class and lower middle-chiss
people with a number of children who wish to RUMd nonpublic
school, bi are unable to do so. There are a number of factors involved,
but I think you are ri,In in identifying the financial factor as parti-
cularly important in the city of Philadelphia.

Glt EEN. I have two children who are attending private schools
in the city and, frankly, they are expensive private schools. I don't
know that I should he entitled to the kind of tax deduction provided
by this bill, Do you favor some kind of limit, so the deduction applies
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to people in the lower middle-income brackets, rather than to those
who would be getting some kind of tax credit for sending their children
to very expensive private schools?

Monsignor ScuuLTE. I have not studied that particular aspect of
the question carefully. My immediate responseand that would
have to be weighed against more careful studyis that I would favor
a limitation based upon the income of the parents selecting the ex-
pensive, private school:

What I am most interested in seeing is tax relief for low- and middle-
income people. If it is necessary to place a limitation on parents in the
upper income brackets, my first response would be "Yes:, I think that
would be justified."

GREEN. My personal opinion is that whatever we do, we have
to do within the confines of the U.S. Constitution, 1 presume you
agree with that.

tt...cuut.TE., Yes.
Mr. GaF.E.,;. My second inclination is this should not be a bonanza

to wealthy people getting an expensive education for their children.,
My third approach, and I would appreciate your comment on this,

is that if we ire not careful: we could he setting up some kind of
mechanism which could contribute toward discrimination along racial
line,. I do not think that should be done.

:\Ion-ignor SCHULTE. That should not be done and any legislation
must be carefully drawn so that that does not happen, but this very
legislation itself %vould have, at least in our diocese, the effect of pro-
moting integration in our nonpublic schools, increasing number: of
minority group children. particularly black and Spanish speaking. It
would have the effect c f increasing the number of children we would
reach.

GREEN. Mr. Vanik.
Mr. VANIE. Would th t mean you would be able to preserve and

perhaps extend your intercit3 service?
Mon:ignor lit-LTE. Yes: it would.
Mr., VANIK. By maintaining facilities and increasing* new ones?
Monsignor Sclictat: '.faint inning present enrollment and, depend-

ing neon how the ' .- nation is treated by the court, afterward,
taking additional children into the schools. As it is now, ate have space
in many of our innercity schools. We have children who would like t o
come to us. We ciunot afford to take them. We could increa,e our
service ves.

Mr. :\ tr. schneebeli.
Mr. Scn \ ELL On I l i nt same point, T notice 15 percent of your

student, ;ire from minority groups. I presume from \dial, you have been
..ttyint.r. Ott, is the first 01.0111) among your casualties when you increa,e
your tuitions. The minority groups drop out earlier as your tuition
increases?

MOIlsigHOr SCHULTE. I ain not sure if that is true in any greater
proportion. Possibly throuf.diout our entire diocese it would be about
the same proportion.

Mr. SCHNEEBELL I would think most of your minority groups are
in the innercity rather than in the suburban areas.

Monsignor SentmTE. That is correct.
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Mr. GREEN. This is a guesstimate on my part, but I believe became
of increased efforts by the archdiocese, I would be surprised to find
minority enrollment has not risen. Is that not actually the case?

Monsignor SCHULTE. That is true. Over the last few years we have
lost more white students in absolute numbers. I ant not sure if that
applies to black students in the same proportion because we have an
increasing number of black non- Catholic children who are choosing, to
cone to our schools. This is true as Mr. Green points out. We have in-
creased the number of black children.

Mr. SCHNEEBELI. Is 15 percent rather large for a Catholic -drool
system?

Monsignor SCHULTE. Yes, it would be large because the black
Catholic population of our diocese is nowhere near 15 percent, although
it is the black population of our schools.

Mr. ScHNEErim.t. Thank you very much. I think you have made a
very substantial contribution and you are to be commended on the
great system you are running not only from the point of view of the
economics but also the concern that you have for the poor and the
middle-income groups and the minority groups. I think it is very fine.
Thank you very much.

Mr. GREEN. Mr. Vanik.
Mr. VANIK. Thank you, Mr. Chairman. I was wondering whether

the monsignor could comment whether to his knowledge the sit uation
he describes in Philadelphia would be analog() is to Cleveland, ChicK.o,
Detroit, and other large cities. I am talking about the financial situa-
tion you have outlined. It is pretty much identical in all of the large
urban areas of the country; is it not?

Monsignor SCI CUTE. Yes; I would think it would be. The one point
I heard this morning in this roomin New York, there is evidently a
lack of cooperation between the public and the nonpublic schools. I
don't know if that is repeated in other cities, but in Philadelphia there
is a very close working relationship, and the two hoards are very close
together.,

As far as financial need is concerned, I am sure they face the same
need.

Mr. VANIK. In the Cleveland area, we have a fine, cordial, smooth-
working relationship between our two systems. I think that char-
acterizes most of the systems throughout the country.

Mr., GREEN. I think when former Mayor Dilworth became chairman
of the board of education there seemed to be an increasing working
relationship.

Mr., SCHNEEBEL I have seen it work both ways.
Mr. GREEx. I should know the answer to this question, but I don't.

Were you part of the Gurash Commission study?
Monsignor ScuuLTE. No; no Administrators in the archdiocese were

members of that commit tee. The commit tee wes cotrposed of
leaders, professional leaders, labor leaders in the city, It was a citizen-,'
commit tee.

Mr. GREEN. I did not ask the question to make the point that the
commission was independent, but it was, and I know it. Nonethekss,
you could have been one of many members and still have maintained
its independence. Another question, and this is a question I asked
Mr. Gurash the other day and also Mayor Dilworth when he came
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flown here as president of the board of education, what is the great
disparity in the amount of money necessary to educate a public school
child in Philadelphia when compared to the education of a parochial
school child? Is it teachine

NIonsignor SettuLTE. There are a number of factors. Salaries of
religious 'webers are much lower, of course, than 'he salaries of public
sehool teachers. Our faculties are still comprised of about 50 percent
religious teachers. The salaries of many of our lay teachers are not as

as the salaries of the Philadelphia public school teachers.
The operational costs of our schools would be smaller, lower, and

some of the supportive service we would like to have available we are
not able to provide. There is a big difference in the size of the admin-
istrative staff between the large urban public school systems and the
size of my staff, for instance. I think the combination of these factors

ould probably account for the difference in operational costs.
Mr. GREEN. 1 do not want to put you on the spot and perhaps you

do not want to comment on this, but is this public school system staff
too large?

Monsignor SCHULTE, I will not comment on that. I will say mine
is too small.

Mr. GREEN., Are there any further questions?
\]r. SCHNEEBELI, In your regular public school operation, what

are normally teachers' salaries?
Monsignor ScituLTE. I am not sure.

SCHNEEBELI 1 know yours is considerably less., Would it be
un,eh as 50 percent of the total cest?
NIonsignor Set] ULTE. 1 would think it would probably be 50 percent,

but I am not sure.
Mr. GREEN., Are there any further questions?
Thank you once again, monsignor, and Congressman Eilberg.
Our next witness is Air. Paul Tractenberg who is a member of the

steerin committee of the Public Funds for Public Schools oc New
Jersey We welcome you to the committee. Aft.. 'l'ractenberg, and you
may pio,Ted as you wish.. We have a copy of your statement. If you

i-11 I liter it into the record at this point. would be happy to
do so. or if you wish to give it orally, we NN ORM he happy to have
you do that.

STATEMENT OF PROF., PAUL TRACTENBERG, PUBLIC FUNDS FOR
PUBLIC SCHOOLS OF NEW JERSEY

Mr. TitAcTExnEaG. 1 would like to give the statement substantially
as it is written and then 1 have sonic points 1 would like to mike.

First, I appreciate very much the opportunity to appear before
this committee on behalf of Public Funds for Public Schools of New
Jersey. I appear in onlyr to express and stress some concerns over
the proposals in 11.R. 16141 particularly with regard to the authoriza-
tion of tax credits to the parents of private and parochial school
children.

1 was interested to hear Congressman Green's statement a moment
ago expressing some of the some concerns our organization has.

The organization, incidentally, Public Funds for Public Schools of
New Jersey, is a coalition of 19 civic, educational, and religious
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organizations. They are listed on the last page of ny testimony. The
combined membership of these organizatioas exceeds 336.01)0. It
includes a variety of citizens of the State of New Jersey. There is one
common bond which unites the member organizations and that is
that they share the belief that the American system of free education
is essential to our democratic form of govermnent and to our economy.
We are committed to every child's right to a free public education
without discrimination or selectivity and with adequate resources to
permit every child to become a productive citizen.

Therefore, in general: we are opposed to any diversion of scarce
public funds to nonpublic schools.

Let inc add that we do support the right of parents to choose
private, State-certified education for their children. However. this in
no way implies a right to have such private education supported by
the public. This is especially so since, the Federal and State Govern-
ments hare clearly recognized their responsibility for providing a free
public education for every child without regard to race, religion,
economic level, or social status. Certainly private schools which do
set up barriers along these lines do not serve the general public and,
therefore, ought not receive tax funds from the Public Treasury,

We believe that the public schools, serving a wide diversity of
children across the country, educating together rich and poor, black
and white, slow learner and gifted, have made a tremendous contribu-
tion to the American culture. The fact that the schools are now
reflecting the ills and problems of our society ought not he a rea-on to
condemn them and support alternative kinds of schools. Rather, we
must all, legislator and private citizen alike, seek ways to strengthen
and support our imblic schools, whose unifying force is needed now
more than ever before.

Having said that, let me turn to some specific comments about
ILK. 16141.

Public Funds for Public Schools of New Jersey commends the
authors of the proposed bill for their effort to expand Federal aid to
public schools and, therefore, we support the concept of title I. Our
reason for testifying, however, is our strong oppostion to title If,
which I will touch upon, and the testimony from here forward will
deal with title II of H.R. 16141.

First of all, in view of the numerous safeguards and conditions
written into title I, I think it is noteworthy so few are included in
title 1I. I think, unfortunately, in the short summary released about
the bill, there is a statement vhich is subject to being misinterpreted
which describes some of the safeguards, because title 1I itself contain%
no language which would provide safeguards along several lines,
which I will mention.,

For example, title II unlike title I contains no nondiscrimination
provisions. This raises great concern for us that Government's
support of private, education under this title could effectively favor
segregation of many types:, racial, religious. economic, and social.
We believe that such Government support of private education doe%
irreparable harm to our Na l ion's citizens by widening the gaps
among them.

Dr-pite claims of integrated student bodies, the facts are that,
across the country, less than 3 percent of the pupils in nonpublic;
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:.chools are black. I think the facts on a nationwide basis ratherclear. That is, facts that me have had access to san..tgest, as 1 just said,
that 3 percent of tit, pupils in nonpublic schools are black items:. the
country. I think that sug;:t.ets a discrimination in the administration
of private education ought not to be financed by- public t reasury
funds, Ironically, ntr.ny of these public dollars come from taxpayers
whose children uon:d be effectively barred front admission to the
private and church-orated schools being supported. I think under
those eireinustances, .he use of Federal funds for private schools
cannot he justified.

Mr. GREEN, I do not like to interrupt you but you have sort of
interspersed your comments with some of the things you said we had
to say, and if we eould have that kind of dialog it (mild be helpful.You are right that title II contains no easily readable nondiscrimina-
tion provisions, but title II applies only to schools m Inch qualify under
the Tax ('ode, 501() ( :J), and organizations tt hick do get that exemp-
tion have to be placed into that kind of position. There is a requirement
that no discrimination can exist before they can get that kind of
recognition under the Tax Code. While it does not appear that there
are specific provisions in title II to enforce nondiscriminatory status,the fact is that it is written in indirectly.

Mr. TRACTENBERG. I think it is interesting to compare titles I andII back to back.
Mr. GREEN. It does not apply to 503(e)(3 organizations as titleII does.
Mr. TRACTENBERG. There is another respect in which I believetitle II is discriminatory in a somewhat different sense. As I have seen

the bill and the summary of the bill, under 4;tle I of the bill, public
school children are provided with an ave. tge subsidy of $50 per
student while private school students under title II would receive atax credit of $200 per student. Needless to say, a tax credit is equia-
lent in its effect on the Federal treasury to an outright grant of funds.
I think those two amounts within the parameters of the same bill
suggest a bit of a difference in treatment.

While this coalition that I am speaking on behalf of believes it isnot the Im.,joess of got-alumna to subsidize private education at all,I think we find that particularly suspect when done at the apparent
expense of the public schools.

N 'AnEy \lay I be allowed to interject a point? You are address-
ing a point made by a previous witness. I think you summed it op well
m hen ton said, 'within the parameters of the same bill." I am
perfectly uilling, if the coalition wishes, to give not one additional
cent to the nonpublic schools. But if you want to maintain sonic
proportion 'within the parameters of the bill," we would just multiply
the equalization factor by five. That figure is t lie alinount reconnuended
as %%hat mould be needed for purpose. of equalization,

The Secretaries of the Treasury, IIEW, and others have said that
you have to examine the hle broad :,cope of public schools. Even if
tite granted the full amount of tax credit, it uould still be much lessthan 10 percent of the moneys available to the public schools. If yon
are not opposed to the $200 credit, then m e can simply multiply title Iby a factor of two, three, four, or five, ttitlain the parameters of the
same bill, to maintain at proportion that you would support. Since yon
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are not supporting any moneys for the nonpublic school system. why
do you drag in the red herring of the proportion in this particular
bill when yon know there are other moneys available to public schools?
I demand fairness when you appraise a bill in that light.

Mr. TRACTENBERG. I think you would start from the assumption
the public sector. in this case the Federal Government, may indeed
owe a somewhat greater responsibility to the public education system..

Mr. CAREY. But not necessarily within the parameters of the same
hill. Would you ao-ree? It is a multiplicity of aids to public schools we
could recognize.

TRACTENBETIG. I think it is a particularly revealing thing when
one focuses on a that sets out to aid both private and public
schools.

Let me turn to another aspect which concerns me, and I gather has
concerned Congressman Green, among others, and that is the view
of our coalition that it ought not be the function of Government to
finance the private education of children whose wealthy parents
willingly choose to pay upwards of $1,400 yearly to exclusive acade-
mies. I think this draws attention to another failure of title II to
provide safeguards in the use of public moneys, for there is no maxi-
mum income limitation. Thus, tax credits would be available to
high-income parents of private school students at the expense of the
poor and middle-class taxpayer.

Aecordinir to some figures which were provided to Congresman
Carey by Laurence N. Woods% ort h in au August 2, 1972 letter, $232
million of tax credits under the bill would go to taxpayers w ith adjusted
gross incomes of more than $15,000 and $100 million of tax credits
would go to taxpayers with adjusted gross incomes of more than
$20.000.

Indeed, $11 million of tax credits would even r( :Ince the tax pay-
ment, of those with incomes of over $50,000. I think that the spectacle
of our public schools. urban, suburban and rural being. starved for
funds while the country's wealthiest taxpayers fret; federal tax credits
for sending their children to the Andovers, Exeters and other elite
prep schools is startling to say the least.

I atn also confused by the effect of the bill at the other end of
the inrome spectrum. Although the material distributed about the
propo-al, before this eommit tee states at page 15, and I quote: "The
credit w ill be fully refundable. and acrordingly will he paid to an
individual whose tax liability for the year is less than the credit to
be made available." title II itself incorporates no such provision. I
just do not find any provision w hih makes that explicit. There may
he an explanation derived from the tax code that I am not familiar
with. At least on the fare of title II, there seems to be no pro-
vision for this refund to taxpayers whose incomes would be less than
$200 or less than the greater amount, if they had more than one
child in private school. If there is r.o provision in a body of law
which would accomplish this, I think title 11 as now written would
create the possibility of a low-income taxpayer who pays $200 or

imore in private school in tuition in effect receiving less from the
Government than a middle- or upper- income tax credit who has a
greater liability and can offset the full amount of the credit.

think another serious failure; of title II is the absence, in the
judgment of the coalition, of any restriction on the use of tax credits
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1)r. James Conant expressed it concisely when he said:
To 1..4, taxp:Iver.' money to 8:-.1:1 private school, is OP -ilgges1 that Anwticansot 11,, it' own hand to dostioy

uc, are further converned that the amount of the tax
relit proposed in title II is just the beginning, and that as more and

more ai I is granted to licit ate schools, the average taxpayer gill
have to bear the ever-increashor financial burden. AN a COI Olitry,
1% V MIN! a-.11111(` I ha t this proposed bill %till encourage the estalish-
ment of tuitions here none now exist, phis the raising of tuitions in
line with the expected tax credits, }civil in reality transfers public
ta funds to nonpublic schools.

Therefore, we must respectfully urge this committee to maintain
its commitment to the basic principles of public education by passing
title I of II.R. 16141, and to reject the inappropriate commitment
to public. funding of private and religious school education by defeating
title II.

Thank you.
)1r. CIREEN. Thank you very much. T appreciate your coming

today.
On of the thing; vou just said hits upon something about which

have been eonceed. 1Volliti you favor 111:11111 Punnets effort,
kind of provision'' Of course, you would not prefer the bill at all I
am col am.(a. of the hill. you have collitiwnded me for a fow thing-%
T just don't want .1'011 to overdo that because I am cosponsor of the
bill am! w licit I think some have said is needed.

1Vhat 1-oct arc, really sitge.est hip. is that this committee preside over,
and assist in, the dissolution of at school system which we
iloW have and consolidate it to the point where we are going to have
nothing but one system which, under most State law, all children
are forced to attend.

mr. T11 cieTENBERG., No, I think there is evidence which I have scat
and find rather compelling that suggests---and I have not seen the

which deal wit hi every S%-i ha i many systems and
paticularl those ill NI` Ork State and N(M fork City all' experi-
encing a decline in enrollment and a consequent consolidation not
largely because of financial problems but largely for other reasons.

I think for the Federal Government to try to prop up a system
which perhaps will all eolsiderations of efficiency ought to consolidate
would la, unfortunate.

N1r. GREEN. This just dawned on me. I have been sort of wracking;
my mind all week for different solution. Maybe we could call this the
bridge theory which would be something like this: 1311104' funds are
used to pay for the construction of bridges. We could call it the loll
road theory maybe. Public funds are ie4eti to pay for the construc-
tion of toll roads. The tolls ail, charged only to those people who use
the toll roads or bridges. Should we in effect require those using the
schools to actually pay mot., for the support of the schools than we
ask of our other citizens?

For instance. there is a tremendous burden placed on the backs of
parents wt° wish their children to get some kind of sect ;Irian education
or training while they are in school. I think that the initial responsibil-
ity for' the education of at child belong, with the parents. liVottld you
oppose some kind of, let its say, added user fee or charge, or whatever,
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separation of church and state, the M IMIe matter of el\ il rights, the
equitable distribution to the wealthy «Iau are lint allowed In take
advantage -as you say, I think there is somethino. ludicrous about
Government support for the Exeters and the Andovers and perhaps
even the school my child attends.

Are there may questions? \1r. Carey.
Mr. CAREY. I have searched through your testimony and the

colloquy for a constructive note that indicates some concern for the
children of poor ho are in the nonpublic schools, and M ho
may be left, alone in those schools by the movement to the suburbs
of more affluent families. I found nothing positive in any thing that
you have said which could be helpful to us in finding some assistance
to those particular families.

I would be delighted if I thought your testimony indicated sup-
porting the $18.000 income cutoff suggested by the administration.
If you find that a weakness in the bill is that the credit could be
used by the more affluent taxpayers for the payment of tuition for
their children, then that is not a great barrier. We could resolve that,
simply. But note that the bill, II.R., 16141, is a vastly improved
rate structure over the previous bills which dedicated the moneys in
the largertamounts to the more affluent parents. We have tried to
move in that direction with that formula. But if you find the absence
of an income cutoff offensive, and I might agree, we could place a
cutoff in the final bill., If I thought your support would win support for
the bill I would recommendand the administration recommends
cutoff. I find it difficult, however, when a respected authority from
a great institution such as Rutgers University School of Law pins his
views to those expressed by the Chief Justice; Mr. Burger, on the
ground t hat if an organization; group, or individual decides to pro-
pound his beliefs, to press for the understanding of those beliefs, that
creates divisiveness in our country and should be discouraged. Couldn't
that same thing be said of the Southern Christian Leadership Con-
ference? You know, to try to get, equal rights for black persons and
chicanos, and so forth, in this country is extremely divisive. Do you
think they should desist so there should not be a divisive element in
this country trying to secure rights for those people?

Mr. TRACTENBERG. So far as I know, the Southern Christian Leader-
ship Conference is not in the market for any funds.

Mr. CAREY. The Southern Christian Leadership Conference has
received the tax deductible money and comes forth to this forum to
press its very valid case. You know that is how they exist. They come
before legislative bodies seeking redress for the grievances tha have
too long been suffered by their people. That is in the natiire of the
democratic system.

Are you in accord with Justice Burger's belief, and I am asking
you this in your capacity tic a respected lawyer, that groups which
believe they are honestly entitled to redress their grievances before
the Government should not do so on the ground that it, is divisive?

1\ fr., Tit WTENBERG. I think one has to separate it. Certainly nothing
I have said

Mr. CAREY. Address the principle. Do you believe the group
should desist, because die views it expresses are divisive?

Mr. TRACENBERG. In some cases; yes.
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Mr. CAREY. You said the Catholic Church is spending money for
this purpose and should not do so.

Mr. TR CTENBERG. What I am suggesting is that courts have been
consistently laying down as one of the guiding principles in first
amendment cases that if the situation, the relationship is likely to
give rise to political divisiveness, that i, ample evidence--

Mr. Cmt. Ev. A, a colleague in the law, I might note that the notion
has only been expressed by one justice, Ju,tice Berger. Where does
that principle appear other than in the dictum in this Lemon ca,e?

Mr. Ta.turExnEtto. There is a host-
Mr. CAREY. Name one.
Mr. TRACTENBERG. There is a United .1merican against Okey.
Mr. CAREY. The court expressed the same notion as Justice Burger?
Mr. TRACTENBERG. The OW ca-,e, the three-judge district--
Mr CAREY. Stating?
Mr. TRACTENBERG. Absolutely.
Nfr. CAREY. That that is a ground for the decision?
Mr. TRACTENBERG. Absolutely. There is a district court decision

in New York State, Pearl against Nyqui4 awl Pearl against Rockefeller,
Mr. CAREY, Stay with the Supreme Court.
Mr. TRACTENBERG. These are Federal courts \\Will.' NOW York

State.
Mr. CAREY. I inn trying to point to the Supreme Court of the

United States. If we can't stick to that, we .von't get together.
TRACTENBERG. I agree the Chief Justice of the Supreme Courthas stated that political divisiveness recited by public funds

Mr. CAREY. Might result
fr TRACTEN13ERG. Nfight rIsult in unconstitutionality.

What I am saying is that at least four Federal courts that I am
aware of have taken that advice by the Chief Justice and have de-cided cases on that basis.

Mr. CAREY. Let's proceed along that line. Your org,anizatioll is
supported by a number of organizations which participate, in the
benefits of tax deduction.

Mr, TRACTENBERG. That is right.
Mr. CAREY. You are here doing _what? You are here pressing the

Congress for the adoption of your viewpoint; am I correct?
Mr. TRACTENBERG. Fine, but we don't stand to gain financially

from your acceptance of our viewpoint.
Mr. CAREY, You are a pressure group; are you not?
Mr. TRACTENBERG. We are here to provide information to the

commit tee.
CAREY. Could you be defined as a pressure group?

Mr. TRACTENBERG. I suppose it depends on how you define pres-
sure group.

Mr. CAREY. Could you be so defined?
Mr. TRACTENBERG. To the same extent as the diocese ofPhiladelphia.
Mr. CAREY. I suggest if they are in danger of losing their tax

exemption, then you are in the same boat with them if you pressthis point.
In an argument which should center on the benefit of education,

since the Congress is grappling with this problem in both the public
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that the provisions of exiting elementary and secondary education
law allow children in nonpublic; schools to receive benefit, in some
form? Does that not seem to be the formation of a public policy
that the Court should recognize?

TRACTENTIERG. I think so, It depends on how far the Court is
prepared to say that that support is legitimate and constitutional.
The line is being drawn from the U.S. Supreme Court down and there
are certain issues including the tax deduction area that have not
finally been decided:

I think we can all speculate based on our personal experience, our
reading of the decisions of the courts how the courts in some future
time may come out. I don't think any of us are sufficiently clairvoyant
to know.

Mr. CAREY. Unless there is objection, I would like to submit for
the record the opinion of Professor Spiel's of the Office for Educational
Research, Notre Dame University, on the issue of constitutionality
of tax credits. Unless there is objection, the statement will appear in
the record at this point.

(The statement referred to follows:)

TAX CREDIT PROPOSALS MELT COURT'S CONSTITUTIONAL. CRITERI

(By Dr. Edward F. Spicrs)

Income tax credits for parents of children in nonpublic schools passed their
first legal test in the nation. The decision was handed down in a 'Minnesota state
court in July.

Hailed as a landmark decision the Minnesota tax credit law, under which one
year's benefits have already been allowed, m as called the first of its kind when
it was passed last year.

The ruling comes as state after state embrace the tax credit concept of aid and
as both the Republican and Democratic leadership push for action at the federal
level to develop it tax credit plan. Similar plans have already made their appear-
ance in Loui,iana, Ohio, California, and Illinois. Several other states have bills
pending. In the current Congress, 39 tax credit proposals have been introduced
in the Roils( and two in the Senate.

All this action within one year of the Supreme Court's Lemon and DiCenso
decisions rejecting as unconstitutional aid, Pennsylvania's purchase of nonpublic
school teachers services and Rhode Island's salary supplements for such teachers,
may seem surprising.

However, the lengthy decision written by Chief Justice Burger in those tuo
cases, while striking down specifically the methods before it, went to sonic length
to admit that there are permissible forms of aid, and even autlined some do's
and do nuts.

After citing many favorable decisions of the Court relating to assistance,
Burger Wrote a further word of encouragement:

"Our prior holdings do not call for total separation of church and state; total
separation is not possible in an absolute sense . . . judicial caveats against
entanglement must recognize that the line of separation, far from being a `stall',
is a blurred, indistinct and variable barrier depending on all the circumstances
of a particular relationship".

In the Lemon and DiCenso rulings, Burger made clear what the present Court
found offensive to constitutional law in the Pennsylvania and Rhode Island
plans of aid: (1) direct subsidies of tax monies to the schools; (2) continued
government surveillance to implement the plans would occasion "excessive
entanglement" of government with religion in the operation of church-related

". . . we conclude that the cumulative impact of the entire relationship
arising under the statutes in each State involves excessive entanglement bet ween
government and religior".

The First Amendment's reference to church-state relations is a brief 16-word
passage: "Congress shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof , ,"



Opponents to any aid to nonpublic school parents have so capitalized on the
phrase "separation of (lunch and state," that most Americans, 1111:LA are of the
actual clause assume, that someu here in t he CI 11. It 11001 or its Amendments,
there is a lengthy statement about %%ails of scparatum. Aumenes, of th.-, seem
to cause the Chief Justice to lament:

-The language of the Religion Clauses of the First Amendment 1.1 at least
opaque. particularly when compared with other portions of the Amendment.'

In some proof of the' point that instead of a u all there is only a thin line "a
blurred, indistinct and violable barrier,' the Court, on the same day that it re-
jected the Pemi.151vania and Rhode Island plans of aid for elementary and
secondary schools, found construction grants unobjectionable for nonpublic
eidleges and universities, nuoiy of whwii are church-sponsored institutums. This
seeming contradition was explained that, in judgment of the Court, the degree
of entanglement here was not excessive.

The 1S-member President's Commission on Sehmol Finance, headed by Neal
McElroy, was in the final stages of its t wo-vear stud at the time the Court
issued its Lemon-DiCnso decisions and comment. Apparently taking its cue from
the Court, this 0/111111i..,1011 in its major recommendatiion fur nonpublic schools,
expertly bypassed the constitutional problem of direct aid to such schools, and
suggested substantial financial assistance by state and federal governments to
nonpulilic school parents and children in the form of either tax credits, tax deduc-
tions, tuition reimbursements, and scholarship grants. The report was handed to
President Nixon in March.

One month later, the Panel on Nonpublic Education, it four-man subgroup of
the full Cionw issh on, made its report to the President as (originally mandated, and
reeommended specifically t he route of federal income tax credits as the most
viable method of financially aiding parents of children u ho attend nonpublic
schools. Members of the panel based their judgment on advice received from
constitutnand experts who had carefully studied the Lemon-DiCen,o Tilton
&visions and had ievieud all existing programs of state and federal assistance.

Cionstitutiohal lau yens quote the %Valz ruling of 1970 as a clear indication that
tax exempt and deductions are constitutional. In that case the Supren Court
upheld permissibility of tat: exemptions for churches, sve gogues, and houses of
%%instill), and stud there is a fundamental and constitutional difference between
tax exemptions or deductions and direct grants of public funds.

The proposal recommended by the Panel mmld allow parents an income tax
credit of 50 percent of tuition paid to a nonpublic school, with a maximum credit
of 511)1) per child, provided the school is aecredited and observes the regulations
of the 1964 CI% 11 Rights Act. It also includes a provision u hieh gradually phases
out the credit when a, fawIly's adjusted gross income exceeds $27),(100.

At a news conference in June, President Nixon gave his endorsement to tax
credit legislation and said he wimld include smelt a proposal in the major tax reform
package he plans to send to Congress next year. "I am committed," he said, "to
that (relief for lump:tithe ghoul parents) and the approach of tax credits in this
area will be included in the proposal." Chairman Wilbur Milk of the lionise Ways
and NIeans 0,11)1160m is c7)- .power of one such measure uit 11 Rep. James Burke.
Rep..bohn Byrnes, ranking (101' member of Ways and Means, and 1101M' MIllOnity
Leader Gerald Ford lace Sponsored similar legislation. I3v August, 41 1)111.4 un
11X credit have been introduced in Congress. While they differ in details, all of

them haN p the same purpose: help these parents tinetially by giving them at
least some tax credit for their educatumal expenses.. Otherwise freedom of choice
in "(111eat Inn will he a thing of the past for low and middle-income families.

Tax credit, except fur educal hued expenses, is not a new idea. The Federal
Government currentl permits credits for a variety of reasons, such as, for let it-e-
inem income, for business 111VPSI Illent 5, and for certain types of foro.ign taxes.
The Government does this, not out of a spirit of generosity to tine taxpiter, but for
the common good.

The State allows, for example, large corporations like ( hmetal Motor credit for
business expansion. Theoretically a loss in Federal revenue is incurred in panting
such credits. Actually, through the creation of more employment by the expan-
sion, government income is increased in succeeding years through taxes received
from suet' corporations and their employees. The Government is not concerned
%%hailer the business is building automobiles, or publishing atheistic,, not to
mention theistic tracts.

Another example is the credit granted to retired persons. More the purpose is
1" hell) senior citizens remain self-supporting. The, minimal good is :whimeal by
keeping retirees front icier-inercitsing relief rolls %%Inch cause Inglwr taxes for
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eteron, The Government i- not COMM.! toed Mhotlicr the re' ir(( lit e in a Mom.
operated 1,3 ,s organtAat ion, or In one (lulled b) a group of al dein
atheists

StIpporiers of 'XI. credits fur expenses paid to notipubln school- advance
re.Noning !milled, reasonable 011100111 Of tav l(111, t hey y, ttit 10.111 plavot.

110 WI-It to have I heir children :mist(' such schools. The Sliptena tontt to the
1 925 Pierce case roll s that parent- lia% 0 this tight but oda.% /11:11* of these par(Ins
are financially titiabic so exereise it

1 :(lucationa! tax et edits uili be for 1 III' 4'011011011 140011 1.111' pre-ert atioa of :Inv
group's constitutional right benelit evert. cit4'11. (conomir gain to t he
nation N ohv 1011,, it i more senibb to encourag(. parents to send children to non-
public schools unit the help of a S200-s300 tax credit, than t o snd Ihem to pid the
-choolsm here the a terag cost is about !,1100 per pupil. It iimst be remembered that
111 the n:11 IOW` large-1 11r1/1111 area- tcht.ri the supply of 1110111'\ for public
school r - Norte -t, cost- e the highest, and problems are the great(' -t, hew non-
public student, make up a much larger pronort um than their national 10 'Alison
Thirty -sever percent of tin! elementary pupil, in NUR; atik(( attend notipithhe
schools, in Philadelphia 34, in Cincinnati 33, in Chicago :12, in St. Louis and
Pitt -burgh 29, in New York Vigorous cit tes :teed their nonpublic schools which
are one of their most tabilizing inflinnees.

President Nixon has frciptimily -fated that nonpublic schools sert ( the common
good more than just economically, and that a ionst it ill )1181 method of helping
...itch parents must be found. III mandat ing the School Commission lie said: -The
nonpublic elementary a,tid secondary iNcluoils of the 1, tilted State, have tong been
an integral part of the nation's educational (stablislinient . , . .The tiontaiblic
schools provide' a diversity which our educational -y -tent would 01 heru laek
They also give a spur of competition to the pilblic schools---thiough which 111110-
Val IOW, e01.11, 1/01 h slime. benefit and progress results." I11 moreuatr than one,
nonpublic schools are a ditinct asset to the quality of public schools, an aid to
choir administrators and toucher -, a file -sing to t Inir stild(tit and parent .

Legg -I: t ion for tax credit for iducal ional expense- in nonpublic (+ninon ary and
s(emidary sch001, i- alriadv a fact in seteral states and pending in others. On the
federal livel it is almost :4 certainty due to its st roar support by President Nixon
and wide bipartisan backing.. hih such hgislation 11:4, air(adv passed its first
test in the loxes court, the question is: will this proposal pass its const itutional
bst in the Supreme Court?

tier(' again, Chief Just ice Ilurger has performed a servive for framers Of such
legislation. In I In. Lemon-1)10"ns° deiaon-:, he not 0111' 1111'111 1011I'd 1 WO 01'1110111N

an Act nittst avoid (direct funding to t lie schools, (xcisstve entanglement in it
implementation) he also neatly summarized three criteria for constitutionality of
such act,:

"Every analysis in this area nowt begin with consideration of the minitilat it(
(riteria de% eloped by the Court over Many par, Throe such nmy ht glemsesi
from our eases. 1:ir,t, the st at lite must have a secular purpose: s(cond, its principal
or primary 141.1'0 11111-1 one Ihat neither ad% ances nor inhibits religion, Board of
Ed oration v. Allen, 392 1.7.5. '23h, 243 (1968), limit', the statute nntst nin foster
`an exec -iv(' government, entanglement with Walz.

Supporters of ethical 1o11:41 tax credit legislation are confident that each criterion
is met :

( 1 ) Srealar purpose. No one seriously quest ion, 1 hat lionimblic schools, including
chur(14-related ones, ha( it sei:1r purpose, namely, I he education of children its
those fundamental skill.: required of all citizens. In many cases the Supreme Court
has recognized t hat nonpublic schools teach the :il(s tor' well. Tax credits will be
extended to parents for that imrpose.

(2) E.rersxtr« ntanaletnent. in the implementation of a tax credit statute there
is nn entanglement of government with religion; t here is no funding of sehool or
parents: i- not lung (111T(rtit het e than in any tax credit or deduct ion current ly
allotted iii law.

(3) l'ritoarif tired. The primary (ff(et, of tax credits is to help parents ex(.reise
t heir const it tit ional right af select ing school, for t heir children. The -tat ilte twit lwr
helps nor hurts religion: it is totallt- indifferent. The parent may send his elnld t0
a school operated by atheist-, theists or indifterrot nonbelievers. (i011^l
parent, may choose a school with valus eherisl.es. The stabe has no right I0

it hhold benefits on the basis of such choice. A, du. Supreme Court stat((1 in
the 1963 Sherbert ea-r: "* * * St:111' may emplinle nob\ idual Cat holies,
',other:ins, Mohammedans, Methodists, nonbelievers, Presbyterians, or metilliers
of any faith or lack of it, from ricei ing t Inowlits of piddle welfare legislat loll."
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Edtuat ion is the highest order of public welfare The rota val of bond. of
144110T:111N. precedence iA IT 11'1110N:11 of of ei4lier Oillie or 11011(4%11
:.1.1VerV m fart, it i a precondition if the latter are to in (deo .

lit t he lione.ota dei.ion. Judge J. Jerome Plunkett conittn ,(ed on another
n.peet tl hich has liven overlooked: n' serious coni Hutton:II problem would
-vein to ire not whether (the law) advance. religion, lint u het her denial to children
of financial a-si.tance for .ectilar education, just becail.e their con-ciences cause
them to go to -01001 that al.o teach religion, would tincon.titutionally inhibit
religion and, therefore, violate the free exerci.e elti.e (of the Con,t it Idiom)"

1ill educational tax erolit propo.al. be held on-tit tit ional? Preident Nixon
think. .0: the Pre.identul Cumuliion on Sciaml Finance' think. so: a large
nuinher of omaegaol think o; many state legi.lat lire. think -0: :t .olid body
of con.tit (atonal lawyer, who have .tallied rev( tit deci-ion, of the Court think so.
Finally. judging from the Stun-one Court Out) list. of do's and do init., it appears
the u ill -:IV so.

\It., ('ARE V. 13(i Members have introduced bills of :hi.; kind,
Nlembers %vim cross the w hole sr..ctrilm of ethnic religious. and
national origin backgrounds., We find bill, going back to the 010.
sidanitted by \Ir. fatird I tWileVe. Wil(*11 he ;1:-.

as well as bills submitted by.ot her NIember-; who are no longer iii
the ( 'ongress., Hence, t his notion Is by no means IIe nor is it politically
expedient. It a major question IH'101%. llw ('llieess. I think these
hearing-; you %vill agree. have provided a forum for views such as
yours %hich aro %Pry important. I think',(' all agree that whatever
is done here will not I the 111'4 WOOL We do need to labor %ITV,
Veil' 111011,11 with rare to make certain anything we try to
do would be sound frail a public policy and constitutional standpoint.
SO, yotu suggesltotl on the elittnnation of the tax credit for upper
income families aul your suggestion I.1at the bill provide clea -cut
and explicit safeguards that this money not be used to underwiiie

edecation. .11re .M1'1(1)1114'. 1 j11-t WIA dint 111(` 01)ViOlNIV
knowledgeable examination you are making of the plight of the vildie
and pri: ate -whools that you could assist the Congress in way
let fi!aling something that onlil be dome to assist the nonpublic
schools in their period of decline.

That is, frankly, what leaves me confused. Your studies conclude
that it is 'limitable that the nonpublic schools. because of the different
cultural pattern of our country, will decline anyway., '11 liy- do you
find it to be so dangerous to the public school structure that me give
some help to the parents whose children are in nonpublic schools
so that the school: will maintain a level of quality? Is tilts not in the

of making If the decline of the nonpublic
school is inevitable, as you said. I fail to -WV why this would be so
dangerous loth(' publw 7441001 system and our educational democracy.
Varticularl if we pro% idc limitations so that the credit could not
become the primary support level for prmate education.

Don't you thinkanylhing should Ine don' to help those children
iespecially the poor n the inner cities?

TitrENunito. 1 thick it can be done for minty of the poor
by improving substantially the quality of public education.

Mr., CARE). What about the schools they are iii? Aren't there
sectioti.: of the country where the only resource for education a
private or nonpublic school? What are you going to do for those
children who do not the option of moving.?

TnArNEnG. 1 41011'1, know of any situation %vitene it student
can't get to it public school.
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Mr. CAREY. Maybe by a bus, which may no longer be an Option
after the vote on the hill on the floor today is concluded.

Mr. TitCTEN BERG. Th t is :t bill iu Ivhich I also have some interest,
too.

Let me
i

say for completene. I think the tinst amendment of the
Constitution was not designed to deal with problems flowing n only
One direction. I see the system really as a two-edged sword. i think it is
something that certain cone enis t nought ful administrators of panwhial
and private schools, because I think inevitably the more public funds
that fbiw (ruin private and parochial schools, particularly parochial
schools, the mot.; the secularization of those schools will be hastened.
I know that is a deep concern. I know there are people deeply commit-
tcd to the religion: values that can best be obtained for their children
by at tendance at public schools. I think the more funds that flow to t he
public schools ahnig with other filoON at increase, such as the great
increase in lay teachers at parochial schools

Nir. CAnEy. That is why the Court found excessive entanglement
would be an even greater clanger,

Mr. TRAcTENBERG. Not only to the public schools.
Mr. CAREY. To the exercise of religion.
The device ino:,1 free from entanglement, because there is no

relationship between the governmental institution a: such and the
child, is the tax credit. How can there he any possible impact of the
Federal (government, a State government, upon the schools if the
only relationship bet ween them is the remission of non.I..s to the poor
person or the provision of a tax credit to the taxpayer? NO one arrnes
that there is an impact of the Federal Government upon the political
institutions of this country now that we have provided up to $25 as a
tax credit or up to $50 as at deduction to support political candidates
and political parties.

Mr. TR cTENBERG. I certainly agree it is it more difficult constitu-
tional question than, for example, direct funding of parochial school:.
The issue is not re-olved and for some of the reasons I have expres:ed,
I continue to have concerns about tax credits.

Nit.. CREY. Yon have done is a great service in representing your
coalition and in indicating the concerns of people in New Jersey ha ye
who are working very hard to get hotter quality education. I do hope
that your efforts in New Jersey to obtain better support for all instit 'I-

lion. of education in that State will be it success. Thank you very much,
The committee sia:ek adjourned until 10 o'clock ill the morning.
(Whereupon, at 3:30 p.m., the committee adjourned, to recoil% Vile

at 1() a.m., Friday, .kugit,t, Is, 1972.)
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TAX CREDITS FOR NONPUBLIC EDUCATION

FRIDAY, AUGUST 18, 1972

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,

11'adi ;nylon, D.C.
The committee met at 10 a.m., pursuant to notice, in the committee

room, Long-worth House Office Building, Hon. Wilbur D. Mills (chair-
man of the committee) presiding.

The CHAIRMAN. The committee will please be in order.
Our first witness this morning is our colleague from Kansas, the

Honorable William R. Roy. We appreciate having you with us this
morning, Bill. You are recognized, sir.

STATEMENT OF HON. WILLIAM R. ROY, A REPRESENTATIVF IN
CONGRESS FROM THE STATE OF KANSAS

Dr. RoY, Thank you, Mr. Chairman.
I am very pleased to have the opportunity to testify on ILR. 16257

and a bill which I have cosponsored. I congratulate the committee for
holding public hearings on the subject of financing public and nonpublic
elementary and secondary education. I would like to make a few com-
ments and then submit a statement for the record, Mr. Chairman.

The CHAIRMA WithOla objection, your statement will follow
immediately your oral testimony in the record.

Dr. ROY. As the committee is well aware, we face many problems
as far as the financing of primary and secondary education. The prop-
erty tax in the States has become a great burden, and I think all of us
or nearly all of u- have concluded that it is an inequitable tax. Simulta-
neously by seve:: -2 vent, Federal court decisions have held that the pro-
perty in as presently distributed is inequitable and that we should not
have poor schools because there is a poor tax base within a given area
or good schools solely because there is a high tax base within a given
area. Therefore, it is extremely appropriate that the Congress address
these problems. It, is may personal feeling that it is inevitable that we
are going to see greater Federal financing of primary and secondary
schools.

I feel that, the people of the country have great fear that with this
will come a maximum or an undesirable number of Federal controls,
and 1 think we mast do everything we can to avoid Federal control
of our primary and secondary schools. I think that there are several
objects that we should approach, and I think that this legislation does
address these goals.

I think we must indeed assure that the schools in the poor areas
are of a quality equal to the schools in the rich areas. I think we must

(40,I)
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pro% isle relief for the presently high inequitable property taxes %vhich
we find in most area, of our Nation.

I think we must make it economically feasible or at least po,ible
for parent, who while lia3ing their share for public school support,
choose to provide for their ehilden an educational experience diverse
from the education provided in piddle schools.

I think we must make certain that no Federal funds are expended
for the support of school, that discriminate student:, on the
ba,i, of race, color, or creed.

Finally, 1 think we mnst nmke as certain as ,ye Can that no Federal
mandate either lessens or appears to lessen 'irk liege and, in my
opinion, the duty of each parent to provide for u, or her children the
best education possible., I think that to deny the maximum educa-
tional opportunities for any child or to diminish these opportunities
will be counterproductive and will bring about pressure, on lefrisla-
tors that will result in enevtally bad legislation.

Now 1 support all tit IN of this bill. I do have one great mispi%in1
from something- I have heard with regard to title II. It is my under-
standing that we have had testimony before this committee that any
moue which %%mild be lo,t in Federal revenues by permitting a tax
credit for those who choose a nonpublic education for their children
should be deducted from the funds which would otherwise be available
to public school:,. I feel that this is int only muuktifiable,, but I think
it will set one portion of our people off against another portion and
I think this will be totally counterproductive and di% ersive.

So I trust that the committee in its wisdom will support public
schools fully and \rill not deduct the tax credit revenue loss from finals
for public school education. I feel strongly that the comparability
which collies from a private school education. the opportunity for in-
not at ions and the other advantages of private schools are so great that
indeed it is in our best interest to make it possible for sonie parents
who 'o choose to take the route of sending their youngsters to non-
public schools.

I thank you, Mr. Chairman. for the privilege of appearing.
(The statement refernml to follow,:)

ST.I.:MENT OF iiOS. WILLIAM R. Roy. A itLPIO,LN r.vrt+1; CON(.1:1::-.4,
ielCOM THE ST.11-: or K.%xs.ts

The .%tnerican educational system is 011P i looked ninon with dist Met
it but a mirror of our population relleeting the diverse. pluralistJr soeiety it
serves., Both public and non-pithli schools exist sirle1sitle. but 1111.1 11111por-
IOOW they complement earl: other in their educational offerings, A mowne diver-
sity. eliararteristic of onr democracy. has been maintained through oar Imbiic
private editrat ional system.

Ilo%%eyor. in this day and titre of soaring costs and spir-lling inflation. fair
educational sy,teni I. faring an inereasingly severe crisis. Tito system
under Which WO hay('financed our sellouts in the pat no longer -bible. and w
tlitit find new %yap; to filiane pronary and NV( ondary edurvt

In the past. the property tax has been the vebieie throng,' which diddle school
financing has been achieved. This tax has beemn a ;peat loirdn upon average
taxpayers. a situation which the federal courts ha% reeogi iced. liceent Federal
mart decisions have held that the property tax, ;IN preen lailied for :upping
of our public schools, is indeed

Slue out of tell Attie:le:in students are enrolled in ilib:ir sehools. This fart
emphasizes the urgency involved in relieving the properly tax burden that so
many parents face. However. it is important to also remember that included in
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that statitic i another stalktictliat then i one child out of the ten who t
not attending. public diesel. but hither 1.',ttcudia 111111pIlhilv 11011.

110 t :111110' abandon the cbildien in nom, iblic :selt(114,. tilitt uc r.uutut .tllott the
ethil eellitetitte stitierZe.. 10 heroine a coerche force. depi 1% nig pment III
their rontitutional right of choice. The Pro-blew' Panel on Non-l'ablio. Ldn,a-
tintt ILI, reported that nonpublic st hoot emollinent 11;1 been de. being- at .1 r.ite
of Ii percent per Sear.

It F.: tielll'Y ill the uatinaal interest to jilt the 110/1-111Mile
eftort. The good of the public school ,),tein of .1nirit a %ould not !Pe erred by
the de,trtiction of nonpublic education %Odell today educate, ,u many young
.1.111(1.k:tie., It i, in the public intere,t tm n,t now-- to tahe preventive mea,iire.
to see to it that our nonpublic srhools ,urvive as vital element, in tour total edit,
rational strueture.

The legilation presently under etm,ideration by the Wa3, and Mean. Coin-
thittee addre,e, itself to the problem, ate lace totla3 in the .ite.1 of tindime.

,eeks to redre,, the inequitable (1,-4 ribution of ce,ource. I.,r ele-
ment:Ir) and econdary education atimin.... the Meld efillealiollai H., %%Rini' a
St.it e. The tax credit ,ect ion of this bill offers suns' degt ep relle,
undren attending nonpublic The,t, provision, n ill help to .1 lb.% Lite

the economic penalty that come, %%itit exercising the parental right t the
nonpublic st hotol option.

I feel very strongly however that the 'Millie,: lo,t in federal revenue a, a reult
of the tav credit should not be deducted from the funds n Inch mill ot hem 1,e
be available to publie school. It is important that ne : I rengthen oar total eclmli,
tion31 !lug itre.

In roncluinn. let me ,ay that it i< imperative that we art in a po,ithe fahion
to ,nlvop the finaneial problems facing both piddle and inmpublit II put,. The
..i.%er:ty of the financial crisis delnantbz that we art now,

The Cu 1. I IINIA N. Thank von,, 1)1.. Roy, for your .t-ery fine statement
and for appearing before (lie committee this mornutg. 1 know you are
very

Let me on behalf of what I know lire million: of people thank you
for the very fine work you have teen dot ig a< a member of the Inter-
s( ate and Foreirli loin mortis (r Willi( e Subcommittee on l'ublic
Health. All of us know of the fine work you are doing iii the field and
because of your expertise as a ph.% you arc able to inake valuable
contributions to the work of that committee.

Thank you very much.
1)r. you, Mr. Chairman.
The ('ii (Int.\ N..1Ve have with its today the I lonorable lelt in l'rice.

our volleaplit. from I If von will identify yourself :or the rec-
ord. ill he !dad to lerTrIlie oil.

STATEMENT OF HON. MELVIN PRICE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS

Nfr. Air. Chairman. the hill before this committee is one of
vital interest not only to the parents of the millions of students in pri-
ate and parochial schools in this country but to all its citizens.

At issue is the fundamental right of parents to choose the kind of
education they wish for their children. In the past parents who chose.
for religions or other reasons, to have thenr sons and daughters edu-
cated at a nonpublic si hoof could do so by inidei going what \\a, at
worst a minor linancial savrifice. However. this is no longer the case.

forces working against these parents are many and varied. 'I'axes.
inflation. and g0Vel'Illtielllai apathy hat e eroded the financial base of
nonpublic schools to the point where large tuition inreases seem to be
t he only solut

8:;-4718 72 - Pt 2 8
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This solution however, is more apparent than real. Most parents
of non-indilic-school ehildren are also faced with rising taxes and liv-
ing expenses ma& all the more oppressive by inflation. They are faced
with what amounts to a double burden in education since they must
suptiort the public schools they do not use as well as the schools they
do choose. Increasingly these parents are not able to hear the double
burden of increased school tuition and increased school taxes. The re.
stilt is that many nonpublic schools have closed and many more arc
faced with closure. Un les relief is granted in some n.,tnner nonpublic
education %% ill soon be a priilege of the rich.

There should lie no question that these nonpublic schools are needed.
Over the years they have ph;yed a vital role in American education.
providing an alternative choice of high-quality education which has
strengthened our pluralistic society. Nonpublic schools as an element
of American life reflect the diversity of the American people. Different
ideas. religions. and traditions have joined under one flag. Nonpublic
schools have contributed more than alternate educational opportuni-
ties. Being free to create innovative techniques, they have often con-
tributed classroom Tr, thods and experience that benefits the public
and society as a whole. Their very existence creates a competitive at-
mosphere that is healthy for education in general.

The principle embodied in H.R. 1:M5. that of a tax credit, should be
familiar to members of this committee since it has been used for pur-
poses other than education for many years. It is also, I believe. a fair
and equitable method of approaching the problem and one whili
ovoids the constitutional pitfalls which have prevented other measures
from succeeding.

It cannot he too strongly emphasized that, this is not special interest
legislation. 'The benefits will be shared by all Americans directly or in-
directiv, nonparents and parents of public school children.
Educational tax credits will not only not take away funds from public,
Schools they will prevent the crushing increases in school tax burdens
NVIlkh will result from the wholesale transfer of non-public-school
children to pubiic schools that is to result if help is not given.

In conclusion. Mr. Chairman, I feel that ILIt. 1:005 deserves enact-
ment be; ause it is a straiAt forward, constitutional approach that will
st rengt hen both public and private schools.

The Ci1.11:31% Does anyone v% ish to interrogate Mr. Price? If not.
thank von. Mr.Price, for coming to the committee.

We also have with us today the honorable Leonor K. Sullivan, our
colleague from Missouri., We welcome you here, Mrs. SulliN-an. and it
is (rood of you to come to us to give us your thinking on this matter.
Please identify yourself for the sake of the record and you may pro-
ceed as you wish.

STATEMENT OF HON. LEONOR K. SULLIVAN, A REPRESENTATIVE
IN CO.NUESS FROM THE STATE OF MISSOURI

Mrs. St-mavax. Clil:.rman Mills and members of the committee, I
appreciate the opportunity to present my views to this committee on
legislation now before you to provide either tax deductions or tax
credits for parents for some or all of the expenses of educating their
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children. I strongly s'pport this principle, and have been introducing
legi,,lation for many years to carry out this objective.

In the present Congress, my bill is H.R., 1174. It is, I believe, one of
the most comprehensive, if not the most comprehensive, of all of the
bills before you. I urge the members to consider the approaches till:;
bill takes, and the reasons for those approaches.

As compared to the Burke-Mills bill, H.R. 13495, which has been
the main subject of discussion in these 1)earings, H.R. 1174 differs in
these principal respects:

1. The Burke-Mills bill applies only to a portion of certain
expenses (tuition) incurred in attendance at a private nonprofit
elementary or secondary school. The Sullivan bill applies to all
expenses incurred in sending a d,.,)endent to any accredited pri-
mary, secondary, or higher educational institution.

2. The Burke-Mills bill provides for a tax credit equal to 50
percent of the tuition costs, or $400 a year, whichever is less. The
Sullivan bill allows deductions from income for Federal income
tax purposes of full tuition, and other fees and charges made by
the institution, including books, supplies and equipment, trans-
portation, and in those cases where the student must live away
from home, food and lodging as well.

If the school furnishes lodging and meals, the deductions for
these purposes may not exceed the minimum amounts charged.
If the institution does not furnish these cervices but the student
is not able to live at borne while attending school, then the deduc-
tion for food and lodging could not exceed $400 a year.

3. The Burke-Mills bill provides for a reducticn in the proposed
tax credit of $1 for each $20 by which the taxpayer's adjusted
gross income exceeds $25,000. The Sullivan bill permits full de-
ductions for dependents' educational expenses regardless of fam-
ily income,

I think those are the major differences. Both bills are based on a
conviction that parents who incur heavy expenses in sending their chil-
dren to school which are in addition to the school taxes those parents
pay along with all other taxpayers in the community, are entitled to
and desperately need recognition in the Federal income tax law of the
additional educational burdens they bear.

There is no element in either bill of any special privilege to church-
affiliated schools or to those who send their children to such schools.
That is because the tax benefits proposed in both the Burke-Mills and
the Sullivan bills apply to all those who send their children to any
accredited private elementary or secondary institution, and the Sulli-
van bill ;:,)plies furthermore to those who incur the expenses of send-
ing dependents to any college or university, pblic or private. I stress
that fact because much of the opposition to this legislation seems to
involve arguments based on separation of church and state. Those
arguments are not val. a this instance.

TAX CT:EDITS COMPARED TO DEIP.,.;TIONS FROM INCOME

When I first drafted and introduced legislation some years ago to
provide tax relief for educational expenses of dependents, the Com-
mittee on Ways and Means as a general policy had been opposed to
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any and all proposals for tax credits for any purposes.. tax credit
of course, is in amount deducted from the actual tax paid.. tax credit
of up to $400 would be much more me ming-fill and helpful to a mod-
erate-income family than a much higher amount allowed as a deduc-
tion from income. but a moderate-income family with several children
in tuition-charging schools would beaelit very greatly whether the tax
benefit permitted by law is a credit against tax or a deduction from
taxable income. On the other hand, for many families above the
moderate-income level. full lution of dependents' educational ex-
penses from taxable income is sld mean much more of a real reduction
in taxes than the $400 maximum tax credit permitted in the Burke-
Mills bill.

I am quite willing to leave the expertise and judgment of this com-
mittee the question of whether the educational tax benefits legislation
should provide tax credits or deductions from taxable income. As I
said. I structured my bill to meet what I have understood the com-mittee's position to be for many years in general opposition to tax
credits. The fact that the chairman of this committee and one of its
ranking members have joined this year in introducing I1.11. 1:110:3
indicates that perhaps the committee is ready to change its traditional
views in opposition to tax credits.

l's."1:13) FOR

In any event. Mr. Chairman. whether the tax relief for educational
expenses recommended by this committee, comes to the House floor
in the form of tax credits or as allowable deductions from taxable
income. I will gladly support the committee's decision. I just urge with
all of the persuasion I can bring to bear on this issue that the com-
mittee move promptly now in the direction of amending the tax laws
to aid families in meeting the heavy expenses of providing a good
education to their children. Personally. I think we must do more than
provide tax assistance in meeting a portion of the tuition costs of ele-
mentary and secondary schools. Each year. more and more families arestraining their financial resources to educate their children beyond
high school. College tuition and living costs have risen alarmingly.

iEvery family with a dependent in college is bearing a tremendously
heavy financial burden which the tax laws do not take into onsidera-
tion. So I urge that. whatever bill the committee approves, the legisla-
tion contain benefits reflecting college expenses as .yell as those incurred
in elementary and secondary private education.

I f that cannot be accomplished at this time in view of Federal fiscal
problems, then. at the very least, we must provide tax relief for parentsof children in the private elementary and secondary schools, with the
Burke -\l ills bill representing, in my opinion, the barest minimum. I
support I hat bill wholeheartedly as far as it gm,s, hnt would prefer that
it. went 11111ll farther in covering the full cost, of dependent's educa-
tion, rather than setting a limit of :30 percent of tuition costs up toa maximum credit of $100 per child.

The Burke-Mills bill would become effective for the present calendar
year, so I sincerely hope it can be enacted before the end of this sessionof Congress and thus permit taxpayers to begin chinning their bene-
fits under it when they file their 1972 returns next spring.
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The CHAIRMAN: Are there any questions? If not, thank you very
much for appearing before the committee,

Our next witness is Dr. Johnnie R. Clarke.
We are pleased to have von %% it it us this storing, Dr. Clarke. If y

will identify yourself for the record by giving us your Dame, address
and capacity it. which you appear; we u ill be glad to recongize you.

STATEMENT OF DR. JOHNNIE R. CLARKE, TAMPA, FLA.

1)r. CLARKE. Thank yon, sirs
Nly name is Johnnie Ruth Clarke. 1 live at 3931 3Stli Way, South

Petersburg.. Fla. I appear as a parent for five children in parochial
schools.

The CHAIRMAN.: Xou are representing yourself and your children?
Dr. CLARKE. Yes, sir.
The CHAIRMAN. Fine. it down and we will be glad to recognize you
1)r. CLARKE. Mr. Chairman and members of the committee, I

come to represent myself my husband; anal my five children. In
attempting to carry out our responsibilities as parents.- my husband
and I have tried to rear our children so that they will be intelligent
individuals; so that they will become responsible citizens; and,- in
trying to do this we have chosen to send them to 21 school which has a
religious setting. We chose a school where emphasis on moral char-
acter is very important, because 'e feel that our children Deed this
type of emphasis in the school setting in order to reinforce that which
we are trying to do with them at home.

We feel the pre;-ire, on them are great now and we need all the
help we possibly can have to rear them as fine children; children that
our country can be proud of and we can be proud of.

I am before yon today to ask not only for justice, but also for mercy
because the problem of keeping our children in school is getting very
difficult. The tax burden that we already carry as citizens of our om-
munity coupled with the increasing cost of tuition which by necessity
has to increase --is making it very difficult for us to make ends na4 t
and keep on ohil leen in the type of school we feel they need to de-velop in.

SO, I come before you this morning to ask you to please consider
some type of tax relief for all of the parents or children in schools like
the ones my children are in, and who have these schools as important
sources for character building. Such schools are important reinforce-
ment factors in trying to help Its in our homes to develop our young
men and our young women so that they will become capable of making
significant contributions as future adults.

Thank you, sir.
The CimItmAx. Thank yon. We appreciate very much your ory

line statement and for your coming all the way from Florida to delher
it to us.

Dr. Cl.NRKE. you, sir.
The ClimituAx. I 11111 silt° I will mispronounce this name, but our

next witness is Mr. Walter Schoendorf. 1 hope my prommication is
close enough for you to recognize the name.

Mr. ScnoExoottF. As a matter of fact, Mr. Mills,, that was perfect.
The Cu.klamAN. Thank you. If yon gill identify yourself for our

record, we will be glad to recognize you.
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STATEMENT OF WALTER J. SCHOENDORF, SAN JOSE, CALIF.

\I r. SiroENDonv. A, a matter of fact, Mr. Milk, that %% as perfect.
1

7 The CHAIRMAN. Thank you. If you v.iil identify yourself for our
record, tee will be glad to recognize you.

Mr. ScnoEsnonp. My name is Walter Schoendorf. I live in San
Jose.. Calif., in the heart, of the prune belt in Santa Clara Valley.

I am coining today to represent myself and other parents in our
community that face a similar problem. My children were educ vied in
a private school. I no longer will receive any relief because they are
now grown up, but I have grandchildren that I hope will have the
opportunity my children had to at tend n private school.

I am not here to discuss the philosophy of a private school education
versus public, the advantages or disadvantages, whether or not we
would have an opportunity to choose the school to which we send
our children, but really to plead for the opportunity as a typical
middle-class taxpayer who doesn't know how to protest, hasn't got
time to spend much time out on picket lines since I have to work for a
living so that I can pay my taxes, but to plead for sonic relief from the
high costs that I have had in educating my children and really to
plead for my children and grandchildren.

My daughter's family income after taxes is less than $5,000 a year.
She has one child now attending, a private school. The tuition for the
school is approximately $180 a year, The cost of maintaining the child
in this parish school is $300 a year. In effect, she is obtaining an educa-
tion for her child through the charity of people who are supporting this
private school.

It is a neighborhood school. They do not provide bus service for
the youngsters. They don't have hot lunches. It is a brown bag opera-
tion. But with all of that and with the sacrifice involved, they are
twilling to continue because they feel it is so valuable to have an op-
portunity to send their youngsters to this private school.

Fortunately, this school in the San Jose area also provides educa-
tional opportunities for very low-income families. As a matter of fact.,
of the 250 students attending the school, 130 are children of Mexican-
American parentage. Of the 130, 100 youngsters are attending the
school without paying tuition whatsoever. Their families arc unable
to providc any support.

Interestingly enoteh, 'hest parents are working, but unfortunately
their income level is ',o low that they are unable to pay even the nonu-
iial tuition we have of $180 a year. Beyond that, the rising costs we run
into in operating our school have increased our deficit position.At one,
time the $180 tuition covered our costs. Our costs now have risen to
$300 a child. At the present, rate it seems quite obvious to us that unless
we can get some type of relief, this school will close. Perhaps no great,
loss to all of you gentlemen so far removed from our local problem, but
to the parents of these 250 children, it is a great loss., It is a loss of an
opportunity to make a choice.

It is the feeling of ninny of us who are the average, middle-class
taxpayer, that we deserve to be heard. We deserve some relief. We
would like to be able to pass on the tradition of private education to our
grandchildren. Many of us 1111 VC enjoyed the opportunity of attending
a local neighborhood private, school. Some of us have been able to
send our children.:
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Like m3self, I fear that unless ue do receive some relief in some type
of tax credit, my grandchildren %%ill not have the same opportunity.

Thank you, gentlemen.
The CHAIRMAN: Mr. Schoendorf, we thank you. sir, for bringing

US this very fine testimony all the way from San Jose, Calif.
Mr. ScnoENnottF. Thank you, sir.
The CHAIRMAN. The next uitness is Mr. Homer Blair.
We are pleased to have \1r. Blair with us this morning. He has

been a long-time friend of my family., He lives inI thought Joplin,
but it is Webb City, Mo.

STATEMENT OF HOMER BLAIR, WEBB CITY, MO.

Mr. BLAIR. My name is Homer Blair, 1601 Broadway, Webb City.
The CHAIRMAN. You are recognized, Blair. We appreciate

having you with us.
Mr. BLAIR. Mr. Chairman and members of this committee, I am

here as a parent. 1 have three children in a southwest Catholic Mis-
souri school system. I have one daughter who will be in college this
fall. 1 21111 here to testify on her behalf because of the cost of educating
these children in the system, in the high school it is $300 per year, in
gnu:2 school it is $120.

For this additional e.-,,pense we have sacrificed. My if and I have
cut corners in order to keep them in this school system. It is a good
school system. We want to maintain the standards we have. But at
the rate of the increased tuition, the additional expenses, and so forth,
I don't know how much longer I can afford this.

My children go to this school system because they are just averagT
kids, limey are not geniuses by any means. The classes are small, they
are compact, the teachers are excellent and my children need all the
help they can get., Through these small classes these dedicated teach-
ers--and they have to be dedicated for the amount of money we
pay themgive my children the aid and help they need.

Now from the other side of the fenceI site on the finance committee
of the school systemit is part of my job to see that the school system
stays in existence and that we come up with the money to run it. Our
biggest, expense is lay teachers 60 percent of our teachers are lay
teachers. In order to have good teachers we have to be competitive
salarywise.

So, most of our budget is for lay teachers. I eon already see at the
end of riis year we are going to have a $15,000 to $26.000 deficit
which the people of our parishes and local people are going to have
to male up. I don't know how much longer they can afford to finance
this.

On expenses, janitorial salaries, and so forth., continue every year
to increase. I don't know how much longer we can afford to keep this
school system. So any aid we can receive I know that the people of
our town and our parishes and our school system would greatly
hppreciate.

Thank you.
'file CHAIRMAN. 'Thank you, Mr. Blair, for bringing to us your

very fine statement.
Our next witnesses are Mr. and Mrs. Coughlin of Topeka. Kans.

I know in this instance the wife is to speak first'; isn't she?
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the children need such as clothing, football shoes, material for home
economic classes, medicine, and food, and in some cases NNe pay rent
and utilities in a crisis situation.

Through these efforts we realize %dolt an impossible task the public
system has in meeting the educational needs of the underprivileged.. I
feel our country should go even further by allowing grants to loNN -
income families for nonpublic education, thus encouraging the forma-
tion of nonpublic schools in areas Nvhere the public schools ha% c by
their own admission failed completely.

According. to the President's Panel On Nonpublic Education, the
inner-city Chicago Catholic school pupils' achievement was equal or
superior to that of comparable public school pupils, but at 59.S percent
of the ( ost of educating a child in the public school. Think of what
might have been done if those same schools had had all the resources
they needed to do the job.

I do not want financial relief for the parents of nonpublic school-
children at the expense of public school parents. Their schools are in
deep financial trouble as it is, and it would serve no worthwhile purpose
to put both groups in competition with each other for the tax dollar.

Hopefully,. we have come a long way from the days of the k EK. and
the horrible suspicions of one another that were bred and nurtured by
ignorance on both sides. It is time to admit that nonpublic schools
have, through the use of volunteers and innovation with no frills of
any kind and for the least possible money, turned out loyal American
citizens whose education instills in them a respect for our law. l'heir
education has made them valuable contributors to this country we
love.

We need some form of relief to keep these schools open. but even
more importantly the entire educational system of our country
desperately needs the balance and alternatives nonpublic schools offer.
Thank you.

The CitAntu.tx. Mr. Coughlin, do you NN ant to add to the
statement?

Mr. COUGHLIN., I have a prepared statement I NN read unless you
prefer I didn't. I will leave it up to you.

The CHAIRMAN. Either way you NN ant to do it.
Mr. CouuntAx. I %%ill read the statement if you don't mind.,
'The CuAlumtx. All right.
Mr. Couunux. Mr. Chairman and members of the committee, it is

a pleasure to 1w here this morning to discuss %%lilt you the financing of
public and nonpublic elementary and secondary education.

Mr. Chairman, it is my opinion that there is no more important
undertaking within our country than the education of our children.
It is precisely because of this that our legislators and courts should
exercise the utmost caution when making decisions that %%ill affect
t h i, process.

Th,y mii,1 ask them,dve, -what decision is going to promote the
best overall education for the children of our Nation?" This may seem
to oversimplify the problem at hand, but, in my opinion, one cannot
effectively deal with the overall problem without first ansANering
this question. Millions Of parents in our country have been faced
%%id] such a decision during this century: whether or not it %%as %North

hile to pay double their share of this Nation's education bill in
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order to provide an educational choice for their children, to provide
what, they thought was an opportunity for an education that dealt
with their children in a more complete way, in what they thought
was a better climate for the development of people who could better
serve our country and the world.

These parents have always realized nonpublic education was not
for every child. As one of their Representatives. I ask you to realize
that public education is also not for every child., In my opinion, it
matters little that some can demonstrate that nonpublic education
has not accomplished all that it proposed to do. I have many friends
in Kansas with children in public schools that shout the disappoint-
ents of public education. The important point is that both public

and nonpublic schools are neededone benefits from the other. If
both do not improve, both will suffer.

It is a fact that millions of parents have spent billions of dollars to
develop and maintain a nonpublic school system, while at the same
time they were forced to support another system of education which
they choose not to use. This alone should be the greatest testimony
to the value of and need for continuance of the nonpublic educational
system. You are considering this legislation because the very existence
of the nonpublic school is dangerously threatened.

Nonpublic schools in small towns throughout the Midwest have
been forced to close at an alarming rate. They feel the cost pressure
earliest and strongest since their support base is smaller.

The public school system in the Midwest seems to do fine when it
provides for the average or the above average child, but it seems to be
unable to cope with its responsibility to those who do not fit into this
mold. The nonpublic system, not, bound by a rigid structure, is freer
to adapt itself to the environment and needs of the individual child.
The nonpublic school system has demonstrated its ability to provide
these broader educational opportunities at it lower cost per pupil than
the public system has.

There are many instances where parents realize their child would
be much better off in a nonpublic school, but the additional cost is
prohibitive. Despite this barrier, I know many in Topeka who pay
the price of nonpublic education, even though it strains their budget
beyond its limit. They would rather do this than bargain away it
chance for the better development of their children.

I cannot see how our Government can justify a refusal to give
such parents a choice. It is a fact that with education costs what
hey are today,, parents no longer have this choice, that is if they

must fully support two systems without some assistance. Since our
Constitution gives parents the right of choice between the two systems,
it is implicit in that right that the Governnent should not make the
choice impossible. This is exactly what happens when parents who
choose nonpublic schools are forced to support the public system of
education without any type of relief, in the face of costs rising in
both :,ysteins beyond bearable limits.

I feel that our public system has an almost impossible task to per-
form when we realize the diverse environmental backgrounds it must
serve. Instead of allowing our alternate, predominantly church-
related system to go down the drain, we should be looking for new,
additional educational systems with which the demands of all our
children can be met.
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I am wholeheartedly against draining resources from our present
public school system to prop up our nonpublic system, or any other
educational concept, The record in educating our children has illus-
trated such weakne,ses that we can ill afford to resort to experiments
in economy.

This Nation in 25 to 50 years will be tvhat today's children make of
it. W cannot fight inflation with their destinies. Thank you.

The CpAnmAN. Thank you both, Mr. and Mrs. Coughlin, for
your very fine statements. We had understood that your Congressman,
Congressman Roy, had intended to introduce you, but ve apparently
moved tou fast for him to get back in the room.

Dr. Rol'. If I may say one word--
'The CnAtintAN. We \till be glad to have you do so.
Dr. Roy. As you, Mr. Chairman and members, must realize. we

are very proud of the Coughlins in our city, We have ninny fine people
in the second district of Kansas. They are the finest. As I believe you
have learned, they have eight children who have either attended
nonpublic schools or are presently at tending nonpublic schools.

In addition, they have done a great deal of community work.
Patty recently received a very significant award in our community
for her work with the poor., So I think that the message they bring
to us this morning is one to which %V3 might well pay great attention.
Thank you, Mr. Chairman.

The CumitmAx. I rree with you, it was a very fine statement.
Thank you. sir

Mrs. Fahey, we understand your Congressman wants to be here
to present you. Do you mind waiting for him to arrive?

MN. FAHEY., No, Mr. Chairman.
The CtiAtitxtAN, 'The next witness is Mr. Patrick J, Kennedy,

San Antonio, Tex.

STATEMENT OP PATRICK J. KENNEDY, SAN ANTONIO, TEX.

Mr. KENNEDY. That i, correct. I am here representing myself and
speaking as an individual and for my family.

The CuAtitu.I.X. Yon are recognized, sir. We appreciate having
you with us. Volt in ty have a seat if you desire.

Mr. IkENNED v. I appreciate greatly the opportunity to appear
before this conthilttee in favor of :t tvx credit bill for parents with
children in nonpublic schools. In approaching this question, I would
like to counneut, sir, that I do not come with a prepared statement.

would hori that it will be permissible to proceed with an oral
statement,

The CH 'b. tint N. You are so permit ted.
NIr, li.';NNEo-V. Though I would like if I might to reserve the right,

if it would be appropriate, to file a written statement at a future time.
'Cho CHAIRMAN. Witomit objection, you have that permission.
\Ir. liEsNlio-v. f feel that with respect to witnesses to appear

before a committee. it perhaps would be helpful to have some insight
into the attitude of the witness. so first I would like to express myself
that I approach this question with deep sincerity and conviction, but
certainly with no hostility toward the public school system.

I would presume to reflect, the position that I think is shared by
nippy, many citizens of Texas. I know that to be a fact. I would urge
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Task Force report that competition in education is !rood, not ill termsot any real opposition, but in tr.\ ing to do a better job, the principlethat there is alwa3s someone who can do a better job, the economy ofneed.
I have eight children. I received the news from Illy %vile who regis-tered them all just last xveekit is more interesting to me when Iput the figure to itfor the five children who are in elementary, thetotal tuition bill will be $1,862 for the year 1972; if I add just book;and fees, another $300. So I am lookin,g, at $2,100 for the Sear for thefive in elementary school.
I have two in high school with a total tuition of $060 for the two ofthem combined. with books and fees at another $150. So I and reallylooking at an absolute cash outlay for seven of the children. becausethe eighth is in colle!re, of $3.000 this year, It would occur to me thatif contributions can he made to charitable institutions and be founddeductible. if citizens can be raised to be educated properly to (I() agood job for this country, that it would not be too much to ask ourGovernment to give some recognition to make it possible that we canlet the private school system routinne and do its job in the future asit has in the past. Thank you, Mr. Chairman.
The CnAinxtAN. I also congratulate you. Nit.. Kennedy, on yourvery fine statement. It has been very helpful to us.
\Ir. KENNEDY. Thank you, sir.
The CHAIRMAN. We understood your Congressman was here earlier,but had to leave.

11.:NNEDy. That is correct. Thank you, sir.
The cliAntmAx. Fahey. do you want to go ahead?, Your

Congressman has evidently been delayed. I understood he was on hisway here. but he has had time to arrive. I do not want to delay youany further.
We appreciate having you with us. 1rs. Fahey. if you will identify

yourself. we mill be glad to recognize you.

STATEMENT OF MRS. RICHARD FAHEY, PITTSBURGH, PA.
Mrs. FAHEY. I am Mrs. Richard P. Fahey of 103 lfoodridge Drive,

Pittsburgh, Pa. I and speaking for myself and any husband, our own sixchildren, and the 0% er 80,000 children in the diocesan schools ofPit tsburgh, Pa.
The CitAiiimAx. You are recognized, .N1 s. Fahey.
Mrs. F.nr,Y. Mr. Chairman ati(1 members of the committee, all

of our children have attended Catholic sehools from first grade. During,the sch)ol year which just closed (1971 72), my live son: mere inschool- --one in the eighth grade, two in high school., and two incollate each paying; tuition imposing, a considerable hardship on us.My husband and I decided long ago on a Catholic education for
our children for many reasons. First of all, we mere sure that theireducation in t h e secular subjects would he exceptionally good. The

iCatholic schools n our area have a reputation for good education inthe secular subjects. They also hate an excellent reputation for
experimentation and progressiveness.

11 hen our only daughter, %rho 2 .vears ago graduated from l)uquesne
UM% ersity, was in elementary school, the Catholic :schools in Pitt,-
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cannot continue to exercise this right in face of the staggering economic
pressures confronting. us. We need help. and I am here to ask you to
find some wad to help those parents w ho lune chosen to educate their
children in R nonpublic school. This right is O ery important to us
and, we belie% c, to our Nation. It natant he preserved.

We believe that a tax credit program provides a reasonable answer
to our request, and we ask that you do everything possible to see that
such a program is implemented.

1 ant grateful to you, Ntr. Chairman. and to the committee for the
opportunity of making this presentation in any own name and in be-
half of the parents of over 80,000 children in the Catholic: schools of
the diocese of Pittsburgh. I am Confident that you will consider our
problem carefully and respond to our need and plea.

Thank you.
The CHAIRMAN. Mrs. Palley, we thank you very much for bringing

your very fine statement to us. Are there any questions?.
Ntr. BynNEs. NIr. Chairman?
The CummAx. Mr. Byrnes.
NIr. BvitsEs. I appreciate very much your statement, Mrs. Fahey.

As a member of the diocesan school board in the Pittsburgh area.
maybe you can give us a lit tle information on costs that 4-on have as a
school system on a per-chilci basis and on your general tuitions as well.

Mrs. FAHEY. Actually the different areas of the diocese ha\ e dif-
ferent costs per student,

Mr. BYRNE`;. Doc:, it vary widely?
Mr. FAHEY. Yes, it really does. depending on a lay teacher-religious

ratio. If there is a large number of religious teachers in a certain school
system: then of course their pvr-pupil c.ost is lower.

Mr. BYnEs. That is changing now. You can't depend quite as much
on having a supply of teaching nuns.

NIrs. FAHEY. NO. In the main we are getting to the place where
there are half and half and in ronay instances more lay teachers
than religious. Our tuition is in general about $75 to $100 in the
elementary school and $350 to $500 in the diocesan high schools.

Now there are private girl aendemies where the tuition might be
higher than that

NIr. BYRNES. Do you have some idea of the range of cost per
pupil?

Mrs. FAHEY. It would be between $250 and $350 per r.udent, the
cost per student in the, elementary school.

Now, in the high schools, the costs range from probably $350
to $650, again depending on the number of students in the school,
and depending on the ratio of lay and religious teachers in the school.

Mr. BYRNES. Thank you very much.
The CHAIRMAN. Are there any further questions? [No response.]
Again, Nit's. Fahey, we thank you so much for bringing us your

very fine testimony.
NIrs. FAHEY. Thank you,, Nlr. Chairman.
The CHAIRMA N. The next witness is NIr. Virgil A. Lange.,
'Ali. Lange, we are pleased to have you with us today. If you will

identify yourself for our record, we will be glad to recognize you, sir..
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STATEMENT OF VIRGIL A. LANGE, FORDYCE, NEBR.

Mr. I.. NGE. Mr. Chairman and honorable members of the Ifonse
Ways and \lean, Committee. lily name is Viroil A. Lange. I Ira%c
been a rural mail carrier in Fordyco. Nebr. for the past years.

I ant :rrateful for the opportunity to appear in fin or of 11.1t. 16141
and the other proposals (1(.,i<rtied to (der tax relief for paenIN ho
have chosen to ha% e their children educated in nonprofitr nonpublic
schools.

our family made the choice to send our children to an independ,
ent school for a %ariety of reasons. one so that our children could
be better educated in the Christian principles on which these
United States w ere founded., and thereby become better citizens of
t his -Nation.

This fall we will have two of our children in college inc
one junior, and one freshman in Cedar Catholic High School, one
in the ,Aixth grade. and one in the second grade at West, Catholic
Elementary School. For our three secondary school students alone.
the tuition will be $540. 'Textbook and transportation fees %vill rake
this to %yell over $700.

Obviously. we would be very pleased if a tax credit bill were passed
this year. as would many others in our community- and the rest of
Nebraska.

In Nebraska: about one-seventh of the elenientary and secondary
.4tudent, attend nonpublic .Boob, which benefits the taxpayers

in our State to the tune of approximately $30 million annually.
In my own school district in Harlington, Nebr., the contribution

of the nonpublic schools is obvious. Nine ears ago, w hen the decision
was made to enlarge the high school, a fund drive w as con-
ducted: and support wit- %olunteered throughout, the commenity
from both public and nonpublic school supporters.

Several ears later. when it became apparent that the nonpublic
school children %veie being. e\cluded front certain Federal programs,
the public school district in Hartington initiated a lawsuit to insure
the participation of eligible nonpublic school children. Both the
lower court and the Stale supreme court ruled in our favor and a final
determination the L'. Supreme Court is expected shortly.

A last example that the educational leadeNhip of our community
stroind favor. the preservation or 1)0111 public and nonpublic .4.v.4tein,
of education w as the joint (doll of both thcIlartin <ztoti Public Schools
and the nonpublic school leadership to pa., a bond issue earlier this
year for a new public school building.

I read in esterda's Washington Post that opposition was raised
on the premise that if the nonpublic schools closed, the public schools
could ab.orb their pupils. I can assure ou if the nonpublic schools in
our area are closed, the impact would be Nab,tatitial.

A eonservative estimate is that the school levy would be raised from
the present levy of about 43 mills to approximately SO milk. imd such
a move %%mild certainly impair the quality of mir children's edu.ation.

Our parent.; want the opportunity to choose. :aid have (ienionArated
their desire often and openly. On then. behalf. I strongly support the
approach of H.R. 16141, which would help both systems. The financial
problem which this bill attempts to alleviate are not unique to either
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system, and I congratulate the sponsors for their recognition of the
n (44 I to keep both systenrs viable.

Concern has been expressed by some of our peoplo that those who
choose to send their children to a nonpublic school but do not earn
enough money to be liable for income tax; \multi be excluded from the
benefits of the tax credit bills. This is tragic, since they are the ones
ino-t in need. and I hope that this committee, gill recognize the prob-
lem and correct it.

In summary; I w ()aid like to restate the urgent need for !.lie passage
of a hill embodying the concepts of the proposals under consideration,
W '&11 would provide meaningful tax relief to those who, like myself,
arc in the lower and middle income bracket ; and W ho have chosen to
edtate' their children in qualified nonpublic, nonprofit schools.

If there are any questions, I will be happy to 1111SW er them.
The CIIMMRN. We thank von, sir, for your very fine, statement.-
Are there any questions?
\ e 'thank ott again.
Nip. 1,xxeti;. I Ilutnk von.
The Cu URAL \ NEr. Bruce NIeGrath.
We are pleased to have yon with us, Mr. McGrath, If you will

ideinif\ yourself for our record, we will be glad to recognize you, sir.

STATEMENT OF BRUCE MCGRATH, MARION, IOWA

:\IeGlikil. Mr. Chairman and members of the committee
my name is Bruce McGrath. I ,and from Marion, Iowa. f wish to be
recognized on this issue.

The' Cit 11 k N. Yoll are recognized, 11.. .McGrath.
'All. 1\ IcGaim. Thank yon.
I ant the father of seven children. five of whom are of school age and

at tend a private Catholic, school in Marion, _tow a. I am also the Vice
president of the Archdiocese of Dubuque Board of Education.

Now the Dubuque School System is in Northeast Iowa. It encom-
passes 30 counties; our enrollment presently is 28,500 students.

I come before yin to ask for immediate enactment of tax credit
legislati011 for a number of reasons. As a parent, parishioner, and board
of e ittation member, I have seen a ;2.,rowing. crisis in the operation of
the' nonpublie school system in our diocese, as w ell n in our State.
Spiraling costs that \\ e are all familiar with in both the public and
privo.tt, schools have put a double burden on myself and other people
like us who, choose to have our children in private schools,

e have tried a number of things to get, around these costs. \ \'e
closed s,liools, curtailed operations, and have gone into many types
of economy measures, such as shared time and released time, to keep
our schools

Along with that, great, sacrifices have been made on the part of our
people in our eongregations to support our programs, because' this
is done' primaly through tuition and voluntary contributions.

The problem is basically dint with all of these measures we can't
keep up with it. As an example, the parish I ant Iron, has 350 children
in our eighth-grade elementary school. We also sent 68 children to
a central high school. The cost to our parish this coming year to
maintain this school commitment will involve somewhere around

83-453-72pt. 2-9
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Mr. Ic(3FRATu. For all of them. Then there are somenow, this
is a typical figure-1S student:, 11 of them I know are m t paying
anything:. They cannot afford to.

Mr.13yRNEs. The other half?
Mr. McGRATH. The other half, this is right.

ByR,NEs. Your parish is also assessed, I assume, a diocesn
allocation of the cost that is not covered by tuition. Is that correct?

Mr. McGRATH. That is right.
Mr. BYRNE'i. That is the way it works.
Mr. McGloin That is right. The schools centrally support the

pro,:ram in the central high school. So each one has an assessment.
BynNES. Somebody makes an allocation of a charge for parish

A, parish B, parish C?
NI. NleGRATn. That is correct. In fact, it is an agreement among

the parishes. They sit down and look at the budget they have. Based
on a number of factors, they arrive at a percentage, number of students,
debts. a number of other factors.

Mr. ByRNEs. Thank vou very much.
CONABLE. NEI% Chairman?

The CHAIRMAN, Conable.
Mr. Cox ABLE. Do you have any idea of what the cost per pupil is

in the public schools in Iowa?
Mr. MeGRATH., The data that I have were, as of 1970, $S13 per

student. I am certain it is higher than that now.
Mr. CONABLE. Call you tell me to what degree does time Iowa

Public School Board, or whatever it happens to he, have any control
over your curriculum?

Mr. NIcGRATIL Only through the State requirements, in other
word, the minimum standard requirements they have.

CONABLE. They do not impose any curriculum standard of any
sort on you?

SICGRATII. Oh, yes. Of course; they have the normal curriculum
standards, the number of hours of each subject that ore to be taught,
the teachers have to be certified by the State, and all of our teachers
are certified.

Mr. CoNAnt.E. Including the contributed services?
Mr. NICGRATIL Yes. Every one of our teachers are certified. We

have to meet all their requirements.
Mr. CoNABLE. There is a fairly high degree of control by time State

over private schools.
MeGit tT11. Over all schools, that is right. As I say, in terms of

teacher qualifications, they do certify them. In terms of class hours,
the number of hours we have for each particular subje,t, they have.
To the best of my knowledge. they don't have any control over the
cont ent.

CoNABLE. Is there control also over building standads?
Mr., MeGRAT». Yes; they inspect, our schools, surely. State fire

inspection. \VP are subject, to the same codes as any other business
would be in the areas that we are in

Mr, CONABLE. I find quite a difference in different States. Of
course, we are anximis not to have any public program we get, into
with respect, to private schools. whether it is tax credit or institutional
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grants or whatever it is, impose on private institutions w hat is simply
another public school system.

The whole purpose of private schools is to permit people some
choice. Apparently there already is a fairly high degree of control over
educational standards. What, then, is the great difference between the
private and the public schools in Iowa? It would he the additional
religious instruction; would it, generally?

Mr. NIeGRATil. I think it is more than that. The attitude and
philosophy that we ingrain in our entire program is something that is
difficult, in fact not appropriate, to put in it public school program.

We have, certainly, a certain num!)er of hours of religious 1eLucation,
but I believe it is a great deal more than that. It also involves the
philosophy of the administration of your school. It involves the
philosophy that we feel you must put nioal and spiritual values in the
whole program so that will become part and parcel of history. two-
noini-4 that we teach, because it is part of our value system,

Of course, we feel this is very necessary, that you can't take this out
of our school and still have a total program, You take something, out
of the program when you are no longer able to recognize the spiritual
values and such as part of our value system.

CONABLE. There is probably a wide range of contributed serv-
iees, depending on the locality and availability of religious instructors?

NIr. NIethivrit. Right. Our ratio is about the same as has been
spoken of before, 1.40-1 or 2-to-1, It varies from school to school.
These religious instructors an) not only involved in the school
program but beyond that as well.

NI. Cos ABLE. Thank you.
The CutIRAI tx. In., there any further questions?
Mr. DuNcN. Nlr. McGrath, are you familiar with, or do you have,

strictl private schools outside of sectarian schools?
Mr. NI eGn 1TII. Do we have any just private schools outside of the

ones that, are affiliated with religion?
Mr. DuNeAs. Yes, sir.
Mr. NI eGn.vrti. Do you consider a NIontesorri school a private

school of some kind? We have those.
Nil. Duxe.tx. Do youl know v hat the tuition cost is in that school?
Mr. NIcGli.vrit. No, I an, afraid I don't.
Mr, DyNe \ N. You are not familiar with the cost of tuition?
Nlr. MuGn trim. No.
Mr. DuNcAN. Thank you.
NIr. (':ILLY. Mr. (
1111(' Cif tivIAN. Mr. Carry.
Mr. CARE). I would just add a brief word of commendation to

NIGratli concerning your selection of your Representative in
Congress. I have the great honor and pleasure of occupying the -otitv
in t he CanLon which face, that of Congrestnan John Other.
I want you to know on a Pious note he has been most helpful to Me.
\P 110Vt. !Well the pliv:ht of 1 he ,c11001%) and parent' as you
have (1(....,if..1 it Ioduy.

I w ant to state \ ery f,r( efully that Mr. Culver is a highly respected
Nlymber and one w hoo, kuowledg of legislation is host helpful to
many of us. On this particular matter be has given nu, the some
information you have expressed today as to the difficulty faed by
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you don't charge tuition in the elementary school. 1 was interested
in hearing that

Mr. M cthuni. We have tried to ,lay away from it in some of our
school, because we do not in that way foret, a. poorer family to come
around and ,ay, 1 can't afford the tuition; will you carry Inc for
nothing?"

Mr. CAREL That is the point I want to ev.plore.
I, the declared policy of your board to attract low-income children

and children of other race, and creed; to your school; where you
can afford to educate them?

NIcGRATu. Yes. We have largely a white population in our
part of the State. There is not a high Negro, Mexican, or Spanish
population. In Waterloo, where we do, we have tried to keep, and as
a policy have lived with the fact that we want to keep, our innercity
schools open, that we want to keep it open through voluntary con-
tribution, at no co,t, to those people who can't afford to go.

We have done that even to the point of grants for high school
students who can't afford tuition. As 1 mentioned, in our parish the
parish had paid half of the tuition to get them into the school.

\1r. CAREY. This point has not been raised, to any recollection, in
the hearings. It may be too technical or legal in character to address
to you as a question, but 1 want to raise it and get your reaction as
well as the reaction of other members of the commit tee, and eventually
other witnesses.

Much has been said about flys right of the parent to exercise his
options in selecting alternative .,rms of education for his children: I
would underscore that as a very clear-cut right in my mind, because
it ha, been expressed by the Court as far back as 1925.

But to the best of my knowledge, no one has spoken to the point,
that I think is implicit in what we have been discussing here today.,
The teachers who want to make careers of teaching children in a
sy,tem of education where they can impart values and moral bases
in an ethical framework have, I think, a right, to seek and to find
that kind of employment.

Is it not true that the teacher who wants to carry on a relationship
with the child not just of secular instruction but also of value instruc-
tion, even if it be on a denominational, moral, spiritual, or ethioal
ba44, should have that right somewhere in that educational system?

Mr. NICGRATH. I UM sure they feel the necessity to do that because
we have had that expressed on the part of our teachers many times.
They want to teach in our system, they will even work for less money
to teach in our system. And in some eases they do.

Mr. CAREY. Are your teachers organized, or seeking to organize?
Mr, MeGRevni. Not in our system; no.
Mr. CAREY. Not yet?
Mr. \ICGRATH. No; you mean union-type organization?
Mr, CAttEy Yes.
Mr. 1(7GRArrti. No.
Mr. CAREY 1 suspect that day will come. 1t, is a sort of gradual

trend acro,, the country. That will probably increase the problem of
financing the school. 1 smpathize with you. I hope we can fin'd a
solution.

Your tes:imony is helpful,
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Mr. NIcGRATn. I thank you.
The CHAIRMAN. Thank yon again, Mr. McGrath, for your testimony

and your fine responses to our questions.
Mrs. David C. Riede,

STATEMENT OF MRS. DAVID C. RIEDE, CUYAHOGA FALLS, OHIO

Mrs. RIEDE. I am Mrs. David Riede from Cuyahoga Falls, Ohio.
The CHAIRMAN. You may sit down, Mrs. Riede, You are recognized.

We are pleased to have you with us.
Mrs. RIEDE. The purpose of my request to speak to you is to

acquaint you more fully with a parent's view of education today and
more particularly a consumer of nonpublic education.

I inn a mother of four children and the wife of an educator at a
State University. Our children, three girls and a boy, have been
educated totally in the Catholic schools of the Cleveland diocese and
presently span the grades from 8th to 12th.

We chose nonpublic schools, not because the public schools in our
area are not giving a good education, because they aieand have
quality programs. We chose the nonpublic school because it presented
a philosophy of life which was geared to our home life, and for its
goals of educationto prepare the total child for mature adulthood
as a qualified candidate for m,hatever profession lie chose, as an Ameri-
can citizen aware of his blessings to live in such a country and his
obligations toward it, tAnl finally as a contributing member of this
society in which we live.

Again, I must emphasize that I believe this is also possible in the
public school system, but, in our own personal evaluation, not to the
degree it can be when the home and school environments parallel the
same philosophy and goals.

The period of childhood and adole,cnse in a child's life is a very
hard period with many adjustment-, many frustrations both in mind
and body, and many decisions to make as the maturing individual
appears--especially now as that, child's peer group has all ever- increas-
ing impact on that student's decision. It has been our decision to try
to make that period as easy as possible for our children by providing.
to the best of our ability, a similarity of moral values and overall basic
di,cipline, in the Christian sense. both at home and school where this
emerging adult spends most of his day during the period of grade and
high school.

Today. as never before. education and schools find themselve, in a
state of coal plc\ change. On the national level. the courts have :vial fit
to plash more and more to protect I he right, and belief, of the

As this affects the field of elementary and secondary education., it
tend, to restrict the school, and the teacher: in the area of 'halm-
Christian or other moral o art ones n-, a philosophy of those schools.

It tends, further, to produce a sterile,, laboratory-type aiion
.where subject, are presented and learned in a pare intellectual vocunm,
with no overall view to the purpose of education 111 it And', life )and
totality, a tying together, as it were. of 1111 the isolated fact ;-; of learn: ig
which produce the mature contributing adult.

The exception to this occurs in the individual classroom where the
tear lier interjects this through his or her own example. This I)rc,.ipit at e,
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I realize that assistance to parents of children in nonpublic schools
is a difficult decision to make under the law and the existing interpre-
tation of the law concerning separation of church and state. But I
believe the prime reason for setting up our Catholic schools in the 19th
and early 20th centuries has changed. Where our purpose was origin-
ally to take our immigrant population and educate them in their re-
ligion and the ways of the American society, it has now expanded,
along with the public school systems, to educate those children under
its care in those subjects necessary for a good foundation in all areas
of learning. paralleling the knowledge explosion.

What makes them. and all nonpublic schools unique in education
today is their philosophy and goalsthat of educating the total per-
son. For this reason. I feel there is room for a new look at the non-
public school in the area of separation of church and state.

Where before. the concentration was on strict religious teaching and
secondarily the basic three R's, today the Catholic school has changed
its emphasis from the basic Baltimore catechism approach, to learning
with an overall perspective of a philosophy of life based on the
Judeo-Christian ideal.

It is time for a new look at the basic premise used to deny assistance
to church-related schools. I hope the courts will look at the nonpublic
schools of today and see the change of emphasis which has taken
place and honestly evaluate the value of this diversity of philosophy
in education as a "plus" in this pluralistic society of ours, rather than
the school of the ghetto tradition for which we Catholics are famous
but which is no longer valid or true.

I believe we have kept the best of the ghetto tradition and general-
ized it into a philosophy to live by, all the time adapting our educa-
tional program to cope with the expansion of knowledge which has
taken place in the last 25 years.

The tax credit program which is before you. now is a step in the
right direction and will allow more citizens of our land to exercise
their right of choice. Tt will also help those nonpublic schools w hich
wish to serve as an alternative to public education for all parents to
get down to business and phin for the future of their schools. not
being afraid that they must go out of existence because of lack of
money.

I ask you to vote favorably on the tax credit bill before you and I
invite each of you to visit our schools in the Cleveland diocese. I also
hope this invitation can he extended on the part of all nonpublic
schools in your districts to see for yourselves the type and quality
of education which is today the hallmark of nonpublic education-
an education which can serve as a free alternative choice on the part
of each parent in this great country for his children.

This, I believe, is the right of every parent under the Constitution
of the United States of America.

Thank you, Mr. Chairman.
The C11.1111MV:. Thank you, Mrs, Riede: for your 1'er.1 fine

statement.
Are there any questions of Mrs. Riede?
Mr. CA HEY. Just a brief comment. NIrs. Riede. T think your state-

ment is well delivered, well reasoned, eloquent, and precise in its
approach to the problem. But I particularly w ant to commend you
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terms of public education, as in your ONNII case, Nvithout any aspersions
being cast on any other type of education. That is a very healthy
sign of an attitude in these schools that we, should try to preserve.

MN. RIEDE Thank you., This is one of the reasons i have issued
this invitation. I think everyone who sits on this committee should
bare some opportunity to see for themselves NVIlat the nonpublic
school today is offering and feel that thing Ndliell we cannot describe
in these schools; you have to go in, in order to understand \\ hat we
are trying to do.

The CHAIRMAN. Thank you, Mrs. Riede, We appreciate your fine
testimon y.

Mrs Ripple, we are pleased to have you with us this 111M111112',. If
you \\ ill identify yourself for our record, we will be glad to recognize
yon.

STATEMENT OF MARY ANNE RIPPLE, MADISON, WIS.

Mrs. RIPPLE. Thank you, Mr., Chairman.
am Mrs. Mary Anne Ripple. of the city of .1.adison, Wis. I am a

member of the advisory board of Edgewood High School there. Four
of my children have graduated from Edgewood High School, and I
would like to know that my three younger children will also have t he
opportunity to graduate from Edgewood.

I am very grateful to have the opportunity to speak to the commit-
tee. I Mould like for a few minutes to tell you about Edgewood High
School. It is a high school operated by the Dominican Sisters who make
up half of our faculty. 'flie other half of our faculty is lay men and wo-
men. We have been of service to the community of Madison since
-1Ssl. We have 5,000 ahimmi. Many present Edgewood parents are
themselves graduates of our school.

Eighty percent of our students go on to college. Ninety percent of
our students go on to some form of higher education.

In a recent reevaluation of Edgewood High School, which every
high school must undergo every 7 years in order to obtain an accredi-
tation, the team of 31 educators and administrators who visited our
school for more than 2 days, and they are educators and administra-
tors from the State of Wisconsin, both public and private ,ctliools,,
commended our high school for its great ideas and ideals, its excellent
pro!-ram and urged the faculty and students of Edgewood 1Iigh School
to continue to be' the great Edgewood Iligh School that is is.

We are educating students for less than half the cost of educating
students in the go\ eminent schools.

Chairman and committee members, it seems incredible to me
that in one breath I could describe ItlIgewood High School as a vigor-
ous and on-going institution. historically and traditionally part of t he
Madison scne, respected in the city and throughout the State; with
students ttho \\ ant to be there and parents \\ ho want to send their
children there and are willing to pay to send their children there, and
in the next breath speak of the muninent demise of Edgtewood Melt
School

Btu. 1d.r. Chairman and nuanlya.s of the committee, the possibility
and, iticieed, the probability if parents get lit) assistance is art too it c',1
to us for risinct costs dictate rising tuition



With every raise in tuition we have a drop in enrollment. This year
we have a whopping increase in cost and corresponding higher re-
qtwsted contributions to the sehool, although we are not raising tuitnm.
a MI we have a corresponding loss in enrollment.

Our parents are making a heroic response to our projected deficit for
the students that they have in the ttchool now, but they tell us they
cannot enroll their younger children. We can see this is true because
our freshman class enrollment is off 27 percent.

Nil.. Chairman,. and committee members, speaking for myself and
many persons of my acquaintance, I would rather not, and we would
rather not have come to you with this problem. We would rather not
have burdened you with it. We have sacrificed to build our school and
to pay our tuition.

For 12 years I have been a volunteer to correct this inequity at the
State and local level. Somewhere at sonic level of government we have
to have the vision to see that it is a form of added punishment to the
already weary American taxpayer to continue a policy which is forcing
all but a few students, out of schools which are financed privately and
into schools which are financed totally by the taxpayer.

We believe that the Congress has the vision to see the error of this
policy and to correct the inequity.

I would like respectfully to point out that public service is not
determined by ownership, that there are many pri, atcly owned and
operated or church affiliated institutions in this country which are
performing a necessary and valuable public service and which are
getting somehow government subsidy to help them to do this.

Hospitals, universities, nursing homes are some examples of these
institutions.

I would claim that Edgewood High School and all others like it are
performing a public service of the highest order and therefore it is
right and good public policy to encourage the continuation of such
schools through the tax credit offered in this bill.

Thank you.
'The CHAIRMAN. We thank you again, Mrs. Ripple, for coming to

the committee. You have made a very fine statement.
Any questions of Mrs. Ripple?
If not, we thank you, ma'am.
NIrs. RIPPLE. Thank you, Nil.. Chairman.
The CHAI RMA N. Michael Ruiter,
If you will identify yourself for the record, we will be glad to

recognize you, sir.

STATEMENT OF MICHAEL RUITER, GRAND RAPIDS, MICH.

Mr. RurrEn. I am Nlichael 'Niter. By profession I am an educator.
I come here this morning on behalf of my dear wife, our precious four
kids, aml myself. So I speak as a parent.

The CHAIRMAN. We will be glad to have you as another parent.
\1r. RulTER. Honorable Chairman Mills and members of the com-

mittee: I will make my statement as concise and brief as I can and
avoid chiplic ity of statenittots that have been made this morning and
select only those things that I think are germane. My written testi-
mony you already have.
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The CHAIRMAN. Wit11011t objection that testimony will be included
in the record following your oral statement.

Mr. RuiT Ea. Thank you.
I ant the father of four children who arc being trained in the Chris-

tian schools in Grand Rapids, Mich. These Chri-titin schools are
nonpublic, nonparochial private institutions owned and operated
exclusively by the parents who have membership in the school associa-
tion. These parents pool their resources to maintain the schools and
they elect from their membership a board of trustees which functions
comparably to a public board of education.

I sincerely appreciate this opportunity to testify and am pleased
that the committee has deemed it important to hear the voices of all
those parents as well as institutions, who are concerned with the
improvement of education for all children in our Nation.

The education of our children is one of the most important respon-
sibilities of our citizenry. We should therefore use every resource
available to us to give all children the best education possible. The
future of the nonpublic schools throughout the Nation is one of the
most serious problems facing American education today. I believe that
all educational institutions which promote the general welfare of
society should receive tax relief or support for the services which they
render.

Inasmuch as both public and nonpublic schools are educating chil-
dren under the supervision of the State, and are thereby serving the
public welfare, in that they provide an "educated" citizenly, both in
my opinion should command the financial support of the government.

Ours is a "nation of the people, by the people, and for the people,"
oral government is established to serve the people. The education of
children is the responsibility of their parents. However, parents in
our culture have elected to delegate or "farm out'' sonic of their edu-
cational responsibilities.

Throughout history the State, the church. and the home have
assumed responsibility for the education of children., To discuss the
merits or demerits of each of these three institutions as the agencies
for formal education is not necessary.

however, I think it is important to note that in the United States
all three institutions are granted equal legal protection and the right,
of existence. In a pluralistic society parents elect to train their chil-
dren in either public, private, or p.rochial schools. Freedom in a
democracy contains opportunity to teach one's children in a way
consistent with his own values and ideals as he elects to do. Freedom
of choice in education exists only if alternative choices are available
without economic penalty. Such freedom does not exist in our Nation
today.

The U.S. Supreme Court, in the oft-quoted Vero, v. Society of
Sisters case,, haruied down a ruling iniplyinc; that parents are respon-
sible for determining the type of education which their children are
to receive. It did not, deny the State a supervisory role, nor did it
remove the responsibility of (4111(.0 ional institutions from their obli-gefions to the public welfare. The State has the right to establish
minimum educational standards. which are required for good citizen-
ship and the general welfare. Thus. government in education tills a
supportive role.
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It encourages education by providing financial aid, and by pro-
moting conditions which are conducive to educational improvement.
In a democratic, pluralistic society it is generally understood that
Government must be neutral to all its citizens; that is, none must be
treated with deference. In a day when social justice is rec :vin; so
much necessary attention, as it is today, a plea for action to correct
the financial penalty imposed upon nonpublic schools should not go
unheeded.

The public and nonpublic schools of our Nation have maintained
a sense of shared purposes and have worked as partners in the edu-
cational enterprise, while at the same time they have retaled there
individuality. Each has made a unique contribution to the health and
welfare of the nation. We need and want strong public schools;' we
shouhl also want strong nonpublic schools if we still cherish educational
freed 3n1 and equity as Americans.. In a healthy pluralistic society
the ,mblic and nonpublic schools need each other. Any efforts by one
to it.hibit the other can only harm them both. Our capacity to en-
courage and assist each other, despit: philosophic differences,
will produce reciprocal benefits, which will enhance educational
opportunity for all children.

Currently parents who elect to send their children to nonpublic
schools pay twice for educational services. First they pay for public
education via taxes, and then they pay tuition costs for nonpublic
eel uca flora

For example, this year my wife and I have paid $332 in taxes as
our obligation for the operation of local public schools in Grand
Rapids. A large portion of both State and Federal income tax is also
earmarked for public education. To send three of our four children
to the Christian schools will cost us $2,470.. Payments to both public
and nonpublic schools for elementary and secondary education will
cost our family this fiscal year in excess of $3,500

In addition we have dected to send our olde. son to a Christian
College, which will demand $1,500 for tuition alone: To say the least,
this annual financial outlay for education is excessive, and proves
to be a real burden in our family.

The 111,illet all' pinch forces sacrifices for the entire family, but the
squeeze has other negative consequences. We want our children to
at tend a school where a cross-section of our society both economically,
socially, and racially have opportunity to live and learn together.

As educational costs increase, the financial burden reduces the
nonpublic school population so that only the affluent have the option
to choose. We want our children to go to a Christian school where
both the rich and tile poor of all races have the financial means to
attend.

In my opinion if a man is taxed to support a school where religious
doctrines are inculcated which eh believes to be false, and which he
believes God condemns, he is excluded from the school by divine
law and at the same time he is compelled to support it by human law.
This is a double wrong. And this is exactly the plight of the nonpublic
school parent who is religiously opposed to the secularhumanism of
:1w public school. While m fact he is obligated to endorse it with his
taxes, he is at the same time forced by consc:mce to pay his share of
the operation of a nonpublic school.
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The quest for freedom of choice in education is the heart of the
issue in the struggle of citizens to obtain Federal aid for nonpublic
school children. Man's history is marked with his continuous struggle
for freedom, and none of his battles have been as fierce as those fought
for freedom of religion. Freedom of religion comprises not only the
freedom to establish and participate in churches that are expansive
of one's religious beliefs and commitments. Equally, I believe, it com-
prises the right to participate in schools which are expressive of one's
religious beliefs and commitments.

Parents of nonpublic school students and their supporters take the
position therefore that freedom of choice to select a school of their
preference is inextricably a fin _lion of the freedom of religion.

In my opinion if public lawmakers provide no subsidy for some
schools, while granting financial support for others, then thcre
interference with liberty. If, in fact, Americans are to have freedom
of choice in education without penalty, it presupposes financial relief
to all officially recognized legitimate educational institutions.

Considered from a pt:rely pragmatic point of view, our Nation
cannot afford not to a:d nonpublic education. In his message to Con-
gress in March, 1970, President Nixon stated that "if most or all
private schools were to close or turn public, the added burden on public
funds by the end of the 1970's could exceed $4 billion per year in
operation, with an estimated $5 billion more needed for facilities."

`'Chen one computes the cost of educating children in public schools
versus the cost of aiding the education of these same children inprivate institutions, it is obvious that the lesser financial burdenwould be tax credit to assist private education.

In addition, current levels of per-pupil cost in public schools would
be more difficult to maintain if nonpublic schools were closed, aside
from the tremendous costs that would be required to purchase or
build the necessary buildings.

Thank you kindly for this opportunity to appear before you this
morning. God bless you in the effort that you are expending and, as
you know so well, the wheels of justice grind slowly and so does the
Government, but we encourage you to act post-haste. Thank you very
much.

The CHAIRMAN., Dr. Ruiter, I want to ce"gratulate you On a very
fine statement You did not duplicate other testimony, It was a finestatement.

Are there any questions of Dr. Ruiter?
If rot, uoin we thank you, sit .
Mr. RUITER. Thank you very much.
(Mr., limiter's prepared statement follows:)

PREPARED STATEM I:NT or MICH %EL T. RUTTER, GRAND RAPIDS, MICIID; 1N

Honorable Chairman Milk, and Members of the Committee: My name is
Michael !tinter. I am the father of four children who arc being trained in the Chri,4-tian schools m brand Rapids, Miehigan. These Christian Schoch arc nonpublic,
nonparochial private nisi itut ions ow lied and operated exclusively by the parentstrio have membership in the School Association. These parents pool their resources
to maintain t he schools and they elect ftont their inembei ship a Board of Trte4teeshieh functions comparably to a public P:rd of Education.

I shim cly appreciate this opportunity testify and am pleased that the CI on-
mittee has deemed it important to hear the oices of ali those a ho are concerned
with the impro' ement of education for all children in our Nation.
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GENERAL WELFARE

The education of our children is one of the most important renponnibilitil?, .1,11a
citizenry. We should therefore use every resource available to us to gne all children
the best education possible. The future of the nonpublic schools througholit the'
nation is one Of the most serious problems facing American education tons tV. I

believe that all educational institutions which promote' the general %%dime of
society should receive tax relief or support for the services which they reach.' In
:i., much as both public and nonpublic schools are Niue:0111g children twill I the
supei %kiwi Of the State, and ale theleby serting the public; %%clfare, in I hal they
provide an "educated" citizenry, both should command the financial support of
the go% ernmcnt.

EQUAL RIGHTS

Ours is a "nation of the people, by the people, and for the people", and g, .1. ern-
ment is established to sert c the people. The edueatton of children N the l'e,iii III-
:iiiilit y of their parents. However, parents in our culture' hat e elected to delegate
or ''fain out" souse' of their educational responsibilities. Throughout lost,,, y the
state, the church, and the home have assumed responsibility for I he education of
children. To discuss the merits or demerits 14 each of these three institutions as the
agencies for formal education is not necessary. Howe% or, It is important to note
that in the United States all three institutions are wanted equal legal motect a al
and the right of existence. In a pita:Ili-4k society parents elect to tram then chil-
dren in either public, private, or parochial school, Freedom in a democracy con-
tains opportunity to teach one's children ill a way consistent with his um n values
and ideals an he elects to do Freedom of choice in education exists only if albrna-
nye choices are available Without economic penalty. Such freedom does not exist
in our nation today.

GovunNtti:NT N Ern?. 1LITY

'file United States Supreme Court, in the oft quoted Pierce' n. Society of Sisters
case, handed down a ruling implyii g that parents arc responsible for determining
the type of education which their elUren are to receive. It did not deny the State
a supervisory role, nor did it renio e the responsibility of educational institutions
from their obligations to the public tt, elfare. The state has the right to establish
minimum educational standards, which are required for good citizenship and the
general welfare.

Thus, government in education tills a supportive role. It encourages education
by providing financial aid, and by promoting conditions which are conducite
to educational improvement. In a denmeractic pluralistic society it is generally
understood that government must be neutral to all its citizens; that is, none noist
be treated with deference. In a day %vh-n social justice is receiving so much
necessary attention, a plea for action to correct the financial penalty imposed
upon nonpublic schools should not go unhe2ded.

MUTUAL BENEFIT

The public and nonpublic schools ( ' our nation have maintained a sense of
shared purpos-s and have worked as partners in th- educational enterprise, While
at the same time they have retained their individi hits'. Each has made a 11111(111(1
contribution to the health and welfare of the nation. We need and want strong
public schools, we should also want strong nonpulilie schools if we still eherish
educatumal freedom and equity as Americans. In a healthy pluralistic 4otnety
the public and nonpublic schools need each other. toy efforts by one to inhibit
the other can only harm them both. Our capacity to encourage and assist each
other, despite philosophic differences, will produce reciprocal benefits, which will
enhance educational opportunity for all children.

Currently parents who elect to send I heir children to nonpublic seh(bils pay
Mice for educational services. First they pay for public education via taxes, and
then they pay tuition eosin for nonpublic education. For example, this year my
Wife and I have paid $532.00 in taxes as our obligation for the operation of local
public schools. ,I. large portion of both state and federal income tax in also ear-
mar':ed for public education. To send three of our four children to the Christian
Schools will cost us $2,470.00.

Payments to both public atni nonpublic schools for elementary and secondary
education alit cost our family in excess of $3,500,00. In addition we' have elected
to send our oldest son to it Christian College, which will demand $1,500.00 for

83-453-72pt. 2-10
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tuition alone. To say the least this annual financial outlay for education is ex-
cessive, and proves to be a real burden. The monetary pinch forces sacrifices for
the entire family, but the squeeze has other negative comequences. We want
our children to attend a school where a cross section of our society both economic-
ally, socially, and racially have opportunity to live and learn together. As edu-
cational co-its increase, the financial burden reduces the nonpublic school popu-
lation ..5o that only the affluent have the option to choose. We want our children
to go to a Christian school where both the rich and the poor of all races have the
financial means to attend.

UNFAIR PI:NA.LTY

In my olanion if a man is taxed to support a school where religious doctrines
are inculcated which he believe, to be false, and which he believe, God condemn.,
he is excluded from the school by divine law and at the same time he i, compelled
to support it by hurnan law. This is a double wrong And this is exactly the plight
of the nonpublic school parent who is religiously opposed to the secular-hutnanism
of the public school. While in fact he' is obligated t endor,e it with his taxes,
he is at the same tints forced by von,cince to pay ln, share for the operation of a
nonpublic school

ruci /mu OF CI101CI.

The quest for freedom of choice in education is the heart of the issue in the
stns ;gle of citizens obtain federal aid for nommblie school children Male::
history is !narked %%ith his continuous struggle for freedom, and none of his
battles hat e been as fierce, a, those fought for freedom of religion. Freedom of
religion oinpri,es not only the filmdom to establish and participate in churches
that are expansive of one's religious beliefs and commitment,. Equally it comprises
the right to participate in schools whiel. are expressive (if one's religious beliefs
and commitment,. Parents of nonpublic school students and thew supporters
take the position therefore that fieedom of choice to select a school of their prefer-
ence N inextricably a function of the freedom of religion. In my opinion if public
law makers provide no subsidy for seise schools, while granting financial support
for others, then there is intelligence with liberty. If, in fact, Americans are to
have freedom of dunce in education without penalty, it presupposes financial
relief to all officially recognized legunnate educational institutions.

LCONOMIC FL SOUL! I

(7onsidered from a purely pragmatic point of view, our nation can't afford
nut to aid nonpublic education. In his message to Congress in March, 1970.
President Nixon stated that if most or all private schools were to close or turn
public, the added burden on public funds by the end of the 1970's could exceed
S4 billion per year in operatnm, with an estimated $5 billion more needed for
facilities". When one Computes the cost of educating children in public schools
vet-us the cost of aiding the education of these same children in private institu-
tions, it is obvious that the lesser financial burden would be tax credit to assist
private education. In addition, current levels of per-pupil cost in public schools
would be more difficult to maintain if nonpublic schools Here closed, aside from
the tremendous costs that would be required to purchase or build the necessary
buildings.

:MMAlti OF COMMLNTS AND 111:COMMEND tTIONti

1. Freedoni of choice in edtwat ion exists only if alternative chokes are available
%%it bout economic penalty. In a day %%hen social justice is receiving so much necs-
sary attention, a plea for action to correct the financial penalty imposed upon
nonpublic schools should not go unheeded.

2. Failure to assist nonpublic school, will assure their (ionise.. The average
family in our society simply can't afford to pay the price and the peatilty.

.. Nonpublic schools constitute a parallel to the public education system in that
they provide the same essential secular services to children. With the exception of
religious content, and religious references, the curricultnn of the elementary and
secondary schools is substantially the same in public and nonpublic intitutions.
'Thus, it may he said aecurately that, the donpublic schools which, although
privately controlled, are, in the, public service, and are contributing to the, growth
and development of American society.

4. The government can't, afford not to assist the parents of nonpublic school
children. It will 1w more economical to make a partial payment for educational
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costs in III:wit:lining nonpublic school than to pay the full cost for those children
who are forced by financial coercion to attend public schools. Thus the continued
existence of nonpublic schools also bears importantly on the future strength of the
public educational system in our nation.

5. Recommend that the Congress take action yet this calendar year to alleviate
the burden of parents who s nd their children to nonpublic schools.

6. Recommend that tax ,edit be the legislati% e means of implementing aid to
w:sist the parents of children. who attend nonpublic school:.

7. Recommend that the entire spectrum of tax bilk be considered in order to
realize maximum benefit foi those low income families who need it most.

The CHAIRMAN, Mrs. Alma Wilson, Pensacola, Fla.
MN. Wilson, we are lleased to have you with us this morning. If

you will identify yourse f for our record, we will be glad to recognize
you.

STATEMENT OP ALMA WILSON, PENSACOLA, FLA.

Mrs. WILsoN. I am Mrs. Alma Wilson from Pensacola, Fla, I
am the mother of 11 children. I am here, to represent the parents

The CHAIRMAN. What is the age range, Mrs. Wilson?
MN. WinsoN., My youngest child is S. My oldest is 35.
The CHAIRMAN. We are pleased to have you with us arid you are

recognized.
Mrs. WinsoN. Mr. Chairman, members of the committee, I am

here to speak in regard to tax aid for the pannts of non-public-school
children, to help take tl e burden off the parents and save our non-
public schools.

It would mean 21 lot to us to be able to save our nonpublic schools
and be able to keep our children in Cathol... schools. The school that
I represent has 250 school children in grade' school. It is very hard
to keep the spool open. We give fall and spring festivities. I have
done schoolbus driving, candied apples, helped with cake sales. When
other parents said, "I can't bake a colic," I would say, "meet me at
the school cafeteria; I will help you."

The cost of the tuition is $125 a child in grammar school; $300 per
child in high school. Now I have three children in school, one in
grammar school and two in high school. This makes it much more
difficult, because I have two tuitions to pay which I didn't have
before but to pay one tuition, St. Joseph School combined with
Pensa. ola Catholic High:

Now , Mr. Chairman. 't is much harder when I had six childrot.
school because I didn't have but one tuition. When I was going
school, I had to walk .3 miles to school through a mud jungle with
wild animals around me, some days traveling alone because other
children would not attend every day because it was too far to walk.
:4oinetimes too cold, raining too hard, but I would attend. If the class
got kept in for being naughty, I had to ruin the 3 miles to get home
before dark.

That is why I am interested in education for my children and the
best education for my children.. I work two jobs 9 months out of
the year to pay for tuition because I have two tuitions to I .1y. It is
very hard for me because I get up every morning after school ends
in the year at 5 o'clock 2o work. I will be at work at 6:30 in the morning
and work until 2:30 in the afternoon.
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But during the school term I have to work a job in the morning and
a job in the afternoon to keep my tuition going and to help support my
children in Catholic schools.

I am here to ask for sonic kind of aid to help us so that it won't be
so hard because I have 10 more years with my baby in the third grade;'
I have 10 more years to pay tuition,

I am here asking in behalf of the nonpublic schoolchildren parents
for a little aid.

The CHAIRMAN. Does that complete your statement, Mrs. Wilson?
Mrs. WILSON., Yes,
The CHAIRMAN. I want to congratulate you not only on your very

fine statement, but to congratulate you on the dedication, inspiration,
and desire you have to see to it that your children go to school, I have
often thought that perhaps it is the mother in the family that always
has the ambition for her children to do these things, more so than us
fathers. I certainly congratulate you.

Mrs. WiLsoN. Thank you very much.
The CHAIRMAN. Are there any questions of Mrs. Wilson? You know

the rule of the committee: we always save the best for the last.
Mrs. WILSON. Thank you.
The CHAIRMAN. Thanks for coming.
'That concludes the calendar for today.
Without objection, the committee will adjourn until 10 o'clock on

the morning of September 5, when we reconvene,
("Whereupon, at 11:50 a.m., the committee adjourned, to reconvene

at :0 a.m., Tuesday, September 5, 1972.)



TAX CREDITS FOR NONPUBLIC EDUCATION

TUESDAY, SEPTEMBER 5, 1972

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,

traNhington, D.C.
The committee met at 10 a.m., pursuant to notice, in the committeeroom; Longorth House Office Building, Hon. James A. Burkepresiding.
NIr., BURKE. The conurittee will please conic to order.On our list of witnesses today, our first witness is Edward J. Ennis,chairman of (1w board of directors, American Civil Liberties Union,I, Mr. Ennis here?
Mr. ENNTs. Ye,. Good morning.
Mr. Briu:E. Good morning. We welcome you to the committee. Ifyou will identify yourself for the reporter, you may proceed with yourte,tiniony.

STATEMENT OF EDWARD J., ENNIS, CHAIRMAN, BOARD OF
DIRECTORS, AMERICAN CIVIL LIBERTIES UNION

Mr. ENNIS. Mr., Chairman, my name is Edward J. Ennis, chairmanof the board of directors of the American Civil Liberties Union, whichis all organization of over 180,000 members and a wholly nonpartisan,
nonpolitical organization which has only one purpose, and that is toprotect and advance the application of the Bill of Rights, the first10 amendments of the Con 4itution of the United States, which wefeel are directly involved in title II of H.R. 16141, which proposesto give a tax credit to parents who pay tuition for children in WM-puNiv, or in private, schools.

itppreciatc that we are speaking of a tax credit of up to $200really to parents of children in the Catholic elementary and secondaryschools in our country. I am sure I have no personal bias in this !ratterbecause I myself have had the benefit of 16 years of Catholic education,8 years from the nuns of the Sisters of Charity, ii ml S years from theBenedictine Fathers. But 1 do know as a result of that education thatreligion does permeate a Catholic education because 1 have personallyexperienced it.
Now we have subinitted a1 memorandum for the consideration ofthe committee, and therefore, I will he rather brief in my oral remarks.Although I will make some policy suggestions, the principal interest,of the American Civil Liberties Union is in the constitutional questionraised by this bill. There is no provision of our Constitution that ismore peremptory in its probibition than the first words of the firstamendment of the Constitution whi, h provide:, that -Congress shallmake no law respecting an estalilishment of religion.'

(14:;)
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Now, we have come to realize as a result of 600 or 700 pages of
Supreme Court opinions since the Everson case in 1947, that although
the text is short and peremptory, the meaning is not absolutely clear
because "respecting. an establishment of religion" is not wholly
self-explanatory But the Supreme Court has adopted for our inst ruc-
tion one explanation of those words %dile]] is really very clear, first
stated in Ererson and then repeated in every opinion which the
Supreme Court has rendered since that time,, down to the opinion
in the Kurtzman case last year.

The important words are that "The establishment of religion clause
means at least this: * * * No tax in any amount, large or small, can
be levied to support any religious activities or institutions, %%hatever
they may be called, or whatever form they may adopt to teach or
practice religion."

It is our submission to this committee that the preemptory language
of the text of the Constitution as explained repeatedly by the Supreme
Court of the United States prohibits the proposal %vhich is before us.
We feel that tuition and a payment to parents directly related to
tuition, which directly supports the religious school s.%stem is as
direct as any tax or any payment of money that could be made to
the schools,

The amount at first may not seem very large., up to $200 to parents
which pay up to that much or more. But if the Congress of the United
States opens up this Pandora's box by providing tax funds of the
American taxpayers to the parochial school system: it will ine% itably
plunge our country into the kind of political contest which it was the
whole purpose of the first amendment to prevent. It will breach the
separation of church and state. and the Congress of the United States
:,hould be the last institution %%hich %vould begin to open that breach.

The ( lief 'Justice of the United States has cautioned us in the last
opinion of the Supreme Court in the Kort7man matter that "we
cannot fail to see that in constitutional adjudication, 401110 stVps,
11 hid) 11Ilen taken mere thought to approach the verge. have become
the platform for yet further steps. A certain momentum develops in
constitutional theory and it can be a `dm%nhill thrust' ensiI% set in
motion but difficult to retard or stop."

If this Congress adopts a provision of refund of $200 to a parent,,
%%hat is to prevent a political activit% from atti,:dpting to increase
that to a thousand dollars for parents who pay as much and may
pay as much for such education? Immediately %le will be thromn into
candidates for public office and voters choosing their positions on
legislation based upon their religion. The mischief that is in% dyed in
that kind of political contest is incalculable. and the door should be
slammed at the beginning by this committee refusing to adopt such
a bill.

Nom, in addition to such a payment being plainly in aid to religion,
about as direct an aid ns one can obtain, the next step to simply
giving tax money directly to the parochial school, is giving it to the
parents %%ho ha% e already paid to the public schools; the same thing,

We suggest that such legislation mill enter into a thicket of con-
stitutional litigation because the second religious clause of the Con-
stitution provides that Congress shall pass no law prohibiting, the
free e\ercise of religion. But if this Cowrrys. :,rises
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!irk ate and religious educational systems would be most unfortunate.
The practical effect %vould be that we would begin to create two educa-
tional. systems: the private one for the white and middle class and a
public educational system and inferior one for the black and the poor
and the disadvantaged. Certainly the Congress of the United States
should avoid any such result.

I don't have to tell this committee that many religious organizations,
aw are of the precious importance to them of freedom of religion, are
opposing, the giving of any funds to religious schools vhich would
ine%itably carry with it a certain degree of necessary constitutional
control undcr the due process and equal protection clauses of the
Constit ut ion.

Now. in concluding, I merely would like to suggest that this com-
mit tee knows better than f do that it is a primary guardian of the
public funds of the United States. Any recommendation that t his
committee makes in matters of revenue, appropriation of revenues,
receives the greatest respect, from all of your colleagues in the Congrcss.
A very special responsibility falls upon this committee for its members
to ohsorve their individual constitutional oath to uphold the Constitu-
tion of the United States by not passing legislation which the judicial
precedents indicate %vould be unconstitutional. This is not a situation
where this committee and the Congress should throw the mat ter into
the hal ids of the Supreme Court and say, "Well, we will pass the legisla-
tion and if the Supreme Court finds that it is not constitutional. it
can so hold."

Lerislation which involves the appropriation of funds and the
distribution of funds will precede any constitutional decision. It sets
up its own mischief even if such legislation is held unconstitutional by
tlie Supr me Court. Parents of children in Catholic schools and reli-
gious schools will have expectations which %vill be defeated. Indeed,
actual credits 'nay he gronted the refund of which will ha\ e to be
soiclit. This is the kind of mischief which this committee and the
Congress lias a primary obligation to avoid. The only wav to avoid it
is to face up to this important 510Verill11011t711 (1110AI011 and to 011C111410
that the COINtilltiI0111110:111S What it says when. in vcry plain language,
it says that this Congress shall pass no law involvint; the establishment
of relicion

Thank you very much fur your attentimi. and if there ao any
questions which I might be able to answer l will be happy to try.

Mr.13intim \Ir. Ennis, do you want yor (,Itie sttem-nt to oppelr
in the record as presented here?

NIr. Exxis. Yes; if that is agreeable to the committee, I would like
111. statement to appear.

N1r. Brum:. Without obition, it is onkrvd.
fir. F. < \'s. haPli on
Ni;. Ennis' plepaed statement follow s,.)

ST111 (;1' EIAV \Id) O. 131.I( or .vin.mcy, limos
.1mrienn I% it Lihertie.: 1 nun d. a natio:my:0, tionparti, ata orgiizt ion

of opr Is(1,000 member: dedinte.I to defewling the liberiie,, guaranteed
by III of of the C,,m,titlition, including the religion:

f the hint Amendment. The Union ha: enn.i-tently oppo.ed both federal
and -.ten. legi-lotion belieed to, eon-01,10e an unrontitntional :Lid to religin.

Title II of II 11. 16111 popo-4, to grant a federal ta vreritt of op to
$:(10.tit1 to nny taxpayer for tuition paid to any nmate non-protit elememary or
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secondary selling for education of any dependent in respect of whom the taxp.ier
is allowed a federal tax exemption. It is submitted that sneh a provisam mould
be unconstitutional on several grounds and members of Congress shmild,.
obedience to their individual oaths to uphold the United States Constitution,refuse to enact such a provision, thus throwing upon the Courts the necessity of
holding it unetnistit utionol.

It is further submitted that such a provision would be unwise' as a matt% r of
public: policy.

I.STABLISIBILNT OF RI,LIGION

The First Amendment expressly provides that "Congress hall make no law
respecting all establishment of religion***!' In Everson v. Board of Elocution,
330 U.S. 1, 16 (1947) the Supreme Court instructed us as to the meaning of this
constitutional provision as follows:

"The `establishment of religion' clause of the First Amendment means at least
tin-. ***No tax in any amount, large or small, can be levied to support any rehgn ins
activities or institutions, whatever they may be called, or whatever form ti: v mayadopt to teach or practice religion. Neither a state nor the Federal Government
can, openly or souhly, participate in the affair- of any religious orgainiation or
groups mid vin xersa. In the words of Jefferson, the clause against establis'iment
of religion by law wit- intended to erect `a wall of separation between ('Ii irehand State'."

In numrous decismas since' Ey( rsou the Supreme Court has repeated the abo%
quoted statement as the basic meaning of the Establishment (Imo: of the First
Amendnault. Any gmernmental services to church-related schools whieh the
Court has said satisfy the requirements of the First Anindment have 11,011
ideologically neutral (c.g ,, bus t ran sportat ion, lunches, secular text hooks). Tint ion
payments go to the heart of the loarning 'nitres, and can hardly he classified as
"Ideologically neutral." Unlike other services which hive been upheld, tuition is
not an neadental matter of health, safety, or welfare.

Even if Title' II embodied a legislative determie it ion that the secular aspects of
nonpublic edacation could be searatod from the sectarian and allowed a credit
only applicable to the secular, it would still fall as entailim "excessive go% eminent

mem," the criterion upon which the Supreme Court d( titled Li won v.
K :man . 403 U S. 602 (1971), which is the latest decision of the Court on the
subjo,u of fedet al aid to 114)111)10)11c schools. Kurtzman held unconstitutuinai lams of
Penns' 1%;taia and Rhode Island authorizing public funds to he used to supplement
salaries of teachers of secular subjects in ielighois schos or leimbinsing Stich
schools for such expenses.

Equally as important as the letter of the Kurt icon opinion is its spirit. W,nt ten
by Chief Justice Burger, the spirit of tie opinion is that the line should he hid

lot e it has traditionally been drawn. As if to communicate its amiu (ales, (and
disapproval) of other attempts to get public aid to church-related schools. the
Com t said:

''Nor can we fail to see that in constitutional adjudication some steps, which
when taken were thought to ;tow (lack the verge, ha% e become the plat four foi et
further steps. .1 certain momentum de% 10IP, in constitutional flinty ond it can
a `d,wnhill thrust' easily motion but difficult to retard or stmt."

Tie Chief Justice also wisely pointed out, in the K urtzman i;pinion tiLit
pulihe aid and demands for its cont iliechoes increase, dm( , or termination 'A ill
(11%1(10 both NO1 ei .4 and CS for office idoll;' rpindous lines whih "m;:s one of
the in incipal evil% against which the list .1inendnient was int-nded ti, pieti ,,"

It lia been estimittc d by the Deport..win of Treason% that the pos, edit
will cost the taxivt ' as lunch as $970 million aimuall% it is el, ;,n that a di: ct
approphat,ou of federal funds to, religious scoot is n ( eh( I.
WM01,14111 in'101. IIOISSilinilniliI to :111( 1111A to 111);
indireeti by ra.nbursing paroots filed fedora' fund for no its :hi
religious schools.

Recently m mon V:lortn t I) Pa 19721 a Commhr -judge Filet:I Dist net C,1; t
rul(d unconsti: W,ional PennsIania's latest a: lompt to pre% ide -1,1- fund% 1,, eh-
gioiN schools by pact nn,111- to parents and stns,

l:t ptnt'ic!in ':units wills a(Idit brealiqe the lime pool ti: 'et; at
nonpuhlw schools. Oa Comnaotwealth is trying to insure the coot limed of
the perents to afford tuition (lists and therefore the ei nit Min if (.xl,tonct noa-
public schools, ling:ohm, .-eetarian schools. 'lily neessn ell( et of such a inoir'am,
if it is to succeed, is that the school will be aided by state funds The stale ennoot
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maintain that the Act has the purpose of promoting education by supporting non-
public schools and then deny that the effect of the Act is to aid the schools."'

FREEDOM OF RI LiGiON

The First Amendment also expressly provides that Congress shall make no law
prohibiting the free exercise of religion. Although Title II does not contain a non-
discrimination provision, equal protection standards would now have to apply to
nonpublic schools in order to satisfy the requirement that public funds not be used
to elle( oirage discrimination on the basis of race, color, creed, or national origin. The
proposed legislation thus raises a question under the Free Exercise Clause of the
First Amendment. In his eoneurring opinion in the Kurtzman case, supra, Mr.
Justice Brennan quoted with approval the opinion of the Lower Court in that case
as follows.

"Applying these standards (equal prot eel Hill) to parochial schools might well
restrict their abilit3 to discriminate in admission policies ... and in hiring and firing
of teachers At some point the school beeomes for more purposes than the
church would wish. At that point, I he church may justifiably feel that its victory
on the Establishment Clause has meant abandonment of the Free Exercise
Clause." (Quoted from 31(i F. Stipp. 121, 122.)

Circuit Judge Ilast ie, dissent ing from the decision of the Federal District Court
in Pennsylvania which was reversed in the' Kurtzman case, said that the constitu-
I homily necessary degree of constraint on religious schools in respect of any dis-
erinumit ion by them would make I he public aid program an unconstitutional re-
s.. Iction on freedom of religain (310 F. Sulu). at .52). Mr. Justice White, the lone
dissenter in Kurtzman, also pointed out that "If such proof were made' (that any
of the involved s(liols restrieted entry on racial or religious grounds or required
all students gaining admission to receive instruction in a particular faith) the
legislation would to I hat extent be Lnconstilutional.'"

This cons tilt itioual dilemma which would be created by in effect making public
funds availidde to religions schools and thereby subjecting them to the constitu-
tional requironients of equal protect ion of t he law prohibiting discrimination based
on race or religiim and thus infringing their freedom of religion should be avoided
by the Congress be rejecting the proposed legislation.

PUBLIC POLICY OBJECTIONS

Tole II is based on the false premise that declining nonpublic school eurollinint
is Muc to financial factors and that public aid is necessary to save the parochial
school systC111. The available authoritative studies indicate convim ingly that
shrinking enrollment iii parochial schools is in fact due to such pervasive causes
as falling birth rates and changing parental tastes. These studies conclude that
joilln aid would not retard the enrollment decline.

If the proposed legislat ion does achieve its purpose, in spite of these predictions,
nonpublic school enrollment will increase, which enrollment will be almost ex-
clusivel or disporportionatel unite, which in turn will increase the percentage of
nonwhite enrollment, in public schools, in turn causing more white parents to
enroll I heir children in private schools The ultimate result will be t he development
of t wo school systems: a public system predominantly nonwhite, poor, and inade-
quate and a private system predominantly white, affluent, and superior. (The'
likelihood of this occurring is even greater if the tax credits are not refundable,
thus preventing low VT income citizens fnon taking advantage of them. Although
the explanation of the lull contained in the Committee Print indicates that the
credits will be fully refundable, there is nut provision for refundability in the bill
itself.)

Title II ignores the deep controversy within the churches themselves about the
dangers of governmental control inherent in the loll. These dangers were alluded
to in I he cont (At of the First Amendment argument. The point is that the churches
"cannot have it both ways," as Just ice Jackson put it hi the Evcrson case. Ile went
on to say.

"Religious teaching cannot be a private affair when the state seeks to impose
regulations which infringe on it indirectly, and a public affair when it comes lo
taxing citizens of one fait h to aid another, or those of DO flit!' at all . If the state
may aid these religious schools, it may therefore regulate them."'

Se\ oral church spokesmen have heeded these words and therefore oppose public
aid for their schools. The Committee has heard testimony from the Baptist Joint
Committee on Puldn Affairs opposing 'ride II. When the Minnesota legislature
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Pa0(111 tax credit measure, t he Seventh 1..biy Adventi,t C'onference sent a let (or
to the it congregation, asking that they not apply for tax credit,.

Title II also' ignore: the fact that t he public ha- con:istently opposed tax aid
to private and parochial ,ellook. In poll, conducted by .1mericang United for
Separation of ehureh and State in March, 19711, citizen: of :Marvland opposed
tax aid 62.5', to 35 :0; and Ilbaois citizen: opposed a 59' to :44 2' A similar
poll conducted in Ohm in .1111v,, '11171, --bowed re,nlents oppo,ing tax aid
to 374; .let ant kparoelnaul itmendment pa,,ed by an overwhelming margin in a
Ni.ember i!(711, referendum in Michigan.

1 but ar objection to Title II 1, that It would :Net an unde,irable precedent
fur the tan NIost ,tale conttttttion,. either written id a tune when the need to
protect public -chi, ol, from sect at an influence-, wit: greater or amended to reflect
the need. contain ,f riot or separation pro\ mon: than doe, the' Federal Constitu-
tion. 'rhe logical tratop ;supporter, of pulilie aid to rcdigiuu, schools is to in-
corporate aid to parochial school in a series of federal education bills, e% en if the

pet iphoral and tinanciall inconsequential, in order to prece-(kilt, Indeed, t In- st rat egt NN a- adopt ed pally a, 19.18 ;it a no Piing of ('at hour
School Sup, 11,0011(1(.1o (fliiiiitt), National Catholic Educational .1,-oviat ion.
.logo -t, I 11.-A1). should Tule II it in motion a ,eries of related enactment, at the
state level, the potential damage to the piddle -Mood stem ;dread.) discu,,ed
becomes men greater.

es.pecially at a tune when public school, are in demonstrably dire
financial -trait-, the co-1 of Title II cannot be ju-'t Med. A: the Cquituttee Print
acknowledges, the revenue loss which would result from tax credits would i.hvi-
ouslv require 'a corresponding offset either by way of expenditure 'eduction of
re\ emu. increa,e (Page JO.) Au eendit tire seduction would lease a great many
citizen- angry and alarmed at emigres,' choice of priorities. A revenue increa-e
would nece,:itate higher twos angering even more citizen: and impairing their
right, under t he Free Exeleise Clau,e by compelling them to pay taxes', proceed,
of which were being used to finance parochial ,chief tuition.

B t-RKE NoW, referred to an opinion of a law professor
from Hart aid:'

..N1r. EN \I.. I said in former testimony I wa.; informed that Professor
Freund had been quoted as supporting the pending. bill. I wish to
correct that impression. I am informed that, quite to the contrary,
Professor Freund Inc; stated that such legislation would impinge on
the Constitution. But hi,: official statement in this respect is in the
form of it report to a Presideutiai coinInis,:ion. I am undertaking to
get release of that. NVIien we do that tt e tt ill hare some \tittles; tt ho is
iippenrifig toll rbefore yo that 'or your consideration.

Mr. Bt-nkE. NVithout objection, it still ,appear in the record at this
pant

\lr \its Thank 3 on,. Nfr. Chairman.
(The report referred to follow.:)

IPrepared for Prest4ent's Commission on School Finance]

1)17)11.1(' All) 1(111 ('111.1)111-1t1.1.\11,1) I:1)1T lua Fi In It %I.
Ctia slit- r1(11s. PI:011141 1),

(By Paul A. Freund)

Tin- memorandum is vonceilied only with elemental 3 and high ,chools (except
as decision, concerning throw light, on the problem) and with the
impaet of the U.S. (.(institiltion, not with the sometimes more lestrictive state

'onfq if titiontil Ertunrworl, 'rho Fit -.I Amendment vonnlin. Iw 0 prlinont,
elausrs -Congie,s shall mala, 110 law respeeting an establi.liment of religion,, or
prohibiting the free vise thereof: . ." The win-e,tabli,liment and free-
xerei,e elau,es often reieforce each other, 0, would lie the ease if emigres,: were
to require Ilia, per-on: attend 11a,, as a condition of natitralliation OD occasion,
however. the two chill -s may pull in opposine difections, a, where ('ongre,,,
1,1.0\1,1, fur military ..e) Iry only for 110,1. 0)11,414.10 lon.
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obje,etion to war is based on religions training and belief. Fi ran one 1)0111t of % iew
the evemption constitute-, respect for the free exercise I if religion; from another,
it can be regarded as furnishing support for religious training. The Supreme Court
has avoided this inner tension by gi% mg the legislative exemption it liberal con-
struction to include those whose objection is based on it conselentious 14'11(1
that occupies in the mind and life of a non-theistic objeetor a place equIalent
to a belief held by a more conventionally p rstin. (r.S. v. Serie r, 3.0
U.S 163 t 0115).

The non-esr..o)1rs;anent guarantee is the one particularly involved in isue4 of
public aid to panainal schools. As an original question it might 'owe been held
that the guarantee prohibits only governmental preference grant( d to a certain
religion or to certaln sects, but the interpretation has been broader. It laight
also hat e been held that the guarantee N not applicable against the St tt es through
the Fourtecirth Amendment's general guarantee of liberty and property against
depnvatittn %%it bout due process; but since the 1949's the Fourteenth Arn-nd-
ment has been held to embody all the guarantees of the First.

A much-quoted definition of non- establishment is that of Justice Ill.rek in
Everson v. Board of Education, 330 U.S. 1 (1947): "The 'establishment of religion'
clause of the First Amendment means at least this: Neither a state nor tl Fed-
eral Goyerunnnt can set up a church. Neither can pass laws which aid one reli-
gym, aid all religious, or prefer one r ligion over root her . . No tax in rout
amount, large or ,mall, can tar levied to support any religious aetivities ttisti-
tuevais, what er they MIN' be called, or whatever form they illay a lopt to
teach or practice religion. Neither a state nor t he Federal Government can, ttnnly
or seeretly, participate in ill,' affairs Of any religious orga nizations or tos
and Nice versa." The Justice then quoted JetTerson's "wall of separat1011

Subsequently it will appear that the proseriotioas of laws that .'aid rc1OC:141,.'
cannot be taken literally. Ir.deed, in the Everson ease itself the majority. through
Justice Black, sustained the New Jersey law that protrded payment for bus fares
of children attending non -profit private and proehial as well as public set: tls
a subsidy that no doubt ":11(1«l" the religious aetkities of the parochial s' ht, Is
though the basis for sustaining the law was the ngitimatt secular int,,rost, rrr
safety of children on the streets. The four Justices who dissnte 1.1 reit, al,
Frankfurter, Rutledge, and Burton) protested that the majonty %%ere not apply-
ing their proposed standards to the ease. Justice Douglas, one of the nritot.'.
five, later deelared that he new felt the case' to have here wrongly (10(.1,1..1

At this point it will be useful to ;.et forth the principal decisions of the Supreta,
Court bearing on the non-establishment guarantee.

Bradfield v. Roberts, 173 U S. 291 (1899) upheld a federal niiisty11011'1.1 '21,011
to a hospital operated by a religious order. The decision, %%Inch is still citt 11

approval., panted out that the hospital was not operated to advance the cans, ,1*
the religioirs order but was maintained for the modieal treatment of patients on a
nonseet aria ti basis.

(Ineidentallv, neither that case nor others support the proposition that the
fact of incorporation under general lan, as con:pared a on (mire:slop hv the
Church or Bishop, is decisive tat the constitutional quest ten. The issne is lea one
of form but of substance; the form neat relevant as ow matt of et ii' itee be ring
on t hp 'substance of what the institution does and is designed to do .1,r,
in Speer v. ('oilier!, 2110 ,S. 130 (1991;), %%Inh has been cited to Int, C,a1;,,;
for tile importance of general incorporation, (11:1 not itit,1%tr the First \ it
at all It presented the question n laol,er a hctluest tf) tt
fell hin a :tfarGnd statute % I gift. %%Wan 30 da,;, of d air t

refigioas sect, (wrier or denran'tonnon. In construing this pro, not 1 . itp%,
the Court pointed to the terms td the chanter of t he (3 ail; a mote
formal criterion r, apinopriate in Interpreting such a law. is:on 1;1, t. its tppl% nig
the constit(inottal gnat native)

to t Lau .S. 119 ;I) 1110001' Ihr, fawn, -1 -t,,te of
textbooks to paocnirl schools. but the de ;aled noft.n. In:, 1,
Amendment %%as nnd to enthral% the gum-woes ,,f the First, tti,i I he r ttt ,led
%%:1-, only that the grant tins not ton! as ;ing made for a, itoti-i,olot ;.,t;
The issue has OM' of tairposo, but /a efT;et and fo,11
I he -t andpoint of 1 lei e renal ion-.

Pi( rle v. Sorr,/// ,Sister :, 2118 l'.S ,-)10 101.1 11,11 -tale not.
consistently with the liberty-due process clause regain. ill elnitli attend
public schools. The case involved both parochial and hook;
and 110 :,I)OCial l%oight was given to the free exercise of religion; indeed, as alio;tdy
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stated, that guarantee had not then been absorbed against the states. The decision
stressed the liliert v of parents to clumsy the kind of school in which their children
would be educated, and the liberty of teachers as w ell. Of course there was no
oceasmn to consider w tat implications, if any, the decision might have for astate's constitutional jaiwt to give financial aid to church-related schools. Att his point It is enough to note that to argue from the premise that a state mustaccept private school as satisf ing the compulsory attendance laws to the con-
chisein t hat 11 e refore the state must 51191)011 the private scluiols is a form of logic
that few would advance The issue is not one of logical inference, but rather
whether got mainent may, if it choose, support parochial school education in
sona: way as a .1. ans of unplement ing parental choice consistently with the policiesunderlying the non-establishment elause. Thus we recur to our basic question.

Everon v. Board of Education, :;30 U S. 1 (1947), already referred to, ui.held,
to 4, t he reimbursement of parents for bus fares paid to as public transportation

- -tent for the trail-porta, ion of children to and from school, including parochialschools While noting that the establishment clause was historically directed
again-1 taxat,on for the support of religious training, Justice Black's 00110011
mewed the bus-fare program (., akin to the furnishing of public sem ices such as
lire twit police protection to all alike; sty ely traffic officers, the Court remarked.
mat ...lye to protect all children, regardless of the nature of their school destina-tion. The bus sert iee was deemed a safety measure, a public-welfare beaeht of
general applicability that eat rod only (10 incidental benefit t the school.

JfeCollion v. Bourn of Education, 3:13 U S. 203 (1948) held unconstitutional,with one dissent, a program of released time education in the 1ffilic schools,
whereby religious teachers employed by private religious groups were permitted
to come to , ne schools for 30 minutes a week for voluntart instruction in lieu ofother exercise- of the school Justice Black's opinion conclude' "Here riot only
are the 'IMO', ta-:-supported public -chool buildings used for 1,e dissemination ofreligious doctrines. The State also affords sectarian groups all invaluable aid in
that it helps to provide pupil- for their relig,ous classes through use of the state's
conoialsort- public school mar. ',,er,, 'Plus hI1N N not separation of Church a 'tool State.

11,`/V. however, relt.nons devot ,, or tu-tcuetton in outside religious centers
was made' possible' a system a released or dismissal time for students whose
parents so requested, the plat' was upheld. Zorach v. Clauson, 343 i 8. 306e 19.e2i The 7 to 2 decision., pc Doug, .1., (airlogizod the plan to the CXCIN:11 of
mehe idnal student to nt t, '1 outside '''air;1011:- services on their religious laffidays.
Bea thrilling McCollum, the Coart net t ;odes.; felt that to ctend it to the nresent
case, where no publicly supported fie i:oies were used, would evince hostility toreligion * hi than 0 constitutional mandate of separation.

After there should have been uo great surprise over the um: 'imousschmil-prayer d united v. I'd(th, 370 U.S. 421 (1962) held unconstitutional
an officially composed pray, r which pupils tt(1:, to recite at the open; tg of each
school day, .;nth provi,:on for cxcusal of those whose parents objected. Abington
v. Schfiniip, 37.1 U.S. 203 Cl 963) struck down a sitn.lar program, where dailyreading from the B. let a ithout comment, or a prayer, tit dizcd -elections made by
particqmting students

The opiniou noted t hat here the non-establishment, and flee-exercise clausesco:ds-NI In their impact, though the emphasis %sits 0n the forcer. Concurring,
.1.istire Ih'ennan stated tleit we "o nay not officially involve religion in such a wayas to piefor, discrinam . . oppress, a particular sect, or religion. Equally ole
constitution enjoins those int 14'1(.1110'A' 1 f religious with secular lost Muni /IN
W111Cle ( :c) serve the essentially religious activities of religious institutions, (b),omplot the organs of w)verintion. tor 0-sittially religions purposes; or CO useessent religious means to serve goveriir,ental ends who, secular nu, ins wouldsuffice

It should b learkerl that the exemption privilege in the prayer cases dal not
sat e the program inner the establishment clau,e. In contrast, w hen JelioNah's
Witnes,e. challenged the flag slaie in public schools as a religiou s ceremony they
were simply held to be entitled to an exemption, Board of Education v. Barnette,
3111 U.S. 621 (19:3). The point of the comparison has relevance to our problem.

Its 0eca ionall argued that since the Court has given a broad meaning to
religion, as in t he conscientious objector cases, it follows that, t he "se( tar human-
ism" conveyed m t ho public schools is a form of religHn, and therefore the govern-
ment must (or nia,) maintain neutralicy by giving support to education inctinian redgums schools as well, The argument is really a play on the word
religious. The broad definitions have been accepted for purposes of the free cx-
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excise guarantee, to protect nhosineratic beliefs having the foree t 1 ieligion for
the belie\ er: but to adopt a similarly broad conception of t Ile 11( /11-e4:11)11,11111ei'l

NN mild place conventionally :ecular go\ (aliment:LI progiams ul Iiii,arre
jeopardy. Thu:, a Christi, Scudded may refuse a blood transfusion for himself
at a municipal hospital, bw..ause he regards it as religious (sinful), but, it hardly
follow: that the program must be abolished, 01' that to maintain neutrality the
gitvertittient must pay fir the services of it prii,..tilioner of religion tthu perform
for the believer the :unction that surgical intervention performs for the rest of
the community. Free e \et else and non-c:tablislinient cannot he equated in their
definition: of 111111i 1. religion or religious

Board of EducaBon v. :411,71, 392 U.S. 236 (106S), b a 11 too :3 (lowed/on. upheld a
New York statute Prot cling for the' loan of secular textbook., to all pupil- in
glades 7 through 12 of all schools. including pupate and church-related schools
Books here icquired to b. approved by a public board of edueat ion find were books
designated a: texts in the school attended. The majmit, through Justice \\ lute,
treated the case sonicm hat ab:t racily, in the abscmce of a factual record, laising
the (OW-111M 111-tiler :itch a plan 11'11, neeessarili invalid. Citing the busfare
decision,. the opinion acknowledged that "perhaps free books make it more likeli
that some children choo:e to attend it sectarian school, but asserted that "the
financial benefit is to' parents and children, not to :chools," since "the books an,
furnished for the use of individual students and at their request. ropuuon, note
The Court declined to conclude, on the "meager record" before it, "that the
prowes:es: of seculin and religious training are ,so intertii nod II secular te \t-
hooks fin nished to students bi- the public are in fact inst runlet:no on IL., teaching
of religion " Dissent- ere delivered by Justice Black, the author of the bus-fan.
opinion, 1010 protested that that decision, which went to the " \ erg," was being
distorted, in view of the ideological difference beta .en tiatilmrtatun t teaching
from textbook:. and by JINtaT., Itnugla, find l'01111,, Nho perceived in the plan
more Lima \cement between Church and ...two than the niajorit were prepaid to
find.

The Allen decision, re-ling as it did on a baiien record and (leafing 11 ith a limited
sublect-matter, was equivocal in nature It might mark a 11 base on which the
Court could build constitutional doctrine favorable to other kinds of aid, a- the
Court sect red to build 1 in the bits-fares case, or it might turn out to be limited to
its speciai facts. The directional shawls siere not at all cleat. The majority seemed
unready lor a mono definith c. and conipioliereave analysis of principles.

Watz v. Tax Commission, 397 I7.S. 664 (1970); mat kid the beginning of such an
1111:11Vs1-. Mt hough it in nixed exemption of char ^h property fm con pi openly taxa-
tion, and not (.N1)(91(11111, for education, tl,c approach can be seen to have fore-
shadowed the recent decisions on governmental payments. Chief Justice Burger
wrote for tie C111111, with only .1ustier Douglas disseni ing.

The opil.ion stresses the continuous history of tax cwmption foe church-owned
property, extending through almost 20(1 ear-, the uniform course of decisions
upholding it, and the absence of any appreciable ...controversy or political- religion:
divisiveness on the issm.. It is enjoyed by all churches, regardless 14 t11( it doctrinal
tenets, and by a multitude of other charitable and educational institution:. The
1 'minion of exemption and th, broad generality of its el) \ crap. are significant
not only on hi:torwal giounds but also as muting the inokement of church and
state, by virtue of the long tradition and the generality of the praet lee, which (111(s
not f01111, on a sectarian issue'.

The Chief Justice conselers whether Ilure is a secular purpose in the exenitoticon
and concludes that there is The purpose is neither the advancement nor the
inhibition or religion, but the protection of many institutions dei oted to moral
and mental implvement from the inhibiting burden of taxatiou and the risk of
lea of their propel io for nonpayment of ta \es. A hgitimate purpose "does not
end the inquiry, besieger W. 11111,1 also he sure that the end result- -the of
is not an excessii e government entanglement 111t 11 religion." t hi this issue the'
(mime:, marshals ,t congeries 14 characteristics that have ta e\eniption on the
safe site of the line. Taxability NN (Mid actually raise nude 1110;111'11k ef inv(thvnivni
tlati exemption, noted alcove, history and generality minimize the risk of
excessive inoleemomi. Tins is "benevolent neutrality."' It is in III) lealkt le sense a
"foot in the door" or "the nose of I he camel in the lent.'

Justice Menu:in, concurring, likewece stiessed history and I radition,, and the
'breadth of this scheme of exempt ion:," wInch .negates any suggestion that the

State intends to single out religieici orgrnizations for special preference." Moroc-
co\ or, in contrast to subsidies, although both provide economic :is-I:twice, c\einp-
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tIon, alv a "1).1%4.- 111%464111111t. "T1111,, 1111. ,y1111)011-111 of ta emmiption cs
,Igniticatit a, a manifemtation that organized ieligion t, not ()%pected tc support
the state IA the ,aine token the mt:tte I, nut expected to support the church.'

Justice Ilarlau, al,. concurring, enipha,izd the (Anvil/al of ncutralitt 2, both
fur It, (mil make acid .1, an a-om:ince noti-invol% einem. '"l'Iw Court tuna
,111 %() ineticulon,l the ctrciumtance, of go% ernmental categoric- to chinitiate,,
a, it were, relimou, gerrinander, Its any particular case the critical titio,tion 1,
mhether' tic circunifetence of legi,ltion encircle, a etas, ,() brig«d that it can he
fault concluded that relignoN in,tauttuti, could he thought to fall ttimi the
natural perimeter." Although e\emption, and milbsidies arr alike a., a con,,nne
matter. "Sub,i(11(),, unlike exempt mum. unlit be pa,,ed ou pernalically and thn-
nnte more polvical contrmer, than ecmption,." .1u-tice Harlan re,e1%eil
for a later ca,i, lio%vevr. the que,tion of direct aid or when it moulrl hr
noce,,iii% to our-icier "the significanc anti character of -.111),Idie, III our polit !cal

stew :till the rule of the government in adniiimteriag the whit am
to the particulai program :tided."

7'he (fccmuno: of June 2s', 1971.---13% far the ino,I rele%atil 'Ile th,,t
of the Suplcint. C-art un June 2S, 1971 The deci,ion. are e-pee ,ali;
hecau,e t lie ca,-., icuidcii imeon,t it ut ional certain ,tate aal fur ,ecular itt,t roet nal

pallIC111:11 ,dine!, more decided v.tli only one (11,,ent %.)te (Mille, .1 ), acid
Pe(teral building grant, to unier,itte,, a, applied to chinch-related ni,titu;a111,,
mere 111)1101(1 cult lc a (41)...c. 5 (c, 1 01,.

Luton V. Awt.:man -truck (11)%%ii a PennsIvania lam that appropriated
for the "pure) :1-4) of )4ervice," in parochial (a, mill a, other private non-mot:1

'et %ice, purcliti-tal mere a pat' of tetitter.3. tillae`, hitt Pk..., anti
in -arnett.mal niatelials fur ",ecular ,tibtects." The htallitt, ohlbitvti

;1)11 (.(,)11.,) cleitaming "an% ,ubtect matter expre-,ing religion, teaching,
or t he mut (. ((will, of W4,1',1111) Of alit' -Abel '' Text hook, and material-, fur m Inch
temibut-eitient could be re:beRed had to he approved by the Superintendent of
Public Instruction, mho cc fact ma-, authorized to 111:11:4. the "plIrclia,c,"
- coking rentibur-ement v1/4-ere recopied to inanitain pro,crited aeounting pe .cedinv,
t ident 11'1. the "%AT:late" /bust of (ma flte,tt 1,01,0 sett fee," ici
account, wen) -11blect stmt audit.

%- /)/C1)/NO dos; cc :I Phil& 1,1:11111 1.11% pl MI(1111:4 1:5 pi.1 con'
1:1,1(1 lc it.tc 110II-IW,111 ,ehochc ,u

%%Inch pc: cpel)(111 HP' ed' teat It M the 0% I./ ,Igl.
1.: !Hittite ,i11,1111,. 119:0 )10 Itqlebol, %%(.11. ii i ucircd I.) 1.:111 11111\ (.1 011,1, 11111'11'd )11
he /Ale. tttl,, ic,cng nit!. I 111::1, te..I.(t In the pnhhr Se11111.1,, and III

n it ti) 1:1(11 (.101-...( W10411111

II I, 111)i con, 111.0 f.:1(1 1;1;i 1111(14.11),)1, carefitth to :1%1)hl (4)11)Thi)iti,e:11
pa:III»; of mieenchtielutl, acrd -the-b()arci suhsicl of parochial (.1)(4)... Each
-.late attempted to alentify and ,eptitate the "tpligion, and ",eculai" component,
of the cducatitinal poves., in those The, effort, proVed unavailing. "l'he
mule the st,,,ve to escape dm pit cf outright Iniancial -.import of the ieligilm,
.ctivity cf sect, maintaining shools, the mole the ,talc became timed in the
entanglement of church anti :tate .11rough min audit,, the 116elihnocl ct
vont inottl metire for increased aid, and intemined politica! do acs, of 11.11g1011,

aribnyv(1 :11;:11,10 euell oll1,1' in the (.OW11111:11 civic' the government
budget.

Thum cc 'aorta:int cf state aid po,e, it chletiona. cl tim,1 not foster a particular
religion or met of religion-, or "primarily" give Imatienil ,noted tc ieligion
genet:ilk , but in ,eeking to, (11% orce the secular nom the whom:, aspet, of the
Itenetielaries the ttrigi not .111(1111v vultItligle c. %%hat
lctst!co White, di,,enting, characterized a, the iu,eluhlc parado% for the State
:11)(1 the pat ochial ,chuol,. The State eannot finance secular in,truction if it permits
whom to be taught in the SaIllt. (.111,,rOolil: but if it eactm a promise ''.. it teligion
not be mo taught --a proitn,t i ice mehliol and it, tachlis are quite m on IIii,
Ithod ) Island] record able to gi%(' -and enrol..., it, rl im then entangled in the

'no entanglement' aspect of the Coml.:, F.-ambit-I oeIt ('lame Juri,prialence."
Even Justice While, however, vc0111(1 ltaNe iellaualed the Pennsylvmila ease f.)1) a
!rut I() determine the truth of the allegation in the complaint that in fact there t,
"blending of sectarian and merular iie,t ruction," III %%111(11 case there %ould he an
unand 'tinancing cf religion, instruction by the' Stale "

'rho opinion of the Chief Justice, for the rest of the Court, i, lia,ed rather on a
"conflict of functions [that] inhere, in the mmtem." Tin sy,tetil i, "dedicated to
roaring children in a particular faith," mo that "the potential for impermissible
festering of religion i, present." '!rite (earl hilt mats -.peaking of muli,1(114,41
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teat her-. Sunil irly with the Penn,y1Vanitt program 4 if "purchase of ,or%lee,",
the ('curt ; ;a, impressed by inherent dangers. '-riu, government ca,li grant, before

ti, INS provide no hats for predict mg that comprehensive measure, of ,tiza eillance
and cont ruts will not follow.'

The C'ourt', ()pinion doe, not e mtainindeed It disavow, :any neat ((manilla
for (fete' muting the line of tinvon-t it tit yortlity in the are t of public aid 0, church-

onchi,ion, and m11,14 1w ba,(4(1 on the Court's analysis,
the hiaguage and ,putt of the opinions, and the explanations giv4in of related
precedeat

The t'ourt, analy-1, i, to term, of three "cumulative criteria"- "Fir,t, the
i!lt1111. :I111-4 have i:4 it IVgi,l'Itl`T purpose. sei-orl, its princip tl or primary
ell 4ct nel,t 1,44' mu.' that neither advanee, nor inhibit, religion [citing language in
the 4.1/14n case), finally, the statute inti,t not fo,ter 'an excessive government
entanglement with religion' [citing the

( hi Tile -core of purpo-e, the statute, were not vulnerable, for they were intended
to mill ewe the quality of ,eculr edit moo. ()i the ,core of primary effect, the
Coma foraid it utotece,,:try to decide the iy pint beyond observing that the

recognized the need for precaution, to to tr.' it44( the ,eparation of religion,
and ,ecalar act ivitie- as beneficiaries of lirigrtin, of oil he aid. The Court pa-,ed,
then, 14) the criterion of entanglement. Under tin, criterion the Court managed to
44:4-1(1( r the severt,I policies that underlie the non-(4,tablishinput guarantee,
nethly voluntiti,111, neutrality as between religio is or between religion and
non-religion, and avoidance of undue involvement of the state in the affair- of a
church, and of churches in the affairs of the state. The emphasis is on neutrality
and the 1-4441144 of itivolv44inent. The two ale merged in this :statement by the Chief
J11,tiee. "Here {(11,1ingui,l'ilig It'utz on exemption from + aal we are confront:al wit
,iicee,-iye and very likely permanent annual appropr ttions which benefit rola-
tRel few rnlieiou, g rip, '

'11,0 ,Limit of the opinion, if it can be put conei,el \ . is that the line ,I.ould he
lield ;there it ha, been traditionally drawn. "114'e have no long history of state
aid to church-related educational m,tituhon, colon.trable to 200 years of tax
\ 1110l011 for 011111.11N. Indeed, the slate program, before u, today represent

,Icneiiiing of an innovation (.111,tie Brennan'., coneurrnig opinion mplia,ized
the' cc,n,t alit tonal tradition in the :,titte, iv, well as on the national level agam,t
public -Iii),H;(4-4 to church-related .chool,. Justice Ionian stressed the danger to
riligion from depondenee on governmental aid, a threat as much in the baek-
ground of the bent .Nnieticlinent a, the cognate threat of intertm)(Idling by chinches
in gON ernmontal proce,,es ) The court \yams against the "momentum" and
"do:\ ohill thrust" that me set in !notion a nicer -ion that goes to the "verge
paiticTil 4,1y in a !bid whore pres,iirc,, if %ielded to, cai" be expected to mount.

Neyhere i, there explicit encouragement or suggestion that is some different
ft yin t11+ aid to church-related education could be upheld. The concluding passage
In the oijnion ,(.(an, designed to encourage, on the contrar\-, %wit...tell:nice by
church-1 4)1:114)(1 school,, ''The ',writ and benefit, of these ;4.chool,, however, are
not the before 11, in t14(4,(4 case,. The sole que,tion is whether state :aid to
the,( --hook can lie squaled with the tlietates of the Iteligion
our -4N-tent the (inure ha, been made that Government is to lie entirely excluded
from +he arc a of religious instruction and eloirche, excluded from the affairs of
go%-(41 4.)lient The ('on, (Ituution (Jeerer:- that religion nov4 be a pri\-ate matter for
the individual, the family, and the in,titution, of prival,) choice, and that while
seine involvement mid entanglement is 'mailable, line, must he draNNI1 " The
Clint , itntional lines :ire drawn in lhe,e case-, &lib( rately, in a 110h-"111:10% at IN it"

Tenon v. llichror':-..on .) to 4, the federal con,truction grant program
for college- and Atli the qualification that the tiroluhition on 11-e of
the con-tructed fa(414:le, for ,ectarian in,triietion or Nvor-hip or in connection
wit!: an divinity--client program must extend through the life of the facila ie,.
For the majority, the Chief .111,1 it dislirgui-lied the ea,e, involving elementary
mind high ..,41100k, the ground of a difference in loincipal or primary effect of
the program, and in the extent of entanejeliv.iit.,

The r4)()4ord di,(144,(4(1 no evidence that the four ehurch-affiliated institui ions in
the (a-c impo,441 .(41igien, restriction, required attendance at

activitie,, compelled olimlioner 1) doetrhies or dogma of at faith, or
i)liglif to indoctrinate or to pio-elytize. If such a pattern were
a eli.,11enie eioil he made to I he :wire:104m of the fedral statute. On the tsite
of ntaglement, the Court p4 inled out that univer,ity education i, characterist 1-



455

cull marked by erit I, al internal in*clectual standards and the relative independ-ence ,.1 mini of the students With a different from the ehurch-affihatedschool, ttith a more religiously d verse student body and faculty, there is less
need for intensive gii% ernment al surveillance to determine whether government
aid is supporting religious activities. However, the facilities furnished are non-idetviogical and the aid is not continuing but on a one-time, single-purpose basis.

No one of these three factors standing al, nu is necessarily cunt rolling, cumula-
tnel all of them shape a narrow and 1,note 1 relationship with government whichinvolves fewer and less significant comm s''' than the state plans in the school
eases. The absence of "religious aggrakat ion on this matter in the kffitical prices,
may posMly be explained "by the character and diversity of the recipient collegesand Id% ersitliss and the absence of an intimate continuing relationship ordependency bet ween government and religiously affiliated institutions" In fact,it was stated during the debates on the bill in the Senate that of all colleges and
universities 743 were public, 51:3 pnvati nonsectarian, and 842 sectarian. 109Cong. Rec. 19495. The spread of benefit tries is reminiscent of the point madein ti alz on tax exemption, and cont sts ividl with the concentration of bene-ficiaries of state special school-aid pit grans, where the vast majority in the class
of new beneficiaries are enrolled in s ;hools affiliated with certain churches.

Policies of the Religion Clauses and .7andards to Vindicate Them.The fore,oing
analysis and resume of decisions has 'effected certain basic policies embodied int he religion clauses of the Constitutii h. These may be succinctly stated as vol-
untarism, official neutrality, and the sod- Caesar principle, avoidance of undue
involvement of the churches in the state and of the s:ate in the churches. Eachof these policies has a kind of delusive simplicity about ,t. As was said by Jusrccltarlan, concurring in Matz v. Th., 1. 0,amission, 397 J.S. 664, 694 (1970), "Ithink it relevant to face up to the fact that it is far ea: r to agree on the purposethat underlies the First Amendment's Establishment and Free Exercise Clausesthan * , obtain agreement on the standards that should govern their application.W'iat is at stake as a matter of poll( v is preventing that kind and degree of
g ivernment involvement in religious life that, as history teaches us, is apt toid to strife and frequently strain a political system to the breaking point. Two
requirements frequently articulated amid applie I in our cases for achieving thisgoal are 'neutrality' and 'voluntarism' (citin; Goldberg, J., in the Schempp
case, 374 U.S. 203, 303, and Engel v. Vitale, 3:d U.S. 421).

Voluntarism of religious belief and practice is a policy embodied in both the
free-exercise and establishment clause.. The more egregious forms o; state inter-vention to advance or inhibit religion would at once run afoul of this guarantee.It would forbid alike a requirement or a prohibition of church attendance. Vol-
untarism includes the policy of religi ,us pluralism, respect for a diversity of sectsand beliefs. And yet the fostering o' pluralism by the state does not necessarily
mean that such a measure is consi tent with the First Amendment, as, for ex-ample, if a state, cateerned over tne concentration of church membership in afew sects, were to offer a bonus to new scents as they attracted more members.
Here the fostering of pluralism would obvt,usly clash with the co-ordinate eon-titutional policy of neutrality.

Neutrahly is a concept of noto.ious subti ty, like equality or equal treatment,with which it is clot ely allied. In considering whether the state is aeting non-neutrall, it is essential to be clear about what activities or institutions are beingcom,:ared. Neutrality s like a prism, through which an object may take on
different appearances depending on how the prism is held to the eye of the observer.To take a homely example, suppose that a state requires a formal ceremony of
all who seek to be married, and that it maintains at public expense a free publicservice to that end. Some eoulde. are obliged by religious conviction to eschew a
civil ceremony and exchange their vows in church before a minister. This form ofceremony satisfies the legal requirement. Must, or inns, the stab compensate
the minister or reimburse the colIpli for the extense involved? Is it non-neutral todo otherwise? The rinser mazy depend on how we view the comparability of the
two ceremonies. Is the church wedding simply the equivalent of this civil wsddilgwith something added, or is it different enough to conclude that the aid given toreligion is not a form of neutrality? Seppose that :n a high school public- speaking
Blass the pupils are required to memorize a rec to a passag of their choice that
has particularly impressed them by its loft mess of spirit. Some choose a speech ofLincoln. others the Lord's prayer. Would a disqualification of a prayer be non-
nentral The answer may depend on how the prayer ts viewed, whether as equiva-lent to a noble secular address or as essentimolv different because of the devil ional

S:1-45:1.- 72 pt. 2 n
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or 1 it Ilall,tle C u11111(11.'llt it' depend in 111111 (al the at nu,:ollei.. of the
dell% err .

In comparing- pulolic and parochial -chool- the' 00111 found 811 o--.11thil
int; 1iI t,itu r the Court fonlid an t.,-.1111:11 -iiiiilarit If.

1. -ounetil -fume public are in actual top/otion ,c(larlan
then ;otc-eitu.. it of 11 'itelual-. the !itied% mouth] 10111 i,r bo no; the - iltrirnii o{
ut%om( rib chili' (1 ,(11(o( I, hurt tiio COUPV111)11 of the 0.11:11t:.,Ii' in icadt-

m-t- the ('ou -e -twee-4111h rttlll to -1 ( et to tile e\cill-con of
I )01"a inoan laologt f:(1 n the m Inch ma, held une(at-111111«otial a- a

;(4:,11,(11 of the -Ia'olihtualit Epp: r.nfo .111,-a .311.; U.S '17
Thir(.1, a farther oilipleat% in 1110 concept of neutralit% conuAt

parochial -rho( ol education. (', nipati-on tun -t he 111:1:i" not 'all% beta eon teligion-
miented and 11,1n-m1:41 In- tot u' life, but iiettt(-11 the 3(1 it it 1(. and in-tout um- of
tlitfm ent itltgwn, group-. If, for example. -tipp(ort weir gut (.11 to eliuth-1( latcd
chuol tho.lo sect- I 'rut 0r. (1(octlinally and an' rally (oppo-td to the of reli-

gion- and "-I-eniar" elm-04(.11 could complain that 0, to them the -iip:Hort ma-
non neutral., Iteligoolt, educatam, they could argue. eonuluetcd It, them in
Sunday - shook, and to the extent, that the religion- uuniponont of education
,upported by ant t( pa((chlal -upport is likemi-e flue' to the Sundot
,hool, of Ow a- oniI 1.1111, mho C(111t( .41 for ,tate suppori m the political
"rola arras- sect :tau in-t doet rarill%- and in,titittionail each in the name of
neutrality. ;ire led at this point to the policy of mutual avoidance of undue
in%-(11%entent of church and ate

-..,irotelartc«,f invoiceineal in each other's affair, i- a tplaraliten I if both
religion, and political integrity. The Fir-t reflect, hot II (.1(41.(.1,-(1n.,

concern fur the puolitical poe-- .h trial hart Eduard -' fur the religion-- in
Eduard -' The Garden at t he warned of the danget' if the %%ilder-
lie-- of the -tate were to vale the garden of the church.

I7ndu nvolrum nt. or utlangientint, may lake the form of -nr%-eillancr by g()% ern-
mein, niterinethIling by church or -tat( in (led-ion-making by the other,, of
imolement of the -ect- in the political prose,- a, a concomitant, of go /N erntnental
invoheinent in the domain of religion " . government invol%ement. chile
neutral, nifty be -0 direct or in -Itch degree a, to Nig litkr a rt,k of politicizing
religion. (I lar1:19, 3_ in Iraq: v. Tax Commbs,cion, 397 U S. Mit, (195).

Of sour( religion- belief, do inflnotice attitude, and petition- in the political
proce,,, whether concernibg abortion or ob,cenity or di%(urce. l'ublic aid to church-
related edlici.tion, h(owever. pre -tut, the problem in a purl with-sly acute and coin--
pounded form. Here me are dealing with political invol%-rtnent (a) on an instito-
!fond ba-i,, %%here a church seek- to ,ccure public aid for the very functioning of
the religion- in,titut ion it-elf, and not merely to a(1%-ane It po-it ion on an issue of
public policy on which a religion ha- -omethIllg "(levant to ny: lb) %%here the
political fora, is centered on the religiouq (sectarian) ut-pect directly and ever-
mhelininglv, not ha.' lentall or collaterally, (c) %%here the sect- theta -elves trill
he in political eoallit becuti-e of their doetrmal diffeicne-, and where, if
-iwport i, gi%en, the in-tit ut ionally di% 1-tve beonn- a kind
that i, ongoing and calculatel e-ralat. Of tour -o have
tight- of expre ssion, he,( are not alay, identical with tho-e of ot 11(8 gti,111r,
T1111,, in the political arena, a pat-Ili-1 party mould clearly be legitimat, but the
same could not be -aid of the Quaker party.

It i- \1. to recall hots the criteria of neutrality and non-imoINertient
have been applied, its turn, to' !input v-tax exemiao», federal building ,111)-1(11e-
ito and fit so doing one can appic(:11
the highly -en,iti%-e coon-rn of the Court for the policie- of Tient:alit and non-
entliittlement, and tin- di-cerning practical approach the Court ha- taken in
different tat ing I he

in (,111(r to efiCettl:11( 1110,1. C(111,i lillt In 0.1111 bas c:tniilipti
II.U.1,1;11;tot from the point of riett of purpose and of rljrl. I,.ueh 0011 0 I: m iii

:tea be found lo have an illegiliniate ptirpo-e. It en -choo/ in %'r- Writ
de-igned to -erne the (ducat ional purpo-e of c dung ant atn0o-plier v

ael humility in the A law that requited belief it ("cod a, 0 ',quilt ion
of holding ,late wa, doubtless enacted ill (order to hell) iisure hone -t ;nut
faithful civil ',et% ani-; of de -pile 11, plat-eworilly purpo,p it mut- tided
unconottutional. Torras() v Walk i :4;7 (191i1). 'rho. more emend
tin( -t am, in tiao-t ea -e -, 1, %%het her a legitimate pin po,( I, being :wham ed
throng!, inea.iire, that prodliwe or reroure illcriliucte itrutN. 'nth orpi, ace
Ihn.v ilitit the of the guarantce-: 111111111,111,,
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:ten isthe-board payments to the church-related schools in proportion to t he
ninnber of students enrolled in each. Such a plan would stand no more firmly, to
understate the point, than those held unconstitutional

A voucher plan providing for limited grants would simply he a variation in form.
But a voucher plan as conceived by some proponents of new departures in educa-
tion would provide total-cost grants per pupil that would enable a family to broad-
en its range of choice to include a variety of educational enterprises, old and new.
Such a full-payment plan, whereby a voucher wwoe, be usable at public, privatt ,
church-related, cooperative, and other experimental kinds of schools, might be
viewed as a measure whose principal impact would not be on church-related schools
but on a significantly wider constituency. In this respect a full-cost voucher plan
would differ in its effects from direct subsidies or fiscal supplements to families for
non-public salmi educat:on. The plan might he regarded as containing safeguards
of neutrality and non-involvement akin to those in tax exemptions applicable
broadly to charitable and philanthropic institutions, including those having affilia-
tions with a wide spectrum of religious groups.

There would he a certain irony in sustaining a full-cost voucher plan that in-
cluded church-related schools while holding invalid systems of merely partial aid;
but the perimeters of the plan, affecting its scope and character, would he dif-
ferent. The focus of the polit: al issue would not he on support of religious school;,
greater diffusion of benefits among a broad constituency, as with tax exemptions
and grants to universities, would mean diluting the risk of "religious gerrymaneer-
ing" against which Justice Harlan warned

I am by no means confident that a full-scale comprehensive voucher plan would
he valid. I only suggest that constitutionally it holds grew r promise than a pro-
gram of modest but not self-limiting grants to pupils that would produce the same
effects under the present pattern of education as those to the institutions them-
selves, held to he unconstitutional.

Whether a voucher system would entail, as a corollary, non-preferential prac-
tices and other condition3 on church-related schools is considered at a later point.

Tax deductions and credits.Deductions and credits against income taxes for
part or all of the costs of non-public school tuition and related expenses raise sitni-
lar questions of neutrality, generality, and involvement. A large measure of dis-
cretion rests with the legislature in determining the definition of net income for
tax purposes, but deductions and credits are not outside the sphere of constitutional
constraints; surely a deduction for contributions only if made to a Protestant
church would be clearly beyond the pale. Like grants to pupils or families, dedue-
hou or credits avoid some problems of administrative entanglement, but again at
the cost of indirectly furnishing aid to the ti;tal enterprise of a religiously affiliated
school. As in the case of tuition grants, the problem might be mitigated by the
breadth and scope of the interests that would benefit.

Thus, for example, contributions to churches are included in charitable deduc-
tions; they fall %,ithin the broad contours of the category. A deduction or credit
for expenses of non-public school attendance would not, in my judgment, stand
on surer ground that grants to pupils or families for that purpose. The similarity
is underscored when we consider what would probably be a neenssary corollary,
in economic fairness, to deductions or credits, namely, a form of negative tax or
payment, to those whose incomes are below the line at which a deduction or
credit would have an opportunity to attach.

Breadth and generality, diffusion or benefits and dilution of political-religious
entanglements, might be secured by extending the deduction or credit (and ancil-
lary payments) to a ide range of expenses incurred on behalf of a child's edura-
6)1131 cultural, and physical development, e g., expenses for extracurricular
instruction, including religious instruction, books, athletic lessons, etc. Of course
the ultimate point 'in the spectrum would be simply an increase in tax allowances
for children, perhaps gt :red inversely to the gross income of the parent.

Preferential or exclusionary poll( les of schools. ---If sonar form of tuition grants or
tax credits were attempted, what 1:otild he the consequenees for the internal
policies and praetices of non-publie schools? The giving of governmental financial
support would alter the "private" character of the schools, at least in slowo
respects, for purposes of bringing them under the com.traints of the 13111 of Rights
applicable to p wernta( nt itself. This result would moat clearly fidlo with
respect to discriminati. n in admissions or employment based on race, color, or
oat tonal origin. Justice Douglas, in his dissent in Lemon v. Kurtzman, pointed
oat (n. 17) t hat "Grants to st udents in the context of the i.roblems of desegr Igated
public schools have without exception been stricken down as tools of the forbidden
discrimination." (Citations omitted.)
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Religious preferences or discrimination in church-relate schools presents amore subtle question. Racial discrimination or segregation is repugnant to ournational policy, while religious separatism is an aspect of the pluralism that is
part of our tradition. And yet the problem remains of the extent to which govern-ment may give support to institutions that exclude or discriminate on religiouslines. The question was faced by Judge Coffin in the three-judge court in the
Rhode Island cage. His opinion, which ruled the act unconstitutional, was quotedwith approval by Justice Brennan: "Applying these standards [equal protection
to parochial schools might well restrict their ability to discriminate in admissions

... and in hiring and firing of teachers. At some point the school bemires
'public' for more purposes than the Chruch would wish. At that point, the Churchmay justifiably feel that its victory on the Establishment Clause has meantabandonment of the Free Exercise Clause." (Quoted from 316 F. Stipp., at121-122.)

Judge Ilastie, dissenting in the three-judge court in the Pennsylvania case (aposition upheld by the Supreme Court) went even further, suggesting that the
necessary degree of constraint on church-related schools would make the programof aid itself unconstitutional: "Yet, once the state joins in financing such educa-
tion, Hi( mandated equalitarian position of the state oust result in state imoosi-thm of strictly non-discriminatory admission standards consistent with publicduty, whatever sacrifice of approl.riate religious objectives may result. I cannotsquare such state intrusion into religious affairs with the concept of separationof church and state which the First Amemudent implements." (310 F.S. at i2).Moreover, Justice White, although favoring the validity of the PennsyRaniaand Rhode Island statutes, adverted to the situation "if the evidence in any of
these cases showed that any of the involved schools restricted entry on racial or
religious grounds or required all students gaining admission to receive instructionin the tenets of a particular faith. For myself, ifsuch proof were made, the legisla-tion would to that extent be unconstitutional."

In the context of grants to pupils or tax credits, perhaps these questions of equal
protection would be mitigated, like the question of the basic validity of suchplans, as the breadth of the plans increased, so that as practical freedom of choiceincreased, the effect of internal preferential policies would be diluted. But theproblem is a serious one, and mar give pause to the proponents of aid, as itto the judges who have been quoted.

APPENDIX

We have been asked to consider specifically certain state and federal legislative
plans, all drafted before the decisions of Jtaw 28, 1971.

The plans fall into two categories. giants to families and tax credits.In the first, category are measures in Illinois, Maryland, Vermont,, and theHouse of Representatives.
The Illinois bill (S.B 1195) provides for grants to low-income families, limitedin use to education in secular subjects and activities. Supervision is to be rulerI he Superintendent, of Public Instruction. The difference from the invalid "pur-chase of secular services" plans is, in my Judgment, merely formal. The ease forvalidity would lie stronger as the ambit of grants to families was enlarged.
The Marynd hill (ch. 7) provides for scholarships to non - public schools, geared

in amount. i,,versel- to parental income. A voucher system is employed Openenrollment is Mandated, except for pre:ercnce to students presently en. ohed.Presumably no nth,- vonsaaints on religions practies in the schools an con-
templated. The plan appears vulnerable in the same way as the Illinois plan.The luirn of general aid is substituted for that of " secular" instruction,, but the
dilemma remains.

The Vermont measure (No. 114) provides for state aid to towns and schooldistricts, available for non-public as well as public schools. The aid is for trans-
portation, advanced instruction, supervision and teachers' salaries, limited tosecular subjects, The plan appears to be invalid except for transpolation of
pupils

H.R. 124 provides for per -pupil grants to parents for education or to public
school districts. The plan appears invalid under the prineiples already dismissed.Ia the secosid eategigy are the Mgmesoi a plan and li.lt 1057.

The Minnesota plan (ch. 944) pr.,; ides for a limited lax credit for expenditures
on tuition, fees, and lextbool.. in non-public schools, with a pravision for grants
01 low-income parents where the crdil a,. unavailiog. As set forth in the ((arguing
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inemorand.um a tax credit plan film- :dolt' of bieqc constitutional oblectnoe. of
politial-ielignius entanglement mile, pet hap,, the ciedit i. extended 1,i, a
broader iiinge of expenditure. for the child', intellectual and nun al clexellipment

11.1: 1067 pi ovate. for it tax deduction for expenditures at non-pubhe
The: plan is vulnerable in the same way a a tax credit, with the added object Pin
that a deduction, unlike a cieditc beemn, mow xaliti,l as the taxpayer's bracket
grows higher.

Ire there any que-stion,?
('unable.
CON 111LE. .N1r. apart from the ati N011 1(`11 111('

if there i, any on,titutional di,tinction between refundable and the
nonrefinnlable for the tax credit that i,,tifrg,e,ted by thi.
hill? Do o11 nee anything mone ohjectior..thle on.titutionally if the
$201) 1, made available to e%erone reg,adle, or x%Itethe or not they
paid a tax?

Mr. Exxt.-,. I :.aid itt -,tatentent that thin of tour,(' favor, in a
%%ealthier elan,, tho,e who liaN-e money, and %%ork:-, again,'

the poor parent:. who may have to -Tend money. little' a- they 11111.

11;1%-e. to -end their children to a religion, -.clam!, nut would not get
the betiefil. We think that that i, a de; ial of the equal protection of
the 1:t%%,. That would fall unequally.

Mr- ('o\ kitt.E. You think it i, le, objectionable on,titutionall to
have a refundable credit?

Oar po.ition i, that under (vial protection of I he
la%u- - haul'! 1%.11111(101)1e 1.%111 t1101101 that might calt,e more
public fund, to go to parent. of children in reli!riott, chool, which
we are fundamentally (paned to.

Mr. 'ox toll:. Thank von, Mr. Chairman.
\Ir. 1 3unii.E. Are thene further que-tion-s?
\Jr. Gibbon,.
Mr (*wino Ir. Eton,. I (1011't I:110%% of ;M that i (1111.10

1111"('' 111 Illy office that ha, c ated more nui than ill:. only,. II
the Bay]; gun control hill.. I get an equal amount of mail on thin
and 1 he I3ayI1 bill. It ha, been a long time -ince I -inched the hi,tory
of the adoption or thy sir -t amendment.

-1, I to retail, n h.tt %% a, l'appening in Virginia about the tinge

the ;1(101):011 1, tXIII'11\' what 1, 1/1'01)0,141 to lir
(10110:11(1'0'. A111 I corrert in that?

and in lite Virrillia 101 ; (..I; .411....(1 in the

ar()11 "pinion.; for example, the Mil: cane, xthigh I urged in the
Supreme ('ourt. \Ir. .111,tice 1)ou,,Itt, in hi, di -.-citing opinion

laid out that whole Iti.tor-. I looked in it conatn, do..n on tile piton,
thi-. morning.

Nol to take up the time of the committee. but %cry -*mild,. %%hen it
%%a, propo,ed that 8 tax be plac,41 upon citizen,. they could de:-ignate
the religion, organization to %viticit it v. mild go. %% hich chr,lian nett,

did 1101 ()11(14111)1;dr anything el,e at that time and they .aid
in tla ah,ence of dr,ignation %%oitid then 170 1011101 to
an educational in,litittion. The- reated a tremendous. furor in the

Legi.ial tire'.
A- a 1.-.111I of that furor. and Nladi,on', retinal...trance which V a-

ritton at that thi, w a, defeated tt, contrary to the
piniplc, upon %%Inch thi, country w a-. fonlided, that hit' r,oparation
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Of don% b and "tate "linuld be ilaintained by
Gmernme noneY to a Y

Mr. n BO I recall. Patrick Ilenry %%0, the author of thatlegidation.
Mr. Exxi,. Ye,. Patrick IfPnry wa, on the proponent,' "ide of

that legi,lation %%Hell %%a; defeated largely a, 0 re,ult (1. Nfadi,on.,
po,it ion.

Me. Glili0N`4. 1-n't that the gene.i, of the fir,t amendment?
Mr. Exst,.
Mr. GinnoN,. I,n't that particular piece of 4,0-,littive activity

the trenc,i. of our fir,t amendment?
ENNIs. Ye..., the Virginia experience i, what finally resultedin the fir,t amendment. When the Con,titution wa, adopted in 1789.

Virginia and New York and NIas,achu-;etts almo,t failed to adopt
the Con,titution beatt,e it did not have attached to it the,,e limita-
tion, upon the new. Government, upon Con<Yre,:(.. In my State of New
York, for example. I think the vote in the adopting, convention %va,30 to 27. The Con,titution was barely adopted and the only relt,on
it wa, adopted i, becan,e our Founding Father, a,,ured the S ,(te
con% ention, Ivhich %vere con,idering the Con,titution that the
Clung the new Con!yre,A would do if the ('on.titution was a.lopted
wit; to adopt a Bill of Right, including., tai, lint amendment.,

Of I our,e. %% hen the ( 'on,titut ion wa, adopted, yin( to theirpronti,e.
the fir,t tin!, that the fir,t Con:ire,, did \VW, pllpo,e the Bill of
Right, ahicli becaie tai, limitation upon the pm% er, of Con:rye-4.Nf. nno,.-(. Now, Nladi,on', retinal...trance.; ill the V1172111:I
Leg,i,lailire are cart ied over in the US. ('on,tit talon.

Mr. ENNis.
Mr, I recall. lie va, the chairman of tla( Conference

Committee of the U.S. llon-e of Repre-entative-; that finally draftedthe fir,t amendment.
Mr. Exm-. That i, correct He was the chairman of tit' committee

(4 the fir,t 'ongre %Odell drafted tlo 'Ill of Right hich, a, adopted.
i- our pre,ent lir,t 10 amen hoent.4.

Mr. Ginnox,. Therefore, in your opinion there could b., no doubt
about the meaning of an e,tahli,hment of rep" ion going hack to the
Virginia ontrovet,y and Nladi,on's particpat,on Ill that, JefTe1'-.011'.
particiinuion?

N11'. E:xt,. I have Ill) doid)' 1(1)0111 tail, 1)111,, Mr. Giboon,z. I ni,t
id! we have a couple of precedent;

Vull can give the (hildren bum., and ion can give them ,ome
that the proponent; of ,ech legi,lat ion ,eized upon :i, a, a ,tigge,t
that if you don't give the tax money to the ,ehool, but ,omehom give
it to the parent that you might fall und(r the biv:in<, ca,e or the ft celunch that you are giving it to the children nod you are not
giving it to a reli(iioa intituaon. We feel rea,onahly confident that
in view of the Supreme Coen', deci-ion in the Kurt:man c0,. that
kind of approach %%ill not ,(and constitutional analy,i, and that
giving money to a parent directly related to a payment of money
%vhich the !Hirer! ha; made to a religion, ht,titution i, ,tipport of
the religiou, in .1Iltion.

We think that alai, C011(rre. ,11011111 11.01.1"( it and not ;tart going
an engine givin!* Federal fund: to a religion, in,titution which the

no financial aid. no
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Supreme Court will then be required to unwind and with all of the
disappointments an(l refunds and all of these problems, there will be
millions of refunds, it will be a terrible mess, really, to undo,

Mr. GIBBONS. Thank you very much.
Mr. BURKE. Are there further questions?
Mr. CAREY. Mr, Chairman.
Mr. BURKE. Mr, Carey.
Mr. CAREY. Thank you, Mr. Chairman.
If I have any reaction at this time of your testimony, which is very

persuasive, it is that I am a little disappointed that you regard the
issue as susceptible to such simplistic resolution.

For instance, in the colloquy just concluded, you say that this
bill would give aid to religious institutions. I should think you would
want to correct that. There is nothing in this bill which gives aid to
religious institutions per se. Is that correct?

Mr. ENNIS. Milt is correct.
Mr. CAREY. Would you stand corrected on that point?
Mr. ENNIS. Yes, Mr. Carey. Perhaps I was making a lawyer's

argument. We think that paying $200 to a parent because the parent
has peid that n"ich in tuition to a religious school is aid to the in-
stitution, but there is no suggestion in the bill to give it directly to the
school.

Mr. CAREY. I think it is important that we do these things because,
front my experience in dealing with the Elementary and Secondary
Education Act, going back to 1960, we have had a long-standing
travail of trying to find a constitutional vehicle for some forms of aid
to children both in public and nonpublic schools. This does not admit
to a simple solution because it is a constitutional question of grave
consequence. I do think you will agree, however, having been in the
Solicitor General's office yourself--

Mr. ENNIS. Yes, I was many 7-ears ego,
Mr. CAREY., When was that?
Mr. ENNIS. 1937 and 1938.
Mr. CAREY. Let us say that you had some gripping legal problems

at that time.
Mr. ENNIS. I was in the Department of Justice for years, all (luring

World War II. I handled all the evacuation of the Japanese from the
West Coast, a great variety of constitutional questions.

Mr. CAREY. I respect your scholarship in that regard.
My second disappointment is that you show no sensitivity to the

plight of a parent wl has an acknowledged and I believe a legally
constituted right to send his child to any institution meeting the
standards imposed by the States. A parent has the right to enroll his
child in it public, nonpublic, independent, pr'vate, or an Amish Com-
munity School, win, tever it may be.

I hope you would agree that this right is clearly identified in the
Constitution.

Mr. ENNIS. Yes, sir. Nly own parents exercised it and sent me to
the Benedictine Fathers at an expense. They were not wealthy
people. I have a great deal of sympathy with it. I am unable to have
constitutional sympathy.

Mr. CAREY. The Constitution is not a cold-blodth, .ocument.
The Constitution is a living 'ocuirent. With all due respect to the
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colloquy bet iveen you and my colleague, let us agree on the point
that the Constitution does not mention the ivord "education" in the
first amendment; or in any other section. Is there any \cording in the
Constitution which specifically mentions the word "education"?

Mir. 14:N.7,as. That is correct, Mr., Carey.
Mr. CAREY. So it is in the body of interpretative law built up by

court decisions since the first cases were brought up in the court on
questions of establishment of freedom of religion. We have to say
there is no clearcut deficition which will aid us totally in the resolution
of this question,, even if we examine the Nladison, Patrick Henry or
Jefferson debates at that time.

I think you will agree that the only schools in existence at that time
were the so-called church related or confessional schools. There were
not any public schools. Isn't that correct?

Mr. ENNIS. Unless there were a few obscure exceptions. I think
basically that is true, Mr. Carey, yes.

Mr. CAREY. So there could not have been in the minds of the
drafters of the first amendment, any attempt on a public policy or
constitutional basis to give us a legal bedrock foundation iihich
would aid us in the resolution of today's question.

Mr..ENsis. This is the difficulty question.
Mr. CAREY. This is the perplexing question.
Mr. ENms. Wilt her the religious chitiacter of the schools is the

important factor rather than the education.
Mr. ('AREY. As to the body of law which the courts have given us,

is it not true that where the courts have found the existence of a
clear-cut constitutional right, be it a right to employment, a right to
housing, or a right to public accommodation, the courts have labored
most earnestly to make sure there is no substantial burden placed
upon that right?

I have in inimi the Scherbert v., Verner case in which the individual
involved was deprived of certain unemployment compensation
benefits because 'he job offered would have required employment
during a day of the week she set aside for her religious observance.

The court stated that since she had a right to compensation there
could not be a burden placed on that right.

Mr. ENNis. That is right.
Mr. ('AREY. Can you tell me if you have a clear-cut right to sena

your child to a school of your choice, any school that meets the
stapdards imposed by the State for compulsory education, and any
school which complies with the current provisions of the Civil Rights
Act regarding nondiscrimination? What happens if you have that
right and lack the means to exdrcise the right? Does the right
extinguish?

Mr. ENNis. I would sity very simply that the right does not include
the right to have the Government fina- dally support your choke,
pair absolute right to send y child to religious school.

Mr. CAREY. So for all intents and purposes, if you have not the
means to exercise your right. the right is a nullity.

Mr. ENsis. It may be, yes. That is true, Mr. Carey,
Mr. CAREY. That is an important point because 1 don't believe,

from my view of the Constitution, that a right can be extinguished in
this country for lack of economic means. If we believe that we would
not is the housing bill. We would say:
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1 hate the r,ght to hon -ing but xc ate not g.,n1L. tu.ttpputI 'win ti,I t hax.,
It hccd,u,.(, (.11 have to Inul the Now-cif

have it itg.ht to publie ttan.o( ttatent but nicp :t r going 1,1
haxc to go out and lin(' .,oli looney out,, if to boat d the bu, qua, h...xe

ry:tt in subsidy for job training but sutee It e t, 111,,n ihylot,,/,.
.uppoit 1 he right.

If that was the philo,ophy or country, I could agree NA. 11 It you.
But it seems to ale we labir very strenuously when we a right
to make sure that some form of economic support for that right is
available.

Mr. ENNIS. I agree that government ought to support constitutional
rights unless a specific pro' ision of the Constitution forbits it. We
feel that the first words of the first amendment in this case forbid
what might otherwise be desirable public policy.

Mr. CAREY. I can appreciate that. I have worked mest earnestly
in the past to make sure that we do not do anything to offend the
ironclad principle of separation of chureh an,: state, 1 defend this
principle as strongly as you (10.

I 1001 something to do with the drafting of the textbook loan
provision of ESKA. It was primarily my net that was included in the
compendium of laws. An identically worded statute Ivas subsequent l
passed in New York under the leadership of the late Senator 'William
Farrell and then opheld in the U.S. Supreme Court in the -11Ien
On which side \W, the American Civil Liberties Union in that c.se?

\Ir. Exxis. We opposed the textbook law.
C.tREY. You were wrong,

Mr. ENN1:,. We were On the losing side on that constitutional
question.

Air. CAREY. I..et's hope that you and I can look forward to another
at' venture in the Supreme Court when again we have another contest
on a Lill of this kind. 1 hope we will have the same result.

\Ir. ENNis. Well, we will see.
CAREY. Thank you, Air., Chairman.
BunRE. Are there firther questions?

I would just like to sk you, \Ir. Ennis. outside of the constitutiodal
questions I think the big problem that this committee is faced with,
and w1601 faces ne Nation; is tin' closing down of these private
schools. There are over 5 ninon in private schools throughout the
Nation. They are closing at the rat. of almost one a day. If they all
close down just how are' we going to handle the situation?

Mr. Its.NNis. \Yell; t he reii!rious and private schools hay e no of .eral ion
to continue and we will handle them in the public schools.

For example, the Now York State ('onunission, so-called Floisc-
mann C'ommission projected that by -1980 55 id'eetil or I he
Catholic elementary ..c1 tols will have' closed and their pupils NVin be
shifted to the public school sy;tem. They will he in the public school
system and the t a payers will pay for it.

\Ir. BURKE. What axpa ers?
EYNts. I pay real estate inv..; ill New Fork eily. I will pat

fur it in that capacity. I pay a city income tax. I will pay for it in Ito t
capaeny. I pay a State income tax. I w ill pay it in that capacity. I

nay a Federal income tax. Various funds oral he llz,M1 to support the
increased enrollment in the public schools if the pre,ent projection of
a restriction of private schools continues.



465

For example, I was taught $ years by Sisters of Charity, who
received maybe $20 a month. It is now projected by 1980 vou will
have very few nuns teaching. elementary Catholic schools. Lou will
have lay teachers who will be in the teachers unions and demanding
I he same compensation as public school teachers. These authorities
say that this restriction of religious schools is not going to be aided by
any $200 that Congress might give to parents. It is going. to 11111)1)011
anyhow.

Mr. BURKE. In other woods. the answer of your organization is to
just dump all these problems onto the taxpayer, He will pick it up.
You have no other recommendation to make to solve this problem?

Mr. 14:Ns's. That is correct. We think that the only course consti-
tutionally available to the Congress is to take cam of the children in
the public school system if the parents are not able to support their
children in the religious schools.

Mr., BURKE. I picked up the newspapers from Boston yesterday.
Our tax rate in the city of Boston is up to $196 a thousand. Property
taxes arc the ones that support the schools. Now we have about
40,000 to 42,000 children in the city of Boston who attend private
schools. If those schools were to close during the next 2 years, which
is a probability, it would cost an average of at least a thousand dollars
a student. How do you think the taxpayers and property owners in
the city of Boston can meet that problem?

Mr. Exxis. I think that the real estate tax is an improper base for
it. I think the State of Massachusetts will have to meet it out of
other revenues. That is how I personally feel about it.

Mr. BURKE. They are withholding $52 million from the public
schools of Boston because of the imbalance law up there. I have
been informed by one of the officials of the school department in the
city of Boston that all the public schools in Boston might close down
in November because they have no money. I think that you and your
organization have to come in here with some recommendations
besides quoting your opinion on the Constitution which many people,
disagree with, and tell us how we are going to meet this diaotie
situation which is right with us today and is facing us throngimut
the entire Nation.

Mr. ENNIS. The only answer we can make, Mr. Chairman. is that,
the Constitution forbids one way of meeting it, giving public funds
to religious schools.

BLME. That is your opinion, There are opinions of the other
people equally as competent as you that the legislation before this
committee is constitutional,

Mr. Exxis. If the committee concludes that we will have to re-
solve it in the courts.

BURKE. You have been proven wrong once, so you might be
wrong again.

Mr. ENNIS. Yes. On constitutional matters we have been proven
wrong many more times than once.

BURKE. I wish an organization such as yours would come in
with some recommendations instead of presenting these simplistic
answers that doesn't meet with the nitty-gritty of the problem. The
public schools in Boston are facing a closing down in November of
this year because of lack of funds, and you are saying that we can
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absorb all these 40,000 to 42,000 children in private schools if they
are to close in the next 1 or 2 years when they can't pay the billsfor the public schools that are there now. I don't want to becomequarrelsome with you

Mr. ENNIS. I understand.
Mr. BURKE. I am a little bit tired of reading the papers about

these brilliant attorneys who !orne around with their opinions on the
Constitution but never come in with a recommendation of how tosolve the problem.

Mr. ENNIS. Mr. Chairman, I am certainly wholly sympathetic
with the seriousness of the problems of the public and private elemen-
tary and secondary school systems. It is part of the whole increasing
cost of education. But you must understand that whatever the
final solution is that we have to pay a price for the separation
between church and state. The price we pay for keeping this issue
free from lobbying for public funds for a religious organization, the
price we pay for that is that students may have to be taken into
public schools. This is not a pleasant solution but we feel eventually
it is the only solution.

Mr. BURKE. Thank you for your tea and sympathy.
Are there further questions?
Mr. BYRNES. Mr. Ennis, since you directed most of your attention

to the constitutional aspect, how do you rationalize your conclusion
that a tax credit is unconstitutional in any form, in light of what I
think is a general recognition that a contribution which is directly
church related is permitted to be deductible under our tax code.

Mr. ENNIS. What contribution?
Mr. BYRNES. Contributions to churches. We permit them to be

deductible.
Mr. ENNts. Our charitable tontributions.
Mr. BYRNES. 'I hey are net charitable, they are church related,

educational, religious. I am trying to find some reason as to why that
is constitutional and the tax credit is not.

Where is the distinction? In the bill that I propose, for example,
you don't give a 100-percent tax credit. You .use the tax credit only
to avoid the deduction method which does gave a preference, and a
high preference, to high-income taxpayers. Regardless of that factor,
we have to recognize, I .think, that a deduction has been found ap-
propriate where it is purely a religious contribution, and yet you say
you can't have anything in the form of tax credit.

Have you addressed yourself in your thinking to that problem?
Mr. ENNIS. Mr. Byrnes, it is not a wholly satisfactory answer but

all I can tell you is that in Walz and Kurtzman the Court wrestled
with that problem. I argued before the S'ipreme Court that to exempt
religious institutions from a billion dollars a year of taxes was exactly
the same as taxing church property and directing tax authorities when
they got the money to give it back if it was from a religious institution.
'I he Supreme Court said no, that there is a distinction between not
collecting money, leaving religious institutions alone and not collecting
tax money from them, there is a distinction between that and dipping
into the treasury and giving it back.

Under Waltz and Kurtzman the exemption from taxation is OK,
but giving tax money to religious schools even for purely secular
studies is unconstitutional.



Now, an organization like mine considers the tax credit as giving
money rather than simply giving a traditional exemption to religiousorganizations.

Mr. BYRNES. When you eliminate though from the
Mr. Exxis. You put the right question, it is by no means easy toput it on one side or the other.
Mr. BYRNES. I think there is more of a constitutional question

raised when you are going to give a refund, as is proposed in the Carey
bill, to those who have paid a tuition but who owe taxesif you aregoing to refund, it could be a 100-percent refundthan a situation
which involves a tax credit which then gets you more in the neighbor-hood of a

Mr. ENNIS. Deduction.
Mr. BYRNES (continuing). In a different form. Today we have, and

have had for years, the recognition of the deductibility of contribu-
tions made exclusively for religious purposes.

Mr. ENNIS. You are absolutely correct.
Mr. BYRNES. If we can do that, then why can't we do it in the formof a tax credit, rather than a deduction, because fundamentally youcan have with a tax credit the same effect as with a deduction except

that it does not have the graduation factor cranked in. That is why
some of us believe it is more appropriate to direct it in terms of atax credit than in terms of a deduction, so that we don't crank in this
progressivity which is a bigger benefit to a person with a higher income
tax rate.

Mr, ENNIS. By this fairness you increase the constitutional risk.
Mr. BYRNES. That is what I am asking you; why?
Mr. ENNIS. My position would be that you would increase the

constitutional risk. I know very well that if such legislationpassed the
argument would be made to the Supreme Court of the United Statesthat this falls under Kurtzman, nearer Kurtzman than it is to Wok,and is in effect giving tax funds to the religious schools. That is the
issue.

Mr. BYRNES. Your rationalization is only that it can be argued thatthere is a distinction.
Mr. ENNIS. That is right.
Mr. Brarits. That is all, Mr. Chairman.
Mr. BURKE. Are there further questions?
Mr. GIBBONS. May I ask a question?
Has the constitutionality of religious deductions ever been testedin the U.S. Supreme Court?
Mr. ENNIS. No. But we did test the exemption of religious proper-ties from taxation.
Mr. GIBBONS. But the question of whether or not that provision in

the U.S. Internal Revenue Code as to whether or not a deduction for
religious contributions is an aid to the establishment of religion and in
violation of the first amendment has not been decided.

Mr. ENNIS. That is correct.
Mr. GIBBONS. Has anybody ever attempted to take one of those

cases to the Supreme Court?
Mr. ENNIS. So far as I know, no. I will check that. If I find anything

I will send you a note on it.



Mr, GIBBON:-.., So the questions that \lr. Byrnes raised about com-
paring tax credits with charitable deductions is one that has never
gotten to the Supreme Court so far as we know right now.

Mr, ENNIS. That is right: Mr. Byrnes is resting on the point that if
it has been accepted all this time, that perhaps it will continue to
enjoy that protection.

Ncr, GIBBONS. May I ask another question: How would you ever
get a question like that to the :supreme Court? Have you some in-
hibiting problems in case law?

Exxss. It would be difficult. You know, we have cases *.oing
back to Frothinglitun v, Mellon which indicate that an individual
taxpayer does not have a sufficient standing to raise a question in-
volving. the constitutionality of a tax law. It is a tricky problem. I
think in support of the general position you are making, it is perhaps
one reason that this constitutional deductions of religious contribu-
tions has not been decided because it could not be raised.,

Mr. Gnmoxs. The person who took the deduction was not going
to raise the question and the church was not going to raise the question,

Mr. Exxis. I might, as a taxpayer, file a complaint, and I could
say in it simply that the Internal Revenue Service has supplied me
with information as to what the deductions for religious contributions
are and I calculate that my income tax has been raised by $10 by
that and I object to making in effect a $10 contribution to religious
purposes.

The Federal courts so tr have indicated that that is too insub-
stantial an interest for me to be able to get that constitutional question
decided:

Mr. GIBILONS. I (r011't know whether the court has ever done this
but I know often the court puts off deciding constitutional questions
on all kinds of procedural grounds. That seems to be what they have
done in this case.

Mr. Exits. The court said that it is constitutionally obligated to
avoid constitutional questions if it can. It certainly does not like
to conflict with the determination of the Congress exercising its con-
stitutional authority. If you pass this, you recommend this and the
Congress pusses it, impliedly there is a determination that it is con-
stitutional. The Supreme Court would rather not deal with it unless it
has to.

Mr. Ginnoxs. Thank you.
Mr. BYRNES. Let me add this: I do believe there is some dicta in

the Wok case that does say, although I emphasize it is dicta, that the
deductible aspect is not challengeable as unconstitutional.

I suggest that you might check against the dicta as it related to the
constitutionality of deductions.

Mr. &cgs. It ma3 be. In these cases, as I say, the court has in-
dulged in six or seven hundred pages of opinion since Emma,. I don't
remember whether there was dicta in the Wok, brat I would not be
surprised to find such dicta.

Mr. littnxE. Are there further questions?
Thank you very much, Mr. Ennis, for coming before us. We appreci-

ate your appearance.
Mr. ENNIS. Thank you, Mr. Chairman. I am sorry I have not been

able to contribute any solution to the Boston school problem which
I appreciate is a most serious and troublesome one.
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Mr.- BraKE. If you have any ideas, you come up to Boston, They
would like to hear them,

Mr.. 1:Ns's. Thank you.
Mr BrRKE. Our next witness is August Steinhilber, director of

Federal and congressional relations, National School Boards
Association.

You may identify yourself for the committee and proceed.

STATEMENT OF AUGUST W. STEINHILBER, DIRECTOR, FEDERAL
AND CONGRESSIONAL RELATIONS, NATIONAL SCHOOL BOARDS
ASSOCIATION

Mr. STEIXHILBER. Mr. Chairman, I appreriate appearing before
this Committee only for the second time, although 1 do ht,ve .4onie
friends here. having appeared before the house Committee on &lora-
t ion and Labor many times, Mr. Gibbons having quite a bit to do with
title I formula anti some floor battles I do recall. and Mr. Carey
especially with legislation dealing with handicapped children.

The National School Boards Association is the only major educa-
tion organization representing school board memberswho are in
some areas called school trustees. This is, of course. true in :Massachu-
setts. Throughout the Nation, anproximately 84,000 of these indi-
viduals are association members. These people, in turn. are responsible
for the education of more than 95 percent of all the Nation's public
school children.

Currently marking its 32d year of service, NSBA is a federation of
State school boards associations, with direct local school board
affiliates, constituted to strengthen local lay control of education and
to work for the improvement of education. Most of these school board
members., like yourselves, are elected public officials. Accordingly,
they are politically accountable to their constituents for both educa-
tional policy and fiscal management. As lay unsalaried individuals,
school board members are in a rather unique position of being able to
judge legislative programs, such as Federal General Aid to Education,
purely from the standpoint of public education, without consideration
to their personal professional interest.

Association pohey.is determined at the NSBA annual convention
at which representatives from every geographic region of the Nation
translate policies and resolutions into ongomg.programs.

At its annual convention this past spring, NSBA again reaffirmed its
support for Federal General Aid Legislation by adopting the following
resolution:

The National School Boards Association urges that Congress and the President
immediately establish a program of federal support for public education which:

A. expresses the national concern that each child be provided an equal oppor-
tunity for good public education;

13. compensates for disparities in the need, effort expended, and resources of
the states and territories of the United States and :subdivisions thereof and the
District of Columbia;

C. provides within four years, a level of expenditure for operational purposes
of not less than 40 per cent of the total cost of public education;

D. ensures maintenance of state and local policy determination and effort;
and

K allocates aid directly to public education.
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Mr. Chairman, in June of 1971 when we last appeared before you
to encourage aid to education in pending General Revenue Sharing
legislation, we gave rather lengthy treatment to the economic condition
of our school systems.

Mr. Chairman, in light of that record, which still stands, and the
responsiveness of this committee thereto, as evidenced by the legisla-
tion before us today, we do not believe it to be necessary to review
for this committee the case for Federal general assistance to our
Nation's schools, either from an educational or a fiscal standpoint.
Hence, with your permission, I would rather turn our focus upon the
operative features of H.R. 16141.

Specifically, our statement will analyze the public school features
of the Public and Private Education Assistance Act of 1972, and
compare it to H.R. 16202, a related bill pending in the House Com-
mittee on Education and Labor. Due to the complexity of the legisla-
tion, our remarks will be limited to the points of major concern to
local school boards, rather than a treatment of all the issues. In this
connection, we will address sections of the bill which (1) match State
allotments to State equalization expenditures; (2) require intrastate
equalization as a condition of eligibility; (3) delegate certain powers
and administrative responsibilities to the Secretary of HEW; and (4)
require certain assurances by the States as a condition of eligibility.

1Vith your permission, Mr. Chairman, we invite your attention to
the State allotment formula contained in H.R. 16141.

I. STATE ALLOTMENT
A. H.R. 16141

Section 103 of H.R. 16141 provides for the allotment of 32.25
billion among the States in amounts matching each State's expenditure
for the fiscal equalization of educational opportunities among its
localities, as defined by formula under section 102. In the event there
are insufficient Federal funds to match these State expenditures, each
State's share would be reduced proportionately. At the same time,
payments to any one State could not exceed 10 percent of total non-
federal education expenditures within that State. NSBA concurs that
the achievement of equid educational opportunity is a sound purpose
to be included in a bill of this kind. However, we question the use of
intrastate equalization expenditures as a determinant, particularly as
the sole determinant, of each State's allotment.

The specific problem raised by this formula is that States requiring
relatively high dollar amounts to equalize interdistrict disparities
would be eligible to receive more assistance than States with relatively
similar but more evenly distributed per pupil wealth.

What I am trying to show is that there are other ways to resolve
disparity problems. For example, this legislation could, discourage
States from seeking other solutions, such as school district consolida-
tion. I would also imagine the formula, if taken out to its conclusion,
would show that there may be some discrepancies in the South where
there are large school districts on a county-sire basis as compared
with the Midwest where school districts are smaller.

So, basically this legislation would foreclose States, or I should say
be a deterrent to States looking for alternate ways of resolving school
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finances. Equalization, using State aid, would be the only option, at
least as I understand the formula.

It may be argued that the aforementioned 10-percent limitation
would prevent gross inequities from occurring. However, as we will
discuss m greater detail later on in our statement, that limitation is
lets than what NSBA envisions as the ideal Federal contribution to
education. So that from the school-board standpoint, let me for the
moment just summarily say that any elimination of formula in-
equities through this limitation will not assist in eliminating
broader inequities among the States or other problems of school
finance within the States.

I would hasten to add that NSBA would be favorably disposed to
the inclusion of an intrastate equalization factor as a criteria for
eligibility or even as the basis for an incentive grant to cover the cost
of revising a State's system of school finance.

In searching for a more desirable formula, we would suggest con-
ditioning the amount of each State's allotment to its relative effort,
special educational needs, student population, fiscal resources, as well
as the discussed requirement or incentive for intrastate equalization.

In this connection, it should be noted that the provisions of section
102(c) which permit the Secretary to prescribe by regulation other
State equalization programs will not adequately provide for the above-
listed elements as they exist on a State-to-State basis. The reason is
that, just as in the case of the basic matching allotment, these "other
equalization programs" would be pegged to a comparision of each
State's needs to equalize local variations rather than a comparison of
statewide needs.

Therefore, the bill requires additional language to provide that
each State's relative needs should be taken into account in making
State allotments. In this regard, for the reasons discussed in that
portion of our statement concerning. the Secretary's powers, we be-
lieve the precise factors to be taken into account should be set forth
in the statutory language rather than delegated to the executive
branch.

At this point, Mr. Chairman, I would like to turn to the State allot-
ment formula of H.R. 16202.
B. H.R. 18202

Section 103 of H.R. 16202 would apportion funds among the States
on the basis of student population rather than on expenditures for
intrastate equalization. More precisely, two-thirds of the funds would
be apportioned in proportion to the number of the Nation's school-
children residing in each State. The remaining one-third would be
apportioned in a similar manner on the basis of enrollments of children
from low-income families. In any case, a State's total payment cannot
exceed 30 percent of nonfederal funds spent within the State.

Although these student enrollment comparisons are relevant factors
for making State allotments, they may not go far enough. Indeed, as
a flat grant, the formula is analogous to those State aid formulas that
are being challenged before the U.S. Supreme Court in the Rodriquez
case.

Regardless of how that Court rules, NSBA urges an expansion of
this formula in order to equalize, to some extent, the per pupil fiscal
variations between the States. For example, while it may not be

113-453-72-pt. 2-12
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feasible to compare the accumulated wealth of the States, perhaps an
adjustment ir'versel related to personal income tax collections would
help in this regard. (See Partnership in Education Act, H.R. 6179,
introduced by Mr. Pucinski in 1971.)

Similarly, it may be advisable to include a factor which would
adjust allotments for the education effort of each State in relationship
to its total income.
C. COnClit8hdia on State allotment

Is just notes, NSBA would be most supportive of a State allotment
formula which makes payments on the basis of student enrollments,
provided there are reasonable adjustments for State income, effort.
the incidence of special educational needs, and economic costs; for
example, municipal overburden.

At the same time the States should be encouraged to provide for
intrastate equalization in much the same way. In this latter connec-
tion, although we are not prepared to say that the States 'should be
made to adopt the precise equalization formula set forth by both
H.R. 16141 and H.R. 16202, we would support a requirement for the
adoption of an adequate State-devised equalization formula, par-
ticularly if a separate grant were made to assist the States in develop-
ing and co iverting, to such a formulas from what previously existed.

Neither bill contains a State maintenance of effort factor. Although
heavily tax-burdened States could make a case for indirectly using the
Federal grant to substitute for their own effort, \SBA believe-4 that
a substantial portion of these funds should be used for additional
educational services.

As previously noted, H.R. 16141 limits each State's payment to
10 percent of its non-Federal education payment, whereas H.R. 16202
establishes a similar :30 percent limitation. Because the former bill
pegs payments to State equalization payments, it can be argued that
for the H.R. 16141 State apportionment scheme such a low ceiling
is needed to prohibit the previously mentioned inequities arising from
the State equalization formula. However, we do not believe that in
the long run a 10-percent funding level will be desirable.

Given the demand for improved education, rising costs, discontent
with the local property tax, and the unwillingness of local communities
to relinquish their control over education--which would occur if there
were a full or near full State assumption of education costsa more
desirable Federal assumption level would be, on the average, 1 mean
a national averagenot for each Stateabout one-third of total
education costs.

As to the H.R. 16202 formula, a percentage limitation would not
he needed since the problem of preventing inequitable allotments
would not exist. In fact, any such limitation on each State can inhibit
full interstate equalization. That is, under this limitation, once the
level of funding is such that the neediest State, currently defined by
student enrollment, reaches the 30 percent limit, most additional
funding would then go to the less needy States.

Hence, regardless of whether any special factors are built into the
formula, as the funding for the program increases, there would be a
"leveling up" whereby Federal grants would be based solely on
expenditures. In other words, the relatively wealthier States would
tend to do better than poorer States with similar student populations.
That is under that other bill formula.
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It should be noted that at an anthorized level of $10 billion, this
result would occur immediately.. Hence, while \SBA would prefer the
:10 percent limitation to the 10 percent limitation, we would urge the
coininittee to reconsider the purpose of the limihttion, especially if
the current H.R. 16141, state equalization formula i% not used a.4 the
sole basis for State allotments. If in doing so there tire found to be
exceptionally skewed distributions in a few very poor or wealthy
States, rather than turning to a percentage limitation, perhaps another
means can be found to cure those few problem cases.

Having stated our major concerns with the State allotment formula
of the two bills, I n (mid like to offer a few comments regarding the
intrastate equalization requirements of the bills before the committee.

INTRAsTATE EQUALIZATION UNDER H.R. 16141 AND MIL, 16202

For the most part, both hills treat intrastate equalization similarly.
As a starting off point each bill conditions a State's eligibility for an
allotment to its adoption of a State equalization formula. Specifically.
the State must pay each local district the amount by which its total
piqi expenditures, computed at the State average per pupil rate.
exceeds the dollar amount of that portion of the State's assessed
real property valuation located within the district multiplied by the
State's total' education expenses..

Hence, if a district has relatively more pupils to educate relative to
its portion of the State's total property valuation than does I he average
school district, then the State must bring that district to the level of
the average. it is perhaps more simply stated in the obverse.

If a district has less assessed property behind the State average
educational cost of its student enrollment than the average district.
the State must bring that district to the level of the average. Although
this approach would be a significantly progressive step toward intra-
state equalization, its failure to deal with several important factors
makes it less perfect than it could be.

First, it does not equalize for the uneven geographical occurrence of
high-cost educational programs. That is, since the basis for aid would
be pegged to the State's average per pupil expenditure, a district with
a relatively large number of culturally disadvantaged, handicapped,
and/or vocational education students would not have that factor taken
into consideration. In sonic States this problem would be resolved
through categorical aid programs, assuming that would not be contrary
to the standards of eligibility of the bills. But for those States tot
providing reasonable levels of State categorical aid, it may be advisanh
to resolve this problem by weighting the counting of children enrolle
in special education programs.

The national educational finance project suggests a weighting along
the following lines:
Educat ionat program:. Weight cosigned

Basic elementary grades 1-6 1. 00
Grades 7-0 1. 20
Grades 10-12 40
Kindergarten
Mentally handicapped
i'hysicahy handicapped ;13. 2915)

Special learning disorder 2. 40
Compensatory education 2.00
Vocational-technical 1. 80



As a corollary issue, a question is also raised whether there should be
a factor for municipal overburden in the formula. For the most part,
the areas with the highest concentrations of special education children
are also those with the highest costs for welfare, health, police, and
other public services. Hence, even with State aid, a municipality can
still be squeezed by a nigher than average education program as well
as higher costs for its other services. Perhaps pending general revenue-
sharing legislation can alleviate this problem, but if it does not, some
weighting may be included for this factor.

It also should be noted that neither bill has a local maintenance of
effort provision. The intrastate equalization formula is based upon
assessed property valuation and average expenditures, not on that
portion of property tax revenue which each district actually raises for
education. Hence. a district entitled to State aid could lower its school
property tax rates rather than use the money to expand its education
services.

Similarly, if a district does not have independent taxing authority,
the local government could then draw from school tax revenues for
use in other areas. Certainly, districts oppressed by high property
taxes or high school taxes should be entitled to take advantage of a
break. However, at the same time, it is questionable whether they
should be permitted to reduce their effort under the State average.

Finally as an observation, rather than as a criticism, we note that
the formula may not result in immediate equalization of opportunity.
The State aid formula only brings poorer districts up to the average.
Unless the State aid fund were being subsidized by the property taxes
of wealthier districtswhich would be unlikelythose districts would
continue to be in a better position.

However, since the average expenditure would rise from year to
year with the infusion of new State aid funds to uplift the poorer
districts to the average, this disparity would tend to diminish over a
period of years. Although equalization may not be immediate, NSBA
believes that from a practical and political standpoint, the bill is
aided by giving the States the option to determine whether, and to
what extent, they should draw from "property rich" districts. If there
should be an accelerated timetable, that would perhaps best be decided
by the Supreme Court in litigation now pending before it.

As previously suggested, an argument would be raised that these
factors, both on the interstate and intrastate level, could be provided
for through the regulation-making powers delegated to the Secretary.
However, we believe that a closer examination of that means compels
that those factors be set forth in the legislation instead.

III. POWER OF THE SECRETARY

Since under H.R. 18141 each State's share of the trust fund is
determined by the amount of its equalization payment, than those
other factors which the Secretary may prescribe as a part of equaliza-
tion could have a material bearing on the share of any State or group
of States. Given the magnitude of this bill, NSBA does not believe
that any partisan administration should be so empowered. But money
aside, NSBA believes that philosophically it should be the Congress,
not the administration, who determines the basic policy for spending
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Federal funds. In this connection there have been cases wherein ad-
ministrations have attempted to operate programs different than those
intended by legislation.

We believe that this administrative delegation is far too general
to prevent that result in this program. Indeed, under 102(b)(2)(d)
theoretically the Secretary could, as a condition for receiving funds,
require the States to operate any program which he deems relevant to
equalizing educational opportunities. Presumably this would give the
Secretary a hand in influencing local education programs, in addition
to the freedom to design State fiscal programs. NSBA believes that
this is far too much power to reside at the Federal level, particularly
in the executive branch.

Hence, we urge the committee to consider the addition of precise
legislative language setting forth those factors which should be in-
cluded in both the formula for determining State allotment and the
intrastate equalization formula for determining eligibility.

I depart at this time because we have had a number of occasions to
testify before congressional committees on this particular problem.

Quite frankly, we trust Congress in its ability to set forth a program
and develop a formula. I am not attacking any one administration; but
all administrations, they are susceptible to behind-the-scenes political
chicanery:

We would much prefer having the exact amount of Federal grants
known in advance.

I might make a second point along that line. School board members,
like yourselves, are politically accountable to their own constituency.
They have budgets which they develop. They would like to see well in
advance of the school year how much Federal funds are going to be
developed out of the Federal legislation.

If we are left on the tender hooks of the administration determining
the criteria to be used of how much a school district can and should
receive, we then find ourselves in the awkward position of starting a
school year and developing a program not knowing exactly how much
money we are going to get or when.

I might add that we have also found that the Elementary and
Secondary Education Act has been a legal education for us because we
have found that the power of the Secretary to impound funds is
tremendously limited because under the formula as set up he has only
ministerial duties and does not have discretion over the amounts of
money. It is one way which we have been able to operate those pro-
grams in a more effective way.

IV., SECRETARY'S PROGRAM

Section 107(a) of both bills provide that the general aid program is
to be carried out by the Secretary of HEW, and not his delegate.
Pursuant to the recent enactment of Public Law 92-318, most educa-
tion programs will be operated by the Assistant Secretary of HEW for
Education. We support program management at that level rather than
at the Secretary's level for two reasons.

First, it is administratively easier and less costly for local school
boards to establish liaison with one office than to develop multiple
communications, applications, and reports for the additional offices
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which would be involved if the Secretary managed a program of this
kind:

Second, NSBA has been urging for several years now the recogni-
tion of a higher Federal priority for education through the establi:11-
ment of a Department of Education: If this program resided in the
Secretary's office, the reverse would result since (Oliva tion's bigge:t
program then would be diffused under the general umbrella of HEW.

might add that the Secretary of HEW on several occasions ha,
delegated educational programs to other than the Office of Education,
the Office of Education which would now be the Assistant Secretary of
HEW for Education. So we would rather have that set down specifi-
cally in the bill, itself.

V. EQUALIZATION OF SALARIES

Section 105(a)(6) of both bills provide that the State must assure
that "persons employed in jobs financed in whole or in part out of its
trust fund * * * will be paid wages which shall not be lower than the
prevailing rates of pay for persons employed in similar jobs by such
State." Given its broadest interpretation, this section could require
a standard State salary schedule for teachers, superintendent:, admin-
istrative personnel, et cetera.

We believe the question of teacher salaries should be a iiiatter of
local negotiation through the bargaining process. Apart from wide
variances in the standard of living throughout many States, individual
districts in evaluating their total education iorvice should be left with
the freedom to decide how much emphasis it wishes to place on the
inst ructor.

Fitrthermore, we believe that if school board: lose the power of the
purse, their effectiveness in discharging their responsibility over per-
sonneland education policy involving personnelwill be greatly
weakened. As to superintendents and other administrators, the size
of their responsibilities vary so widely depending upon the size,
finances, and dozens of other school district factors, that it would be
inequitable to standardize their wages.

TITLE II

Our foregoing comments regarding H.R. 16141 have been limited to
aid to public schools, i.e., title I of the bill. At this point I would like
to turn to title II, which provides individual tax credits up to $200 of
t nit i(in paid for children enrolled in mmpublic schools:

The position of the National School Board: Association i. clear on
this issue. We filed a brief milieus curiae in support of tle plaintiff in
Lemon v. Kurtzman. We are involved in a follownp case Pennsyl-
vania of Lemon, v., Sloan. Our association has long championed the
cause of public education in that while se:tool districts have an obliga-
tion to all children, such an obligation does not run to the assistance
of nonpublic schools themselves., The receipt of public funds directly
or indirectly includes the concept of being accountable to the public
at large, school board members ti public officials a:re aceount able.
However, officials from private nonprofit schools are basically account-
able to the students, parents and/or parishioners.

The following resolution was passed at our 1972 onvention:;
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PC8LIC 61.7PPORT OF EDI:e kTION

The National school I3oards Association urges that all en ize ecia:ly schoolboard members. should:
.1. support equitable tax reform, and, if necessaryB. oppose the use of public revenues for financial, Mc elementary andsecondary schools;
C. oppose the use of the voucher system as a method of school financing: and
1). oppose tax credits for expenditure, for tuition or living expense- :it an, ele-mentary and/or secondary educational institution.

RECENT DEVELOPMENTS

Today- we are disturbed by the general attitle expressed by theadministration, and Members of Congress, with respect to schoolfinance. The Federal Government provides but 7 percent of the
funding for public elementary and seconclay education. Nearly allof this funding is for categorical program's, meaning aid for specific
programs tthieh are of a special Federal interest. Such categorical
programs usually have long, involved application forms, regulations,0.nidelines and procedures, and therefore tic the hands of locally
°elected public officials whose responsibility it is to fashion educational
programs to meet community needs.

Truly the first, real conceptual breakthrough in terms of Federal
assistance with a minimum of Federal control occurred in this com-mittee through general revenue sharing.

Unfortunately, most school districts which are fiscally and polit-
ically independent of the general purpose governments in which they
are located have been exc°lude:1 from the House version of that billand only minimally included in the Senate version. Hopefully the
legislation now before this committee, when perfected, will correctthis situation.

However, we are upset with the administration's position on thisbill. Secretary of HEW Richardson, in his appearance before this
committee, expressed interest in a continued study of the school
finance problem.

While schools are closing, property tax rates have become con-fiscatory, and so forth, the administration wants still another study,
after spending the last 2 years with the famous President's Commission
on School Finance, headed by Neal McElroy.

The background papers of that Commission, which fill a shelf ofbookcase space in my personal library, are ample evidence that thedata is available. Caspar Weinberger, birector of the Office of Man-
agement and Budget, goes one step furiher. He opposed title I of thebill and a ould ask that aid to public schools be reduced. Ile supportsthe tax-credit concept and goes one sty further by saying currentaid to public, schools be reduced in all amount equal to the to.-credit proposal.

We \yonder whether this is but a grandstand play in anticipationof the November elections.
Mr. CAREY., Mr Chairman, may I interrupt at this point?
You are reading something which I do not have in my copy of thestatement. This is very significant testimony you are making. I amparticularly anxious that a hat you are saying is available to the press
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as well as to members of the committee. Some of the statements
you are making are very pertinent.

Is this in addition to your statement?
STEINHILBER. This was developed over this past weekend

after going through the records of the operation of this committee
earlier. So that is why it is not available. But this page and a half will
be available to the committee, and I will make sure that it is available.

Mr. CAREY. I hope it will be available to the public as well. It is
extremely pertinent testimony. I find it to be most revealing.

Mr. STEINHILBER. Mr. Chairman, we have made our comments
today_ in the context of supporting the committee's effort to improve
our Nation's public education. In searching for a program which is
both equitable and protective of community control over education,
we support your bill, but suggest the following:

1. An amendment of the State allotment formula which reflects
relative student enrollment, special educational needs, income and
effort of the States, as well as an incentive for making equalization
expenditures.

2. Specifically include these factors in the legislation, rather than
as a delegation to the Secretary.

3. Include these factors as criteria for intrastate equalization pro-
grams, to be developed by the State.

4. Shift the responsibility for the program to the Assistant Secretary
of HEW.

5. Exclude State assurance provisions requiring the standardization
of salaries for personnel who would not ordinarily be covered by the
Davis-Bacon Act

Mr. Chairman, the National School Boards Association thanks you
for this opportunity to present its views on general aid to education.
We stand prepared to provide you with any assistance which you may
need in this endeavor.

Thank you, Mr Chairman.
Mr. ULLMAN (presiding). Thank you, Mr. Steinhilber, for a very

comprehensive, thoughtful, and helpful statement.
Are there any questions?If not
Mr. CAREY. Mr. Chairman.
MT., ULLMAN. Mr. Carey.
Mr CAREY Just this point. I do recognize and would certainly wel-

come that kind of change which would help us recognize the municipal
overburden, the term used here. If we have such an authorization
factor in this bill, you feel it would be helpful in providing for the
special education needs in the inner cities. Is that correct?

MT. STEINHILBER. That is quite correct.
Mr. CAREY. That is a very wholesome attitude on the part of the

National School Boards Association
Another welcome point is your suggestion that the bill be more

specific in setting forth regulations for the guidance of both the Secre-
tary of the Treasury and Secretary of HEW, in implementing the bill.
I think that is a worthwhile recommendation.

Where schools are concerned, we cannot give too much latitude to
what you have termed as behind-the-scenes political manipulation in
the use of Federal funds. This would he extremely dangerous.
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Mr. STEINHILBER. We have up to this point stayed out of it, al-
though there was at one time an attempt to impound some of the
money under title I of ESEA. However, we then received a legal mem-
orandum from the General Counsel of HEW that administrative
impounding was not possible since the distribution of title I funds
was not discretionary. That is, the Secretary's position was one of
ministerial value only and he was, therefore, more of a conduit to the
States and localities than in the position of being free to determine
how much of the funds should be spent.

This is very important to us.
Mr. CAREY. I agree.
Finally, yours is the first statement that I have read or heard that

addresses itself to the looming and massive questions that this Con-
gress and this committee must face. That is, what are the future
financial needs of our school system and what is the taxation neces-
sary to supply those needs.

'You do agree that there is a proper ground for this committee to
be addressing these questions of the impact of the local property
taxes and the inadequacy of State resources? You do agree that it
is time we got around to this?

Mr STEINHILBER. Mr. Carey, I would say that I have been asked
the same question by another committee. Therefore, although I
do not like to gAt into jurisdictional questions, I would say that
with respect to the problems of taxation, it is indeed appealing to
us that .ii committee having responsibilities for tax law can tie school
finance tied to the Federal income tax, and thereby bypass the
annual appropriations process which has resulted in three vetoes
in the last 4 years.

Mr. CAREY. I do not want to get into the political dialectics of the
day. Suffice it to say that some of the points you have discussed
today have been among the most heartening news I have heard on
both sides.

Thank you, Mr. Chairman.
Mr. ULLMAN. Thank you very much, Mr Steinhilber.
Our next witnesses are Mr. Arent and Mr. Brody.
We are happy to have you before the committee. If you will further

identify yourselves for the record, you may proceed.

STATEMENT OF ALBERT E. ARENT, CHAIRMAN, NATIONAL JEW-
ISH COMMUNITY RELATIONS ADVISORY COUNCIL, ON BEHALF
OF AMERICAN JEWISH COMMITTEE; AMERICAN JEWISH CON-
GRESS; B'NAI ANTI-DEFAMATION LEAGUE; JEWISH
LABOR COMMITTEE; JEWISH WAR VETERANS OF THE U.S.A.;
NATIONAL COUNCIL OF JEWISH WOMEN; UNION OF AMERICAN
HEBREW CONGREGATIONS; AND UNITED SYNAGOGUE OF AMER-
ICA; ACCOMPANIED BY DAVID BRODY, DIRECTOR, WASHINGTON
OFFICE, ANTI-DEFAMATION LEAGUE OF B'NAI B'RITH

Mr ARENT. Thank you, Mr. Ullman and gentlemen.
I am here in behalf of eight of the major Jewish organizations in

this country which include among their membership a great pro-
portion of the organized Jewish community of America. They are the
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AllIelientt Jewish Committee,tee, American Jewish Congress, B'nai
B'rith Anti-Defamation League, Jewish Labor Committee, Jewish
War Veteran.; of the U.S.A., National Council of Jewish Women,
Union of American Hebrew Congregations, and the United Synagogue

America.
'We appreciate the opportunity to submit testimony to your com-

mittee on H.R. 16141 and related bills. We believe that the outcome
of this hearing may affect the nature of the American educational
system and the continuation of our traditional religious freedotns-
for decades to come.

Mr. Ur LMAN: Mr Arent, are you both going to make statements?
Mr. AttExT., No, I will make the statement. I will curtail somewhat

the written text of the statement.
Mr. ULLMAN. Would ,yoll like the full text in the record?
Mr. ARENT, We would like the full text in the record, thank you.
Mr, ULLNIAN Without objection, that May be done.
Yott may proceed:
Mr. ARENT. The first of the two titles contained in H.R. 16141

would authorize Federal- grants to the States to assist in mitigating a
form of discrimination that has become increasingly severe in almost
all of our Statesthe wide discrepancies between rich and poor school
distriess in the amount of money available for public school education.

Study after study has shown that districts having meager resource;
for real estate taxation tax themselves more and obtain less school
money per child than rich districts. The result is that many children,
solely because they live in tax-poor districts, are deprived of educa-
tional opportunities available to other children in the same State.

The nndersigned organizations deplore and condemn these inequali-
ties in public school financing We have called for a substantial increa,.
in Federal funding. of public education in order to assure equalization
On a national basis that will provide quality education for all children

The specific proposals mile in title I are plainly designed to move
in the direction of Federal assistance to States attempting equalization.,
The ondersigned therefore support the objectives of that, title.

We believe, however, that we cannot at this time express support
of the specific means of achieving that end embodied ir. title I. Consid-
eration of this problem is jti,t beginning. The proposals made in title
I are DPW anti have not received adequate appraisal.

In patieular, we are concerned that title I, as drafted, would not
necessarily end or even reduce the present disproportionate reliance
on real estate taxes iu financing education. We believe the sohject
of equalizing public school financing should he considere.1 further,
This shoold be done in conjunction with eonsideratior of the steps
to be taken by the various States looking toward equalization.

TITLE IITAX CREDITS FOR PARENTS OF SECTARIAN SCHOOL PUPIL;

The undersigned organizations urge rejection of title TI of H.R.
16141 and of all other bills providing tax credits for parents of children
attending religiously affiliated schools. We believe that the tax credit
plan is a transparent device fie. evasion of the First Amendment and
that it would have the harmfill effects which that amendment was
designed to prevent.
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We need hardly tell this committee that, in oppoSing tax credits
and other forms of aid to sectarian schools, we believe that we are
advancing rather than retarding the cause of Jewish ethication.The
undersigned organizations have all joined in a statement emphasizing
that Jewish education is essential "to the continuance and vitality
of Jewish communal life." We have concluded that, while we believe
that Jewish religious institutions "should neither seek nor accept
government funding of their programs," we are convinced that the
"Jewish community has the resources to finance Jewish education
adequately without the aid of government funds."

TERMS OF H.R. 16141, TITLE ti

Title 11 of H.R. 16141 provides that an individual shall be allowed
a credit against his income tax for tuition paid to any private nonprofit
elementary or secondary school with respect to any dependent for
whom he is allowed an exemption. The credit would be the amount
of tuition actually paid, up to a limit of $200 for each dependent.

The bill is drafted in such a way that persons whose income tax is
less than the maximum credit allowed would receive the difference in
the form of a cash payment from the Government.

This, 1 think, is quite significant. Take, for example, the case of a
parent who has three children in a nonpublic school and pays a total
of $750 for their tuition. He would be entitled to it credit of $600, $200
per child. If his total tax was $450 he would pay no tax and would
receive a cash payment of $150.

The bill provides that it is to apply to taxable years beginning after
December 31, 1971,

H.R. 13020 and 13495, also before this committee, are tax credit
bills similar in most respects to title II of H.R. 16141.

THE FIRST AMENDMENT

'I'lw first amendment provides that "Congress shall make no law
respecting an establishment of religion or prohibiting the free exercise
t herefore." *"

In 1947 the U.S. Supreme Court declared, in Everson v. Board of
Education, 330 U.S. 1, 16, that this means, inter alit', that

No tax in any amoant, large or small, can be levied to support any religious
ad ivitie what ever they may be called, or whatever form they may
adopt 10 teach or practice religion.

This Interpretation of the first amendment has been repeatedly
reaffirmed. ///i/t08 ex, rdl. McCollum v. Board of Education, 333 U.S.
203, 210-211 (1948) ; Mcarocan v. Maryland, 366 U.S. 420, 443 (1961);
Torcaxo v. Watkins, 367 U.S. 488, 492-493 (1961); Abington School
District v. Schempp, 374 U.S. 203, 216-217 (1963); Board of Education
v. Allen, 392 Us. 236, 242 (1968).

In the Schempp case, the Supreme Court mode it clear that the first
amendment prohibits Government action which has the "primary
Wert" of advancing or inhibiting religion (374 U.S. at 222). Again,
in 11.0/.1. v. Tax Commission of the City of New York, 397 U.S. 664,
668 (1970), the court said



It is sufficient to note that for the men who wrote the Religion Clauses of the
First Amendment the 'establishment' of a religion connoted sponsorship, financial
support, and active involvement of the sovereign in religious activity.

It must be remembered, in this connection, that the primary purpose
of religious schools, their very reason for existence whether Christian
or Jewish, is to perpetuate their faith. Under our Constitution all
religious bodies have the right to conduct schools for that purpose
but not at the expense of the public.

The tax credit arrangement is quite obviously a form of financial
support by the sovereign of religious activity in the words of the
Wok case.

Just as plainly, it has the primary effect of advancing religion, in
the words of the Schempp case.

Indeed, the arrangement is frankly offered as a form of financial
support. Thus, Representative Carey, in the explanation of H.R.
16141 which has been distributed by this committee, says that the
two titles of the bill are concerned with the "financial problems of
both public and private schools" and that "many private schools are
experiencing increasing operating costs." Title II is plainly devised to
supply the "financial supports" of the Federal Government to those
schools in meeting those costs.

The whole purpose of title H is to draw on the financial resources
of the Federal Government to facilitate the continued operations of
nonpublic schools, most of which are sectarian. No other interpreta-
tion can be put on its terms.

TUITION VOUCHERS

Few would doubt that it would be a plain violation of the Constitu-
tion for the U.S. Government simply to turn over to sectarian schools
$200 out of the Federal Treasury for each child in attendance. Yet
it is elementary law that what t'he Constitution forbids may not be
achieved ingenuously or ingeniously,

It is for that reason that the courts have uniformly condemned
statutes embodying payments of tax-raised funds to sectarian schools
indirectly through the parents of the pupils attending.

Schemes embodying such indirect payments have borne various
names, such as "tuition grants," "tuition reimbursement," and
"tuition vouchers."

None of them has withstood judicial scrutinyAlmond v. Day,
197 Va. 419, 89 S.E. 24 851 (1955); Swart v. South Burlington School
District, 122 Vt. 177, 167 Atl. 24 514, cm. den., 366 U.S. 925 (1961);
Opinion of the Justices, 259 N.E. 24 564 (1970), Mass. Sup. Jud.
Ct.; hartness v. Patterson, 179 S.E. 24 907 (S.C. 1971); Lemon v.
Sloan, E.D. Penn., decided April 6, 1972; Wolman v. Essex, S.D.
Ohio, decided April 17, 1972

In Lemon v. Sloan, a unanimous three-judge district court said:
* * * we do not perceive any constitutional significance in the fact that pay-

ments are made in the form of reimbursement to the parents+, a conduit plan or
directly to the school. The economic consequences arc the same for the church-
related school. * In each case, tax raised funds are being used to subsidize
religious education.

Similarly, in Wolman v. Essex, a unanimous three-judge district
court, in a ease decided also last April, said :
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payment to the parent for transmittal to the denominational school
does not have a cleansing effect and somehow cause the funds to lose their identity
as public funds. While the ingenuity of man is apparently limitless, the Courthas held with unvarying regularity that one may not do by indirection what is
forbidden directly; one may not by form alone contradict the substance of atransaction.

The two decisions last cited were handed down after the 8-to-1 deci-
sion of the U.S. Supreme Court in June 1971 condemning parochiaid
programs that had been adopted in Pennsylvania and Rhode Island.
Lemon v. Kurtzman, 403 U.S. 602. The statutes there consklered had
been drafted in an obvious attempt to get around the principle estab-
lished in the earlier cases cited above which condemned t,ition grants.
It was recognized that those decisions barred the traitier, direct or
indirect, of tax-raised funds to sectarian schools which could then be
used, in whole or in part, to finance sectarian instruction. Plainly, any
such grant violates the primary effect test laid down in &nnpp.
Accordingly, the statutes were drafted so as to select out secular
aspects of the operations of sectarian schools for State subvention.

The Supreme Court, however, held that this did not save the stat-
utes. In a broadly worded opinion by Chief Justice Burger, the Court
ruled that the statutory provisions designed to prevent the tax-raised
funds from being used for sectarian purposes offended another aspectof the separation requirementthat there be no undue entanglement
of church and state..

Plainly, this decision did nothing to clear away the obstacles placed
by the Constitution on general financing in the form of vouchers. The
Lemon decision did not detract from the Supreme Court's statement
in the Walt case that the Constitution bars financial support by the
Government of rel4ious teaching. Indeed, the Court reiterated the
Wait statement in Lemon (403 U.S. at 612).

This was clearly recognized by the three-judge district courts in
Lemon v. Sloan and Wolman v. Essex. Thus, in /.~7d. v. Sloan, the
court said:

If the Act did include restrictions on the use of the funds, the Act would also
have to avoid excessive government entanflement with religion in its administra-tion of these restrictions. The combination of the primary effect and entan-
glement tests clearly restricts the scope of permissible aid to religious schools.

The same point was made in a decision by a three-judge district
court in New York, when it overturned a statute in that State which
allocated direct payments to nonpublic schools to reimburse them for
the expenses of administering examinations, maintaining enrollment
and health records and preparing other reports required by State law.
Committee for Public Education and Religious Liberty v. Rockefeller,
S.D. N.Y., decided April 27, 1972. The court said:

Either the statute falls because a system of surveillance and control would
create excessive entanglement, or, without such a system, the schools would befree to use funds for religious purposes. The constitution is breached whicheverroute is chosen.

FINANCING BY TAX CREDITS

We submit to this committee that there is no difference between the
arrangements condemned in these cases and the procedure specified
in H.R. 16141legally, financially, mathematically, or practically.
The tax credit proposal simply uses the machinery of the tax return



for conveying the same kind of payment which is made under the
voucher procedure..

The net result is the same for everyone involved., There is the same
amount less in the Government Treasury: there is the same amount
more in the possession of the various schools. In both eases. the school
is free to use the tax-raised money it receives for religious purposes.

Government financing of rho' eli-affiliated schools is financial sup-
port, regardless of the machinery used to effect the transfer of money
from the state to the church. In any form, such a transfer brings
about the practical evils which the first amendment was designed to
prevent.

PURPOSE OF THE FIRST AMENDMENT

Those who wrote the first amendment and obtained its approval
were practical men. Separation of church and state was for them not an
abstract concept but a real necessity. Their experience told them that
separation was best for the church and best for the state. Their fore-
sight has been validated by the fact that for nearly two centuries we
have enjoyed, on the one hand, a government almost entirely free of
sectarian strife, and on the other, a steady growth in membership
and participation by Americans in the religious bodies of their choice.

This committee has a historic opportunity to reaffirm the intent of
the framers. It can say, firmly, that the claims made in recent years by
sectarian schools on the public treasury are inconsistent with con-
stitutional principle and that they will not be granted in any form, in-
genuous or ingenious.

If, instead, this committee and Congress approve a tax-credit pro-
posal, they will thereby open the way to increasing entanglement of
government in sectarian strife and increasing dependence of re-
ligion on government supporttwin evils which the first amendment
bas so far spared us.

THE EVIL OF ENTANGLEMENT

We wish to stress particularly the danger of entanglement. Ob-
%ion:Ay, H.R. 16141, if approved, would not be a final settlement of
the :ssue of government support of church-affiliated schools. It
would not be regarded by those who operate such schools as a limit
upon what they may get in the way of government support. They
would regard it as only a beginning. On the day the bill was signed,
they would begin to urge raising of the maximum of $260 per child
and they would continue doing so until it covered the full expense of
operating nonpublic schools, excluding only what was purely sectarian.

Supporters of parochiaid have made it clear that what they seek is
parity; that is, government financing of nonpublic schools to the saine
extent that public schools are now financed. Thus, Citizens for Edit-
eational Freedom, at nationwide organization which has largely led
the campaign for support of religious schools out of tax funds, has
assertedin a pamphlet entitled, "We Ask Only Fairness":

WP seek fair and just treatment from the government, neither more, nor less.
We believe that all school children, public or private, are entitled to share fully
when tlw government spends Public fonds for the support of nonreligious subjects,
textbooloc, laboratory facilities, transportation and other items in the public
interest of a nottniigions nature.



Thus this committee must face the question whether it is prepared to
have the Government under constant bontbaIment eoncernilig theamount of money to be devoted to of sectarian schook

Ott one side, the bombardment will come from those religions glom)
which operate such schools and therefore have a direct stake in having
the Government stipend increased. On the other hand, it will come
from those religious grAops which do not operate Mich schools and
therefore object to having their members taxed for this purpose., It
was with this in mind that :Madison warned in his great memorial and
remonstrance, that "the saute authority which can force a citizen to
contribute three pence only of his property in support of any one
establishment, may force him to conform to any other establishment
in all cases whatsoever." Quoted in full in Ectr*on v. BOO 17/ of Educa-
lieu, 330 U.S. 1,93 to 72 (1947).

This aspect of the first amendment was one of the independent bases
for the June 1971 decision of the Su Creme Court in the parochiaid
cases. In comments that apply equally to all paroehiaid measures
including those that do not contain provisions requiring State super-
vision of church schoolsChief Justice Burger said (403 U.S. at pp.
622-623):

A broader base of entanglement of yet a different character is presented by the
divisive political potential of these state programs. In a community where such a
large nnittlx.r of pupils are served by church-related schools, it can be as"ttmed that
state assistance will entail considerable political activity. Partisans of parochialschools, understandably concerned with rising costs and sincerely dedicated toboth the religious and secular educational missions of their schools, will inevitablychampion this can-c and promote political action to achieve thier goals. Those whooppose Mate aid, whether for constitutional, religion", or fiscal reasons, willinevitably respond and employ all of the usual political campaign techniques toprevail. Candidates will be forced to declare and voters to choose. It would be
unrealistic to ignore the fact that many people confronted with issues of this kindwill had their votes aligned with their faith.

Ordinarily political debate and division, however vigorous or even partisan, arenormal and healthy manifestations of our democratic system of government, but
political division along religious lines was one of the principal evils against whichthe First Amendment was intended to protect. (Citations omitted.] The potential
divisiveness of slid, conflict is a threat to the normal political proves". (Citations
omitted.' To have States or cotnnumities divide on the issues presented by stateaid to parochial schools would tend to confuse and obscure other issues of greaturgency..

We have an expanding array of vexing issues, local and national, domestic andinternational, to debate and divide on. It conflicts wit Ikon:. whole history and tra-dition to permit questions of the Gcligion Clauses to assume such importance inlegislatilr" and in our elections that they could divert attention from the myriadissues and problems that confront every level of government. Thu highways ofchurch and state relationships are not likely to one-way streets, and the Consti-tution's authors sought to protect religions worship from the pervasive power ofgot eminent. The history of many countries attests to the hazards of religion'sintruding into the political arena or of political power intruding into the legitimateand free exercise of religious belief. -Of course, as the Court noted in Walt, laldherent" of particular fait Its and in-din Wind churches frequently take strong positions on iml9lie issues." Walt v. TaxCommission, supra, at 679, 9(1 S. Ct, at 1412. We could not expect otherwise, for
religions values pervade the fabric of our national life. Hut in Halt we dealt with
a status under state tax laws for the benefit of all religious groups. Here we are
confronted with SIICeeAVC and very likely permanent annual appropriations thatbenefit relatively few religions groups. Political fragmentation and divisivenessou religions lines are t lots likely to be intensified.



THE PEOPLE AND PAROCHIAID

We recognize that support of Government aid to sectarian schools
is substantial, vigorious, and outspoken. This committee will re-
member, however, that American voters have opposed the subsidizing
of religious schools whenever they have passed on the issue. Two of
these votes took place in 1970, in Michigan and Nebraska.

In Michigan an amendment to the State constitution had been
prepared in order to nullify laws that had been adopted in that State
giving aid to parochial schools and to bar other forms of aid that might
be considered in the future. It included the following language:

No payment, credit, tax benefit, exemption or deductions, tuition voucher,
subsidy, grant or loan of public monies or property shall be provided, directly or
indirectly, to support the attendance of any student or the employment of any
person at any such nonpublic school or at any location or institution where in-
struction is offered in whole or in part of such nonupblic school students.

There was vigorous and active opposition to the amendment. Virtu-
ally eve)! candidate for statewide office opposed it, as did most news-
papers. Yet, it was passed by a vote of almost 3 to 2.

In Nebraska, the opposite situation existed. A proposal on the ballot
would have amended the State constitution to permit "grants for the
benefits of students enrolled in nonpublic schools, " reimbursing them
for that part of the tuition which could be allocated to secular in-
struction, up to a limit of "one-third of the per student cost" in the
affected school district. This proposal was also defeated by close to a
3 to 2 margin.

Three years earlier, in 1967, New York State voters considered a
comprehensive revision of the constitution of that State. The proposed
revitdon included a repeal of the provision in that constitution which
bars State aid to sectarian schools. The proposed revision was rejected
by a 2% to 1 vote, and most commentators were agreed that the reason
for the rejection was the proposed repealer.

The considerations outlined above have persuaded the undersigned
organizations that the constitutional requirement of separation of
church and state, as it has been viewed in this country f,* more than
two centuries, is sound. It is for that reason that we oppose both tax
credits and rebates of tuition payments to parochial schools. We regard
these practices as improper deflections to religious institutions of funds
properly payable to the public treasury.

In conclusion, the undersigned national Jewish organizations urge
this committee to disaprove title II of H.R. 16141 and all other pend-
ing bills that would extend government aid to religiously affiliated
schools in the form of tax credits.

They express their support of the objectives of title I of H.R. 16141
and suggest that this committee give the matter of equalizing the
financing of public schools close study and, ultimately, favorable
consideration.

Thank you, gentlemen.
Mr. Gissoris (presiding). Thank you, sir.
Are there any .questions?
Mr. CAREY. Mr. Chairman.
Mr. GIBBONS. Mr. Carey.
Mr. CAREY. May I extend a personal welcome to the distinguished

representatives of a very, very outstanding group of people of the
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Jewish faith with whom I have been affiliated on many organizational
and civil libertarian drives. I want to commend you on your very wellconstituted opinions.

I recall in my research on the famous Pierce case, decided in 1922
or 1925, that the momentous opinions evidenced in that case largely
came from an outstanding contributor in the field of constitutionallaw, Mr. Louis Marshall of the American Jewish Committee.

Do you think that your views held here are consistent with the viewsexpressed by Marshall at that time?
Mr. ARENT. Unfortunately, Mr. Carey, you have done your research

much more thoroughly than I. I do not recall what Louis Marshall
said at that time. I do know that the organizations in question, having
followed the fight for separation of church and state over the_years,have with great reflection reached the present opinions which I have
expressed here and would stand by them with all due respect to LouisMarshall, if his position was different. I cannot say whether it was ornot.

Mr. CAREY. Just so we can keep up the dialog with the groupsrepresented here, I will forward you some of the statements made by
Mr. Marshall in connection with that case.

Mr. ARENT. Thank you very much.
Mr. CAREY. Now I recognize the very definite interest in the issue

of religious education by all of the organizations represented here.Would I be correct in concluding, however, that these organizations,
by and large, are not as heavily involved in education as are other
Jewish organizations which are not represented here?

I am referring to the National Association of Hebrew Day Schools
and Agudath Israel of America. Would they be more heavily involved
in religious education than the groups testifying today?

Mr. ARENT. I think your statement might have been true at onetime, Mr. Carey. I don't thi5k it is true any longer because the Ameri-
can Jewish community has undertaken to finance a very widespread
group of religious schools in the hope of maintaining Jewish identityand commitment. Therefore, the reform movement and the conserva-tive movement as well as these other groups which are not strictly
religious organizations are very much committed to and are under-
taking to raise very substantial sums of money to advance Jewish
schools, Jewish education.

The orthodox groups which have always differed from the rest of the
Jewish community on the question of State aid are very small numeri-
cally in comparison with the entire spectrum of the religious group.
They are certainly well under a quarter of the total community, and
I think it is well under 20 percent.

Mr. CAREY. You and I are very zealous, though, of a minority's
right to be heard and to have its views considered. So the fact thatthe orthodox groups are smaller in size renders them no less signif-
icant to me. I have found that they have lesser means of support
than some of their coreligionists.

It has been found recently that the third largest group of poorpeople in New York City is the Jewish people of, basically, the
orthodox faith. That is why I am wondering whether they would
agree with your statement "that the Jewish community has the
resources to finance Jewish education adequately without aid of the
government funds." Would the same be true of this group?

113.03 0 77 - pt. 13



Mr. ARENT. I think they have agreed that the community has
resources. What they have questioned is the commitment of the
Jewish community to apply those resources on the scale they would
like, but they are getting support from the community as a whole
and not merely from the orthodox group for their own educational
programs.

We plainly recognize that they do not have the same concern about
constitutional principle here that we have and have therefore always
said, "We would like community money, and we would like Federal
money, normal too."

As I say, they are very distinctly the small minority in the Jewish
community.

I might say that they are members of the National Jewish Com-
munity Relations Advisory Council of which I am national chairman,
and we embrace not only these eight organizations and the orthodox
group, but 93 Jewish community councils around the country.

The only reason I am not speaking in behalf of the groups is that the
process of getting clearance from all these groups would have delayed
things unduly. Our experience has been, however, that the community
councils have consistently gone along with the views of the eight
groups for whom I am speaking today.

Mr. CAREY. Certainly there can be no equivocation on the need
for Congress to be extremely zealous in precluding entanglement in
any way, shape, or form which would contribute to the diminution
of religious freedom in our country. I just want to add the same in-
quiry that was made by the distinguished ranking minority Member.
How can a tax credit become-a form of entanglement which is un-
supportable or indefensible when the tax deduction, which has been
used to support many of the groups you represent here today, has
not been found to be that form of entanglement?

Mr. ARENT. I see quite a distinction,The deductibility of contri-
butions for eleemosynary purposes, charitable purpose of all kinds,
including religious purposes, (a) has a long history; (b) does not single
out or overemphasize the religious institutions. They are one relatively
modest part of the whole spectrum of public encouragement through
a tax deduction of doing good for the public in general.

The Supreme Court in the 147,4/z case concluded that there was
much less danger of Entang

into
in religious and sectarian strife

to continue this hisw.;al deductibility than to get nto the matter
of denying it to one part of this group which for so many years had
been receiving it.

The line is not easy to draw, as Mr. Ennis stated, but I think that
clearly a provision here which says if you spend money on a religious
school or a private school, but we know we are talking primarily of
the parochial, the sectarian schools, if you spend money on tuition
for those schools, the Government is going to reimburse you, is indis-
tinguishable from giving money to the schools.

Where will the strife come in? If you are going to adhere to the
constitutional principle, the money cannot have a primary purpose
of aiding religion. When $200 goes to a parochial school, as one of the
three-judge district courts said, either the State is going to have to
police the operations of the schools and see to it that this money
gets used only for allegedly permissible secular uses, or you are going
to have money going directly in aid of religion.
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So, you have the same entanglement as if you were handing the
school the $200. The courts have said you cannot give the school
the $200. If you try to allocate it so that it is not used for religion,
you are going to get into an intanglement which will cause great
trouble for us in this country.

I don't see how you can avoid it, if you arc going to adhere to the
constitutional principle of separation of church and state, by giving
money to the parent rather than to the school.

Mr, CARET, Your answer is more enlightening than was Mr Ennis'
response You have gone into the issue more deeply, and I think
have made a more reasonable argument in showing the distinction
as the court may see it. But I respectfully disagree with your point
that we can say that certain charitable institutions are within the
general welfare and hence qualify to receive support, yet at the same
time separate education from this category and say this is more
dangerous ground:

I think that this is the question with which we have to contend.
Where are the limits of "general welfare"?

If we say general welfare does not include education, then probably
we should not have passed the poverty program, Headstart, andmany of the programs which, although essentially not strictly
educational, are in support of education. This is a hard distinction for
me to draw. That is why we are here.

As to entanglement, it has been said before in the committee that
perhaps we could include safeguards in the bill which would bring
more support from groups such as those you represent. I think we
agree that to meet the curriculum requirements and standards im-
posed by most, if not all, of the States, religious education cannot be
the major part of the instructional day or the instructional program,

If, then, we would agree that religious instructions could not be,
for example, more than 20 percent of the total educational program,
and if we would limit the total credit to, for example, less than 50
percent of the per-pupil costs, would it not be true that we would not
be subsidizing religion because we would not be subsidizing 50 percent
of the secular instruction?

In other words, there would always be a gap between the cost of
secular instruction and total cost of the child in the school. That
would then allow no overburden for religious instruction.

Mr. ARENT. Catholic leaders have been very frank in expressing
their recognition that the religious instruction pervades the full
program of instruction because of the overall objective in the program.

I can give you an example out of my own experience that confirms
this. Father Eddy Meehan, now deceased, was one of my friends at
Cornell. He took a course in medieval history from a distinguished
professor by the name of Hammond. Hammond was giving a histori-
cal view of the Renaissance. Father Eddy Meehan wrote what he
considered the Catholic point of view on these events with full knowl-
edge that it would cause him to flunk the course.

Now teaching history in a parochial school has to have that kind of
overtone.

Even in teaching mathematics some of the examples used are ex-
amples that come out of a Catholic or religious context.

Of course the same is true of our Jewish parochial schools which
have the same slant. I think it is inevitable. I think it would fail to



achieve the objective of the parents who send their children to those
schools if there were not that kind of slant.

I think you are doing a great disservice to the religious institutions
by subsidizing them and putting them in a position where perhaps
they have to change their slant.

CAREY. I think you missed the point of my question. I was not
talking about the pervasive notion of education. I think all education4 has a philosophy or it is not education. I do not know how you divorce
education from philosophy. If you subtracted philosophy and added
theology, perhaps we come to agreement as to what happens in a
religious school.

I did not intend to enter into a very complicated maze of what con-
stitutes educational matters. I was talking about the level of support.
If we agree that the church wants to remain free of entanglement, the
level of support can never exceed, say, more than 50 percent or 30
percent, whatever the case may be, of what the costs are to educate a
child. There will always be then the burden on the religious institution
to pay for its share of religions instruction.

In other words, there will never be a subsidy by the Federal Govern-
ment for religious instruction.

Mr. ARENT. I don't see how that gets you away from the problem
of enganglement which Chief Justice Burger has stressed so much be-
cause unless you establish a limit of 20 or 30 percent by constitutional
amendment, each election campaign will involve the question of

iincreasing that amount. It is a political issue from day to day.
Mr. CAREY. I hope you will admit that often the purpose of Congress

is to resolve political questions without further unhinging the political
system. I know of nothing more divisive than our political system. Yet
the Congress saw fit to use the very same device we are talking about
heretax credits deductionsto subsidize major political parties.

I know of nothing more divisive at this moment than the contest
going on between the major political parties. I hope the church does
not get as fragmented as the parties are today. Yet Congress saw fit to
continue the political dialog in the interest of democracy.

The wise decision was the granting of tax credits for political con-
tributions. I daresay that we will not find the Government entangled
in the political parties any more than it already is.

Mr. ARENT. You didn't have the first amendment with all the
sensitivity involved in that area.

Mr. BRODY. I might say, Mr. Carey, in response to your question,
of course Kurtzman involved direct aid to church-related schools,
and what the Pennsylvania and Rhode Island Legislatures attempted
to do there was to make sure that the aid went only for the purpose of
teaching secular and nonsectarian courses.

Nevertheless, the Court invalidated the statutes in that case, and I
think the same principle would apply to the question you raised with
respect to reimbursing the parent for an amount substantially less than
the total cost of the religious education.

Mr. CAREY. Let it be understood that if the Court had resolved the
issue in the Lemon case, we would not be here today.

Mr. BRODY. I am not saying that, it did. To follow up on what Mr..
Arent said before, Chief Justice Burger also specifically made that
point when he said that notwithstanding the best of intentions such a
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teacher would find it hard to make a total separation between secular
teaching and religious doctrine.

Mr. CAREY. I recall that. Frankly, the dilemma I face now is how the
court could have said all it did in the Lemon case and then, on the same
day, hand down a decision in the Tilton case which gave practically
magna carta of aid in all forms, save one slight caveat, to the entire
field of higher education. If you can reconcile the Court's wording in
those two cases, you will do us a great service.

Mrs. GRIFFITHS. (presiding). Are there further questions?
Thank you very much for your testimony.
The committee will stand recessed until 2 o'clock this afternoon.
(Whereupon, at 12:05 p.m. the committee recessed to reconvene

at 2 p.m., the same day.)

AFTER RECESS

Mr. CAREY (presiding). The committee 'will come to order for the
further consideration of the various bills relating to tax credits.

The next witness is Mr. Charles J. Ruppert on behalf of Parents'
Council of Independent Schools and the Federation of Home School
Associations of the diocese of Buffalo.

Mr. RUPPERT.,

STATEMENT OF CHARLES J. RUPPERT, APPEARING ON BEHALF
OF THE PARENTS' COUNCIL OF INDEPENDENT SCHOOLS AND THE
FEDERATION OF HOME SCHOOL ASSOCIATIONS OF THE DIOCESE
OF BUFFALO

Mr. CONABLE, Mr. Chairman, I would like to welcome Mr. Ruppert
here. I know he came in this morning with Congressman Dulski.
Congressman Du lski would have liked to have stayed to introduce
him to the committee. Mr. Ruppert is a fine representative of our
area and up in western New York we are proud of the work his organi-
zation does.

Mr RUPPERT. Thank you, Mr. Congressman.
Mr., CAREY. Mr. Ruppert, you may proceed with your statement.

If you wish, you may include it in the record in full, or you may
address it in summary, as you wish,

Mr, RUPPERT. I would appreciate recording it in full, It will be
short testimony.

Mr. CAREY. You may proceed,
Mr. RUPPERT. Mr Chairman and members of the committee, I

am Charles J Ruppert and I am speaking in behalf of the Parents'
Council of Independent Schools and the Federation of Home School
Associations of the Diocese of Buffalo. These organizations represent
over 100,000 parents of approximately 70,000 children in the non-
public schools in the western New York area. I am secretary and
past prcsidmt of the Parents' Council of Independent Schools and
father of eight children, all of whom have been or are presently being
educated in the Buffalo Catholic school system. I just represent the
average parent needing financial help.

I would like to speak briefly on the necessity of maintaining free-
dom of choice in education; second, the economic problems af-
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flicting parents who exercise this choice by sending their children tononpublic schools, and third, the urgent need for financial relief
for parents via some form of tax credit.

While our Constitution and courts have guaranteed us this freedom
of choice, it is more and more becoming an economic impossibility to
exercise this choice. The need to preserve this freedom of choice is high-
lighted by the fact that in many underprivileged areas parents choose
to send their children to nonpublic schools. As an example, in a recently
consolidated innercity parochial school in the city of Buffalo, approxi-mately 80 percent of the 800 students are non-Catholic and their
parents are paying $60 per year to exercise this freedom of choice. The
nonpublic schools provide a diversity which our educational system
would otherwise lack. They not only provide knowledge but also asystem of value_ which inform the moral and ethical choices one must
make throughout his life.

The more one appreciates the quality of education provided by the
typ;cal nonpublic schools, the more urgent their preservation becomes.
In t le diocese of Buffalo, for example, standard tests demonstrate that
children in Catholic elementary schools exceed the national average by
an everincreasing margin as they progress from kindergarten through
grade eight. This phenomenon occurs despite the fact that the dis-
tribution of IQ's among the student population is normal.

Inasmuch as a pluralistic society has been part and parcel of this
country since its very inception, it is absolutely necessary that a
realistic freedom of choice in education be maintained. It appears that
Russia and the United States are the only two countries that discrimi-
nate against nonpublic schools.

The economic problems afflicting parents who exercise this freedom
of choice of education by sending their chileren to nonpublic schools
continue to mount. These parents make many sacrifices to support the
two school systems. For the average working man and the under-
privileged this freedom of choice is fast disappearing. The inflationary
pressures afflicting nonpublic schools with a resultant increase in the
cost of tuition is fast making the exercise of this precious freedom an
economic impossibility for more and more parents. Mothers are going
to work, fathers are working two jobs, and discrimination is occurring
within families where some children are sent to nonpublic schools and
others must attend the public schools because of a shortage in familyfunds.

Present unemployment rates of 11 percent in Niagara County and
9% percent in Erie County serve to compound these economic
problems.

All Americans are enjoying the benefits produced by both school
systems but the fact that some Americans are penalized by exercising
this freedom of choice offends the American spirit of fair play. For
example, it costs the Catholic community in New York State approxi-
mately $172 million a year to operate the parochial schools. In New
York State alone it would cost taxpayers over $400 million to absorb
the students in these schools.

In the span of 5 years it has been necessary to increase tuition in
our diocesan high schools from $150 to $400. Further increases in tui-
tion are inevitable. More and more the avi- rage family can no longer
afford to send their children to nonpublic schools. The average per-



pupil cost in the Buffalo diocese is $216 in the elementary schools and
$550 in secondary schools. This is well below the average per-pupil
expenditure of $1,400 in New York State's public schools. Obviously
a tax credit of only a few hundred dollars would help restore balance
to our plural educational system.

It is therefore our recommendation that some form of tax credit be
given directly to the parents. It is my understanding that over 100
tax-credit bills have been submitted to this committee and it is ourhope and prayer that you will see fit to recommend one that most
suits our immediate needs.

It is our recommendation that tax credit for tuition be extended
only to the parents whose children attend schools meeting State and
Federal educational standards conforming to the Civil Rights Act of
1964. All the nonpublic schools represented by our organization have
been approved by the New York State Education Department. It is
not our intention, now or in the future, to expect Government to sup-
port the entire cost of tuition for nonpublic schools. However, we must
keep in mind that time is of the essence and too little or too late could
be chaotic.

In closing, I wish to thank this committee for your interest and con-
cern and I trust you will submit a tax-credit bill that will enable us
to maintain our freedom of choice in education.

I thank you.
Mr., CAREY. Thank you, Mr. Ruppert, for a very thoughtful state-

ment representing the views of a parent and considering the resolution
of this issue for all the people of our country.;

The gentleman from New York.
Mr. CONABLE. I have no questions.
Mr. CAREY. Thank you, Mr. Ruppert.
Mr. RUPPERT. Thank you, gentlemen.
Mr. CAREY. The next witness is the Honorable Thomas Laverne,

chairman of the Special Committee on School Finance, National
Legislative Conference (NLC).

Mr. Conable.
Mr. CONABLE. Mr. Chairman, Senator Thomas Laverne was here

earlier. Unfortunately, he was under a tight schedule and had to leave.
We very much regret this. We hope that in the future he will let usknow if he is under such a time pressure. Mr. Desmond, who is the
staff director of the joint legislative committee of which Senator
Laverne is the chairman, is appearing to give Senator Laverne's tes-
timony before the committee. Senator Laverne has a written state-
ment which Mr. Desmond will present. I would like to welcome
Mr. Desmond also.

I served in the State Senate in New York. I have a high opinion of
the staff there and I am very familiar with Senator Laverne who comes
from the metropolitan area I also represent. I would like to welcome
Mr. Desmond as he presents Mr. Laverne's statement.

Mr. CAREY., The Chair will join his colleague from New York in
extending a warm welcome to Mr. Desmond and expressing the same
regret that we did not have the privilege and honor of welcoming
Senator Laverne in person. I have had the good fortune to know of
his long standing interests in all of the affairs of our State, especially
as they appertain to the complexities of the affairs in New York City.



We respect him very highly even if he does represent a part of the
State removed from my constituency.

I know I speak for the entire delegation of New York when I say
that his work on the National Legislative Conference has been of
great value to us in our deliberations on many problems before the
Congress. So, Mr. Desmond, if you will proceed.

STATEMENT OF LEONARD 7. DESMOND, STAFF DIRECTOR, NEW
YORK STATE JOINT LEGISLATIVE COMMITTEE ON METROPOLI-
TAN AND REGIONAL AREAS STUDY, PRESENTING STATEMENT
OF HON. THOMAS LAVERNE (NEW YORK STATE SENATOR), ON
BEHALF OF THE NATIONAL LEGISLATIVE CONFERENCE

Mr.. DESMOND. Thank you, Mr. Chairman and Mr. Conable.
I would like to first of all introduce Senator Laverne's statement

into the record.
Mr. CAREY. Without objection the full statement will be entered

into the record at this point.
(Mr. Laverne's prepared Statement follows:)

STATEMENT OF HON. THOMAS LAVERNE, NEW YORK STATE SENATOR

Mr. Chairman, distinguished members of the committee, I am Thomas Laverne'
Chairman of the Special Committee on School Finance, National Legislative
Conference (NLC) and a member of thc NLC Executive Committee. I am also
Chairman of thc New York State Joint Legislative Committee on Metropolitan
and Regional Areas Study; Chairman of the New York State Senate Standing
Committee on Education; and a Commissioner of the New York State Commission
on the Quality, Cost and Financing of Education (Flcischmann Commission).

I was invited to testify today on behalf of the National Legislative Conference
on Title I of H.R. 16141, the proposed "Public and Private Education Assistance
Act of 1972."

I am extremely happy to have the opportunity to testify on this bill. It is directly
related to thc work of the NLC Special Committee on School Finance, which I
consider one of my most important responsibilities. This Committee, madc up of
fifteen state legislators from throughout thc country, has studied thc problem of
school finance in great detail. Thc Committee was appointed last spring with thc
responsibility to: study the implications of thc Serrano-type decisions; explore
thc options for State Legislators in responding to these decisions; and present
recommendations to thc National Legislative Conference.

SUBSTANCE OF TITLE I

I would like to summarize what I see as the substance of Title I of H.R. 16141
PAYMENTS TO STATES FOR PUBLIC ELEMENTARY AND SECOND-
ARY EDUCATION. Thc bill would authorize $2.25 billion for a Public Educa-
tion Trust Fund. Qualifying states would be eligible for Federal matching from
this fund up to 10 percent of their total non-Federal funding for schools. States
which provide at least 90 percent of thc non-Federal funding of public education
would qualify. States which rrovide less than 90 percent would qualify if they
use the equalization formula described in Section 102 (b) (2) or another formula
which the Secretary of Health, Education, and Welfare funds to be similarly
equalizing.

The effect of the formula specifically described in thc bill, according to my
analysis, would be to equalize revenues at the statewide average per pupil expendi-
ture, It would give no State or Federal funds to district spending above the state-
wide average. I commend the basic approach of the program as an innovative
design to encourage equalization. I will recommend changes to make that design
more effective.

TECHNICAL FROBLEMS

In attempting to apply the bill's proposed formula to New York State, we
encountered two technical problems in Section 102 (b) (2) (A). The first is that
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the number of pupils per district is not defined. There are at least three measures
of number of pupils per district:

(1) The number of pupils in average daily attendance (ADA);
(2) ADA weighted for certain factors, or weighted average daily attendance

(WADA), the measure now used in New York; or
(3) The number of pupils in average daily enrollment.

The Fleischmann Commission, among others, has recommended using the
enrollment figure because the other figures penalize schools which have high
truancy rates. They take away resources from school districts which in fact
need more resources. Incidentally, the State of Minnesota adopted the enroll-
ent measure in its school finance reform legislation of 1971. I recommend that
Federal legislation adopt that definition.

The second problem M Section 102 (b) (2) (A) is the term "assessed value."
In New York State, as in other states, property is assessed at a precentage of
full value. This percentag=ies from chstnet to district. It varies within dis-
tricts, and even within c of property in a single district. For the purpose
of determining state aid, we equalize assessment ratios among taxing units.
This is done by taking a sample of assessments in a taxing unit, to determine its
assessment ratio, and then applying and equalization formula, to make the unit's
assessments comparable to those of all taxing units within the state. It is this
"equalized assessed value" which mast be used in any statewide formula. If
assessments are used to determine a distribution of funds among states, they
must then meet a common national standard. The preferable standard would
be equalized assessments at full market value.

In my testimony, I will cover the following points:
(I) The underlying concern shared by the sponsors of this bill and the Na-

tional Legislative Conference;
(2) The Special Committee's basic principles for State action in school

finance, and the need for Federal aid to put these into practice;
(3) The basic principles proposed for Federal aid; and
(4) The need for property tax reform.

1. Shared concerns .

Let me start by saying that I share with Mr. C. my, a fellow New Yorker, the
concern he expressed when he introduced the bill, for himself, Chairman
Mrs. Griffiths, Mr. Rostenkowski and Mr. Karth. Mr. Carey noted that, with the
present system of school finance being challenged in State and Federal court deci-
sions, "it would now seem appropriate that Federal funds be made available to
assist States in equalizing the educational opportunities of public school students.,"

The Special Committee on School Finance joins Mr. Carey in his conclusion
that the law developing from the school finance cases is based upon a sound prin-
ciple, that fix quality of a, child's education must not depend on the wealth of his
parents and neighbors, regardless of the judicial result. As the Special Committee
said in its final report of the National Legislative Conference:

Regardless of future court actions, we believe the principle established by
Serrano, so far as public education is concerned, is essentially reasonable and
equitable and ought to serve as a policy objective for every State.

2. Recommendations for State action
Before presenting recommendations on changes in Federal aid to the public

'schools, I will discuss our recommendations for changes at the state level. We
recognize that public education is primarily a State responsibility, and that States
must take steps to reform the 46001 finance system. At the same time, we hold
that the reforms necessary at the state level will be impossible without Federal
help.

Our studies and discussions focused on four different approaches considered in
New York, Michigan, Minnesota and Kansas.

(1) New York's Fleischmann Commission called for full state funding, a uniform-
rate statewide property tax, equalized spending with allowance, for special educa-
tional needs, and Federal aid at the level of 25 to 30 percent of the total cost of
public education.

(2) The Michigan plan recommends a shift from the local property tax to state
taxation and equalization of pupil-teacher ratios (rather than equalization of per
pupil expenditures).

(3) The Minnesota plan involved a thorough reform of the existing program,
raising the state share of school costs from 43 percent in 1971 to 05 percent this
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year and 70 percent next year. The measure of numbers of pupils was changedfrom average daily attendance to average daily membership.
(4) The Kansas plan proposed a "district power equalizing" approach, with agiven level of per pupil expenditure guaranteed for a given tax rate. Local districtscould use either a property tax or an income tax.
After considering the problems and the variety of plans devised to cope with

them, we developed a set of basic principles for the reform of school finance. We
adopted positions on proposed Federal policy, but many of the basic principles
pertain directly to the States. Because one of the key roles of the Federal govern-ment is to use its strong revenue-raising capacity to help states to do what theymust, I will briefly summarize our recommendations to the states.

We recommend that states:
(1) Take on full responsibility for ensuring that the collection and distribution of

funds for the public schools is equitable.
(2) Stabilize, or better still reduce, their reliance on the local real property tax

for funds for the schools. States which continue to rely on the property tax should
review and, wherever necessary, reform the administration of the property tax.
Reform is especially needed, and especially difficult, in assessment practices.

(3) Recognize that although central cities tend to have a relatively high total
assessed valuation, they also have high demands for public services. The higher
costs of running city schools contribute to this problem of "municipal overburden."

(4) Equalize up to the levels of expenditure in the more affluent districts, rather
than down to the poorer districts. We suggested the 65th percentile as an appropri-
ate level.

(5) Develop both a cost-of-education index andan educational-need index. This
would make it possible to establish reasonable differentials in funding formulas.
Equality of educational opportunity does not necessarily mean equal amounts of
dollars per student. As the President's Commission on School Finance said, "to
offer children only equal education, disregarding differences in their circumstances
is merely to maintain or perhaps even to magnify the relative effect of advantageand handicap."

(6) Keep policy decisions and administrative control at the local level, regardless
of how states decide to finance thier public schools. This is a matter of placing
responsibilities at the level best suites to fulfill them. If school boards are relieved
of the responsibility of raising funds, they will be able to focus their attention on
substantive matters, on improvements in the quality of education.

(7) Recognize that, when a state takes on fiscal responsibility for the schools, it
should also play a larger role in determining teacher salaries, which account for
approximately 75 percent of school costs.

(8) Must demonstrate the ability to handle Added funds effectively if states arc
to expect greater flexibility in Federal aid. Each state should review the effective-
ness and accountability of the Department of Education in its dealings with local
districts.

These reforms will require a major effort on the part of the states. Nevertheless,
when we presented our recommendations on August 3 at the annual meeting of the
National Legislative Conference, they were adopted unanimously. It is important
to keep this significant commitment in mind when you hear what we propose forFederal action.

Reform in real property tax administration, particularly in assessment practices,
is a particularly difficult task. This reform should be encouraged in any plan
adopted fqr increasing the level of federal aid.
3. Federal role in Federal -State partnership

I would like to turn now to what the Special Committee recommended for the
Federal role in a Federal-State partnership in education. Two factors combine to
make educational opportunity a matter which extends beyond state lines: The
increasing mobility of American citizens and the extent to which education can
affect individual opportunities. A strong Federal-State partnership is essential.

Studies show that the average state would have to increase its taxes by more
than 30 percent in order to finance 90 percent of the cost of public education. But
the Federal tax structure limits the ability of states to raise the revenues needed.

(1) We recommend that the Federal government increase the level of federal aid
to the public schools substantially above the present 7 percent level. The level of
funding suggested by such studies as the National Educational Finance Project
anctthe Fleischmann Commission is in the range of 25 to 30 percent.
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(2) We also recommend that Federal funding be designed to help the states to
equalize resources and that it take the form of block grants for education ratherthan narrow categorical grants.

(3) Endorsing a recommendation of the President's Commission on SchoolFinance, we call for Federal legislation which would guarantee the schools, in caseof any delay in Federal appropriations, 80 percent of the previous year's Federal
funding. We also urge that the appropriation process be changed to enable school
districts to know the exact amount of Federal aid well in advance of a school year.
Our discussions revealed that the uncertainty of the amount and timing of Federalappropriations is a'major problem.

The matter of reforming the school finance system is only in its beginning stages.
We recognize the need for a continuing effort on the part of all groups with aninterest in the schools to develop a system which is equitable to the taxpayers,
adequate for the schools and so constituted that fiscal responsibilities are placed
where the fiscal resources exist.
4. Property lax reform and national goals

I want to emphasize the urgent need for reform of the real property tax. This
tax, overburdened with the massive function of supporting education, has a
number of side-effects which conflict with national goals. We want integratedhousing, but our school finance system contributed to residential segregation by
social and economic class. We want businesses to be located near housing, but the
property tax burden is an incentive to localities to play the "zoning game,"
attracting commercial and industrial ratables while keeping out moderate-income
housing for those who would fill the jobs. Reform of the school finance system,
besides providing equal educational opportunity for our young people, wouldhelp us to achieve other national goals as well.

SUMMARY

I would like to :mimmarize the concepts I have presented in my remarks by
relating the concerns of the Special Committee to H.R. 16141.

(1) 1 applaud the intent of the bill, which seems to be an incentive to States to
adopt effective equalization programs.

The bill's adoption of the state-wide average expenditure as the equalizing
level is lower than the 65th percentile level recommended by the Special Com-
mittee. The Fleischmann Commission also recommends leveling expendituresup to the 65th percentile.

(3) One effect of the use of the statewide average would be to penalize higher-
cost districts and districts with high concentrations of disadvantaged students.Large cities would be particularly hard hit. The final formula should include
some weighting to compensate for regional cost differentials (particularly munic-ipal overburden) and educational need.

(4) The level of funding proposed in the bill, presumably in addition to existingFederal school aid programs, is a step in the right direction. It would raise the
Federal contribution from 7 percent nationally to 11.8 percent. The bill appro-
priates a constant $2.2-1 billion per year. We would like a substantially higher
level of-Federal funding, and we would prefer to have the annual appropriation
increase in proportion to increases in school costa.

(5) A school finance reform bill should include an incentive fund to encourage
and enable states to reform their real property tax administration systems. Thetechniques exist for making this tax inure equitable. But there are extremely
difficult problems involved in putting these techniques into practice. This mustbe done, however, if we are to reduce or stabilize the property tax.

(6) The bill should contain an incentive to reduce reliance on the real property
tax. It does not now contain this sort of incentive.

DOCUMENT* SUDIOTTED son THE RECORD

Before closing, I will submit for the record copies of some documents which
I believe will help you and your staff in dealing with the school finance problem:

(1) The report of the National Legislative Conference Special Committee onSchool Finance;
(2) "A Legislator's Guide too School Finance," prepared for the Special Com-

mittee and published by the Education Commission of the States; note that the
preceding document is the final version of the report presented in pages vi to xiiiof the "Legislator's Guide."
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(3) The 1967 report of the Joint Legislative Committee on Metropolitan and
Regional Areas Study, "Governing Urban Areas:, Regionalism and Reform,"
referring particularly to Chapter 3, "Regionalism and Public Service; Call for
Innovation," which deals with the real property tax and school finance, pages
71-102;

(4) Appendix NI to the 1967 report, which delay with revenue sharing generally;
(5) The 1968 report of the same Joint Legislative Committee, "Governing

Urban Areas: Strengthening Local Government Through Regionalism," noting
particularly Chapter 4, "Public Education, Public Welfare and Metropolitan
Areas," pages 103 -194; and

(6) Volume I of the report of the New York State Commission on the Quality,
Coat and Financing of Elementary and Secondary Education (the Fleischmann
Commission).

Thank you for the opportunity of appearing before this Committee to testify
on a bill which deals with one of the major crises facing our nation.

PERSONAL cOSIMENTS ON TITLE II: INCOME TAX CREDITS

I would like now to make some personal comments on Title II of Mr.. Carey's
hill. This title deals with income tax credits up to $200 for tuition paid to private
schools. I am not speaking now for the National Legislative Conference. The NLC
has no policy position on this issue.

The plan proposed by the bill is sound. The constitutionality of a similar plan
was upheld July 1972 in a Minnesota case, Minnesota Civil Liberties Union a.
State of Minnesota. The non-public schools face a fiscal crisis which could lead to
the collapse of the private school system. Such a collapse would endanger the
diversity which is vital to our democracy. It would also place an added strain
on the public school system, making it difficult to sustain quality education.

I favor the plan proposed in this bill. It has been suggested that money for this
program would have to be diverted from funds which would otherwise go to the
public schools. It would be a tragic mistake to harm the public school system in
order to help the non-public schools. This nation has sufficient resources both to
reform public school finance and to provide the partial aid necessary for the sur-
vival of the private schools.

Mr. DESMONU. I would like to summarize the contents of that
statement:

Senator Laverne was invited to testify on behalf of the National
Legislative Conference on title I of II.R. 16141. Ile is chairman of a
special committee on school finance set up by the NLC to study
the options available to State legislators in school finance reform.
Title I of this bill is directly related to the special committee's work.

I would like also to introduce into the record the policy positions
and final report of the Intergovernmental Relations Committee of
the National Legislative Conference, adopted in August 1972.

Mr. CAREY. That is a rather extensive document, is it not?
Mr. DESMOND. It contains a report by the school finance com-

mittee. Perhaps we could include the report of the school finance
committee.

Mr. CAREY. It world be helpful if you include the summary of the
finance committee report. We will accept the publication for the
committee files. Without objection, it is so ordered.

(The summary referred to follows:)

ItKPORT or THE NATIONAL LEGISLATIVE CONFERENCE SPECIAL CoMMITTKE
ON SCHOOL FINANCE I

NOTE: This is the final version of the report. A preliminary
version of the report was printed in A Legislator's Guide to School
Finance, pages vi to xiii.

o Senator Thomas Laverne. Chairman. adopted unanimous!). August 3. 1072. at the
annual meeting of the National Legislative Conference.
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Brown v. Board of Education set the stage for a new era of thinking as to the
availability of certain fundamental rights to all citizens on equal terms. The
cane was based on two important assmnptions:

(I) Education is perhaps the most important function of state and local
government;

(2) It is doubtful that any child may succeed in life if he is denied the
opportunity of an education.

The decision made it plain that there is no compelling state interest which
will justify any racially discriminatory policy in public education.,

Today, almost twenty years later, a new challenge is before the public and the
courtsa challenge with ramifications as far reaching as those initiated by the
Brown ruling. The courts are now being asked to consider the proposition that
education is a fundamental, personal right, protected by the State, and being
asked to rule that the present system of elementary and secondary educational
financing, which is conditioned on the wealth of a child's parents and neighbors,
is unlawful.

Two major forces have brought this issue to the Nation's attention through
the courts:

(I) The rising cost. of public education, coupled to a growing resistance
to further property tax increases, and

(2) The rising demand for equality in the distribution of public services.
In practically every State in the Nation, wide variations exist in the amount of

taxable wealth available to local school districts. Because their taxing efforts have
been limited to the availability of local revenues, the public school systems have
been unable to provide equal educational opportunities to their children. Efforts
by the States to eliminate, or at least reduce, these disparities in the delivery of
educational resources have simply not been able to keep pace with the demands,

Challengers to the present school finance standards have shown that taxpayer
in a "poor school district are forced to make substantially greater contributions to
provide substantially less revenue for the operation and maintenance of their
schools as compared with what is required of taxpayers in a "rich" district. The
Supreme Court of California has ruled, in the now famous Serrano v. Priest case,
that the quality of a child's public education (as defined by the level of expendi-
tures) must not depend on the wealth of the child's school district or family.

Since that August 1971 decision was handed down, similar challenges to the
t inequities in public educational finance have been made in several state and federal

courts. To date none of these court cases have suggested:,
(I) That the use of the property tax, as a tax source for public education, is

unconstitutional; or
(2) That the same amount of dollars must be spent on each child within the

State; or
(3) That the State must adopt any specific school finance system.

Though the parameters of this problem will only emerge on a case by case review
of new State programs as they are enacted, the States still have a wide range of
alternative school finance systems from which to choose to effect the twin goals of
quality education and equal educational opportunity. Nevertheless, one principle
is fixed and unequivocal: local wealth can no longer be a major determinant in
providing educational opportunity to elementary and secondary school children.

The National Legislative Conference affirms the principle that all States have all
obligation to provide an equal educational opportunity and quality education to
all children attending public schools within their jurisdiction. We are in agreement
with the principle established in Serrano v. Priest that the quality of a student's
public elementary and secondary education should not be dependent on the afflu-
ence of his parents or school district. Regardless of future court actions, we believe
the principle established by Serrano, so far as public education is concerned, is
essentially reasonable and equitable and ought to serve as a policy objective for
every State.

We recognize that varying Constitutional dictates and differing tax preferences
within the separate States make it impossible to suggest any specific uniform school
finance system that would meet the needs of all the States. Each State, therefore,
will have to develop that system which best responds to its individual circum-
stances. Whatever general guidelines are agreed upon by the States, however, must
1w fair and equitable to both the taxpayer and the public school student, and must,
by definition, include:

(1) Equalization of property taxes, and
(2) Control of local expenditure levels.
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In order to accomplish these objectives, the National Legislative Confer( neemakes the following recommendations:
1. Money alone will not cure all the ills of our public education system but noimprovements can he made until the manner in which educational funds arc raisedand distributed is altered.

The States, in line with their clear Constitutional jurisdiction over ednea-Hon, should assume full responsibility for regulating the collection and distri-bution of the revenue for public elementary and secondary education.II. Evidence clearly shows that the manner by which local property taxes arc
levied for financing public education favors wealthy localities with a large non-residential tax base and penalizes those jurisdictions with a small non-residentialbase.

The States, in fulfilling their responsibility in the urea of educational finance,
should mom toward stabilization and, where possible, a reduction in theirreliance on the local property tax as a revenue source for public education.

States which continue to use the property tax as a source of educational
revenue should initiate a review and, where necessary, a reformation of their
property tax administration. Specifically, the States are urged to adopt auniform system of assessment to assure an equalized property tax burden.

The method of taxation used to supplement or supplant the property taxshould have a growth factor comparable to the increase of educational costs.III. Local, non-educational public services are financed largely from the prop-erty tax, and although the central cities tend to have a relatively large property
tax base, the total burden placed upon their tax base usually is heavier than it is
in areas where the demand for such publicservices as sewage maintenance, street
lighting, fire and policy protection is low.

In the attempt to equalize the costs of maintaining schools, States areurged to recognize those non-educational expenses, for example, municipal
overburden, which affect local tax burdens.

IV. An equal educational opportunity implies an equalization of educational
resources among school districts. In order to equalize resources among districts,two alternatives are available:

(1) Reduce educational funds from some districts to raise the resourcelevel for others, or
(2) Provides substantially increased funds to raise the poorer districts'

resources lip to a level enjoyed by the more affluent systems.
The latter is obviously preferable.

No school district should be compelled to reduce its level of expenditurewhile a State moves toward assuming its full role in financingand distributing educational funds.
The equalization level is a matter to be determined by each State. How-

ever, it is recommended that the 65th percentile level of per-pupil expendituresbe the minimum standard guaranteed by each State.V. Equality does not mean identical t eatment. The crucial value to be fos-tered by a system of public education is the opportunity to succeed, not the
uniformity of success. While all are equal under the law, nature and other eircum-
stancesVicid advantages to some, while handicapping others. Hence,as the Presi-
dent's Commission suggested, "To offer children only equal education, disregard-
ing differences in their circumstances is merely to maintain or perhaps even to
magnify the relative effects of advantage and handicap. Equal treatment ofunequals does not produce equality."

A concept of equal educational opportunity should reflect a sensitivity to
differentials in costs and variations in the interests and needs of those to beeducated. Attempts at relieving disparities by attending to their differences will
prove fruitless, however, unless those needs and costs can be clearly identified andfully quantified.

We support the recommendation of the President's Commission on School
Finance which calls upon the States to develop both a Cost-of-Education
Index and an Educational Need Index.

VI.. Although it is an accepted principle that the responsibility for education is
primarily reserved to the States, no level of governmentfederal, state or local
can escape involvement in the educational process. The acceleration of change in
American society, the vast mobility of its people, and the extent to which gross
disparities in education can reflect adversely on the quality of an individual's
have combined to make education a matter of concern extending beyond the
boundaries of the several States. For the. States to play a full role in the distributionof funds for elementary and secondary education, substantial tax increases will be
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necessary. Many surveys have concluded that the average State would be required
to increase its revenue collections by more than thirty percent if it wished to assume
ninety percent of the cost of public elementary and secondary education. Yet,
the federal tax structure severely impedes the capacity of the States to develop
revenues at a rate sufficient to meet increasing educational costs.

The National Legislative Conference recommends that the federal govern-
ment substantially increase its level of financial assistance (presently at seven
percent) for public elementary and secondary education.

Increased federal funding should serve the purpose of assisting the States
toward greater equalization of resources.

Federal assistance should take the form of block grants for education,
designed to promote equalization, but should remain otherwise unrestricted.

With respect to P.L. 874 funds, if they are not considered in a school
district's ability to pay, any attempt by the State to provide equalization
may be distorted. Accordingly, we urge Congress to give consideration to
allowing those funds to count as local school district contributions.

VII.. Federal assistance is necessary to maintain certain operating programs
in elementary and secondary education. However, even with federal assistance,
many worthwhile educational programs are delayed or even eliminated because
of the uncertainty surrounding the amount and timing of federal appropriations.
Adequate foreknowledge of the amount of federal assistance is imperative if
States are to properly structwe their own appropriations and tax policy. Many
educators feel they would rather not have the funds than not be able to depend on
their timely authorization.

In full endorsement of the recommendation of the President's Commission
on School Finance, we urge the enactment of federal legislation that would
guarantee to state and local school systems, in the event of delays in federal
outlays, eighty percent of the funds provided in the previous year.

We strongly urge the Congress to restructure its appropriation process so
that school districts know well in advance of a school year the exact amount
of their federal aid.

VIII. If the States are to assume a more active role in public education, espe-
cially in the realm of funding, and if they are to expect the necessary flexibility
in federal assistance, States must demonstrate their ability to appropriate addi-
tional funds in an efficient manner.

Each State should review its governance of education, the relationship of
state departments and local districts, and the present and potential effective-
ness and accountability of the Department of Education, in order to insure
the efficient flow of both State and federal revenue and to guarantee that
funds, be they State or federal, are applied for the purposes intended.

IX. The argument is made that a greater assumption of school financing
responsibilities by the State will undermine, or perhaps even destroy, the tradition
of local control of education. We believe that local control is not dependent on
local tax raising ability. Local school districts are the creation of and responsibility
of the State. Their authority to raise funds for education comes as a result of
delegation by the State of part of its own taxing authority.

There is a distinction between local fiscal control and local control over policy.
Local fiscal control is no longer a possibility if financial discrimination is to be
terminated in public education. Insistence upon financial control over education
by the State in order to eliminate fiscal discrimination in no way has to interfere
with continued local administrative and policy control of the schools. On the
contrary, the new standard of school finance encouraged by Serrano suggests that
for the first time "poor" school districts will enjoy significant local control over
educational policy which the lack of resources has previously made impossible.

Evidence fails to demonstrate any correlation between an increase in the State
assumption of educational costs and loss of local decision-making authority. If
anything, the evidence suggests that local decision-making power to shape the
content of local educational programs is enhanced once local hoards are freed of the
burden of searching for the necessary resources.

Regardless of how the States decide to finance their system of public
education, they can and should leave policy decisions and administrative
control in the hands of local districts. It is the State's obligation to insure that
a basic educational package is delivered to all children on an equalized basis;
it should be the local district's prerogative to determine how that package will
be delivered.



X. At least 75 percent of current operating expenditures in education go into
teachers' salaries and salaries of other employees. Because of the fiscal magnitude
ttf. this porti no of educational costs, increased State responsibility in this area will
be necessary.

The National Legislative Conference recommends that as an essential
corollary to state assumption of the fiscal responsibility for public education,
the State should play a larger role in the determination of teacher salary
schedules.

XI The issue of school finance reform is only in the initial stages of debate. It is
certt.in that reform will not come overnightand may not come at all unless there
is an ongoing effort of concerned organizations and interest groups to educate both
the public and elected officials about the crisis facing us.

In this regard, we wish to express our agreement with the general tv Hey
statement on Educational Finance Reform adopted by the National Grt er-
nors' Conference. In particular, we endorse its two major recommendations
calling for immediate action from the States toward equalizing educational
opportunities and urging assumption by the federal government of far greater
responsibility for the financing of education.

VII. The next session of Congress promises to be a critical one for the future
of public education in the United States. All of the major funding bills for elemen-
tary and secondary education will be up for review, The National Legislative
Conference looks forward to working together with other concerned organizations,
such as the Governors' Conference and the Education Commission of the States,
to press Congress for financial assistance to help States meet their responsibilities
in public education.

The Special Committee on School Finance recognizes that its task is not
completed upon submission of this report. The Committee should continue
to function in order to encourage the implementation of those recommenda-
tions agreed upon by the National Legislative Conference and to attend to
the ongoing developments in the field of school finance reform. It should
also expand its lobbying efforts with Congress and State Legislative Leaders
and increase its public relations efforts to that end.

The National Legislative Conference has offered the preceding recommendations
on school finance with an awareness that reform of the manner in which educa-
tional revenues are levied and spent is a necessary but not sufficient condition for
the realization of the societal goals we have established. While there is much .4)
commend in our education system, a great deal of work remains to be done
before the promise of quality education is fulfilled. We are faced with a tremendous
challenge and a great opportunity, for there is no more important business in
an open, democratic society than the education of our young.

NATIONAL LEGISLATIVE CONFERENCE, SPECIAL COMMITTEE ON SCHOOL FINANCE

Appointed by Representative Bill Clayton, Chairman, Intergovernmental
Relations Committee:,
Senator Thomas Laverne, New

Chairman.
Assemblyman William Bagley,

fornia.
Senator Ernest Dean, Utah.
Senator Allen Dines, Colorado.
Senator Carl F. Dodge, Nevada.
Senator Wayne Dumont, Jr.,

Jersey.,
Speaker Herbert Fineman, Pennsyl-

vania.

York, Senator Joseph C. Harder, Kansas.
Senator Jack Hightower, Texas.

Cali- .presentative Tom Jensen, Tennessee.
Speaker Charles Kurfess, Ohio.
Senator Gene Mammenga, Minnesota.
Speaker William P. Ratchford, Con-

necticut.
New Representative Martin Sabo, Minne-

sota.
Representative Ralph Turlington,

Florida.

Mr. DESMOND. Thank you.
Speaking directly to the bill, the senator points out that the effect

of the formula in section 102(b)(2) would be to equalize revenues to
school districts at the State average per pupil expenditure. It would
not give State or Federal funds to districts spending above the state-
wide average. He commends the program as an innovative design to
encourage equalization. He has some suggestions to make that design
more effective.
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We ran into three technical problems in attempting to apply the
formula in the bill to New York. The first is that the number of pupils
used in the formula in section 102(b)(2)(A) is not specifically defined,
There are three main chokes in defining the number of pupils in a
school district: Average daily attendance, weighted average daily
attendance, and average daily enrollment.

In New York, we now use weighted average daily attendance. The
Fleischmann Commission recommended changing the basis of that
count to average daily enrollment. The senator recommends that the
enrollment figure be used in the bill being considered here.

The second problem is the term "assessed value" in the second part
of the bill's formulasection 102(b)(2)(A). "Equalized assessed value"
would be a better term. Assessments vary from district to district in
the percent of full market value that they represent. For the purpose
of New York's State aid distribution, assessments arc equalized
among taxing units. For the purpose of distributing Federal funds,
assessments would have to be equalized to a common national standard.

The third problem is the combination of limitations that are placed
on a State's entitlement under the bill. There are three limitations in
the bill. The first is that a State's entitlement may be no more than
the amount of State aid given to the schools. The second is that, if
the total claims against the fund set up by this bill are greater than
the amount appropriated, .payments would be reduced proportion-
ately. The third limitation is that no State can receive more than 10
percent of its total nonfederal funding for education. This includes
State and local funds.

The order of operation of these limits is not mentioned specifically
in the bill, but the order in which the limits are applied would make
a difference. We recommend that the 10-percent limit be applied first
and the limitation to the amount of State aid be applied second, and
that the proportional distribution be applied third.

The actual proportion to be used in the proportional distribution is
not defined in the bill., We recommend that this proportion be based on
levels of State aid.

On the substance of the bill itself, Senator Laverne wanted to cover
four main points: (1) An underlying concern about the funding; of the
public schools shared both by the sponsors of this bill and the National
Legislative Conference; (2) the recommendations by the NLC Special
Committee on School Finance for State action in school funding; (3)
the bask principles proposed for Federal aid; and (4) the property
tax reform.

1. SHARED CONCERN

On the shared concern of the sponsors of the bill and the special
committee, Mr. Carey said in introducing the bill that he felt that the
law developing in the serrano-type school finance cases is a sound
principle, and that Federal funds should be used to help the States
equalize revenues for school districts.

The special committee made a similar finding. We recommended
that States adopt that principlethat the quality of a child's educa-
tion should not depend on the wealth of his parents and neighbors
regardless of how the issue is finally decided an the courts.

/0 -452 0 72 - 14.2 - 14
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2. RECOMMENDATIONS FOR THE STATE ACTION

I will briefly summarize the recommendations that the committee
made for State action. My reason for doing this is that States were
asked to make a substantial commitment to change, and that the
changes recommended would really be impossible without substantial
Federal help.

Iit carrying out its task, the special committee considered approaches
in four States on school finance reform. These were plans proposed for
New York, Michigan, Minnesota, and Kansas. These four plans are
described in detail in "A Legislator's Guide to School Finance."
Copies of the booklet, which was produced for the special committee,
have been supplied to your committee. If more copies are needed, we
will be happy to make them available.

The principal recommendations of the special committee which
related specifically to what is being attempted in this bill were:, (1)
States take on full responsibility for insuring that school finance is
equitable; (2) that the question of the high cost of schools and other
public services in the cities, sometimes referred to as "municipal over-
burden," be recognized in any program to change school finance; (3)
that States equalize up to their more affluent school districts (the 65th
percentile, which is above the level at which this bill's formula would
equalize, was specifically recommended); (4) that States develop a cost-
of-education index and an educational-need index to make it possible
to allocate funds according to need and regional Cost variations rather
than strictly on an equal dollar per student basis; (5) that policy deci.',
sions and administrative control be kept at the local level regardless
of the extent to which a State assumes responsibility for school finance
(relieving local school boards of the responsibility of financing the
schools would allow them to apply more of their energies to the sub-
stantive matter of reforming the schools, to questions relating to the
quality of education); and (6) that the States play a larger role in
determining teachers' salaries.

The reforms recommended here would require a major effort
by the States. It is significant that these proposals were adopted
unanimously by the National Legislative Conference, the nationwide
organization of State legislators, at its annual meeting in August 1972.
This is a commitment which should be kept in mind as we move now
to the special committee's recommendations for changes in Federal
school aid.

3. RECOMMENDATIONS ON FEDERAL AID

On the Federal role in a Federal-State partnership in education,
the committee recommended, first, increasing the level of Federal aid
substantially above what it is now. The present level is something like
7 percent nationwide. In New York it is about 4 percent.

The national educational finance project and the Fleischmann
Commission have suggested that Federal aid be somewhere in the
range of 25 to 30 percent.

Second, the committee recommended that Federal funding be in a
form which would help States to equalize school district revenues
and that Federal funding take the form of block grants for education
rather than the present narrow categorical grants.
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Third, the committee urged, together with the President's Com-
mission on School Finance, that Federal funds to the schools be
guaranteed at a level of 80 percent of the previous year's Federal
funding. They also recommended that the appropriation process
itself be modified so that school districts would be able to know well
in advance of a school year how much Federal aid they would be
getting. This would permit proper planning so that the funds can
be used well

The committee also recognized a need, because this is just the
beginning of an effort to change school finance, for a continuing effor,
by all groups interested in school finance to contribute to the develop-
ment of a school finance system which is truly equitable to the tax-
payers, adequate for the schools, and which places fiscal responsibility
where the fiscal resources are.

4. REFORM OF REAL PROPERTY TAX

The final point that Senator Laverne makes is the urgent need for
reform of the real property tax. It would influence a number of
national goals, besides providing a sounder basis for school finance.

The property tax whic h has side effects which sharply conflict
with several rather carefully articulated national goals.

We want integrated housing, but the effect of the property tax is to
reinforce residential segregation. We are very concerned ebout urban
redevelopment. To make community development programs more
effective, there is a move on to reorganize Federal community de-
velopment programs under a single Department of Community
Development. The property tax, however, provides an incentive to
the wrong kind of development. It is an incentive to localities to play
the game of "fiscal zoning," canupeting for commercial and industrial
ratables and at the same time trying to keep out moderate-income
housing because of its presumed net loss to local government revenues.

The effect of this tendency of the property tax is to separate jobs
from housing which exacerbates the transportation problem as well
as the i.nemplo7ment problem.

In summarizing now, the concerns of the special committee as they
relate specifically to this bill, the Senator, first, commends the bill's
incentive to States to adopt effective equalization programs.

Second, he points out that the use of the statewide average ex-
penditures as an equalizing level is lower than the 65th percentile
recommended by the special committee, and also, incidentally, by the
Fleischmann commission.

Third, the use of the statewide average expenditure and the state-
wide average revs me in the bill's formula would penalize high-cost
districts. It would penalize particularly the large cities. Although these
cities have a high real estate valuation, they face high costs in providing
public services and they have rge concentrations of disadvantaged
students.

I would like to submit for the t,ommittee's corsideration a computer
printout of the application of the bill's formula in New York State.
The effect of using this formula would be to leave 17S :school districts,
out of approximately 740, with no State aid and no Feceral aid under
this bill. These districts include New York City, Albany, Rochester,
and Yonkers, four of the "Big Six" cities in New York.



The formula should include a weighting factor for regional cost
differentials, particularly "municipal overburden," and a weighting
factor for educational need.

Fourth, Senator Laverne notes that the level of funding is a step
in the right direction.

Mr. CAREY, We will receive the computer printout for the committee
files.

Mr. DESMOND. We will be glad to submit that:
The level of funding is a step in the right direction, It would raise

the Federal contribution nationally from Ircent to 11.8 percent
The appropriation level for title I is $2 25 hn. m per year. We recom-
ment a substantially higher level of Federal funding in the range of
25 to 30 percent. We also recommend, regarding the appropriation
level in the bill, a provision to increase that appropriation annually
in proportion to increases in school costs.

One of the problems with Federal aid to schools has been that it
,.as not increased at a rate equal to the rate of cost increases. It
peaked at 8 percent around 1965, and then the percent share supplied
by Federal funds gradually decreased,

Fifth, the Senator recommends that the bill include some sort of
incentive fund for reform of real property tax administration: This
reform is a difficult thing to accomplish politically,

The property tax itself cannot be removed completely right away
because income from it is massive and total abolition of the property
tax would require a massive increase in other taxes. The property tax
will have to be continued for some time.

To make increases in the Federal and State shares of school costs
equitable, the property tax itself has to be made equitable. The courts
have pointed out the variation in real property valuations available
to districts. There is also a substantial amount of variation within
taxing units in levels of assessment. Steps need to be taken to make
assessments more equitable.

The sixth recommendation is that the bill should provide an incen-
tive to reduce or stabilize the real property tax. Unless there is such an
incentive, the most likely effect of increasing Federal funds would be
that the schools would spend more money,

The seventh and final recommendation relates to the 10-percent
limitation, in section 103(b) (2) of the bill, on entitlement to each State.
Each State is limited to 10 percent of its total non-Federal spending
for education. Senator Laverne recommends that the limitation be
based on the level of State aid rather than on the level of total non-
federal spending.

The reason is that, if you use total non-Federal spending as the basis
of the 10-percent limitation, you weaken to some extent the bill's
incentive to States to assume a higher level of funding. The effect of
using the bill's limitation would be to give a higher return on the dollar
to States which have a lower level of State aid,

I would like to submit several other documents for the use of the
committee. The first is a copy of the report of the National Legislative
Conference Special Committee on School Finance,

Mr, CAREY. Mr. Desmond, may I ask that you submit those as a
block, as they are listed in Senator Laverne's statement in paragraphs
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1 through 6. They will be received for the committee records and appro-
priate entries made in the record.

Mr. DESMOND. Fine.
I will now summarize Senator Laverne's personal comments on

title II, the tax credit provision. These comments are not related
to his affiliation with the National Legislative Conference. The
NLC has no policy position on aid to private schools.

I would like to offer for the committee's consideration a paper,
"Quality Education for All Children: The Case for Continued Aid
to Nonpublic Education," prepared by Laverne as a member
of the Fleischmann Commission: Four other commissioners joined
Senator Laverne in this dissent from the position against aid to private
schools adopted by the Commission.

Mr, CAREY. Without objection this document, along with the other
documents which you specified in the previous testimony, will be
received for the committee files.

Mr DESMOND. Thank you.
The Senator maintains that the plan proposed in the bill is a sound

plan. The constitutionality of a similar plan was upheld this past
July in a Minnesota case, Minnesota Civil Liberties Union v. State
of Minnesota.

Mr. BROTZMAN. Do you have the rest of the citation on that?
Mr DESMOND.; I do not. It was a Federal district court.
Mr. BROTZMAN: Mr. Chairman, I would ji. t ask that the witness

be permitted to furnish the committee with the citation. I think
it would be a good thing for the committee to have.

Mr. DEsmoxp. Yes, I will supply that.
Mr. BROTZMAN. If you will supply that at this point in the record.
Mr. DESMOND. Yes, I will be happy to do that.
Mr. CAREY.; Without objection, so ordered,
(The citation referred to follows:)
Minnesota Civil Liberties Union v. State of Minnesota, 199 N.W. (8th cir.

1972).

Mr. DESMOND. The Senator and the Commissioners who joined him
in his dissenting statement pointed out that the nonpublic schools face
a fiscal crisis which could lead to their collapse. This is one of the facts
that must be dealt with in treating the question of aid to private
schools.

The statement adopted by Senator Laverne and his fellow Com-
missioners relied to a great extent on a report prepared for the Fleisch-
mann Commission itself, the so-called Gary Report, "The Collapse of
Nonpublic Education: Rumor or Reality ?" I would like to summarize
the report's three main conclusions.

The first is that a continual and gradual phaseout of private educa-
tion is likely in any event, whether or not public funds are made
available to the private schools.

The second is that, if there is no significant aid to the nonpublic
schools, there will be a precipitous decline in the private schools.

iThe third conclusion is that, if there is in fact a precipitous closing of
private schools, this would be disastrous to the quality of education in
the public schools. In New York State more than 700,000 students are
in the private schools. The cost of educating students in the public
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schools is approximately $1,400 per pupil. New York State is now
giving approximately $100 per pupil to the private schools through a
combination of aid programs. This costs New York State approxi-
mately $70 million a year. If the private schools were to close. Approxi-
mately a billion dollars would be added to public school costs. This is
arrived at by multiplying 700,000 students by the $1,300 difference
between what the State is paying now and what it would have to pay.

Mr. CAREY. Mr. Desmond, at this point the Chair will note that
the second bells have sounded for a vote on the conference report on
the floor. It will be necessary for us to suspend or to conclude. Now, I
think you have given us an extensive record here on the position of the
Joint Legislative Committee, as well as the National Legislative
Conference.

I would recommend, if it meets with your approval, that you extend
the statement, if you wish, by further presentations directed to the
committee. I would like to reserve the balance of time then for any
questions that may be directed to you

Do you have anything else that you feel has to be in the record at
this point? We should move on, I think:

Mr. DESMOND. I would like to make one more point.Mr. CAREY. Proceed,
Mr. DESMOND. An argument was made this morning against aid to

private schools based on the defeat of the proposed constitution in New
York State in 1967. This was presented as evidence of antiprivate aid
sentiment on the part of the general population, Senator Laverne
phasizes strongly that there were other objections to the constitution
besides its repeal of the Blaine amendment. In fact, his own position
is that, although he supports aid to private schools, he opposed the
passage of the proposed constitution.

Mr. CONABLE. Mr. Desmond, I would like to say I think this is a
very specific and helpful statement. I appreciate your bringing it here.
I am glad you had the knowledge to be able to pick up what Senator
Laverne would have given us had he been able to testify. I think it
has been very helpful.

I suspect that the work of the conference is going to be important
to us in our deliberations here.

I thank the Chairman.
Mr, CAREY. Are there further questions of the witness?
Thank you, Mr. Desmond. I join oi:r colleague from New York in

stating that our legislative body will lys served in terms of capacity as
evidenced here :,oday. We appreciate your statement very much,
especially your _point about the defeat of the constitution., I will recall
the accuracy of your statement. There wire many other paramount
issues, such as welfare programs, that overrode the single issue of aid
to private schools.

Mr. CONABLE. The present chairman and I both went through
this. So we can interpret that statement also that was made this
morning. I think you made a good point on it.

Mr. CAREY. It is an excellent point.
Thank you, Mr. Desmond.
The committee stands adjourned until 10 a.m. tomorrow. Thef witness will be Mr. Biemiller of the AFLCIO.
(Whereupon, at 2:55 p.m., the committee adjourned, to reconvene

at 10 a.m., Wednesday, September 6, 1972.)



TAX CREDITS FOR NONPUBLIC EDUCATION

WEDNESDAY,. SEPTEMBER 8, 1972

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,

Washington, D.C.
The committee met at 10 a.m., pursuant to notice, in the committee

room, Longworth Office Building, Hon. Wilbur D. Mills (chairman ofthe committee) presiding.
The CHAIRMAN. The committee will please be in order.
Our first witness this morning is our former colleague and friend,Andrew J. Biemiller.
We are pleased to have you with us, and you are recognized.

STATEMENT OF ANDREW J. BIEMILLER, DIRECTOR, DEPARTMENT
OF LEGISLATION, AMERICAN FEDERATION OF LABOR AND CON-
GRESS OF INDUSTRIAL ORGANIZATIONS; ACCOMPANIED BY
WALTER G. DAVIS, DIRECTOR, DEPARTMENT OF EDUCATION;
THOMAS HARRIS, ASSOCIATE COUNSEL; AND RAY DENNISON,
LEGISLATIVE REPRESENTATIVE

Mr. BIEMILLER. Thank you, Mr. Chairman.
I am accompanied by Mr. Walter Davis, director of the Depart-ment of Education of the AFLCIO; Air. Thomas Harris, our asso-ciate general counsel; and Mr. Ray Dennison, one of our legislativerepresentatives.
Mr. Chairman, we are pleased to appear before this committee to

express our views concerning H.R. 16141, the Public and Private
Education Assistance Act of 1972, introduced by Representative Hugh
Carey for himself and Chairman Wilbur Mills.

From the very beginning's of the AFLCIO, we have frequently
appeared before the committees of Congress to testify on legislation
designed to provide federal financial support for education.

Moreover, the AFLCIO has had frequent occasions to express itssupport of the goals which are the intended aims of this bill Mostrecently, at its February 1972 meeting, the AFLCIO executivecouncil adopted a policy statement on financing education. That
statement declared:

We must begin now to formulate new and more equitable solutions to the eriti-catiroblems of educational finance.
The general direction which those solutions must take seems to us abundantlyclear. The Stater and the Federal Government must take over a substantiallylarger share of the costs of education and do it in a way that provides equalityof opportunity.

(509)
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The entire statement of the executive council is so germane to the
consideration of this present bill that we ace including for the record
the complete text as an appendix to this statement.

We are here today to oppose H.R. 16141, the Public and Private
Education Assistance Act of 1972.

Before we proceed to explain the basis for our opposition, we feel
compelled to observe that one of the most useful things that the Con-
gress and the administration could do to provide assistance to both
public and nonpublic education would be to fund existing Federal
programs for education at the full limits of their present authorization.

The Elementary and Secondary Education Act has been funded
during recent years at less than half of congressional authorization,
even though this legislation was carefully designed to deal with both
tbe, problems of inequality of educational opportunity and the prob-
lems of providing constitutionally sound methods of aiding students in
nonpublic schools.

Present ESEA title I legislation has a potential of $7.2 billion
authorization. The current appropriation for this program is $1.6
billion, having suffered a cut from the $1.8 billion vetoed by President
Nixon.

In this regard, it is significant that in their testimony on behalf of
the administration, both Secretary of the Treasury George Shultz and
Director, Office of Management and Budget, Caspar Weinberger,
argued that Federal expenditures and revenue losses resulting from
H.R. 16141 should be made up for by corresponding cuts in appropria-
tions, probably including education,

We have carefully studied 11.R. 16141 and the related materials
which have been made available by the Committee on Ways and
Means. We have concluded that the bill would not bring about the
equalization of educational opportunity.

There are two titles in this bill, title I which deals with equalization
of educational opportunityin the public schools, and title II which
provides tuition tax credit for parents of students in nonpublic ele-
mentary and secondary schools.

The summary of the bill Eirepared by the Ways and Means Commit-
tee states that under title I:

A Public Education Trust Fund would be established out of which a Federal
matching payment of 50 percent of State education expenditures would be made.

Since State education expenditures for education in the United
States are presently in excess of $16 billion a year, this would mean a
Federal outlay of over $8 billion.

The language of the bill, itself, however, is quite different than what
is stated in the official summary, Title 1, section 103, of the bill states:

There shall be paid to a state from the trust fund created by section 104 for
any entitlement period an amount equal to the sum disbursed out of State funds
for such period as public education equalization expenditures.

Contrary to the committee's summary statement, this provision
clearly would establish dollar-for-dollar matching grants. However,
the matching grants would not apply to all "State education ex-
penditures" as indicated in the summary, but rather to only those
State expenditures which could qualify as expenditures for eipitill-
zation of public education. Passage of the bill would inevitably bring
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about a quick reorganization of the methods of disbursing State funds
and it is impossible to estimate what the 100-percent matching grantswould cost the Federal Government, It could involve something like
$16 billion a year.

We find it difficult to believe that any State would be so unimagina-
tive that it could not qualify at least half of its educational expendi-
tures under the provisions of this bill. That would mean that. the cost
of literally fulfilling section 103 would fall somewhere between $8 and$16 billion,

However, there are two important exceptions to the entitlementof a State to "an amount equal to the sum disbursed by such State
out of State funds for such period of public education equalizationexpenditures."

The first exception is that if the entitlements of the states exceed
the amount appropriated, the payments shall be reduced proiiortion-
ally. As we will indicate later, this is a very large exception.

The second exception is that the total payment to a State "may
not exceed 10 percent of the total non-Federal funds spent within the
State for such period on public elementary and secondary education."

The limitation of Federal support to 10 percent of non-Federal
expenditures would be a ceiling applying to every State. It would con-stitute the upper limit of what the State could expect to receive from
the Federal Government, however, much that State spent. toward
equalization.

Given the incentive of dollar-for-dollar Federal matching grants,
every State would undoubtcily adopt equalization programs whichwould bring them up to the 10-peicont level. The 10-percent limita-
tion is therefore the probable expression of what each State's entitle-
ment would be under H.R. 16141.

We are submitting with this statement a chart computed by the
AFL-CIO from data of the U.S. Office of Education showing what
each State's entitlement would be under the 10-percent limit based
upon 1969-70 expenditures. The States which receive the least are
Alabama, Mississippi, and Arkansas, all of which would receive a
Federal grant of less than $50 per pupil.

The States which would fare the best are Connecticut, Delaware,
Illinois, New Jersey, and New York, each of which would receive a
grant of over $95 per pupil.

The reason for these wide discrepancies is that under the terms of
this legislation, the amount of the Federal grant depends upon the
amount which the State and local governments spend. This is a
matching grant program and 50-50 matching grants have a way of
increasing inequality between States rather than equalizing them.
Those States which can afford to spend the most thereby qualify for
the largest Federal grants.

In sonic instances, States which would receive the least aid under this
bill, although low in personal income, actually make a proportionately
greater effort than sonic States which, by virtue of greater financial
resources, would receive greater Federal aid. In 1969-70, Mississippi,
for example, spent 4.97 percent of its total personal income for elemen-
tary and secondary education, whereas Illinois spent only 3.52 percent
and Connecticut 3.86 percent of their personal income for the schools.
Yet, under H.R., 16141 Connecticut and Illinois would receive well over
twice as much per pupil as Mississippi,



Title I would increase the degree of educational inequality rather
than decrease it as between the several States.

Title I also proposes a principal of equalization within each State
which, in our view, is unsatisfactory. Except in those instances in
which the State provides 90 percent or more of non-Federal educa-
tional expenditures, the only method of equalization within the State
which is set forth in the bill is based on assessed valuation of real
property within the individual school district.

Assessed valuation has been widely manipulated and seems to us a
poor yardstick by which to measure a school district's ability to sup-
port its schools.

We believe that there is a strong case instead for using personal in-
come within the school district as a measure of ability to pay.

We have already pointed out that the 10-percent rule places a severe
limitation upon the Federal grants seemingly promised in this bill.

A second limitation upon the Federal grants to the States is con-
tained in the provision that if the entitlements of the States exceed the
amount appropriated, the payments shall be reduced proportionally.
This eventuality is not a possibility; it is a certainty.

If our assumption is correct that every State will manage to qualify
for Federal grants to the limit of the 10-percent rule, then there is not
enough money authorized in the bill to meet the entitlements of the
States.

In 1969-70, State and local expenditures for education totaled
approximately $36 billion. On the basis of the 10-percent rule, their
total entitlement would, therefore, have been $3.6 billion. But the bill
only authorizes $2.25 billion for title I. The difference, prorated over
the States, would mean that the actual ceiling on Federal grants to
each of the States would not be 10 percent but, rather, 6.3 percent of
the State's total State and local expenditure for elementary and
secondary schools. And this figure is based upon expenditures for the
1969-70 school year. By the time the bill could become operational,
the percentage would be even lower.

In fact, according to the committee estimates, the total State and
local expenditures for education reached $45 billion in the 1971-72
school year. Ten percent of this would amount to $4.5 billion a year,
exactly twice as much as the $2.25 billion provided in the bill. In other
words, this bill provides only enough funds to meet half of even the
10-percent limitation.

This apparently is the basis for statements that the bill provides
"50-percent matching grants," despite the clear language of the bill
authorizing 100-percent matching grants.

The total effect of the two exceptions in the bill would thus be to
reduce the Federal grants to an effective ceiling of only 5 percent
of the combined State and local expenditures.

We should add, however, that we question the committee estimate
of $45 billion. This figure is reached only be including expenditures for
school construction and to include capital outlay funds in a school
equalization program would raise a whole new range of difficulties.
Current operating expenditures would seen' to us a more appropriate
basis for developing school equalization plans, and that figure for
1971-72 was approximately $39 billion.
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This is a far cry from the promise in section 103(a) of Federal grantsmatching on a dollar-for-dollar basis State equalization expenditures.It would be a modest State equalization program indeed which didnot immediately run into a 5-percent effective limitation upon theFederal grants.
Title II of H.R. 16141 is an effort to provide financial relief for

nonpublic schools by allowing parents a tax credit of up to $200 foreach child enrolled in nonpublic, nonprofit elementary or secondaryschool.
We strongly oppose the income tax credit provisions of title II ofthe bill. Federal income tax credits under certain circumstances

particularly when used in lieu of deductionscan make the taxstructure more equitable and at times can serve as an inducementtoward the attainment of a desired national objective.
For example, substituting a tax credit for the personal exemption

for dependents would have a salutary effect on the distribution of theNation's income tax burdens. Similarly, it is our view that substituting
a State tax credit for the current method of deducting State incometaxes would add an element of justice to the Federal tax structure and
serve as an inducement to the States to increase their reliance upontaxes based on ability to pay.

However, the tax credit provision of H.R. 16141, would simplyamount to the addition of a new tax loophole. And, of perhaps evengreater significance, it establishes an extremely dangerous precedent
by providing tax relief to a particular group solely because this groupchooses not to use a particular public service.

It has become generally recognized that preferential tax relief is asubsidyalbeit a back door, hidden form of subsidization.
Such subsidies once enacted are removed from the control of Con-

gress; they do not appear in the budget as an expenditure; and becausebenefits flow to those who do not need them, as well as to those that
do, tax dollars are wasted.

The $200 per nonpublic school student credit contained in this billwould:
(1) Be a back-door subsidy to taxpayers who choose to send their

children to nonpublic schools, and it would be a subsidy to the schools
to the extent that they would seize itas an opportunity to raise tuitionfees.

(2) It would violate the prinicpal of equal treatment of equals andof taxation based upon ability to pay in that two similarly situated
families would pay differing amounts of Federal income taxes depend-
ing on whether or not their children attend nonpublic schools.

(:3) It has been argued that those who do not take advantage of
public schools should not be required to pay for them. We cannot
accept such reasoning. Everyone benefits when a nation

im-plied
education. However, even using the individual benefit principle m-plied in the nonpublic school tax credit, one can still ask: Why not acredit for the single taxpayers? Why not a credit for childless couples?
Or, extending the same logic even further, why not a tax credit for
those who choose not to use our national parks? Or for vegetarians,
since they derive no direct benefits from federally assisted meat and
poultry inspection programs?
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The language of title II and the language of the explanatory mate-
rials accompanying the bill raise some questions in our mind as to the
actual intent regarding the tax credit, The explanatory materials
indicate that if the credit entitlement should exceed the individual's
tax liability, he would get a rebate.

We understand that it is the view of the committee that a tax
credit implies a rebate in the absence of specific language to the
contrary. However, we note that our own confusion on this point is
shared by the Secretary of the Treasury who raised this same question
when he testified on the bill.

In either case, we are opposed to the tax credit principle. If the tax
credit were not to be coupled with rebates, then the subsidy would not
benefit those of low or modest incomes who pay little or no Federal
income taxes nor would it aid the private schools their children attend.

On the other hand, even if the bill does involve rebates, the largest
amount of the benefits will still go to families which least need them.
The estimates of the Joint Committee on Internal Revenue Taxation
as to the cost to the Treasury of title II which are included in the
committee materials indicate that less than 30 percent of the benefits
of title II would go to families with incomes below $10,000, even with
rebates. The rest of the benefits, 70.5 percent, would go to families with
incomes of $10,000 a year or more.

With or without rebates, the tuition tax credit proposal raises
serious constitutional questiot..:, especially in the light of recent court
decisions.

The avowed purpose of title II is to give relief to the hard-pressed
parochial schools of this country. These schools need help; they have
rendered valuable services to the Nation, and the wish to aid them is
wholly understandable.

However, the admitted facts that the imposed tax credits have as
their objective and would unquestionably operate to help parochial
schools financially, raise difficult questions as to the constitutional
validity of the credits under the first amendment.

While none of the cases reaching the Supreme Court has involved tax
credits or, for that matter, other forms of direct subsidies to parents,
the Supreme Court's approach in such cases as Earley v. 1)i Censo, 403
U.S. 402 (1971) suggests the strong likelihood that the tax credits
would not survive Court scrutiny.

We would also note the case of Swart v. South Burlington. Town
School District, 122 Vt., 177, 167 A. 2d 514 (1961), in which certiorari
was denied (366 U.S. 925), holding tuition grants for parochial school
attendance to be violative of the first amendment.

It is true that persons seeking to challenge the credits would encoun-
ter certain procedural barriers, such as the question of their standing to
sue, but Supreme Court decisions in recent years have substantially
eroded such obstacles. Sec Fla.4 v. Cohen, 392 U.S. 33 (1982); Green v.
Connally, 330 F. Stipp. 1150 (D.C., D.C. 1971), affirmed per curiam,
30 L. Ed. d. 550 (1971),

These very real doubts as to the constitutional validity of the
proposed program should weigh heavily against its adoption.



515

Beyond the obvious issues of Federal aid to church-related institu
tions, there is another serious question.

Given the persistent efforts by some States to subsidize tuition pay,
meats to racially segregated schools, we find it altogether incredill
that there is no guarantee against segregated education in title II.

It is true that section 106(a) forbids discrimination on grounds 01
race, color, national origin, or sex, but the fact that this provision
applies only to title I constitutes a virtual invitation to segregation,
ists to avail themselves of the tax benefits provided by title II.

Given the clear intent of title, II, we are puzzled at the committee's
estimate that it would result in a maximum revenue loss of only $584
million. Assuming the rebate principle, we find it inconceivable that
any nonpublic school would fail to set its tuition at a minimum of
$200.

The U.S. Treasury, after all, would be providing parents with the
funds to pay.

Now, in 1970, there were over 5 million pupils enrolled in non-
public schools. Given the rebate principle, the drain on the Treasury
would likely amount to in excess of $1 billion rather than the $584
million estimated in the committee materials. In fact, the estimate by
Treasury Secretary Shultz of $970 million loss is very close to ours.

The money involved, of course, would not be controlled either by
congressional authorization or by congressional appropriation. It is in
fact a remarkable feature of this bill that it would establish a multi-
billion-dollar Federal program which would completely short-circuit
the normal appropriations process, title I doing so by the trust fund
mechanism and title II by the open-ended tax credit mechanism.

We find, therefore, that we cannot support either of the titles in
H.R. 16141.

The AFL-CIO, however, is deeply committed to the principle of
equal opportunity in education throughout the Nation. H.R. 16141
would make the size of Federal grants dependent upon how much a
State spends. The bill would give more to the wealthy and less to the
poor. This would increase the inequality which the bill is intended to
correct. We would propose turning that upside down.

In our view, Federal grants should be based on the financial needs
of the State to maintain acceptable national standards of educational
opportunity. This principle has been broadly accepted in elementary
and secondary education legislation previously passed by the Congress.

We would further suggest to this committee that for both State and
Federal equalization programs personal income is a more dependable
measure of financial ability than assessed valuation of real property..

The AFL-CIO has recently published a pamphlet, Financing the
Schools, which sets forth this kind of an approach to educational
equality in considerable detail. We are submitting a copy of it with this
statement, not as it final blueprint, but, rather, as an alternative ap-
proach to our common goal of guaranteeing equality of educational
opportunity throughout our Nation.

l'he CHAIRMAN. Without objection, the additional pamphlet re-
ferred to by Mr. Biemiller will be made a part of the record at this
point.

(The pamphlet and additional matter attached to Mr. Biemiller's
statement follow:)
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"The"The American Federation of Labor favors the
greatest liberality by the United States and state
Governments to further and advance the cause
of the education of the masses."

Ninth Convention of the
American Federation of Labor, 1889.

"We recommend that education from pre-kin-
dergarten education, through elementary, secon-
dary and higher education, to programs of adult
education available throughout life be given
high funding priorities, especially at the state
and federal levels.

"We recommend the full funding of existing
federal programs in education and we recom-
mend expansion of these programs to bring fed-
eral support for education up to the level of one-
third of the nation's total educational expend-
iture."

Ninth Convention of the
American Federation of Labor and
Congress of Industrial Organizations, 1971.
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it
fa, AN AFL-CIO VIEW

Education, from pre-kindergarten classes through higher edu-
cation, has become the largest single public activity in America
with the possible exception of national defense. The nation spends
more than $60 billion a yearnearly 8 per cent of its gross na-
tional producton its public schools. More than 5 million peo-
ple are employed in the schools and over 60 million attend them.
All in all appriximately one out of every three people in the United
States is actively engaged one way or another in the teaching-
learning process.

Organized workers have played a major role in the birth and
growth of the public school system. The Workingmen's Party in
1829 called for a school system "that shall unite under the same
roof the children of the poor man and the rich, the widow's charge
and the orphan, where the road to distinction shall be superior
industry, virtue and acquirement without reference to descent." The
organized workers provided education leaders like Horace Mann
and Henry Barnard the mass support which they needed in order
to bring the public school system into being.

Over the intervening years organized labor has never wavered
in its support for the schools. Workers have a direct consumer
interest in education. They pay the taxes that support the schools
and their children attend those schools. They have an individual
and collective interest in guaranteeing that quality education be
universally available.

Vast as are the resources channeled into education, it is never-
theless the firm belief of the AFL-CIO that these resources are
insufficient and that they are not and never have been distributed,
equally or equitably.
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Nationally, the United States consists of 50 states which are
altogether unequal in their financial resources and in their educa-
tional expenditures. In the 1971-1972 school year, average per
pupil expenditures ranged from a high of $1,468 in New York
State to a low of $543 in Alabama, with a national average of
$929.

Not only is this inequality a fact of American education; the
inequality has been widening rather than narrowing over the years.
If one compares the average per pupil expenditure in the five high-
est states with that of the five lowest states, the difference was
$238 in 1957-1958 school year, $322 in 1962-1963 and $697 in
1971-1972. Equality is farther from reality today than it was 15
years ago.

But it is not only between one state and another that there is
gross inequality of educational expenditure. The inequalities within
the individual school districts of New York State, for example,
ranged in 1969-1970 from a high of $1,889 to a low of $669; in
California from a high of $2,414 to a low of $569; and in Illinois
from a high of $2,295 to a low of $391. In Maine the highest
funded school district spent 579 per cent more per pupil than the
lowest funded district and in Missouri the highest spent 698 per
cent more than the lowest.

Large-city school districts, with large concentrations of minori-
ties and of economically disadvantaged children, ter,_7 to spend less
on their schools than the suburbs and small towns .3 a und them.
Finances of Large-City School Systems, a recent Office of Educa-
tion study of school revenue and expenditures for the 1967-1968
school year, provides startling evidence of this. Per pupil expendi-
ture in Jersey City, for example, was $672 as compared to the
average per pupil expenditure in the state of New Jersey of $783.
Omaha spent $443 per pupil compared to the average for the
state of Nebraska of $532. San Antonio spent $437 compared to
$523 average for the state of Texas.

Among other cities in which the average per pupil expenditure
was below the average for the state were Birmingham, Los An-
geles, San Diego, Indianapolis, Albuquerque, Buffalo, and Mil-
waukee. All of these are cities with deep educational problems
which require greater than average rather than less resources.

Surprisingly enough, according to this same study, the large-city
school districts received less than other school districts under most
state support programs. Los Angeles, for example, with an en-
rollment which constituted 14.73 per cent of the total school en-
rollment in the state of California, received only 10.39 per cent
of the state's funding for the schools. If Los Angeles were to have
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received state funds in proportion to its percentage of enrolled
students, the city would have received approximately $60,000,000
in additional state funds. This would amount to about an extra
$132 per pupil.

Los Angeles is by no means an exception. Denver's schools
enrolled 18.32 per cent of the students in the state of Colorado,
but the city received only 10.96 per cent of the state's education
funds. Hartford had 4.32 per cent of Connecticut's students but
received only .67 per cent of the state's funds. Detroit with 14.23
per cent of Michigan's students received only 11.42 per cent of
the state's school support funds. Minneapolis with 8.14 per cent
of the students in Minnesota received only 4 per cent of the state's
funds. New York City with 31.16 per cent of the students en-
rolled in the state received only 21.58 per cent of the state's sup-
port funds. The list could be extended indefinitely, but the point
is clear: large-city school systems with unusually heavy financial
needs and shrinking tax bases are generally shortchanged by state
support formulas.

There is yet a third kind of inequality of educational opportunity
and that is the flagrant inequality which frequently exists even
within a single school district. This kind of inequality was devastat-
ingly analyzed by Patricia Sexton in her book, Education and
Income, in which she studied in depth the schools of a large urban
district. She Prtald that the higher the income level of the parents
served by a school, the sore likely the school was to have school
libraries, special reading teachers, audio-visual equipment and
other service and facilities needed by economically disadvantaged
children above all.

Further support for Dr. Sexton's findings were contained it
Judge Skelley Wright's decision in the landmark case of Hobsc.t
v. Hansen. After examining the evidence that per pupil expendi-
tures varied as much as $132 from one Washington, D.C. ele-
mentary school to another, Judge Wright concluded, "The defend-
ents' own evidence verifies that the comparative per pupil figures
do refer to actual educational advantages in the high-cost schools."

It is fashionable among critics of the schools to say that just
spending more money will w.,t solve our educational problems.
No one ever supposed that it would and those who delight in
repeating the statement are simply beating a straw man. However,
it is equally apparent that many of America's deep education
problems will not be solved without spending more money.
And it is also apparent that there is some qualitative difference be-
tween a school which spends $1,500 per pupil and one which
spends $300 per pupil.
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There are a number of factors which have combined to create
a situation in which educational opportunity depends to such a con-
siderable extent upon where a pupil happens to live.

To begin with, the largest single source of financial support
for the public schools comes from within the local school district,
53 per cent as the national average. Here too, the situation varies
widely from one state to another. In Hawaii the state assumes the
complete responsibility for financing the schools except for the
funds provided by the federal government. Among the remaining
states, local districts in Nebraska and South Dakota pay the highest
share of school costs, 75 per cent and at the other extreme local
school districts in Alabama and Delaware pay only 20.5 per cent
and 22 per cent respectively.
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Local school revenue is raised primarily through property taxes.
Since property values have wide variations among districts, local
revenue capacity also varies widely. According to Alternative Pro-
grams for Financing Education, the report of the National Edu-
cational Finance Project, funded by the United States Office of
Education. "The range in market value of property per pupil in
states with large school districts such as Florida might be as
great as 10 to 1. In states with a large number of districts, many
of which are small, the range in wealth per pupil is typically 50 tol."

The California State Supreme Court in the Serrano v. Priest
case noted that in that state assessed valuation per unit of average
daily attendance of elementary school children ranged from a low
in one district of $103 to a peak in another district of $952,156
a ratio of nearly 1 to 10,000.

The lowest tax bases tend to be in the large cities which have
suffered a serious erosion of their revenue raising capacity as
affluent families and service industries have both moved to the
suburbs. This leaves the cities with growing financial burdens
that compete with the schools for what revenue is available. The
United States Commission on Civil Rights in its report Racial
Isolation in the Public Schools notes that 20.9 per cent of large
city revenues go, to welfare and fire and police protection as com-
pared to only 1312 per cent in suburban communities. On the other
hand, 31.3 per cent of the public expenditures in large cities go
to education as compared to 53.8 per cent in the suburbs.

Adding to the erosion of tax resources available for the schools
has been the success which business and industry have experienced
in reducing their share of state and local tax burdens. Figures com-
piled by the Advisory Commission on Inter-Governmental Rela-
tions show that in 1957, business taxes accounted for 34.2 per cent
of total state and local tax revenues. By 1967, the business com-
munity had reduced its share to 29.3 per cent. If the business
community had continued to maintain its relative share, the finan-
cially pressed state and local governments would have had another
$4.5 billion in 1967 tax revenue.

School districts with large concentrations of minority children,
low income families, and otherwise disadvantaged students have
a complex of education financial problems which are essentially
beyond their capacity to solve. They have severe educational needs
which can only be met by unusually high levels of funding;
they have an eroded tax base which means that even with heroic
effort they cannot match the revenue raised by their more affluent
neighbors, and they have more urgent municipal needs competing
with the schools for what tax dollars are available.
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The Role

of the States

in School

Finance

The second largest part of the financial support for the schools
comes from state governments. In this, however, as in most things,
practice varies considerably from state to state. In New Hampshire
only 5.3 per cent of school revenue comes from the state, whereas
Hawaii provides 88.7 per cent of the school revenue in that state,
the federal government providing the remainder. In Nebraska,
South Dakota and Oregon the states provide less than 20 per cent
of the school revenue; in Alaska, Maryland, Arkansas, North
Carolina, and New Mexico the states provide more than 60 per cent.

State support programs also vary considerably in the extent to
which they are badly or well designed. Some states such as Arizona
and Connecticut provide flat grants to school districts based upon
pupil enrollment. Such a program obviously does little to com-
pensate for the unequal resources which exist between individual
school districts.

Some states in the past have even used matching grant formulas
in distributing funds to local school districts, thus aggravating
the inequality and often resulting in much higher per pupil grants
to wealthy school districts than to poor ones. Matching grants
have by now been virtually abandoned, but the flat grant system
is only a meager step forward.
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Other states use variations of equalization plans, which in one
way or another take the local school district's taxable wealth
into account in allocating state funds. The best of these plans
also take into account varying education financing needs arising
from such factors as large concentrations of educationally disad-
vantaged students and the higher costs of secondary and vocational
schools.

If the states vary in the degree of equity with which they dis-
tribute funds, few of them rate at all well in the degree of equity
with which they raise those funds. By far the largest part of state
education funds comes from the sales tax, a highly regressive tax.

The National Educational Finance Project ranked the 50 states
tax revenue structures on a numerical scale of progressivity in
which the federal income tax was arbitrarily assigned a rating of
50. Nevada ranked lowest with a progressivity rating of 14.8.
Only five states rated 25 or over, with Oregon topping the list
at 26.7.

It is therefore apparent that the equalizing effect of even well
designed state support plans can be at least in part negated by
inequitably designed tax structures.

from

NEW

HAMPSHIRE 5.3% bI

HAWAII 88.7%
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The Federal Role

At the very same time that educational costs have been rising
sharply and that local and state tax crises have intensified, the
federal government has een curtailing its commitments to share
in the financing of education. Congress, in writing educational
legislation, has carefully evaluated needs and translated those
needs into levels of funding authorized for the various federal
programs. However, the actual money available to the schools
depends not upon the authorizations, but rather on the separate
appropriations bills adopted each year. The actual appropriations
have consistently lagged behind the authorizations.

President Lyndon Johnson will unquestionably be best remem-
bered in history for his ability to break through the century-old
deadlocks which had frustrated efforts to legislate federal aid
to education. But he did not always follow through on the legis-
lative victories which he had contributed so much toward winning.
He did not seek federal funding for education at the level of full
congressional authorization, a matter consistently pointed out
by the AFL-CIO.

Under the Nixon Administration the gap between legislative
authorization and funding widened further. Appropriations for
1966 under the Elementary and Secondary Education Act consti-
tuted 96 per cent of the amount authorized under the legislation.
For 1969 and 1970 appropriations were only 45 per cent of
authorization, and for 1971 they were 48 per cent, a slight increase
forced by Congress on a reluctant Administration.
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Vocational education has suffered a similar fate. Appropriations
for 1966 under the Vocational Education Act constituted 91
per cent of full authorization. For 1969 appropriations were 52
per cent, for 1970 they were only 45 per cent and for 1971 they
were 46 per cent..

Efforts in Congress to increase federal funds for education re-
stilted in vetoes of the appropriation bills for both 1970 and 1971.

An Administration appointed Task Force on Urban Education,
chaired by Dr. Wilson Riles of California, reported in 1969 that
federal expenditures of between $5 billion and $7 billion would
be required just to meet the needs of the largest urban school
systems. The report was totally unheeded, yet today most urban
educators would undoubtedly regard the funding proposals as
dangerously conservative.

The Changing Law on

Educational Equality

In the early years of America there was little pretense of equal
educational opportunity. Those who could afford to do so sent
their children to private schools. Such public schools as there were
limited their enrollment to the children of the poor. The "pauper
children" in public schools were taught reading and writing, and
the "pay scholars" in the private schools were taught such addi-
tional subjects as geography and Latin.

Black children were excluded generally from both the public
and private schools and what educational programs were available
to them consisted of essentially missionary ventures conducted by
various church groups. In 1805, Thomas Jefferson became the
first president of the Washington, D.C. school board, It was not
until 60 years later that the first public facilities for the education
of black children were established in the capital city of the United
States.

In most southern states, as a matter of fact, as an aftermath of
the 1831 slave rebellion led by Nat Turner, laws were passed
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making it a crime to educate blacks. During the yeirs followingthe Civil War, the education of black children became a hit ormiss affair.
A major turning point in the development of legal concepts inequality of educational opportunity came when the Supreme Courtin 1896 in the case of Plessy v. Ferguson ruled in favor of "sepa-rate but equal" accommodations. Although the case itself had todo with accommodations on a railroad train, the implications ofthe decision spread widely and in education gave sanction to thedual school systems established in many states. Although thePlessy v. Ferguson decision sanctioned segregated schools, it alsoestablished a constitutional mandate requiring the states to provideequality of educational opportunity.

In actual practice separation became a far greater reality thanequality. During the 1953-1954 school year, for example, in Mis-sissippi the average per pupil expenditure for white children was$98.15, but for black children it was only $43.17. Louisiana, inthe same year, spene$165 per white student and $122 per blackstudent. The District of Columbia spent $240 per white studentcompared to $186 per black student.
This was the situation at the time the United States SupremeCourt ruled in 1954 that school segregation was unconstitutionalbecause "separate educational facilities are inherently unequal."In view of some of the recent emotionalism concerning "schoolbusing" it is ironic that one of the cases which was decided bythe Supreme Court ruling began when a group of black parentsin Clarenden County, South Carolina, went to federal courtdemanding that their children be provided the same school busservice as was available to the children of white parents. FederalJudge J. Waties Waring who heard the case suggested to the parentsthat they should rather sue for the abolition of the dual schoolsystem, which they subsequently did.

Finally, a series of court decisions in such states as California,
Texas, Minnesota, and New Jersey have declared that the methodsof public school financing which have existed in these states violatethe equal protection clause of the Fourteenth Amendment. Inthe words of the California State Supreme Court in the Serranov. Priest case, "This funding scheme invidiously discriminatesagainst the poor because it maker the quality of a child's education
a function of the wealth of his parents and neighbors."

The schools have long existed in a state of financial crisis, butthese court decisions have forced the situation into the open. Whathas long been right is now rapidly becoming legally necessary.
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The AFL-CIO Executive Council responded to the court deci-
sions with a policy statement saying, "We welcome the court
decisions which are jolting the states and the federal government
into facing up to the need for equitable answers to the problems
of the public schools."

The Executive Council further said, "We must begin now to
formulate new and more equitable solutions to the critical prob-
lems of educational finance.

"The general direction which those solutions must take seems
to us abundantly clear. The states and the federal government must
take over a substantially larger share of the costs of education
and do it in a way that provides equality of opportunity."

The court decisions have in fact been a confirmation of the
position taken by the 1962 convention of the AFL-CIO which
had declared: "There are inequalities which are beyond the correc-
tive power of state and local governments . . . State and local tax
systems based largely upon the sales tax and property tax, are
regressive, falling hardest on the low-income groups who canleast afford to pay . . . But even if all of the state and local taxes
in the nation could somehow be made progressive, the total effect
through the nation would still be regressive so long as education
continued to be financed entirely by state and local governments."

It was perhaps inevitable that the critical problems in education
should give rise to countless panaceas, all promising cheap and easy
solutions to the problems of the schools.

One of the most highly touted of these panaceas has been per-
formance contracting undei which school systems contract out
a portion of their curriculum, usually reading and mathematics,
to a private firm with the stipulation that payment will depend
upon the number of students who reach predetermined goals. The



529

United States Office of Economic Opportunity launched a number
of these contracts and others were funded by the United States
Office of Education and by local school districts.

When first proposed, performance contracting was denounced
by the AFL-CIO as "educational huckstering." The criticism has
proved well-founded. In at least two of the best known perform-
ance contractsone in Texarkana, Arkansas, aid one in Provi-
dence, Rhode Island.it was proved that the contractors had
attempted to increase their profits by "teaching to the test," that
is, by drilling students in advance on the answers to standardized
test questions which would determine the contractors' earnings.

In February 1972, the Office of Economic Opportunity held a
press conference at which its officials confessed that their experi-
mentsin performance contracting had been failures. They were
more expensive than regular school programs and they had no
discernible effect upon student learning.

One of the most widely publicized performance contracts has
been that in Gary, Indiana, where Behavioural Research Labora-
tories has contracted to operate the entire instructional program
at Banneker Elementary School. The program has been widely
heralded for its success in improving learning while saving the
school system money. The facts are quite the opposite. Out of
149 sixth gradersthe only pupils actually covered by the guar-
anteeonly 33 were performing at sixth grade level in reading
and mathematics at the end of the first year. Of these, 13 were
already performing at sixth grade level in both subjects at the
beginning of the school year. Surely, this is something less than an
educational miracle.

As to the cost of the Gary program, Behavioural Research
Laboratories received a payment of $830 per pupil, $65 more
than was spent in other Gary elementary schools. Under the terms
of the contract, even if no student in the entire school had per-
formed up to the level of the contract guarantee, BRL would
still have received a payment amounting to approximately $20
more per pupil than the average for the other Gary elementary
schools.

Reed Martin and Peter Briggs, who were personally involved
in the design and implementation of more than half of the existing
performance contract experiments, concluded pessimistically in an
article in Educational Turnkey News: "No' significant new ap-
proaches have been offered by the firms . . . The public may find
in the majority of cases it is simply paying a higher price for a
company to put last year's product in this year's favorite package."
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An even more drastic departure from public control of educa-

tion is the voucher plan which has been promoted through the
Office of Economic Opportunity. A limited voucher plan has been
partially funded by 0E0 in Alum Rock, California.

Under the voucher plan, there would be no public funds directly
available to the public schools; instead parents would receive
education vouchers which they would use to enroll their children
in any public school, church-related school, or free enterprise
private school. The schools would then submit the vouchers to
obtain reimbursement.



Although the voucher plan has been proposed as a way of
improving educational opportunity for children from low-income
families, it would solve no old problems but would only bring
new chaos. The public schools, already harassed by financial
problems, would be plunged into a situation in which advanced
budgeting would become completely impossible. No school would
know how much money to plan on until enrollment day. Teachers
would have to oe hired and supplies purchased purely on the basis
of guesswork, with no assurance that there would be either the
money to pay for them or that there would be enough of them
to meet the actual need.

Hardsell hucksters could promote their private educational ven-
tures with a reckless disregard for facts. Alleged religious spon-
sorship could become the excuse f:r increasing numbers of racially
segregated schools. Costly and tragic damage could be done to
public schools unable to compete with the glittering promises of
private enterprise educational salesmen, greedy for a lion's share
of vouchers.

Much of the public support for the voucher plan has come from
parents of children in church-related schools who are under the
impression that there is something in the voucher plan which will
help to ease the substantial financial burden which those schools
face. Actually, the voucher plan holds no promise of helping
them. The crisis in education, both public and non-public, is
immediate and it is nationwide. Nothing in the voucher plan is
addressed to this crisis. What is being proposed is a 5-year trial
demonstration of the voucher plan for a few thousand students
in a small handful of communities. Even if the trial demonstra-
tions were to produce useful information, it would be at least
10 years before that information could be put to general use..
The voucher plan is simply another device calculated to delay
the day when the federal government measures up to its full
responsibility in the field of education.

New support for the voucher plan came from the President's
Commission on School Finance which recommended the use of
federal funds for "experiments with voucher systems." The' AFL-
CIO regards experiments with the voucher plan potentially dan-
gerous in their consequences and believes that there can be no
justification for undertaking them.
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Educational

Block Grants

i

Another plan for dealing with school finance was put forward
by President Nixon in his 1972 budget message. He proposed to
dismantle the Elementary and Secondary Education Act, the Voca-
tional Education Act, the federally impacted aid program, the
education of the handicapped programs, and the school lunch
program. He further proposed drawing together "this wide array
of overlapping and contradictory authorizations into a new special
revenue sharing program for elementary and secondary education."

Mr. Nixon proposed to fund this educational' block grant pro-
gram at three billion dollars for its first year. This was less than
Congress had authorized just for the Elementary and Secondary
Education Act.

Categorical aid consists of federal grants to state and local
authorities for specific purposes spelled out by Congress in the
legislation. Funds for school lunch programs, for example, can
be used only for school lunch programs and nothing else. Under
a block grant plan, a local school board would be able to transfer
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the funds which it had been receiving for school lunches to its
textbook funds.

Categorical aid programs did not happen simply by accident.
They came about as a part of a creative solution to specific prob-
lems.

Congress has adopted categorical aid programs as a reaction to
certain specific educational needs for the very reason that, im-
portant though they are, they have in the past been largely neg-
lected by state and local authorities. It is the assumption of all
block grant proposals that state and local authorities are better
able to establish priorities for spending available funds according
to needs that) is the federal government.

There is abundant evidence that this is not always true. State
and loca' authorities inevitably make decisions in terms of the
Various social and political pressures around them and these
pressures are not necessarily consonant with the needs. A con-
spicuous example of this is the deplorable state of affairs which
existed with regard to vocational education in most school systems
prior to the enactment of the Vocational Education Act of 1963.
The parents of college-bound students obviously carried more
weight with school authorities than did the parents of vocational
students. In writing the Vocational Education Act, Congress was
thereby in a sense helping to correct this imbalance.

In drafting Title I of the Elementary and Secondary Education
Act, Congress reacted to the mounting evidence that in most
school systems there was no meaningful equality of educational
opportunity between schools serving economically die- lvantaged
children and those serving children of the middle and upper class.
School boards had tended to be most responsive to the influence of
the more affluent parents. Congress responded by directing that
Title I ESEA funds be used exclusively to meet the educational
needs of economically disadvantaged children.

A similar situation has given rise to federal programs to aid
in the education of the handicapped. Handicapped children have
serious needs for special educational programs, but these needs
had been largely neglected because their parents constitute a small
minority in the community. Their appeals to school officials for
help had been drowned uut by the understandable concern of
the large majority of parents of non-handicapped children that
what funds were available be used to improve the schooling of
their own children. Again Congress helped to restore a kind of
balance by granting funds which could only be used to aid the
education of handicapped children.
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A second reason that categorical aid programs have been estab-
lished is that the national interest in a specific educational problem
may transcend local interests. The National Defense Education
Act, for example, was adopted in considerable part because it was
more important to the nation to have an increased number of
scientists and technicians than it was to individual school districts.
As a nation we have a concern which is greater than that of local-
ities that there be more doctors and nurses. Categorical gd pro-
grams have been one of the ways in which this national interest
has been expressed and supported.

It is undoubtedly true that among existing categorical aid pro-
grams there is some overlapping and duplication of effort. The
AFL-CIO would welcome efforts to examine these programs with
the aim of bringing about useful consolidation. But to do away
with the categorical programs altogether and put the money into
block grants to the states would be a step backward rather than
a step forward. It would provide no additional federal funds and
it would place those funds which are presently available where
the political pressures are greatest rather than where the need is
greatest. It could destroy what progress we have made up to now.

Full State Funding
The widespread crisis in local school finances has aroused the

attention even of those who have always sought to minimize the
federal role in education. One of the solutions most popular with
them is for the states to take over the full financing of elementary
and secondary education. This is the main conclusion of the report
of the President's Commission on School Finance issued i^ March
1972. The report was less an attempt to solve the problems of
school finance than it was an elaborate rationalization for federal
inaction in the field of education. The report supports full state
funding with a minimal federal participation. A dissenting opinion
written by commission member John Fischer, president of Colum-
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bia University Teachers College, called for greatly increased federal
support. It is significant that the dissenting opinion was signed by
eight other members of the commission, all of them educators.
This means that the most important recommendation in the report
of the 18-member commission was adopted by a 9-to-9 vote. The
commission issued exactly the kind of report which it was estab-
lished to prepare.

Undoubtedly, full state funding would be a considerable im-
provement over local funding. It could eliminate the gross inequal-
ity of educational opportunity existing between various school
districts within a given state. Inasmuch as the court decisions on
school finances up until now have dealt only with specific financing
plans within individual states, full state funding could satisfy
these court decisions.

But if it is unjust for the children of Watts to have more limited
educational opportunities than are available to the children of
Beverly Hills, then it is 'equally unjust for the children of Appala-
chia to have more limited educational opportunities than the
children of California. Full state funding of the schools deals with
the first of these but it totally evades the second.

Just as communities vary in their revenue raising capacity, so
do the states. Average per capita personal income varies within
the states from a low of $2,561 in Mississippi to a high of $4,807
in Connecticut. In six of the states the average per capita income
is below $3,000 and in seven states it is over $4,500.

The problem is further compounded by the fact that the states
vary in the ratio between their school -age population and their
adult population. North Dakota, for example, with an average per
capita personal income of $2,937, has 61 school-age children for
every 100 adults between the ages of 21-64. Connecticut, on the
other hand, with an average per capita income of $4,807, has
only 49 school-age children for every 100 adults. This means
that North Dakota has more children to educate and far more
meager resources with which to do it. The personal income per
enrolled school child in North Dakota is only $14,305, whereas
in Connecticut the average personal income per enrolled child
is $21,989. There is nothing in full state funding of the schools
that in any way compensates for such gross inequalities as this.

The AFL-CIO has long insisted that the states should assume
a greater role in financing education, but full state funding as a
total answer is no more designed to meet the total problem of
school finance than other panaceas such as the voucher plan and
performance contacting.

83-453 0 72 - p1.2
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Organized labor is committed to the principle of equal oppor-
tunity in education throughout the nation. This goal will require
a joint effort of the states and the federal government. Existing
federal legislation and the various court decisions have established
a foundation from which we can build an equitable system of
educational finance.

What is suggested here in no way constitutes "an AFL-CIO
plan" for school finance. It is simply put forth as the kind of
thinking that must go into solving the present problem.

It is clear that the primary responsibility for establishing equal-
ity of educational opportunity within each state must rest with
the state government rather than with local governments. The
willingness of the state to accomplish this should be a prerequisite
for the federal financial support which alone can accomplish
equalization between the states.

It is also clear that equality of opportunity cannot be insured
simply by equalizing per pupil expenditures throughout the nation.
Secondary education is more expensive than elementary education
and vocational education is more expensive than other forms of
secondary education. Education of the handicapped is particularly
expensive, and national policy recognizes that educationally de-
prived students need compensatory educational programs that
require substantial additional funding.
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What is needed, therefore, is a basic dollar foundation for
each pupil, supplemented by additional funds to meet special
needs over anctabove that amount.

By way of illustration, the federal government could establish
a basic foundation formula of $1,000 per pupil. The figure, it
should be emphasized, is merely an illustration and not an actual
proposal. In -depth analysis might show the figure to be too high
or too low.. But it is a convenient point of departure.

The federal government might then establish a minimum stand-
ard of state support, based, for example, on the per pupil expen-
diture which would be available to the state on the basis of tax
revenues equal to 4 per cent of total personal income in that state.
The federal government would then provide an equalization grant
equal to the difference between that amount and $1,000 per pupil.

By way of illustration, a hypothetical state might have an average
daily attendance of 1,000,000 pupils. Four per cent of the state's
total personal income would yield $800,000,000, the equivalent to
$800 per pupil. The state would thereby be entitled to $200 per
pupil in federal equalization grants, a total of $200,000,000, thus
bringing the total basic per pupil expenditure in the state up
to $1,000.

Nationally, 4 per cent of total personal income would yield $29.6
billion. An expenditure of $1,000 per pupil would r:.quire $45.1
billion. The $1,000 foundation program would thus require federal
grants to the states totaling $15.5 billion, an average of approxi-
mately $290 per pupil.

These funds would be available to the states in equalization
grants, conditional upon the state's satisfactorily establishing that
on its own it had raised school revenue equal to 4 per cent of its
total personal income and that it had distributed this revenue to
school districts within the state on an equitable basis. The state
and federal funds together could presumably be distributed by
the state in a way that would take account of the cost differential
between elementary and secondary education, by a ratio, for
example of 1:1.3.

There remain., the question of what to do about various high
cost special educational needs. These include principally voca-
tional education, education of the physically and mentally handi-
capped, bilingual education, and compensatory education for the
economically disadvantaged and for racially isolated schools.

State capacity would in almost all cases have been exhausted
in meeting the $1,000 per pupil base. It would remain then for
the federal government to meet the additional expenses of these
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high cost programs. Again, a ratio type formula could be used.
In the case of compensatory education, for example, the ratio
might be set at 1:1.5, except that in this case the ratio would start

from the $1,000 base figure, thus working out to 11 5 $1 '°$3°
15 $1,500

Since $1,000 of the required amount is already covered by state
revenue and by the federal equalization grant, the additional fed-
eral funds required would be $500 times the number of qualified
children in the state. Similar ratios would presumably be worked
out for the other categories of special need.

Fulfilling this part of the program would not involve the need
for any new federal programs. These special grants could in most
cases be covered, by full funding of expenditures already author-
ized under existing federal legislation. The funds for compensatory
education are now available under Title I of the Elementary and
Secondary Education Act and under the Emergency School Aid
Act. The extra funds required for vocational education are pro-
vided in authorizations under the Vocational Education Act. Other
titles of the Elementary and Secondary Education Act authorize
funds for bilingual education and education of the handicapped.
As was pointed out earlier, the main problem with these programs
is that the actual funds appropriated have generally been only
a fraction of the amount authorized by Congress when it wrote
the legislation. These special grants to deal with special problems
need no new legislation. The necessary legislation has already
been adopted. In some instances it might prove to be the case that
existing authorizations are insufficient to meet the requirements
of realistic ratios, and if so, all that would be required would be
to amend the authorization clauses of existing legislation.

The local role, then, would be to set policy relating to such
matters as curriculum, allocation of the available resources within
the school programs, employment policies, and similar matters.
The state role would be to raise revenue equal to 4 per cent of
the total personal income within the state and to equitably distrib-
ute the available federal and state funds to the local school districts.
The federal role would be to provide equalization grants needed
to make up the difference between 4 per cent of the states' personal
income and $1,000 per pupil, and to also provide additional grants
to finance essential high cost programs that cannot realistically be
covered by an expenditure or $1,000 per pupil.

This model illustrates the kind of cooperative federal-state
local effort the AFL-CIO believes necessary to save public edu-
cation from destruction.
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FEDERAL GRANT TO EACH STATE BASED ON FOUNDATION

PROGRAM OF $1000 PER PUPIL WITH A STATE CONTRIBUTION

EQUAL TO FOUR PERCENT OF TOTAL PERSONAL INCOME.

STATE

Alabama

Alaska

Arizona

Arkansas

California

Colorado-

Connecticut

Delaware

Florida

Georgia

Hawaii

Idaho

Illinois

Indiana

Iowa

Kansas

Kentucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesota

ENROLLMENT*

ENROLLMENT* X $1000

in 1000's

4% OF
PERSONAL I FEDERAL

INCOME GRANT

in millions..;

820 $ 820 $ 365 $ 455

77 77 50 27

417 417 228 189

436 436 199 235

4,925 4,925 3,336 1,589

534 534 303 231

640 640 551 89

129 129 89 40

1,408 1,408 896 512

1,098 1,098 570 528

179 179 122 57

185 185 85 100

2,232 2,232 1,894 338

1,274 1,274 755 519

654 654 395 259

496 496 324 172

692 692 368 324

843 843 417 426

239 239 119 120

884 884 613 271

1,132 1,132 909 223

2,141 2,141 1,400 741

913 913 538 375
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Mississippi 559 559 209 350

Missouri 916 916 643 333

Montana 113 113 87 86

Nebraska 329 320 209 120

Nevada 122 122 81 41

New Hampshire 149 149 100 49

New Jersey 1,449 1,449 1,212 231

New Mexico 216 216 115 161

New York 3,449 3,449 3,255 194

North Carolina 1,111 1,111 601 570

North Dakota 147 147 14 73

Ohio 2,399 2,399 1,606 793

Oklahoma 606 606 313 293

Oregon 467 467 290 177

Pennsylvania 2,320 2,320 1,727 593

Rhode Island 118 118 141 31

South Carolina 640 640 281 359

South Dakota 165 165 80 85

Tennessee 880 880 448 432

Texas 2,598 2,598 1,458 1,140

Utah 302 302 125 177

Vermont 103 103 57 46

Virginia 1,063 1,063 618 445

Washington 823 823 524 299

West Virginia 391 391 189 208

Wisconsin 926 926 615 311

Wyoming 85 85 43 42

U. S. A. 45,100 45,100 29,628 15,412

Figures computed by AFL-CIO Education Department from data of U.S.
Office of Education and U.S. Department of Commerce.
In order to make the figures compatible, school attendance is based on
the 1969-1970 school year. Income figures are for 1969.

*Based on average daily membership.
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Revenue for

Education a to I II II In

Although there are those who fondly reassure themselves that
"just spending more money" won't solve the problems of education,
it is apparent that genuine equality of educational opportunity
requires a substantially increased public investment in the schools.
The model educational finance plan suggested in the preceeding
section would do much to relieve inequitable local tax burdens,
but it would also require greatly increased expenditures for edu-
cation by both the states and the federal government.

One suggestion which has been advanced for raising the federal
share is the imposition of a value-added tax by the federal
government. The value-added tax is simply a national retail sales
tax masquert, ling under a new name. It would place a still larger
share of the federal tax burden on the shoulders of low- and
middle-income wage earners and consumers and could completely
destroy the thin margin of equity that remains in the federal tax
structure. The tax burden would fall entirely on the consumer
and all of the regressive characteristics of sales taxes apply with
equal force to the value-added tax.

Value added is not a new way of taxingit is merely a different
way of collecting a sales tax. A piece of the tax is collected at
each stage of the production and distribution cycle, and, through
a complicated process of rebates, credits and price adjustments,
it is passed on to each business involved in the production and
distribution system.

Each firm pays a piece of the tax directly to the government,
reimburses its suppliers for the taxes they paid, and then passes
the entire amount on to the purchasers of its products. In this
way the firm assumes no part of the tax burden.

This process continues from firm to firm until the product
eventually reaches the consumer. The consumer receives no rebate,
cannot pass the tax on to anyone else and therefore bears the full
burden.
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The value-added tax has been a favorite proposal of those who
believe in shifting ever more of the federal tax burden away from
corporations and onto middle- and moderate-income workers and
consumers.

A federal value-added tax would simply substitute for the in-
equities of the local property tax the new inequities of a federal
sales tax.

There is, however, an important source of new federal funds
the elimination of the whole structure of tax loopholes which
permits wealthy individuals and large corporations to get away
with "bargain basement" tax rates. Congress, in 1969, began the
long needed job of tax reform; yet tax reform still remains largely
unfinished business. The problems were actually compounded by
the 1971 Revenue Act.

Tax provisions in the 1971 Revenue Act amount to a rate re-
duction of from 15 to 20 percent for the typical corporation.
Business groups have been extremely successful in reducing their
share of the cost of running the nation. In 1960 the corporate
share of the federal income tax was 35 per cent. In 1968 and 1969,
when corporate profits skyrocketed to an all-time peak, the cor-
porate contribution to the income tax slipped below 30 per cent,
add by 1972 corporation taxes accounted for only 26 to 27 per cent
of the total federal income tax revenue.

Business tax assistance in the 1971 Revenue Actthe depreci-
ation speed-up, the investment credit and the Domestic Interna-
tional Sales Corporationwill cost over S5 billion this year. And
just by closing the capital gains loophole and eliminating the
depletion_ allowance some S10-15 billion in annual revenue would
be recouped.

Such actions would preclude the need for any new taxes and
put the nation back on the road toward tax justice. And, as
important, such measures would add a badly needed boost to the
willingness of Americans to support public investments and bolster
the confidence they have in their government's ability to operate
in the public interest.

Ending these loopholes which permit corporations to escape
billions of dollars in taxes is the best way for the federal govern-
ment to raise the additional funds needed for educational finance.

There is an immediate and compelling need for an entirely new
method of financing the public schools, and the AFL-CIO is
committed to the restructuring of local, state and federal taxes
which will at last insure genuine equal educational opportunity
for all, wherever they live, whatever their family income, what-
ever their race, religion or ethnic background.
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ESTIMATED MAXIMUM GRANTS TO STATES UNDER H.R. 16141 (BASED ON 1969-70 EXPENDITURES)

State

10 percent of total Maximum grant per
State and local ex- pupil based on
penditures (maxi- $2.250.000.000 pro-
mum grant allowed Maximum grant rated at 63 percent

under bill in per pupil of entitlement
millions)

$3, 580.0 $89 $57
Alabama -- ..... - 34. 9 41 26

6. 5 97 61
31.7 75 47Arkansas --------- --- -- -----

California- - - - -----------
-----
- - --------- - -

- 4200. 5

.0
4
94

5 28
59Colorado

39. 1 73 46,

61. 2 98 62Delaware - 1.5 95 60District of --- ------ -
.

14.4 91 57
97. 9 71 0 44George --- ------------- ------ ----, -- 57. 5 5 32
15. 6 99 2 58Idaho- --- - , -- ------- --------- --- ------------------- - 10.99 59 37

219.9 99 63
Iowa-----=.- .::.:: --------- 5398. 1

. 2
14
79

53
50

41.8 77 48
38.5 55 3550.78 5 3Maine- 16. 6 792 45Marleand- -- - - - - SO. 1 94 59

1643.8

.0
86
79

54
50Minnesota-- -------- - -

79.6
90
41

57
26

69.5 67 42------ - - ----- , 13.7 17 49vviaslia -- - ------ 19.8 S9 37Nevada ---- -- --------- --------- 9.7 78 49Nee Heeling*. : 10.5 76 46
14.9 99 62

137.6 62 39
440.0 132 83
71.9 60 38

. 7 63 40
1699. 0 72 45Oklahoma 31.4 51 32

Pennsylvan ia

.

------- . -

_
- --

44. 3
208.6

92
90 57

58

13.6 78 4South Carolina 14.5 52 33South Dakota 9.4 54 34Tennessee ... --------- - 46. 7 51 32Tom ---- - 164.6 63 40
20. 5 67 42
7.1 77 4 8Virginia - . , --- --------------- 74.5 71 45Washington. , . - - 64.0 82 52

Wisconsin- , -
24. 5
84.7

57
90

6
5
3

7Wyoming 5.8 67 42

Source: Computed by the AFL-CIO Department of Education from data ofU.S.O E. Figures in cols. II and III are roundedto the nearest dollar.

STATEMENT BY THE AFL-CIO EXECUTIVE COUNCIL ON FINANCING EDUCATION-
BAI. HARBOUR, FLA., FEBRUARY 15, 1972

The AFL-CIO has long supported basic changes in the financing of education.
The 1962 convention, in support of a legislative program which eventually

brought to reality the Elementary and Secondary Education Act, the Vocational
Education Act, the Higher Education Act and many other laws, stated, "There
are inequalities which are beyond the corrective power of state and local govern-
ments." The convention further stated, "Stile and local tax systems based largely
upon the sales tax and property tem, are regressive ai best, falling hardest on thelow income groups who can least afford to pay , But even if all of the state
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and local taxes in the nation could somehow be made progressive, the total effect
through the nation would still be regressive so long as education continued to be
financed entirely by state and local governments, '

Ten years later, a series of state and federal court decisions have echoed the
views of the AFL-CIO. These court decisions have held:

The states have a responsibility to ensure equal educational opportunity.
The generally used systems of school finance funds are not equitably

raised now nor equitably distributed.
The substantial dependence upon local taxation supplemented by ill-

designed state aid formulas has created an inequality of educational oppor-
tunity, which is therefore a violation of the equal protection clause of the
Fourteenth Amendment.

Some of these decisions will be appealed to the United States Supreme Court
on constitutional questions. But the questions raised in the lower court decisions
are very real and present an immediate moral challenge to the nation. We must
begin now to formulate new and more equitable solutiol.s to the critical problems
of educational finance,

The general direction which those solutions must take seems to us abundantly
clear., The states and the federal government must take over a substantially
larger share of the costs of education and do it in a way that privides equality of
opportunity.

Until now the Nixon Administration has shown little enthusiasm for federal
aid to education, however recently Mr, Nixon has voiced support for a substantial
increase in federal aid. White House reports that the President is considering
raising federal funds for education by a value-added tax, which is a disguised
version of a federal sales tax, are shocking.

This would simply substitute a new inequitable tax for the inequitable tax
systems which the courts have already declared unconstitutional.

The AFL-CIO is unalterably opposed to a federal sales tax, no matter how it is
disguised.

The AFL-CIO has proposed a program for plugging the loopholes in the federal
income tax that would yield an additional $15 to $20 billion in revenue by closing
some of the more glaring loopholes in the present law. Such reform of the existing
tax structure i- the most equitable way of financing the needed federal share of
education costs And we support this alternative.

We welcome the court decisiom which are jolting the states and the federal
government into facing up to the need for equitable answers to the problems of
the public schools.

The CHAIRMAN.; We appreciate your statement, Mr. Biemiller.
Mr. Burke?
Mr. BURKE. Mr. Biemiller, when you express your opinion here,

have you taken any steps to poll the opinions of the AFL-CIO
membership in Massachusetts?

Have you taken any steps to poll what the opinions of the members,
of the AFL-CIO in Massachusetts are on this issue?

The reason I ask that question is that I have received over 10,000
letters from people around the city of Boston, many of them members
of your organization, who favor this legislation.

Mr. BIEMILLER. I have no doubt that many of our members favor
this legislation, Congressman Burke.

The policy in the AFL-CIO is set by our biennial convention's
passage of resolutions and by actions of the executive council between
biennial conventions. We do not conduct referendums of membership
on the issues.

Mr. BURKE. Actually, you do not know whether the majority of
your members favor this bill or oppose it?

Mr. BIEMILLER. We have no way of ascertaining that fact.
Mr. BURKE. Thank you.
That is all.
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The CHAIRMAN. Are there any further questions?
Mr. GIBBONS. Mr. Chairman.
The CHAIRMAN: Mr. Gibbons.
Mr. GIBBONS. I want to commend you, Mr. Biemiller, and the

members of your staff for an excellent analysis of this piece of legisla-
tion, I think you have done a great service for the country and for
this committee by the fine way that you have analyzed this legisla-
tion and presented your analysts.

Mr. DUNCAN., Mr. Chairman.
The CHAIRMAN. Yes, Mr. Duncan.
Mr. DUNCAN. I aso would like to commend you, Mr., Biemiller,

and ask you this question.
A lot of testimony has been given at this hearing that by giving a

tax credit for those who actually did not perhaps pay taxes, that it
would put more poor children into these schools.

I happen to have here a report of the National Association of
Independent Schools which indicates that for a boarding student the
median fees by geographical section run from $3,950 down to $2,900
and for day students the sectional medians run from about $800 to
$2,000.

In light of these tuition fees, do you think many people of low
income would take advantage of the legislation proposed if they
could get a $200 benefit or tax rebate?

Mr, BLEMILLER. Mr. Davis.
Mr. DAVIS. I will respond to that by saying that the poor people

would cetainly not be Involved at all with any school that has that
price to on it with respect to cost.

Mr. DUNCAN. It would have very little effect on their entering the
school?

Mr, DAVIS. That is correct.
Mr, DUNCAN. Mr. Chairman, may I enter this report in the record?
The CHAIRMAN. Without objection, it may be included in the

record at this point.
(The information referred to follows:)

TUITION Ft;Ks, 1972-73

NATIONAL ASSOCIATION OF INDEPENDENT SCHOOLS, BOSTON, MASS.

This survey shows the ranges and medians of 1972-73 tuition fees of 628 of the
member schools of NAIS. The tables present figures for different ty pes of schools
in the various parts of the country., The separate category "Catholic Schools" has
been dropped, and Catholic schools are now included among other schools, accord-
ing to type. Where there were too few returns to justify a separate section for each
region, we have grouped two or more regions togehter.

The schools were asked to indicate the percentage increase in the fee for their
highest grade since 1971-72. Opposite the highest grade in each section the number
of schools reporting an increase, and the average.; of percentage increases reported,
arc shown. The averages of percentage increases .are lower this year than last by
2.5 percentage points. 473 or 75 per cent report an increase over last year. This
percentage the previous year was 85 per cent.

Once again about 80 per cent of our member schools and subscribers to New
School Services returned figures, and we greatly appreciate their cooperation. A
copy of last year's Tuition Report, if desired for comparative purposes, will be
sent on request.
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Location and grade Number Range Median

Up since 1971-72

Number
Average
percent

Curls' day:
New England:

3 :
5 1,000-1,300

I, cil0-1, 700
1, 225
1.350

9 1,450-2, 050 1,625 11 9.2
9 22 1, 200-2,400 1,893

20 1, 200-2, 500 2,000
Middle Atlantic

27 650 -1,600 1,150

, ........ ...... ....... .7".
29
33

650 -1,900
700 -2.225

1,190
1, 545

28 9.0
9 and 12 . .. ... - 43 900-2,450 1.850

Southeast and South:
7 755-850 700

6 .. .........
7
8

725-975
725-1, 500

SOO

995
5 11, 2

9 and ....... 16 825-1,670 1,100
Midwest.

9 700 -1,225 975
9
9

1,090-1,375
1, 150-1, 775

1,125
1, 350

10 7.1

9 and 12 15 1, 075-2, 200 1, 725
West, Southwest, and Northwest

1

5
6

700-1,300
700- 1350,

900-1, 600

900
975

1,211 9 8.6

13 1, 200-1, 800 1, 600
Girls' boarding:

Pew England:
16
17

3, 200-4, 500
3, 200-4, 500

3,975 1 8
3,950 4.6

Middle Atlantic
3.600 -:

16 1, 200-4,350 3,725 I 7 6.5
12 ..... ........... , . 18 1,200-4,350 3,775

Southeast and South:.
6 2

11

3,000-3,300 ,.
2,750 -4,100

....... 1 63,000 J 7.1

Midwest:,
5
7

1, 400-3, 875
1, 400-3, 875

3, 000 1 22,900 3.8
Southwest, West, and Northwest.

1

6
3, 250 -

2,100-3,600
tt

33,500
7.0

Boys' day:
New England:

4 720-1,350 1, 200
5 1, 200-1, 600 1,350

12 1, 450-2,350 1,750 20 9.1
31 680-2,350 1, 850
26 680 -2,550 1, 900

Middle Atlantic:
19 700 -1,700 1,125
20 750-1, 820 1,275
28 950-2, 300 1, 763 29 6.8
32 950-2,325 1,925

12 30 350-2, 500 1, 900
Southeast and South:.

5 65-925 800

6 ..... ... .......
6
8

625-21, 015
725-1,350

968
1,108 13 13.1

9 add - 15 975-2,300 1, 200
Midwest:

4 1, 200-1, 550 1, 300
6
7

1, 200-1, 950
1, 350 -2,400

1, 425 7
1, 6r1 6.7

11 750 -2,500 1, 11bu
West and Southwest:.

6 1, 075-1, 500 I, 135
6

14
1, 075-1, 500

500-2,000
1,255
1, 588

7 11.4

15 500 -2,020 1, 680
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Location and grade Number Range

Boys' boarding:
New England

3... .. - . -,-.
-. - -=--<-6 :::: :: -. :._ -, .:-:

9 and 12 .... . .. .. .. , .. .,
Middl:. Atlantic.

1

6
24

3, 100
3, 100-4, 300
1, 500-4, 300

7 1. 800-3,875
- - 20 600-4, 000

12 ... ........ .....____ _ ,... 17 600-4,000
Southeast and South

6 , 1 3.300
13 2, 600-3, 350

12 _ . -... . , .. - - :-,-- -, -, ... - - 12 2,600-3,350
M dwest: 9 and 1.2_ , , : . 4 2, 800 -3.790
West and Southwest:

land3and6 1 3.0009 and 12 - . :: 10 2, 200-3. 800Coeducational day:
New England

32 700-1, 575
28 700-1, 700

6 , 32 700 -2,200
57 850-3.000
45 850-3.000

Middle Atlantic.
91 600 -1,950
93 650-2,150

6 , 92 700-2, 475
9 and 12 86 510 -2,575

Southeast and South..
51 525-1, 460

3 - - - ............ - 51 575-1, 530
50 650-1, 69r
56 780-1, 851
39 852 6001.idwest

1. .. ....... 34 825-1, 700
35 875-1, 700

6 . :, 7, :7- 35 875 -1, 850
9 and 12 - 34 I, 200.2,100

Southwest and Northwest:
14 EC)-I,
15 600 -1,400
18 800 -1,720
19 1,140- 2, 00012 ,, 16 1,200 -2,025West,
21 625 -1,500
21 675-1, 5006. : . 20 750 -1,625

9 and 12 - - - - - 21 I, 050-2, 550
Coeducational boarding:

New England:

1 3.600 :..
30 2, 6004, 600

12__ .. , .... . . . , -
ntirldle Atlantic:

31 2, 6004, 600

6.- ,:: : : : : 1 3,300 - -:
9 and 12 . . . . . - -.. _ ..... .

.12
21 I, 380 :' ROO,

Southeast and South. 9 .... .. , , 9 1, 89c 1, 3ci
Midwest. 2 and 12.. . ..-,. - 9 800-J, 2'5
Southwest, Northwest and 114.t,

1
3 and 2 3, 200-3, 500 -9 and 12 14 2,300 -4,050

Up since 1971-72

Median

3,4C0 I
3,500

3, 300

3, 200
3, 387

2,900
2,925

3, 500

,- I
3,525 1

1, 000 )

1,550
1, al
1,800
1,900

1,145
1, 350
I, 600
I, 850

825
900

1, 000
1,113
1,160

1, 380
I, 155
1,050

I, E-'

1, CZC
I, Illi
1, 1 't,

1

I, 5b0
, 560

1,000
loo

1,'550
1,

1,550

3, 650
. -.......

3, 700

3,500 1
3, 200
3, 400

3,500

Number
Avrae
preen

g
t

18 6.4

13 5. 6

7 5.7

1 2.0

5 8.3

35 7. 9

78 7.6

32 10.2

27 11.7

14 7.7

9 14, 5

17 9.9

15 6. 7

6 9.3
4 6.3

6 4.4
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ESTIMATED MAXIMUM GRANTS TO STATES UNDER H.R. 16141 (BASED ON 1 ".9-70 EXPENDITURES)CON.

State

10 percent of total
State and local ex-
penditures (maxi-
mum grant allowed

under bill n
millions)

Maximum grant per
pupil based on

$2,250.000,000 pro -
Maximum grant rated at 63 percent

per pupil of entitlement

Military day. All regions
1

6 .

2

5

73-990 -.:
675-01,700 -'- 990- 3 6.5

9 and 12 .............. 10 675-1, 812 1, 378
Military boarding: All regions:

1 2,900
5

12
1,800-3,400
1,800-3,625

2,500
2,675 6

1 4.6

12 :7=1", 11 1,800-3,625 2,800
Canadian day: All regions:

4 550-1,075 7U
5 600-1,550 900
8
9

650-1,650
97C-1,750

I, 300
1,500 5 11.0

12 6 1,125-1,850 1, 588
Canadian boarding: All regions:

1 3,200 .,., .. ...... ..
9

6
8

2, 275-3. 350
2,470-3,650

3,075
3,163 5.6

8 2,625-3.650 3,225

New England: Maine, New Hampshire, Vermont, Massachusetts, Connecticut, Rhode Island.
Middle Atlantic. New York, Pennsylvania, New Jersey. Delaware, Maryland, District of Columbia.
Southeast and South: Virginia. West Virginia, Kentucky, Tennessee, North Carolina, South Carolina, Louisiana,

Mississippi, Alabama, Georgia, Florida.
Midwest: Ohio, Michigan, Indiana, Illinois, Wisconsin. Minnesota, Iowa, Missouri, Arkansas, Kansas, Oklahoma,

braska, North Dakota, South Dakota.
Southwest: Utah, Colorado, Arizona, New Mexico, Texas.
Northwest: Washington, Oregon. Idaho, Montana, Wyoming, Alaska.
West: California, Nevada, Hawaii.

The CHAIRMAN: Mr. Carey,
Mr. CAREY. Thank you, Mr. Chairman.
Mr. Biemiller, I welcome your constructive criticisms of the

legislation. I assure you I share with many other Members of the
Congress the hope that we can do something by way of tax route as
well as the appropriation route of coming to grips with :mat I feel
will be a very real challenge, if not a crisis, in school finance based on
the recent actions and likely actions of the courts which are finding
the present financing of schools to be an inadequate way of preparing
for our children's educational opportunities. I agree that is a real
possibility.

We have to find a new way of financing education in this country; is
that correct?

Mr, BIEMILLER. Mr, harris, our associate general counsel.
Mr. HARRIS. T take it you are referring to the .curt decisions on

supporting the schools out of the local real estate tax?
Mr. CAREY. Right.
Mr. HARRIS. That is up in the Supreme Court now. It probably

will be decided in the spring.
I think Antil then we will not know what kind of standards the

Supreme Court is going to lay down because this issue has not been
before it heretofore.

Mr. CAREY. I think that we in Congress must be aware of what,
the courts are saying since they have strongly addressed the principle
of equal educational opportunity in terms of school financing as well
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as in terms of the educational facilities. I hope they don't retreatfrom it.
The principle, to me, is ironclad, I think we ought to be on notice of

what is going to happen. Many parents, have stated before the com-
mittee that we have to be prepared for the Federal Government to
undertake a much larger share of the educational financing responsi-
bility of the country. Do you agree on that?

Mr, BIEMILLER. We certainly agree on that.
Mr, CAREY. The so-called wealthy States you mention here, and

certainly the poorer States, cannot afford to make any greater effort.
Alley have just about reached the limits of their ability to pay for
education from income taxes. State taxes and sales taxes at the
State and local level., Is that correct?

Mr. BIEMILLER. As a generalization, we would agree with that
statement; yes.

Mr. CAREY. Our difficulty, and I think you have discussed this in
your statement, has been that as hard as we try to get the Federal
Government to take a larger share of the burden, the administration
has consistently been vetoing appropriations for greater expenditures
in education.

Am I correct?
BIEMILLER. That is very true.

Mr. CAREY. Why, then, on page 9 of your statement do you express
dismay that this bill would short-circuit the appropriations process?

If you want to avoid the vetoes and get more funds 'or education,
why do you fall into the trap and invite vetoes thi ugh the appro-
priations process?

Mr. BIEMILLER. The answer to that is that we have very grave
dou',4-s about the use of trust funds in this area and many other areas.
That is the whole situation.

Mr. CAREY. You do understand my dilemma, though. We have
been getting educational bills vetoed. We need more money for edu-
cation. We propose a system that would allow the States and schools
to rely on a trust fund as one steady input of moneys from the Federal
Government which could not be cut off by vetoes.

Yet you indicate that you want to perpetuate the saute .process
which IL. been denying funds to the schools via the veto consistently
adopted by the administration. I find that to be a total contradiction
in your statement.

BIEMILLER. I would accept the word "dilemma" rather than
contradiction.

Ir. CAREY. I want to share the dilemma. That is the problem.
With regard to financing the needs of the nonpublic schools, you

agree that we now have an excess of teachers. For the first time we
have reached a surplus of teachers in the schools. Many teachers are
unable to find work in the educational system and are leaving
education.

Isn't this true nationally as a matter of fact?
Mr. DAVIS. Yes; that is true, Congressman.
Mr. CAREY. If, as has been predicted by those against and for the

bill, the nonpublic schools no longer exist, how many teachers would
be added to the unemployment rolls?

Mr. DAVIS. We have no figure on that.
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Mr., CAREY. Does that not concern the AFLCIO?
Mr. DAVIS. Certainly, it does.
Mr. CAREY: Would I be wrong if I said the figure would be in excess

of 250,000? The figure in nonpublic education is higher than that but
let us say 250,000.

Mr., DAVIS. I don't know but there are other aspects to that, too,
The teachers who have dropped out of teaching have because of their
high qualifications moved on to other areas of employment. So, we
have no figures on what happened to them after they left their role of
teaching, particularly those who hold a master's degree or better. For
that reason, it is hard to answer your question, sir.

Mr. CASEY. I ould hope that we would share a concern that a sec-
tion of our school system which now employs a quarter of a million
people in teaching positions alone would disappear from the American
scene. This figure does not include administrators, capital construction
men, and others employed by the schools.

I should think that would be a major concern to the AFLCIO
as it is to me.

You mention the statement of the AFLCIO adopted in the 1962
convention that was a far-reaching and a very dynamic statement
which assisted us a great deal in passing the historic education measure
of 1965.

In your statement today, however, when you mention the 1962
convention you do not indicate what I recall was as a clear-cut policy
statement by the AFLCIO in support of aid to nonpublic schools.
Why did you omit that statement?

Mr. BIEMILLER. We have no objection to aid to nonpublic schools.
Mr. CAREY. The statement of 1962 was omitted from your statement

today.
Mr. BIEMILLER. Oh, no;' I beg your pardon.
Mr. CAREY, As a policy matter you said you favor aid to children in

nonpublic schools.
Mr. BIEMILLER. We have stated we favor aid if it can be done in a

constitutional manner, and we give you great credit, Representative
Carey, for being one of those who worked out the details of the Ele-
mentary and Secondary Education Act which for the first time found
a way of breaking through this dilemma.

We are querying the fact that we think the tax credit approach is
open to great constitutional questions. The ESEA matter has been
settled. You have found a method of getting funds to the schools.

Mr. CAREY. I know we worked together on that bill. I hope that
the AFLCIO would now come forth with or recommendation as how
to implement this policy statement. If you oppose trot credits, and tax
rebates for the poor, then what do you suggest we cffer to these chil-
dren in the hope that they may be able to continue to go to these
schools?

Mr. BiEsuLLER. in :he first place, as we have stated categorically
in this statement, we think that if the Congress would revert to the
structure of title I of ESEA, you could go as high as $7.2 billion, a
good part of which would go to the nonpublic schools.

Mr. CAREY. I hope that your research people will look carefully
at the record of implementation of ESEA
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The unfortunate conclusion which has been reache1 by three suc-
cessive commissions on school financing examining the implementation
of title I of ESEA was that. ESEA has been as meifective vehicle for
reaching, the poor children in the public schools due to the resistance
of implementation at the local level.

So, what you and I have looked for as the design and objective has
not been n, hieVed. That is why we are proceeding in this new direction.

Let me finish with this point.
I hope you will agree that there ii, an open question which will

probably be decided liy the courts as to what kinds of aid are per-
mitted. I do not think it can be dismissed in one or two paragraphs,
by citing as few of the cases involved, such as you have done. None of
the cases yon cite lia4 involved tax credits at the Federal level. The
case- you cite apply only to the use of State tt eneys in States which
have clear-cut constitutional prohibitions against such aid.

Authorities such as the attorney for the American CiNil LibertiesUnion indicated that this is a gray area, and this issue is not open
and shut:

I therefore wielf that the AFL-CIO would agree that it is not a
simplistie matter and cannot be dismissed easily in saying that tax
credits are, per se, of questionable validity..'! :" eourts have not said
that and I therefore wish you would not say that.

Mr. Limnos, I do not think, Representative Carey, that anyone
reading our stateinent can say that we took a flat position on this.
The language ' aises difliclt questions as to the constitutionality.

Furthermore, we point out that none of the cases reaching the
Supreme Court has involved tax credits or other forms of direct
subsidies to parents. That. at lea.st, is true as respects Federal sub-
sidies. The South Buzlington case did involve a State subsidy to
parents.

CAuEv, That is correct
Mr Hmotis. In Vermont, the court held that it violated and the

Supreme Coirt tel to review.
On the other haunt, Green v. Connally did involve tax exemptions

.nd also the deductibility of contributions to segregated schools
in Nlississipi.

.Nr.r. CA' --v. I am somewhat bemused, Nit., Harris; you did not
mention the Minnesota Federal court case which found Minnesota tax
credits to be constitutional. Maybe we had better bring our researchup to date,

Mr. ,,ms. in Green. I don't regard the lower court or State court
cases as being too persuasive with the Supreme Court.

If you study the Supreme Court decisions in this field, you will note
(hat it does not even cite St at.' court decisions.

I certainly regard the issue as very notch an open one in the Supreme
Court.

I think then, is a slight probability that they would hold it uneon-
st it wi,mal, but it is by no means certain, If the committee is interested
in the slkject, the best study th:It 1 latm% is an article by Paul Freund
in the ,.tr% ard Law Re iew three or 4 year, al., not directed, of
course, to this particular bill, but directed to the general question of aid
to parochial schools,

s'.1 -113- 7 2 pt.: -- II'
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Professor Freund is the constitutional law professor of Harvard and
I think probably is as well known an authority on constitutional law
e. there is in the country'.

\1r. CAREY. A, long as I ant on this committee I will say nothing
that could be interpreted as being inimical to the standards of anyone
who either went to or teaches at Harvard Law School.

On the money question let us set the record straight on the cast of
nonpublic school aid. Secretary Shultz indicated that the administra-
tion favored some form of negative income tax, or tax remission, such
as the one provided in this bill. I would take it that in principle, at
least, you would support that part of the bill due to your objection
that 70 percent of the money goes to families with over $10,000 in
income..

Mr. Bizmitt,En. We would not quarrel with that principle if there is
to be legislation.

Mr. CAREI., I am glad to receive that support at least in terms of
principle. Let me finish by saying that the reason that the bulk of
the money goes to those over *10,000 and bet ween $10,000 and $18,000
bracket is n matter of commendation to your organization. It is in that
income bracket that we now find the working families in organized
labor, who in some cases, are moonlighting as well to keep up with the
cost of sending their children to nonpublic schools. I am very grateful
that the New York State AFL C10 has supported every single act of
the New York legislature which has tried in one way or another to
assist families who are sending their children to nonpublic schools.

Finally. I think you raised here an issue that is not valid. You stated
that it has been argued that those who do not take advantage of public
schools should not be required to pay for them. For the record, not one
witness who has come here seeking assistance for the nonpublic schools
has ever said that. I would ask you to show me the authority for the
statem-nt that those who do not take advantage of public 5010015
should not be required to pay for them.

No one has said that.. No issue of that kind has been introduced here.
Every parent, teacher or other person for or against the bill has said
that those who support the nonpublic schools willinglyand enthu-
siastically support the needs of the public schools.

I wish you would alter that part of your statement. I find it to be
totally invalid.

Thank you, Mr. Chairman.
The CliktaNtA N. Are there any further questions?
Mr. Ginnoxs., Yes, sir.
The CuA am.% N, Mr. Gibbons.
Mr. Gmnoxs. In case anybody ever reads this record, I think it

would be interesting to put in the record now information on what kind
of aid is available to parochial students under title I of ESEA. I have
forgotten many of these things. As I re-all, they can get transportation
and they can get textbooks, they can get some kind of teaching assist-
a:we, microscopes and things of that sort.

Ain I correct in that?
Mr. DA VI 4. Yes, sir.
Mr. Guatoxs. I had forgotten just what kind of aid is available.
Mr. DAVIS. Institutional aid of that kind, libraries.
Mr., GI anoxs. That is already available?
Mr. DAVIS. Ye:s, it is.
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Gtatioxs. Under title I of ESEA there can be no money to payinstructional personnel. that rig it?
Mr., DAVIS. I think that is correct. You are speaking of teachers now.Mr. GIBBONS. I thought it would be interesting to point this out.just in case anybody reads the record.
The CHAIRMAN: Any further questions? If not we -again thank all ofyou for coming to the committee.
Mr, H. C. Roundtree, president of the National Council of CatholicLaity.

e are pleased to have you with us this morning.

STATEMENT OF H. G. (JIM) BOUNTBEE, PRESIDENT, NATIONAL
COUNCIL OF CATHOLIC LAITY

Mr., ROVNDTIIEE. Thank you, Mr. Chairman and members of theWars and Means Committee.
As the Honorable Wilbur Mills told you, I am president of theNational Council of Catholic Laity. My home is in Little Rock,Ark. Today in my capacity as president of the National Councilof Catho lie Laity I can truly claim to represent the hopes, fears andaspirations of some 52 million Catholic men and women across theentirety of the United States of America. On their behalf, as BAas for myself, I thank you, Mr. Chairman and members oi. this

distinguished committee, for extending to me this opportunity tobe heard.
Approximately one-third of this country's school age Catholicchildren are in schools operated under the direct or indirect auspicesof the Catholic church. During school year 1971-72 4.1 million sin-dents were attending Catholic schools.This number is considerably

reduced from the level of 1965 when approximately 6 million studentswere attending these same schools.
In my travels throughout this Nation, in almost every conversationwit:. Catholic lay men and women, the principal reason for declining

enrollments in Catholic schools has proven to be the ever-increasing
costs of tuition and fees. Many parents who genuinely desire a Catholiceducation for their children are denied the possibility by the day -to-day exigencies of coining up with enough money for tuition and forfotid, clothing and shelter.

In general, it can be said that Catholic parents value their schools.They want them., The rt ' question is: Can they afford them? Accord-ing to statistics compile(' by the U.S. Office of Education in con-junction with the National Catholic Education Association, thecost of elementary school tuition has risen in the past 3 years from anationwide average of approximately $30 per child, to approximately$120 per child. In the las year alone the average cost per pupil in
Catholic elementary- schools has risen by almo.1 t.'SO. The possibility

iof stabilizing costs and there stabilizing nueusi. tuitions is a merepipe dream to many parents and to many w boo! administrators.
The question today before this committee is not whether,govern-

went intervention on behalf of parents will result in a windfall for
parents and institutions, but rather, will government interventionhelp these parents keep pace with the further csealation of costs and
tuition that we all know will occur?
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The CHAIRMAN. Are there any further questions?,
If not, again we thank you, Mr Rountree,
Mr ROUXTREE. Thank you very much.
The CHAIRMAN. Our IICNA witnes IS Mr. J01111 J. Murray:
Mr. Murray, if 3 on will, identify yourself for our record by giving

us your name and whom you represent and your address. We will be
glad to recognize you,

STATEMENT OF JOBS J. MURRAY, DIRECTOR, DEPARTMENT OF
NONPUBLIC-SCHOOL TEACHERS, AMERICAN FEDERATION OF
TEACHERS, AFL-CIO; ACCOMPANIEL BY GREGORY A. HUM-
PHREY, ASSISTANT DIRECTOR. DEPARTMENT OF LEGISLATION;

Mr. Hustenitm Mr. Chairman, my name is Gregory Humphrey
assistant director, Department of Legislation, American Federation
of Teachers, AFL-CIO.

With me is Mr. John Murray, director, Department of Non-Public-
Sehool Teachers. He will make the stat.!ment.

The CHAIRMAN. Mr. Murray, you are recognized.
Mr. MURRAY. It is a pleasure for me to appear before the committee

today representing the American Federation of Teachers, AFL-CIO.
in order to share with the committee ,,one thoughts regarding the
proposed legislation now before you and matters related to it.

Prior to my present position of director of the Department of
Non-Publi -School Teachers of the American Federation of Teachers,
AFL-CIO, I was president of Local 1776, the Assoriation of Catholic
Teachersthe first organization of non-publi -school teachers to
become affiliated with organized labor.

I taught for if) years in the Catholic high schools in the archd;oese
of Philadelphia. 1.1nive also be n president of the Montgomery County
Chapter Citizens fur Education and a member of the State. board of
that organization in Pennsylvania.

I was eduratcd in both parochial and public schools and received my
undergraduate college education as a result of the 01 Bill of Rights at
at St: Joseph's College in Philadelphia.

I also rereied a Masters of Religion, Education degree from LaSalle
College in Philadelphia. I also served on the school board of Saint
Helena's in Philadelphia which conducts an elementary school,

As you May be aware, the American Federation of Teachers has
supported extensive Federal financing of all levels of education for all
Americans. Perhaps even more than members of this committee, we
are aware that a true crisis exists in education and that a ...ignificant
reuse of this crisis is the inability of traditional ways of financing
education to it the demands of education today.

Therefore, we are pleased that your committee is showing concern
in assisting American education with funds other than those allocated
under existing Federal programs.

'l'o us, then, the question is not "should" the Federal government
assist education, but "hov." it should assist education.

As to the particular piece of legislation which is the primary :subject
of these hearings, let me say that the American Federation of Tearher,
while Supporting its intent must question whether or nut this lgisla-



tion really accomplishes the end for which it is supposedly designed to
accomplish,

Directing our attention to title I of H.R. 16141, again we applaud
the intent of the title. namely., equalizing educational opportunities.
However, after scrutinizing the specifics and the mechanics of title I.;
we must urge that this be rejected because it fails to meet the educa-
tional needs of American children.

While we believe that the Federal Government must share in the
tremendous burden of education, we do not believe that piecemeal
revenue-sharing especially if based on State equalization plan; can
adequately meet the needs of American children, especially those in
poorer urban and rural areas of this nation.

I might comment, that in failing to support title I we find ourselves
in a F frange alliance with repreen' itives of the administration. How-
ever. our opposition is bused on radically different reasons.

It has been our sad experience to see other educational bills vetoed
by the current administration and, frankly, we believe that if title I
were incorporated, this legislation would likewise be vt toed. Rather
than the approach used in title I of this bill, the American Federation
of Teachers would very much like to see an in-depth inquiry which
would result in the development of a much more suitable plan to help
education in America.

Although title II of H.R. 16141 represents only about 30 percent
of the funds included in the bill, I am sure that you will all agree Pat
almost 90 percent of the testimony before this committee pertained
to title II. Like other witnesses, therefore, I would like to devote most
of my remarks to this second title.

The American Federation of Teachers obviously has a vested
interest in education including that education offered in schools
other titan operated by govern.nental agencies.

I ould like to point out that our union's constitution directs us
to he concerned with the education of all Amerh "c. and thereforein the past. the American Federation of Teach, has supported
not only the original enactment of the Elemental' and SecondaryEdneation Act of 190 but has continually urged fuller funding of
these programs. Our support has included support for this Federal
legislation insofar as it materio'lv assists nonpublic education.

The American Federation of Teaehers not oniv regrets but 'terries
the recent presidential veto of legislation .,sed by Congress which
would have more adequately funded these programs and which would
have given additional educational aid to students, including tho .! in
our nonpublic schools because of the wisdom of Congress, have
been able to participate in programs authorized by that act.

The American Federation of Teachers is proud that with our sup-
port, children at tending.Catholic snols alone received approximately
S1'24 million in educational benefits last year provid«I by Federal
progratms according to estimates published by the mgizine "Today'sCatholic Teacher."

The American Federation of Teachers therefore, unlike some other
national education orgam:.zations, has not flatly or unequivocably
opposed any aid to children simply because their parents have chosen
to enroll them in nonpublic schools.
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In contrast to our support of other programs which have aided
nonpublic education. the however, cannot support title II of
Ciis legislation because of many reasons, sonic. of which I will attempt
to explain.

First, along with other representatives of various organizations
that have appeared before this committee, we fail to see where the
language of the proposed bill specifically- providas any assistance
whatsoever to those who have no or a low tax liability.

Further, we see th .t it provides only limited assistance to those
who would have Federal income tax liabilities smaller than any
amounts they might be paying for the education of their children.

We have heard and welcomed the interpretation offered by
Mr. Carey dint the bill as written would not only permit but would
authorize payments to parents whose children attend nonpublic
schools but whose tuition payments exceed their Federal income tax
liabilit r.

Unkortunately, too often in the past we have seen interpretations
modified or even reversed and, therefore, in the interest of prote, ting
the children of the poor, csr those m urban poverty areas whose
education desperately needs assistance, we must view the failure
to clearly specify Lax remissions or tuition grants to the poor as a
primary failing Of this proposed legislation.,

Unless the legislation would specifically and clearly authorize aid to
the poor beyond mere tax credits, the American Federation of Teachers
will vigorously oppose this legislation because, like many others, we
are convinced it would be not only obviously unfair and totally
regressive but would utterly fail to meet the needs to which it is
supposedly addressed.

-Unfortunately, we believe that if any legislation specifically requires
tax remissions or tuition grants that a new problem would arise,
namely, constitutionality.

The American Federation of Teachers must concur with authorities
who have addressed this committee and recognize an additional
constitutional obstacle in tax remissions or tuition grants. This is
obviously true. A tax remission must of necessity involve sending a
Government check to citizens to reimburse them for tuition payments
to nonpublic schools.

Congressman Carey, himself, introduced into the record of these
hearings a paper written by Dr. Edward F. Spiers which is a considered
defense of the constitutionality of tax credits, I must point out that
this paper does not contemplate tax remissions or tuition grantsas a
matter of fact, on page 3 of this paper, Dr. Spiers points-out that the
Supreme Court has said:

There is a fundamental and constitutional difference between tax exemptions. or
deductions and direct grants of public funds

The implication is that one cannot justify tax remissions on the same
basis as he could tax credits More specifically-, the Chief Justice in his
decision in the 'raiz case referred to by Dr. Spiers wrote as follows:

Obviously a direct money subsidy would be a relationship ptegnant wi"
involvement and, as ,vith most mivernmental grant programs, could encomr
sustained and detailed administrative relationships for enforcement of statute,.
or administrative standards * * *
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Although the specific matter of tax credits or tax remissions has not
come before a Federal court, it would be very foolish to ignore the
unanimous decision rendered by a three-judge Federal court in the
Lemon v. Sloan case which ruled that Government payments to rehn-
burse parents for tuitions paid to nonpublic schools were unconstitu-
tional. In their opinion, this three-judge panel stated:

The State has no more power to subsidize parents in providing a religious
education for their child than it has to subsidize church-related schools to do so.

In respect to aiding sectarian education, the courts therefore have
been more wary when direct payment of moneys are involved rather
than mereiy some form of tax "escape."

To circumvent this very problem of the questionable constitu-
tionality of tax remissions or tuition grants, we have heard it suggested
both by members of this committee and witnesses before the committee
that tax-remissions for tuition payments be provided in a separate and
distinct clause and that a so-called "separability" clause be added, as
well.

Because of what we have said before about the doubtful consti-
tutionality of tax remissions, we believe that this approach would have
the net effect of not providing any tax remissions or assistance whatso-
ever to the less affluent and again would fail to accomplish its in-
tended result.

With a separate provision and a separability clause, we can foresee
a repetition of what has occurred in Pennsylvania where private non-
sectarian schools, including elite boarding schools, are being reim-
bursed by the State for services performed while sectarian schools,
including schools serving the poor in Pennsylvania cities, have been
denied any such aid because of court decisions based on the first
amendment's religious safeguard..

We believe that separating tax remissions from_ tax credits and
providing a separability clause would in the end result in the Federal
Government subsidizing the educat;on of the wealthy while denying
the legitimate needs of the less affluent,

Naturally, with no separability clause, we see the possibility that the
entire tact might be ruled unconstitutional and, therefore, despite
your good intentions, the American children would still be denied the
Federal aid their education demands.

There is another constitutional problem which again was high-
lighted in the Lemm, v. Sloan decision previously mentioned. The
court in its decision wrote:,

Ser aid, we conclude that the effect of the act is to aid the schools and therefore
the failure of the State to insure that the funds are restricted to secular education
tnr general welfare service.i renders the act unconstitutknal,

Since title II of 11.11. 16141, like the act which was ruled uncon-
stitutienal in the Lemon v. Sloan case, does not place any r ,frictions
on the use of these funds, it likewise would be in ;onstitutimial danger
because the credits or remissions could conceivably pay for the entire
education of a child in a sectarian schoolincluding that part of his
education which is religious and sectarian.,

It is possible that the tuition paid and rCimbursed by remissions
or tax credits may %veil exceed the actual cost of purely secular
education in sectarian schools and, therefore, may be judged to be
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"advancing religion." To a %aid such a hazard, we might be tempted to
suggest pit tang some restrictions oil what may be permitted as a
tax credit.

For instance. someone could suggest an arbitrary figure of five-
sixths of tuition paid as a maximum allowable for tax credits or tax

'['lieh justificationustification for such a figure might he attempted by
pointing out that in mans- sectarian schools, especially secondary
schools,- formal sectarian religious education occupies one-sixth of the
student's subject roster. In other words, lie would go to five classes
other than religion and one class of formal religion,

However, whatever restriction might be placed in the bill gives rive
to yet another constitutional hazard ; namely, the entanglement
hazard, and .4o, gentlemen, we are caught in what Justice White called
the "Insoluble Paiadox" caused by %arions Supreme Court rulings
especially in the Down and L) Censo decisions.

Therefore. in our assessment at least, the constitutional sailing of
tax credits with or without tax remissions would not be as smooth
as sonic would have us believeand with tax remissions would be
very rough, indeed.

For the sake of argument. let us assume however, that both tax
credits and tax remissions would be ruled constitutional. Even if
there were so, the American Federation of Teachers must oppose this
method because we are convinced that it still would not achieve its
purpose; munely. aiding education.

o us, it is a gross oversimplification to equate tax credits %%lilt as-
sisting educa tion. This is a false assumption based on a disproven prem-
ise. The premise offered is that tuitions are causing closing of schools
mid the decline in enrollment in nonpublic schools, especially Roman
Catholic schools.

Incidentally, may I point out that the problem is the decline in
enrollmentnot the "closing the schools". Closing of schools is the
effect of declining enrollment more tm it is the cause of declining
enrollment.,

To my knowledge. not one witness presented any concrete
evidence to show that tuition costs are in fact the primary cause of
declining enrollment in nonpublic schools. Therefore, there has been
no rebuttal to effectively counter the contrary findings of studies
which have been made on this subject.

The President's Commission on School Finances and that Commis-
sion's panel on nonpublic education authorized two federally-funded
studies of the reasons for the decline in enrollment. In both of these
studies, the conclusion was that 'Inancial reasons alone are not the
primary cause of the decline irollment in nonpublic schools,
including (and particularly) Catholic seltoo;.:.

Farther Ernest Bartell who administered the national economic
study of Catholic elementary and secondary schools for the Presi-
dent's Commission or School*Finances wrote in the September 1, 1972
edition of America magazinea leading Catholic periodical:

It k, however intuitively reasonable that the extra few dollars of tuition
increase during the 1960's, when considered alongside the growth in family
incomes, won!d not he adequate to explain the rapid rates of enrollment i cline.
Moreover, enrollments are falling equally in areas with zero r below-average
tuition.





* * * The combination of relatively low charges and the patterns of enroll-
ment decline, work to verify a crude statistical estimate for the Nation that tuition
increases have probably not accounted for more than 20 percent of the enrollment
decline since peak years.

For the benefit of the members of this committee, we have attached
a copy of this entire article to our statement.

At any rate, the weight of the evidence presented to it forced the
President's Commission to write in their final report

* * * and despite the pressing financial problems of the Roman Catholic
schooLs, we find that their survival does not depend totally or even mainly on the
amount of money available to them.

In the same vein, members of the President's Panel on Nonpublic
Education, which included representatives of nonpublic schools, were
compelled to list a total of eight reasons for the decline in enrollment,
in nonpublic schools. These reasons were rend into the record on the
second day of testimony by representatives of CREDIT.

Further evidence of the incorrectness of what we could call an over-
simplification is Meiotic(' in the Gurash report which was submitted
to the members of this committee and which report was highly praised
by the committee when Mr. Gurash testified during these hearings.
In that report, the members of this study commission wrote:,

* * * There is no evidence of a strong relationship between changes in tuition
(or student fees as proxy tuitions) and declines in enrollments. To the contrary,
evidence to date, at the leveLs of tuition now charged, seems to indicate that the
demand for Catholic school education is insetylitive to current tuition levels
that is not to say the future demand may not be.

In addition, another study (which was called one of the most
thorough surveys on the effects of Catholic Education by a witness
before this committee who favored tax credits), that is, the study
made by Father Greely and Mr., Rossi, sometimes referred to as the
University of Chicago study financed by the Carnegie Foundation,
reported that "cost" as the reason why a child or children did not
attend a Catholic school was given by only 18 percent of the parents
of elementary school children and by only 22 percent of the parents
of children in secondary schools.,

Finally, we have evidence offered by the often- referred -to Fleischmann
commission report. The author of part of this report and the editor
of the report coauthored an article in the Saturday Review on July 22,
1972. This entir' article has been submitted by another witness before
this committee. However, I would like to quote just a sinall part of it :,

In the past, tuition in most Catholic schools has been so low that it has mit
played a major part in the enrollment decline * ".

If enrollments were dropping primarily in inner cities, then it could correctly
he inferred that, even modest tuition presented an unbearbale family burden
But enrollment is dropping even faster in affluent suburbs. The very families that
can pay tuition most easily are the ones that are choosing to send their children
to free public schools.. Further, fully one-third of the Catholic elementary -dim&
that closed in the past five years in New York State, for example, charged no
tuition at ail.

In the face of such evidence, we believe it would be foolhardy for
anyone to insist that tuition cost are, indeed, the primary reason
why a majority of children who are not enrolling in nonpublic schools
'ire failing to do so simply because of tuition costs., Therefore, we must
conclude that tax credits and/or tax remissions cannot possibly he



the panacea that some of the witnesses before this committee would
have us believe. Even if they were good medicine, our "patient"
doesn't have the disease they would "cure."

Far more important, I think, is the consideration of the practi-
calities involved in tax credits and tax remissions and we should ask
ourselves: "Could tax credits or remissions be of significant. help
in assisting education?" Also, "How would tax credits actually work?"

Obviously, payment for tuition paid during a calendar year would
have to be reported on a taxpayer's income tax return filed during
the year after they were paid. In other words, the parent would
first have to pay the tuition and then wait for many months before
they could get either credit or tax remissions.

Except for those who are. wealthy enough to wait long enough
to realize the benefit. of a tax credit or a tax remission, these would
hardly give a parent the wherewithal to pay the tuition in the first
place and hardly would be enough of an incentive to be crucial in the
decision whether or not his child or children should at tend a nonpublic
school or be transferred to a free public school.

It would matter little to a poor family that, if they could pay
tuition they would get it back, if they don't have the money to pay
the tuition in the firts place.

The tax credits plan being considered, moreover. has many other
drawbacks. First of all, it does not relate of the quality of education
offered in nonpublic schools, and this is an important. factor in the
decision of it parent in choosing a school for his. child.

Tax credits could not possibly improve education if the parents
reeeiving the credit would not be supplying additional funds to the
schools for improving the education they offer,

You have heard testimony, especially in regard to the elementery
schools in the archdiocese of Philadelphia that some sAools have not
or do not charge tuitions and that where they have begun to charge
tuitions, the net increase in funds available for education has been
pertieally nil. Again, let me quote from the Gurash report which
studied the situation in the archdiocese of Philadelphia:

There is evidence, however, in the City of Philadelphia that direct charges
(tuition:4 or student fees) in elementary schools are being aid for by an approxi-
mately equal in church collections. This means that total support of the
parish church school complex is not likely to change level significantlyrather
parentq will redistribute their giving, channeling funds directly into the school
budget, bypassing the collection plate.

Providing it tax break for parents, however worthy that may be,
does not mean that education will be assisted, but only that the finan-
cial situation of some taxpayers will be improved, And, without
improvement in education, 1 fear that many parents will still choose
not to enroll their children in a nonpublic school which, perhaps be-
cause of lack of sufficient funds, cannot offer their children the best
educa Lion.

Even if the funds supposedly made available for elhication did
actually reach the schools, this still does not mean that education
woull he improved simply because the funds have no strings attached.

For exionple, a pastor operating an elementary school in many
Roman Catholic dioceses could simply choose to redistribute his budg-
et. leaving. the schools with only the some net funds and foregoing any
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significant improvement in education jor other activities he may decide
to fund.

Speaking as a representative of employees of nonpublic schools, I
decry the fact that some safeguards provided in title I of the act are
notable by their absence in title II.

You have heard Monsignor Schulte. superintendent of schools of the
archdiocese of Philadelphia, testify that the primary reason why
Catholic schools operate on a much lower per pupil cost is the lower
salaries paid to teachers in those schools.

May I point out that in the Philadelphia archdiocese, itself, the
minimum starting salary for a lay teacher in the elementary schools is
only $3.600 a year or only $90 a week during the 40 weeks of school
those teachers work. A basic exercise in math indicates that this is
below the minimum wage when one considers that a teacher works at
least 50 hours a week in and out of school.

This is a situation which our union has been trying to correct by
obtaining for these teachers their rights to representation and collective
bargaining. Unfortunately, due to the resistance of the officials of the
archdiocese to date, we have been unable to achieve a collective bar-
gaining contract, and decent salaries for these teachers.

I might mention that these teachers do not receive any guaranteed
fringe benefitsnot even normal hospitalization and medical coverage,
We believe that since 11.1t. 1(1141 in title I 'amides minimum wages
for laborers and mechanics, that saute safeguards of employees' rights
should be provided for the employees of nonpublic schools if the
schools are to be assisted even indirectly with public funds.

Finally, let me briefly touch on the fact that tax credits would be
nothing new. They represent only a modification of existing tax struc-
tures. Federal income tax laws already provide a way for parents to
receive a reduction in taxes for the cost of sending their children to
many nonpublic schools.

Many schools do not charge tuition, and if those schools are con-
nected with a tax-exempt organization, the parent need only make a
contribution to that organization to cover the cost of education for his
children and he will, of course, receive the benefit of a tax deduction
for that "contribution". Even this significant aid for parents in
affluent areas has not prevented or reversed the decline in enrollment
in nonpublic schools, and would strongly indicate that tax credits
would fail in this regard, as well.

Therefore, gentlemen, because of social, philosophical. educational,
and practical reasons, the American Federation of Teachers cannot
support title II of this bill even though it may seem to be the ex-
pedient way to do "something" for parents with children in nonpublic
schools.

The American Federation of Teachers does support the concept
embodied in ESEA that aid should follow the children and aid shouldbe for educationsomething to improve education, whether that
education is offered in public or nonpublic schools.

We congratulate the members of this committee and their colleagues
who attempted to more adequately fund educational programs and
urge further investigation into the best means by which this emergency
in education can be adequately assisted by programs which address the
real needs of our children.



Thank you very much,
(The magazi,le article referred to follows:)

[From American, Apr. 1, 1972]

Goon N ws %ND 13th FOR C4.THoLlc SCHOOLSANALYSIS OF ENROLLMENT
AND FIN %NCI s YIELDS A MIXED MESSAGE FOR FULL-TIME CATHOLIC EDUCATION

(By Ernest Bartell

Ernest Bartell, C.S.C., the president of Stonehlll College in North Easton, Mass., ad-
ministered the national economic study of Catholic elementary and secondary schools for
the Presidents Commission on School Finance.

Reporting the somewhat painful results of the national economic study of
nonpublic schools for the President's Commission on School Finance places the
analyst in jeopardy similar to that of the hapless messenger of ancient classical
times sent home from battle to report defeat to the king. The messenger himself
too easily becomes the scapegoat for the situation he reports. So it is with contem-
porary economic analysis and projections of Catholic elementary and secondary
school enrollments, costs, revenues and deficits. It is easy to expend energy on
capital punishment of the analyst rather than on cure of the situation he reports.
At the same time, even pessimistic projections of enrollment and finance belong
in the category, not of fait accompli, but of serious challenge to those who believe
Catholic schools ought to have a future. Only participants in the Catholic educa-
tional process itself, families, teachers and administrators together, have the power
to determine whether the required response to unfavorable trends is feasible and
probable.

Certainly the results of the na tinted study are not cheery. If not checked, the
declines in enrollment of Catholic elementary and secondary schools that have
been evident since the peak year of 191 can be expected to increase at an expand-
ing rate. Elementary schools are hardest hit with 1970 enrollments of 3.4 million
expected to drop to 2.15 million by 1975 and 1.4 million by 1980 unit eheekcd.
While this represents a 60 per cent decline in a decade, the rate of decline ill second-
ary school enrollments is somewhat less dramatic, predicted to fall from slightly
over one million in 1970 to 822,000 in 1975 and to just less than 700,000 by 1980,
for a rate of decline of about 30 per cent thorugh the decade. The percentage of
Catholic elementary school age children actually enrolled in Catholic elementary
schools will have fallen from a peak of almost 54 per cent in 1958 to 31 per cent
in 1970, and down to 22 per cent by 1975 and less than 20 per cent by 1980.

Some of the reasons behind this unpleasant projection are outside the control
and even influence of educational policy decisions within the Church. For example,
the national decline in birth rates during recent years has affected Catholic as well
as non-Catholic families, and is reflected in declining baptismal rates, with the ad-
dit ional possibility that baptismal rates, which act as some measure of institutional
Church loyalty, may be declining even faster than births in Catholic families.

Some other demographic factors are more subject to Catholic educational
policy decisions, Migration of Catholic families, especially out of urban areas where
Catholics and their schools have been traditionally concentrated, has not been
matched by the construction of new Catholic school facilities in newly settled
outlying areas. At the same time, the slower rate of decline in secondary school
attendance is partly due to the fact that smaller Catholic school-age populations
have not yet reached high school age.

In addition to the influence of declining rates and urban migration patterns, it is
legitimate to seek the impact of the price and taste factors that itffluence the de-
mand for any service open to voluntary purchase. The cervices of Catholic schools
in the eyes of their users are finally a veluntary purchase from among a variety of
educational alternatives open to Cat hplic parents.

Rising tuition charges as a result of inflationary cost pressures are sometimes
cited as the principal villan in the story of declining Catholic school enrollments.
Conventional economic theory would suggest that the quantity of any good or
service demanded could be expected to diminish as a result of price increases, with
the amount of impact dependent upon such factors as the price and availability of
substitutes, changing preferences of buyers and changes in their ability to pay as
measured by family incomes. In reality, all of these variables are changing at the
same time, while data on any of them are not easy to come by It is therefore



difficult to make a precise quantitative allocation of the proportion of the total
enrollment decline that should he attributed to each of the factors. \everthetes.,
the emergence of results in several studies from a variety of analytic techniques
applied to a number of situations can prove quite useful and reliable for policy
purposes, if not for scholarly elegance.

For example, regression analysis and other statistical devices applied to avail-
able national data, as well as data for regional case studies, indicate that tuition
has not been highly significant in explaining changes in enrollment through the
1960's. Such a result is not difficult to understand. Catholic elementary schools
were historically envisioned by the Councils of Baltimore as a quasi-public educa-
tional opportunity for Catholic children to be funded largely by the general
support of the local Church communities. Asa result, despite relatively large in-
creases in recent years, annual reported tuition charges in the nations parochial
schools averaged only $70 by 11:70. Obviously, at some level the response of
enrollment to twit' changes alone would become significant, and this may Iw the
Case in some dioceses with charges far ala we the average. It is, however, intuitively
reasonable that the extra few dollars of tuition increase during t he 1960's, whet.
considered alongside the growth in family incomes, would not be adequate to
explain the rapid rates of enrollment decline. M.,re.pver, enrollments are falling
equally in areas with zero or below-average tuition.

In addition, the evidence does not suggest that Catholics have been with-
drawing children already enrolled in Catholic schools, but instead have been failing
to enroll younger children as they reach school age, with the result that the decline
in total enrollment is most heavily concentrated in the lowest grades, where
tuition and fees are the lowest in the Catholic system. The combination of rela-
tively low charges and the patterns of enrollment deoline work to verify a etude
statistical estimate for the nation that tuition increases have lotiably not ac-
claimed for more than 20 percent of the enroll:lean dcline linen peak years..

Although it is likewise impirssible tD specify with complete preen -ton the extent
of the changes in attitudes and tastes of Cat families eotweraing Catholic
sellouts, there is increasingly cumulative evidence of reluetanee among Catholic
families to enroll their children in a school system whose future is uncertain and
whose educational identity is increasingly diffuse in the eyes of its psaential users.
(HI t he basis of evidence from a number of ease studies, reluetance to enroll children
reaching school age in Catholic schools appears to he greatest among younger, bt-
ter educated and more affluent Catholic families. Lt general, as perceived by these
families, Catholic :schools neither guarantee the first-rate, up-to-dat secular edu-
cation that takes high priority in their own preferences. nor do they any longer
insure a clearly religious educational component, which 441 enjoys high priority iu
t heir edtleat ',mai preferences.

The results from many attitudinal surveys suggest that for many Catholics the
loss of the religious teacher in the classroom has ineant a loss of both religious and
secular educational values as it becomes financially necessary to replace the con-
tributed services of relatively experienced and well-trained religious teachers with
the relatively high-salaried services of inexperienced and untrained lay teachers.
Thus, ou the one hand, some Catholic parents perceive Catholic schools, despite
educational innovations, to be inferior to their public school counterparts in secular
education, and no longer sufficiently superior to contemporary alternatives for
religions education to justify support. On the other hand, for another group of more
tradition-minded parents, the relative freedom in the classroom of remaining
religious teachers and new lay teachers has meant a dilution of traditional doc-
trinal, moral and diseiplinary standards.

Data from case studies of the economic and educational cuaracteristies of indi-
vidual families and parishes indicate that decisions against Catholic school
enrollment tend to be more prevalent among more liberal parents rather than the
more tradition-minded. In detailed econometric analysis of family and parish
characteristics in St. twills, for example, it is evident that enrollment declines are
most rapid in the parishes that have the "hest" Catholic schools by conventional
standards of high expenditures per pupil, high teacher qualifications and low
pupil-teacher ratios. Although these schools, located in relatively more affluent
urban and suburban areas, are the beat in the Catholic system by these standards,
they are pereehcd, especially by the younger, better educated and more affluent
parents livia¢ in t hese parishes, to be inferior to available public schools in the
same area..

In fact, loyalty to Catholic schools appears to hold up best in lower-middle-
income urban areas whose Catholic schools have the poorest conventional qualifi-



cations within the Catholic school system, but which are nevertheless perceived
by typically less highly educated Catholic parents to be relatively better in com-
parison with local public school alternatives. Some of these latter preferences may
be based upon greater regard for tradition, fear of exposing children to currents
of secular social change and fear of racial integration, although it is not possible
to specify these attitudes conclusively. If present patterns of enrollment decline
are allowed to continue, however, the 22 per cent of Catholic children still enrolled
in Catholic schools by 1976 are likely as not to be the sons and daughters of lower-
middle-income, less well-educated white urban Catholics, with some pockets of
enrollment in southern communitiesmostly white, except for Louisiana.

The message from national analysis is further darkened by cost trends that
continue to rise as enrollments fall. The much-publicized increases in operating
casts at all levels of education since the 1950's have been especially severe among
Catholic systems. While per pupil operating costs of the nation's public elementary
and secondary schools increased about 250 per cent between the late 1950's and
1970, the increase for the typical Catholic system during the same period was a
whopping 400 per cent per pupil.

The reasons for exceptional inflation are not hard to find. Education is a labor-
intensive industry with little opportunity to introduce labor-saving devices and
increase productivity in order to offset wage increases. As a result, wage increases
to enable teacher incomes to keep pare with incomes of their peers in other activi-
ties must be passed along in higher costs per pupil. In Catholic schools this
process has been intensified by the cur tinued decrease in contributed services of
religious teachers as a result of their decline in numbers.. National projections of
religious teacher supply indicate that the 52,000 teachers available in 1970 will
be reduced as much as 10,000 by 1976. At the same time, pressures to provide
high conventional standards of educational quality in order to maintain enroll-
ments have narrowed the gap between public and parochial school salary schedules,
while lowering parochial school class size to more competitive levels.

A major component of the economic study for the President's Commission was
construction of computerized projection models of costs and revenues of Catholic
schools designed to incorporate the best available estimates of religious teacher
supply, enrollment, inflationary trends in the economy and any selection of cost-
sensitive policy options open to administrators concerning consolidation, class
size and teacher salaries, both religious and lay. Even in the "good times" model,
which assumes reasonable success of the present anti-inflationary national incomes
policy and some degree of school consolidation in response to declining enroll-
ments, the annual Catholic school operating costs per pupil for 1975-76 are ex-
pected to rise to a national average of $575 at the elementary level and $950 at
the secondary level. For 1980 the equivalent costs per pupil are $825 and $1,250
respectively.

The ability to meel these costs privately depends upon the degree to which
tuition charges can be allowed to rise without greatly affecting enrollment, upon
the growth in gem rid chard' operating revenues out of which school deficits are,
currently sub4islized and, finally, upon the percentage of those revenues that can
Ise justifiably all seated to :wheel subsidies. If tuitions are allowed to rise no faster
than family incomes, thereby stabilizing the economic burden on families, and if
the present share lit general parish revenues allocated to school subsidy, slightly

,over 50 percent, is
sand

stabilized then nly udr the most optimistic projections
of church revenue stabilizatis 41 of

o n
costs in

e
the "good times" model can tie,

accounts of the Catholic schools be balanced. EV'ell then, deficits would be
eliminated only when total enrollments had fallen to below 20 percent of the
Catholic school age population, and if school decisionmakers would also be
successful in consolidating Morels sufficiently to maintain present pupil teacher
ratios despite the enrollment declines.

Under more reasonable assumpt ions al fout consolidation policies, the deficits per -
pupil are likely in the "good times" model to reach $200 by 1976, and to remain
rather stable thereafter, with increases in variable costs offset by enrollment
declines. In the "hard times" model. however, which assumes little success in the
nation's efforts to control irdlation through an incomes policy, and which assumes
pessimistically the spread of unfavorable revenue trends curretolv experienced in
some major dioceses, the deficit per pupil would be expected to reach $300 by
1976 and $500 by 1980.

Moreover, even in the best of all worlds, in which costs, revenues and con-
solidation policies combine to make it possible for school deficits to he covered
without increasing the burdens on pariah revenues or potential incomes, It must be



stressed that the schools would be absorbing over 50 percent of church operating
revenues available for all purposes in order to provide full-time education for only
one out of five Catholic children of school age. The commitment of so much to so
few must obviously be evaluated in light of provision for the educational needs,
both religious and secular, of the 80 per cent of Catholic children outside full-time
Catholic schools. And under more plausible assumptions about the feasibility of
Catholic school consolidation and equally predictions of inflationary
trends and church revenue patterns, the 'aclitional deficits required to educate
those 20 percent of Catholic children easily exceed the amounts that could be
expected politically in aid form the public sector, even if constitutional barriers are
surmounted.

Does this mean that the massage from co- ordinated analysis of enrollment and
finances is one of defeat for full -tune Catholic education? It could, but need not,

On one hand, without deliberate and positive efforts within the Catholic com-
munity itself to reserve unfavorable trends in enrollment anii finance, there is vo
reason to expect the outcome to differ from the above predictions, since the same
predictive techniques have proven remarkably accurate in earlier case studies.
On the other hand, if Catholics themselvesadministrators, educators. parents
and publicare willing to intervene imaginatively it is possible that unfavorable
trends may he halted, that favorable attitudes toward the schools may increase,
that educational and financial innovations may he successfully introduced.

It may be argued, too, that the American public has never before been more
open to the need for educational pluralism, perhaps partly as the result of minority
group pressures in recent years. The Church alone, however, has a broad institu-
tional base of nonpublic education to meet the need for alternatives to existing
educational models. Moreover, if sufficiently motivated, Catholics have the ability
to support educational initiatives. Since they now support the operation of their
schools with subsidies that amount to little more than one per cent of their family
incomes, an increase of only one percent in voluntary contributions could utmost
double existing operating subsidies to Catholic education.

If the Church is genuinely committed to en educational mission, the example of
imaginative leadership among Catholics in confronting their own educational
problems would not only strengthen the case for public aid to full-time schoels, but
could ultimately serve as a national model in dealing with broader issues about the
form and content of education that transcend sectarian net*. Perhaps it is in
the creation of a model for the future of education that the Church ultimately can
best realize its educational mission in the contemporary world.

The CHAIRMAN, We thank you, Mr. Murray and Mr, Humphrey,
i ifor bringing this statement to the committee.

Are there any. questions?
Mr. CAnET. Just one question.
The CHAIRMAN. Mr. Carey.
Mr. CAREY. Mr. Murray, as representative in the AFtr-CIO

of the nonpublic school teachers, what is the number of teachers.
administrative and other personnel involved in nonpublic education?
These, I assume, would be the targets of your organization for member-
ship.

Mr. MURRAY. The total would be in the vicinity of 203,000.
Mr. CAREY., Those are in all nonpublic schools?
Mr. MURRAY. That is correct.
Mr. CAREY. Approximately how many are now organized? What

percentage?
Mr. MURRAY. I have to distinguish when you say "organized."
Mr. CAREY. Within your organization,
Mr. MURRAY. Many are organized in associations of their own

design.
Mr. CAREY. I mean members of AFIr -CIO affiliated organizations.
Mr. MURRAY. We represent about 6,000 now. We are attempting

to represent more.

83-453-72pt. 2-1$



Mr. CAREY. I understand that.; I wish you success in your efforts.
Perhaps if you get the 203.000 organized. we might find a different
approach to the bill here.

I must take exception to one part of your statement. On page 13
you indicate that Where schools connected with tax-exempt organiza-
tions do not charge tuition. the parent need only make a contribution
in lieu of tuition. I do not think that is the view of the Internal
Revenue Service.

I think if you are making a contribution to an organization and the
money is for education you do not get the tax exemption. It is not
allowable.

Mr. MURRAY. I refer to my own personal experience. I specifically
point out that there are sonic inequities in the Internal Revenue
rules and regulations, at least in my opinion.

Mr. CAREY. I am talking about the law.
Mr. MURRAY. The practical situation, and I am sure it would be

within the scope of what we might call legality, would be the situation
in the Archdiocese of Philadelphia, where I am much better acquainted
than anywhere else, so I will speak to that. for a parent sending
a child to a secondary school in Philadelphia, the cost for that child's
education is broken down as follows:

The parents pay $:300 tuition and the parish from which that child
comes pays $151) tuition. Many pastors seek direct payments from
the parents of these secondary children for that $150 and many
parents go ahead and pay it.

In that ease, the parents would write a check to the church. to the
parish; it obviously would be. in my opinion at least, eligible for a
tax deduction.

Mr. CAREY. I just want you to be aware that the IRS has been
more scrupulous lately in making it clear. In fact, instructions to
taxpayers included with the mailing out of your annual return state
that contributions made toward educational expenses in connection
with parochial or other schools are not deductible.

Mraltav, They are not directly for education. They are made
to the parish technically and the parish provides the education.

In similar circumstances, you have elementary schools which charge
no tuition whatsoever. Obviously they are supported, Mr. Carey, by
contributions of the parishioners.

Mr. CAREY. I would not want anyone misguided by the notion that
they can rest on the premise that such a method of financing schools
is allowable under the law. It simply is not.. If it is happening, it is
one more reason why we have to find a resolution of this question.

Finally. I want to commend you. You received your education, as
did, under the GI bill of rights. That was a case of a Federal contribu-
tion to an individual. lie could choose any institution he wanted to
attend. You chose a religious one. You received funds for your educa-
tion. That program is also available at the secondary level, not only
at the collegiate level.

It may escape analy.is on a legal basis but there is very little differ-
ence. in my mind, between giving moneys to a former soldier who
could use die money for (Attention in any institution he chooses and the
genesis of this bill, which is simply to allow dint kind of choice to a
parent in the education of his children.,
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Thank you. Mr. Chairman.
The CHAIRMAN. Are there further questions?
Mr. GIBBONS. Yes, sir. Mr. Chairman.
The CHAIRMAN. Mr. Gibbons.
Mr. Ginsoxs. I heard over the radio or read in the newspaper the

other day that the Office of Education had been coming out with a
new study concerning enrollment in private school,.

Mr. MURRAY. Yes, sir; I have it with me.
Mr. Gamas*. You do have that with you?
Mr. Munk Av. Yes. I have a condensation of the full report : yes.
Mr. Gtnnoxs. What does the report show?
Mr. MURRAY. The report shows. very brieflyit is broken down

into four areas: total nonpublic school enrollment ; Roman Catholic
school enrollment : other religiously affiliated enrollment : and non-
religious affiliated enrollment.

It shows, for example, that the enrollment in Roman Catholic-
affiliated schools has decreased approximately 4.6 percent since the
peak year of 1963-66 and that the enrollment in other schools has
increased about 3 percent since 1965-66.. So, almost the revere
situation exists.

I have the figures if you would like, or I can supply a copy of this for
the committee for inclusion in the record.

Mr. GIBBONS. I would like to put this report in the record.
The CHAIRMAN. Without objection, it will he included in the record

at this imint
(The report referred to follows:)

IIIEW News Release;

U.S. DEPARTMENT Or HLALTH, EDICATION. AND WELFARE,
OFFICE or EDVrATION,

Washington, D.C. September .7, .072.
Fall enrollment in the Nation's Catholic elementary and secondary school.

declined 17 percent from 1961 to 1970, while the number of students attending
other nonpublic schools increased 66 percent, HEW's Office of Education an-
nounced today.

According to a preliminary analysis of data compiled by the National Center
for Educational Statistics, total nonpublic school enrollment decreased 8.1
percent over the span of 10 school years. The number of students enrolled in
public schools rose 22.5 percent during the same period.

The data reveal that total nonpublic school enrollment fell from 5.7 million
in 1961-62 to 5.3 million is 1970-71, and the number of students attending
Catholic schools dropped from 5.1 million to 4.2 toillion. Catholic schools, which
enrolled 91.5 percent of all nonpublic student. in 1961-72, accounted for 80.6
percent of the total 10 years later

While declines in Catholic school enrollment during this period ranged from a
5.6 percent drop in the Southeast to a 21.8 percent drop in the Great Lakes and
Plains region, the number of students attending other nonpublic schools increased
from 615,548 to 1,li !1,974.

The data also revealed:
During the 1970-71 school year, 10.3 percent of all elementary and secondary

pupils attended nonpublic schools, compared with 13 percent in 1961-62.
Nonpublic school enrollment in each of the grades 1 through 8 represented a

larger percentage of total enrollment in those grades than in grades 9 through
12.

Nonpublic schools are more prevalent in the North Atlantic region, where
39.3 percent of all pupils attending nonpul,lic schools are located.

These and other data on nonpublic schools will be published later thisyear in
a report, "Statistics of Nonpublic Elementary and Secondary Schools-1970-71,"
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that will be available through the Superintendent of Documents, U.S. Govern-
ment Printing Office, Washington, D.C. 20402.

NOTE TO EDITORS.Folbowing is a table showing nonpublic school enrollment
and percent change from 1961-62, and circle graphs showing nonpublic school
and pupil enrollment, by affiliation, 1970-71.

NONPUBLIC SCHOOL ENROLMENT AND PERCENT CHANGE FROM 1961-62 TO 1970-71, BY AFFILIATION OF
SCHOOL

Total enrollment Romeo Catholic Other affiliated Nonaffiliated

Percent Percent Percent Percent
Year Number change Number change Number chip Number dung*

1961-62 ..... 5.136. 460 5. 120,932 375.597 : - 239,951
1965-46 6.304.772 +9.9 5.41. 325 +7.0 112.177 +26.4 34!.270 +42.2
1966-69 - 5. 729, 166 . I 4. 643. UM 5.4 519.121 +36.4 366.157 4 52. 6
194-71 5.271,5.271.711 I. 1 4,249.744 17.0 559,162 +46.9 162,612 +92.9

NONPUBLIC SCHOOLS AND ENROLLS' F. NT, BY AFFILIATION OF SCHOOL, 1970-71
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(Now., Data based on a survey of nonpublic schools conducted by the National
Center for Educational Statistics, U.S. Office of Education. Data on Catholic
schools were collected by the National Catholic Educational Association under
a U.S. Office of Education grant.)

The CHAIRMAN. Mr.. Betts.
Mr. BErrs. Flow do the Roman 01111011e illS1i11111011; compare with

other religious institutions?
Mr. Mt-1mA v. The figures for the last school year for which me have

a report, for Roman Catholic schools the total is approximately 4.2
million.

For non-Catholic religiously affiliated schools, it is about a half

In other words, there are about seven tiny more in religiously
affiliated schools that are Roman Catholic than in religiously affiliated
schools that are other than Catholic,

The CHAIRMAN. Are there any other questions?
If not, we thank you again, Nir.
Mr. MURRAY. 'Thank y011, sir.

CHAIRMAN. Our next witness is Mr, John J. Gilhoolv.
If you will identify yourself for the record, Mr. Gilhody, we will

be glad to recognize you, sir.
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STATEMENT OF JOHN I. GILHOOLY, PAST PRESIDENT, CONNECTI-
CDT FEDERATION OF HONE SCHOOL ASSOCIATIONS

Mr. GILHOOLY. Mr. Chairman and members of the ays and
Means Committee, my name is John J. Giihooly. I reside in Enfield,
Conn.

I urn speaking to you as a concerned and interested parent and in
behalf of the Connecticut Federation of Home School Associations ofwhich I am past president.

The federation represents s5,000 students, as well as 150,000 parents
whose children attend nonpublic schools in the State of Connecticut.

My presentation nill take approximately 5 minutes.
I am here today to voice my supixirt for a Federal income tax

credit to parents of nonpublic school students. I also urge that every
plan for general Federal aid to States include a provision which guar-
antees nonpublic schools equal partici ation.

The reason I am supporting Federal income tax credit legislation is
twofold: (1) Need for pluralism in education, and (2) parental choice.

The primary responsibility for education rests with the parent.
The fundamental expression of such an obligation is the capacity of
parents to select the school which they deem best for their child'sneeds.

When I discuss education, I concern myself with a student's mental
development, his or her ability to read, write, to spell, and to do arith-
metic problems. I am concerned about a student's moral values, his
understanding and grasp for the meaning of life and brotherhood.
These are the skills our children need to become good citizens.

Such legislative concepts as separation of church and state mean
very little when considering spelling, reading, and arithmeticyet,this legalistic concept of church and state may be the basis for denying
our children the education they need to succeed in life.

During these crucial times when traditional values are under
attack it becomes more important than ever that the Federal Govern-
ment establish a tax-incentive plan that will promote an educational
system which teaches moral and spiritual standards.

Certainly present Federal income tax regulations provide incentives
for nonpublic institutions such as donations to religions, charities,
and educational facilities. The lack of a future tax-credit incentive in
behalf of nonpublic school students could discourage private interests
and diminish private investors. As a result, parents would be subjected
to a monolithic educational system---depriving them of the right to
exercise parental choice in the selection of an educational system fortheir children.

Toleration of mediocrity has sharp limits among those able to make
a choice. Patrons of ronpublic schools are fearful that financial diffi-
culties may result in abbreviated academic programs harmful to theirchildren's scholastic progress.

These parents would be revitalized and reassured through tax-
credit legislation. This is the time Government can restore parental
confidence in a nonpublic system that has for so long served the publicneed of this Nation.

The religious-oriented school is the only prominent private educa-
tional facility remaining in the "inner city.' To the poor this Nation



is committed and must insist that there be no more closings of inner
city nonpublic schools.

This Nation depends on enlightened citizens for its survival.
Certainly, nonpublic education provides this enlightenment and adds
diversity, choice and a healthy competition to traditional public
education.

Let us therefore take a bold and new look at education. It us
provide a tax incentive plan that will assure all students an equal
educational opportunity. For if we deprive our children of an equal
educational opportunity, we deprive this Nation of important social,
economic, scientific and political progress.

Thank you.
The CHAIRMAN. We thank you, sir, for your statement.
Are there any questions?
If not, we thank you, sir.
Our next witness is Mr. John F. W. Koch.
Mr Betts.
Mr. BErrs. Mr. Koch, I understand that Congressman Zion, who

is a good. friend of yours, wanted to be here and welcome you in person.
He regrets that he can't. On his behalf and on the behalf of the com-
mittee, I want to assure you that you are certainly welcome. We will
listen to your statement with a great deal of interest and will give it
every consideration.

STATEMENT OF JOHN F. W. KOCH, EVANSVILLE, IND.

Mr. Kom. Thank you. Mr. Betts.
Mr. Chairman, before I proceed, I have a question. I have presented

a prepared statement. I would like your permission to ad lib some
additional comments.

The CHAIRMAN. You have that permission.
Mr. limit I am John F. W. Koch, and I reside at 4000 North

Green River Road, Evansville, Ind: I have been married for 22 years
and am the father of two adopted children, John F. W. Koch If, age 19,
and Amy Jo Koch, age 16. I appreciate the opportunity at this time
from the grassroots level to present my views on tax-credit legislation
for primary and secondary education before this committee.

o indicate my support of public education, I feel you should be
aware of my activity with regard to public school support. I have
just concluded a 3-year term as a director of the Purdue Alumni
Association representing some 100,000 graduates of that great univer-
sity.. I am currently a member of the State advisory committee of
Vincennes Iniversity. I have in addition to that taught night classes
in vocational training courses in the vocational high school in Evans-
ville. and I have also assisted for many years in counseling high
school students interested in the engineering profession.

\ y other extracurricular activities include those as a member of
the Indiana District Board of Parish Education of the Lutheran
Church, Nlissouri Synod, and I currently serve as chairman of the
Lutheran School ,Association of Evansville, Ind. %%hid' operates the
Evansville Lutheran School.

My cluidren have attended the nonpublic primary and secondary
schools for all but the first 2 years of high school for my ,on and the
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seventh grade for my daughter, Their attendance at Peel] -ol hameant a considerable monetary sacrifice to the f ell asadding hours for transportation and after-hour acti td..:schedule.
As a family, we have been fortunate enough to be able to meet the

increasing financial demands and to take an active interest in school
activities. There are those, however, with whom I am personally
acquainted that have been forced in recent years to abandon their
desire for nonpublic schooling for their children because of the rising
cost of nonpublic education and added taxes to support the publiceducation system.

Continued matriculation from the non-public-school system to thepublic school system is, in my opinion, a most frustrating factor tothe parent; referenced above. For the most part, these parents havea tradition of dcsiring non-public-school education for their children
because of religious or other beliefs, and to see this taken from thembecause of their inability to bear the financial burden does in effectremove their freedom of choice of education. It further leaves thestigma that these schools are only available for the children of the
wealthy, This is not as it should 'be.

Nly experience with the nonpublic school during the past 13 yearsas well as during my attendance for 8 years in a nonpublic parochial
school has been that these schools definitely serve a purpose in thecommunity-, All nonpublic schools of my acquaintan-e are fullyaccredited and do a most effective job at teaching children mathemat-
ics, languages, the arts, social studies, music, citizenship, and, per-haps most important, discipline and respect for faculty members aswell as the community, They do definitely compare favorably inthese respects with most of the schools in the public system.My experience has further shown that a non-public-school pupilperforms in the regularly required subjects beyond the recognizednational norms; that graduates of nonpublic secondary schools pro-portionately go on to higher education than any other group in theNation; that non-public-school graduates at the completion of their
education move readily into our religiously and racially pluralisticsociety and hold favorable attitudes toward those of different ethnic
and religious backgrounds; and further that graduates of nonpublic
schools serve in all fields of endeavor in our American life and makesubstantial contributions in all professions, including public educationand other governmental programs.

We have been particularly pleased with the nonpublic education
given our children. We have found the teachers whose salaries arewithout exception below the average of the public system have taken
an intense and personal interest in their pupils am) are not hesitantto discipline when disciphite is necessary., We have considered this
quality education to be au 'indispensable ingredient for achieving thekind of citizenry we expect of our own children a:4 well as those at-tending our nonpublic schools. I have always felt that our parochialschool, in addition to performing its sectarian function, has donean extremely efficient job of performing its task of secular education.The tradition of the nonpublic school has always been one of frugal
seif-sufficiency. I, personally, do not cure to see this tradition nban-
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doned. Any observer that may visit a nonpublic school cannot help
but note the intense economies practiced in an effort to stay in service.
There are indeed areas where public school officials could take note
and profit from studies in this regard.

In this respect as a businessman I feel that conditions that exist as
we see them , ,oming to be today, without support for our nonpublic
schools, coul,' indeed lead into an education monopoly, and we feel
that there is no room for this type monopoly in our school system.
Our business community has today thrived on competition, and we
can maintain that same healthy competition in our education com-
munity with assistance such as tax credit for all or a portion of the
tuition paid accredited nonpublic elementary and secondary education.

In conclusion, I feel that nonpublic education is a factor of basic
importance to the economy of many areas of our country and to the
educational future of those areas. I also feel that continued reduction
in the number of nonpublic schools will eventually present an economic
hardship to the public schools and also that the nonpublic education
which has for decades borne the burden of service to the total public
cannot much longer continue to meet the cost of this service in spite of
any desires or sacrifices on the part of the participating parents and
supporters.

I believe a solution to this educational crisis is to afford nonpublic
education a measure of supportthat support b.ing, within the strict
constitutional limitations sufficient to enable it to continue to render
its public, service. The support I speak to is that presented to this
committee in the form of bills authored by the Honorable John W,
Byrnes and Gerald R. Ford, or that of Congressman Carey as sub-
mitted in his II.R. 16141.

Again, I appreciate having had the opportunity to present my
personal views on this subject.

The CIIAIRMAN. We thank you, Mr. Koch, for bringing those views
to the committee.,

Are there any questions of Mr. Koch?
If not, again we thank you, sir.
We have our colleague, the Honorable Roman C. Pucinski, with

us this morning. Mr. Pucinski, you are recognized.

STATEMENT OF HON. ROMAN C. PUOINSKI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS

Mr.. PUC1SSKI. Thank you, Mr, Chairman.
Mr. Chairman, I appreciate the opportunity to appear before the

committee. I will try to be as brief as I an.,
I would like to present to the committee some 100,000 signatures on

petitions that have been circulated throughout the State of Illinois in
support of the legislation before the committee. This is just the begin-
ning, We probably have another 100,000 that we have not had a
chance to open up yet.

I am sure that before everyone has responded there will be substan-
tially more. These are petitions that have been signed throughout the
State of Illinois in support of the concept of a tax credit for payments
paid to a private school.
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As chairman of the House Subcommittee on General Education,
I have been deeply concerned with this entire problem, I am pleased
to note that one of our colleagues on the committee, Mr. Carey,
is now a member of this distinguished committee and has brought
his expertise and know-how from our committee to the Ways and
Means Committee,

There are 4.5 million children attending private schools in America.If these schools were to, for whatever reasons, close down, local
schools boards would have to raise an additional $5 billion of operat-
ing revenue to absorb the youngsters from the private school sector,
and this is for operating costs alone. It is estimated it would take
another $3.5 billion to $4 billion of capital investments. So there
is no question that the parents who send their children to private
schools are relieving local taxing bodies of a great cost and great
responsibility..

We in our committee have studied this matter very carefully fromall aspects. I am convinced that the most recent Supreme Court
decisions dealing particularly with excessive involvement preclude
any direct assistance to private schools, particularly church-related
schools. However, I do believe that the proposal before the committee
allowing a tax credit of up to $200 per year to parents who pay
tuijon to private schools avoid any excessive involvement regarding
the separation of church and state.

We have a number of programs of direct Federal assistance to
individuals which have been upheld by the courts. For that reason
it would seem to me that this is legislation that ought to be adopted,
ought to be enacted.

It would be my _hope that the committee would see fit to report
this bill out before Congress adjourns and kpefully make it applicable
to the 1972 taxable year.

I want to thank the chairman and his colleagues for permitting
me to appear before the committee. We will deliver all the petitions
to the committee when we have concluded processing them and
opening up our mail. I must say, Mr. Chairman, in my experience
in all the years I have been in (Jongress I have 'level seen a more
enthusiastic response to any piece of legislation than I have to this
particular legislation,

As preN ions witnesses have stated, the parents who send their
children to these schools are carrying a double burden. They pay
real estate taxes to maintain the public school system and they do it
understanding that we need a public school system. They also send
their youngsters to private schools. I don't believe that the approach
before this committee will in any way conflict with all the programs
that we have to improve the quality of education in our public school
system.

I think that this approach guarantees that there will be no public
money dherted from the public school system or any othei source.
This has been the primary concern of our public school administrators,
and perhaps properly so, because they are beleaguered and they are
having difficulty staying in business.

It seems to me that this approach, therefore, assures there will be
no diminution and deletion of funds from the public school sector
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in their tremendous need to stay in business. I want to thank the
chairman for his courtesy,

The CHAIRMAN. We Walla to thank you for bringing to the committee
the petitions to which you have referred and also your statement. Are
there Any que:t ion: of Mr, Puein:ki?

Mr, Purixstit, I might say, Mr. Chairman, that I erred. I over-
looked the fact that you have two former members of the Education
Committ-e on this very distinguished committeeMr, Carey and
Mr. Gibbons. of Florida.

The CHAIRMAN. Mr. Burke.
Mr. BURKE. I wish to commend you on your statement, Mr.

Pucinski. Have all these petitions been signed by the people in the
State of Illinois?

Mr. PUCIN:-.KI., They were signed by people in the State of Illinois.
The interesting thing is that they represent perhaps as good a cross-
section of the State as you will find anyplace., I was really astounded
at the response we received from practically every community in the
State.

Mr. BURKE. I would like to inform you that I have received over
10.000 unsolicited letters on this subject from residents of the Com-
monwealth of Massachusetts. All these were voluntarily sent in by
people supporting this legislation.

'1 hank you.
The CHAIRMAN. Are there any questions?
Mr. GIBBONS. Mr. Chairman?
The CHAIRMAN. Mr. Gibbons.
Mr. Ginnoss. Mr. Chairman. I appreciate Mr, Purinski's coming

here. I wish him good hick in his election this year. I will say as one
member we are going to miss him here in the House. He has done an
excellent, job over in the Education and Labor Committee, particularly
in his special field of education.

We welcome you here, and I commend you for the fine work you
have done in education.

Mr., Pucixsici., Thank you very much.
The CHAIRMAN, Are there any further questions?
Mr. CAREY. Mr. Chairman.
The CHAIRMAN. Mr. Carey.
Mr. CAREY. I want to take this opportunity to renew my message

of friendship with my former chairman. I served as a member of the
General Subcommittee on Education and under the distinguished
leadership of Mr. Pucinski in the Labor and Education Committee.,
I know of no Member of Congress who has a greater depth and sense
of dedication to all the children of our country and their educational
needs than Mr. Pucinski.

I also know of your great anxiety about the cost of educating chil-
dren for the vast number of families of modest means in the country.
One of the aims of this bill is to provide a way in which we could
make less use of the real property tax in financing education. Isn't it
true that the use of the homeowner's real property taxes for education
fall very heavily on those who are least able to bear the burden, and
that by passing a bill of this kind we would take some pressure of the
real estate and property owners and their families?
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I think you addressed yourself to that in a recent statement;
Isn't it true that this is one of the things you seek?

Mr. PECINSKI. That is exactly correct. 'Every study we have made
before my committee dearly indicates that the real estate taxes canno longer absorb the cost of public education. They have reached a
point of confiscation. This is why you are finding bond issues being
defeated all over the country because the real estate tax has been
carrying a disproportionate share of the burden.

Nir. CAREY. I certainly hope you can carry tha' message to theU.S. Senate with you. It is good to see you today:
Mr. PUCINSKI. thank you very much.
The CHAIRMAN. Again, we thank you very much, Mr. Pucinski,

for appearing this morning.
Without objection the committee adjourns until 10 o'clock in themorning.
(Whereupon, at 11:45 a.m., the committee adjourned, to reconvene

at 10 a.m., Thursday, September 7, 1972.)

C
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TAX CREDITS FOR NONPUBLIC EDUCATION

THURSDAY, SEPTEMBER 7, 19711

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,

Washington, D.C.
The committee met at 10 a.m., pursuant to notice, in the committee

room, Longworth House Office Building, Hon. Wilbur D. Mills(chairman of the committee) presiding.
The CHAIRMAN. Our first witness this morning is His EminenceTerence Cardinal Cooke.
We appreciate so much having you with us this morning, and youare accompanied by Bishop McManus, and, if you will identify theothers, we will appreciate it.

STATEMENT OF TERENCE CARDINAL COOKE, ARCHBISHOP OF NEW
YORK; ACCOMPANIED BY BISHOP WILLIAM !MANUS, SECRE-
TARY OF EDUCATION, ARCHDIOCESE OF CHICAGO, AND CHAIR-
MAN, COMMITTEE ONEDUCATION, U.S. CATHOLIC CONFERENCE;
ALFRED SCANLAN, WASHINGTON; LAWRENCE X. CUSACK, NEW
YORK; AND MONSIGNOR JOSEPH O'KEEFE, NEW YORK

Cardinal COOKE. Thank you very much.
I am accompanied by Bishop McManus, who is the chairman ofthe Committee on Education of the U.S. Catholic Conference andalso director of education in the Archdiocese of Chicago.
Also with me is Mr. Alfred Scanlan of Washington, distinguished

Washington attorney; Mr. Cusack of New York, a distinguishedattorney; and Monsignor Joseph O'Keefe, secretary of education ofour archdiocese.
The CHAIRMAN. We appreciate having all of you with us thismorning.
You are recognized, and you may proceed in your own way.,Cardinal COOKE. Mr. Chairman and members of the committee:,I am Cardinal Cooke, and I am archbishop of the Catholic Arch-diocese of New York and a member of the executive committee of the

U.S. Catholic Conference. The U.S. Catholic Conference is the agencyof the Catholic bishops of the United States which represents thereligious, educational, and social services the church provides for the48 million Catholics in our country.
I am here to speak in support of the proposals pending before yourcommittee to provide Federal income tax credits to parents who

pay tuition for their children in private, nonprofit schools.
(579)
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I am accompanied this morning by Bishop William McManus
of Chicago; Mr Alfred Scanlan of Washington; and Mr, Lawrence X.
Cusack and Monsignor Joseph O'Keefe of New York.

Bishop McManus is the director of education of the Catholic
archdiocese of Chicago and also serves as chairman of the committee
on education of the 'U.S. Catholic Conference. Mr. Scanlan and Mr.
Cusack are distinguished attorneys who bring special expertise to the
consideration of this important issue. .Monsignor O'Keefe is the
secretary of education of the archdiocese of New York.

I want to take this opportunity to thank the committee and, in
particular, its chairman, for permitting us to present our views on the
pending tax 'credit legislation. I hope that what I have to say here
today will be of assistance to the committee in its consideration of
the development of a tax law which will benefit parents in exercising
their free choice in the education of their children.

I particularly wish to express gratitude for the strong support which
members of this committee have indicated for the concept of tax
relief for parents. The urgency of the problem is reflected in the
prompt consideration you have afforded us to speak on behalf of these
parents.

In making this statement this morning, I am familiar, to a large
extent, with the prior testimony that has been presented to your
committee, and especially with the testimony of Rabbi Morris Scherer
on behalf of the national organization known asCREDIT and by the
nonpublic school official associated with CREDIT.

Both the Division of Elementary and Secondary Education of the
U.S. Catholic Conference and the National Catholic Education
Association were associated with the very able presentation by
Rabbi Scherer.

I make a point of our relationship with the other agencies which
sponsor nonpublic education to emphasize the fact that this is not
only a Catholic issue.

Although my testimony, and the statement of the U.S. Catholic
Conference are mainly concerned with Catholic education, I believe
it is important for us to keep in mind the facts regarding the far-
reaching dimension of that part of the nonpublic educational effort
in the United States which is sponsored by other religious groups.

These groups and other nondenominational groups sponsor schools
which educate more than 1 million of the more than 5 million
children attending nonpublic elementary and secondary schools.
mention this because I believe that all too frequently there is a tend-
ency to forget these children when the question of nonpublic educa-
tion is under discussion. Too often courts, as well as legislative bodies,
tend to look upon the question of government aid to the parents of
these children as a matter primarily of Catholic concern. This is
perhaps inevitable because of the size of the Catholic educational
system in the United States. It is, indeed, the largest nonpublic school
system, educating some 4 million elementary and secondary pupils.

However, in the real sense, this is not a Catholic problem nor
even a nonpublic education problemrather, it is a challenging
community and national problIm In our democratic tradition,
the education of every child is necessarily the concern of every citizen.

A special dimension of the question before you is the total com-



munity interest in the preservation of nonpublic education. Non-
public education provides a strong pluralism in education which
benefits public education. When nonpublic schools are forced to close
the adverse effects upon the total community are not only economic
but social.

This is already a fact experienced in some communities in the
last few years. Surely we are not unaware or unsympathetic to the
serious plight of our public schools in many areas of the Nation, but
in view of the educational situation as it exists today, the good of
the public school system in America would not be served by the
destruction of our private sector which today cares for the education
of so many young Americans.

Therefore, we are challenged today in America to find a way, in
the public interest, to preserve the freedom of choice which the
Supreme Court has guaranteed to parents in the landmark case of
Pierce v. The Society of Sisters.

Mr. Chairman, I ask permission to submit for the record of this
committee a detailed statement concerning the proposed legislation
which is the subject of these hearings.

The CHAIRMAN. Without objection, that statement will appear
at the conclusion of your oral statement.

Cardinal COOKE. Thank you, Mr. Chairman.
This statement is submitted on behalf of the United States Catholic

Conference. It consists of four parts and, with your indulgence, I
would like to call attention to its main points and to add what I
may be able to contribute to your consideration of this important
national question.

Bishop McManus, Mr. Scanlan, Mr. Cusack, Monsignor O'Keefe,
and I would be pleased to answer any questions which members of
this committee might have and to submit additional information
which may assist you in your deliberations.

The first part of the statement concerns the dimensions of the
Catholic educational effort throughout the United States. A total
of 4,022,508 children attended 10,829 Catholic elementary and second-
ary schools in the 1971-72 school year in this country.

Although non-public-school enrollments are concentrated in eight
of the Nation's most urbanized and industrialized StatesNew
York, Pennsylvania, Illinois, California, Ohio, New Jersey, Michigan,
and Massachusettsnevertheless there are Catholic schools in every
State of the Union serving the children of almost 2 million American
parents.

In New York City and State, with which I am, of course, most
familiar, the statistics are impressive. Today, one out of every four
schoolchildren in New York City attends a nonpublic school, and
in the entire State these schools educate more than 700,000 pupils.

In New York City, our Catholic schools alone educate some 300,000
studentsmore than are educated by any urban public school system
in America, excepting the public school system of New York City,
itself, Los Angeles and Chicago. Nonpublic schools in New York State
educate more_young people than do the public schools in any of 28
States of the Union.



A dramatic example of the great role that nonpublic education plays
and has played in America is illustrated in some of our cities in New
York State where over 50 percent of the schoolchildren attend non-
public schools.

It does not require a slide rule or computer to estimate the great
burden which would fall upon the public schools and the taxpayers of
these cities if parents of nonpublic schoolchildren were compelled to
transfer their children to public schools. The recent report of the Presi-
dent's Commission on School Finance focused upon the effect on public
schools and taxpayers if nonpublic schools were to close:,

Depending on the rate of closings and the size of public school classrooms that
would be tolerated by various communities, the total increases in public school
operating costs might run from as low u about $1.3 billion to as high as $3.2
billion, and the cost of building new facilities would range from $4.7 billion to just
short of $10 billion. Some 70 percent of these total costa would be borne by seven
StatesCalifornia, Illinois, Michigan, New Jersey, New York, Ohio and Penn-
sylvaniabecause they have the greatest concentrations of nonpublic students
and the highest costs of public education and because their public school enroll-
ments are not falling as rapidly as those in other areas (page 55).

The second part of our statement has to do with the national
interest and how our Nation benefits from the work of nonpublic
education.

We believe most sincerely that nonpublic education is good for the
young people and good for the Nation. Individuals, families, local
communities, the whole Nation profit from the instruction of children
and young adults in the importance of a religious outlook on life that
fosters love, honesty, and just dealings with their neighbors.

Treasury Secretary Shultz summarized before this committee the
impact of the nonpublic schools on the national interest when he said:

We believe that the existing system of nonpublic schools, which educates a
tenth of our children, is a vital national asset. The non-public school system
provides a diversity which is healthy. It provides, in many instances, a proving
ground for innovation and experimentation which is of great benefit to public
education and the public generally. Large-scale closings of non-public schools, if
allowed to continue, could be accompanied by disruption of countless communities
and neighborhoods in which non-public schools are sources of pride and stability.
We must do all we can to prevent this from happening.

The passage of tax credit legislation which your committee has
under consideration is a matter of major importance for the parents
of the 4 million children attending Catholic schools and, I believe, for
every American, as well. I am concerned, as this committee is, about
the future education of these children and the preservation of the
freedom of choice of their parents. I am also concerned lest future
generations of children may not have the educational opportunity
afforded to today's children unless some action is taken by Congress
to preserve this great national asset of nonpublic education.

The third section of our statement is devoted to the special service
which our schools provide to the children of minority groups in
America. It is important that all of us realize that these schools are
not "exclusive private schools." It is not now, and never will be, the
policy of the Catholic schools of America to create havens for segre-
gation of any kind and our adherence to the civil rights requirements
stems from the conviction of moral principles and not just from legal
necessity.



A recent survey revealed that 87 percent of the parents of parochial
school children in New York City earned less than $10,000 a year, and
one-third of these earned less than $5,000. Indeed, it is a fact that one
in 10 of these parents lives below the national poverty level.

Our experience in the Archdiocese of New York is a clear testimony
to this service of minorities and the poor. In the Bronx and Manhattan,
our Catholic schools in the inner city continue to remain today as a
singular asset serving the people of our minority communities. New
immigrants and disadvantaged families have always been the special
concern of parish schools. Today, more than 60 percent of all our ele-
mentary school students in Manhattan are black or Spanish speaking;
30 percent of them in the Bronx.

Catholic parents throughout the country are bearing a heavy bur-
den to support their schools. In fact, these parents today bear a twin
burden which has become almost insuperable for them. In one way or
another, they pay their share of public school taxes and at the same
time they struggle to pay increased tuition costs to support the schools
attended by their children. It is precisely because Catholic schools
have been traditionally dedicated to the education of ;,he poor that
today's escalating costs of education have made the burden of our
parents so increasingly difficult.

A final part of our statement refers to the constitutionality of the
proposed legislation.

American Catholics fitmly accept the principle of the separation of
church and state as embodied i the great religious clauses of the first
amendment. There are a.nple precedents which experienced consti-
tutional lawyers have cited in advising us that such tax credit pro-
posals do not violate this principle and fall within established consti-
tutional guidelines. The whole history of tax benefits for private
voluntary effort through deductions and credits is supportive of these
proposals.

Catholic, Protestant and Jewish parents who seek this aid will
continue to carry a heavy burden to support the education they choose.
They are seeking a reasonable tax credit for the tuition that they .pay
to give their children the type of education they want. We believe
this position is just, that it is in accordance with the Constitution
and that, in the final effect, it will be of great benefit to our communi-
ties and to our Nation.

We feel that a tax credit for tuition paid would be an assurance to
the parents of the children in nonpublic schools all over America
that their basic freedom to chose the education of their youngsters
will be preserved.

We support the concept that those low-income parents who do not
pay sufficient taxes to enjoy the full benefit of the credit should receive
assistance. These families are our special concern and we urge that
any overall plan should assist these poorer parents to exercise their
right to freedom of choice which they have as citizens of this great
Nation.

Nonpublic schools have always been part of the great heritage of
America. From the earliest days of our Nation, they have rendered a
unique and tremendous service. How many of the leaders of this
country have learned in these schools the lessons of citizenship, of
brotherhood and of patriotism that enabled them to move forward to



accomplish great things not only for God but also for their countrymen
and for this great Nation.

The contribution of the American Catholic education system has
not been merely in the area of economy. Although it has saved the
American taxpayer billions upon billions of dollars, this is not, and
never could be, its greatest contribution. Its great contribution is
in the fostering of a true and worthwhile pluralism: Its great contri-
bution is in the development of citizens with a strong sense of values..
Its great contribution is in providing to a large segment of the Ameri-
can population a spirit that goes beyond the natural, a spirit that goes
beyond the material, a spirit that goes beyond the purely secular and
rings out across this land with an appreciation of the very principles
which our forefathers enshrined in the Declaration of Independence
and in the Constitution of our Nation,

(The statement referred to follows:)

STATEMENT OF THE UNITED STATES CATHOLIC CONFERENCE REGARDING Ptiorosho
T VC CREDIT LEGISLATION

DIM ENS,ONS OF THE CATHOLIC SCHOOL EFFORT

In the 1971-72 school year there were 10,829 Catholic elementary and sec-
ondary schools in the United States. Almost two million parents sent 4,022,508
children to these schools, where they were taught by more than 138.000 full-time
teachers. Although their euroonleot has dropped more than 1.5 minion since
the 1964-63 school year (when it reached the peak level of 5.6 million), Catholic
schools continue to enroll about 81% of the mome than five million nonpublic
school students in the nation.

Nonpublic school enrollment is concentrated in eight of the nation's most
populous states: New York, Pennsylvania, Illinois, California, Ohio, New Jersey,
Michigan, and Massachusetts. Eighty-three percent of such enrollment is found
in metropolitan areas. In the nation's 20 largest cities, nearly two out of five
school children are enrolled in nonpublic schools.

Ideologically and historically, the Catholic schwI is committed to the inner
city., Consistent with this anointment, Cathelk inner-city schools have not
closed at a more raid rate than Catholic urban, suburban, and rural schools. In
1970-71 black and Spanish-speaking pupils constituted 40% of the Catholic inner-

y school enrollment. Thirty -five percent of the black students in these inner-city
schools were non-Catholic.

In 1970, 46% or 4, 117 of the Catholic elementary schools were located in urban
and inner-city areas. These schools were attended by 50% of the total Catholic
elementary school enrollment of 1.7 million students. Twenty-nine percent of
Catholic elementary schools were located in small town and rural areas and were
attended by 19.81,"; of Cat hulk elementary school students.
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At the secondary level in 1970-71, 54.2% or 1,072 Catholic secondary schools
were located in urban and innet-city areas. Almost 60% or 605,080 of the Catholic
secondary school students attended these schools. In 1070, 20.3% of Catholic
:secondary schools were located in small town and rural areas and were attended by
10.6% of Catholic secondary school students.
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The area of finances is the focal point of the various elements of the Catholic
school crisis. Catholic elementary and secondary schools presently fall into three
basic financial patterns. The 1970-71 funding patterns kr these schools follow,
Elementary schools are parish schools funded by parish subsidies (60%), tuition
and fees (32%), and miscellaneous other income (8%). There are three types of
Catholic high schools parish, diocesan and private. Parish and diocesan high
schools are funded by tuition and fees (61%), parish or diocesan subsidies (27%),
and miscellaneous other income (12%), Private religious community high schools
are funded by tuition and fees (80%), and all other income (20%).

In terms of national averages, the 1070-71 budget:4 for Catholic elementary
schools projected a 17.5% increase over 1969-70. Current figures indicate not only
that this 1970-71 increase did take place, but that a 30% increase was projected
for the 1971-72 sAmol year..

The ea:mated per- upil c 1st for Catholic elementary schools in 1970-71 was
$239; in lai 1-72, an increase of 12.1%. The estimated per-pupil cost for
diocesan or parish high schools in 1970-71 was $490; in 1971-72, $531, an increase
of 8.4%. For 1970-71 the estimated per-pupil cent for private high schools was
$389; in 1971-72, 660, an increase of 13.5%. Subsidies, from either the parish,
the diacese, or the religious community, must make up the difference between
tuition and per-pupil costs. As in the public sector, Catholic set,' of costs are in-
creasing faster than is income.

Traditionally, Catholic elementary schools have charged very low tuitions, pre-
ferring to balance their budget with parish funds. However, this is changing
drastically. For example, in 1970-71 about 71% of the elementary schools charged
tuitions of less than $100, but during 1971-72 about 56% were charging between
$100 and $300. This trend will continue and accelerate.

In 1970-71 high school tuition charges averaged $243 per pupil in diocesan or
parish high schools and $436 per pupil in private high schools. In recent years
parish and diocesan high school tuition has risen an average af 22% yearly and
private schools have increased their charges about 12%-14% yearly.

CATHOLIC SCHOOL% AND THE MAMMAL irereersv

An enterprise which serves the natimal interest can legitimately he the object of
public concern and appropriate forms of government assistance. This is a basic
element of the rationale for government assistance to the supporters of nonpublic
schools, including those under Catholic sponsorship. That Catholic schools do
serve the national interest is apparent from a number of considerations.

I., Catholic schools provide quality education in secular Ode of study, thus equip-
ping their four million students with the knowledge and skills to contribute pro-
ductively to the nation's economic, social, cultural and political life. The academic
quality of the secular education offered in Catholic schools is attested to by the
fact tiro attendance at these institutions universally satisfies the requirement of
commits:a.: school attendance laws. Numerous independent sources testify to the
(iano of the secular education available in Catholic and other nonpublic schools;
and the statement of the United States Supreme Court in 19611 speaks for many:

. a wide segment of informed spin' , legislative and otherwise, has tow d
that those schools do an acceptable job of providing secular education to their
students , . parochial schools are performing, in addition to their sectarian
function, the task of secular education." (Justice Byron White in Board of Educa-
tion vs. Allen(:192 U.S. 236!)

2. Catholic schools render a significant service in educating the poor and
disadvantaged. Studies document this service. (Cf. Nonpublic Education and the
Public Good, page 9) A research study in Michigan found "more evidencs. of
equality of opportunity in the church-related than in the public schools." A

$303 0 72 2 04.



similar study in Chicago found that Catholic schools "were' not, as had beets
charged, filtering off the mast intelligent students in each area and leaving the
dregs in the public schools. In fact, the Catholic school IQ's fell farther behind
the public school IQ's in poor neighborhoods than in wealthy ne;ghborhoods,"
It was also demonstrated that in Chicago "dollar out lays for instruction by
the Catholic schools were more evenly distributed across neighborhoods of varying
wealth than was the case with the public schools."

Non-white enrollment in Catholic schools is not particularly high, but neither
is it particularly low. In 1970, 46% of the Catholic elementary schools and :14.2%
of the Catholic secondary schools were located in urban and inner-city areas.
Black and Spanish-speaking students made up 40% of the enrollment in Catholic
inner-city schools; :35% of the black students were non - Catholics. As fur overall
Catholic school enrollment, statistics compiled by the National Catholic Educa-
tional Association show that in the 1970-71 school year black students made
up 5.1% of the total enrollment in Catholic elementary schools, Spanish students
5.2%, and Indian students .5% (a cumulative total of 10.8%). On the secondary
level, the figures were: black 3.7%, Spanish, 3.5%, and Indian, .2% (cumulatively,
7.4%). In 1967, 14.3% of Catholic elementary schools were located in the inner
city; in 1968, 14.4%; in 1969, 14.6%; and in 1970, 13.3%. On the secondary
level, the figure, are: 1967, 12.9%; 1968, 12.7%; 1969, 12.4%; and 1970, 10.4%.
These figures suggest that Catholic schools are making a commendable effort,
in face of major economic problems (increased costs, decreased parish revenues,
poverty of the inner-city population, population shifts, etc.), to include a signi-
ficant number of non-white enrollees among their students and to remain open
in inner-city areas. They also indicate that a significant number of non-white
parents have freely chosen these schools as the instrument for the formal educa-
tion of their children. It is highly questionable, however, whether either the
schools or the parents can long continue OW effort, in face of rapidly rising educa-
tional costs, without assistance from public sources.

3. In major urban areas, Catholic schools are a force for population stabilization
as well as for neighborhood and school integration. In the 20 largest cities of the nation,
nonpublic schools enroll nearly two out of every five children. While it would per-
haps be overstating the case to claim that access to a Catholic school is the
decisive factor holding white families in center-city areas, nevertheless it is correct
to say that "in changing neighborhoods of such cities exist balances so delicate that
access to a school of choice affect* a decision to move or stay." (Nonpublic Educa-
tion and the Public Good, page 18) If, then, urban Catholic schools in increasing
numbers close their doom in the future, this can only encourage the flight of whites
from center cities to suburban areas and further increase a variety of urban ills,
including the polarisation already apparent in many American urban areas between
'black" center cities and "white" suburbs.

4. The continued existence of Catholic schools constitutes a significant brake on
rising taxpayers costs for public education. It has been estimated that the cost to
the taxpayer resulting from transfer of all nonpublic school students to public
schools might be on the order of $7.4 billion. (Nonpublic Education and the Public.
Good, pp. 19-20) Recently this conclusion has been questioned on grounds that
declining birth rates have relieved the pressures on the nation's public schools and
made it possible for them to absorb an influx of nonpublic school students without
drastic cost increases or other strains. This ignores, however, the crucial fact that
nonpublic school enrollment is not spread evenly over the country but is instead
concentrated in certain areas. In the hypothetical case of a total closing of all
nonpublic schools, seven large-population industrial statesNew York, Pennsyl-
vania, Illinois, New Jersey, California, Ohio, and Michigan would he required to
absorb an estimated 73.2% of the total marginal current operating costs involved
in transferring nonpublic school pupils to public schools. Furthermore, central
cities would experience higher marginal operational costs than either suburban or
rural areas. Even taking into account those states that have relatively few non-
public school students, approximately 59% of the marginal costs would be concen-
trated in the nation's urban areas. In this situation, the estimated increase in total
marginal costs for current operation incurred by the nation's public schools would
be $1.2 billion. While closing of nonpublic schools might create few problems for
public schools and taxpayers in arena of the country where nonpublic school
enrollment is relatively low, it would create major difficulties in the populous
states where this enrollment is extremely high as a proportion of total school
enrollment.

5. In the realm of clan and morale, Catholic schools contribute to the total American
educational enterprise in many ways. Numerically, at least, they constitute the only



significant "competition" for public education; although this is not "competition"
in the sense of antagonism or destructive rivalry, but rather in the sense of two
systems each of which is kept on its toes, professionally speaking, by the existence
of the other. Lacking a large centralized bureaucracy and similar inhibiting factors,
the Catholic school system is also able to innovate with relative freedom and thus
serve as a testing ground for new educational approaches. All this reflects in the
field of education the American free enterprise system which is based on the fact
that product and performance are enhanced, not hampered, by competition and
that the best interests of the public are served in this way. Such educational
pluralism represents a significant national resource whose loss, through the closing
of nonpublic schools, would he detrimental not only to present and potential
patrons of the nonpublic schools but to our entire society.

6. Finally, Catholic schools serve the national interest by making viable and
operative the right of parental freedom of choice, under law, in education. There
is no gain saying the fact that the parents of four million elementary and secondary
school students in the United States now freely elect to send their children to these
schools, in many cases at major financial sacrifice to themselves. As government
assists citizens to satisfy their needs and aspirations in many other areas of life,
so it is appropriate that it assist these parents by appropriate means to continw
to act upon their convictions and commitments regarding the schooling of their
children. National endorsement of the principle of freedom of choice, under law,
in education rings hollowly when it is not accompanied by specific, legitimate
action on the part of government to enable citizens to act upon that freedom. The
situation takes on added urgency in light of the fact that citizens who elect to
support Catholic schools are also required to support public schools with their
taxes, thus incurring a double burden of educational cost. Such parents do not
seek to be excused from their responsibility for financial support of public educa-
tion, nor are they seeking governmental assistance for more than a portion of
their expenses in connection with sending their children to nonpublic schools.
They do, however, look to their government for at least a modicum of assistance
to enable them to choose for their children the form of schooling they prefer,
By assisting them in this way, government will be an enabler and collaborator
with them in the exercise of one of this nation s most cherished freedomsfree
choice, under law, in education.

CATHOLIC SCHOOLS AND MINORITY EDUCATION

Catholic schools have a historical commitment to the education of ethnic and
racial minorities. They have provided schooling of satisfactory academic quality
for generations of Irish, Italians, Poles, Hispanic American, blacks, and others,
in both rural and urban America. In spite of the small number rif black Americans
who arc members of the Catholic church (less than 2% according to a 1969 study),
black students made up 5.2% of the enrollment in Catholic elementary schools in
1970-71 and 3.7% of the enrollment in Catholic secondary schools. More than a
third of the black elementary school students were non-Catholic (compared with
only 1.7% of the white elementary students); at the high school level, 23.3% of the
black students were not Catholics (compared with 2.3% of the white students).
Among other things, these figures testify to the fact that significant numbers of
black parents, including many who are not Catholics. elect to exercise their educa-
tional freedom of choice by sending their children to Catholic schools.

In the area of formal policy, the Catholic bishops of the United States have over
the years issued a number of significant statements concerning civil rights and
racial equality, even at a time when such affirmations were less common Oust they
are today. In their historic Joint Pastoral of 1919, they declared that "in the eyes
of the Church there is no distinction of race" and went on to urge special efforts
on behalf of the black people of the United States, particularly in education:
"We concur in the belief that education is the practical means of bettering their
condition; and we emphasize the need of combining moral and religious training
with the instruction that is given them in other branches of knowledge." In another
statement looking to social reconstruction following another war (Essentials of
a Good Peace, 1943), the bishops devoted a special section to the "Constitutional
Rights of the Black Man." Declaring the black Americans should "have in fact
the rights that are given them in our Constitution," they said: "This means not
only political equality, but also fair economic and educational opportunities, a
just share in public: welfare projects', good housing without exploitation, and a
full chance for the social advancement of their race."



?guiltier declarations were made by the bishops throughout the 1950's and
1960's, as the civil rights movement progressed. In 1958 they published Dis-
crimination and the Christian Conscience in which they denounced legal segre-
gation on the basis of race and condemned racism in all its forms. This document
insisted that black people in America are entitled to their civil rights as American
citizens and that "no one who truly loves God's children will deny them this
opportunity."

Five years later, in 1963, the bishops issued both a statement, Bond of Union,
and a patstond letter, On Racial Harmony. In the latter they specifically committed
to "do our part to see that voting, jobs, housing, education and public facilities
are freely available to every American."

In 1966 they issued a pastoral statement, On Race Relations and Poverty,
urging action on behalf of the poor, "particularly . ., those who have felt the
heavy burden of discrimination."

In 1968, responding to the Report of the National Advisory Commission on
Civil Disorders, the bishops issued a Statement on National Race Crisis. Here
they reaffirmed their commitment and that of Catholic schools to quality educa-
tion for poor as a "moral imperative":

Education is a basic need in our society, yet the schooling available to the
poor is pitifully inadequate. We cannot break the vicious cycle of poverty
producing poverty unless we achieve a breakthrough in our educational
system. Quality education for the poor, and especislly for minorities who
are traditionally victims of discrimination, is a moral imperative if we am
to give millions a realistic chance to achieve basic human dignity. Catholic
school systems, at all levels, must redouble their efforts, in the face of changing
social patterns and despite their own multiple problems, to meet the current
social crisis.

At that time the Mishaps also initiated an action program to develop human
relations materials tar use in classrooms and other teaching vehicles.

At their meeting in November, 1969, the bishops inaugurated the "Campaign
for Human Devdopment," a major domestic self-help anti-poverty program.
In two annual national collections conducted in Catholic dioceses and parishes
since then, $15.5 million has been raised for distribution to community-based
groups seeking to help the poor help themselves. Thn Campaign also includes
an educational component as a ma* priority of its efforts. Its goals are: to
develop amoung American Catholics a new understanding of the problems of
poverty and social conflict; to develop among American Catholics a perception
of new approaches to the solution of these problems; and to promote a greater
spirit of solidarity across socioeconomic lines and among different racial-ethnic
groups. Catholic schools throughout the country have participated actively in the
"Campaign" program.

Virtually every archdiocese and diocese in the country has also adopted and
implemented policies in the areas of racial justice, school integration, and inter-
group understanding. Particularly significant, in light of problems encountered
by public education in many parts of the country in responding to court-ordered
desegregation, has been the supportive position of the Catholic schools, which
have repeatedly refused to let themselves be used as havens by persons seeking
to avoid public school integration. The following instances are cited simply as
examIn ples.

January, 1970, the archdiocese of Atlanta, Georgia, issued a policy state-
ment which supported efforts of the Atlanta public schools to carry out court-
ordered integration of its schools and facilities. The archdiocese moved to block
transfers of students from public to Catholic schools, in order to avoid racial
integration, by "closing enrollment at all schools within the archdiocese... for
the present time" to all new students except these whose parents had recently
changed their place of residence.

The dioceses of Birmingham and Mobile, Alabama, Issued a joint statement
in January, 1970, in which they reiterated the policy that all diocesan schools
must he integrated and Catholic school officials 'must refuse admittance to any-
one who is known to be attempting to circumvent the laws or court orders
affecting integration in public schools."

Following the U.B. Swaim Court's decision in the Charlotte, North Carolina
case and efforts by the Mobile public schools to implement a court-ordered cross-
town busing plan, the diocese of Mobile issued a statement reiterating its January,
1970, policy against accepting transfers of public school students. Bishop John
May of Mobile said that

accepting
though technically as private schools the law may



not bind us, we prefer not to stick with the letter of the law, but to follow the
spirit of the law as announced by the Supreme Court."

In accordance with diocesan policy that its schools must be integrated and must
not serve as a refuge for those seeking to avoid integration, the pastor and principal
of St. Joseph School in Huntsville, Ala., in August, 1971, nullified the registration
of 15 white students upon learning that they lived in an area rezoned under federal
court approval and had been assigned to a predominatly black school. Subse-
quently a circut court judge, ruling that "contact between parties should be opheld
by the court," issued an injunction requiring St. Joseph's to admit the students;
but on appeal the Alabama Supreme Court, in January, 1972, overturned the
lower court injuction. St. Joseph did not have to admit the students.

After a federal district judge ruled in 1971 that the Detroit public schools were
racially se ggaIsted, the archdiocese of Detroit banned student transfers to its
schools. EnroUnents from outside the parish were frozen; enrollment requests
from within the parish were to be scrutinized to determine their legitimacy. The
archdiocese reiterated its policy on transfers in July, 1972, when 57 southeast
Michigan school districts were under a federal court order to implement a large
scale busing and school integration program.

The five bishops of Georgia, North Carolina and South Carolina issued a
pastoral letter on Catholic education in March, 1972. They declared that "a
school that is Catholic and segregated is a lie." Exclusiveness, whether intellecutal,
financial or racial, would not be tolerated in Catholic schools. Catholic schools in
the South have "long served black children," the statement noted. "Indeed in
many cases, it was the Catholic school alone where the black child could find
some hope for a measure of education." Noting. the unique opportunity of the
Catholic school for service, the bishops said Catholic educators must be "vitally
concerned that rising costs and an increasing white Catholic population do not
make our schools unavailable to black children." The Church should lead in the
matter of integration, the statement said, and Catholic schools should not be
havens for those who would use them for purposes other than those for which they
were founded.

CONSTITUTIONAL CONSIDERATIONS

In analyzing the constitutionality of the tax credit bills before this Committee,
a distinction must be made between those that have a "refund feature" and
those that do not. It is with the second type (straight tax cre'!it, no refund fea-
ture) that we will deal first. Our analysis of this type of tax credit has two stages:
the positive case for the constitutionality of the credits and a reply to the principal
objections.

THE FOSITIYK CONSTITUTIONAL. CASK

The positive case for the constitutionality of tax credits for parents who pay
tuition at nonpublic schools is clear and compleling. The Internal Revenue Code
already contains many provisions for the benefit of parents, students, teachers
and educational institutions, public and nonpublic. Perhaps the most striking
of these arc Section 117 (exclusion of scholarships and fellowship grants), Section
170 (deductibility of contributions), and Section 501(c)(3) (exemption of educa-
tional organisations). The long and consistent history of federal tax relief for
educational puts the constitutionality of that policy beyond doubt.

Nevertheless, use the vast majority of nonpublic elementary and secondary
schools are church-related and Catholic, it is worth considering the bearing of the
religion clauses of the First Amendment on the constitutionality of the tax credit
bills under consideration by this Committee. Fortunately, the recent almost
unanimous, decision of the United States Supreme Court in Wale v. liar Com-
mission, 397 U.S. 064 (1970), provides a clear and authoritative precedent that
eliminates all doubt about the constitutional permissibility of tax credit relief
for parents of nonpublic school children. If, as the Supreme Court held in Wale,
a property tax exemption for a parish church does not offend the No Establish-
ment or Free Exercise Clause of the First Amendment, then clearly neither will a
property tax exemption for the parish school. The house of worship is wholly
religious; yet it may be exempted. The school, as the Supreme Court noted in
Board of Education v. Allen, 392 U.S. 236, 247-48 (1968), provides secular as
well as religious education. The school's case for exemption, accordingly, is even
stronger than that of the church.

In Wok, the Supreme Court laid heavy stress on the antiquity and universality
of property tax exemptions for houses of worship. The PLUM antiquity and univer-
sality attaches to property tax exemptions for church-related schools. (Virginia
statute of 1800.)



Moreover, in Wok, the Supreme Court expressly took notice of the exemptionthat Congress has consistently accorded churches from the income tax. Speakingfor the Court, Chief Justice burger said:
For so long as federal income taxes have had any potential impact onchurchesover 75 yearsreligious organizations have been expressly exemptfrom the tax. Such treatment is an 'aid' to churches no more and no less inprinciple than the real estate exemption granted by States. Few concepts aremore deeply embedded in the fabric of our national life, beginning with pre-

Revolutionary colonial times, than for the government to exercise at the veryleast this kind of benevolent neutrality toward churches and religious exercise
generally so long as none wars favored over others and none suffered inter-ference.h (397 U.S. at 677-78)

Manifestly, what the Chief Justice has said for the Court about the constitu-tionality of the federal income tax exemption for churches applies witheven greaterforce to the federal income tax exemption for church-related schools.
We now come to the final step in the positive argument for the constitutionalityof tax credits for parents paying tuition for the education of their children in

church-related nonpublic schools. If the school itself can be directly exemptedand we have already shown that it canthen there can be no constitutionalinfirmity in the fact that the school wiU be indireeLly assisted as a result of atax credit program for parents. The school is barred by the First Amendment
from certain types of grants (,Genoa v. Kurtzman, 403 U.S. 602 (1971)) but not
front tax exemptions. Since the school is free to enjoy a direct exemption, it is
impossible to see why the parents of its students are barred from enjoying atax credit simply because the school may indirectly benefit.

The Wats decision does not, of course, hold that any and all tax exemptions for
religious organizations are constitutional. Exemptions that foster excessive en-
tanglement of the government with religious affairs are unconstitutional. In thetax credit bills, however, before this Committee there is no potential for excessive
entanglement. The Internal Revenue Service will not have to draw lines between
secular and religious instruction. There will be no need for IRS to monitor teachers
or classrooms, any more than IRS has to monitor sermons or the confessional.

The Wats and Lemon decisions, taken together, draw a clear and unmistakable
constitutional distinction between tax relief and direct grants. Where the gwern-
ment acts by abstention (through tax exemptions, exclusions, deductions andcredits), the fact that the churches benefit substantially in their religious func-tions from the government's self- imposed restraint raises no constitutional
problem. Where, however, the government acts affirmatively to provide fundsfront the public treasury for educational programs, great care must be taken to
ensure the secularity of the educational assistance, and there must be no excessive
entanglement of the government with religious affairs. This distinction between
exemptions and grants may not commend itself to every logician and economist,
but it is the distinction that the Supreme Court has firmly announced and it issolidly ((rounded in American constitutional history.

In the tax credit bills before this Committee, all parents of nonpublic toolchildren ant eligible for the credits, and accordingly all denominations with
church-related schools may receive collateral benefits. The fact that some de-nominations do not have such schools, or that the Roman Catholic Church
operates most of the schools presently in existence, is not fatal to the constitu-
tionality of tax credits. The legislation is neutral on its face and openended in its
purpose and effect. The constitutionality of tax legislation cannot he made
dependent upon the religious affiliation of its actual beneficiaries at any givenpoint of time. To employ such a test would mean that the Internal Revenue
Service would have to nonitor the religion of every taxpayer in the country.,

In summary, thereh re, the positive case for the constitutionality of tax creditsis as follows:
(1) The Federal interest in the education of all American children amplyjustifies both direct grants and tax relief for students, parents, teachers, andeducational institutions.
(2) With specific reference to tax credits for parents paying , 'Rion in nonpublic

church-related %chili's, the fact that. some indirect benefit will accrue to theschools is not constitutionally objectionable because the schools themselves rat
be, and long have been, direct benefirisries of tax relief.



IMPLY TO THE PRINCIPAL OBJECTIONS

Since, however, some opponents of the tax credit bills before this Committee
persist in their content that the bills violate the No Establishment Clause of
the First Amendment, it is necessary to reply to the argtunt nts they make that
are based on the Supreme Court's decisions in Walt (1970), Lemon (1971) and
earlier cases. For the last twenty-five years the United States Supreme Court has
been endeavoring t o develop guidelines for interpreting and applying the somewhat
cryptic language of the First Amendment :, "Congress shall make no law respecting
an establishment of religion, or prohibiting the free exercise thereof." The problem
of application was stated by Chief Justice Burger in the Walt case:,

"Th.. Establishment and Free Exercise Clauses of the First Amendment are
not the most precisely drawn portions of the Constitution. The sweep of the
absolute prohibitions in the Religion Clauses may have been calculated; but the
purpose was to state an objective, not to write a statute. In attempting to articulate
the scope of the two Religion Clauses, the Court's opinions reflect the limitations
inherent in formulating general principles on a case-by-case basis. The con-
siderable internal inconsistency in the opinions of the Court derives from what,
in retrospect, may have been too sweeping utterances on aspects of these clauses
that seemed clear in relation to the particular cases but have limited meaning as
general principles."

"The Court has struggled to find a neutral course le tween the two Religion
Clauses, both of which are cast in absolute terms, and either of which, if expanded
to a logical extreme, would tend to clash with the other."

The effort to find a course of constitutional neutrality has resulted in the
Supreme Court's formulation of the following tests:

(I) the legislation must have a secular legislative pu tse;
(2) it must have a primary effect that neither advances ,ior inhibits religion;,

and
(3) it must not fester excessive government entangennent with religious

affairs.
Lemon v. Kurtzman, 403 U.S. 603, 612-13 (1971). Some opponents of the tax

credit hills before this Committee contend that the bills do not satisfy these three
te.4 t ,

SECULAR PURPOSE

Opponents argue strenuously that the purpose of the bills is to aid religion,
and therefore that not even the first test is met. The answer to this conteniion is
that the opponents have misunderstood the test. They confuse the collateral
benefit that may result to the church-related schools with the purpose of the
legislation, which is to provide tax relief for parents who exercise their constitu-
tional right to select a nonpublic school for their children and accordingly lose
the direct educational benefits they would otherwise received from state and
federal assistance to the public schools.

The Supreme Court has twice sustained the secularity of purpose of legislation
that provided benefits t o pupils and parents, even though church-related schools
received sonic collateral benefit from the legislation.

In the landmark case of Everson v. Board of Education, 330 U.S. 1 (1947), the
Court upheld a state statute and school board resolution which authorized reitn-
bursement from public funds to parents for the cost of transporting their children
to church-related schools. The Court acknowledged that the schools might receive
a collateral benefit, but emphasized that the public funds were given to the parents
and not to the schools. It was further observed that the statute promoted education
and thus satisfied a public purpose.

The next decision of the Supreme Court involving church-related schools a is
Board of Education v. Allen, 392 U.S. 236 (1968). The Court on this occasion
upheld the constitutionality of a new York statute which required school boards to
lend textbooks without charge to students in grades 7 through 12 in all schools of
the state, including church-related schools. The majority of the Court, after citing
a number of cases beginning with Pierce v. Society of Sisters (268 U.S. 510 (1925)),
which upheld the right of parents to send their children to nonpublic schools,
observed that:

"Underlying these cases, and underlying also the legislative judgments that
have _preceded the court decisions, has been a recognition that private education
has played and is playing a significant and valuable role in raising national levels
of knowledge, competence, and experience. Americans care about the quality of



the .ecular education available to their children. They have considered high quality
education to be an indispensable ingredient for achieving the kind of nation, and
the kind of citizenry, that they have desired to create. Considering this attitude,
the continued willingness to rely on private school systems, including parochial
systems, strongly suggests that a wide segment of informed opinion, legislative
and otherwise, has found that those schools do an acceptable job of providing
secular education to their students. This judgment is further evidence that paro-
chial schools are performing, in addition the their sectarian function, the task of
secular education." 392 U.S. at 247-48.

Having determined that church-related schools perform a substantial secular
function, the Court found no difficulty in concluding that the statute satisfied
a secular legislative purpose.

The Court also observed that "No funds or books are furnished to parochial
schools, and the financial benefit is to parents and children, not to schools." 392
U.S. at 243-44. This decision relies on the parental benefit approach as well as
the functional test of no advancement of religion and demonstrates and interrela-
tionship between these two concepts which is instructive in resolving the issue
of tax credits. For example, direct aid to the parent or child with collateral benefit
to the church-related school has uniformly been upheld by the Supreme Court
(Everson and Allen, supra). In short, collateral benefit to a church-related school
does not destroy the secular purpose of legislation for the benefit of pupils and
parents. This tit true despite the fact that the legislation aids the educational
process in a parochial school. Allen is authority for this proposition. Certainly, if
the collateral benefits which have bec,.n the subject of adjudicated cases do not
impair the secularity of purpose of the legislation sustained therein, it cannot be
persuasively argued that the staying of the taxing power has such an effect. Even
in Lemon v. Kurtzman, supra, in which the Supreme Court struck down the
Pennsylvania purchase-of-services statute, the Court held that the purpose of the
legislation was secular. 402 U.S. at 813.

PRIMARY "RELIGIOUSLY NEUTRAL" EFFECT

The second test that must be met is that the statute's "principal or primary
effect must be one that neither advances nor inhibits religion.' Lemon v. Kurtzman,
403 U.S. at 613. Some opponents of the tax credit hilts before this Committee
argue that religion so permeates the parochial schools that the primary effect
of the legislation would be the advancement of religion. A similar contention was
advanced in Everson v. Board of Education, Board of Education v. Allen, and
Lemon v. Kurtzman. In the first two of these cases, the contention was flatly
rejected. In the third case, Lemon, the Supreme Court made no finding on the
primary effect test because the Court was satisfied that the legislation did not
meet the excessive entanglement test.

The argument that tax credit legislation would have the primary effect of
advancing religion fails on two counts: (1) it makes the same mistake of equating
collateral or indirect aid with primary effect that we have already seen with
regard to the "secular purpose" test; and (2) the argument conveniently forgets
that the primary effect test is a two-edged sword. The Supreme Court has insisted
that the "principal or primary effect must be one that neither advances nor inhibits
religion." Treating collateral effects as primary effects would result in serious
questions about an enormous range of federal and state legislation that indirectly
advances or inhibits religions activity. The Supreme Court recognized this very
clearly in McGowan v. Maryland, 366 U.S. 420 (1961), in which the Court sus-
tained the constitutionality of Sunday closing laws against the objection that
they advanced some religions and hindered others.

Chief Justice Burger put the matter succinctly in his opinion in Tifton v.
Richardson, 403 U.S. 672 (1971), in which the Court sustained the Higher
Education Facilities Act of 1962:

"The crucial question is not whether some benefit accrues to a religious institu-
tion as a consequence of the legislative program, but whether its principal or
primary effect advances religion." 403 U.S. at 679.

In Dillon, a majority of the Court concluded that the principal or primary
effect was secular because the UEFA grants were limited to facilities used exclu-
sively for secular education. Some opponents of the tax credit bills before this
Committee argue that the benefit to the church-related schools would not be
limited to secular education, and therefore the Tilton result is not relevant. But
what these opponents steadily ignore is that in the case of tax relief legislation,
there is no constitutional requirement that the indirect benefits be limited to
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secular education. As we have shown in tht positive development of our constitu-
tional argument, Wa lz. v. Tar COMIIII4S1011, 397 U.S. 664 (1970), sustained a prop-
erty tax exemption for houses of worship. The Supreme Court had no difficulty
in finding a secular purpose and a secular effect, even though there was an obvious
and very substantial benefit from the exemption to religious activities.

Similarly, this Committee will have no difficulty in recognizing the unfortunate
tendency of some opponents of the tax credit legislation to limit the "primary
religiously neutral test" to the question of advancing religion. The test also applies,
as we have shown, to the inhibition of religion. What of the parent who wishes to
send his child to a church-related school, but cannot afford the tuition? He pays
taxes, directly or indirectly, to support the public school system, as we II he
should, but why can't the government accommodate his religious convictions at
the same time that it promotes the quality and pluralism of education throughout
our country? The Supreme Court accommodated the consciences of the Amish
in Wisconsin v. Yoder, 92 Sup. Ct, 1526 (1972). In that case the Court held that
the Free Exercise Clause partially exempted the Amish from the operation of
the compulsory education law. Partial relief from the tax laws as contemplated
by the bills before this Committee would honor the conscience of many parents
and at the same time promote a secular legislative purpose.

In summary, tax credit legislation would meet the "primary religiously neutral
effect" test because (I) the primary and principal effect of the legislation would
be (Anion:41y secular: tax relief for the parents of nonpublic school children, and
(2) any collateral benefit to religious education or church-related schools would
not be deemed to be the "primary and principal effect," as the dccisio is of the
Supreme Court in Ryerson, McGowan, Allen, Walz, Lemon and Tilton clearly
dem( instrate,

TH1. ENTANG1.1:MENT" Th.ST

In 1970 a new cot, ;iderab,n was added to the tests for determining issues under
the Establishment Clause. the Court stated in the tax exemption case of Walz,
that " We must also be sure that the end resultthe effectis not excessive en-
tanglement with religion." 397 U.S. at 674. Excessi ie entanglement became the
focal point for the consideration of the cases of Lentos. v., Kurtzman, 403 U.S. 602
11971) and Tilton v. Richardson, 403 U.S. 672 (1971).

The record disclosed that the Pennsylvania statute which was the subject of
consideration in the Lemon case provided direct reimbursement to church-related
schools and contained statutory provisions which gave state officials broad author-
ity to audit school finances and otherwise to make inspections to determine whether
public funds mere being used exclusively to reimburse the schools for secular
services. On the basis IS these consideration, it was held that continuing surveillance
of parochial schools constituted "excessive entanglement." The Court also ob-
served that the direct reimbursement of the institution resulted in excessive
involvement. It is doubtful whether this fact standing alone would have proved
to be critical, for in the companion ease of Tilton v. Richardson, the Court upheld
direct grants to collegiate institutions associated with churches. Since these
decisions, courts have scrutinized legislation very carefully to determine whether
the element of "excessive entanglement with religion" is present.

Ho': are the bills currently before this Committee affected by the excessive
entanglement test? Importantly, the aid is to parents by way of credits rather
than assistance to a school or teacher. The tax credit approach amounts only to
a decision by government to refrain from collecting revenue so that an important
national purpose may be promotedthe freedom of parents to preserve a pluralistic
system of oi.

Eligibility for a tax credit would :trice from a parent's decision to send his child
to a nonpublic school which charges tuitiona decision which is in conformity
with constitutional principles adjudicated by many courts. The government would
not hat e any more administrative contact with the schools than it does toda :.
To the extent that there would ivernment action, it would involve only the
taxpayer. At the very most there ,, ight be an inquiry to a school to determine
good faith on the part of the taxpayer's claim. (Th: procedure is already a part
of IRS procedure with respect to deductions.)

This hitter point has dual implications. A taxpayer mss under current law
qualify for tax deductions on the basis of contributions to churches and church-
related schools. There appears t be no constitutional basis for denying a tax credit
and allowing a deduction for a contribution to a nonprofit school.



Moreover, the schools are exempt federal taxation under the terms of Sections
:101(a) and 501(0(;;) of the Internal Revenue Code. Certainly the holding in the
Wa lz ease with respect to churches would apply with equal force to church-related
and other nonpublic schools. There the Court expressly recognized the distinction
between a grant of public funds and an exemption from taxation. The Court in
Wa lz stated that the exemption technique avoided a potential for excessive
entanglement between church and state. The same rationale is applicable to tax
credits. Actually, there is no constitutional difference between tax exemptions,
tax credits and tax deductions. All involve a loss to Treasury in exchange for the
furtherance of an important public purpese; all have the merit of avoiding the
pitfall of "excessive entanglement."

LOWER COURT DECISIONS SINCE LEMON AND TILTON

Opponents of tax em..iit legislation cite many lower court decisions that have
been rendered since June 28, 1971, the day before the Supreme Court decided
Lemon v. Kurtzman and Tilton v. Richardson. There is, however, only one decision
that specifically involves the constitutionality of tax credits:, Minnesota Civil
Liberties Union v. State of Minnesota, eecided in July of this year by a State
District Court after a long trial. The court concluded in this case that a Min-
nesota statute that provided tax credits for parents who paid tuition to nonpublic
schools did not violate the First or Fourteenth Amendments to the Federal Con-
stitution. The decision is currently pending on appeal.

The opinion of the Minnesota District Court merits close attention by this
Committee. In particular, we respectfully draw your attention to the following
passage:

"It is federal law that a parent has a constitutional right to determine whether
his child will attend a public school or whether his child will attend a private school,
even if the private school is religious. Pierce v. Society of Sisters, supra. If this
right of choice is to mean anything, the state cannot make it more burdensome for
a parent to send his child to a religious nonpublic school than to a nonreligious
nonpublic school. Such a situation is clearly a denial of the Equal Protection Clause
of the Fourteenth Amendment.. This would be in effect a coerced waiver of one
constitutional right in order to get another. Such a proposition clearly violates
the Equal Protection Clause. It should be noted in this vein that the U.S. Supreme
Court in Wisconsin v. Yoder, supra, held that the Wisconsin compulsory at-
tendance laws were invalid as to Amish children when application of said laws after
the eighth grade would gravely endanger if not destroy the free exercise of the
Amish beliefs of the children."

THE EQUAL PROTECTION CLAUSE AND RACIAL, DISCRIMINATION

The No Establishment Clause is not the only constitutional provision urged
against the tax credit bills pending before this Committee. The Equal Protection
Clause, which forbids racial discrimination in publicly supported education,
is also invoked. This contention, however, is totally without merit. The bills
pending before this Committee are drafted in such a way as to preclude the pay-
ment of tutition to parents who send their children to schools that discriminate
on the basis of race. Tax credits may be claimed only for tuition paid to schools
exempt from taxation under Sections 501(a) and 501(e) (3) of the Internal Revenue
Code. Organizations described in these sections are subject to Rev. Ruling 71-447,
in which the Internal Revenue Service held that a school is not exempt if it dis-
criminates as to race in any of its policies or programs. This ruling, of course, is a
reflection of, and is based on (keen v. Kennedy, 309 F. Sum,. 1127, appeal dis-
missed for want of jurisdiction sub nom. Cannon v. Green, 398 U.S. 956 (1970).
Moreover, the schools under the jurisdiction of the Roman Catholic Church have,
at the request of the Commissioner of Internal Revenue, submitted answers to
IRS questionnaires relating to their policies in these areas. As a result, IRS ruled
in 1971 that schools associated with the Roman Catholic Church arc not involved
in racial discrimination. If the schools should change their policy in this respect,
they would lose their Section 501(e) (3) status and accordingly parents who paid
tuition to those schools would not be eligible for tax credits.

We suggest, however, in conformity with the strong stand that the Roman
Catholic Church has taken against racial discrimination, that the Committee
consider further strengthening the principal bills now before it in order to preclude
any possibility of the extension of tax credits to parents who send their children
to schools that do not meet the standards of the Civil Rights Act of 1964. Appro-
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priate language could easily be incorporated to achieve this result. No dangerof excessive entanglement with religious affairs would result from the addition
of such language. The government would simply be concerned with the racialpolicies of the nonpublic schools, an area in which it already has demonstrateda vital concern..

CoNSTITUT'ONALITY OF THE REFUND FEATURE

All parents have a constitutional right to choose nonpublic schools for theeducation of their children, so long as those schools satisfy the reasonable com-
pulsory education laws of the states. Not all parents, however, can afford to exer-cise that right. Indeed, some parents are so poor that they do not even owe any
federal income tax. As a result, a straight tax credit billone that does not
contain a refund feature for those whose allowable credits are greater than theamount of tax owedwould not assist parents who pay no income tax. Admittedly,this is a small percentage of parents, but they constitute an extremely important
group that must be given the most mature consideration.

We agree with the Honorable George P. Shultz, who, in speaking for the
Administration, observed that efforts should be made "to devise a way that credit
or a comparable benefit can be made to families who pay no income tax." We
must admit, however, that a refundable credit would be in the nature of a grant,and would accordingly raise different constitutional questions than a straighttax credit without a refund feature. Accordingly, if a refund feature is adoptedfor the benefit of the poor, the refund provision should be clearly severable
from the rest of the legislation in the event that it encounters serious constitutionaldifficulties.

In saying this, we by no means concede the unconstitutionality of the refund
feature. We simply recognize the state of flux in the law with respect to the
restrictions that are placed on payments of public funds for educational purposes.In our opinion, special grants for the education o' noor children in nonpublic
schools are certainly constitutional. There is nothir., in Lemon v. Kurtzman. to
the contrary, and it is certain that the No Establishment Clause was not designedto frustrate the freedom of the poor. Appropriate legislation can surely be designed
to aid the poor to send their children to the schools of their conscientious con-
viction. Assistance in this dual context, that is, aid for the poor and aid to imple-
ment religious convictions, stands on high constitutionalground and is not subject
to broad sweeping generalities derived from cases that do not have comparable
factual patterns. Legislation for improving the educational opportunities of thepoor is entitled to the most sympathetic consideration.

Despite the strong and persuasive positions taken by the Court in Allen and
Tilton, and Walz, supra, it is important to draft a statute that will not be con-
stitutionally vulnerable. It is therefore suggested the formula adopted for tax
credit be less than the full tuition. It is also important that there be a ceiling on
the tan credit. Admittedly, this latter recommendation does not have important
constitutional considerations, but it has significant economic implications. It is,
of course, essential that the tax credits do not exceed the cost of secular education,but in the ease of church related schools, this does not present a problem fortuition is not high and the secular content is comparable to that of a publicschool.

The CHAIRMAN. We thank you, sir, for your very fine statement,
and congratulate you on making it.

Are there any questions of His Eminence?
Mr. Burke?
Mr. BURKE. I wish to commend you on your excellent statement.
What are the figures now on the closing of private schools in

and around the archdiocese?
Cardinal Coma. The figures in the present year?
Mr. BURKE. No; projecting the figures during the next 2 or 3 years,

what is the problem you face up to there?
Cardinal COOKE. In the next year or two, the numbers that will

cease to go to the schools, the nonpublic schools in New York, de-pends very, very much on the legislation being considered by this
committee and also by other State assistance that is under
consideration.
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As you know, in New York we have two pieces of legislation right
now affected by court decision and this will necessarily affect our
decisions m the year ahead, or in the next year or two.

We are going to make every effort to try to go ahead but the finan-
ciall burden can become so oppressive that, really, we wouldn't be able
to continue as we have in the past.

With regard to numbers, I would like to ask Monsignor O'Keefe if
he has something to add,

Monsignor O'KEEFE. There are approximately 100 schools in dif-
ficulty and KS of these schools are title I schools recognized as caring
for the underprivileged, All of these schools are marginal. Many were
supported in part by more affluent parishes.

The inner-city scbools do face a problem in the next year or two.
Mr, BURKE. I will ask Bishop McManus to comment on the situa-

tion in and around Chicago.
Bishop McMANUs. We do not envision the wholesale closing of

schools. Our plan is the opposite. We want ID keep all of them open
except in those instances where the consolidation of two schools would
produce better schools. As the cardinal and Monsignor O'Keefe have
said, our success in fulfilling this expectation will depend in large
measure on the voluntary contributions people give to our schools and
their ability to meet escalating tuition rates.

Our plan is to stay open. My appearance here is a plea for supple-
mental Government assistance to what has already been given to the
schools through private investment,

Mr. BuRKE. Thank you.
That is all, Mr. Chairman.
The CHAIRMAN: Mr. Betts?
Mr. BETTS. Your Eminence, I think you have given an excellent

position paper on this subject..
I feel the constitutional problem is going to be one of the big issues

and you have indicated ;oil have your lawyer with you from a New
York law firm. I wonder, for the record, if we might have a brief
statement from him as to the constitutional position that your organi-
zation has taken on this question.

Cardinal CooKE. Mr, Cusack, I am sure, would be pleased to make
a brief comment on that.,

Mr. CusAcx. Yes, Mr. 13, its.
We have studied the !noble's' of the constitutionalit of this kind

of legislation and have eonclud d with a considerable degree of
convietia n that this legistati In would stand up constitu4ionally,

We are impressed by the fact that its primary purpose, effect, and
thrust is to promote quality education, and that it is only in its sec-
ondary effect, that it benehts institutions that have as one of their
functions the promotion or religious principles.

We are also impressed by the fact that the aid is primarily given to
the parents of these children, that the parents and their children are
the immediate and direct beneficiaries, that the aid that flows to the
schools is peripheral and not only peripheral but partial.

In other words, whatever aid would flow would constitute in the
final analysis only a partial assistance toward the total cost of the
entire system, In terms of what seems presently realizable, any
governmental assistance flow ing even indirectly, such assistance would
be a very small part of the total cost,



are very much impressed by the fact that, to our eyes,
we cannot see any real case made out for a contention that there would
be an untoward degree of governmental involvement with the proc-
esses of education in a church-related school.

As we know; under the recent decisions of the U.S. Supreme Court
the Justices have placed great emphasis upon the constitutional im-
permissibility of creating situations where there is excessive entangle-
ment between church and state and we believe in a program such
as tax credits there is virtually no governmental involvement, cer-
tainly no governmental involvement at all in the processes of educa-
tion, Consequently, I think mainly on the basis of these principles
we are personally satisfied that there is not a constitutional problem
with this kind of legislation.

Mr. BErrs. I thank you and appreciate it and I think your state-
ment is very helpful.

CusAcx.. Thank you.
The CHAinmAx, Mrs. Gr's IfithS?
Mrs. GRIFFITHS. I would like to ask Mr. Cusack a question.
A very distinguished member of this committee who supports this

bill said to me the other day he thought it. would be better if, in place
of a flat credit, this were expressed in terms of a percentage, that it
would more ea ily avoid a constitutional argument.

May I ask:, Do you think that would have merit?,
Mr. Ct SACK, I believe it would have merit provided I correctly

understand the suggestion that was made.
I believe that there are in this area two things that would strengthen

the posture of this legislation from a constitutional standpoint
One may be precisely what was suggested; namely, there would

be a definite point to limiting the credit to a percentage of tuition
paid because I think it would thereby manifest a principle that it is
not Government's part to bring about a total underwriting of what
should be primarily a system of voluntary effort, on the part of citizens
to promote a form of education with church-related aspects.

So, I do agree that there should be an added advantage from a
constitutional standpoint to an approach that did not involve total
assistance, whatever the amount of tuition might he. I think, therefore,
it would be preferable to state some percentage and let this percentage
be the maximum amount of tuition which could be taken into account,
for the purpose of a credit.

Mrs. GaiFFITHs. I would like to thank you because you put the
stamp of approval on the judgments of a man on this committee who
I think has remarkable judgment and is a very fine member.

I might say that Paul Kauper, of the University of Michigan Law
School, some years ago pointed out that he felt there was no consti-
tutional conflict in this type of aid. And, in view of the fact he is one
of the better constitutional lawyers and tax lawyers in this country,
he could not be accused of emotionalism. I think his ideas would
carry some weight.,

I do not intend to quarrel with His Eminence but I want to point
out I think the first contrihrtion of the Catholic schools is the fostering
of a sense of values. I think it is really remarkable and I do appreciate
your testimony.
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Cardinal Comm. I agree with your remarks.
The CHAIRMAN. Mr. Byrnes?
Mr. BYRNES. Mrs. Griffiths covered my point.
The CHAtitmax. Mr. Schneebeli?
Mr. SCHNEEBELI. We are glad to have you here, Your Eminence.
There is a further question I would like to ask Mr. Cusack with

respect to the percentage paid.
Included in this is the area where I have a quarrel with this legisla-

tion which is the credit given to parents who send their children to
these expensive eastern prep schools and, if you give a percentage of
tuition paid, if I understand your position, the more you pay the more
your tax privilege and credit.

If you send a child to certain schools, you will pay $4,000. Do I
understand he gets more credit, at 25 percent, say $1,000 a year?

Mr. CUSACK. There are two limitations. There would be an overall
dollar limitation, let's say, for example, $400; so, no matter how much
tuition he paid, whether he paid triple that, the fact of the matter is
that only that first $400 would be eligible for consideration.

The second point would be, at that stage, having fixed the maximum
dollar legislation, there would come into play a percentage which would
further serve to reduce the maximum amount allowed.

Let's assume, for discussion, that that percentage was 50 percent.
Taking your example of a parent who paid $1,400 in tuition, the $1,400,
immediately is reduced by the dollar limitation to $400. The $400
limitation is then reduced to $200 by reason of the percentage
limitation.

Mr. SCHNEEBELL This is an area that troubles me, the private prep
school credit, and I don't know how it will be reconciled but I am glad
there is a limitation along this line. It doesn't reconcile with the poor
miner who saves money to send his son to college.

Your Eminence, I assure you the committee has great respect for
you and your judgment and we are so happy you and your colleagues
came to testify before us.

Cardinal CooKE. Thank you.
The CHAIRMAN. Mr. Carey?
Mr. CAREY. Thank you, Mr. Chairman.
Cardinal Cooke and Bishop McManus, it is a pleasure to welcome

you here.
As neighbors of the archdiocese, living in Brooklyn, we are pleased

to exchange views with our sister diocese.
Cardinal Cooke,yesterday a witness from a very respected organiza-

tion, the AFL-CIO, made some statements I found to be distressing
and unrepresentative of the mass of thinking of many labor organiza-
tion people.

One which disturbed me greatly was repeated in the Washita gton
Post today. It cited the statement by the spokesman of the AFL-CIO,
and said :

"In Washington, early today the bill was denounced by a spokesman
of the AFL-CIO as a virtual invitation to segregationists."

In your statement you pointed out there were moral considerations
and convictions as to why you would not participate in any educational
effort to advance segregation.



599

On a more realistic basis, is it not true that the Catholic school
system and other nonpublic schools are receiving certain aids from
the title I Education Act, such as textbooks? Catholic schools are
now under the Civil Rights Act in terms of nonsegregation?

Cardinal COOKE. Yes, and we are happy to be under that act. All
of our schools have complied with the nonsegregation legislation.

Mr. CAREY. I would like to hear from Mr. Scanlan, a distinguished
attorney from Washington, and a former classmate of mine in our
respected institution in New York.

Mr. SCANLAN. Since we left it.
Mr. CAREY. What would be your view of the suggestion that this

bill extends an invitation to segregationists?
Mr. SCANLAN. As I understand the bill as presently drafted, it

contains limitations that the children can only attend schools that
qualify under 501 (a) and (c) of the Internal Revenue Code. The
Internal Revenue in recent years has been policing that section.

If the schools don't comply, they would lose their tax exemptions,
which is far more serious than a tax credit for some students attending
such schools. I don't think there is any possibility whatsoever of
encouraging segregation.

As you have indicated, we have been used to this for many years
and I think we can say the great majority of the Catholic schools and
Catholic school administrators fpllow it w:vleheartedly and, if they
don't the Internal Revenue could do something about it. I understand
that was the intent of these bills.

It may be that the language in the bill ce.ukl be made more clear
in this regard, but I think the intention is clear. I think the arguments
of the AFL-CIO have no basis in fact.

Mr. CAREY. It is my intention, when the record is concluded, to
ask the AFL-CIO to withdraw or retract that statement.

I am interested in your statement from the United States Catholic
Conference. On page 3, you state:

"Catholic schools render a significant service in educating the poor
and disadvantaged."

One of the concerns I have, as a sponsor of this bill, is whether to
include in this legislation adequate assistance for poor people who
cannot afford quality education because of lack of schools.

In this paragraph, you state: "A research study in Michigan found
more evidence of equality of opportunity in the church-related than
in the public schools."

You do not identify that study. Would it be available?
Cardinal COOKE. I think Bishop McManus can take care to that.
Bishop McMANus. That quotation is drawn from the "Final Report.

of the President's Panel on Nonpublic Education." I think that has
been filed with this committee.

As you know, the President appointed four people to serve on a
panel for 2 years to study the problems of the nonpublic school.; in
this country. The panel's report was filed some 6 or 7 months ago.

The panel relied on extensive research to back up its conclusions.
The reference in the panel report is to a published study, available

from the Government Printing Office, which was clone by Boston Col-
lege. In that study is the panel's statement about the educational op-
portunities available in the nonpublic schools.
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I would be happy to see to it, Mr. Carey, that the particular docu-
ment Is brought. to the attention of the committee.

Mr. CAREY. I would appreciate that.
Further allegations were made by witnesses speaking for various

groups that there is a custom in the nonpublic schools of screening, by
the use of IQ and other means, the more attractive and more advan-
taged pupils.

The second part of your statement indicates that in Chicago this
would not be true, according to the study you have here.

What is the source of that information?
Bishop McMArtus. It is the same document to which I referred. The

Boston College study refers to several so-called fallacies concerning
nonpublic schools. One of the fallacies referred to is that the nonpublic
schools take only bright youngsters and leave the slow learners to the
public schools.

They found, on the basis of their research, that presumption could
not be verified to the extent they were able to study it in several large
cities.

Another fallacy was that the nonpublic schools by their very exist-
ence contribute to increased segregation of the races. Research
showed the very opposite was the case, viz, that nonpublic schools by
holding white people in cities keep them at least in physical proximity
with black people; to that extent, nonpublic schools were contributing
to a continuing pattern of integration in urban areas.

There were several other statements in this study that I think would
be of interest to this committee.

Mr. CAREY. On that same point, the statement was made by a
distinguished educational spokesman of New York City, Mrs. Flor-
ence Fast, that the schools were not closing. To the best of my in-
formation, that statement did not square with the facts as I know
them.

What has been the matter of closing? Have some been due to
consolidation? Could you give us some of the history of the closings?

Cardinal CooKE. We have made every effort to keep the schools
going in the inner city because we feel that is an area of very important
concern for us but the fact is that in the inner city the folks are less
able to help with the tuition so that the costs of an individual school
can be very, very high.

As you know, in the Archdiocese of New York, I appealed to the
404 parishes to pool resources and to share, to help and even after
doing this for 3 years we still are unable to cover the rising costs.

We have in the inner city, with reluctance, allowed schools to go
when we just couldn't possibly continue. Of course, we realize in some
situations that consolidation can be an improvement in quality
education.

We have been trying to work in such a way that people would not,
in a spirit of hopelessness, give up and panic. I think this is your
concern in New York and throughout the country and this type of
legislation you are considering will be a tremendous source of en-
couragement and hope not only to New York City but to all of the
areas of this country and it will encourage people to continue to
sacrifice and make their effort and to make their contribution, their
investment in education.
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The type of help that is looked for is really supplemental to justkeep the nonpublic effort going.
Monsignor O'Keefe, would you lime any comments?
Monsignor O'KEEFE. I think some of the consolidations taking

place reflect the pattern of population in the city which has changed
so much, particularly in Manhattan. We have consolidated a numberof schools but. again, always to economize and to make certain we areusing all of our resources prudently and effectively.

Vie are not, as Mrs. Flast sometimes claims, keeping schools openwith poor management. We are consolidating where we can economize.The diocese is determined to stay in the inner city. The last thing wewill do is to move out but there are mounting difficulties.
Most of our closings have been for the purpose of better use of ourresources.
Mr. CAREY. The effect of this bill, then, would be to assist you inyour mission of attempting to use every resource passible for educa-tional equality for the poor. You will not be able to continue this

mission unless you have some aid?
Cardinal COOKE. Very much so.
Mr. CAREY. Like a shepherd, you have led me to my point. Is the

uncertainty of the schools the real reason why parents are enrolling
their children elsewhere?

Cardinal CookE. I think that is a prime factor. Financial reasons
is very much in there but this whole uncertainty.

You know how parents are. They feel if the youngster won't be
able to continue there, why have him one place and have him shiftlater. They kind of give up hope.

Bishop McM tics. A study was undertaken in Boston on the reasonswhy parents withdrew their children from Catholic schools and sentthem to public schools. There was a relatively small sampling of
about 150 parents. It was interesting to find that about 22 percent ofthe parents withdrew their children because they were doubtful the
schools would last for the duration of their children's schooling.

We find in Chicago that when we ask parents why they are not
sending their children to the first grade in Catholic schools but instead
are putting them in public schools, they say they are hesitant to getthem started in what they regard as it slinky enterprise; they don't
know whether they will be able to weather the financial storm swirling
around them.

I think the point is well taken that a tax credit would be a timelystimulant for the continued investment of private money in thevoluntary enterprise which is the nonpublic schools of the UnitedSt a tes.
The rationale behind tax credits, as I see it, is that it will first afford

reasonable relief to malty middle-income people who are presentlyoverbtirtlened by the tuition they are .paying and second, it nalprovide a powerful incentive for a continuation and an increase of
Investment Of p iersonal funds in a private enterprise.

From what I have been able to study on the history of tax deduc-tions and tax exemptions so wisely worked out by this committee
over the years. I conclude that tax credit would meet the two criteria
of horizontal equity and of stimulation of investment of private moneyin enterprise which serve the public good.

1.1,:: - 3



Mr. CAREY. A number of witnesses from Xe York and national
organizations have cited the findings of the Fleischmann commission
report, which I believe are incomplete. The report, which addresses)
the problem of overall financing of public and nonpublic schools in
New York, has not been adopted by the Regents of New York.

I have read the study and it is my impression that the thesis of the
study is that if nothing is done to aid nonpublic schools, they will
wither away and disappear and we won't have to worry any more
about any financing. Tice report is a sort of recommendation that
they be allowed to continue to budgetary anemia. I would call it
educational euthanasia.

I know the church position with regard to human life, but what is
your reaction to the idea that if nothing is done the schools will wither
away and there won't be a problem of financing?

Cardinal COOKE. I would say of the Fleischmann commission that
the assignment they received was to find ways of helping nonpublic
education in addition to the other studies they were making for the
State and they were to try to find ways of continuing the partnership
between public and nonpublic education.

Instead of coming up with any answers that were of any help,
they came up with recommendations that would, as you say, allow us

to ale gracefully.
I think the Fleischmann commission report was treated by the

legislature in New York in the proper way. It was tiled. I think the
whole approach was very doctrinaire and" I don't think it was any
help in solving the real problem that faced us.

However, Monsignor O'Keefe can speak more extensively of the
Fleischmann commission.

Monsignor O'KEEFE. Basically, they took the evidence and used
it incorrectly in one case.

For instance, the fact we are going to phase out is based on what
they call the high-cost strategy. They said we would be absolutely
bankrupt if we continued our present structures as they arc today;
for instance, that if we had all the faculty and all the buildings but
we only had half the students that we would be bankrupt and our costs
would be exorbitant. But if we only had half the students we would
only have half the faculty and buildings. The facts were misused.

that is the conclusion that got into the Fleischmann study, the
New York City planning study, and in a magazine article that was
presented here the other day. It is not the case.

If we cut our enrollments in half, we will cut faculty in half and
other investments, so we won't bleed to death because of luck of man-
agement, as the Fleischmann report basically alleged.

Mr. CAREY. There has been much talk that the money has been
finding its way into church-related schools. I recall reading in it New
York magazine an extensive review of the financial plight of the arch-
diocese. It was a far-reaching analysis of your structure. You share
something with this committee; are you grappling with a deficit?

Cardinal COOKE. Very much so. But that is the great opportunity of
most dioceses in the country, that they are grappling with a deficit.

Certainly our situation is such that many of the parishes would be
making contributions of between 50 percent and 60 percent of their
total funds to assist the schools and, of course, you couldn't possibly
go much beyond that and still keep the roof on the church, so I think



that this is the situation and I think in the Archdiocese of New York
that burden is such that we are not able to go much further on it.
You can imagine how it would be in the smaller dioceses of thecountry.

Mr. CAREY. Would I be correct in saying that the trend in the
church and in many of the dioceses is toward regular and full public
disclosure of finances?

Monsignor O'KEEFE. Yes; we try to give a consolidated report of
the whole financial situation.

Mr. CAREY. In terms, then, of contending with the notion of en-
tanglement and the use of funds, would there be any real difficulty,
then, for the General Accounting Office, or the Secretary or the
Treasurer to be able to follow these funds to their ultimate use?
Wouldn't it be possible to have accountability without entanglement?

Monsignor O'KEEFE. I believe if it was necessary there would beno
problem because these things are scrutinized very, very well and in the
archdiocese of New York we have a completely separate accounting
system for all of the schools and there would really be no problem in
terms of following the whole picture.

But the beauty of these proposals you have here is that the tax
credit is to the parent and those who wouldn't have the patience to
follow everything the way would like; they don't have to be as
much concerned about that, t, and I think this is why we favor this type
of assistance to the parents because in the long run they are the ones
carrying the burden.

Nit.. CAREY. I won't press the point further. The brief you supplied
us with has an extensive discussion of these points prepared by your
lawyer, I think the committee will be interested in that.

To show my respect for you, 1 will close with a phrase familiar to
you, pax Dominus Yobiscum.

The CHAIRMAN. Mr. Pettis.
Mr. Prim. I wish to welcome von to this committee and I, along

with my colleague from New York, find it a little difficult to under-
stand the press report of the AF1,C10 that any serious consideration
of this concept would lead to discrimination.

I spent 16 years of my own life in a parochial school for my educa-
tion; my children have; and if there exist schools that are non-
diserimmating, they are parochial schools. When I was in the first
grade, they were totally nondiscriminating. There were far more
Chicanos in the school 1 attended in the first and second grades than
in public schools.

The Chicanos, blacks, et, cetera, are more interested, as Mrs.
Griffiths said, in values other than those found in the public schools.

The idea that we are going to a big tax break to sonic of these
people is ridiculous.

I attended the convocation of my daughter's parochial school last
Wednesday. There is only one wealthy family whose children are in
that school of 700 pupils. The others are very moderate to low-income
groups and I am delighted to find this kind of family interest in the
kind of values you find inparochial schools.

Laying aside constitutionalityI can't speak to that as I am not a
lawyerwhether parochial schools, Catholic, Lutheran, whatever, are
discnininating, my experience over a lifetime has been different from
that idea. I don't know where these theories that parochial schools
discriminate and benefit, come from, That has not been my experience.
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Mr, DuxcAN. Mr. Schneebeli commented on a point I think is of
interest to this committee and I think to our other colleagues, that is,
aid to strictly private schools.

I think many of us have some sympathy for aid to parochial schools,
but where a man sends his youngster to a strictly private school of his
own volition, I have some reservation that he should receive assistance
from this legislation.

Cardinal COOKE. I would like Bishop McManus to comment on
that.

Bishop McMANUS. I am afraid, Mr. Duncan, that legislation which
would provide tax credits only for parents who send their children to
church-related nonpublic schools would run into serious constitutional
difficulties. It would involve, as the lawyers tell me, an improper
classification.

The category of school that would probably weather a legal test is
that now set forth in the bills pending before this committee, namely,
nonprofit, nonpublic schools to which parents may send their children
in compliance with the educational laws of the State.

That is pretty much a classic definition of the nonpublic school that
has appeared in legislation previously enacted by Congress.

The legislation before you does provide that high - income families
will incur a reduction in the credit at the rate of a given percentage
point for each thousand dollars over $25,000 a year, or, as the Treasury
recommended, over $18,000 a year. I thit.k we would be inclined to
support this concept.

High-income families, generally the ones who would patronize the
very expensive schools, would have a reduction in their credit in terms
of their excess gross income over a given amount.

I think any. .legislation, Mr. Duncan, that is enacted, always has
some inherent inequity. 'fake medicare. Under medicare, a very rich
man will still have his expenses paid. I don't think that was the intent
of medicare. Medicare was intended to take care of the bulk of the
people who in their old age cannot afford the very expensive cost of
hospital care, Yet, under the law, a wealthy person nifty benefit.

I would not like to see the committee disregard or neglect the needs
of the middle-income people, whom Mr. Pettis described so eloquently,
because a few people in the upper-income brackets might receive an
incidental benefit through the tax credit.

Mr. Dusc.tx., We have a student loan program which has a
ilimitation of $15,000. What would you think if the limitation in

this bill was $15,400?
Bishop McMAxvs. I would hesitate to take a stand on a given

amount.
The legislation before you, as I mentioned, has two ceilings One,

$25,000; and then the recommendation from the administration of
$18,000. I think that the decision on that will require research on
the number of people in these income brackets who actually have
children in nonpublic shcools. That will be necessary in order to cost
out the expense of this bill as it is finally enacted into law.

Mr. DUNCAN. We have had some testimony that this bill would
permit children of people of low income to enter some strictly
private schools but I have a report, a national report, from independ-
ent schools which shows that the range costs runs in the New
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England States from $2,700 to $3,300 for boarding students and in
the southeast $2,000 to $3,200.

Do you really believe many parents of low income would take
advantage of this $200 benefit?

Bishop .McMANcs. To the credit of the independent schools they
hare offered a substantial number of scholarships to children of low-
income families for the purpose of having a student body broadly
representative of the total population

Many of the independent schools are eager to give their pupils
the opportunity to mingle with fellow students from many walks of
life and from many different cultural backgrounds

Mr. DUNCAN. I think I misinterpreted Mr. Biemiller's statement
yesterday. It is my impression he did not infer that the parochial
schools practiced segregation, but that strictly private schools do,
which I agree with him, they do in some places.

I know you do not have a policy of exclusion in Catholic schools
and the other church schools, but aren't you aware of the fact that
strictly private schools do have a selective policy based on scholar-
ship and also the ability to pay? Are you aware of that?

Bishop McMANus. I tun aware that some independent schools have
restrictions on admission. I would say again that the trend in the
independent schools is to try to broaden their enrollment so that
they will not have only the real bright youngsters and only those
from high-income families.

Mr. DUNCAN. I read the other day that when schools opened. let's
say in Tennessee, Nashville, Michigan, and other plaices, the areas
having the most trouble with the busing problem, the private schools
were just jam-packed with applicants and some do not get in.

Don't you think that would tend to indicate toI will separate
parochial from private schools; maybe that is a mistakebut don't
you think some afford a haven for segregation?

Bishop McMANus. There is evidence that in some sections of the
South the so-called white academies have been a haven for those
fleeing from court-imposed integration in public schools.

The Catholic schools, as we said in our statement filed with this
committee, have refused to be party to that kind of operation.

In Alabama, our schools went into the courts to defend our right
to refuse admission to Catholics who were leaving a public school for
no other reason than they wanted to avoid the integrt ed pattern
being put into that school.

The white academies would not qualify for the benefits of the
pending tax credit legislation because they would not meet the
requirements of the present civil rights laws of the United States, nor
would they meet the requirements of the Internal Revenue Service.

Mr. DUNCAN. Wouldn't it be a difficult matter to really prove they
were practicing segregation in some of the private schools where
they have the exclusive right to select or reject a student?

Bishop McMANtrs. I think it probably would.
I repeat again, I would hate to see the abuses that might somehow

be involved in tax credit legislation jeopardize the benefits it would
bring to an overwhelming mass of people.

Mr. DUNCAN. Quoting further from that report, in 1971 I note the
enrollment in coeducational day schools increased by 2.4 percent and
the Catholic schools declined in enrollment 1.1 percent. There is
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some indication more youngsters were going to the strictly private
schools than the Catholic schools.

Would you reach the same conclusion?
They had an increase in the coeducational day schools and a decline

in the Catholic schools?
Bishop McMAxts. I hesitate to answer the question because I am

not immediately aware of the contents of the (torment to which you
refer. I take it that it is a report on the independent schools from the
National Council of Independent Schools to %Well a very few Catholic
schools belong.

On the basis of that, I couldn't draw a conclusion as to whether the
rate of enrollment increase in the independent schools is greatly in
excess of the rate in the Catholic schools as at group.

I think the conclusion I would draw, subject to revision after I
would look at the document, would he that the enrollment in the
nonsectarian private day schools has increased more than has the
enrollment in those Catholic schools which are members of this
association.

Mr. DUNCAN. Thank you very much.
Thank you, Mr. Chairman.
The CHAIRMAN. Mr. Betts?
Mr. BErrs. I would like to pursue the constitutional question from

one other angle.
I understand that the Supreme Court made a point of the fact

that even though the funds are separated out, educational us dis-
tingnished from religious, once those educational funds are used in
parochial schools, part are used for religious education which raises
the whole point, again. It is still difficult to separate them out.

Mr., CUSACK. Yes, Mr, Betts; that was probably true in that series
of cases, in the Lemon and other cases a Web were decided about, a
year and a half ago.

There we were dealing with legislation which involved the making
of grants directly from State governments to schools for the purpose
of subsidizing teachers' salaries, and in that legislationthere were
several laws involved they had written in protective provisions
stating that nothing in this legislation shall permit the teaching of
religion, et cetera, a protective provision along those lines.

Therefore, it became impelling upon the public authorities of those
States, as a method of protecting the moneys which were granted to
the nonpublic schools, to devise ways and means of assuring them-
selves in the final analysis that this legislation was not violated.:

This set in force the whole process of exeressive entanglement of
Government in church-related education. I don't think you have
any of that in the tax credit bill.

Mr. Burrs Do you think the important difference is the distinction
between the grant and the tax creflit?

Mr., ('F$ACK. I think that is a basic conceptual distinction. There
is a basic factual difference in that legislation. The money, in fact,
flowed from the State government to the schools for the purpose of
subsidizing primarily teacher salaries, where as here the money that s
not to the school at all but to the parents by as tax credit and the
money in the hands of the parents is a method of helping him pay
tuition. The relationship between the Government and the entire
process stops there.
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Mr. BETTS. I see.
Thank you very much:
The CHAIRMAN.- Mr. Brotzman.
Mr. BROTZMAN: Malik you, Mr Chairman.
I think this question may have been answeredI was detained

outside the hearing room, but I m anted the panel to be able to respond,
There has been testimony before the committee that the problems

of parochial schools are not really economic ones. I have heard a lot
of testimony the other way, including yours.

Has anybody asked you to respond to the particular testimony
that the problems of parochial schools are noneconomic, Cardinal?

Cardinal CooKE. We touched on it a little bit,
Mr BROTZMAN., Would you respond to that? I think the record

needs your answer on that.
Cardinal CooKE. Certainly among the problems of the Catholic

schools, the financial one is certainly a very, very serious one. There
are other problems, of course. in the school system. I don't know of
any school system that doesn't have problems. whether problems of
personnel, teachers, problems of updating curriculum, problems like
that, In fact, we like to have problems; that is why we are there, to
serve.

I know, of course. that sometimes people say maybe the parents are
not as determined to exercise their freedom of choice in education to
have nonpublic schools. This could be debated back and forth and
-ertairly in a country such as ours, that is again the beauty of the
situation; we can all debate and be good friends.

I know from personal experience in the Arclidioce- of New York,
when a school has to close, that it is one of the moss ifficult assign-
ments a person can have. If you happen to be the archbishop, it would
be a good day to be in Alaska. The feeling of time people is very strong,

Bishop McMAxt-s. The Panel on NOttplibliC Education on which
I served commissioned about a half million dollars worth of research
on the dimensions of the "nonpublic school problem."

The heart of the problem is that for the past 5 years enrollment in
nonpublic schools has been declining at a faster rate than has enroll-
ment ill public schools. The question addressed by the panel was what
interventions may he employed to slow down the declining rate of
enrollment in nonpublic schools. Before answering the question the
panel studied various factors responsible for dwindling enrollment.,

One large factor was the movement of many of the patrons of non-
public schools from city areas where there are schools to suburban
areas where none had been built and would not be built because of the
high cost of construction at the present time.

Another factor was the declining birth rate 5 and 6 years ago winch
was reflected in lower first grade enrollments.

Still another factor was a shift in values; young parents, in partic-
ular, sometimes see many advantages in public schools near their new
suburban ;Junes. They see what taxes they are paying; the public
school is close by, while the Catholic school is far away ; so they make
their decision to send their children to public schools. There are some,
too. who simply prefer a public school over at Catholic school.

Then there is the factor of cost. Higher tuition rates are not causing
people to withdraw their children from Catholic schools but are deter-
ring people from putting their children in them in the first place.



Another factor we discovered in our research was the uncertainty of
our schools' future was deterring people from investing their money
and children in a risky enterprise.

In summary, the nonpublic school crisis or nonpublic school prob-
lem has many facets. To deaccelerate the present rate of declining
enrollment will require many interventions and some of these will
have to be taken by the nonpublic schools, themselves.

Nonpublic schools must recruit students, clarify their objectives,
go in for innovative programs, and make the tuition rates more
within the range of the people to whom they can appeal.

One intervention that we are seeking is tax credits. That will not
solve the whole problem but it will be of much help in our appeals to
parents to continue their investment of personal funds in nonpublic
schools.

Mr. BROTZMAN. I would understand that the other interventions
are taking place, is that correct, so that it we did something like
this it would really be a major contribution towards solving the
problem?

Cardinal COOKE. That is exactly it.
Bishop McMANus. If this committee were to approve tax-credit

legislation and it were enacted by Congress, this would be a declaration
of public policy that this Nation wants the nonpublic schools to con-
tinue. With that kind of commitment from Government, those of us
operating these schools then have a base on which to intensify our
appeals to encourage youngsters to continue in our schools.

MT, BROTZMAN. Thank you very much.
My qu2stion has been answered, and I would like to express my

appreciation for your testimony.
The CHAIRMAN. Any further questions?
If not, we thank you so much, Your Eminence, for coming this

morning and bringing those with you at the table, You hr.ve been
very helpful,

cardinal COOKE. Thank you, Mr. Chairman and memo. rs of the
committee, for the opportunity given to us and also just for the

iexpression of your concern and interest in this area which already
gives us a little bit of encouragement. We hope it is successful.

The CHAIRMAN, Thank you very much.
Our next witness is our colleague from Massachusetts, Mrs. Mar-

garet M. Heckler.

STATEMENT 07 HON. MARGARET M. HECKLER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MASSACHUSETTS

The CHAIRMAN. We are pleased to have you with us. You are
recognized.

Mrs. HECKLER. Thank you, Mr. Chairman.
Mr. Chairman and members of the committee, I appreciate very

much this opportunity to discuss a most pressing and serious issue with
you.

The issue is serious because it basically involves the quality of
education of American children.

The issue is pressing because it borders on crisis and time is running
out,



The Congress has responded to the needs of public elementary and
secondary education in the United States, recognizing that the minds
and characters of American children rank high among national
priorities.

And, yet, public education still wrestles with the problem of rising
costs and enrollment, on the one hand, with rising taxpayer resistance
to increased property tax rates, on the ohter.

Revenue-sharing legislation, written by the extraordinary effort of
this committee, introduces an unknown factor into the situation. It is
not regarded as a substitute for property taxes nor is it designed to
permit communities to lower tax rates. As I understand it, revenue
sharing gives States, counties, cities, and towns additional revenue to
meet their needs while they set about restructuring their tax rates for
better generation of revenue.

Meanwhile, in the background looms the Serrano v. Priest decision
in California which calls into question the use of local property taxes to
finance public education.

So, public education continues problem-ridden despite the efforts of
the Congress and of local communities, themselves.

Now, still another problem moves relentlessly into the picture of
American elementary and secondary education. It is the system of
13,000 nonpublic schools attended by some 4.5 million children.

These schools and these students, an integral part of American
life almost since the founding of the Republic, are experiencing the
very same cost problems of the public education system, but their
revenue well is much nearer to running dry.

In the past 5 years, 1,300 Catholic schools alone have been forced to
close, adding close to half a million more students to the public school
systems of the nation.

Closer to ho ne, in the diocese of Fall River in my congressional
district, 19 parochial schools have had to close during the past 5
years. And this has meant 5,000 more youngsters entering public
schools.

The trend is continuing and is going to accelerate as costs mount
and faculties are depleted. This is affecting primarily Catholic schools
in my district, but the same situation is true of all nonpublic schools
all over the country.

As more and more of these nonpublic schools close, the immediate
effect is going to be an enormous strain on the public system.

In terms of dollars, it has been estimated that if all the nonpublic
schools in the country closed, the cost of public education would
increase by $10 billion. Three billion of that for annual operating
expenses' the remainder for capital improvements to expand facilities.

Consider what this would mean to local tax rates, already inflated,
in communities already hard-pressed to make fiscal ends meet.

To demonstrate the impact, let me cite specific figures in my part
of the country.

In the city of Boston, the new property tax rate this year is $196.70
per $1,000 assessed valuation. If all the nonpublic schools in that
city were to close and the students transfer to public schools, that
tax rate would increase by $20, to $216.70.

In my own congressional district, if the same thing happened, the
property tax rate in the depressed city of Fall River would increase



by $46.20 per $1,000 valuation.; the city of Taunton by $39.70:, the
city of Attleboro by $6.40 per $1.000.

These are cities whose taxpayers are already backed to the wall
in trying to meet the cost of service; and facilities they require for
basic comfortable living. Every additional dollar in taxes ha; the
aspect or a straw on a cannel's back.

Aside from the financial dimensions of the situation, there is the
larger question of the physical effect an additional 4.5 million non-
public school students would have on public school facilities and the
impact their presence would have on the overall quality of education.,

The result, it is safe to say, would constitute nothing short of a
crisis for American education.

Turning from the practical aspect?: of the problem, there is the
recognition of the value of the nonpublic system, itself,

It has produced in the last 150 years countless constructive. pro-
ductive citizens whose collective contribution to this country has
been sizable. It represents the best of the American genius for plura-
lism, a helpful counterweight in the Nation's overall education
system,

To let it die, I submit, would do violence to the public school system.
to the American taxpayer, to the quality of the education generally,
and to the precious American freedom ot choice.,

To let it die so that all children would have to attend public schools
would be to pervert freedom itself,

As a solution, I have proposed, along with the distinguished chair-
man of the committee and the distinguiAhed ranking member of the
minority, as well as other Nliunbers of the House, extending to the

Fparents
of children attending nonpublic schools a credit against the

ederal income tax they must pay.
This credit against their tax liability would equal half the yearly

tuition they pay, or $400, whichever is less.
As it solution, I feel the legislation before this committee is the

right vehicle to resolve the situation we face today. The tax credit
proposed would provide relief which is desperately needed.

It has been estimated this plan would deprive the Federal Treasury
of a;08 million a year. Practically, the loss to the Treasury compares
quite favorably with the $10 billion annual increase that would halve
to be assumed by local taxpayers if the nonpublic system went out of
existence.

And that says nothing about the increased direct Federal assistance
that would be required. Of course, it does not absolve the parents from
continuing to support the public schools with their taxes.

What of the constitutional question? I strongly support the separa-
tion of church and state, And 1 do not believe the Congress shoal
ever knowingly violate the Constitution.

I do believe this tax credit legislation will stand any court test of
constitutionality. It meets the three tests laid down by the Supreme
Court in the well -known ',raiz case involving the tax exemption of
property used for religious purposes.

1 hese tests are that Govemmei t assistance in the form of tax
exemption must be for a public purpose, must have a primary effect
which neither advances nor inhibits religion, and must not result in an
excessive entanglement of Government with religion.



The tuition tax credit proposal meets these tests on the grounds Coat
the relationship is between taw Government and the parents, and not
wit li any religious instit ut

Furthermore, education is a public purpose, as the Court has ruled
in other cases involving textbooks and transportation for private
school children.

Obviously, this committee is faced with a serious dilenuna. We are
at the point of crisis on this issue, and 1 would say frankly speaking.
the constitutionall argunients suggested are not sufficient to warrant
the judgment that Congress shouhl not pass the legislation.

On the economic side of the issue, the crisis is such that we are
threatening not merely the non - public- school system but the quality
of education in general because all children in education throughout
the country will face force' 'sure.

The CHAIRMAN., Thank you.
Mr. Burke?
Mr. BURKE. I wish to commend my colleague, Margaret Heckler,

for her appearance here and the excellent arguments she has presented
to the committee. She is recognized as an expert on constitutional
law and is a delightful person, in addition.,

The CHAIRMAN., Mr., Pettis.
Mr. PErris. Thank you, Mr. Chairman.
1, too, wish to commend our colleague, Mrs. Heckler, for an excellent

statement and for the unique point of view she presented to the
committee this morning:_

The CHAIRMAN. Mr. idrotzman.
Mr. BROTZMAN. Thank you, Mr. Chairman.
I, too, would like to welcome our colleague, the gentlelady from

Massachusetts, and congratulate her on the vast amount of homework
she has (lone for this statement.

I have had opportunity to talk with her on prior occasions, and, as
usual, her testimony was clear, concise, and very helpful to this
commit tee.

The CHAIRMAN, Mr. Duncan?
Mr. DUNCAN. Mr. Chairman, I had the pleasure of serving with

the Congresswoman on the Veterans' Committee, and I know of no
district that receives better representation than her district,

Mr. BURKE (presiding). We thank you for your appearance here
today and the great contribution you have made.

Mrs. IlEeRLER. I wish to thank the members of the committee.
realize you have a (Towle(' schedule, and I appreciate the workload
of this committee., 1 am Tiere because of an enormous personal concern
on this issue. Thank you.

Mr. BURKE. I have been informed that Congressman Larry Winn,
Jr., is next.

STATEMENT OF HON. LARRY WINN, ER., A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF KANSAS

Mr. BURKE. We welcome you to the committee, Congressman.
Mr. WINN. Thank you very much.
Mr. Chairman and members of the committee, I want to take this

opportunity to thank you for this chance to testify about the issue
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of public assistance to private schools. The committee is to be com-
mended for its willingness to consider this most urgent problem at
this time. From the standpoint of your pressing schedules, I will make
my remarks as brief as possible.

In addition, I would like to submit a written statement from the
Kansas Association of Nonpublic Schools.

Mr. BURKE. Without objection, it is so ordered.
(The statement follows:)

STATEMENT OF THE K ANSAS ASSOCIATION OF NON-PUBLIC SCHOOLS

The Kansas Association of Non-Public Schools extends its thanks to the House
Ways and Means Committee and to Kansas Congressman Larry Winn for the
opportunity to submit testimony in support of tax credits for tuition paid by
children attending non-public school.

The Catholic, Lutheran, Episcopalian, Jewish Christian and other independent
schools of Kansas several years ago formed the Kansas Association of Non-Public
Schools at the suggestion of a special committee of the Kansas Legislature in
order to present the problems and the opportunities facing the 97% of non-
public schools in Kansas which it represents.

We come before this Committee fully endorsing the concept of tax credits,
which we feel to be the most effective way for government to lend its support to
the citizen who constitutionally elects to send his child to non-public school.

Most certainly we do not imply a lack of quality in the fine public schools of
our state. We feel we arc partners with them in the education of all the children
of Kansas. Through the years there has been a tradition of mutual help and re-
spect between the public and non-public sectors of education, and we confidently
expect this relationship to continue.

%%That the parents whose children attend non-public schools are asking is an
education for their young boys and girls which is God-centered, in which a sys-
tem of moral and religious values is an integral part of the learning process.
Generations of Kansas parents and dedicated teachers and administrators have
sacrificed their means and abilities to insure this realization.

But now inflation and high cost have severely limited the financial abilities of
our people to adequately carry out their educational programs. We cannot over-
look the compulsory nature of educationa child is required to attend school to
age 16. That a parent elects to enroll his child in a non-public school is a consti-
tutional right, and a right that satisfies the compulsory attendance laws of the
state. But a constitutional right that is economically impossible has a certain
hollowness.

We believe our schools do a great public service in addition to achieving our
objectives. Our children will become citizens and leaders firmly holding to the
moral values and the disciplines that have made this country great. It would be
a public tragedy, not merely a personal one, if non-public education were allowed
to founder because of failure of government to provide some limited measure of
assistance.

We repeat our thanks to Congressmen Winn and the Committee for the privi-
lege of submitting this statement. That Kansas Representatives Roy, a Demo-
crat, and Winn, a Republican, have spoken for the concept for tax credits is
indicative of the non-partisan, honest concern for the well being of the non-
public system of education. Most earnestly we urge the Congress to speedily
enact this legislation.

Mr. WINN. This organization was formed several years ago and
represents 97 percent of the nonpublic schools in Kansas. The associa-
tion represents Catholic, Lutheran, Episcopalian, Jewish, Christian,
and other independent schools.

For a number of years, private schools have faced increasingly
critical financial problems which are forcing some of them to close their
doors. Enrollment in nonpublic schools has declined from 14.3 percent
in 1965 to 10.4 percent in the fall of 1971.

The Catholic archdiocese of Kansas City in Kansas reports, for
example, that in my district, nine of their schools have closed within
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the last 5 years. These closings, coupled with other reductions, have
reduced elementary school enrollment by 30 percent and secondary
school enrollment by 20 percent in our archdiocese schools alone.

Nationwide, this means that in the fall of 1971 about 5 million boys
and girls attended nonpublic elementary and secondary schools. Dur-
inF the same period, enrollment in the public schools increased by 5

President Nixon has estimated that if most or all of the remaining
private schools were to close or turn public, the cost to the public
would be devastating. In 1970, he estimated that the cost to us would
be $4 billion more per year in operations and an initial $5 billion more
needed for facilities.

It is particularly important to note that most of this increase, if not
all, would be borne by the most unfair, archaic, and overworked tax in
this Nation, the property tax. One only needs to look briefly at the
effect education has on the property tax to understand fully the
severity of the problem.

The property tax is the major source of revenue for the support of
public elementary and secondary education in this country. In many
sections of this country, the cost of elementary and secondary educa-
tion accounts for 80 percent of the revenue collected by the property
tax.

Therefore, it is in the public interest to find some system that will
help nonpublic schools survive. If we do not provide some relief, there
is no doubt in my mind that a la, Te majority of private schools will
close during the 1970's. Private ed &cation will again become the exclu-
sive preserve of the rich, and for all practical purpose; a healthy
coTpetitive school system will be eliminated.

What I am proposing today is a system of tax credits to the parents
of children attending private, nonprofit elementary and secondary
schools on a full-time basis. I hasten to add that this may not be the
best way to assist these schools or even the most desirable, but it does
appear to be the only constitutional method by which the 14 ederal
Government can provide assistance within the confines of recent court
decisions.

My recommendations are embodied in H.R. 15689, which I intro-
duced on June 26 and which is currently pendingbefore this committee.
The bill provides that a tax credit would beallowed for each dependent
that qualifies not to exceed the lesser of $400 or 50 percent of the tuition
paid.

I feel that tuition should be the only allowable expense because it is
distinctive and easily identifiable for tax purposes. Most other out-of-
pocket costs of sending children to nonpublic schools are in many
cases out-of-pocket expenses of sending children to public schools.

The tax credit is preferable to granting a tax deduction. Since in-
come tax rate:: impose higher tax rates in the upper income brackets,
the benefits of a deduction are greater for higher income persons.

My proposal is designed basically to help those in the lower and
middl3 tax brackets. Persons in upper income categories would receive
credits on a sliding scale so that those persons least able to afford non-
public education would receive the largest tax benefits.

Some may argue that a tax benefit for tuition paid to private schools
would discriminate against the parents of children attending public
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schools because they inty no tuition and thus would be unable to utilize
these deductions.

I submit to you dint a major principle in our tax law is that a tax ben-
efit is often granted to a taxpayer who is shouldered with or assumes
a special burden, Medical expenses over certain limits are deductible,
as are contributions. If a person buys a ear or a house, the majority of
his taxes and interest on his mortgage payments are deductible. We
receive a personal exemption for each child or other dependent we
support.

'I he number of examples could be multiplied, but the lesson should
be clear: This approai does not discriminate against an individual
who bears no such burden and therefore gets no benefit.

Experts have estimated that such a plan would cost the public less
than one-tenth of the amount that would result, if most of our non-
public schools are forced to close their doors. While the benefits to
families in nonpublic schools are obvious, we must not overlook the
benefits to the Nation as a whole that would result from the passage
of such legislation.

I want to thank the committee for hearing my presentation.
Mr. BURKE. Thank you.
Any questions?
Mr. PEris. I have no questions, but I wish to commend my col-

league not only for his testimony but also for the legislation he has
introduced to the Congress. I think he makes a very good point by
focusing our attention on the fact that we would really be in a dilemma
if all the private and parochial schoolchildren were placed in the
public schools. We would have a national crisis; there is no (ies' ion
about it.

Nlr. Wixx. I thank my colleague.
Mr. DuxcAx. I would like to join in welcoming you to the com-

mittee and ask what would be your view on income limitations for
those who would receive benefits from this legislation.

Mr. WINN. I really have not given too much study to that phase
of it. I think there are several formulas that have been submitted to
the committee and I would have to say that I have faith in the com-
mittee to reach a fair decision.

Ir, Dr NCAN. Thank you very much for your contribution to these
hearings.

M., BURKE. Mr. Brotzman?
Ir., BnozmAx, I just want to welcome our distinguished colleague

to the committee, and I well recall that in the not-too-distant past,
that I visited his district, and lie was calling this problem to my
attention and pointing out how much damage it would do to the edu-
cational process in his district. I want to congratulate him on his
efforts and on the legislation lie has introduced and thank him for his
testimony.

Ir. W INN. Thank YOU. TWO of the schools I pointed out to you in
the low-income areas have since then closed.

Mr. BitarzmAs. 1 recall you mentioned they might close at that
time.

Mr., Wzxx. They have closed. Thank you, Mr. Chairman.,
Mr. BURKE., Congressman, we apt/Mint(' your appearance here

today and thank you very much.



Our next witness is the Honorable Louise Day Hicks, Con!rress-
woman from Massachusetts.

On behalf of the committee. I welcome you as a colleague of mine
from the Commonwealth of Massachusetts. You may identify your-
self and proceed.

STATEMENT OF HON. LOUISE DAY HICKS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MASSACHUSETTS

:Mrs. Illexs. I am Congresswoman Louise Day Hicks from the Ninth
Congressional! District in Massachusetts.

I would like to commend the committee for holding these hearings
which I think are of prime importance to all the children and their
parents across the country.

I should like to speak today in support of the Public and Private
Education Assistance Act of 1972, 11.H. 16141, I support this bill
because it seems to me to represent a balanced, well-thought-cut, and
legal means of solving the pressing financial problems confronting our
Nation's public and private schools.

The schools of America are responsible for the education of over 50
million young people each year. Some 45 million of those children attend
public elementary and secondary schools, but over 5 millionthat
14. about 10 percentattend nonpublic schools. In my own State of
Massachusetts in the fall of 1970, 205,000 children were enrolled in
nonpublic schools-14.9 percent of all enrollments in elementary and
secondary schools in the State.

In the city of Boston, chic ii I represent, over 35,000 children, or 27.1
percent of all children enrolled in school, were enrolled in nonpublic
schools. In Philadelphia. 33.6 percent of the children are enrolled in
nonpublic schools; in Chicago, 27.3 percent. Clearly, the education of
all of America's children cannot be assured without taking into
consideration the needs of this large majority whose parents have
(hose') to enroll them in nonpublic schools. Just es clearly, the edu-
cation of the children in our cities is especially dependent on an
overall solution to the financial problems fared by public and private
schools alike,

These financial problems of course, have multiplied enormously in
the last decade. Expenditures on the public schools of the Nation
have risen 165.3 percent in the last 10 years, while enrollments have
risen only 24.6 percent. Higher teacher salaries, inflation, demands
for better educational services, attempts to improve the educational
opportunities available to the disadvantaged children in our cities and
our rural areas--all these have contributed to a rapidly rising demand
for money for the schools, a demand which the traditional sources of
revenue have been unable to meet.

Local property taxes reina'ai the source of over half the school
revenues in the Nation, and in one community after another those
property taxes have reached untenable levels. The increasing fre-
quency of school budget and bond issue defeats shows that the voters
will no longer tolerate the regressive, unfair property tax as the
source of needed revenue for the schools.

Noma' blie schools have faced many of these same problems. They,
too, have seen their costs rising faster than their sources in income,
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At the same time, their enrollments have actually been falling. It is
estimated that, by 1980, enrollments in all nonpublic schools will fall
to only 54.2 percent of 1970 levels, and enrollments in Catholic schools
will be less than half what they are now.

There are a number of reasons for this enrollment decline, but one
is easy to see: schools have had to raise tuitions to meet increased costs,
and this has made it increasingly difficult for many lower and middle
income Americans to exercise their option of choosing an alternative
to the public schools. I do not believe that the American people will
tolerate the dismantling of the system of public schools which they
have labored so hard to erect, even though we have allowed schools in
many areas to come inexcusably close to bankruptcy, and have actually
seen schools close days, and even weeks, early for lack of funds, to the
detriment of thousands of children.

But unless some way is found to bring relief to our Nation's non-
public schools, it is quite possible that they will cease to exist alto-
gether, at least for the vast majority of Americans who cannot afford
to pay high tuitions to nonpublic schools on top of their tax contribu-
tions to the public schools.

The closing of these private schools would deprive this Nation of
any alternative to the public school system. It would eliminate the
variety and competition which have been an important element of our
success in education. And it would certainly place an intolerable, added
burden on the finances of the public school systems which would have
to absorb the children from closed nonpublic schools. These burdens
would be heaviest precisely in the core city school systems which are
already so near collapse.

The Public and Private Education Assistance Act of 1972 attacks
both sides of our educational finance crisis, and promises to help assure
the health and progress of public and nonpublic schools alike. Title I
of this bill would provide, for the first time, general Federal aid for the
Nation's public elementary and secondary schools. If this act were
fully funded, the Federal Government would reimburse each State
for 10 percent of all non-Federal expenditures in the State on public
education in any year, provided the State was spending at least that
amount in State aid designed to reduce the disparities in financial
resources among local school districts and thereby to equalize the
educational opportunities available to the children all over the State.
This is new Federal money; it would be in addition to Federal funds
now spent on categorical programs which amount to about 7 percent
of all expenditures on the public schools.

The Federal Government would, at last, be assuming its responsi-
bility for assuring that schools across the Nation have adequate funds
to provide an excellent education to their children; at the same time,
it would be helping each State to assure that each local school district
had equal financial resources, in compliance with recent court rulings
which an with Serrano in California.

Title I of this bill would provide a credit of up to $200 against an
individual's income tax for tuition paid to a nonpublic school on be-
half of a dependent child. This ciedit would be granted to the child's
parent, and would not involve an unconstitutional intermingling of
church and state. It would permit the Government to make a sub-
stantial financial contribution to further its legitimate interest in the



education of all children in the Nation. It would provide desperately
needed aid to all nonpublic schools, including those operated by the
Catholic Church. It would return to many less affluent parents a real
choice in determining the type of education that their children will
receive. And it would assure the continuation of the tradition of
private investment in education which has long brought into the
schools people and money which would, in the absence of the non-
public schools, have to be provided by the already overburdened
public elementary and secondary schools..

A tax credit will be of particular advantage to the low- and middle-
income taxpayer. A tax credit which is a direct reduction from income
tax liability provides a greater benefit than an itemized tax deduction.
A deduction benefits higher income groups more than middle-income
groups. For example, a $100 deduction benefits a taxpayer in the 14-
percent tax bracket only $14; whereas a taxpayer in the 70-percent
tax bracket would derive a tax benefit of $70 for a $100 deduction. In
contrast, a tax credit reduces the taxpayer's tax liability $1 for each
$1 of tax credit regardless of his tax bracket.

A tax credit would also enable those taxpayers who do not itemize
their deductions to obtain the deductions since it would be subtracted
from the final tax liability.

Also there are judicial and constitutional limitations on providing
public funds to nonpublic schools. This legislation to provide tax
credits for the expenses of tuition would be wholly permissible.

We cannot permit our nonpublic school to die. Monopoly in educa-
tion stifles innovation and creativity. We must reverse the current
trend. Enactment of this legislation will be a giant step toward achiev-
ing this objective.

Mr. BURKE. Thank .you, Congresswoman.
Are there any questions?
On behalf of the committee, we wish to thank you for your ap-

pearance here today. With your background on the school committee
of Boston and on the Boston City Council you are well acquainted
with the problems of the property taxpayers. I believe you are con-
sidered an expert on this problem and you have made an excellent
statement here today.

I would like to ask you one question. I understand in the city of
Boston approximately 40,000 students are attending private schools.
If these schools close, assuming an average of about 500 students for
each school, that would mean we would have to build about 80 school
buildings in Boston to just house these students who were in private
school, is that correct?

Mrs. HICKS. You are correct, Congressman Burke, and the impact
of the closing of the schools would be so great the city of Boston would
go into bankruptcy. We are having great difficulty meeting the de-
mands of the public schoolchildren in getting a building program into
operation. Actually, the financial impact would be great, and the over-
crowding which now exists in the schools would even be worsened, so
the situation would be critical in a city that is in dire need of having
more aid brought to them.

Mr. /Rms. I heard an unconfirmed rumor that on November 15 the
public schools of Boston will face the possibility of closing, because
1 understand they have borrowed IT to the limit allowed by the law
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and have not sufficient money to run for the rest of the year unless
something is forthcoming.

Nil..., HICKS. Yes. $52 million has been withheld from Boston for
failure to comply with the racial imbalance law, If something. isn't
done immediately, Boston certainly will be in a crisis financially and
educationally,

Mr. BURKE. I understand the property tax rate was announced
the other day; what is the increase in the tax rate per thousand of
assessed value?

Mrs. 111c Ks. $196.70 per thousand. The impact if we close the pri-
vate and parochial schools in Boston, that is the nonpublic schools.,
would he an increase of $20 on the tax rate which would bring it up to
about $216.70. Today that has become unbearable.

Mr, BURKE. What is the unemployment situation in Massachusetts;
7 or s percent?

Mrs. HICKS. Just about one of the highest in the country, Unemploy-
ment is a serious problem in the whole State of Massachusetts.

Mr. BURKE. If the tax rate went up another $20. this would mean
more industries dosing down, higher unemployment, higher welfare,
all kinds of problems that we would be unable to cope with; is that
correct?

Mrs. thefts. Yes. and not only that, but it would also prevent new
businesses from coming into Massachusetts because of the higher tax
rate and new business would produce new jobs. Thus, an increased tax
rate has a many-pronged attack on the finances of Boston caused by
t he closing of parochial and nonpublic schools.

Mr, Br 111:E. This is something we cannot postpone for future years;
it is a problem we face in the immediate times.

Mrs. HICKS. Yes, The -itilittion is very critical in all the great
cities across the country, and I think if Congress does not act on
this, they have done a great disservice to the people, particularly
those living on fixed incomes: It is almost impossible for them to
maintain their homes where we have hind such a low building pro-
gram because of the impounding and freezing of funds by the
President,

This freezing of funds has been reflected in our building program,
and that is why we have to keep many of our enior citizens in the
homes they now own. They will be unable to stay there if the taxes
are increased any further amount.

Mr, BURKE. The committee appreciates your appearance:
Mrs. Mc-Ks., Thank you, Mr. Chairman.
Mr. BURKE. Our next witness is lion. Congressman William J.

Keating. of Ohio.
Mr. BETTS. I would like to welcome our colleague from Ohio. I

notice in looking over his statement he has dwelt on some legal
aspects of this proposal, and 1 would like to inform the committee that
Mr, Keating comes to us with a distinguished career as a common
pleas judge in Hamilton County, Ohio, I am sure with this judicial
experience as a background he will be able to present a statement which
will be immensely beneficial to the committee.

I thank you for your appearance here, Bill.;



STATEMENT OF HON. WILLIAM T. KEATING, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OHIO

Mr. KEATING., Thank you, Congressman Betts. I am grateful for
your remarks.

NIr. Chairman, it is always an honor to appear before this distin-
guished committee. As with other problems that have come before
you, the question of aiding nonpublic schools has reached a crisis
sit mat ion.,

On January 19. 1972,, I introduced legislation that would allow for
a $100 tax credit, for parents who are sending their children to non-
public schools. It, is not my intention today to enter into a debate on

het her the credit should be $100 as in my bill or $200 as in the chair
man's bill but, instead on the principle and the need for immediate
help to save pluralism in our Nation's educational system.

In 1965 there were approximately 6,300,000 students attending
nonpublic schools in grades one through 12. Five years later that
number had dropped to 5.500,000.

In the Cincinnati area that I represent the largest number of
nonpublic schools are associated with the Cincinnati archdiocese.,
During the 1967 school year there were 195 schools in operation with
a total enrollment of 92.125. During the 1971 school year the number
ofschools were down to 177 and the enrollment, down to 75,119.

In the State of Ohio last year, 40,000 students left the nonpublic
school systems. As the office of education estimates that it cost MN
per pupil, the 40,000 students cost the taxpayers of Ohio an additional
$34 million, These additional students strain the already overcrowded
public school system.

As more and more nonpublic schools are forced to close their doors
we face a situation where only the rich will have freedom of choice in
the important matter of their child's education.

Today more school systems are in serious trouble due to financial
problems and overcrowded conditions. Recent court decisions in
Texas and California over the question of property taxes being used
for school financing indicate that the future is going to be difficult,
If the number of nonpublic school students who are forced to enter
the public schools continues to increase. we will only experience
greater difficulties in our public schools. What we need to do is to
revetse the trend and provide diversity and choice in education.

When State legislatures first started to look into the area of assisting
nonpublic schools by supplying transportation and essential materials
there was considerable controversy. But now the need is apparent,
and this was seen in the Ohio legislature when a tax credit bill was
passed without a single vote in opposition., The effectiveness of the
Ohio tax credit bill is still in doubt since the Ohio statute is currently
being reviewed by a Federal court in Ohio. A similar statute in Minne-
sota has been ruled constitutional.

Let me for a moment turn to the legal question that is involved with
this issue., There are those who desirci an early demise to the nonpublic
school system and feel that any assist attire is it major threat to the
public school system and unconstitutional. This view greatly limits
the role that nonpublic education Aotild play our society.; As a
lawyer, former judge, member of the House. Judiciary Committee,
but most important a parent, I do not share this opinion.
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The court decisions in the field have laid down two basic tests for
aid to be constitutional:- One, that the aid is secular in both purpose
and effect; and two, a criteria that was made clear in the decisions of
last fail, excessive entanglement.

The tax credit would be secular in that it would go directly to the
parent, and be for the education of his child. The fact of the matter
is that there is no such thing as Jewish algebra, or Lutheran chemistry,
or Catholic economics. The basic skills that our children receive in
school have nothing to do with sectarian beliefs.

Mr. Chairman, I would like to insert into the record at this point
the cost-per-pupil budget of the Catholic school system in the State
of Ohio. It shows that only 3.41 percent of the total budget was spent
on religious instruction.

Stale of Ohiosecondary schoolsCatholic school system

1. Total instructional
(a) Secular
(b) Religion

Percent
53. S6

O.
3.41

2. Administrative 14. 50
3. Debt services 2. 10
4. Capital expenditures 3. 54
5. Plant operation and maintenance 12. :i4
6. Other operating expenses M9
7. Faculty residence 3. 55
8. Food programs, health services, and transportation 6. 04

There are those who would argue that the mere presence of religious
objects in the school make the education sectarian. Yet if we were to
take this argument to its logical conclusion, no Federal money could
be given to the construction of a home or hospital that aisplays
religious objects. The tax credit legislation does not establish a religion,
but merely makes it possible for any citizen to freely exercise his free
choice of belief.

The other criteria spelled out in the Lemon deeison last fall is
entanglement. The Pennsylvania statute that the court ruled un-
constitutional provided for payment directly to the schools are re-
quired the schools to maintain detailed accounting procedures that
separated the cost of secular and religious expenses. The Rhode Island
statute that the court ruled against provided for payments directly
to the teachers and directed the State Commissioner of Education to
require eligible schools to submit financial data which shows how much
was for religious activity. Rhode Island further forbids teach' rs being
paid under the act to teach religious courses.

The tax credit does not have these entangiements. The cred.t, is
given directly to the parent, and the only requirement for the school
is that they maintain records as always for taxation purposes and that
they meet the antidiscrimination laws of the land.

The President's Commission on School Finance, pointing to the
fact that one in 10 school age youngsters attend nonpublic schools,
recommended the enactment of constitutionally allowable aid to
nonpublic schools.

If one looks at the policies of the nations in the free world, the
overwhelming majority do not cut off funds for the study of secular
subjects in schools where children can also study religion and moral
values.
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Today in England, a substantial proportion of the schools remain
private and are able to continue because of legislation which enables
them to receive public financial support. In France under General
De Gaulle the General Assembly passed legislation to give financial
assistance to private schools. In Germany today, nearly 55 percent
of West German students attend denominational schools. These and
other countries in the free world permit tax dollars to go to non public
schools.

If no action is taken in the United States, there will be a monopoly
in the education field. Whenever there is a monopoly there it usually
a lack of creativity, a lack of innovation, and a lack of excellence.
We cannot allow this to happen in an area of education that is so
importrnt to the future of our Nation.

Tax credit bills that have been introduced in the Congress will not
challenge or destroy the significance of public education. The economic
benefit will improve both the public and nonpublic sectors. As we
search for new methods of school financing. this type of legislation
is necessary and appropriate. It is my hope that this committee will
make the enactment of this legislation a high priority.

I would like to attach to my comments the "Nonpublic Schools
Tuition Costs in Cincinnati and Hamilton County."

Mr. BURKE. Without objection, it is so ordered.
(The document referred to follows:)

NONPUBLIC SCHOOLS TUITION COSTS IN CINCINNATI AND HAMILTON COUNTY

Tuition Lunch and books

Archdiocesan schools in Cincinnati:

Hillsdale'

Country Dar:

Graded . ,,
Grade 12 .

Collor Prefaratory School',
ade

Grade 7 .. .. ........................................
Summit Country DaY School,

Grade'.

Grade17 .

St. Ursula:

Grade? --- .... .... -
Grade 12 -.. - - -

Limbos Academy: Grades 9 to
St. Xavier: Grades 9 to 12 ..... . , ..
Yavneh Day School:

Grade ........

9100 Lunch and books extra.
115 Do.

' Lunch and books included.
I, ..J Do.

I, 250 Do.
1.650 Do.
1,1150 Do.

1,150 Do.
1,675 Do.
1,900 Do.

1,050 Lunch and books extra.
1,075 Do.
I, 20C Do.

MK Do.
490 Do.
NO Do.
650 Do.
600 Do.

6 Do.
75500 Do.

Mr. KEATING.. I thank the committee and the chairman for your
courtesy.

Mr. i3URICE. Any questions? Mr. Pettis?
Mr.. PErrts. No questions, but I would like to commend my col-

league for his statement, and particularly for the logic that he pursues
in this matter of aid by comparing it to other Federal programs.

Mr.. HEATING. Thank you.
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Mr., DUNCAN: I would like to melome you to this committee and
commend you for the great work you ha e done on t his subject ;'

know you have by your statement and by legislation you have
introduced in the Congress, and we thank you for your great contri-
bution to these hearings.

Mr., KEATING. I thank my colleague, Mr., Duncan,
Thank you, gentlemen,
Mr, BURKE. Thank you, Congressman Keating.
Our next witness is Congressman Peter A Pevser from New York.;

STATEMENT OF HON: PETER A. PEYSER, A REPRESENTATIVE IN
CONGRESS FROM 7.HE STATE OF NEW YORK

Mr. PEYSEa. Thank you. I appreciate the opportunity of being
here this morning..

My remarks will be very brief.
In the first place, I am pleased that this bill and the concepts of

it are being discussed: I em on the Education and Labor Committee
and, as this does deal with the area of education, and I realize it is
probably an unusual request, I would hope that the final markup
of this proposed legislation in the Ways and Means Committee, would
include at least some members of the Education Committee, because
basically I support very much what is in this bill.

I particularly support the areas of the Federal Government getting
into, in effect, what is general aid to education because of the situation
dealing with our local property taxpayers. which I am sure has been
well covered here, and the problems they have been living under with
ever-increasing costs of public education,

I am also particularly interested in the aid to nonpublic schools.
In my own area T have seen the situation particularly in the area
of parochial schools closing down.

I have met m ith Sister Eileen Ford, superintendent of schools in
the Archdiocese of New York, and have gone over in some detail
with her the realistic problem of these schools not being able to survive
because of the inability of the parents to pay the ever-increasing costs
of education in those schools.
So the concept of tax credit for these peolhe is something I very

much support.,
There is something 1 do mauler about and hope mill not happen,

going back 10 what is title 1 in this bill, I hope that the program of
vim al aid will not necessarily adversely affect such things as title 1 of
the Elementary and Secondary School Act f 1965 as amended.,
It would be regretful if compensatory legislation and other key
categorical programs mould be lost in the educational system because
;hose arc programs that are of great benefit to all education throughout
this country. It mild certainly be my hope that these programs would
not be eliminated through title I of this bill: I would hope that the
Wins and Menge Committee will consider, %%hen you come to the
markup, as I say, and even if it is in an informal may having members
of the Education and Labor Committee, mho have been involved in
these programs for a number of years, intimately involved with your
committee in the final working out of Ibis bill.
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The financial squeeze which has begun to affect public schools was
first felt several years ago by America's nonpublic schools. And, it is
in this realm that the crisis exists today. From 1066 to 1971, the non-
public-school enrollment declined by 1.6 million students. or 23 per-
cent, while the public school enrollment rose by 5 million and 12
percent.

The American Enterprise Institute has observed : "From all signs.
it appears that we may be facing a demise of most nonpublic school
education in the United States within not too many years . . ."

America needs its nonpublic schools. Educators and government
officials down through the years have warned against a monopolistic
education system. There are only 6.1 million students in nonpublic
elementary, secondary, and private college systems today. Their par-
ents and guardians are having a difficult time keeping them there
because they cannot afford to pay both high taxes for public schools
and the higher tuitions which nonpublic schools must charge.

As a result, private schools are closing at a rate of almost one-a-day.
In the last 2 years, nearly 1,000 nonpublic elementary and secondary
schools closed their doors forever. These nonpublic students usually
transferred to public schools, often adding to overcrowded conditions
there.

I am particularly conscious of the nonpublic school crisis because
more than 27 percent of the student enrollment in my hometown,
Cincinnati. are in parochial and private schools. I am painfully aware

iof the sacrifices which parents are having to make in order to send
their children to schools of their choice, and the penny-tight budgets
under which those schools are laboring.

If the trend continues, President Nixon has said that the added
burden on public fun .4 by 1980 would exceed $4 billion annually to
operate public schools and $5 billion for additional facilities.

You are considering here and I have introduced a bill which would
help keep nonpublic schools open. These proposals would give a tax
credit to parents or guardians of nonpublic school students. Your com-
mittee staff has said the bill you are considering, H.R. 16141, would
cost $584 million in lost taxes per year. Even that, you must admit, is a
much less exp:nsive solution than allowing nonpublic schools to close
and spending $9 billion more annually for public schools to accommo-
date those evicted nonpublic students.

II.R. 16141 offers a tax credit of $200 per elementary.and secondary
student. My bill, which I urge you to consider, would rz a tax credit
of $125 per elementary and secondary student and per college
student.

Of course. the beauty of tax credits is that they apparently do not
violate th: Constitution. They do not constitute a direct payment to
the church school. They are not a subsidy. Neither of these tax credits
is sufficient to pay all of the costs of a non-public-school student. But
I believe that the credit which I propose, small as it is. is sufficient to
encourage and enable most parents to keep their children in the private
and parochial schools.

It appears that the public schools have made the adjustment to a
burgeoning student body. They are mainly dependent, as they should
be. on local and State revenues which pay 90 percent of the school
costs. If public school administrators do not have to accommodate 6.1



million more students. who are now in nonpublic schools, they probably
can manage on their current budgets. Therefore, I ask you to approve
a tax credit of some form, either as I suggest in my bill or as proposed
in H.R. 16141. Saving the nonpublic schools will save the public
Sc)

Mr. BURKE. Are there any questions? Thank you, Mr. Clancy. The
committee appreciates your testimony.

Our next witness is a Member of Congress. the Hon. ,Tack Edwards
of Alabama. We welcome you to the committee, Mr. "Awards, and
we are most interested to hear your testimony.

STATEMENT OF HON. JACK EDWARDS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ALABAMA

Mr. EDWARDS. Mr. Chairman, members of the committee. I am here
today to speak in support of the goals of title II of H.R. 16141, This
part of the bill would give parents of students in nonpublic elemen-
tary and secondaary schools a credit of up to $200 against their income
taxes for tuition paid for their child's education. Aid to nonpublic
schools is a subject of great importance in our Nation today, and I
commend this corinnittee for its efforts in this vital area.

Approximately 5.2 million students in America. or one tenth of
our children, receive their education in private and parochial schools.
Many of these schools are in serious financial straits. Should most of
our nonpublic schools collapse, the result would be an influx of about
5 million students into a public school system already straining at. the
seams in many areas. A bill of $4 to $5 billion would be presented to
the American taxpayer each year to pay for the education of these
students in the public school system. Comparing this increased burden
on the taxpayer to the estimated annual cost of this tax credit plan of
$790 to $070 million, it can be readily seen that the current proposal
is less expensive than the cost of absorbing nonpublic education into
the public system.

Nonpublic schools perform a public service by educating a signifi-
cant portion of American students. Nonpublic schools provide a sti-
mulating diversity to our over-all educational system. These schools
enable the parent and the student to exercise a wider choice in educa-
ional pursuits. They serve as healthy competition for traditional
public education.

Tax benefits are traditionally aimed at one or both of the following:
to make rur system of taxation fairer by recognizing special burdens
or to provide an incentive for actions considered to be in the public
interest. Both of these criteria are met by a tax credit for nonpublic
school tuition. A tax credit may not solve all the problems of non-
public school parents, but it should help significantly.

For these reasons, among others, I strongly support the purpose.
enunciated by title II of II.R. 16141. Schools are our best hope for a
better society. All steps should be taken to preserve an import,nt part
of our educational structure, the nonpublic school.

Mr. &RICE, We thank you, Mr. Edwards, for your statement and
for coming to the committee. Are there any questions of Mr. Edwards
If not, we thank you, sir.
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(hu next Wit lieSS today is 11.011. Henry P. Smith III. our colleague
from the State of New York. If von will identify yourself for the
record, we %vill be glad to recognize you. sir.

STATEMENT OF HON. HENRY P. SMITH III, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEW YORK

Mr., Smrrn. Mr, Chairman. I wish to indirate my support for legis-
lation prewntly pending before your eommittee which would provide
financial assistance for families of childin in private, nonprofit ele-
mentary or secondary schools in the form of tax credits.

We lined our nonpublic schools and they need our assistance. The fi-
isanrial stability and historic right of private schools in this Nation
has become jeopardized in recent years because of the rising costs assfs-
elated with providing quality education. Today, over 5.:2 million sil-
dents aro enrolled inn 1101!pilliiir schools. alsout one out of every 10. In
my own State of New York. nonpublic school, edurate nearly 750moo
pupils in over .2.04)0 schools. If our public school system, which at the
present time is also bells°. pre:-sed finsmially. were to absorb an addi-
tional 7:000 students, the cost to the taxpayers would be at least $2
billion.

1 need not point out further that if the private and parochial schools
%vere to close their doors the economic burdens placed on the public
school systems and local property taxpayers would be unbearable.

I have introduced in the house of Representatives legislation which
would enable us to preserve the right of free choice in the type of edu-
cation our children receive. My bill, H.R. 15355, would allow parents
of children attending any private nonprofit elementary or secondary
school a tax credit for tnitioa costs. The amount of the credit per de-
pendent would be the lesser of 50 percent of the tuition paid or $400.
This form of assistance will be most effective in helping those people
in middle income levels, $7.000 to $15.000. Tax credits, as opposed to
tax deductions, will provide maximum benefits to those who are in
greatest need.

President Nixon's Commission on School Finance in March of this
year issued its final report recommending serious consideration of tax
credits, tax deductions, tuition reimbursements, and other alternatives
for providing assistance to our nonpublic schools. In April, the Presi-
dent's Panel on Nonpublic Education reeommended programs of spe-
cial reductions in Federal income tax for families that Pay nonpublic
school tuitions. The President himself in recognizing the plight of our
nonpublic schools called the tax credit idea "a very naive option."

The time for action is now. Further delays may allow irreparable
damage to our Munition:11 system as each day sees tae closing of one
more of our nonpublic schools. I sun confident that your committee will
recognize the undeniable question of the future of our nonpublic
schools and will recommend immediate assistance.

Thank you.
Mr. Brim. There are no questions. Thank you for your very inter-

esting presentation.
We have with ns today Hon. Mario Biaggi, our colleague from the

State of New York. We are glad yon come to give us your views today.
Please identify yourself for the record and you may proceed.
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STATEMENT OF HON. MARIO BIAGGI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. BIAGGI. Air. Chairman, members of the committee, I am pleased
to have this opportunity to testify in support of my bill. H.R. 16273,
the Public and Private Education Assistance Act of 1972. I am also
pleased to join with the over 130 cosponsors of similar measures in the
I louse.

Our public and private educational systems are severely strapped io
pay their bills. Private schools, particuarly Catholic schools, have been
slowly closing. In the last decade there was a net drop of almost a half
a million children in nonpublic school enrollment. There is no doubt
that this trend will continue.

At the same time, our public school administrators have been hard
pressed to obtain additional funds to educate the millions of new chil-
dren coming into the public school system. During the last decade as
the private school enrollment dipped 8 percent, the public school rolls
went up 23 percent.

In New York City, all our public schools are overcrowded. The city
cannot build schools fast enough to take care of the overload. At the
same time, more and more private. and particularly Catholic, schools
are being forced to does their doors due to high costs of operation.
These children can only go into the public school system.

Moreover. many of the schools (losin their doors in New York are
for poor ehildmi in vvety arras. The chuelieS (in no longer sustain

he costs of educating children.
This bill is more a matter of eipi' y than anything else. It costs over

pee Pi1d to ()Penile Pidie educational systems in our major
cities. This tax credit bill will mean that the taxpayers will 1w edu-
cat in., children for a maximum of $200.

I do not see any conflict between dwell and state here. The tax dol-
las are going to pay for an education. not to build a church. It is far
better that we pay for this educations in this manner than be forced to
assume the additional lanen of the rivatr school children in the
regular school systema laird; i that in eases like New York cannot
men lIe assumed.

Let me ilddreSs myself for a moment to the second major aspect of
this

In eommunities across the country taxpayers are refusing to vote
more money for schools. Their property taxes are already at the
higheq levels and further increases would be m114.91.81. Local ad-

nktrators cannot build new schools. hire new teachers or teach more
children without the additional funds. Mv bill will set aside $2.5 bil-
lion to estai;sh a public education trust fund to help relieve local
property owners of the burden of paying. for public edueat ion.

This will help not only the individual homeowner. but apartment
dwellers m's well. since the real estate taxes on all property is used to
help pay' for public school eminent ion.

Mr. Chairman. there is a glee sense of immediacy here. Our schools
are in a crisis. More emuev i4 needed if We are CM ig to educate our
children properly. Millions of parents are lokine. toward Conzresg
for the much needed relief from rising private school tuition costs and
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already high property taxes. This measure will provide that relief and
respond to the hope of parents everywhere for a better educational
system.

Mr. BURKE. Thank you, Mr. Biaggi. If there are no questions, the
committee appreciates your coming, to us here today.

We are glad to have with us today Hon. Lawrence J. Hogan of
Maryland. Please identify yourself for the record and you may pro-
ceed.

STATEMENT OF HON. LAWRENCE J. HOGAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MARYLAND

Mr. HOG.AN. Mr. Chairman, having introduced a similar bill, I
strongly support the concept of legislation being considered in these
hearings to provide a tax credit to individual:: for educational ex-
penses. Nonpublic schools are having serious fintumal problems. Low-
to middle-income parents are having a difficult tine. meeting the in-
creasing tuition costs of nonpublic schools as high taxes and inflation
continue to make inroads in their earnings.

The President's Panel on Nonpublic Education has reported that
nonpublic school enrollment has been declining at a rate of u percem
a year. In addition to nonreligious private schools, there are of course
many Jewish and Christian school4 who are facing serious financial
problems. For example. Roman Catholic schools, which comprise the
bulk of nonpublic schools, have been forced to dose hundreds of
schools in the face of increasing costs. A major problem facing thesp
schools is their inability to compete with public schools in meeting
the salary demands of lay teachers. Compounding the problem is that
the munber of lay teachers has steadily increased as the number of
members of religious orders engaged in teaching has steadily de-
creased. People of low and middle income who want their children to
have the benefits of religious instruction as well as academic instruc-
tion are finding it next to impossible to meet both the increased tuition
costs of the parochial schools and the ever-increasing property taxes
needed to support public schools. Increasingly, these parents are heiog
forced to shift their children to the public school system. This trend.
if it continues, will seriously aggravate the exL-ring critical situation
faced by public institutions.

We must not allow our nonpublic schools to die. They have been
making an important contribution to American education and to so-
cietyits a whole since the founding of this Nation and play a special

irole in education, especially in our urban areas. In Philadelphia en-
rollment in nonpublic schools represents 33.6 percent of all students,
in New 'York 24.3 percent and in Chicago 27.3 percent. In the inner
city. the nonpublic school is often the only opportunity for quality
education, in addition to the salutary influence it has in the com-
munity. And yet, these schools are probably in the greatest danger of
closing for financial reasons.

In my opinion, Federal tax relief for the individual family is the
best way to help assure the continuance of our private system of
education. It would ease the pressure on the public school system by
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enabling more parents to send their children to nonpublic schools
for the first time or to assure their continuing attendance at such
schools. The use of the tax system to give relief to parents is preferable
to grants and subsidies to the nonpublic schools themselves. Aide
from the constitutional problems such direct aid would involve, there
e mild be no reason for Federal involvement in the educational pro-
grams of the nonpublic sch,ols since the parents, not the schools,
would be the recipients of such benefits. Federal control of the curric-
ulum and activities of the private school, especially the religiously
oriented schools is a situation which must be avoided.

Within the framework of tax relief, I believe the tax credit approach
for all educational expenditures, including trade schools and higher
education. as proposed by my legislation, is the best, option. It is
superior to a tax deduction for two reasons (1) It may be taken even
when the taxpayer does not itemize his deductions, and (2) it provides
a greater benefit to low- and middle-income taxpayers than an itemized
deduction.

My bill would provide a tax credit for educational expenses equal
to the stun of 100 percent of so much of such expenses as does not ex-
(Ted $200; or, 75 percent of so much of such expenses as exceeds $200
but does nor exceed $500; or, 25 percent of so ma of such expenses
as exeeeds 500 but does not exceed $1,500.

under our present tax laws we have numerous examples of allow-
able deductions for private investment to serve the public good. Deduc-
tions for charitable contrib's-ions to religions and educational instil u-
tious are particularly apt. Present tax laws also permit persons who
pay taxes to a State or local government for various purposes to deduct
these taxes on their Federal returns. Businessmen benefit from deduc-
tions for numerous expenses incidental to their activities. Certainly,
payments made by parents for education ought to receive similar
treatment.

Those who criticize the revenue loss involved in this proposal are
shortsighted. if nonpublic schools disappeared from the scene, it is
est imitated that public school operating costs of $:3 to $5 billion annually
would be added to the burden of the taxpayer. It is estimated that the
enactment, of legislation such as my bill, 14595, would result in an
annual revenue loss of $584 million with the bulk of the relief oc-
curring in the middle- income groups. If dollars were the only con-
sideation. these figures would be argument enough for the credit.

Bat dollars are not the only consideration. Americans want to re-
tain the pluralism in our society that has been the hallmark of its demo-
crat is institutions. Our society wants and deserves alternatives to pub-
lie education. This legislation is a major step in assuring that we retain
them in the future. I urge favorable consideration by this committee.

Mr. Thank you for your line statement. Mr. Hogan. Are
there any questions? If not, our thanks to you for coming to the
committee.,

Our next witness today is Hon. James J. Delaney of New York. We
wlcom you to t he eonunittee. Please identify yourself for the recordand you will recognized.



630

STATEMENT OF HON. MMES J. DELANEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. DEIANEY. )Er. Chairman. and members of the committee. I ap-
preciate this opportunity to express my views on legislation which
would enhance and encourage a pluralistic system of education.

This is a matter of vital importance to our Nation, and a prineiple
for which I have been fighting for more than 10 years.

My bill. RR. 105, is very similar to legislation you and other
members of this distinguished committee have introduced. Mr. Chair-
man. It provides a Federal matching payment of 50 percent to the
States to assist in equalizing educational opportunities in public
schools throughout the Nation. Also. it allows a tuition tax credit of up
to $'200 per year with respect to each child attending nonpublic ele-
mentary and secondary schools.

Educational diversity is a significant natural resource. It is vital
to our democratic system of justice. Enactment of my proposal would
help to assure a vigorous competitive system of education in this coun-
try. At the same time it would protect the inalienable rights of all
parents to freely choose the system of instruction they consider best
for their children.

The demise or destruction of the nonpublic school system would do
irreparable harm to the national interest. It is imperative that this be
prevented.

Presently. more than 51A million students are educated in America's
nonpublic elementary and secondary schools.

In my own area, the Catholic school system in New York City alone
educates some 300,000 students. This group of pupils is larger than any
single urban publie school system in the United States. with the excep-
tion of New York City itself. Los Angeles, and Chicago.

In New York State. according to the U.S. Office of Education. some
837.000 students attend nonpublic schools.

It is obvious that the closing of these schools would be a devastating
blow not only to the parents and schools involved. but it would also
impose a tremendous additional burden on all American taxpayers.

Based on the most recent statistics published by the 17.S. Office of
Education, it would cost taxpayers $438.3 million annually to absorb
New York City's Collo lie elementary and secondary school students.

If all nonpublic school students in New York State were plaeed
in the public school system, the estimated yearly cost to the taxpayers
would be approximately $1.141 million.

In the event all nonpublic schools in the Nation were forced to close,
the additional burden on Anwriea's taxpayers would be nearly $5 bil-
lion annually.

It must, be emphasized that these figures are estimates based on the
most recent. available statistics. which are an year or two old. We all
know that costs are rising throughout the economy. The costs of ele-
mentary and secondary education, whether in public or nonpublic
schools, is no exception.



This is borne out by the fact that when I first introduced my tuition
voucher proposal in 1902. the national average most for current expen,
(Nitres per pupil in piddle elementary and secondary selmok was
A-119. For the 1970-71 school year this figure was estimated at $s:is.
This shows a rise of more than 200 percent in 10 years.

however. these figures do not reflect ditteretwes in costs in various
sehool systems throughout the country. Also. they do not take into ac-
count the cost of capital outlays and interest expenses involved in con-
structing the school buildings necessary to teach these students.

It is a well-known fact that nonpublic schools can educate children at
significantly less expense than public schools. Therefore, the eont limed
existence of nonpublic schools works as an effective brake on the rising
costs to taxpayers of public school expenses.

But far more, thd, costs are involved. The overriding principle of
freedomthe underlying basis for our system of governmentis at
stake.

All parents have a eonstitntional right to choose nonpublic schools
for the education of their children, so long as those schools satisfy the
compulsory educational laws of the States. However, not all parent-
call afford to exercise this right.

Citizens who choose education in nonpublic schools are also required
to support public schools with their taxes. They do not seek to be ex-
cused from responsibility to financially support public education.
Rightfully. they do look to the Government for a modicum of assist-
ance to enable them to freely exercise their right to choose the form of
sehooling they prefer.

Our Government. has a long history of assisting citizens to satisfy
their needs and aspirations in many other areas of life. Therefore, it is
is reasonable to expect it to assist those individuals who wish tocarry
out their fundamental right to educate their children in the schools of
their choice.

The modest aid provided by this legislation will help to give full
meaning to this Nation's fundamental emninitent to freedom for all
its citizens. This bill and related measures are not the final answer to
resolving the intensifying crisis in our pluralistic system of education.
However, it is a significant step in the right direction, and I strongly
urge that, a bill along these lines be reported out as quickly as possible
for action by the House.

Mr. Bum . The committee thanks you for giving us your views here
today. If there are no questions, thank you, sir.

The committee record will remain open for receipt of data and
material until the close of business. Friday, September 15, 1072.

The committee now stands adjourned to meet at 10 a.m., Monday
for executive session, and the members of the committee will be
informed about the precise subject matter prior to that time,

The committee stands adjourned until 10 a.m. Monday morning.
(Whereupon, at 12:15 p.m., the committee adjourned the public

hearings.)

(The following material was supplied to the committee for inclusion
in the record :)
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U.S. Coat misstox ox etvn. Ricirrs,
Washington, D.C., Septenber 6, 1972.

Hon. WILBUR MILLS.
Chairman, Committee on Ways and Means, house of Representatives,
Washington, D.C.

DEAR Mn. Cumumax :: I am submitting the enclosed statement on H.R. 16141
with accompat*iug exhibits on behalf of the United States Commission on
Civil Rights.

The principal concern of the Commission is that H.R. 16141 contain strong
protections aptinst discrimination in the use of Federal financial assistance made
available in Title I and prohibit tax credits to individuals paying tuition to
racially segregated private schools. The Commission's statement also reviews
the record of the Internal Revenue Service in enforcing the decree and policy
of the Gran v, Kennedy and Green v. Connally decisions prohibiting tax exempt
status to private segregated schools. The Commissbm recommends that the HIS'
compliance review responsibilities be tarred over to the Secretary of Health.
Education. and Welfare, who upon ascertaining that a private school was racially
segregated. would certify that fact to the Commissioner of Internal Revenue who
would then take action to withdraw the tax exempt status of the school. We feel
that this allocation of responsibility would relieve the IRS of an additional
enforcement burden and place the responsibility in a Department which possesses
both expertise and resources with which to make the necessary compliance
reviews.

I hope the statement and accompanying materials will be of use to yoor
committee and staff in studying H.R. 16141. Thank you for receiving it.

Sincerely.
Jost A. Dimas.

Staff Director.
Enclosures.

STATEMENT OF HON. :lows A. BURGS. STAFF DIRECTOR, U.S. COMMISSION ON
CIVIL RIGHTS

Mr. Chairman. I am John A. Bergs. Staff Director of the Milted Staff Com-
m' ion on Civil Rights. I wish to thank you for this opportunity to present the
I 'on,mission's views on H.R. 16(41, the "Public and Private Education Assistance
Act of 1972."

The Commission on Civil Rights has completed this summer a new study on
issues of disparities in school finances a problem which 11.11. 16141 attempts
to remedy through a formula providing Federal financial assistance for State
school equalization payments. This study. which was conceived as the fourth
report in our series on Mexican American Education. is limited to the sehool
linattee system in the State of Texas. It is supplemented. however. by an exten-
sive review and analysis of the legal and constitutional issues involved in
equalization of school finance systems. I would like to offer advance copies of
the study and the legal analysis to the Committee for its further study and use.

The Commission is not prepared at this time to offer specific criticisms of the
formula developed in H.R. 19141 for Federal assistance for State equalization
to:0 meats. It is enough to say at this time that our studies so far have indicated
to us that there are many unanswered questions in this field. For example. will
this formula discourage States from increasing their total expenditures for
public education? What encouragement is provided to equalize public education
expenditures among the States? How are States to establish an equitable prop-
erty assessment system which will accurately measure the relative wealth of
school districts? Will such a formula tend to benefit or penalize minority group
children or will the results for them be neutral? Should equalization consider
the relatively greater educational needs of disadvantaged children? Should
equalization also take into consideration the heavy tax burden on cities to pro-
vide for other services than education? I am not sure that we know the answers
to questions of this nature. Therefore, the Commission not only urges more
consideration of these problems, but we plan to devote a portion of our staff
resources to studying them this fall and winter.

Our immediate concern is that whatever form the legislation proposed in
H.R. 16141 takes. that there be adequate assurances and protections against
discrimination on tne basis of race, color, religion, national origin and sex.
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While I inn pleased to note that, Title I does contain a specific prohibitionagainst discrimination in Section 106. we do have several speeific commentsto offer.
Section 106 (a 1 prohibits discrimination in programs funded in whole or in partwith funds made available under this title.
it should be clearly understood that this nondiscrimination provision is notLimited solely to programs actually funded with Federal monies. Since the finan-cial assistance provided to State equalization payments will benefit the entirespectrum of State and local educational programs, it follows that the State'mast assure inaidiscrimination in all its educational activities.Section 109i requires that the Secretary of Health. Education. and WelfareNita!! notify the Governor of a State found to be in noncompliance of that factand await a reasonable length of time before undertaking corrective action.It is our view that it is unnecessary and inconsistent with existing Federalcivil rights enforcement policy to require through legislation that Le Secretarynotify the Governor of a State in writing of noncompliance with Section 106.In addition, I would like to point out that the hill takes a vigorous approachin Section 105 to protect against misuse of funds made available through II.R.16141: whereas. in Section 106, a conciliatory approach is adopted in enforcing

the nondiscrimination requirement. While I am not going so far as to urge thatSection 106 conform to the approach in Section 105, I wish to emphasize that theabuse of racial discrimination in federally assisted programs is far more damag-ing to society and to the affected minority groups than any conceivable fiscalAnew by State departments of education. The Federal Government always cansue to recover stolen or misappropriated monies, it cannot restore au education-ally damaged child to its proper status in society or ever compensate a minoritychild for denial of his or her constitutional rights.

TITLE II---PRIVATE EDUCATION'

Title II of II.R. 10141 provides for a credit against au individual s income taxfor tuition paid by the taxpayer to "any private nonprofit elementary or sec-ondary school" for a dependent. The amount of the tax credit is limited to thelesser of either the tuition paid or $200. The bill states that for the purposes ofGm Title a private nonprofit, elementary or secondary school means an educa-Ilona' institution which is described iu sections 501 (c) (3) and 170(b) (1) (A)(ii) of the Internal Revenue Code of 1954 and which is exempt from tax undersection 501(a) of the Code.
The Commission on Civil Rights is concerned with this provision of the "Pub-lic and Private Assistance Act of 1972." We have considerable doubt concerningthe propriety of such an enormous level of Federal support to private schoolsshools which tend to serve rather limited and distinct religious and economicclasses of our populationwhen such support will almost certainly limit theamount of Federal support extended in the future to the public schools. The re-sult may be an erosion of local and State support for public schools to theirreparable damage to the education of all poor and minority group children.Our immediate concern, however, is that the granting of tax credits for tuitionpayments to private schools may encourage and support the establishment andmaintenance of ptivate segregated academies.
The Commission on Civil Rights first investigated the creation and spread ofsegregated private schools and their impact on public school desegregation inour 1967 report on Southern School Deacfiregotion 1966-67, a copy of which Iwould like to provide for the Committee's files at this time.
Segregated private schools spread through the South in the 1960's followingthe beginning of effective implementation of the 11154 Brown decision. These socalled ''private" schools generally received substantial State support. Often theState or local school district sold or donated land, buildings, buses, text booksand other school equipment to the private schools. Farthermore, eight of theSouthern States adopted schemes of State grants for tuition payments to privateschools in a further effort to frustrate the implementation of desegregation. Income States these grants were made to the parents of students choosing to attendthe private schools themselves. The discriminatory purpose of these enactmentswas often quite cheer. In some instances the tuition grant legislation was passedin connection with school, closing laws or laws repealing compulsory school at-tendance. In other instances tuition grants were made available to parents xv.iodid not wish to send their children to desegregated schools. For example, in
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North Carolina funds were made available to every child who was "assigned to
a public school attended by a child of another race against the wishes of hie-
parent or guardian."

Our 1967 report contained this specific finding with regard to segregated
aeademies:

"Many private segregated schools attended exelusively by white stmlents have
been established it the Smith in response to public school desegregation In smug
districts such schools ',five drained from the public schools most or all of the
white students and many Alike faculty members. Under the Internoi Revenue
('ode of 1934. institutions organized and operated (exelusively for charitable pur-
poses and not for private benefit are exempt from paying income taxes and con
tributors to these institutions are entitled to deduct contributions. within certain
limits. from their taxable income. Some raeially segregated private selheds have
been approved by the Internal Revenue Service for the receipt of these tax bene-
fits. while others have applications for these benefits pending before the Internal
Revenue Service."

It is this latter issuethe role of the Federal tax laws and their interpreto
tion and enforcement by the Internal Revenue S(ervieethat is our primary
concern.

We are pleased to note that H.R. 16141 by incorporating the Internal Revenue
Code's definitions of tax exempt institutions whose tuition charges qualify for
tax credits has thereby incorporated the interpretations given those sections lo,
a three-judge Federal onrt in the eases of Green v. Kennedy awl Grin v,efas.
natty a development in the law which occurred in part because of the Commis.
sions 1967 report.

Mr. Chairman, the Internal Revenue Code. as interpreted by Green v. Cfmnally.
does not permit tax exempt status or ti.e deduction of charitable contributions to
segregated private schools. The court based its holding on its reading of the
Code in light of the public policy against mein! disrionination In education. It
strongly indiented, however, that if it were not able to Inane its holding oa this
.-otatutory interpretation it would have been compelled to find that Federal slip-
port for private segregated schools through tax benefits was unconstitutional.

As the court stated in its (earlier decision :
"flue Federal Government is not constitutionally free to frustrate the only con-

stitntionally permissable state policy, of the unitary St'11.101 syst(em, by providing
Government support for endeavors to continue tinder private anspieies the kind
of racially segregated dual school system that the state formerly supported."

Further, althmigh the specific order is !hulled to Mississippi, the court clearly
indicated the applicability of the principles of its decree to private schools
throughout the Nation. The court stated:

"To obviate any possible confusion the mini is not to be misunderstood 103 lay=
ing down a special rule for schools located in Mississit ni. The underlying princi-
ple is broader, and is applicable to schools outside Mississippi Ith the .4:inie (or
similar badge of doubt. . . "

The court continued:
"The Service would be within itz authority in including similar requirements

for all schools of the nation."
Unfortunately, the court's reliance on the good faith efforts of the Interned

Revenue Service to implement the decree nationwide has proved to be iminsti-
fled. The Commission on Civil Rights has found that in many cases the IRS is
loot fully carrying out what we believe are its obligations under the Green order.

In (ir pnblication The Federal Civil Right* Infareement Effrirt:- One Year
Later of November 1971 which I will submit for your consideration, the Com-
mission noted that the IRS in a Revenue ruling interprets a racially nondiserim
inntory policy for private schools to mean that :

the whiol admits students of any race to all the rights. privileges. Toro-
grains. and activities generally aceorded or made available to students at that
shool and that the school does not discriminate on the basic of race in admini-
tration of its elncational policies, admissions policies. scholarship and loan pm.
grains. and athletic and other schooladministered programs."

This interpretation by IRS does not encompass nondiscrimination in teacher
mill°, malt The Green decree required the IRS to collect mein) data on the foe-
'thy not :.(lininistrative personnel of private academies in Mississippi. The 1115.
however, insisted that this data is only to be used to deterinine whether the
academies discriminate as to students.
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The Sen.:ec further awns] that no publi isiiwy required it to consider private
sehools' employment practices since employment practices of educatitmaI in4itn-
tioks mere excteded from the voverago of Title VII of the Civil Rights, Act of
1!u1-1 This reason, II Web was questionable lll the first 'slave. rune is MugAll Or the recent amendments to Title VII to include educational institutionsin the Equal Enipleyment tIpportunities Enforetanent Act of 1972. Ferthermore,th I its 1,,e.1(100 ignores lie fart that the Department of Health. Education. andWeave for yeas has prohibited fatality diseriminat len in public st Mods ender
1 ilk 1 I of the s t,

belie) es the Green order does not os:tanst the en,fon :lined fenetior of the Service, IRS lu.s not required that selesis oatsidek-is-appi ulmit inftnatrat ion the court ord red be otained from Mi,,se,sippi-milt ss IS a reason to doubt the genii faith of a seheen. tietiaationof emett.eremitutory plicy and an exam:milieu is vetelucted.
/lily require-. stilooe.. outside Mississn;pi to submit a statoment iii lli-ei hot her the 4 etr. elmsion polities :a lives are atintikrimina-t,ry l and. if so. to jildit ativ him ibis ha,

but the-c. -4atements
not a( eomeabied by spe,itie slat ist teal data.I am sorry to report that the IRS and the Treasury Department have not im-proved their enforcement efforts since our 1971 report. In July of this year,Fat ht r Ilesburgh. Chairun of the Commission, wrote to the Seem. ary e theasury coneetnittg the littetual Itt venue Services enforcement of its 'Kith y ontio.erimination in nonpublic schools. 'Ile Secretary m11411144:I

-There has been HO change in the IRS policy it ithin the last nine months a ilkreg.0 rd its i'cii agai 1st racial discrimination in private nonprofit :it testis.nip I as ha, not attered it., decision to exclude teacher employment froie
racially nondiserintinatory requirements

-1 twee has been no da ision to expand the ty of enforcement prog,rant re-'mired in the Get cu v, row:idly ease to st-ttes other than Mississippi."At the. point 1 mould like to submit the 1 spo,e of Secret-try Shultz to Chair-man Ile.leireh as NS en as the coplete file of cur .,.ondence between the C1/111..Illi:sql1m and the IRS and 'Creasury dating Intel to Dill'. This record is ne.7e.,arysaiipert our reeenutiendatitms it respect 'o Title II of II.R. Vitt 1.1s 1 indicated eartier the :a.ovislons of tilt Intel al Revenue Code which areret'errtst to iu Title 11 of 11.11. de e,, permit the granting of tax creditsfor tuititm tia3ment, to segregated private Slill/OL, Rut in light of the IRS'sfailure to t nforte this prohibition, the Comutission fe:Y5 that specific enforcementino% isions must be in the Title. These provisions should explicitlyrequ:re the IRS to collect information in all States, including a racial breakdownof students attending and applying to the private sooi the dispsition of avileolio wieder...hip and 14111I1 funds, and a rae:al breakdown of familty and adminis-trative staff. In addition, the provision should require that each school pnblit ireits racially nondiscrintinmory policy.
1 would also like to suggest tl: t the field review and other enforcement ofthese prim Mons be given to the Department of Health, Education, and Welfare.That Departmetit posse...es the expertise and persornel to determine whether aschool actually is segregated or not; the Secretary could certify to theemninks'otter of the Internal Revenue ,ervice that he has found a private schoolto he 11x rating on a segregated bash tolation of the law.. Upon receipt of:quit a retitieetion. the Commissioner would withdravi the tax exempt statusof the lestitution end thereby under the terms of Title II not, grant tax creditsfor tuition payments to such institutions. The adoption of quell it proce,lore, webelieve. tuuld relieve the Service of an enforeemnt burden while at tilt sametime strengthening the overall enforcementeffort.

Cl/Nel.L.SDK`t

lu seminary. the Veminission expresses no view on the ettnalization paymentspro Idol in '1 ille 1, other than to note' the reservation that Congress might wishto postpone action until t' a Supreme Court has spoken on the school financeequalization question and established stitudards in this area. The nondicritnina-tiuu provIsiOns of Section 106 should be made consistent with exist-ing Federal civil rights enformanent polities :Ind laws. Lastly, we feel that indem of the live year reeord of non-enforeemet by the Internal Revenue Service13 Mt respect to segregated private schools, the Congress should specifically.quire evenhanded and effective ettforeement of the Code ns Interpreted by the
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coot t in i Gr« decsions in all Stales. not just in Nlissi.sippi. and Place the'Ii t,ibi t y for emni)1 lance re\ low in the Department of ilealtb Education,a lot )Welfare.

1I:C1:1,:l'RY or Tut: TasAsray.
Wash tay too , D.C., August 15, 1972.

111.1 . Tiiinmoli1, M.
('hOridon. ri»ntnissiwt on Civil Right's,
11'0%it 'nylon. D.C.

MAI/ 11111 m 1ii:h111 HMI : This is in response to your letter dated July 3. 1972.in %%Ishii loll ask that ne provide you with information on Wevant action taken
by this agency to enforce its civil rights efforts. Your request is directed speeiti-
caIly to the enfornaent of the Internal Revenue Service ( IRS) policy on dis-
eriminntion by nonimblic schools. Under this policy a school that has not eqab-HAIN' a ringally nondiscriminatory policy as to students will not be recognized
os exempt from Fe(leral income taxes

Revenue Ruling 71-447 defines "a racially nondiscriminatory policy as tostudents" as meaning that ''the school admits students of any race to all the
rights. privileges. programs and activities generally accorded or made available
to students at that school and that the school does not discriminate on the basis
of race in administering its educational policies, admissions policies, scholarship
and loan programs, and athletic and other school-administered programs." The
term "nonpublic schools" as you used it in your letter is .(nistrued to mean privatenonprofit schools.

Your first question asks for a description of the organizational structure createdto enforce the IRS policy o racial nondiscrimination by soca( schools, indicatingthe loom and degree of authority and responsibility of ear'! :totThe organizational structure for administering exempt organizations pro-visions of the Internal Revenue ('ode is reflected in the attached chart (Attach-ment 1 s. The enforeem .tt of the IRS policy on racial discrimination by privatenonprofit schools is handled within the existing organizational structure estalshod for the exempt organizations program. No special organization was set upto handle private nonprofit school eases. The field enforcement program is tinderLe Jurisdiction of the Office of the Assistant Commissioner (Compliance) whichhas An Exempt Organivitions Examination Branch within its Audit Divisionthat 'slam, implements, and evaluates nationwide programs for the examinationof e.iempt organizations' returns and records. This Branch issues proceduralmat, rial required for the execution of exempt organizations examinations andre. hews revenue agent reports for quality and uniformity of exempt organhationsexaminations.
This Branch maintains close communication and . ison with the Office of!he Assistant Commissioner (Technical) on exempt organizations matters. The

actual field operations are centralized in 16 key districts identified in the NewsRelease dated Jannary 29. 1970. attached (Attachment 2). Key districts processapplications for recognition of exemption. conduct examinations of exempt orga-nizatios. and make appropriate recommendations as to the exempt status andthe advance assurance of deductibility of contributions.
Within the Office of the Assistant Commissioner (Technical), there is theExempt Organizations Branch which has Jurisdiction over substantive questionsrelating to the program. This I'-anelt drafts Revenue Procedures and RevenueRulings relatim. to exempt organizations matters, processes complex applications

for recognition of exemption referred to it from the key districts. reviews recom-mendations made by the key districts, and furnishes technical advice to thosedistriess relative to specifically identified problem areas or cases.
You tItett ask for the current number of full-time. professional staff withinIRS who devote more than half their time to enforcement of the policy concerning

racial discrimination by private nonprofit schools and to provide the total man-hours spent in FY 1972 by the staff implementing this policy,The IRS does not have a designated full-time, professional staff speciflealblassigned to the enforcement of this policy. The man-hours expended in such en-foreement are set out below.
Field personnel expended 9.354 man-hours and National Office personnel

11.275 man-hours during FY 1072 in conducting surveys of the admissions policy41 all private nonprofit schools that held favorable tax exemption rulings infield examinations of certain schools, in processing applications for recognitionof exemption and other related work. FY 1972 man-hours broken down byRegions and the National Office am as follows :
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Regions f man how
Southwest 99s
Mido est 1, 123'putrid
Mid-Atlantic ". 072North-Atlantic i. tareWestern 729Southeast 1. 907

Total
National office 11. 27S

Grand total "0.0;2
Your next two glestions ask for the budget identifying actual and proposed

expenditures, for FY 1972. FY 1973. and FY 1974, to enforce the IRS chit lightspolicies specifically identifying amounts allocated and/or expended for the
enforcement of the policy concerning discrimination in private moilm)111 schools.We regret that we are unable to answer these questions since the Internal
Revenue Service budget does not provide a specific line item for these purpo.ies.

You then ask for a description of any formal or informal procedure established
to insure that (1) Federal tax exemption letters are not issued to or retained
by racially or ethnically discriminatory private nonprofit schools and (2) chan-
t:11de contributims are not claimed for income tax purposes by person:.
Wing. to racially discriminatory private nonprofit schools. You ii.so ask for
details on any group rulings concerning compliance with the IRS polio on
racial discrimination in private nonprofit schools.

Following the IRS policy announcement mt July 10. 1970. guidelines were
issued to IRS people for processing applications of private nonprofit sellouts for
recognition of exemption. These instructions apply both to the processing of
applications both by the National and Distriet oflico,4 ii d provide that the only
private nonprofit school applications on which key districts should issue deterink
nation letters recognizing exemption are those in which there is sufficient infor-
mation to establish clearly that the institution does not and will not diseraninate
-gainst applicants on the basis of race.

Where a school cannot clearly establish an ongoing bona fide nondiscrimina-
tory policy as to students. it must take affirmative steps to demonstrate its
willingness and intention to so operate in the future to qualify for exempt status.
In such latter cases a school must

(a) provide by charter, bylaws, or resolution of the governing body that it
will not discriminate apinst applicants and students on the basis of race : and

(b) Iniblimze. In a manner calculated to make known to all segments of the
community it serves. the fact that it dot < not discriminate on the basis of race.

A showing that the school is actually integrated. i.e.. that it does in fact love
a no .thingful number of students from racial glorifies enrolled is evidentiary
of a racially nondiscriminatory adotissiona However, a nondi..eriminalory
admissions policy will not in itself be conclusive that a school has established
a nondiscriminatory policy us to Rtudentx as defined above, as the latter requires
that the school show also that it offers equal opportunity for admission to all the
rights and privileges accorded to all students.

For FY 1972, various directives regarding agent programs and objectives were
issued. They provide for the examination ci* emirate nonprofit institutions rec
ognized as exempt under Section 501 (e) (3) of the Internal Revenue ('ode. null
that these examinations should receive a high priority in planning and eXeca-
Hon. Further, telegraphic instructions were issued requiring key distrets an-
nually to examine a specified number of the total private nonprofit schools as
identified in the private nonprofit schools sure, y wl ether or not there were
env complaints with regard to such schools. These telegraphic instructions also
required the immediate identification and assignment for examination of at least
10 schools in each key district. The private nonprofit schools examined as a result
of these instructions are referred to in the answer to your question number S.

With regard to your question concerning charitable ontributions elnimed forincome tax purposes. IRS procethires are fully covered in Revenue Procedure
65-17. a ropy of which is provided (Attnehment 31 Under this procedure advance
assurance of deductibility of contributions to a school may be suspended if avail-able facts and evidence clearly raised serious doubts emus .ning the continued
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qualifications of the school as an e.empt entity and in the imittilm of the Di. -.
trict Director there should be public lattice of this uncertainty t :' potential
contributors.

With regard to group rulings. questionnaires were mailed to all churches and
other religions organizations recognized as exempt from Federal income tax by
group rulings that might include as subordinate units private nonprofit schools

ithin the scope of such rulings. A copy of the questionnaire is attached (Attach-
ment 4 1. Inasmuch as the responses are currently being evaluated, we are tumble
to furnish details at this time. However. where it is (dearly shown that a sub-
ordinate private nonprofit school conforms to the IRS policy of racial
discrimination, affirmations of the exemption ruling are homed. In instances
of nonconformance with the announced 'Honey. act' will be taken to seek
voluntary compliance. In the absence of such oomph:wee. the IRS will take the
appropriate steps based npon all the facts and circninstanees of a given ease

remme the school from the umbrella of exemption afforded by the parent's
ruling let ter.

Your sixth question asks for a list of all private nonprofit schools against
wide!' written complaints of discrimination have bell] made since October 1971.,
It also asks for copies of three complaint investigations, two of which were co n

in the Southeast. It further asks for a listing of any changes in the dis-
position of the complaints listed in Appendix VI of the letter dated October 19,
1971. from Charie4 E. Walker. Acting Secretary of the Treasnry, to John A.
Huge.. tins Staff Director, U.S. Commission on Ci%ii ItIghts,

A list of private nonprofit school~ etateerniag which written rempla hits of dis-
criminathm have been made since eletobr 1971 is attached !Attachment :it,

conadaints were received whieh initiated examination,. of ;hew three
exeminations. two were eonduted and cisintieted by the soot hea,t Itegiim
"No Change Reports" are attached (Attachment lit. Tie. 4:,141`r ri1111pIa int was
meek ed in the :Midwest Region and is presently wider itivest;gatiom. we
are nimble to provide the third report at this time.

The changes in the disposith n of 1114. complailas -bed in the a common-
time d Apt endix Vi are -ct tort m by Iit ( AG admen! 70,

our next question .4-1:s for a list of :1i priva:e nimpr whim!, for which
inr,,,n1:0;,,n ha, two n ref whir:: italimos it pl.ssilo :thin ref the IRS

rlgots not :.r.inolvot in tla list l Non tea in 4,11nstion it. This
info mat :': also furnished it4 uu atinelo oi list, I lttachment -1,

of our littr,lft.±1 (111irh;;:. 111 UN:Ill:ill:11 hal t. it least $0,114,14:

in I. ,e.1 1.1* 1:k1 I ic.t rreol to in :mswer to opt.4.tion 114104.'444 r a lot: 1 (4f

.207, ,; acre ;1..t of the ...e'en'', examined copies If: three
rei,'4,4 197'2.. Iwo in the Smilllive,t and one in North-Atlantic.
are a l ;ached I. t I aclunent '

Y..ar ninth question 844 for a lea of all civil :tflon, to whih IRS is a party
regarding t tv exemption: to pirate nonprofit :clioolA and their talitio.

An attaelica list contaias e,t: vide!' dual 4-.(11:e:di% with the 01
righ's issue of roeia: noodccriminaliim as it pertains to private nonprofit
sehols. The GMe of the Ch'..; C.oti4o4' of Me Itt :1111 it olso Sri vi( mis
provided this information as 4.1own on the list omtitled "Cases in the General
1M-14:Jim' i)icisiuii Involving So hool Segregation" (Atlahment 19.

Your next question relates to schools having received recognition of exempt
rcagroi of a group ruling. You ask (a1 That v'e !mobile copies of

evaluations by IRS of questionnaires regarding' admission polic'es submitted
hr schools wide!' have been the sultiet or litigation to revoke their exempt
statcs:, 1141 I'', What degree has IRS coordinated those evaliettions with the
(oli of Civil Rights (OCR I of the Department of IleaIth. Elltiration and
Welfare? lei Ibis IRS used the eommlia reviiv reports awl other informa,
tine on church ..1111(114 AIthl is available to ()CIO Mt 're what degree is a
national organivatIon which soenees a groom ruling obligated to inform IRS of
ehargcs if allegts.1 dizeri oblation against set rods covered !,t the ruling?, I el That
we 114,14101e schools for which District Directors have Issued "poi-Cite notice of
imeertaimy" h, potent tat t ontributors as provided foe in Revenue Ruling 65-17.
to the private nonprofit schools which are the subject of civil snits or Title VI
complaints.

Please see the reply to your fifth question, Inasmuch as there has been no
action initiated by the IRS to revoke the recognition of ex' mption of a partien-
tar coming within the scope of a group ruling to a central organization,
such as a church or other religious organization, based on the survey ques-
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iimundres. we are unable to furnish copies of evaluations. There has howeverbeen sonic litigation initiated by parents of black students who were refusedadmission to certain parochial schools in Louisiana. (See David Greenhouse v.Connally listed in Attachment 10.1
Although the IRS has relied on its existing published policy and internalinstructions for its implementation of this program, it is not averse to seekingassistanee or additional information from other Federal sources should the needarise.
Insofar as your question related to periodic reporting to the IRS by central orparent organizations, our procedures require a central organization to furnish,%%Rhin 4 days after its annual accounting period closes, updated informationabout its subordinates, including a statement describing any changes duringthe year in the purposes, character, or method of operation of the subordinates.Moreover, the central organization may be asked by the IRS to furnish anyadditional information that is deemed pertinent to the continued recognitionof exemption of it or any of its subordinate units that come within the scopeof the group ruling. Failure to furnish the additional information and toomply with the IRS requirements could be the basis of a proposed adverseaction to revoke recognition of exemption.
If the District Director is put on notice or receives information which raisesserious doubt about the continued qualification of the organization to receiveeontributions a hick are deductible by donors, he is required by Revenue Proce-dure w..-r; referred to above to immediately evaluate the effect of such informa-tion. If the information raises doubts as to the right of the organisation tocontinued reliance on the exemption sol:ug the District Director proposesimmediate suspension of advance assurance of the deductibility of contribu-tions even before completion of an examination of the organization's activities.

The organization is notified of the proposed action in accordance with theprovisisils of the Revenue Procedure and afforded the opportunity to complywith the Ins policy. Failure of the organization to comply necessitates a requestfor iechnieal advice to the National Office in the matter. If the National Officecocoon's. tlw ornunization fs officially notified of the suspension of advance ofdeductibility of contributions and, simultaneously. the IRS issues a newsrelease %%hick later appears as an announcement in the Internal RevenueBullet iii.

The IRS did not suspend advance assurance of deductibility of contributionsto any subordinate private nonprofit school coming within the scope of a groupruling during FY 1972. However, the IRS took such action during FY 1972against 743 urivate nonprofit schools that were recognized as exempt underindividual rulings. Moreover, during the same FY, the National Office ofthe II.S vole tarred in the field offices' proposed revocations of 26 private nonprofitsshools whiell were previously recognized as exempt under individual rulings.Ice: thou ask whether the IRS has8 changed any of its policies in the last nine
ul aths aillt regard to the enforcement of its program against racial discrimina-tioo in private nonprofit schools. As an example. you ask whether IRS has
-it. red its decision not to e..tend its nondiscrimination remfirsment to teacherssmoyment and whether it has decided that the type of enforcement programmired in the Green v, Connally case will be expanded to states other thanississimi..

There has been no change in the IRS policy within the last nine monthswith regard to its program against racial diserinduation in private nonprofitschools.
The IRS has not altered its decision to exclude teacher employment from its

noudiseriminatory requirements. The rationale for our decision was.4,4 forth in the letter dated October 19. 1071 of Charles K Walker, ActingSecretary of ths Treasury, to John A. Rungs, Acting Staff Director, U.S.Commission on Civil Rights.
There has been no decision to expand the type of enforceinent program required

in the Green v. Connally case lo sham; other than Mississippi.
You further ask what specific factors are taken into account in determining

Cie "good faith" of a school's declaration of n racially nondiscriminatory
The speifi factors taken into account in determining the "good faith" ofa school's declaration of a nondiscriminatory policy are (a) a bona fide

nondiscriminatory admissions policy ; (b) publication of its nondiscriminatory
admissions policy in a matter calculated to make it knoan to all segments
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the community that it serves:- (c) minority representation on the faculty
a ml administrative staff:- and (d) a s h tmliur that the school dl(es mit derimi,
nate in the administration of its edneational 1HIIid es. scholar.hip and !Ilan pro-
gams. and athletic and other school administered programs.

Your last question asks what steps have been taken to determine the extent
of exeitp.ion of national origin minority children, e.g.. Mexican Americans or
Puerto Ricans, from private nonprofit schools and what actions have been
taken to deal with this situation.

The survey of tax exempt status of private educational institutions com-
meneed by the Service on November 30. 1970, included all private nonprofit edu-
cational institutions for which there was a record of an individual ruling of
recognition of exemption. In subsequent instructions it was noted that although
reference was made to "minority race" students it should be recognized that
racial discrimination against any race would disqualify the organization.

We hope you will find the foregoing informiltion helpful and responsive.
Sincerely

GEOiv :E P. SnlITZ.
Enclosures-10

hon. Jon x 11. CONNAI.T.Y,
Seeretary of the Treasury,
'Washington. D C.

DEAR Ma. SECRETARY: This letter is to express the Commission's concern
regarding the apparent lack of action by the Internal Revenue Service (IRS)
after the District Court for the District of Columbia rendered its decision
in Green v. Connally. Civil Action No. 1357r419 (D.D.C.. ;rune 30, 19711 and to
request information with regard to IRS' fulfillment of its civil rights obligation.

Basml on an October 14. 1970 IRS affidavit which assured the court that it
would undertake a compliance program, the court did not include in the order
the specific mechanisms for an enforcement program. We are interested in deter-
mining what action IRS has taken and will take to implement the court's order.

The Internal RPVPHOP Code, as interpreted by Green v. Connally. does not
permit tax exempt status or the deduction of charitable contributions to segre-
gated private schools. (See. for example. Green at p. 20.1 Furthermore. although
the specific order is limited to Mississippi, the court clearly enunciated the
applicability of the principles of its decree to private schools throughout the
Nation. The court states:

To obviate any possible confusion the court is not to be misunderstood as lay-
ing down a special rule for schools located in Mississippi. The underlying prin-
ciple is broader, and is applicable to schools outside Mississippi with the 41111e
or sitnilar badge of doubt.... (Green, at p. 40)

UNTIED STATES COMMISSION ON CIVIL RIGHTS,
Washington. D.C. september 17. 1371.,

The service would he within its authority in including similar requirements for
all schools of the nation. (fIrcen. at p. U.)

The Commission bel;..ves that IRS must apply the Green mand ate to private
schools nationwide if it is tip act with the good faith upon which the court
relied (Green at pp. 4540).

Yon will recall that in October. 1970, the Conunission issued a report entitled.
"The Eisler:II Civil Rights Enforcement Effort". which evaluated the perform-
ance of a large number of Federal departments and agencies having civil rights
responsibilities. In May, 1971, we released a followim report which commented
on the response of the departments and agencies to the October. 1970 report.,

In November of this year, the Commission again plans to report to the Preo
dent. the Congress, and the Nation on the progress agenf:oft have made in
strengthening their civil rights enforcement effort., In order that thr Commis
sion may be in a position to assess as fairly a possible the progress math, by
IRS. we are asking you to provide Hs with updated information on the relevant
actions it has taken in this area. We have enclosed n list of questions that relate
to the civil rights performance of IRS and would appreciate as eomplete n
response to them as is possible.

To nitre that your response is fully considered in the Commission's evalua-
tion. we :would appreciate receiving your reply no later than October 0. Answers
to any miesnons that may arise in connection with the questionnaire may be
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obtained by calling Mr. .T?ffrey M. Miller, Chief, Federal Evaluation Division,telephone ( 2:4-6655.
Thank you in advance for your consideration.

Sincerely,

Enclosure

Jolts Buccs,
Acting Staff Director.

INTERNAL REVENUE SERVICE

1. Has the mandate of Green v. Connally been applied to private academies
throughout the Nation? If so, what procedures have been established to ensure
compliant* with the spirit old the letter of that decree? If you do not envision
so applying Green v. Connally, please indicate what the extent of application
will be.

2. What mechanisms have been developed to ensure compliance with the
court's order with regard to Mississippi? Specifically :

(a) What must a private academy do to satisfy the requirement "that it hasadopted and 'publicized a racially nondiscriminatory policy as to students and
specifically that it does not not discriminate on the basis of race in adminis-
tration of educational policies, applications for admission, and in regard to
scholarship and loan programs, and athletic and extra-curricular programs."(Green, at p.44.)

(lp t Has IRS gathered the statistical data required by Green! (Green, at p.
If so. please provide copies of compliance report forms as well as copies of what-ever responses IRS has received to date.

(c What criteria has IRS established for the evaluation of these responses?
Please provide copies of appropriate memoranda.

DI) What additional informational requirements has IRS imposed (or will
it impose) MI private academics which will assist IRS itt its enforcement effort.
(See e.g.. Green, at p. 4.i, which states that the court's order does not exhaust
the enforcement function of the Service.")

(e How many private schools has IRS found to be in compliance and non-
compliance. respectively, with IRS' established criteria? Please proide thename.; of the schools in both categories and the basis for your findings,If) Hew many private academies are awaiting IRS determinations. as tothat tax exempt status?

3. In Actin;; Secretary Paul A. Volcker's letter of April 12. 1971, to Father
Theodore Hesburgh. Chairman of the Civil Rights Commission, he indicated
that a significant number of examinations to determine the appropriateness of
continued tax exetnpt status will be directed to private schools. With respectto the question of racial discrimination, have any written guidelines been de-velops) for conducting these examinations? If so, please provide copies of theseguidelines.

Acting Secretary Voleker's April letter also indicated that questionnaires1,-ol been ninny(' to all schools with tax exempt status. Please provide a copy
this questionnaire. Has the Service completed the procwing of the responsesto these questionnaires? If so. provide the results. vis. a listing of the schools

(name and location) that were found to be in compliance 111111 a listing of thosefound to he of compliance. based on an analysis of the questionnaireresponSes.
71. The le*:r. further stated that "IwThere necessary, field examinations will

be made 1 rior to the affirmation of the exemption letter." How will the necessity
to conduct such MI eX1111111111t1011 Ise determined (i.e.. what criteria will be
applied)? have any guidelines been developed for conducting the examinations?If so. provide copies of any reduced to writing. Have any such examinations
been conducted? If so. what have beer. tit Millings in each case (identify the
name and loeatipm of the schools subject , such an examination)?

41. The letter stnted that complaints of raeial discrimination had been held insuspense until the process of evainati ig the above questionnaire; was rm.pleted. Have these complaints been investigated to date? If so. list each privateselwol (name and I cation) against which a complaint was filed and indicate
the disposi I ion of ellen complaint.

7. Finally. the letter indicated that the term racial discrimination does not
co ntemplele teacher employment : however. we note in the court's order ((keen.at p. VI that a rae'al breakdown of faculty and administrative staff is re-quired. In light of this. order. dues IRS intend to redefine "racial diserimination"
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to encompass discrimination against faculty and administrative staff t inclading-
ap,dieants)? if so. please describe what steps have been taken to do tk. If mot,
Please explain the rationale of IRS' determination.

Parechial schools. which comprise the vast majority of nonpublic schools.
were established when segregation was required by law in many states.

has IRS verified the elimination of the dual school system formerly
required by law with respect to such schools?

III) What procedures have been adopted to enforce the Green order and IRS
regulations in relation to such schools?,

le) Is IRS relying on any representation by national eleur;e organizations
that such schools do not discriminate? If so. identify the organization s I and
furnish copies of any assurances provided by such organizations.

Of How specifically has IRS verified such representations?
. Does IRS have any procedures for deferring automatic dethalitals for

contributions to private schools where rulings on the schools' fax exempt
status in terms of "open admissions policy" are pending? If so. deseribe this
procedure. If Dot please explain the reasons for not establishing such a
procedure.

U.S. COMMISSION ox CIVIL RIGHTSSTATEMENT OF TIIE COMMIS N IAA ON
TAX-EXEMPT STATUS OF SEGREGATED PRIVATE 8; HOOLS, .Txx., 29, 197es

Efforts to achieve meaningful school desegregation in the South are being
threatened by an increase in the number of private segregated school-, For a
number of years. the Commission has called attention to the fact that private
segregated schools are able to function, largely because of the tax benefit-4 accord-
ed by the Internal Revenue Service. Their profits are exempt from taxation and
contributions are deductible. We urge the Internal Revenue Service to withdraw
these tax benefits from such schools.

Since August 1967, the Commission has written six letters to the Treasury
Department and the Internal Revenue Service urging them, as we do now. to
deny these schools tax exemptions. For over two and one-half years we have
received no substantive reply to our letters. Our most recent response way a
letter of December 3, 1909 from the General Counsel of the Treasury Depart-
ment which informed us that the matter was in litigation and that a further
reply would be forthcoming. We are aware of the litigation to which the General
Counsel refers, but cannot see why it prevents the Internal Revenue Service
from changing its policy.

We have repeatedly stressed the illegality of the Internal Revenue Service
grant of Federal tax benefits to these schools. The charitable deduction provi-
sions of the Internal Revenue Code require that the institutions to which de-
ductible contributions may be made must promote the general public welfare.
No longer can racially segregated private ,schools be seen as anything but con-
trary to the public interest The granting of tax benefits so significantly in-
volves the Federal Government in private school segregation that this involve-
ment renders their segregated operation in derogation of constitutional rights.

Although piddle school desegregation in the South will continue. the estab-
lishment of private segregated schools is threatening to weaken, if not destroy.
support for public education. The segregated private school is the last resort of
school segregationists. It is unacceptable that the policies of the Treasury
Department on the tax-exempt status of private segregated schools shelter and
'ester the proliferation of this last bastion of segregation to the detriment of

education.
The Southern Regional Council. a research and information agency, estimates

that 300.000 whi children attended "segregated academies" in the fall of bone,
Because of recent court rulings ordering immediate school desegregation. the
round] estimates the number has now increased to at least 4($),(W$). We havo
learned that in Mississippi alone. dewing this school year, I he naneher of segre-
gated private schools has almost doubled.

This matter is of such merino.; proportions that on January 0. 1970. Robert II.
Finch. the Secretary of the Department of Health. Mutation, anti Welfare.
expressed his etc.cern over the effi'ets of tax policies which promote the spread
of segregated private schools. Ile called upon the Secretary of the Treasury to
eliminate these benefits.

This Issue also is before the courts. On January 13. 1970. a three judge District
Court for the District of Columbia in Green r., Kennedy preliminarily' enjoined
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the Treasury Department and the Internal Revenue S rviee from granting tax
benefits to 'private schools in Mississippi until the agencies first determine tt healertbe sellouts are segregated. The Court found -that the tax benefits under the
Internal Revenue Code mean a substantial and significant support by the Gov-ernment to the segregated school pattern." Noting that the tax policy of theFederal Government was at odds with school desegregation principles. the Courtsaid Time Federal Government is not constitutionally free to frustrate the onlymust itutionally permissible state policy. of a unitary schism! system. Ily ins witting
government support fur endeavors: to continue under private auspices the kindof racially segregated dual school system that the state formerly supported."Th Court directed that before a private school was found eligible to receive
,ax benefits. the Treasury Department., ::ml the Internal Revenue Service mustdetermine. according to Court approved iprocedure. that the applicant .druidis not a part of a system of private schools operated on a racially segregated
basis us au alternative to white students seeking to avoid desegregated 'midi,schools.

It is clear that tax benefits lend direct support to the establishment and
maintenanee of segregated private schools. while defeating constitutionally
required. legislatively mandated and court ordered public school desegregation.We, therefore. urge the Treasury Department and the Internal Revers:' Serie.
on their own initiative. to implement the Court's decision in Green r. enne,ly inother states as well as in Mississippi. Further., we ask these agencies to followthe guidelines set down in Green when reviewing existing determinations as wellas pending and future applications.

r.s. COMMIERION ON CIVIL RIGHTS.
Washington, D.C., July ,P1. 1972,

nANDOLPH W. THROWER.
Commissioner, Internal Revenue Service,
Washington, D.C.

DEAR Ma. Tintowea:' This letter concerns the recent deterniination of the
Internal Revenue Service to deny tax exempt status to private schools which
'intent* discrimination based on race. We wish to commend you for reversing along standing Internal Revenue Service policy. As you are aware. the Com-mission on a number of occasions has stated its opinion that tax exempt qailis
for racially discriminatory 'private schools is illegal and has recommended that
Appel* status be denied by the Internal Revenue Service.

In the Coinmission's view. and we believe von will agrce. a statement of
government policy alone. without a vigorous implementation of that pulley by
the responsible government agency. will not eliminate discriminatory practices.In announcing the new polie. you are quoted us saying: "(Untwist instaneesevidence of a nondiscriminatory policy can Le supplied by reference to 'published
statements of 'Polley or to the racial eonstituency of the student body." for moldedthat IRS will assume that the apidlealit's statements are "in inpoll faith" andtwill later verify them.

Apparently IRS will accept public statements. such as a clause hi MP school'sOwner or an advertisement in a newspaper. as evidence of a windiscriatinatory
policy sufficient to justify the grant of tax benefits. In the Commission'a long
experience in vipsering the devehmments su schisd desegregation, we have foundthat expressions of ppmd faith intacconnivinica by positive actions are lint prodinstive. Whether a sehool is racially nomItscriminalml van only be meas.. -eft by
the racial composition of its faculty ntel student body and not by ,-..4.4eoliPIN of
nondiserimination.

We believe IRS should Wittig:. enforcement 'Proeednres to teqire private
scho,p1si to comply with its new Wiry if they ai.h to maintain their sax benefits
and obtain the grant of benefits in the future. The Internal Revenue Service
should grant tax exemptions only when schmols establish their nonsegregationist
'policy by affirmatively hiring faculty and adiallting students on /I racially bon-
diqrriminalgor basis. These steins& should he required to subuit sulcoantialnumbers or loyalty group children or show why it is imppossible to do So. The
inability of minority students to meet the cost of elm dinient should not be an:weldable basis for the failure to achieve a desegregated student lusty: the
sehoolm eau overcome this 'problem through libelat scholarship programs.

We noted with interest the a dbl., in the New York Times on Sunday. July 19.1970. reporting that IRS MI :My 15 -lani granted income to" exemptions to six
southern private schools that bad prom:sed not to discriminate on the basis of
race." We hope that the continued grant of tax benefits will be made in accordance
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with specific requirements for private school compliance as suggested above.
Finally, we are aware that many problems will arise with the implementation

of compliance procedures. We are certain. however. that IRS can obtain guidance
Irma the Department of Health, Education. and Welfare, which has had exten-
sive experience in school desegregation problems.

The Commission urges the Treasury Department and the Internal Revenue
Service immediately to implement procedures which will either bring about
desegregation of racially segregated academies or will result in the revocar
of their tax benefits. in calling for strong implementation. we wish to emphasize
the significance of the new Internal Revenue Service policy and to commend IRS
for its public position. We are pleased that the Internal Revenue Service stated
that granting tax benefits to segregated academies is a violation of the law. and
that it is willing to back up this belief by revoking tax benefits from those schools
which *fuse to desegregate.

Sincerely.
HOWARD A. GI ICKSTEIN,

Staff Director.

U.S. COMMISSION ON CIVIL RIGHTS.
Washington, D.C., January 7, 1972.,

I lon. ROBERT H. FINCH.
secretary. Department of health, Education and Welfare,
Washington, D.C.

lit:AR 'Ma. SECRETARY: I wish to offer my personal commendation and apprecia-
tion for your statement of Tuesday asking the Internal Revenue Service to
reverse its ruling granting tax exempt status to private segregated schools.

For a number of years. the Commission on Civil Rights has called attention
to the fact that one reason private segregated schools are able to function is
because they are accorded tax exempt status and contributions to the s. nool
rfgult in the contributor receiving a tax deduction. We have urged the Internal
Dovenne Service to withdraw tax exemption from such schools.

Our most recent effort to secure action from the Treasury Department is
evidenced by the enclosed letter and accompanying enclosures which we sent
to the Secretary of the Treasury in November. We have yet to receive a sub-
stantive response in two-and -a-half years of correspondence on this subject.
Eventually. I am convinced. the Treasury Depaemeut will he forced to reverse
its policy at.r1 the sooner it does so the better. The chief effect of delay. as the
New York Times noted ;..esday, "would be to prolong the agony and the
bitterness and delay the ath cut of reason."

I would like to assure you of the support of the Commission on this matter and
if the Commission can is of any assistance to you. please contact my office.

Sincerely yours,
HowAnn A. GLICKRTEIN.

Enclosures.
TnE GENERA!. rouNSET. OF THE TREASURY,

Washington, D.C., December 3,1069.
14011°r:tide THF.ODORE M. HER/TERM,
el airman,. 17.S. Commission on eirn Rights
1;o.; 1'ye Street, N.1'.. Washington, D.C. 20.125

DEAR Ma. Mama= : On behalf of the Secretary. I nigh to acknowledge your
letter of November 26.1989.

As yon know. the issue which you raise is currently in liCgation. Neverthe-
less. I shall cheek into the facts and you will have a further reply,,

Sincerely yours,
PAM. W. Ear,' as.

U.S. COMMISSION ON CIVIL RICOTTA.
Washington, D.C., November 26. 1969.

1ton. I) win M. Kt:xxnoY.
Neerefura of the Treasury,
Washington, D.C.

in: An MR. SrrlIETARY : This letter is to express the deep concern of the United
States Commission on Civil Rights with respect to the Internal Revenue Service's
emit inning policy of granting tax exempt status to segregated private schoos.

In July 1987. after an extensive study of Southern school desegregation for
the 19481-67 school year, the Commission published a report (copy enclosed)



Southern :Mom! Desegregation 19tiii-67. This report contained a finding on segre-
gated arivate schools in the South. Specially, the Commission found

Many private segregated schools attended exclusivel by u bite students have
been established in the South in response to public school desegregation. In sonic
districts such schools have drained from the public schools most or all of the
white students and many white faculty members. Under the Internal Revenue
Code of 19:4, institutions organized and operated exclusively for climitable pur .
poses and not for private benefit are exempt from paying iueouae taxes avid
contributots to these institutions are entitled to deduct contributions, within
certain limits, from their taxable income. Some racially segregated private
school have been approved by the Internal Revenue Service for the receipt
of these tax benefits, while others have applications for these benefits 'wailing
before the Internal Revenue Service.

Based on this finding, the Commission recommended :
The Secretary of the Treasury should request an opinion of the Attorney

General as to whether Title VI of the Civil Rights Act of 1944 or the Internal
Revenue Code authorizes or requires the Internal Revenue Service to withhold
tax benefits presently being afforded by the Service to racially segregated privateschools, or viiether congressional action is neeessary to assure that such
benefits are withheld,

The Attorney General should consider whether, because of such benefits. the
Federal Govermnent is so sigt sileantl involved In private school segregatiou
as to justify legal action to ew;.in the continued operation on a discriminatory
basis of schools reeelvl'ig such benefits, If the Attorney Goner:LI determines thatpres;ut legal authority is inadequate either to withhold tax benefits or t.t
permit the institution of litigation, he should recommend appropriate legish:thstito the President.

Appendix VIII to this report contained a staff paper setting forth the lezal
arguments against IRS continuing to grant these schools Federal tax benefits.
The charitable deductions provisions of the Internal Revenue Code require thatthe institutions to which deductible contributions may be made must promote
the general public welfare. On the basis of staff reports detailing the argumentthat racially segregated private schools are contrary to the public intmest. andthat the racial classification they entail promotes more harm than good, the
Commission has repeatedly urged the Treasury Department and IltS to cease
granting tax exempt status to private segregated schools,

On August 2. 19%, IRS approved the applications for tax benefits of the
42 segregated private schools whose status had been under review. it ru41 Hutttax exemptions will he denied and deductions not allowed "if the operationof the school is on a segregated basis and it olventent with the Stateor political subdivision is such as to Pialie the s . *Ion tincoltbutional or aviolation of the laws of the United States." In exp :lining the ruling the Service
indicated that segregated private schools would be entitled to Federal tax benefitsif:, (1 the schools themselves, as opposed to the pupils, do not receive, directfinancial aid frets any governmental unit, and (2) any tuition assistanee'd,/ven tothe pupils from governmental sources does not eonstitub more than "Iflrf, ofthe total financial support of the srtmels. In effect any segregated privateschool could thus benefit financially fro Federal tax policies so long as theState money is received through State tuition grants to the students--,vIdeli inmost eases had been enacted for the purpose of frustrating public school
desegregationwag less than half of the school's dnanelal support.

The Internal Revenue Service's ruling was contrary to the positim of theDepartment of Justice. Court decisions since that moreover., suggestthat the Serviee's position no longer is tenable.
As n result of increased deargregntion of public schools in 11 Southern States,private segregated academies have proliferated. The Southern Regional Csgmell.a research and information agency, estimates that there are ten times as many"segregation academies" now than there were five years aro. The Connellestimates that there are roughly 300.000 white children now attending privatesegregated schools in the Smith. This proliferation could not have taken placewithout the substantial stimuli'', of the tax exemption benefits accorded suehprivate segregated schools by the Internal Revenue Service.
It is ironic that the Federal Government, through the interpretation and opera.tion of its tax laws, has frustrated public school desegregation as mandatedby the Constitution and by Federal law, In many areas private segregated
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slle:% wore started with the aid of totems! Rational State Hutton grams and
are being maintained tislay by tax deductible contributions. The result is that
in many communities the public school system is being disrupted.

TIte Commission is concerned that the growth of "segregation acidelnies'
will io ,.elert,te because of the very recent Supreme Court ruling in Aic.rand( r c.,
L Moo c county Board of Edtm::)on. The Court ordered in that age:,

. that each of the school districts here involved may no hinger operate a
dnal s( hoot system based on race or color and tint they begin !lawman toy
to operate as unitary school systems within which no person is to be effective!)
exeludd from any school because of race or color."

In an innaedia e response to this decision, Governor of Alabama Albert Prewer
is q need as saying, "More private schools could spring up in the Mate as 11
the ;:thent of a harder push for integration by the government." In via w of the
real that the "segregation academy" will i.e used as a device to circum-
vent this historic decision. I strongly urge 30u to require the Internal Revenue
Service to change its policy of granting tax exemptions to private searegansl
schools. The Commission has recommended such a reconsideration to the Depat-
ment of the Treasury :Ind the Internal Rev( nue Service in pre% ions eorrespood-
eno, cne/osed,

I would appreciate an early response to our reconunendation for a reappraisal
and change in the policy of the Internal Revenue Service.

Sincerely yours,

FaielostireS.

(Signed) THEODORE M. HESIWHGli,
Chnicmaa

Comm:ssiox ON CIVIL Rioters.
11'w:hint/trt, December Di, 19V.

Hon. HENRY II. Powl.en,
Scrretory of the !tree:sari',
iraNh i not on. D.C.

PEAR MR. SECRETARY Thank you for your letter of December 11 to Chairman
Hannah.

We look forward to receiving a substantive reply from your agency in the
near future concerning the tax-exempt status of racially segregated private
schools.

Sincerely yours,
(Signed) SAMUEL J. SIMMONS, Acting.

THE SECRETARY OF THE TREASURY,
Washington.

Hon. Jon x A. HANNAH,
Chairman. C.S. Commission on Mit Rights,
Washington, D.C.

DEAR MR. IIANsAit :, This will acknowledge your recent letter with regard to
the tax-exempt status of racially segregated private schools. You refer to letters
written to me on this subject on August 4, 1967 and July 18, 1908 by your former
Staff Director William L. Taylor and point out that neither of those letters has
been acknowledged. You also refer to another later letter from Mr. Taylor to
the Commissioner of lute= Revenue to which no substantive reply has been
received.

I appreciate your concern about the fact that your letters to me have not been
acknowledged and I apologize for this omission The rnfortunate fact is that
my office has no record of ever having received the letter of August 4, 1907.
The letter of July 18, 1968 was received and my staff has been giving the problem
substantially continuous consideratio since that time. I neglected to acknowledge
the letter because I thought my staff had done so.

I want to assure you of my deep interest in this general subject. Although
no final decisions have yet been reached, we hope to be able to furnish a
substantive reply to all the Commission's interrelated inquiries in the near
future.

Sincerely yours,
Hamm I /LEL
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U.S. CONI MISSION ON CIVIL
wash Layton, D.C., November 7, Etas%

non. HENRY II. FOWLER,
(Teta ry of the Treasury,

iramhington, D.C.
DEAR Mn. SECRETARY : On August 4, 1967, William L. Taylor, then Staff Directot

of the Commission, sent you a copy of the Commission's Southern School Deseg-
regation: 1966-67, Report to be released teat week. In his letter he called your
attentom to Recommendation No. 10 that the Secretary of the Treasury should
request an opinion of the Attorney General as to whether Title VI of the Civil
Rights Act of 1964 or the Internal Revenue Code authorizes or requires the
Internal Revenue Service to withhold tax benefits presently being afforded by
the Service to racially segregated private schools, or whether Congressional action
is necessary to assure that such benefits are withheld. Mr. Taylor in his letter
solicited your comments or reactions to the report, butour records do not indicate
that any response was received.

On July 18. 1968, Mr. Tay for wrote to you a second letter inquiring about the
present status of the policy of the Internal Revenue Service granting tax exempt
status t.' segregated private schools. In this letter he also inquired uhether you
had sought an opinion of the Attorney General on the legality of this policy
as recommended by the Commission in its 1967 Southern School Desegregation
Report. The Commission has not yet received an acknowledgment of the receipt
of this letter nor an answer to our inquiries.

In addition, Mr. Taylor on July 30, 1968, sent a letter to Commissioner Shel-don S. Cohen of the Internal Revenue Service expressing his concern about the
approval of Federal tax benefits to the Nansemond-SuffolkAcademy, a segregated
private school in Suffolk, Virgi and raised the possibility that a neighboring
school might seek and be granted the same benefits. In this letter he indicated

view that the operation of this school is unconstitutional under a series of
oart decisions interpreting the Fifth and Fourteenth Amendments and recom-
mended a reconsideration of tile decision and current policy, especially in light
of recent legal developments. Although the receipt of that letter was acknowledged
and Mr. Taylor was informed that Commissioner Cohen would reply "as soon
as /pos.:Pile," no reply has been received.

I am greatly concerned that the Commission has not received the courtesy of
a full response to its recommendations and correspondence. As Mr. Taylor pointedout ill Its letter to you, these segregated private schools continue to flourish in
sonic areas and have a detrimental effect upon public school education. As aresult of the supreme Court's May decision in Green v. County School Board of
New Kent County, Virginia, :lutlawing freedom of choice desegregation plans
where they are ineffective, the number of segregated private schools in the Southcan be expected to grow.

May we please have your response on whether the Commission's recommenda-tion was followed either in the manner recommended or in some alternative
manner, and whether current legal developments have led to a reappraisal andchange in the policy of the Internal Revenue Service?

Sincerely yours,
Jowl' A. HANNAH, Chairman.

U.S. COMMISSION ON CIVIL EMITS,
Washington, D.C., October 29, 1968.

lion. SHELDON S. COHEN,
Commissioner, Internal Revenue Service,
Washington, D.C.

DEAR MR. COHEN: I am enclosing a copy of a recent report by the Virginia
State Advisory Committee to the United States Commis on on Civil Rights in
which that Committee recommends that "Etihe Internal hevenne Service shouldgrant no tax exempt status or other tax benefits to private, segregated schools."The recommendation of the Committee wa based in part, on meetings held to
investigate the schools of Nansemond County and Isle of Wight County.In a letter to you dated July BO. 1968, then Staff Director William L. Taylor
expressed his concern about the approval of tax exempt status and tax deducti-bility of contributions to the Nanse.nond-Suffolk Academy, a segregated privateschool in Suffolk, Virginia. Mr. Taylor also raised the possibility that similar
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status would be granted to the private Isle of Wight Academy. ..Ir. lor
forwarded to you copies of our correspondenee eith Secretar3 Fon r hat "ren
out of the Commissi 411's recent report on Southern Sehool Desegregation,

On August 8, Mr. Taylor's letter to you was acknowledged by A. S.
O'Connell. Chief, Technical Services Branch. That letter stated that we would
hear further from Sou "as soon as possible." No reply has been received. Nor
has thp. Treasury Department, seen fit to respond to the recommendations made
by the Commission in its report issued in July 1967.

I am greatly concerned that the Commission has not received the courtes! of
a full response to its re-xnumendations and correspondence.

I know that the Commission is vitally interested in this issue for it is greatly
disturbed by the support Federal policy Is giving to the growth of private.
segregated schools in the South. The Commission is meeting on November 7.
1968, and I shall review this situation with them.

Sincerely yours,
(Signed) HOWARD A. GLICKENSTEIN,

Acting Stuff Dircctoe.
Enelosures.

INTERNAL. REVENUE IsEnvicg.
/4/1181 S, 196s,

Mr. WILLIAM L. 1'AI-ton,
staff Director. U.S. Commission on Civil Rights,
Washington, D.C.

FILAR Mr TAYLOR: COMIniSSiOner Cohen asked me to thank you for your July 36
letter, and enclosures, concerning the right to a tax exempt status of certain
private schools.

Ile will write to you further in the matter as soon as 'possible.
Sincerely yours,

A. S. O'Cosxm.t.,
Chief, Technical Services Branch.

U.S. COMMISSION ON CIVIL RIGHTS.
Waxhinghm, D.(,'., July .30, 196,

SIIELDON S. CollEN.
COMM; Vioder, Internal Revenue Service,
Washington, 1).1...

DEAR Ma. COHEN : I have learned that on last Tuesday, July 23. the Internal
Revenue Service approved for tax exempt status ad tax deductibility of coulri-
butions the NansemondSt.:folk Academy, a segregated private school in Suffolk.
Virginia. There is also a possibility that a similar P egregated private school. the
Isle of Wight Academy, may su!nnit n similar application. ,:ormation of the
operations and financing of the 'private academies in Nansemond and Isle of
1Vight Counties has recently been gathered by the Virginia State Advisory Com-
mittee and staff of the F.S. Conunission on Civil Rights. The Chairman of the
State Advisory Committee has asked that I forward the information that it
has obtained to you.

The NansemondSuffolk Academy, according to information obtained from the
records of the county board of education, serves grades 1 through 12 while the
Isle of Wight Academy serves only grades 1 through 8. Both institutions are
segregated. all white private schools established after the initial desegregation
of the public schools in these counties for the purpose of avoiding public school
desegregation mandated by Federal law. St. dents attending the Nansemond-
Suffolk Academy received through State tai ion grants and paid over to the
school $76.177.7:1 during the 1907-68 school car. This amounts to approximately
460;;, of the school's income. This school is accredited by the State and adhere to
various State regulations on curriculum and State-adopted textbooks. School
officials consult frequently with public school officials on their mutual operations.
The buses used by the private school were sold to it by the medic school system.
In addition, under the State's tuition grant statute, teachers in the private school
are eligible to participate in the State teacher retirement fund, and the school
itself qualifies for State tax benefits as a charity under Virginia law.

The Isle of Wight Academy, located in Isle of Wight, Is housed in a former
public school building which was declared surplus prr,'erty by the public school
system in June. 1960. and immediately sold for a reported $10,000 to It group of
local citizens who established the private school. All of the Academy's teachers
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calmp frinn the public schold ssteni. Its buses were once owned by the public
who'd sNhtlll, The Assistant Superintendent of the Isle of Wight public seta 44 OIStoil a staff investigator that when he purchased textbooks and other materials
for the public school ieN stein, he also purchased a sufficient quantity for the pri-
vate ;leadenly and then sold the books over the (sander to private sehool officials.It is our understanding that this school tiro receives a substantial amount of
State money throttAll tuition grants and is accredited and regulated by Statestanda rds.

These elements of State involvement make the operations of the Nausemond-
Suffolk Academy and the Isle of %Vigil' Academy unconstitutional according to thediyispane la Evans c trim/. 3s2 1".s 296 41966) : Burton r. Wilmington Parking
Authority, 365 U.S 71:; 11961); coefiv r. Aaron. :is U.S. 1 ; Common-
wealth of Pennsylvania v. Brown. 3:r2 F.241 12(1 (3rd Cir. 19651, affirming 270 F.
Hupp, 752 1111). Ps. 1967) ; Simkins r. Moves 11. Cone Mew. Hasp., 323 F.2d Wit)
(4th ('ir. 1963), cert. deric,l, 376 U.S. 035 k1` 1041 : Poindexter r. Louisiana Firm a=
cirri Assistance Comotission, )' Hupp. 833 E. D. La. 19(37). affil per curia'''.
359 U.S. 571 (1965). ,old Lee V. .oacoa County Board of Education, 267 F. Stipp.
45$. -175-75, (M.D. else. 1967t. aff'd per curiam. 359 U.S. 215 (19(iSi. With regard
to the tuition gran s being less than 50% of ta support of the school. whatever
force the "preponderance test" announced in Grill a v. State Board of I:duration.,
239 F. Hupp. 560 (H.D. Va. 19(35) (unappealed). may have had has since been
dissipated by the "infie.cler mid Lee decisions 4 ited above. But even if these
ttliti llll grants are terminated. the remaining elements of State involvementwould mean that government was entwined in the operations of the schools
and the considerable momentum the schools have inspired as State-supported
institutions would not be dissipated. Further, the public character of the schools
would remain. and thus the segregated operations %:0411(1 continue to be unconsti-
tutional under the Evans. My, WU. and Lee decisions e'eil above.

In the ease of the Nawymond-Suffolk Academy, I fail to understand how the
Federal Government can continue to encourage the development of these segre-
gated private svitools formed to frustrate Federal IsIicy by granting them Fed-
eral tax benefits, especially when these.sehools coutir4-u to be so generously oldest
and encouraged by State agencies as part of a State icy of blocking the Fed-
end mandate. I strongly urge that the recent netio. f your agency la. recon-
sidered. For your reference. I am enclosing a recent "serer from me to Secretary
of the Treasury Henry II. Fowler and a memo %vb.& accompanied that letter
setting out. the recent administrative and judicial dvelopments relating to tax
exempt status for segregati-I private schools.

I would greatly appreciate being informed of any further action your agencyhikes in this matter.
Sincerely yours,

(Signed) WILLIAM L. TAY Lon.
Staff Director.

U.S. COMMISFUON ON CIVIL RIGIITS.
Washington, D.C., July 18. 1968.

Hon. HENRY II. low um,
Secretary of the Treasury,
Washington, D.C.,

DEAR Int. SzcarrAgy : Iu July 1967. the Commission coinpletefi an investigation
of desegregation in Southern schools for the 11166 67 school year and Issued it
report containing a number of ri eommendations for action by Federal agencies
and the Congress. In this report. which I enclose. the Conunismion tnade a specific
finding on page 89 regarding the segregated private schools+ established through-
out the South to avoid public school desegregation. The Commission found :

"Many private segregated schools attended exclusively by white students have
been established in the South in response to public school desegregation. In sonic
districts such schools have drained from the public schools most or all of the
white students and many white faculty members. Under the Internal Revenue

Code of 1954. Institutions organized and operated exclusively for educational
purposes and not for private bentit are exempt front paying Income taxes and
contributors to these institutions are entitled to deduct contributions. withincertain limits, from their taxable income. Some racially segregated private
schools have been approved by the Internal Revenue Service for the reelpt of
those tax benefits. while others have applications for these benefits pending
before the Internal Revenue Service."

On page Oft of the report the Commission recommended that the Secretary of
the Treasury should request an opinion of the Attorney General as to whether

83-453-72pt. 3-6
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Title VI of the Civil Rights Act of 11164 or the Internal Revenue Code authorizes
or require. the Internal Revenue Service to withhold tax benefits presently being
afforded by the Service to racially segregated private schools, or whether Con-
greseional action is necessary to assure that such benefits are withheld.

De:pite the Internal Revenue Service's August 2 announcement. these segre-
gated, private schools continue to nourish in some areas. In at least one Southern
state. Virginia, these schools continue to accept students who receive substantial
tuition grant< paid out of state funds, although such tuition grant statutes have
been lb dared unconstitutional in other states.

It w nearly one ear since the Commission's report was issued. and. as
et we 1: t ye not received any comments from the Treasury Department on our

reeommendation. I would like 'to know, first. whether the Cmutission's meow-
men& ion »as followell and the Secretary of the Treasury did request an opin-
ion of the Attorney General on the legality of Federal tax benefits for segregated
privati, schools? Second. if some alternative procedure was followed to get a
Huai decision on this difficult legal question. what was that alternative procedure
and chat was its outcome? Third. I would like to know what the current position
of the Internal Revenue Service is with regard to Federal tax benefits for seg-
regated forivate schools.

1 am enclosing a stall memorandum outlining the recent administrative and
judicial developments in this area.

Sincerely yours,

Enclosure.

(Signed) WILLIAM L. TAYLOR,
Staff Director.

U.S. COMMISSION ON CIVIL RIGHTS,
Washington. D.C., august 4, 1967..

Hon. Ils:Nar II. FOWLER,
NcerefOrY of the Treasury,
Washington,

DEAR Mn. FowLEft: Enclosed is a report to the President and to the Congress
on Southern School Desegregation. The report is a followup to the Commission's
Survey of Scitool Desegregation in the Southern and Border States, issued ia
February 1960. I call your attention especially to Recommendation No. 10 begin-
ning on page 150 and to Appendix VIII beginning on page 221

The report is scheduled for release Tuesday, August 8, 1907., I would be glad
to have the benefit of your continents on or reaction to the report.

Sincerely yours,
(Signed) WILLIA34 L. TAvttm.

Enclosure.



UNITED STATES COMMISSION ON CIVIL RIGHTS-LEGAL
APPENDIX

INEQUITY IN SCHOOL FINANCINLS THE ROLE OF LAW*

1. INEQUITY IN SYSTEMS OF SCHOOL FINANCE THRoUGHoUT THE COUNTRY

Inegaality in school financing is currently a major national issue. Systems of
finance recently have been struck down on the basis of inequality by courts

in California, Texas, Minnesota. Arizona, and New Jersey. Appeals from some of
the cases are now progressing to the Supreme Court of the United States.' 011
March O. 1972, the President's Commission on School Finance issued its Final
Report calling for numerous reforms in school finance. A number of State legisla-
tures n re in the process of making substantial ehanges in their systems of school
unance.' In the wake of all these developments ,the Administration is showing in-
(Teasing interest in providing large-scale Federal aid to assist in restructuring

finance. The United States Commissioner sf Education, Sidney P. NUL. land.
for example. recently said he believed the Federal Government should pay 2:i to
:;0 percent of the cost of public education rather than the S percent it presently
1 ays.

Inequities in the Texas, system of school finance is the focus of this Commission
Report. The Report unravels three separate, cumulative ways in which the Texas
system functions to provide grossly inequitable funding for predominantly
Chicano school districts. First the minimum foundation formula, nominally an
equalizing device, operates in such a fashion that it provides less money for
the predominantly Chicano selloff' districts' The formula by which the local
district fund assignment is computed is the second source of inequity. Though
supposedly a fair measure of the share that districts are financially able to coa-
tribute to the midimum foundation plan, the local fund assignment formula is
replete with discriminatory features.' The third source of inequity in the Texas
system of school finance is the use of local property taxes to supplement the
minimum foundation plan.* The cumulative effect of these inequities is that in
spite of the minimum equalizing effect of State aid and the higher tax rates
prevalent among predominantly Chicano school districts, per pupil expenditures
from State and local revenue s' 'trees are below those in primary Anglo districts
ranging front a high of about $67:i in districts 20 to 30 percent Mexican American
to $340 in districts SO percent or more Mexican American.'

Perhaps Texas is unique In that its system of finance clearly operates to the
financial detriment of minority group children (Chicano in this case)." The in-

This survey was prepared for the Commission by Howard A. Gliekstein. B.A. 1951.
Dartmouth College : LL.B. 1954. Yale University. LL.M. 1963, Georgetown University, and
William L. Want. B.S. 1967. Washington and see; 1970, Yale University.

I See Coons. Clune. and Sugarman. -A First Appraisal of Serrano", 2 Yale Rev. of Law
and Social Action 111, 112 (winter 1971) where the authors predict that it is likely that
one of the school finance eases will reach the U.S. Supreme Court in the next 18 months.
See also note infra.

2 See, e.g.. Washington Post, Mar. 15, 1972, see. B at 1, cols. 6-7 which reports that the
Waits and Means Committee of the alarylanc House of Delegates has approved a bill -milt.
rally redistributing State aid to public schools In Maryland. . ." The Committee agreed
to withdraw its proposal after It was assured by the Governor that be will introduce his
own bill next year. Washington Post, Mar. 22. 1972 sec. Cat 1, col. 8.

N.Y. Times, fan. 10, 1972, sec. E. at 25, col. 1.
'See pp.supra.
See pp. supra.
See pp. supra.
See pp. supra.
This report points out that. In contrast to Texas, in the other Southwestern States

California. Arizona. New Mexico, and Coloradothe majority of Chicano pupils are in
predominantly Anglo districts. This made it very complex to separate out the affect of the
State finance systems on Mexican Americans, as distinguished from Angles, attending
school in the same district. See pp. supra. In California, it also appears that a majority
of minority group pupils reside in districts that are not financially disadvantaged See
Coons, Clune, and Siigarman," Private Wealth and Public Education 059-57, n, 47 (1970).

Ciu ne, and Sugarman discount the relationship between race and financial inequities :
"There is an understandable tendency to treat the school finance issue as an outrider of the
racial problems of public education.. . .

The tact is otherwise. There is no reason to suppose that the system of district-based
school finance embodies a racial basis. The districts which contain the great masses of
black children ordinarily also contain great masses of white children. There well may
he very significant racial dollar discrimination within districts but that is another prob.
lea to lump it with interdistrict discrimination is totally misleading." (Emphasis added)
Id. a 355-57.
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equalities in school finance between rich and poor school districts found in Texas.
however. are the rule throughout the country.'

A view ef inequality on the national level begins with a look at the ills-
parties among the States where average per Id expenditures currently
range from a high of approximately $1.400 in Alaska to a low of less than $50
in Alabama." Nor does State expenditures necessarily reflect the relative impor-
tance a State places on education. For example, Mississippi and Alabama.
attic!' rank 49th and 50th in terms of per pupil expenditures devote 41 percent
awl 10.2 percent respectively of their public expenditures to education. Alaska
aud New York, on the other hand. which rank first and second in terms of per
pupil expenditures devote only 32.1 percent 33.9 percent respectively of their
toddle expenditures to education."'

State averages, by definition, mask the wide range of disparities within the
States." In Wyoming, expenditures range from a low of $618 per pupil to a high
of $14,154; in Kansas, from $454 to $1,831: in Vermont, from $357 to $1.117:
in Washington, from $434 to $3.406; in Oklahoma. from $342 to 8:.:.566; in
Colorado, from $444 to $2,801; and in Pennsylvania, from $484, to $1.401."

In California expenditures per pupil for Emery Unified and Newark Unified.
both school districts in Alameda County. were $2.= and $616 respectively."
In New Jersey 14 districts with a total of 13.391 pupils spent below $700 per
pupil while 16 districts with 29,653 pupils spent over $1.500 per pupil." In New
York, two Long Island school district.; within 10 miles of each otherGreat
N .ek and Levittownspent $2,078 and $1.189 respectively per pupil.'

Not only does the current system of school finance produce spectacular di-
vergencies in expenditures for students in different school districts. but it
also creates inequalities in terms of the taxes .paid to finance educational
expenditures. Local funds. derived Onomt exclukively from the real property
tax. provide better than one-Italf the revenue i.'r elementary and secondary
education for the Nation as at whole." This subjects educational fitureng to
the massive disparities in tax base that characterize American local govern-
ments." Consequently, the richer a district is, the less severely it need tax
itself to raise funds. Stated another way, a man in a poor district must pay
higher local rates for the same or lower per pupil expenditur "

in Alameda County. California, Emery Unified School District manages to
spend $2.223 per pupil with a $2.57 tax rate while Newark Unified must
tax at rate of $5.65 to spend $616 per pupil." In Essex County, New Jersey.
Millburn with a $1.43 school tax rate. compared to $3.69 in Newark, has more
teachers per pupil than Newark, spends more for teachers' salaries per pupil
($685 to $454) and has more professional staff per pupil (61 to 53),"

In Arizona, Morenel Elementary School District produced $250 per pupil in
local revenue with a tax rate of $.67. Roosevelt Elementary, however. had to
use a tax rate of $7.14 to produce a mere $99 in local revenue." In Texas. the

e So. Conn& none, and Bowmen, "Educational Opportunity : A Workable Constitu-
tional Test for State Financial Structures". 57 Cal. L. Bev. 305. 317 (1969) : "(1) Poorer
districts In general tend to make a greater tax effort for eduention than do wealthier dis-
triets. (2) Poorer districts In general have significantly lower educational offerings than
do wealthier districts."

See appendix A.
" See N.Y. TIMM'. Jan. 10.1972. sec. Eat 2 (table).
12 51.11 appendix B.
12

34 serum) v. Priest. 5 Cal. 34 354. 600 n. 15, 4S7 P. 24 1241. 96 CAL Itptn. 601 (1971(.,
itobinson v. Cahill, No. L-15704 -69 at 23 (Super. Ct. N.J. 1'1711.

14 Report of he New York State Commission on The Quality Cost, and Financing of
Elementary and Secondary Education. Press Summary. Jan. 30. 1072 at 2.

" In 1140-71 local district revenues provided 32 percent of the funds for public educa-
tion: States provided 44.1 percent and the Federal Government provided 6.9 percent.
See N.Y. Times. Jan. 10. 1972 sec. E at 2 (table).

nape Ilerke and Callahan. "Inequities in School Finance" 61 (1971) a paper presented
at the 1971 Annual Convention of the American Aeatiemy for the Advancement of Menet.
and reprinted by the Select Committee on Equal Educational Opportunity. C.S. Senate,
924 Cone. 2d mom (Comm. print 1972.)

I* Work@ states that 'one of the cruel Ironies in the current approach to supporting
schools in Texas is that the communities which have the least money for their schools
are the very districts which tax themselves most heavily to rase school revenues." Berke.
Affidavit in Rodriguez v. Sea Antvotio C.A. 6S-1755A at 13 (WS/. Texas 1971).

to' These, and other discrepancies In California. are Illustrated by the chart it appendix
C.

Robinson V. Cahill op. cit. supra note at 20.
22 Willing v. Elhofaiall No. C- 2.,3652 at 5 (Super. Ct. Maricopa Cty. 1971).



10 districts with above $100,000 market value of taxable property per pupil%timid have to tax at 04 to obtain the highest yield; the 4 districts below
SIMMS) won d have to tax at $12,91'

A further glaring inequity in current systems of school finance is that varia-tions in expenditures tend to be inversely related to educational need. City
stallions, with greater than average educational needs, consistently had lessmoney spent on their education and higher pupil/teacher ratios to contendwith than did their high-income counterparts in the favored schools of sub-
urbia." In 1907. Los Angeles, for example, spent $001 per pupil. while its suburb
Beverly Hills spent $1,192. New York City spent $554; its suburb Great Neck,
$1,801.."" Dr. James B. Conant deplored these inequities-The contrast in the money spent per pupil in wealthy suburban schools and
in slum os& of the large cities challenges the concept of equality of opportunityin American public education."'"

The current pattern of resource allocation has been brought about by the State
in two ways. First, the local districts with unequal taxable resources have beencreated by the States and second, State aid systems have been adopted that are
Insufficiently equalizing to offset the disparities among the districts.

school distriets are creatures of the State. As the court noted in Serrano v.
Pricta. -Governmental action drew the school district boundary lines thus deter-mining how much local weath each district would contain." Having created
financially tlimnirite districts, the States have made efforts to equalize the differ-
ences through financial aid to local school districts.

Approximately 44 percent of twenties for elementary and secondary educationis contrilatted by the States through flat grants or equalizing grants or combina-tions of the two. The flat grant consists of an absolute number of dollars distri-lotted to each school district on at per pupil or other unit standard. Plans enotioy-
equilizing grants (or foundation plans) are more complicated ::nd have amanlier of variants. In its simplest form, a foundation plan consists of a Stateguarantee to a district of a minimum level of available dollars per student, ifthe dist rid taxes itself at a specified rate. The State aid makes up the differencebeta yen the guaranteed amount and toed collections at the specified rate."

.liter its oria,a1 proposal in 1924, the equalizing approach became the modelof %materials Sante adaptations. Compromises with the strict application of the
equalization lbjvctives won made in most States to accommodate: (a) the long-starditm tradition of fiat grants; (b) the reluctance of State officials to increaseskit. taxes to fully finance eimalization plans: and te) the desire of some locali-ties to tinainv truly sat orior schools.' In most States the finindation plan ended
tip providing the poorts districts with basic ednention programs at a level wellbelow that of the wealtheir districts that were left with ample local tax leeway

at The complete chart frun which this Information %a* taken. included in the affidavitsubmitted by Dr. Joel Bork. in Rodrigues.: v. Nan Antonia C.A. No. GS-1755A (W.D. Texas1971). is attached as appendix D.
- feet. Berke and Kelly. "Tim Financial Aspects of Equality of Educational Opportunity"10 (1971). reprinted by the Select Committee on Equal Educational OPPortunitY.Senate. 924 Cong.. 2f1 reek (eomm. print 1972). Sett also P.A. Commission on Civil Rights"Racial Isolation In the Public Schools" (1907) which discusses the prohlems cities faceIn financing their schools. "Under the system of financing, the adequacy of mine:stint:alservice', is heavily dependent on the adequacy of each community's tax base. With theincreasing loss of their more aMnent white population, central cities also hare suffereda ',committed erosion of fiscal rapacity. At the tome time. the need for city services hasincreased. particularly in the older and [arm cities. The combination of rising castsand a declining tax bare has weakened the cities' capacity to support education at levelsroute:sr:title to these in the suburbs." PE at 25. The Commissionexplains that one reasonfor these disparities In educational spending between cities and 'Wombs are the greaterclaims made on city budgets for other Nerriees. Cities anend a third more nor capitafor %Mime and two times more per caitiffs for public safety than suburbs. n bile suburbsspend nearly 741 percent more per capita for mbiention. Suburbs spend nearly twice theproportion of their total Midget upon education as cities. Id. at 29.The Phenomena of divergent expenditures in the same metropolitan area is furtherillustrate b the chart In appendix E.

at rest:Ind 'Slums"Slums and Suburbs" 144 (10111).
Cal. 5t1 603 (19711. See also fiehoettle. "The Equal Protection Clause in PublicEducation-. 7I rot. L. Err. 1353. 1410 (1971) :."Alloration of lax base is no less a Statenet 111:01 would b,' the dIstriladien of dollars by the State itself In unequal and arbitraryanielltits In retdmits t f different units of local government."

Fora full dIsrosidon of State eqmtlization plan* see Coons. Chino, and Sugarman,"Private wealth and Polltlfe Eittratien." AL 2 (19701: statement of Charles S. Benson,benriecs Wore the SAN.' (*man tee on Egan! Educational Opium' nttity of the E.R, Senate,92,1 Core.. 1.1 svgs., pt. tc.i. at 67(M, 4712-0715 (herelnsfter referred to as "equal educa-tional ooporinol0 loarhocs "I
w See Neirlory Commit leo tin infrrgerernmentil itelntinns, "State Ala to Loral Govern-ment" 411 11999/
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1.1 I N,cet 41 flu wiuitssnw foundation plan level without Unduly straining local
'

.tithough Federal ethic:abut:a aid program.. make up only about S percent of
:i.1 ret tomes for public education. they have had some impact on eqUailxing r-
sours. Tale I of she :lestittitary and Secondary Education Act, enacted in
ac:.otints for close to 1 pertsott of Federal fund% exi.htled on elementary alai
secondary eiltscatiesi.' It is desimied to meet the educatitanti needs of chiltintt
from low iticdn futilities::: because it is responsive to eiltwational needs of the
poor il has had an equalizing effect.' Other Federal progrants. however. often
set t. 10 reinforce disparities. Funds under tin. Nutional ilefens dw.:aims Act,
for estniple, sometimes have gone disproportionateiy to suburb:as schtslis."

Aid In federally imp:tiled areas never was intended to have an equalizing
effet,- It is designed ml.y to compensate for the presence of large snt tax
exempt Federal nelit hies: need is not a eritei ion. Nevertheless, it is the small
but important share of educational liaancing that has been contributed by the
Federal Cloternment that has been the most effective liscal contribution It, equal
educational opportattity hi American school finance."'

U. TI1E resscir OF "EQUAL INIUCATiONAL orroarexttr"

The fundamental relationship between education and democracy has been a
premise of our form of government. George Washington stressed this in his
Farewell Address:;

"Yrosnote then as an object of relator,' importance, Institutions for ..he general
iliffusiou of knowledge. in proportion us the structure of a ffOrerilltlela giv-s
force to public opinion, it is essential that piddle opinion should be enlightened.'

Thomas Jefferson echoed this conviction:
-I think by far the most important bill in our whole Alsip [of Virginia] k that

3 Ibid. See statement of National Committee for Sup art of the Public frehords. "Equal
Ealocatimuti Opportunity Hearings" pt. 1st 11-2 at 52%7. S'ilq abatis summarized the major
matletplacies of State equalization programs: -State s'. stems of edtleallati Osmosis distribute
State finals through foundation programs which fall to correct the wealth illepariliesoilloug local districts. White these programs vary wlsiel In dIeeiffes from StXle zorftal°I requently puffer from three inalor flaws. and a hoes. or minor :

Foundation amountsthe maximum amount thr Sta:e asinures park district arc inatle
quote. For Instance, CAlfOrida a maximum ;Meant IS per etenlenlary pupil. Maryland s
I+ 5:;111.

-Flat or miultuam grants which award money on the hods of number of pup's to all
dharlet, wealthy or poor. When they are awarded as part of the maximum foals lation
amount. as Iu California. or are substituted for districts not qualifying fur minimum
aistossists under an equalization program. as in Itaayland. the) subsidise the wraith, and
attenuate the disparities.

Uisirkis must ruins motley locally to support eduestion programs superior to those
prssvIslesi fir In the futelatIon amount. This gives rise so sibisarttle% In tax effort and hi
xpisliturn. Even though poorer districts make the statue or greater tax effort an beltalr
of their schools. they sire able to purchase mach lees tslueatIon than the rich." It also is
noteworthy that the hosts of ntessurehottit usoNt to detonable a district s alloation tends
so insertions:11e agultist cities. Funds are distributed on the basis of pupil weighted average
daily attendance sWADA/. The WADA formula has an adverse inotemt on cities hecialine
of their tourney problems. Cities. therefore. typkadly have 4%rollimentn greater than the
WAIIA while soolosrhan and rural districts have enrollments .m than th WAD.t. gee
Iterlos (Meisl and Andrew. "Equity in Financing New Torn City impact ofLoral. Spar. sew Federal Polley". prepared for paVicasion in February 1072 issue al

and Urban Swirly." See also tarp. -The J nor. the schools. and Equal Profess.
sten." -I:quat Edtsatkinal Opportunity" 181,. Inc 1ttui. : Commission sits Rights.lal Isolation its the Public Schools" 2$4 112671 "Plate aid pngras dens,picl eeradesnee, Iu aftyltit Illy then pear districts (*flea Mil -art the now wcalthis r suburbs at
levels compar.thle to or higher then the cities."

See Rorke and Kelly. op. cit. supra note at 27: V.P. Commission on Civil Rights.
1%olatimi in the Pubitc Prhools" 2t1 I yteil Advisory committee on Inter.

gmertassenial Rclathos. "Male Ald to Local Governs/wet' 37-29
f For a slInciesnion of title I and other Federal aid ,rograms that assist minorit3 grouts

elslIsir.o. sm. iostein. Educational l'rograms and Minority GlIalloa- ::s J., of
Negro Ca. :M3 (19G!n.

.2 See Berke and Kelly. op, ch. supra note at '2i. :+u : llerke and Callahan. sip. cis supra
note 72-74 :. Commission on Civil Right's, "Itactrl IsMation In the Politic sehools '
2!, 1191:7).

" Commission on Civil Rights. "Raclal Isolation :ts the Nadi/. Schsurbs" f ,
MM.
Rorke and Callahan. op. tlt. 'supra note at 73.
Carewell Ashir,s. 'Ilse Writings of Grarge Inga t Ilircutenut:I eon Ion; 2::o.

S.,. also Id. at vol. p. 27.
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for the' diffusion of knowledge among the people. No other sure foundation
east he devised for the preservation of freedom :end hominess." "

Our Founding Fathers, moreover. regarded the provision of edtwation as a
Public function. It is not too much to say," wrote John Adams. -that sclatoet
for 11w education of all should be placed at tovenient distances and maintained
at t.w public expense.""

Public education in the United States dates back to the Massacittegetts School
law of 1447. and within a generation most of the other New England ...both,
had followed Matosohuttetts' example.' Development of public scloe.i: in the
middle and southern colonies was much slower; education outside of New Elm-
land still was primarily a private matter at the close of the ISth ccntstry." Pub-
lic interest in public education increased during the first half of the nineteenth
century and by 1KM "the battle for free state schools" was won in the Northern
States.' Progress was slower in the South but by 1915 education in every State
of the Union was not only free but compubtarY."

Today, the duty of government to provide education is generally conceded.
It has been specifically provided for in the Constitutions of 'it) ae-. of the
Union" and has been given eloquent recognition in numerous judicial opinions
snob as that of the Supreme Court of Michigan which said:

"We supposed it had always been understood in this state that education. not
merely in the rudiments. but in an enlarged sense. was regarded as an important
practical advantage to be supplied at their option to rich and poor alike. and
tot as something pertaining merely to culture and accomplishment to lw brought
as such within the reach of those whose accumulated wealth enabled them to
pay for it."

Education was widely regarded as a means of forts Bring social cohesion. Sam-
uel Lewis, first superintendent of common schools in Ohio. wrote in 1'3U:

"Take fifty lads in a neighbori ood. including rich and poorsend them in child-
hood to the same school let them join in the saute aports, read and sp.11 in the
sante classes. until their different circumstances fix their business for life: some
go to the field, some to the mechanic's shop, some to merchandise: one heemnes
wealthy ; the majority live on with mere conwetency---st few are reduced to
beggar) But let the most eloquent orator, that _.ver mounted a western stump.
attempt to prejudice the minds of one part against the otherand so far from
succeeding, the poorest of the whole would consider himself insulted."'

But certain structural characteristics of our system of public edueation worked
against tlw goal of social cohesion. For one thing. our schools were segregated by
race. and, in many places. by ethnic background. It was in the area of nice that the
first battles to achieve equal educational opportunity were fought.

The attack began by efforts to insure that "separate" facilities were. in fart.
"equal." as required by the Supreme Court's decision in Picssy v. Irryeson.41

3. Letter to emirs wytne. la "The Papers of Thomas Jefferson" 244 (Prtneeton Fairer.
oily Press 19541. See also Id. at vol. 9 p. 151:6 -The Works of John Adams" 165 i1531) :

Commission on Civil Rights. "Racial Isolation in the Puling- Schools" 1-2 s 1:4071. Early
legislation reflected the importance attached to education. For example. the northwest
ordinance of 17437 provided: "Religion. morality, and knowledge, being necessary to good
goverament and the happiness of mankind, orhools and the cleans of education 415111 for-
ever he encouraged." 1 -Documents of American History" 131 (Consumer ed. 193S).

""The Works of John Adams." op. cit supra sole.
*Cubherley. "Public Education in the United States" 17-19 (1919) 1 "Documents InAmerican History" 29 (Continuer ed. 190).
" Cubberley. op. kit. supra note at 77.
"Id. at 101-115: 119-192.
is Id. at 244-254; Morison and Comsagee. II "The Growth of the American Republic"

306-307 (1956).
N See. e.g.. Constitution of Florida, art. 12, sec. 1: Constitution of Idaho. art. 9. sec. 1 :

l'olletitution of 311ebigan. art. XI. see. 1: Constitution of North Carolina, art. I. "re. 27:
Constitution of Rhode Islam!, art. 12, see. 1. See also Article 26.1 of that United Nations
Fnlversal Declaration of Human Rights which provides: "Everyone has the right to edn.
MUM Education shall be free. at least in the elementary and inndattantal stages. Ele-
mentary education shall be compulsory. Technical and professional education shall be
made g,'nerslly available, and higher education shall be equally accessible to all on thebark tat merit."

"Stuart v. fohool District No. Le Xstananss, 30 Mich. 0, 75 (7374). Pm` also DrownV. Board 51 Edon:otiose 347 V.5. 40$ (050 ; City of Iwrlewtlte v. Commourraiffizi::4 Es'. 455, 492 -ft::. 121 411 t tnosii Sielkmr v, 329 MI. 19iAtl. 344, 352 (Inn); Dimon V. OS Coon. 1113, *10-01 92 Mt 340. 349 (1394) :tirrolit v. Parish sword of ack*ol Dirosters, 13. Lc 1634, 1113 119 (1919): 1 U.S.Commission on Civil Right,. /took' helstiois to the Astife SAN* (126.7). .as ()soled In Gardner. .1.. "Exeelleitce" 117 (HMI Nee also Wilson, "Social Clisl andEqual Edneational Opportunity," In "Equal Educational ltpportnnity" 51-t42 1909.4,163 V.S. 537 (INK).
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Courts found violations of the equal protection clause of the Fourteenth Amend-ment' where it was shown that there were inequalities between Negro and
white schwa hi buildings and other physical facilities. course offerings. length
of school term. transportation facilities, extracurricular activities, cafeteriafacilities and geographical convenience.'

In .Missouri ex rd. Gaines Y. Canada" and in Signet v. Board of Regents,"
the Supreme Courtconsidering alleged tangible inequalities invalidated school
segregation where it was shown that the quality of the facilities provided for
Negroes was unequal to the quality of the facilities afforded whites. Next, the
(mart considered whether intangible faders more difficult to measure than
bricks and mortarmould be considered in determining whether there has been
a denial of equal educat;qnal opportunities. The Court answered of in
sweat v. Painter," Wi leh. it held that more than physical facilities needed to be
considered in judging whether Texas was providing equal educational opportat-
'dry in separate facilities to black law students. "What is more important", the
Court stressed, is the fact that the University of Texas Ism School "mpoo-ases
to a far greater degree those qualities which are incapable of objective measun-
ment but which make for greatness in a law school." 4 similarly. in 31eLat,rin v.
Oklahoma Mate Regents for Higher Education" the :.;ourt required that a ulna
student admitted to a white graduate school he treated like all other students
and not segregated within the school, Again, the Court relied upon "intangible
ensideratioes". including "his ability to engage in discussion and exchangeviews with other students . . . ""

The fatal blow to the separate but equal doctrine was struck in ItkI4 with the
courrs decision in Brown v. Board of Education:" Here Court held that it
was unnecessary in each case to demonstrate the harm ,.nosed by segregation.
nether, a universal rule was appropriate:"

"(lin the field of public education the doctrine of "separate lint equal" has
no place. Separate educational facilities are inherently unequal. Therefore, we
hold that the plaintiffs and others similarly situated . . , are , . . deprived of
the equal protection of the laws guaranteed by the Fourteenth Amendment"

Of especial importance to the Court in assuring equal treatment was the nig-
nilicatam it placed on the ale of public education. The Court said: "

-Today, education is perhaps the utmost important function of state and local
governments. Compulsory school attendance laws and the great expenditures
for pilaw:Mon both demonstrate our recognition of the importance of education
to our democratic society. It is required in the performance of our most baste
Public resp eneibilities. even service in the armor: finer:4. It is the very foundation
of good citizenship. Today it is a principal ittstreteent in awakening the child to
cultural values, in preparing hint for later pmressional training, and in helping

"The 14th amendment to the Constitution provides. in pertinent part: nor shaftany State deny to any person within its Jurisdiction the equal Protection of thelaws."
." See. e.g.. s(storl v. Board of Regents. 332 P.R. AM UMW ifitteouri ex rel. GainesV. Cowan. 305 U.S. 337 (1938) Gong Lana v. Rice. 275 U.S. 75 .1927) : Carter v. School

Boor4.1N2 F 2411 531 (4th cir. 19501: Durk v. Comsat, School Hoard, 103 F. Sapp. 337(R.41). Va. 1952), rev'd sub nom. Drawn v. /toned of htfueatiott of Topeka, 347 P.N. 453(mu) : Railer v. Wheaton. 86 F. Sapp. 397 (N.D. reg. 1049) Pitt. v. Board of Trwstees.54 F. Sum. 973 (V.D. Ark. 1949): Fryman v. County &hoot Board, $2 F. Sum. 107
Vo 194s.. aff'd. 171 F. gs 71* (4th ('tr. 1948). Mee, also Infirm and Darla. -Semen-

Hon In the Public Schools-1933." 47 Marv. L. Rev. 377. 430-35 (1954): Ilorowita,
"rnsefoarate boot UnequalThe Emerging Fourteenth Amendment Incite in Public School
Ednention." 13 t.('.L.A. L. Rev. 1147. 1149 (19(10). Mary E. Mebane (Elul. a teacherat South Carolina State College. recently described what It was ilk, to go to a separateimt unequal nehool: 'It's when you're in the second grade and your eve reads the name
Tiramown High School* and you also see in the front of the hook 'discard' and even thoughyou're only 7 years out you know. as you turn the pages that have tears patched with athick yellowing tape, that you're using a hook that a white girl used last year and tore up,
n1111 y.(its nifilier is fraying hunk rem lost like her mother paid hook rent. Volt get thesecond -hand book and It given you n thing about seeondhand hooka that does not go awayuntil you are tenebing yourself and are able to buy alt the new ones you wont" Ali,Times. Mar. 15. 1972. at 43. col. 1-2.

'Ano3 337 (1984 ).
:Ma U.S. 0:11 (194s).

'4 339 1%14. n*-11 (10501.
' M. at 634.
u " "'1 P.S. 037 (1050).

Id at 841. Sc,' also 1 FA rommis,don an Civil Rights. "Uncial Isolation in time Mobile
140101.14" 240 -247 (1907); VA Commission on Civil Rights Freedom to the Free" 144-147 11903o.

*.** 347 F.S. 433 (1954).
Id. at 493.

at 493.
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him to adjust normally to his environment. In these days. it is doubtful that any
child may rete-imably be expected to succeed in life if he is denied the oppor-
tunity of an education. Such an opportunity, w here the state has undertaken to
provide it, is a right which must be made available to all on (spud terms.,"

The BrOWn decision also has been applied to segregated schooling involving
Mexican American children."

Since the Brown decision, there has been an unremitting strugglethrough the
courts, the legislatures and executive actionto eliminate racial discrimination
from the operation of our public schools." The increasing sensitivity that Brown
created to inequities; among schools broadened the search for equality to factors
other than race." A problem of lower visibility that increasingly has attracted
the attention of scholars, lawyers and the courts is that of int erdist riet financial
disparities. Equal educational opportunity not only involves the ell: ,inatoon of
invidious racial and ethnic discriminations but also requires that money
expended on education be distributed in a notediscrinduatory manner. What
formula is appropriate for determining whether or not education funds are being
dispersed to guarantee equal educational opportunities?

The answer to this question does not necessarily depend on a simple quantita-1
tive weighing of resources; at times, the attainment of equality requires unequal
efforts and expenditures. An adequate definition of "equal eiluvational oppor-
tunity" requires the consideration of varied factors. Many formulations have
been ad va need."

The definitions generally can be categorised as those which place restraints
on the State and those which Impose upon the State some type of affirmative
obligation. In the first category are fornmlations which ordain that a State's
educational financing system may not discriminate. against the poor." on the
basis of the wealth of the residents of a school district." on the basis of geog-
raphy." or aglinst taxpayers by impesiug unequal burdens for a common Stale
purposes." Definitions of this sort are particularly suitable for the courts whit it
Usually are reluctant to inject themselves into such subjective and sul,stantive
questions as the appropriate product of an educational system. Tioo.e deli, it huts
penult the State to design its edueational system lit a variety of ways so long
as it does not violate some relatively clear formulation of equal protection."

r° See, e.g. Mende: v, Westminster School District of Orange Coenty, 64 F. Sapp. 544
MIX Cal. 1946). ord. 161 F. 2,I 776 (9th Cir. 194 "t Delgado v. Bastrop Independent
School District, CIS. No. 38$ (W.D. Tex. 194S); flea:Wes v. itheely. 00 P. 8000. 1004
(D.C. Ariz. 1981) ; Romero v. Weakley, 226 F. 24 399 (9th Cir. 19331 ; 11crorandez v.
Driscoll, Civ, No. 1384 (S.D. Tev. 19571, 2 Race Rol. ltep. 329 (1957) : Cisneros v. corpus
Christi Indeperulent School District, 324 F. Stipp. 599, 604-606 (S.D. TeX. 19701. See also
F.S. Commission on Civil nights, Report 1, Meilen,* American Educatiou Study 11-13
(19711.

For an amount of this struggle, see the following reports of the C.S. Commission on
Civil Rights: "1959 Report" "1961 Report, Volume 2 ": Rights. 19(13 ": "Freedom
to the Fro" (19031: Survey of School 1k-segregation in Southern and Border States.
1995-66" (mum; "routhern School Desegregation 1966 67" (19671; "Federal Enforcement of School Desegregation" (19991.

"t not see David K Cohen. "The Economies of Inequality". Sat. Rev. 04,79 (Apr. 19.
1069) who argues that "much of the interest in intrastate fiscal disparities arises pre-
cisely from despair over the evident failure of efforts to resolve" the two central prob-
lems of public education of our times --its organization along nodal lilies awl its apparent
inability to mince racial and class disparities in school outcomes. See also I'eter Minus in
the Washington Post. Nov. 28. 1971 : "Northern liberals who used to stand forcefully fur
school desegregation are suddenly finding it ittipolitie, and are looking for alternatives.
ways to stay 'liberal' without being In favor of busing , , . The answer that many aretending toward is equalization for desegregation, moving dollars ammod instead of Mill-
flreti. They note that. after all. the object of desegregation all along was only equal (shwa,
Ilonal opportunity. If rootalization sounds n little like 'separate but equal', that has hod -40far bothered these Northerners,"

ra See, e.g., Coons. Chine. and Sugarman. "Etitteatioital Optatrtunity> A Worthwhile Con.%Muth-mai Test for State Vintoodal Straritires." 37 Cal. 1,. Rev, 303. 538-340 (1909) :
Wise, "Rich Schools. Poor Schools- -The Promise of Equal Opportunity" 143-159 (19691
Kim. "The Poor. the Schools and Ettual Protection" in "Equal Educational Opportunity"139. 140. fral (1969) Coleman. "The Concept of Equality of Ellueationat Onportunity"
In "Equal Educational Opportunity" 9 (1009) ielard and White. "intrastate Ineoitallties
In Public Education : The rase for Judicial Relief Fader the Equal Protection Clause."1970 Wit. L. Rev. 7. 25-28 (1970),

41 See amid curiae hrief of Center for Educational Polley Research. Center for Law andEduention in Serrano v, Priest.
.4 See Coons, Chloe, and gararman. op. eit. supra note at 811: "ne quality of MIMI,*education may not be a fitnetion of wealth other than the wealth of the State as a whole,"
en See Wise. op. ell supra note at 140 "Equality of eduational opportunity mistswhen a eldld's eduentional opportunity does not depend upon either his parents' economic

eircumstanees nr his location within the State,"
4" fine Milks v. Sholotall. No. C-253682 (Ariz. Super. et,. Ma Hellen Cty., Jan. 13. 1P71).,
67 Wise, np, cit. supra note at 158-159.
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Definitions In this category have the virtue of "modesty, clarity, flexibility and
relath e 22

The definitions of "equal educational opportunity" which impose an affirmative
obligation on a State" run from the simple "one scholar, one dollar" ato the
amorphous"[A] school district is constitutionally required to provide the best
po.Able equality of opportunity . ." 22to the utopian"equal educational
achievement for every child" 72to definitions which stress the distribution of
funds on the basis of need and then seek to formulate some standards for defining
"needs." Some of these formulas have been advanced in school finance litigation,
and we shall now turn our attention to a consideration of the cases.

III. THE SEARCH FOR JUDICIAL REMEDIES

A. The Appropriate Constitutional Standard
As we have seen, the equal protection clause of the Fourteenth Amendment

has been the battering ram in the pursuit of racial and ethnic equality in public
education. It is this same amendment that has been chosen as No urapon of
those seeking equality in educational financing. The meaning and sweep of the
equal protection clause has been a frequent issue before the Suprema Court
and standards have been developed for applying that clause in various situations.
These standards provide the backdrop against which the recent school finance
cases have been brought. We will review those standards, before turning to the
recent cases.

The basis of an equal protection attack on governmental action is that two
Croups similarly situated have been treated differently e.g., black children and
white eliiidren. similarly seeking a public education, are required to go to sepa LI; e
5(110015.

The Court initially developed standards for judging equal protection violation-1
in eases involving economic regulation. In Gulf, Colorado and Santa Fe kg. v,
llis. the Court said that legislative elasslficatIons "must always rest upon some

difference which bear's a reasonable and ;list relation to the aet in respta to,
which the clasilication is proposed. and can never be made arbitrarily and with-
out any such basis." a,

Tin' onrt also has emphasizoil that the burden of aft:lel:bee a legislative apt
Nes wl: -on him %rho denies its eonstitutionalit3" Brown V. .ltsraifoi. la
LinfAirlf v, Natural Carbonic Gas sunan'irlzing the rides by which tsplai
protection a nttnnents must he tested. the Court noted that 1 he person attacking
the An tlitorY elassiti-al ion "itoe.i carry the burden of showing that it glI1(.. not
rest upon any reasonable la. s. but is essentially arbitrary" and that "if any

('eons. none. and SugarMan. op. eit. supra note at 340
"So" (.41:MIT:In, et). cit. slue% Bete, Coleman (legerIbeg the evolving role of Governthent

and educational institutions In assuring 1.911111 OtIllefittlffial 111111Ott011ittl.S. Initialir tin'
role of the vomtnunity and telneathotal ins:notions were rota vely pasd, o all thlt 1111,
4.111:tqfqi MO, the provision of a 40 of free loodic resourees. It was then 141 to the Pandit
and And to decide how to resonrees. Toda3, the responsibility to create achieve.
tostst lie. v sth the °due., tional inshigtion. tint the mid,

;.. see Niers', t. !Nord of 1:41)o.o jog of Lakeland Central School Diatriet 7 ts.v. Slip. Ct.,
Westchester County Jan. 17. 10711.

vs Comment. "Equality of itteational Opportunity : Are Compensatory Progr.tals Con.
OHM 'tonally Reaufred?" 42 S. Cal. L. Rev. 140. 150 (1909).

72 silard and White. op. eft. supra note at 2.: -20.
8.s+ id. at 26-28: Kirp, op. elt. supra note: Cf. Cohen. op. en. ',Ppm tote at 75" sheoltnen and researchers haven't much evidence about the education:a techniques

that might satisfy a need Criterion. or how much they might east. %twit Dews is hound to
dampen hullrd er legislative .ait hush; gm for a criterion of resource 1111(WO HMI." nee general
ointment "The Evolution of Eli til ProtectionEducation, Municipal Services,and Wealth."
7 Marv. Cir. Lib.Cie. Rights L Per. 103, 172-784.

Gulf. Colorado and Santa Fe till. v, 105 C.S. 150. 155 11597). See also Southern
RV. r. Greene. 210 C.S. 400. 417 .1910 A tchtsoa Narita Pr Pg. v. 1"eabarq,25(4 1'.i.
(19U)) Roaster ()nano CO. T. VIrfthita, 255 C.S. 412. 415. (1920) : Truax v. Corrigan, 257
1' M 712. :in (1921) : Africa)/ corn. v. Day, 200 C.S. 71, 83 11924) Power Mfg. Co. v.
Saunders, 274 C.S. 490. 493 (1927) : Lottirrille Gan Co. v. Coleman, 277 U.S. 22, 37
(1925) : Otto Oil Co. V. Conway, 281 U.S. 140, 100 (1930) Metropolitan Co. T. BrOttIntrrli,
294 ;.14. 5s0. 353 (19351 Hartford Co. V. marrinon, 501 C.S. 450. 402 (19:17) ; AR11,11.11

V. Cass County, 326 C.S. 207, 214 )1945) : Morey v. Dow!. 354 C.S. 457. 405 (1:157) ;
iirratrom v. Ilerold, 383 U.R. 107, 111 41960) : ;Mobil V. )eager, 384 U.S. 305, :109 (1900)

"25 C. 8. (12 Went.) 260. 277 (1827).;
*4 220 .S. 61, 78-79 (1911).
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state of facts reasonably can be conceived that would sustain it. the existence
of that state of facts at the time the law was enacted must be assumed."

But the Court has not been as solicitous of legislative enactments that were
alleged to abridge rights of free speech and association. protected by the First
Amendment. In Schneider v. State,' for example, the Court observed at whena State abridges

fundamental personal rights and liberties , . : the courts should be astute
to examine the effect of the challenged legislation. Mere legislative preferences
or beliefs respecting matters of public convenience may well support regulations
directed at other personal activities, but be insufficient to justify such as
diminishes rights so vital to the maintenance of democratic institutions." And in
Shelton v. Tucker," the Court used these words : "[Even though Cie governmental
purpose be legitimate and substantial, that purpose cannot lw pursued by mean:,
that broadly stifle fundamental personal liberties when the end can be more
narrowly achieved. The breadth of legislative abridgement must be viewed in the
light eif less drastic means for achieving the same basic purpose."

(11 Hoard of Education v. Barnette° involving the constitutionality of the
public school flag salute requirement, the Court said:. "The rights of a State to
reguinte, for example, a piddle utility may well include. so for as the due process
test is concerned, power to impose all of the restrictions which the legislature
may have a "rational basis" for adopting. But freedom:. of speech and of press,
91* assembly and of worship may not be infringed on such slender grounds."

Nor k it only in the area of the First Amendment that the Court gives eve-
(41151. scrutiny to legislative action. Titus, in nit/ vtufeee v. Orr/dose

Prods Co... the Court noted that -Where may be a narrower scope for operation
of the ; resumption of eonstit ianality when legislation appears in its face to he
win: a a eelecific prohibition 14 the Constitution suele as the. of the first len
run ialments. which are deemed equally specific when held to he embraced with
th .'ourteentlf."

a time. the Court recognized that legislative. classilieations attacked under ht.
rs anvils% Amendment hey(ind those encroaching on rict.lits pretect-.1 by the first
11'9 :11131'n,illlents, caul(' not he treated unifermally and subjeeted to a "rational
basis" -est. Differeiet tests were required d"petuliug vote the nature of the
classify factor aid the interest affected. Thus. the Court has cfmcitided that
legislative classifications involving -sum wet" criteria or fleeting -fun& motif al
righ; %%ill 1'e held to (WM' (MINI protection unless jtktified 1 y a -compelling state
interest :" In Shapiro v. Thmuimon,m the Court articulated this standard:,

"isitu... the classification here toneltes on the fune1119110 al right of nterseite
imleeont, its conyliturfomitity must he judged Iy t'3 stricter tandard of
whether it promotes a rompriling large interest, this sthuMerd. the
reiptirement that new residen to :in area wait n ear period before being

eligible for welfare assistance] violates the Equal Priitectout Clause,"

Tha 1.111.r of thaw, sty,. ralos kb Its bean s Issiaitswrabls ,asfas
11 . ;;Itsl rat. 1)1011111 ,111oi 1,1 '1.111 rt./ , 9411 U.S. :42, t cotton

1!;'s; ,"sit,:l. 237 1%5. 129. 137 11921; ;. hrnx Coin, it l n , ;:1'11 1' 5 245.
2:11 11.122p. st,;.. /Nord a( Ts I. rag..e s .1((ektens.2,::: VS. :;'".:.37 (1041) ilt fts(ssitISS
(*S. %. Ilisetifil. 2'14 1*.S. 55,0, 354 rot iniehnsi V. Pottiltem one pa 1 011,
T. .S, 495, 7.00 179 ::71; rni,11 NIS1,4 V. eqrslene Prort.,r1^ , 144. 154 419 :sr
1 "fora 17,, It t cox,. counl.t. op real (sm.: Soils at s V imva. op rip subess 'it.'
at -ens4.: Ilii,d s rOres,s. RIM s, 85' 1*.S. 522. 5,15 (1!'591: Its Gafroa t itarsdass,/,:;1;4; 1*s.
;20. -1..a, 419511, sii.f :?r4 M 113% 11/.013 first :4:11441 In V. 94 f 5 11-.. 132
(1575%.. Its listait. fllItinS,..0;111.1, 11) roculata isahl'a iv:Ire:Pah Ass, the ,tortirer
and In.rocetion of :4'10 was ehall4ell 1,11 talons! ProlaalIssa a04,04 10 the .00 .,0.t
0110,i 0 1,10h repeat. the Muss lanfewsre, all frivoler the in 'tier of 1,1%a lots or econoiale
reg., I.: t toil.a S 117.101.

" :ir. I 1 ".s.479. !SS.
.1* S. 091 139 (1911 SOP Know's v. I'sloper, nan 77, 95 I . //mfrs v.

I OM. 5111:4:, S. 510. 521 41500, X.t 1(1' v, 1 t,r1rora. r.S. 140 11915i : Kay.
"no Pref..reicir for Freedom 81 N.Y. 1' i,. Bee 11,42 (1959) ; f'ontinost "Ats Trasstst4
Tale:. Its In .1:111e101 .Vindaktratiel. Proceedings", 03 Yale 1...1. 205, 22', s19:1:1,,

s.s 804 l*.s. 141. 152 n.4 (193Sr.
"For a summary of tile different w:134 in %%Udell the ...amect" eliesill. Alton en.ie.a

leas boon see Cntmiteitt. "Emisit Protection in tell' Urban Environment rise itlitht
to Eemil Monktpril 411T91. I, Rev. 4f`11. 1505 a. 70 119721.

" The "ration:11 Nods" and "compelling state Interest" tests have been vInuely 111141.-itreil
net the "old- or -sinndard" test and the -new" ne "strict" test I'or a flintier (11,e,IsOenof these ts Cononeat, "Erp1.11 Proteettun Ito the 17rIonto Environment The ItIseot to
Eloml Moo:Hello services al, it L. Hey. 496. 4117-911 119721 0,9'1111411. ".htin^g v.1 gill, ref: Housing inseritaltattion by Referendum 39 Univ. Chic. I.. Rev., 115, 119-211(1971)

.'394 U.S. 018. 038 (1909).
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Among the eriterin the ('ilitrt has regarded a-; sinpoet are nice. Bo lbw/ v.
sharpy I "Classifications based St.leiy upon race must be scrutinized 01111 Interim
lr care. Niece they are eautrary to our tratlitit los and logire e41104 Uttotin:itY
8118Peer) lineage. Ihralotytudif V. United ;slates ("1)i,tinetiole: Ielneen
citizens solely because or their ancestry are by their vet, naturi. oflobIN 10 a free
pelple whose institlithant are Daunted main the dgmtrine of etputlit3" " wealth.
IlftrYer V. 1tryinia Boarit of Elect ifftla draws ou t le basil r I.:n or
property. like dame of race . , are trattithinally disfavored") t and. possibly.
illegitilint(*.:" Compare Lery c. Louisiana.' with (Atone t. [-inernt.' In stun, the
Court has regarded as "suspect" eillcSilleatit net those elassilhatitnis that dis-
criminate against an individual On the basis of factors over Which lie lin 1w
emit reel 't

Included in the category of interests that the Court has re5artled as funda-
mental are voting," procreation.' interstate travel." mfirrittge,*. lnrtitiral assik=
anon," mid the opportunity to earn a Some lower courts have classified
(A nen t ion as fundamealal interest

When a challenged elassilication involves a "fundamental intertt", just as in
the ease of a "suspect" elassithott ion. the Slate's basis for the Classification lutist
be more than "rational"," the State has the burden of showing that it was

)4347 U.S. 497, 499 (1984). See also korematau v, United States, 323 U.S. 214. 216
.1944, ; Loving v. l'irgnia, 388 U.S. 1, 11 (1967) McLoughlin t. Florida, gi CS. 184
(1961). Cf. Sherbert v. Verner, 374 U.S. 398 (13631 where. In a due proe', cont.t., the
Court applied the compelling' interest text to a classitteotion relattsl to religien.

920 1 s 81, 100 (1943). See also rick Sr° v. Hopkins. 118 U.S. 356 (1883) ; Yr, caul.
ifa. Trinidad. 271 U.S. 500 (1926) ; 11111 v, 7'exase, 316 U.S. 400 (1942) ; liven :ode: v.
:-as 147 U.S. 474 (1951).
x:98.; U.S. 663, 668 (1906). Harper bat; been called "the 'erning of America's con-

school (Ion the narrow problem of Negro rights to a wider recto:Atho of the disadtantaged
1111:41%fin of the poor of all rave." Cox. "Constitatiottul Adjudotion awl the lrottuttion
of I uman RIghta" 80 Harr. 1,, Bev. 91, 180 (19661, Cf 'Mr. Justice Jaelt,on ronettrri.
lu tdfrard v. Californ.a, 314 U.S. 160. 181 (1941). In Mellottaid v. lifigtil of i:lictiou
Comm. 394 U.S. 802 (1969) the Court declined to ,me the compelling Interest lest
and noted that the classification at issue was not based on race or wealth. -Iwo factor,
which would independently render it classification highly suspect. . " Id. at 907
I ..MO101$14 added 1. SO also Griffin V. Wino's, 1' S. 12 (10301 It rims v.ohif,. 3611 ns,
282 (19591 ; Smith v. Bennett, 365 U.S. 709 (1961) ; Douala* %. C an/Ionia. 372 S 333
(1963) ; Anders v. Caiihroaio. 3Sti I* S. 7%8 I 1907 I : Rolertx %. La Vallee. ;s9 r S 40
(19417) : Williams V. Illinois, 399 U.S. 2311 (1970) . Southern Alameda Spanigh Speaking
Oeffani:ation v. Union City, 424 F. 2(1 291 (9th Cir. 1970). Cf. Mr. Justice Whin:, cou-
c bring in Gristmd v. Connecticut. 381 U.S. 479.503 (19681.

11.111eating tote heightened levels of consciousness of recent years is the sugvestion
that sex elassifleations also be triarded as ..tispect. See Comment, "Are Sex-Based ciassl-

tIons Constitutionally Suspect ) ' 66 N.Y. L. Rev. 481 (1971)
))391 U S. 68 (1968).
10401 U.S. 532 (1071).
"111. at 582. note 19. In more general terms, the Court lins suggested that legislation

which falls more harshly upon a cla that exerciser little control over the Moilletil
process should receive "strict scrutiny'. See. c.o.. ruffed Shoes v. carotene Pr/44114s Co..
304 1'14. 144. 153 n. 4 (1938) where the Court noted that PirsIndice nattinst discrete
and intodar Minorities mat he n special condition, which tents seriously to curtail
operation of those political processes ordinarily to he relied upon to protect minorities,
and, which may call for a correspondingly more s/welling judielal insinirti (eltationsomitted)." See also. //Owe. V. )fanners, 269 F. Stipp. 401. 507. 1108 (DIU'', 19671,sub aunt. Smack v. Hobson. 408 1. 24 175 (1.1.C. Cir. 19(1).

"See Reanaids v. Sims, 377 11.S. 533 (1954) . Carrington v. Rash, 390 V.S. 89 (1968),
fol See Skint/. r v. Oklahoma. 316 V.S. 835 (1942).
P4See Shapiro v, Thompson, 394 U.S. 61.5 (19691.
"See arirtrOld v, Connecticut, 381 U.S. 471) (1903) ; Loring v., Virginia, 398 U.S. 1., 12(1907).
01 See Williams v. Rhodes. 393 U.S. 23 (1968).
07 See Triter V. Rairli. 239 V.R. 33. 41 (1913), See also Satre?' hint Inc v. Kirbu. 11 Cal.341, 485 P. 2t1 329. 39 Cal Rept. 329 (1971):

Ordwau V. itargrarea. 323 F. Stout. 1133 (1). Mass 1071) : nosier v. Penns. 914V. snip. 316 (Ti, Virg. Is. 1970). (1.1. Hobson v. liens, n. 269 P. snip!). 4441, :85 in.n.e.
19071. Contra lohnfoin v Nem York Slate Rilueotion Depot Intent, 449 2.1 571 1241 Cir.1171). It also has been suggested that in certain eIrcumstnnees particular types ofmunicipal sr-sires might be regarded as fundamental tights. See Comment. *EqualProteetion In the Urban Environnient The Right to natal Municipal Services", 46 Till, L.11ev. 496. 316 123 (19721:

")Many of the eases involve both a "suspect" elassItimitioh and n "fundamental interest"which interact with each other. The Court's analysis In such eses has helot tieeriltedas Involvitur a "sliding seam ". "Under the 'sliding smile' ppronel.,. various elassifleationsand interests are visualized as being on a gradient. with the standard of review hemmingmore demanding as the nature of the elassifica thins or the value of the interests approachesthe .stooleet or 'fundamental' levels. The suspect and fundamental of theelassitiention created and the interests regulated 11y a spellie state action are ,valeatedand weighted together in determining the standard of Judicial review to he applied."Note. "The Equal Proteetim, Clause and Eseinsionary Zoning After Vottierra andDandridge." 91 Yale L. J. 61. 71-72 (1971). See also "Developments In the Li iv : nom,Protection ". 82 Harr, L. Rev, 1045 1020-21 (1969) ; Comment. "Equal Profeetlem intb reloin Environment :, The Right to Equal Municipal Services", 40 Till L. Rev. 496.1123 (1972).,
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without alternatives and had a "compelling" need to classify as it did."' Sum-
marizing this test, one commutator has stated

"Ai iplicittbm of the new espial protection doctrine involves close ''ii: tidal
scrutiny" imposing upon the state a heavy harder of justitivatie
the c'o'urt has sometimes considered whether there are alt.
to the ;tote by which it can achieve its legitimate objectivt., may not
emplcy method which, though rationally related to that objecti,e, more sub-
stantially infringes upon protected rights t footnotes omitted)."'

In the school finality cases. the courts have considered the "suspect" classi-
fication. Iundamental interests" categorizations and have employed the "rational
hasis", "compelling state interest" tests. We now turn to a cons.deration of those
cases.
It. The Initial ram,s

Attacks on State school financing schemes proved unsuccessful in Mannis v.
Shapiro l° and Barran v. Wilkerson .m

Mcinnis oafs a suit brought by students attending school in school districts
within Cook County. They attacked on Fourteenth Amendment grounds various
state statutes dealing with school financing. They argued that the statutes per-
mitted wide variations in the expenditures per student from district to district,
thereby providing some students with a good education and depriving others,who have equal or greater educational needs.

Per pupil expenditures in Illinois varied between $480 and $1,000. The State
guaranteed ...foundation level of $400. The State contribution was made upif a flat grant for each pupil and an equalization grant awarded to each district
which toted a minimum property tax. Where the local tax revenue per pupil
generated by the minimum rate, plus the fiat grant, was less than $400, the State
provided the difference as an equalization grant. Districts taxing above the
minimum rate were not penalized by having the additional revenue considered
before determination of the equalization rate. Thus, all districts, regardless
of their wealth, received a flat grant. The equalization formula helped bring
poorer districts up to the $400 minimum level but did not close the gap betweenrich and poor districts that resulted from the same tax rate being able to
',mince vastly greater income In the rich districts. In fact, the court foundtlmt districts with lower property valuations usually levy higher rates.

A three-judge court found that the Illinois school financing scheme wasdesigned "to allow individual localities to determine their own tax burdens
according to the importance which they place on public schools."' The court,relying on those Supreme Court cases which shield State legislative enact-
ments from invalidation unless they are "wholly irrelevant to the achieve-
ments of the State's objective", upheld the Illinois syStem.1"

A more car analysis, however would have revealed that the State's objec-tive is furthered 'by the method of financing schools in Illinois. The tax burdens
of individual localities do not directly reflect interest in education. As the courtnotes, "[t]hough districts with lower tax property valuations usually levyhigher taxes. there is a limit to the amount of money which they can raise
especially since they are limited by maximum indebtedness and tax rates."'n°Thus. tax burdens are controlled by property valuations and state imposedlimitations on tax rates. A rich district can tax at a low rate and raise adequate
funds to finance its schools. A poor district must impose a burdensome tax rateto obtain sufficient funds and, even then, it is limited by restraints imposed onIts tax rate and indebtedness. Accordingly, the court might just as well haveconcluded that the manner in which school funds are distributed in Illinois is"wholly irrelevant to the achievement of the Statet3 objective" of allowing"Individual localities to determine their own tax burden according to the impor-tance which they place upon leiblic schools".

100 see Mr. .igsttee Mean's c-iticima of the "compelling interest" doctrine in ShapiroV. Thompson, g94 U.S. 61S, 658-11.1 (1969).
lot See yomment. 'James v. Vallierra: Musing Discrimination by Referendum ?",, 39Univ. of Chic. L. Rev. 115. 120 (1971).
m.293 F. Sam 327 (N.D. Ilt. 1968), aff'd. mem. sub. con. Ifsftutts v. Ogilvie, 394 U.S.322 (19091.
103 310 F. Supp. 572 (W.D. Vs. 1969), ard. mem. 897 U.S. 44 (1970).'n4 i/Pinnb4 V. Shapiro op cit. supra note at ass,'^i/d. at 332, quoting from McGowan v. Maryland. 386 U.S. 420. 425-26 (1961). Theplaintiffs had urged that the importance of education required that the court moreclosely scrutinize the State regulatory scheme than is normally done when State statutesin other areas are attacked. McInnis v. Shapiro, supra at 331.". Id. at 331.
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But the court's opinion does not dwell extensively on the mechanics of the
Illinois financing scheme. More attention is paid to the remedy sought by the
plaintiffs. The court notes that the plaintiffs' original eomplaint sought an order
requiring the "defendants to submit a plan to raise and apportinn all
monies in such a manner that such funds available to 1 school districts
wherein the class of plaintiffs attend school ass ire that plaintiff
children receive the saute educational opportunity as the children in any other
district' Similarly. the court observed :

"While the complaining students repeatedly emphasize the importance of
pupils "educational needs.' they do not offer a definition of this nebulous con-
cept. Presumably, 'educational need' is a conclusory term, reflecting the inter-
action of several factors such as the quality of teachers, the students' potential,
prior education, environmental and parental upbringing, and the school's
physical plant. Evaluation of these variables luxe:is:161y requires detailed
research and study, with concomitant decentralization so each school and pupil
may be individually evaluated.""

Obviously, the court regarded the nature of the relief requested as an insur-
mountable obstacle. This is reflected in the court's reasons for dismissing the
case:: (1) the Fourteenth Amendment does not require that public school
expenditures be made only on the basis of pupils' educational needs. and (2) the
lack of judicially manageable standards make the controversy nonjustietable."'

The District Court's decision was appealed directly to the Supreme Court.'
and its judgment was affirmed on March 24, 1969.'"

The Burns case atacked Virginia's scheme for the distribution of funds for
public education. The plaintiffs, resident parents and school children of Bath
County, claimed that their rights to equal protection were violated by the system
of finance. They further alleged that they were denied "educational opportuni-
ties substantially equal to those enjoyed by children atending public selleols
in many other districts of the State," that the State law failed to take into
account "the variety of educational needs" of the different counties and cities
and that the law failed to make provision for variations in expenses for public
education from district to district.'

The court rejected the plaintiffs' argument. If found that the differences exist
ing among districts were not caused bj the Slate, and the cities and emanttite.
were reeeiving fonds under a "uniforin and consisteut ',WIC!' What was inn olved
time court suguested. was a local problem. "Truth is", said the court "the inequali-
ties suffered by the school children of Bath are doe to the inability of the county
to obtain locally, the money needed to be added to the Slate contribution to raise
the educational provision to the level of that of the other counties or cities." 116
This, the court concluded. did not involve discrimination by the State. The court
also rusted its conclusion on the indefiniteness of the relief sought by the plain-
tiffs and rejected the suggestion that a court could fashion a remedy based on
ducathmal needs. The court said f

",actually, the plaintiffs seek to obtain aPocations of State funds among the
Otitis and enmities so that pupils in each of them win enjoy the same edneatimmi
opportunities. This certainly is a worthy aim, commendable beyond measure.
However, the courts have neither the knowledge, nor the means, nor the power

'CI Id. at 335 n. 34. See also Coons, Clune and Sugarman, "Educational Opportunity''
A Workable Constitutional Test for State Financial Structures", 57 ('al. L. Nev. 305,339-40 (1969) which notes that In McInnis v. Ogilvie, before the Supreme c 'art it W.I.argued that the Illinois financing scheme dented equal protection in the followingre,4 errs: (a) . . classifications upon which students will receive the benefit:, of aeert tan level of per pupil educational expenditures are not related to the ediontional
neds of thc,e students and are therefore arbitrary, capricious and unreasonable (to . . .the meth, ,1 of financing public education fails to consider . (if) the, arlde,1 costsneeessara, to educate those children from culturally and 101mo:ideally deprived areas(iI1) the variety of educational needs of the several public school districts of the Stateof i331nuiv . . . tea . , tit,. 1111.0(111 of financing public education fails to provide to cactichild air curial opportunity for an education . ."

1"s Meln rnm v, Shapiro, op. cit. supra note at 329 n. 4.
11 Id. at 329.
1" Sinop the (.11.1 attacked the eonstitittionnlity We state legislation. it washeard by a threejudge federal court. 28 U.S.C 2251. 2284 The Supreme Court Isrequired to rule on appeals from the decisions of such (quirts, U,S,C. 1253.394 UM, 322 (1909). For a discussion of the significance of the Supreme Courtaffirmance, see ('nuns, Chine and Sugarman op. ell, supra note at 308-309, 344.
it" liarrass v. Wilkerson, 310 F. Stipp. 572. 573 (W.D. Va. 190b).
us Ibid.
"4 Ibid.
"5 Ifi. at 571.
116 /bid.
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to tailor public moneys to fit the varying needs of these students throughout theState."'"
The court relied on the McInnis case which is found "scarcely distinguiehable"

front the case before it.'" This decision also was affirmed by the Supreme Court."'
The eourts were more receptive to an attack on a school finance system in

Hargra re v, Mciiinacp.'"' This ease involved Florida's seined financing methods.At issue was a Florida statute which provided that any county that imposes
upon itself more than a ten mil ad valorem property tax for educational purposes
would not be eligible to receive State funds for the support of its tallithc educa,
ulna system. Tbe statute was attacked as violating the equal protection clause

because the state limitations is fixed by reference to a standard which
relates solely to the amount of property in the county, not to the educational
needs of the county.. Counties with high property values in relation to their
schwa population are authorized by the state to tax themselves far more in rela-
tion to their educational needs than counties with low property values in relation
to their school population."'

The United States Court of Appeals for the Fifth Circuit ruled that the district
(purt had improperly dismissed the case and that the constitut' quesions
raked were sufficiently substantial to warrant the convening of a three-judge
district court. The court noted the "novelty of the constitutional argument"
advanced by the plaintiff but concluded that it merited further censiderationby a three-judge court. The court said

"The equal protection argument advanced by plaintiffs is the crux of the case.
Noting that lines drawn on wealth are suspect (citing McDonald v., Board of
El«dion. 394 C. S. 802 (1961) 1 Harper v. Virginia Board of Elections. 353 U. S.
663 (1909) Douglas v. California, 372 S. 353 (1963 Urijfln v. Illinois, 351
V. S. 12 197)01 and that we are dealing with interests which may well ire deemed
fundamental, felting Brown v. Board of Education., 347 S. 453 (1954) Hob-
soft v., Milista, 269 1 Supp. 401 (DI),(% 19071] we (auntit say that there is no
reasonably arguable theory of equal protection which would support a decision
in favor of the plaintiffs. "' -"'

On remand. the three-judge Federal court concluded that there was no national
basis for the Florida statute.'' It noted that the statute had resulted in at reduc-
tion of over $50.000,000 in local taxes for edueationnl purposes in 24 counties
that had reduced their millage to the 10 mill limit in the 1968-09 school year. The
effect of the Florida statute was to tell a county that it could not raise its taxes
to Improve education even if that is what the voters wanted. The State contended,
however, that "the difference in dollars available does not necessarily produce
a difference in the quality of education." The court labeled this contention "un-
real" and noted the disparity created when Charlotte County, using the 10 mill
limit may raise $725 per pupil while Bradford County, using the same limit, only
could raise $52. The court said: "What apparently is arcane to the defendants is
lucid to usthat the Act prevents poor counties from providing front their own
tours the sante support for public education which the wealthy counties are able
to provide." [emphasis in original]',

The court concluded that this distinction did not have a rationale basis and
could not withstand attack under the Fourteenth Amendment. "We have -a arched
in vain", said the court, "for some legitimate state end for the discriminatory
treatment imposed by the Act." 126 Since the court struck down the Florida statute
for failing to be based on rational distinctions, it concluded that it did net have
to consider whether education was "a basic fundamental right" which could be
impinged uponeven for rational reasonsonly if there were some "compelling
state interest" "r

"" MI. Cf. Shephrard v. (iotfirin, 280 F. Supp. 869 (El). Va. 1968) where a threejudge
court held that a Virginia statute which provided that children of members of the armed
forces, or other employees of the United States, living in an impacted area or on or off
Federal property, would not he counted for the purpose of distributing state educational
aid to school districts violated the equal protection clause.

"u 39711.8. 44 ( 1979).
22' 413 F. 2(1 :120 15th Cir. 19691, on remand, Hammy v. Kirk, 313 F. Stipp. 041 (N1.1).

Fin. 1970), vacated sub nob. Askew v. Hargrave. 401 IT. S. 476 (10711.
121 iforgrare v. Mctiinorp, op. cit. supra note is at 323. The complaint cited as an example

the fact that the statute under attack permitted Charlotte County to raise by own taxes
$726 per student while Bradford County Is permitted to raise only 852 per student.

1" nt 344.
II" AU
m Itorprore v. Kirk, 313 F. Supp. 944, 948 (M.D. Fla. 1970).
123 Id. at 947.
In Id. at 948.
m Ibid.
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The court reeognized the relevance of the McInnis and Darras* cases but
distinguished them because here the local boards were restricted in determining
the extent of their tax burden for education while in the aforementhmed eases
his po,%er was delegated to selo)fd districts. The court also noted that the relief

requested in .11/unts required an affirmative calculation of needs while "Ia ctm-
trast. in the instant ease. the plaintiffs' argument simply stated is that the Equal
Protection Clause forbids a state from allocating authority to tax by reference
to a formula based on wealth. Unlike the broad relief sought in McInnis, the
temedy here is simplean injunction against state officials ,"
C Serrano %. Priest

()a August 30, 1971, the Supreme Court of California decided Serrano v.,
Priest.'" a decision that is certain to become a landmark school finance ease. The
California court characterized its decision as furthering the cherished ideas
of Ameriean education that in as democratic society free public schools shall Wake
available to ail children etputily the abundant gifts of earning." "' The court
summarized its holding in these words:-

"We are called upon to determine whether the California public school filmic-
ing system. with its substantial dependence on local property taxes and resultant
wide disparities in school revenues, violates tile equal protection clause of the
Fourteenth Amendment. We have determined that the funding scheme invidi-
ously discriminates against the poor because it makes the quality of a child's
education a function of the wealth of his parents and neighbors. Recognizing
as we must that the right to all education in our public schools is a fundamental
interest which cannot be conditioned on wealth, we can discern no compelling
state purpose necessitating the present method of financing We have concluded,
therefore. that such a system cannot withstand constitutional challenge and
must fall before the equal protection clause?'

1, Tie' California school financing scheme
The Serrano suit was brought by Los Angeles County school children and their

parents. The children claimed that tile state financing scheme created substantial
disparities in the quality and extent of educational opportunities offered through-
out the State. The parents claimed that as a result of the financing method they
are required to pay a higher rate than taxpayers in other districts in order
to obtain the same or lesser educational opportunities for their children. It
was contended that this discrimination violated the equal protection clause on
several grounds.142

In California. over 90 percent of school funds come from two sources: local
district taxes on real property (55.7%) and the State School Fund (35.5%).
The amount of local taxes a district can raise depends upon its tax baseLe.,
the assessed valuation of property within its bordersand the rate of taxation
within the district. In 196940. for example. the assessed valuation per pupil
ranged front a low of $103 to a high of $952,156. Districts have great leeway in
setting tax rates.

State aid is distributed under a foundation program similar to the one in
Illinois. described in the McInnis case° The California program assures that
each district will receive annually, from state or local funds, $355 for each
elementary school pupil and $4$8 for each high school pupil. Every district
receives "basic state aid" of $125 per pupil, regardless of the relative wealth

124 Id at 040.
iv 5 cal. ad 5$4. Meal. Itptr. 001, 457 Pac. 2d 1241 (1971).,

5 Cal. :1,1 at 61S.
la114. nt 559.
litt Among the equal protection violations claimed were the following: (n) quality of

education is a function of wealth of parents and neighbors as measured by tax lases:
(h) finality of education is a function of geography ; (c) failure to take into account
varied educational needs : (d) children in some circumstances not provided with equal
rthirationnl resources: (e) use of "school district" as a unit of differential allocation
of funds is not reasonably related to legislative purpose to provide equal educational
opportunities: al "A disproportionate number of school children who are black rhildren.
children with Spanish surnames. children belonging to other minority groups reside
In school districts in which a relatively interior educational opportunity is provided."
M. at 190 it. I.

1z, See text accompanying note supra.
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of the district. "Equalization aid" is provided to a district if its local tax levy
computed at a hypothetical tax rate plus its basic grant is less than the
foundation minimum. Equalization aid guarantees to poorer districts a basic
minimum revenue, while wealthier districts are ineligible for such assistance.

Despite State aid. wide differentials remain among districts. For example,
in the 196S-a9 school year, the Baldwin Park Unified School District, with
assessed valuation per child of $3,704, spent $577.49 per pupil ; the Pasadena
School Districtassessed valuation per child of $13,700spent $810.19 and
the Beverly Hills School Districtassessed valuation $50,885spent $1,231.72per child.

Basic state aid. which is distributed on a 'uniform per pupil basis to ali
schools irrespective of wealth, widens the gap between rich and poor &Adds.
Beverly Hills as well as Baldwin Park, receives $125 from the State fc,. eachof its students.

2. The Fourteenth Amendment Violation

In testing the California school faance structure against the equal protection
clause. tile California court said it would follow tile two-level test used by the
Supreme Court. Economic regu tions have been presumed constitutiottal;all that is required is that the usonetions drawn by a challenged statute
hear some rational relationship to a conceivable legitimate State purpose.But in cases involving "suspect classifications" or touching on "fundamental
interests", legislative classifications are subject to a strict scrutiny. In this
area, the State has the burden to show that it has a compelling interest which
justifies the law and that the distinctions drawn by the law are necessary tofurther its purpose.

a. 1Vealth as a suspect classification. Applying this test, the California court
first considered whether it was appropriate to regard wealth as a "suspect
classification:' It answered affirmatively,' relying principally on the Supreme
Court decisions in Harper v. Virginia"; and McDonald v. Board of Election."'
The California court found it "irrefutable" that the state financing system
clahsitics nu the basis of wealth. The court conceded that the amount of money
raised locally is also a function of the tax rate and, consequently, poor districts
could atteopt to equalize disparities in tax basis by taxing at higher rates.
Traci Ii ally, however, poor districts never could levy at a rate sufficient to com-p;e with more of districts. For example, Baldwin Park citizens, who paid
a school tax of $5.4S per $100 of assessed valuation in 19138-69, were able to
spend less than half as much on education as Beverly Hills residents, who were
taxed caly $2.38 per $100. "Thus," the California ...urt said, "affluent districts
can have their cake and eat it too: they can provide a high quality education
for their children while paying lower taxes. Poor districts, by contrast, have
no cake at all." an

The court rejected the defendants' argument that classification by wealth is con-
stitutional so long as the wealth is that of the district, not the individual. The
court said : "We think that discrimination on the basis of district wealth is
equally invalid. The commercial and industrial property which augments a dis-
trict's tax base is distributed unevenly throughout the state. To allot more educa-
tional dollars to the children of one district than to those of another merely be:
cause of the fortuitous presence of such property is to make the quality of it child's
education dependent upon the location of private commercial and industrial'
establishments. [footnote omitted] Surely, this is to rely on the most irrelevant
of factors as the basis for educational financing."'

The defendants also argued that different levels of educational expenditure do
not affect the quality of education. The plaintiff's complaint, however, alleged that
expenditures did affect the quality of education. Because of the procedural pos-

224 Serrano v. Priest op. oft. supra note at $$$.
1$ 353 U.S. 663, 668
it 394 U.B. 602. $07 (1969 .

.

lc Serrano v. Priest, op. of . curs sots at 600.
us Id. 4601.

53-453-72pt. 8-7
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tore of the ease, the California Supreme Court accepted the plaintiff's allegation
as tnte.".

Finally, the defendants argued that whatever discrimination might exist in
California was de facto discrimination i.e., it resulted from factors over which
the State had no control or responsibility. The court, summarily rejecting this co-
tention, noted that ". . we find the case unusual in the extent to which govern-
mental action is the cause of the wealth classifications. "' The court cited with
approval this description of State involvement in school financing inequalities:

(The states) have determined that there will he public education, collec-
tively financed out of general taxes they have determined that the collec-
tive financing will not rest mainly on a state-wide tax base. but will be largely
decentralized to districts; they have composed the district boundaries. there-
by determining wealth distribution among districts; in so doing, they have
not only sorted education-consuming households into groups of widely vary-
ing average wealth, but they have sorted non-school-using taxpayers-
households and others-quite unequally among d.striets; and they have made
education compulsory."'

m Id. at 691. 001 n. 16. The court noted that there is considerable controversy 'intone
edvntors over the relative impact of educntional spending and environmental influences
on school achievement. For an expellent summary of the studies on this question, 'we
Schoettle. op. cit. supra note at 1378-13614. The court also noted that other courts hnd
considered contentions similar to the defendants and has rejected them. Serrano v. Priest,
op. cit. supra note at 601 n. 16. In addition to the eases and authorities cited by the court,
Pee Von Maori: v. Mafia:, 334 F. Stipp. $70. 574 (D. Minn. 19711 : Robinson v. Cahill, No.
1,-13704-69. pp. 37-39 (Super Ct. N..1. 1971) : Coleman. "A Brief Summary of the Cole-
man Report", F.qual Educational Opport unit,' 253, 259 (1969) : Coons, Chine and Sneer-
man. Private Wealth and Public Education 25-33 (1970) : Bowies. "Towards Equnlity of
FAuentional Opportunity". Equal Educational Opportunity 115 (1969) Testimony of
David Heiden, Equal Ediscotional Opportunity Hearings pt. 168, at 0727: Advisory Com-
mittee on Intergovernmentni Reintlons, stoic Aid In Local Government 44 (1969). A reeent
study by a group of researchers at linnard University headed by Frederick Mosteller and
Daniel P. Moynihan reaffirms the eentral findings of the Of of Education's 1966 report.
Equality of Educational Opportunityknown ns the Coleman Report that nendemle
achievement demos& more on Ninth baekground than what happens I, the classroom. Wash-
ington Post. Meech 12. 1972 1 A, at 1. col.:,. "The new study suggests that the best way to
deal with the edneational problems of poor children binek and whitemay thus be to im-
prove the jobs and incomes of their families. Neither rade, integration nor increased speed.
fag on schools has much effect. the report concludes. on the educational performnnee of
lower.cfnes childrenor on that of any others." Ibid. Christopher Jencks, one of the author.:
of the report. contends that "the least promising allidoneh to raising achievement is to
raise expenditures. since the d de gives little evidence that any widely used school Polley
or resource has an appreciahle effect on nehlevement scores." Id. at 14. col. 2. Cf. Bradley v.
The sehool Board of the COI, of Richmond,C. A. No. 3353 (E. D. Vir. 1972) where the
court found that schools attended by a disproportionate number of bind( students are
perceived as inferior by the pupils attending them. Id. at 23. The court also cited evidence
that "self-perception is affected by a pupil's notion of how he is being dealt with by the
Persons In power" (Id. nt 242) and that "teachers enneeptione of the schools in which
they hold classes are affected by the racial and economic status of their schools. There is
a 'much stronger tendency toward a negative view of school and students in the mostly
Wick and depressed schools than in the mostly white anti advantaged schools. " (emphnsia
added) Id. at 283. Perhaps this suggests that students who attend physically Inferior
schools develop unfavorable Felfpereeeptions nod that teachers who teach in such schools
have low expectations of their student's .See also Berke and Kelly, "The Financial Aspects
of Equanty of Educational OpportnnIty" op. tit. supra note nt 39, ". . . we are firmly con-
vinced that while money alone .0111 not solve the crisis In educational :plenty lessening
the resources available to educators Is even less effective in improving education. In short.
while more money by itself is not the sole answer to improving education available to all
Americans. it seems to he far mere effeetive than whatever factor may he considered second
beat. For money hays smaller einsses. Improved teaching devices. experimentation. new
schools to achieve Integration. counseling services or nearelinleal personnel usage. or
whatever other techniques research. development and practice find to be most promising.

But even oxide from the question of educational effectiveness. we have little patience
with those who ask us to prove, as a condition precedent to reform, that achieving greater
equity in the raising and the dIstrihntIon of revenues will result in improved performance
in the schools. For the end result of throwing roadblocks in the way of change is to sup-
port the maintenance of the system of educational finance we have described in this report.
a system which regularly provides the most lavish educational services to those who have
the highest incomes. live in the wealthiest communities. and are of majority ethnic status.
In our eyes, this situation is the very definition of inequality of educational opportunity.
Fora Nation which has aspirations toward achieving an educated. humane, prosperous. and
democratic society, reversing that inequitable pattern of educational resource distribution
must he nt least as high an eduentionnl priority ns the development of new and more effec-
tive ways to help all children to learn."

"4 Perron° v. Priest, op. cit. supra note at 603.
nt 603 n. 19. quoting from Miehelinan. "The Supreme Court, 1661 Term. Fore-

word : On Protecting the Poor Through the Fourteenth Amendment". Flare. b. Rev.
7. 60 4A (1969). For a further discussion of the responelhility of the state toward public
millet:Don see. I U. S. Commission on Civil Rights. Racial Isolation in the Public Schools
2410-241 UM) ; Kira. as eft. sure note at 1594 --65: !Mud and White, op. sit. supra note
at R-9: Robinson v. Cahill. op. Ht. supra note at 67: Reynolds v, Rims, 377 V. S. 533.
575 (1034). Cooper v. Aaron. 358 U R. 1. 16-17 (1055) : Bradley v. The School Board of
the City of Riehniond, Tiepin's, C. di. No. 3353 (D. D. Vir. 1972).
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b. Education as a fundamental interest.The California court held that not
only was the discrimination in this case related to a "suspect classification**.
wealth, but it aLso encroached upon a "fundamental interest" i.e., education, The
court recognized that there was no direct authority supporting the arugment
that education is a fundamental interest which may not be conditioned on wealth,
although there are suggestions to that of in some court opinions."' Education,
however, plays an indispensable role in the modern industrial state since

, first, education is a major determinant of an individual's chances for
economic and social success in our competitive society ; second, education is
a unique influence on a child's development as a citizen and his participation
in political and community life . education is the lifeline of both the in-
dividual and society.'"

many respeets, the court found, education may have greater social signiesanee
and a more far ranging impact than the rights of defendants in criminaleat en and
Lee right to votetwo "fundamental interests" which the Supreme Court lreudy
has protected against discrituination based on wealth.'« "We are scan ins sr, the
court csueluded, "that the distinctive and priceless function of education fu
our society u arratats, indeed compels, our trehting it as a 'fundamental hater-
ese."1"

c. The absence of a compelling State interestThe State argued that despite
the diserindnations involved in the California school financing system. the st me-
ths!. was necessary to achieve a compelling State interest. i.e., "to streng:ben
and encourage local responsibility for control of public primal ion." "" Toe most
disagreed. First, no matter how public education Is Mowed, it still would be
possible to leave decisionmaking over school policy in the hands of local
districts!" Second, fecal fiscal control is an illusion whets, as in t alifornia, the
assessed valuation within a district's boundaries is a major determinant of
how match it can spend on schools; in fact. the system deprives less wealthy
districts of local fiscal contra"' Accordingly, the court concluded

We find that such financing as presently constituted is not necessary to
the attainment of any compelling state interest. Since it does not withstend
the requisite "strict scrutiny," it denies to the plaintiffs and others shuns rly
situated the equal protection of the lams'

Nor did the court agree that its holding was barred by the Supreme Court's;
summary affirm:awes in the McInnis and Ifs rrems cases." The court extensively
analysed those cases and distinguished them largely on the grounds that in
Serrano the court was being asked to invalidate discrimination on the basis of
wealth while in McInnis m:d Marmot "plaintiffs repeatedly emphasis"' 'educa-tional needs' as the proper standard for measuring school financing against theequal protection clause.''"'
D. Other Recent Cases

1. Minnesota's system of financing public educationstructurally indistinguish-
able from the California systemwits challenged in l'an Dulled: v. Rayteld.2"
The court, resting squarely on Serrano. reached a similar conclushm. Describing
the financing system in Minnesota, the court said :

To sum up the basic structure, the rich districts may and do enjoy lower
tax rates and higher spending. A district with MANE assessed valuation
per pupil and a 40 mill lax rate on best! property would be able to spend
p941 per pupil ; to match that level of spending the district with 5.1,000 taxable
wealth would have to tax itself at more than three times that rubs or127.4 tnills.'"

le 'terrors° v. Priest, op. cit. supra noteat 604 n. 22.
"4 Id. at 603.
cc The court elaborates on this proposition. Id. at 607-600.

id Id. at 606.609. For further discussion of education as a "fundamental interest" see,e.g., Kiev op. cit. repro note at 140; Halmos v. Renews 2601, Hupp. 401 600 (1).D.C. 1067).Perrone Y. Priest, op. cit. supra note at 010.
iv: Ibid.

ht. at 611.
"0 Id. at 014-615. The court also rejected the State's contention that the Constitutiondid not require territorial uniformity of State programs and that If wealth could antdetermine the quality of piddle education. the same rule must be Implied to al tax-suported public PCrtieri. fd. at 611-614.
I,* Pee discussion of Melattix and Burrotall.INera.
1:.1 Kerman v. Priest, op. cit. moors note at 61 I.
at SU F. Seipp. 676 (P. Minn. 1071).sr fd. at ts73.
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'The mud recognized that there were differences of opinion among educators over
the degree to which money counts but quoted from an atfidrvit submitted by
the plaintiffs that concluded that in Minnesota :

The districts having the lowest per pupil expenditure, which are generally
the poorest districts in terms of assessed valuation per-pupil unit, offer an
education that ix inferior to the districts having the highest per-pupil
expenditures.'

The court's analysis of the constitutional questions presented to it proceeded
along the same lines as that itt Serrano: is a ''fundamental interest" involved?
has the state used a "suspect classification"? is there a "compelling state inter-
est"? The court observed :

education . is to be sharply distinguished from most other benefits
and services, provided by government It is not the "importance" of an
asserted interest which alone renders it specially protected... Education
has a unique impact on the mind. personality, and future role of the individ-
ual child. It is basic to the functioning of a free society and thereby evokes
special judicial solicitude."`

This "fundamental interest," the court concluded is invidiously affected by a
wealth classification and :

. . the objection to classification by wealth is in this case aggravated
by the fact.that the variations in wealth are State created. This is not the
simple instance in which a poor man is injured by his lack of funds. Here
the poverty is that of a governmental unit that the State itself has defined
and comulhationed. The heaviest burdens of this system surely fall de facto
upon those families residing in poor districts who cannot escape to private
schools, but this effect only magnifies the odiousness of the explicit discrim-
ination by the law itself against all children living in relatively pmts.
districts.'"

Since this discrimination was not compelled by any state interest of sufficient
magnitude, it was invalid under the Fourteenth Amendment. This did not mean.
said the court, that the only valid system was one involving uniformity of
expenditure for each pupil in Minnesota. All that fiscal neutrality requires is
that educational benefits not be distributed according to wealth; the state may
adopt one of many optional funding systems which do not violate the equal
protect i-sn clause.

2. In Texas, a three-Judge Federal court, in Rodrigues v. San Antonio Independ-
ent Schaal District,'" relied on Serrano in finding that Texas' method of financing
public elementary and secondary education violated the equal protection clans.
The analysis in this Report focused on the manner in which the Texas school
financing system discriminates against Mexican Americana." Although the com-
plaint in the Rodriguez case, in addition to alleging that the Texas school finance
system discriminated on the basis of wealth, also alleged that it discriminated
against Mexican Americans "and all the plaintiffs in the case were Mexican
Americansthe court's decision rests solely on wealth discrimination. In Texas.
there happens to be a dose correlation between financial discrimination and
ethnic and racial discrimination. A study of the Texas finance system submitted
in evidence, in the Rodriguez case concluded that:

Racial discrimination is also readily apparent in Texas educational finance.
There is a consistent pattern of higher quality education in districts with
higher proportions of whites, and lower quality education in districts nith
lower proportions of whites. In short, the more Negroes and Mexican Ameri-
cans in the school population of a district, the lower its revenues for
education."'

Perhaps; Texas is unique in this respect." For this reason, the Rodriguez court
may well have decided to base its decision on wealth discrimination because
that was a more universally existing problem, because it could find support in
the Serrano and Van Dwaartz decisions and because some commentators have

141d. at 574.
lag /d. at 575.

'1" Id. at 575 77.
18: Id. at ii76-77.
11PC. A. No. 05-175-5A (W.D. Tex. 1071).
so nee Yindinga. Httrra

Kr, Appendix IP infra.
" Sr.. agidsivit of Joel S. Berke. p. 4,

See discussion accompanying test at notes ppm.
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cautioned against basing the school finance cases on racial and ethnicdiscrimination's
hc court, in Ilodrigtitz. notes these financial disparities. A survey of 1111 school

districts throughout the State showed that while the ten distriets with a market
value of taxable property per pupil above $109,000 enjoyed an equalized tax rate
per $100 of only $21. the poorest four districts. with less than $10.000 in property
tter pupil, were burdened with a rate of $.70." The rich low-rate districts. how-
ever. raieed .1.471.-7, per pupil while the poor high -rate dito this collected only $60
per enpil.'"' The seven S:tu Antonio school districts followed a similar pattern.
Market vain,. per student varied from a low of $1.429 in Edgewood to a high of
SW..4195 in Mania heights. Taxes, as a percent of the property's market value.
were the highest in Edgewood and the lowest in Alanx Iivightx. Vet Edgewoedproduced only $21 per pupil while Alamo Heights garnered $307 per pupil."

The court, employing the same constitutional analysis as that followed inScrratto and ran Dusor invalidated the Texas system." Meagre na with the
defendants that the plaintiffs were calling for "socialized education", the courtsaid; "Education like the postal service has been socialized, or publicly financed
and operated. almost from its origin. The type of socialized education, not the
question of its existence, is the only matter currently in dispute." The court
also rejected the defendant's argument that Federal assistance had an equalizing
Wert. Factually, this was not so but, more importantly, ipierformance of its
esustitiitiolial obligations must be judged by the States own behavior, not by theairtime' of the Federal government"' The court ordered Texas to develop a new
editeational financing system and gave it twoyears to do so.'"

Sew Jersey's school finance system was challenged in Robinson v. Cahill.'In a lengthy opinion. the court analyzed the school finance scheme in effect at
the time the complaint was filed as well as the "State School Incentive Equaliza-
tion Aid Law" known as the Bateman Act) enacted (c-totter 21i, 1t170 and effec-tive July 1, 1971. The later law was the product of extensive study and was
intended to provide an equitable system of State financing.'s The court, however,
employing the Scrims° analyst:a. concluded that :

The present system of financing public elementary and secondary schools
in Sew Jersey violates the requirements for equality contained in the State
and Federal constitutions. The system discriminates against pupils in dis-
tricts with low real property wealth, and it discriminates against taxpayers
by imposing unctionl burdens for a common State purpose."s

111e Sew Jersey'', courts opinion is too intricate for thorough analysis here. Someof its highlights, however, merit note.
The court found a consistent pattern of financing throughout the State:

In most castes, rich districts spend more money per pupil than poor dis-
tricts; rich districts spend more money tet teachers' salaries per pupil: rich
districts have more teacher,' and more professional stint per pupil; and richdistricts manage this with tax rates that are lower than poor districts, despite
"tantalizing" aid."'

For example. Newark, had a school tax rate of $3.1X9 as compared with theal.43 rate in Millburn. Yet Millburn has more teachers per pupil. spends more
for teachers' salaries per pupil ($08.1 to $4114) and has more professional staff perplied tut to 7,4)."'

%%doable commercial and Industrie' property was unequally distributed
threughout the State. 112 municipalities with 11 pertent of the Mutes popula-tion had commercial and industrial property almost equal in value to that

141 Coons, Chine and finiiartnan. Prirate Weolth soot Publie PrIstration 335-1*,S 400-409(10701.
we Rodrigues v. gam Antonio InOrpendent Pchoot nistriel, op. cit. sapra note at 2(lean. op.).
14 /bid. At this point the roan noted that "Those districts most rich in property alsohave the highest median faintly Income and the lowest perceninee of minority pupils. whilethe tsar property districts are poor In Income and prrelontimontlyminority ih kin."vs tit at 3.
wg 14. at op.
'' 14. at ft
k. ht. at 7.
i" lit. at 5.9.

Rahinten v. Cahill. No. 1.- 15704 -09 ( prr. Ct. S. 3. 1971).1°2 pd. at ti. 4. Among other thins. the formula In the Itatemin Act provides greaterminivan, aid to districts with a high proportion of children rreelthor AMC assistante.trA pd. at M Tn.
1014. at I7-14.
13 id. at 20.
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possessed by a group of municipalities containing 39 percent of the State's popu-
lation. The first group raked only $62 million in taxes compared with $262

mill' by the second group. The first group raised these taxes at a tax rate
under 2 percent while the poorer groups taxed at rates of 6 percent or more."
"Yet more of the poorer communities must serve people of greater need beeme.e
they have large numbers of dependent minorities, that is, blacks and those whose

origin is Puerto Rican or Cuban." 2u It is not, however, only the older, large
cities that are penalized by the funding system; many poor suburbs and rural
districts also suffer."

The court extensively analyzed the relationship between dollar expenditures
and quality of education and concluded that "there is a correlation between
dollar expenditures and input (such as teachers and facilities), and between
input and output (results) "''s

Although 1114. (spurt praised the improvements the Bateman Act Made on the
school financing systemsuch :us giving swan! weight to the number of children

in a ilistric1 receiving ahl to dependent children assistanceit noted that such
faction: 41 "municipal and comity overload" still were not taken into account.

::1 the court :
INsr districts have other competing needs for local revenue. The evidence

shows that poorer districts spend a smaller proportion of their total revenues
for school purposes. The demand for municipal srvk tends to diminish
further the school revenue-raising power of poor districts. Another general
disadvantage of poor districts is the fact that property taxes are regressive
they impose burdens in inverse proportion to ability to pay. This In because
poor people spend a larger portion of their income for housing."'

The court's order permits the continued operation of the school system and
existing tax laws and all actions taken under theta. To allow time for legislative*
action. the court's order is not to he effective until January 1. 1974' "'

The New Jersey opinion illustrates the varied factors that must be taken into
aCe91111t in order to develop an equitnhle schenl fittaneing formula and the iffi-
culty of developing such a formula even where a Stale Makes a good faith
effort to do se.

4. An Arizona court followed the Serrano trend in Hollins v. Shop:tall.' The
court found the Serrano and Van Dusartz rulings to be "highly persuasive" '13

but appeared to hase its opinion on the discrimination suffered by taxpayers
rather than by school children. The court found that the amount of money
expended per student could be highly misleading is' and also noted the various
devices thnt were employed to equalize disparities among districts which em.,
ceivalel) could avoid an equal protection violatien.'"' Whit was persuasive to
the court was a comparison of "the amounts per pupil in average daily attendance
raised by district taxation to pay for costs of operation and maintenance in
different districts and the district tax rates necessary to raise such funds." is°
The court noted that in 1970-71 Morenci Elementary School District's taxes
produced $219.64 per pupil in average daily attendance at a tax rate of tett
Roosevelt Elementary &hoed District taxed at a rate of $7.14 but produced only
99.04 per pupil. Thus, "lallthough Morenei's tax rate was only about one-tenth

"4 Id. at 23.
I-7 !hid.
1:e 14. at 27.
v" N. at an. The court riled teatimany of Professor Henry S Dyer of the EAnentIonal

Teclinur !lenge, Of Princeton. New Jersey ti.at l'uu,di nehisvilnent is positively related to
per fond/ expenditure for instructional litirpool. id. at 37,

.414, at 50.
1" 14, at 75-70"No. C-253452 (Sayer. Ct. laricopa Cty. 1971).
ea Id. at 3 (siem. op.).
In The court refers to one of plaintiff.' exhibits which shows that Roosevelt Elementary

School Platelet spends $505.15 per pupil while the ten Illateleta In the State which spend
the most per pupil spend between $2.370.20 to 01.4181.32. The court finds It erroneous to
presume that the ten districts provide a superior quality of education "when it Is con-
%Meted that all ten are rural school districts with the highest average daily attendanee
Win: 75. the lowest 2, the median 12 and the average 22, while average daily attendance
at Roosevelt for 1970-71 was 0,700.. . ." 14. at 4-5.

14 . the onwards it district ereelrea from state financial assistance, state equalisa-
Hon aid and federal programs will influenee the quality of Its educational programs end
the amount which imigt be yahoo, by district taxation." U. at 4. CI. Marinas: v. Put
intent* Independent School District op. cit. supra note and text aceompanying not where
the motet rawhides that the extent of federal assistance its Irrelevant to the states obli-
gation of equal treatment.

11 Haines v. Rho/Atoll, op. ett. strong note at 3.
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of Roosevelt's. it produced about two and one-half times more revenue per
ADA child."'

The Arizona Superior Court concluded
. . the funds available in any given school district for public education

are to a highly significant extent a function of the taxable wealth within
the district. Arizona's school financing system imposes grossly disparate tax
burden on taxpayer* in its different school districts. Taxpayers in a school
district poor in taxable wealth are forced to make a substantially greater
effort to provide substantially less monies for the operation of their schools
in comparison with what is required of taxpayers in a district rich in taxable
wealth. (Emphasis added)'

5. One aberration from the Serrano trend is the decision of the New York
State Supreme Court in Spann v, hoe ril of Education of Lakeland Central School
District #1."' The court there concluded that it was bound by the McInnie and
Rums* decisions 10 and took exception to the reasoning of the California court
in Serrano in distinguishing those decisions.' In addition, the court feared that
if it were to allow this case to go to trial.' it would "render a grievous. if not
irreparable disservice to public school education." The court's concern was
based on assertions by counsel for the School District that as a result of the
filing of this case the market for its school bonds. as well as those of other dis-
tricts, was in turmoil." Accordingly. the court dismissed the case and concluded

"One scholar, one Dollar"a suggested variant of the "one man, one
vote" doctrine proclaimed in Raker v. Carr. 30) U.S 186may well become
the law of the land. I submit. however, that to do so is the prerogative and
within the "territorial imperative" of the Legislature or, under certain cir-
cumstances, of the United States Supreme Court."

E. Pending Cases
A list of the cases that have been filed to challenge school financing methods.

prepared by the Lawyers' Committee for Civil Rights Under Law, is ineladed
here as appendix F."'

811.111ANTO?

The spate of recent school finance cases undoubtedly will present the United
States Supreme Court with another opportunity to consider whether disparities
in educational financing violate the equal protection clause of the Fourteenth
Amendment. The three-judge court decision in the Rodriguez case is likely to be
the first to reach the Supreme Court." The Court might choose to summarily
reverse Rodriguez and cite its decisions in McInnis and Burruss as authority.
This could suggest that the Court regards the equal protection contentions in
the school finance cases as so insubstantial as no to merit full review. On the
other hand. it might indicate that despite the nature of the requested relief in
the current cases, i.e., a negative declaration against discrimination based on
wealth rather than an affirmative order to provide educational resources on the
bask of -needs." the Courtas probably was the case in McInnis and flurrusx
continues to regard school finance cases as nonjusticiable because of the unman-
ageability of the requested relief.

In !bid
IN id. at 5-5. Cf. Robinson v. Cahill, op. cit. supra note where the court also founddiscrimination against taxpayers.
1'0 No. 105-197 (Sup. Ct. Westchester Cty. 1972).
Ise see text accompanying notes supra
ot see text accompanying notes supra. ,
1,2 As In Rerrasa, the legal posture of this ease was not the merits of what the plaintiffs were contending but whether the situation described in the plaintiff's complaint. Iftrue, would result In a legal remedy. A party moving to dismiss a complaint In effectaccepts everything stated in the complaint as true but contends, nevertheless, that thereis no violation of the law.
1" O

Mp.
cit. supra note at S (meas. op.).

so d.
"Id. at 10.

In addition. Iowa's system of school financing was challenged In a stilt filed on F6.nary 22. 1972. See N.V. Than, February 27. 172. n. 32. fol. 3 -4.
01 Cases heard by three - Judge courts proceed directly to the Supreme Court : jurisdictionin such cases Is not discretionary. 2$ VAC. 1233 (HMO. Generally, in mom cantina fromfederal courts of appeal and State court a the Supreme Court has discretion as whether ornot to review the cases, 211 1134, 1254, 1257 (1564),
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It is difficult to view the equal protection claims in these cases as insubstan-
tial but it is not difficult to imagine that a Court, reluctant to play an "activist"
role, would decline to immerse itself in the complexities or controversy sur-
rounding the school finance question. Perhaps the Court would prefer to remain
out of the "educational thicket" just as, in the reapportionment area before
Baker v. Carr,' it preferred to avoid the "political thicket." One reason for the
Court's eventual willingness to adjudicate reapportionment eases was the un-
likelihood of relief emanating from any other area." Neither state courts nor
State legislatures showed any inclination to correct the inequities typical of most
legislative and Congressional apportionment.

The .school finance area presents a somewhat different situation. State courts
have been willing to act 'and have found violations of State constitutions as well
as the Federal Constitution.' State legislatures.' as well as State Executives."
also have demonstrated that they are sensitive to the inequiable manner in which
educational resources are distributed. The Federal Governme..t, moreover. is
involving itself with this question and there have been recent proposals for
greater Federal efforts to help reform educational financing.' It is possible.
therefore. that the Supreme Court might chose to curtail the role of Federal
courts in this area.

The interests at stake in the school finance controversy, however, are so basic
that it would seem necessary for the Court to define the rights involved and order
rapid remedial actiona course it could take without necessarily stipulating in
detail just what plan should be adopted.' Assuming, therefore, that the Court
chooses to regard its affirmances in McInnis and Burro's in the limited manner
suggested by Serrano, the court could fully consider the merits in the Rodriguez
case.. decision to affirm the lower court might be narrowly based." The Supreme
Court could analyze the Texas school finance system in terms of its impact on
Mexican Americansas does this Reportand conclude that there has been a
denial of equal protection.' Or the Court could face directly. as did the Texas
court the question of whether an educational financing system that distributes; its
benefits in relation to wealth violates the Fourteenth Amendment. A decision on
the merits undoubtedly would involve applies; ion of the "rational basis" or "com-
pelling state interest" tests.

We already have seen how these tests developed and how they have been applied
in the recent school finance cases. Serrano treated the "compelling interest"
doctrine as an established member of the Supreme Court household of adjudica-
tory formulas. If that doctrine retains its vitality, it is likely that most liresent
school finance systems will be found ,anting under the equal protection clause.
The Court has recognized wealth as a "sweet" classification and the arguments
seem compelling to classify education as a "fundamental interest." Once either
or both of these categorizations are made, it would seem unlikely for the Court
to recognize any "compelling state interest" to continue the present inequities.

0'309 D.S. 188 (1962). This decision contains an extensive discussion of the "jus-
ticiability" issue.

W. See 1f r. Justice Clark concurring in Raker v. Carr, M. at 235- 39." See Serrano v. Priest, op. eft. supra note:. Hollins v., Shofstall, op. sit. supra note:,
Robinson v. Cram. op. cit. supra nate.

" SOP Serrano v. Priest, supra and Robinson v. Cahill, supra.
xxx In Minnesota, the plaintiffs in Von Presort: v. Hatfield, op. cit. supra note agreed to

dismiss their suit, without prejudice, in December 1971 because they believed that the
State's revised school aid formula (passed by the legislature on October 3P. 1971). while
not meeting the "strict constitutional standard set forth in the Court's (Wolf r 12 memo-
randum . . it appears that it1 . . , considerably closer to meeting the constitutional
standard of fiscal neutrality than the previous statute." See Lawyers' Cow u lttee tabula-
tion. appendix.

w) In New York State. Governor Rockefeller appointed a Commission pn I .e Quality.
Cost and Financing of Elementary and flerotulary Education to explore this nren.

"See Report of The President's Commission on School Finance, Reboots, People and
Money (19721." In Raker v. Carr, op. eft. supra note at 224 the Court rejected the argument that
manageable judicial standards could not he fashioned and said : -dtpileial standards under
the Ronal Preteetion Muse are well 11OVI.11.1,.1! Ind familiar. and it his been 010.11 to courts
shier the enactment of the Fourteenth Amendment to determine. if on the particular facts
they must, that a discrimination reflects no policy, but simply arbitrary and capricious
action " Mai in origin:Ill.

wa When passing on constitutional questions, the Court generally prefers to limit its
decision as narrowly as possihlc. Pee, e.g., garner v. Louisiana, 305 V.S. 157 (1981) ;
Sweatt v. Painter. 339 V.S. 4129 (1054) Alabama State Federation of Labor v. MeAtiory,
323 C.S. 459 (1945) ; Village of Eyelid v. Ambler Realty Co., 272 1,.7. 305 (1420).

=el As noted supra viewing school finance disparities In terms of racial and ethnic di,.
crimination is infinitely more complex and less generally applicable than a wealth analysts.
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We now will review briefly recent Supreme Court decisions that relate to these
tests and criteria that undoubtedly will figure prominently in the argument of
the Serrano issue before the Court.

Dandridge v. Williams," suggests the Court is reluctant to add to the class
of "fundamental Interests" and adverse to treating all wealth distinctions as
"suspect." Here the Court concluded that even in eases involving "the most basic
economic needs of impoverished human beings,"" it will apply the "rational
basis" test absent some improper or "suspect" classification. This case involved
a challenge to Maryland's administration of the Aid to Families with Dependent
Children (AFDC) program. Maryland, through a "maximum grant regulation."
imposed a limitation on the size of assistance grant any one family unit could
receive. The effect of this regulation was to provide families of six or fewer
members" with assistance sufficient to meet fully their determined standard of
need but "to deny benefits to additional children born into a family of six, thus
making it impossible for families of seven persons or more to reecive an amount
commensurate with their actual needs. . , ."

The Court majority. hi an opinion by Mr. Justice Stewart, described the issue
before It in these words

. . . we deal with state regulation in the social and economic field, not
affecting freedoms guaranteed by the Bill of Rights, and claimed to vio-
late the Fourteenth Amendment only because the regulation results in sonic
disparity in grants of welfare payments to the largest AFDC families. (em-
phasis added)"'

Applying the traditional eryni.1 protection test, the court concluded that the reg-
ulation was "rationally supportable" :

In the area of economies and social welfare, a State does not violate the
Equal Protection Clause merely because the classifications made by its laws
are imperfect. If the classification has some "reasonable basis." it does not
offend the Constitution simply because the classification "is not made with
mathematical nicety or because in practice it results in some inequality."
Linda ley v. National Carbonic Gad Co.. 220 U.S. 01.78.2'2

The Court conceded that the eases it relied upon for the traditional equal protec-
tion test "in the main involved state regulation of business and industry" and
that the "administration of public welfare assistance, by contrast. involves the
most basic economic needs of impoverished human beings."" This difference.
however. did not require the application of a more stringent constitutional
standard. The Court hated, h'.wever. that this case did not invoi)e a ondention
that the Maryland regulation was infected with a racially discrimitatory purpose
or effect such as to makl it inherently sospeet.°5

Apparently, what most influenced the Court in this ease was that the classifica-
tion involved did not appear too unreasonable. The language of the 'ourt suggests
that it was not especially moved by a regulation that resulted -only in some
disparity in grants of welfare payments to the largest AFDC families." " This

., 197 U.S. 471 (1970).
Id. at 485.

214 It is not entirely clear how large a family unit must be before it receives less than
the subsistence allowance. See Ed. at 509 note 2.

2" Id. at 490.
"I 1d, nt 454, The Court disagreed with the district court that the regulation vas invalid

for "overreaching" i.e., that it dealt too broadly and indiscriminately with the entire group
of AFDC eligihies. The concept of "overreaching." the Court concluded, is applicable when
a regulation is challenged as sweeping so broadly as to impinge upon activities protected
by the First Amendment guarantee of tree speech. Ibid.

"3 Id. at 455.
2:1/0/.t Ibid. note 17.

14. at 454. The Court noted at one point that the maximum grant regulation affects
"only onethirteenth of the AFDC families in Maryland ." 14. at 450, ti. 10. At
another point, the Court suggested that absent the maximum grant regulation a family
headed by an unesuoloyed person would receive more than one supported by an employed
breadwinner earnint the minimum wage. Id. at 456. n. 19. See Note. -Tile Equal Protection
Clause and Er.in.ionary Zoning After Vattern: and Dandridge". '1 Yale Ia. al. so(1971) "Time 1/./adrbige Court may well have reasoned that rather Hum disproportionately
disadvantaging the poor through governmental action. the Maryland still to merely refuse.:
to extend assistance on an equal basis to a sabclass of the poor, of :. those with largc
families," See also Lefeoe. "The P.Mtile Housing Referendum Case, Zoning, and the Supreme
Court." 59 Cal. 1,. Rev. 1384, 1424,. 140 (1971).
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distinction between differently situated poor families the Court did not choose
to regard as "snspect"., Nor (1W the Court undertake an in depth exploration of
the nature of the interests involved by the regulation. except to note that they
were important.

The dissenting inion of Mr. Justice Marshall rests heavily on the unfairness
of the classification created by the MIryland regulation. According to
Ma rsha II t

This classification process affeeted by the maximum grant regulation
produces a basic denial of equal treatment. Persons who ore concededly
similarly situated (dependent children and th,:r families). are not afforded
equal. or even approximately equal. treat-nu/A- finder the maximum grant
regulation. Subsistence benefits are paid with respect to others. Some needy
families receive full subsistence assistant as calculated by the State: the
assistance paid to other families is gross! below their similarly calculated
needs.'"

Justice Marshall does not find either the -tradi;ional". "rational basis" equal
protection test or the "compelling" interest test sfitisfactory to au analysis of
this case. Instead. he concentrates upon "the character of the classification in
question. the relative importance to individuals in the class discriminated against
or the government benefits they do not receive. and the asserted State interests

i support of the classification." 2'9 As indicated. Justice Marshall regards the
is this case as improper"even under the Court's 'reasonableness'

test" ".---sinee he views tile government benefits involved as vital and he attaches
little weight to any of the State's justifications for its regulation. Ile cowhides

. . . it cannot suffice mertly to invoke the speetre of the past and to recite
from Lindfley v. Natural Carbonic Gait Ca. and Winiontson v. Lee Optical 04
Oklahoma. Inc. to decide this case. Appellees are not a gag company or an
optical dispenser ; they are needy dependent children and families who are
discriminated against by the State. The basis of that discriminationthe chez-
sithation of individuals into hIcge and small familiesis too arbitrary and too
unconnected to sl,e asserted rationale. tl:e impact on those discriminated
againstthe denial of even a subsistence existencetoo great. and the sup-
posed interests served too contrived and attenuated to meet the requirements
of the Constitution, In my glee Maryland's ntlximunt grant regulation is
invalid under the Equal Protection Clause of le Fourteenth Amendinent.

In Match 1971, the Court decided Boddie v. Cannectient where italigsmts
challenged the constitutionality of n statute requiring the payment of court fees
and costs incident to divorce proctssling. The Court might simply have relied on
the Griffin V. Illinois' line of cases and held that equal protection is denied
when access to the courts is dependent nn wealth. This was the course advocated
in the eonenrring opinions of Justices Douglas and Brennan. The majority opinion
of Justice Harlan. however (joined by Chief Justice Burger and Justiees White.
Marshall. Stewart and Blackmun). resorted to the "due process of law" standard

:" Id. at 11 s.
LI In &twitting the applientkin of the "eampelling" interest test. :fustier Marshall seems

to limit it to those instanees where it is arnol that a "fundamental right" is involted.
Id. at 520 As we have slum n. *ultra. this 1$ just one branch of the "eompelling" interest
test. The rattrt also has applied the test when the classification itivol*ell a "suspect"
ea t ego rim t

:is H. at 520-21. jwitiee Marshall's formulation does not direr materially from the
"compelling " interest approach most by the court in Serrano where the nature of the
elassifientIon and the, importance of the Interest involved were analynst before eonelittling
that the State was required to show "eompelling" interest for its elassifiention..Tustler
Marshall eoneedes that fife Court has essentially applied his analysis in othet eases
"though the various aspect,' of the approach nppear with a greater or lesser degree of
clarity in particular eases." Id. at 521, n. 15.

no 14. at 520.
H. at 520 -30 ThP Dandridge deelettm has been criticized. See. e.g., Dienes. To Feed

the Ilitngry : Judicial Retrenchment iii Welfn-e Adjadication". att Cal. L. Rey. 533 1197(ii
Oraliiim. "Poverty and Substantive Pup Promns", 12 Ariz. 1.. Rev. I (19701: Note. The
Supreme Court. 1989 Term'', S4 Harr. L. Rev. 1. flO (19701. Surprisingly. Dandridge was
not mentioned by the Court In Rerrano. In Tan Dwarf:, the Court dismissed Dandridge
with tips* worth': "One enn concede the signiflettnee of welfare payments to an indigent
and yet ;wept the molt in Dandridge v. Williams, where the Coact did not face a suspect
tinteifleatton." ran lnisnrtz v. Hatfield, 334 F. Supp. 870, 875 (D. Minn. 1071).

"2401 TUC 371 (1971).
C2 351 U.S. 12 (1959). See also cases cited In note Supra.
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of the Fourteenth Amendment."' Recognizing that "marriage involves interests
of basic importance in our society"' and that the State monopolizes the means
of dissolving marriages."' Justice }Ionian concluded that the plaintiffs had been
denied "an opportunity to b^ heard upon their claimed right to a dissolution of
their marriLges, and, in the absence of sufficient countervailing justification for
the State's action", had been denied due process."' The opinion, therefore, empha-
sizes the unfairness of lack of access to the courts when marriage is involved t
the emphasis is on marriagenot on iudigency. The opinion, moreover, recognizes
that some interestshere marriageare of "basic importance in our society"
and that the State requires -sufficient countervailing justification" to impinge in
them. Thus, the Court, in applying a "compelling interest" test in the due process
context, seems to Le devekping a dual standard for testing due process claims
parallel to that used in the equal protection area."'

t- ' 'floe Fourteenth Amendment. in addition to proseribing denials of equal protection by
the States also provides that no State shall "deprive ally person of life, lawny, or pros-
perlv, without due process of law . , . ." Justice Douglas, in his concurrence complains
Hod the due pro( ess chose "hats proven very elastic" wbereas ''rather definite guidelines
have been developed" for construing the equal protection clause, Id. at 384-85. Cf. Bolling
v show. 347 U S 197. 499 1954 a" "('lie eattial protection of the lams is at more explicit
.,1feguard of prohibited unfairness than 'aloe process of law', and, therefore, we do not
imply that the No are always Interchangeable phrases.") Generally; invocation of the
daub process clause has a greater overall impact \Shen n state law is f.und to violate due
process. the state's attempt to regulate a particular subject is completely circumscribed.
"Invocation of the equal proteetion clause on the other hand. does not disable an gaivern
mental body front dealing with the subject at hand It merely means that the prohibition
er regulation must have a broader impact." Justice Jackson concurring in Railway Express

:Vete York; 330 17.5 106. 112 a19491. There long has been a dispute regarding the mean-
ing and scope of the due process chase. Such questions as Ithetber the doe process (douse
incorporates all or some of the prohibitions of the Bill of Rights have concerned the Court
for deeades. See cy., Adamson v. California. 382 U.S. 46 (1947) : Duncan v. Louisiana,
391 U.S. 145 (1968)., To those who favor the application of the dae process clause on a
rase lay case basis, the test has been one of "fandamental fairness". Haltom v. Louisiana,
supra at 187. .1to.tice Black, long nn opponent of this application of the due proeess slew.
strongly criticised Its applleation in the IlothLe raw. Boddie Ionneetietti, vow a at 392-
94, Justice Black also did not regard the charging of fees and costs as a denial of equal
protect:1n Id. at 389.

-2, goodie v. Conneetivut,on. cif, supra note at 376.
7-1.1ustice Darien empitaised that unlike other eontraetual arrangements which can he

teseinded or Mended out of court, the marriage contract only can he dasolved in at Judi-
al proveeding. Parties to ordinary commercial contracts here alternative means of con

diet resolution : with respeet to marriage, the State monopolises the only means available
for resolving disputes nip., perknn8 Wha seek access to courts to dissolve marriages ale
so no more voluntarily than a defendant who is in court as a result of being sued. Special
proteetions therefore are appropriate. Id. at 875 -77.

id. at 351-82.
at perceptive discussion of indigenev and court access see Klimpl, "Access to

: A Fundamental High:1" 4 Col. Surv. of Duman Rights Law (19721. Two months
after its decision in the Boddie cne, the Court took :teflon in eight cases whieb seemed
to suggest that Boddie was to he given at narrow application. Review was denied in file
eases: 1. In re (Thriand, 402 1' S. 966 (1971) which Involved the right of a bankrupt to
Ple as petition in bankruptcy without payment of a filing fee: (Rut see U.S. Eras,
I, W. 3355 (1972) where, on Febrnar) 21, 1972. the Court agreed to review a similar
ease.) 2) Meltzer v, C. Buck Le Crate & Co., 402 U.S. 954 (1971) involved a statute that
penalised a tenant double his rent if he went to court to challenge his eviction and lost : 3)
nourbean v. Lancaster, 402 U.S. 964 (1971) where an indigent could not -Turd an appeal
docketing fee in a guardianship action 4i Beverly v. Reotiand Union I nterprises, Inc.,
102 l',S, 986 (1971) involving an Indigent who could not post the penalty bond required
to appeal from au adverse judgment in a housing eviction case anal 51 Kaufman v, Car-

r, 402 U.$, 564 (1971) Mere an indigent mother was denied court appointed counsel to
dofeml herself against a state civil suit to declare her an unfit mother and take away five
of her seven children. Two cases were sent bark to the lower courts for reconsideration
in light of Boddie: 1) Rioattnatt v, Gibbons, 402 it S. 939 (19711 where a tiling fee was
reqaired in divorce cases hilt an Indigent could obtain an extension of time to pay that
fee and 2) Frederick v. Rehwartz, 402 U.S. 937 (1071) involving an indigent who maidnot afford to appeal! a welfare claim from an adverse court decision. In the eighth ease,
Lindsey v. N(rifiet, 402 U.S. 491 (1971); involving a situation similar to the Beverly case.
.,upra, the Court agreed to revi w the decision below. See text accompanying note infra
for a discussion of the Conrt's decision in the Lindsey case. Justice Black disagreed with
the Court's decision in all but the Lindsey ease, lie argued that if Boddie Is to be the law,it a Mudd not he confined to divorce eases bait ext' ,.'teal to all civil cases, It would be in-
consistent with equal protertlon to a' tend special :aslant to divorce litigants. According
to Justice Black, ". , the decision in Boddie s. Ponneetlent can safely :Nat on only one
ruelnl foundationthat the civil marts of the United States and each of the States be-
long to the people of this couatry and that no person can be denied access to thole courts,either for n triad or an appeal, because he cannot pay a fee, finance tt bond. risk a pen-alty, or afford to hire an attorney . . . , There is simply no fairness or iustice in a legalsystem which pays indigents' cost to get divorces and does not aid them in other civileases which are frequently of far greater importance to society" Meff:cr v. C. Rua LeCraw a Co,, 402 U.S. 954, 955-56, 960 (19711.
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Later the same month of the Boddie decision the Court decided Labine v.,l'in-
eent,=' where the Court concluded that there was "nothing in the vague generali-
ties of the Equal Protection and Due Process Clauses which empower the Court
to nullify the deliberate choices of the elected representatives of the people of
Louisiana." At issue was a Louisiana statute which accorded different inheri-
tance rights to illegitimate children, though duly acknowledged, than to legiti-
mate children of a father who died without a will. Chief Justice Burger and
Justices Stewart and Blackmun joined in an opinion by Mr, Justice Black, con-
curred in separately by Mr. Justice Harlan, which concluded that there was no
constitutional basis for upsetting the disparate treatment accorded the inheri-
tance rights of legitimate and illegitimate children under Louisiana law. In a
strongly worded dissent, Mr. Justice Brennan, joined by Justices White, Douglas
and Marshall concluded that there was "no rational basis to justify the distinc-
tion Louisiana creates between an acknowledged illegitimate child and a legiti-
mate one" and that the "discrimination is clearly invidious."

Illegitimate children had received somewhat better treatment in 1905 when
Justices Brennan. White, Douglas and Marshall could recruit as allies Chief
Jukice Warren and Justice Fortas. In Levy v. Louisiana m' and Mona v. Ameri-
can Guarantee and Liability Inn. Co.. 233 these six Justices, in an opinion by Mr.
this as a ease involving "basic civil rights," "4 In (mono, the Court concluded that
Justice Douglas, found that Louisiana had denied equal protection of the laws
In situations involving illegitimate children. Iii Levy, the Court held that Louisi-
ana couli not deny illegitimate' s the right to recover for the wrongful death of
tiwir ',wilier: the Court followed standard equal protection analysis and treated
recover for the deaths of their illegitimate cbildren.mb In both of these cases, Jus-
there was no rational basis for a law which denied natural mothers the right to
!ice Black, Harlan and Stewart dissented .m When, accompanied by Chief Justice
Burger and Justice Blackmun, they constituted the majority in Labine, they nar-
rowly restricted the scope of Levy and Glenn noting that "Levy did not say and
cannot. fairly be read to say that a State can never treat an illegitimate child
differently from legitimate offspring." 2'7 Needless to say, the dissenting Justices
in Labine relied heavily on Ler!, and Gimia.'

A month after Labine. the Court again refused to invoke the equal pro-
tection clause to invalidate a legislative classificationthis time, one alleged
to he based on poverty, In James v. l'altierra,"' the Court upheld a provision
of the California Constitution requiring that low-rent public housing projects
be approved by a majority of the qualified voters in the community affected. It
distinguished Hunter v. Brickson.'" relied on by the lower court, where the
Supreme Court invalidated a provision of a city coarter which required that
any ordinance regulating real estate on the basis of race, color, religion or
national origin could not take effect without approval by a majority of those
voting in a city election. That case. said the Court in l'altierra. Involved a
classification based on race while the California law requires "approval for any
low-rent public hoasing project, not only for projects which will be occupied
by a racial minority." (emphasis added.) 211 The Court placed great reliance
on the place of referendums in California's history and concluded that "Mhis
procedure for democratic decisionmaking does not violate the Constitutional

21.401 r.s. 532 (1971),
mu' H. at 533-40.
mil hi at 55g.
=nal U.S. as (1999).

391 I*.S 78 (19551.
414 on. CU. "morn note at 71.
2'5 Mr. Justice Douglas wryly commented :, "It would, Indeed, be farfetched to assume

that women have Illegitimate children so that they can he eompensated In damages for
their death 14. at 73

=.4 391 U.S. 73 (19951.
237 Lobinr t'. l'Inernt, 401 MM. 532, 536.
23° Id. a t 550-51.
zo 01 S. Ct. 1331 (1971)..
240 393 R. 355 (1909).
241 op. ea. *nitro note at 1:133.



command that no State shall deny to any person the equal protection of the

Justice Marshall, dissenting for himself and Justice Brennan and Blackmunfound the special treatment of low income housing in this case to be invidious
discrimination based on poverty, prohibited by the Fourteenth Amendment andprevious Court decisions."' The dissent criticizes the majority for only testingthe California law in terms of racial discrimination. "It is far too late in theday", said Justice Marshall, "to contend that the Fourteenth Amendmentprohibits only racial discrimination t and to me, singling out the poor to heara burden not placed on any other class of citizens tramples the values thatthe Fourteenth Amendment was designed to protect." 2"

It is possible that the explanation offered for the Court's decision in Dandridgealso is appropriate to Vallierra."5 The Court may have recognized the clasilica-tion at issue as imposing some hardships on the poor but it may not have con-sidered the extent of the hardship great enough to warrant closer scrutiny ofthe State law involved.'" The California' law required a referendum only inthe case of low-rent public housing :34' other housing that would benefit lowand moderate income families was not subject to a referendum.' The Court alsomay not have believed that access to public housing warranted the same degreeof protection as, for example, access to the courts."'
Another difference between Dandridge and l'a Itierrabesides the extent ofthe harm involvedand the cases in which the "compelling state Interest" doc-trine has been applied is that both of these cases involved relatively recent gov-ernment programspublic uelfare and public housing. The rights of citizens towelfare and housing, unlike the right to vote, to access to the courts and, perhaps,to education, are not deeply imbedded in our laws or traditions. catticrra andDandridge suggest, therefore, that the Court does not believe that the govern-ment has a general obligation to remedy existing economic inequalities or pro-vide an adequate supply of low-income housing. When the government venturesInto these fields, its 11-'1as should not be subjected to intensive judicial scrutiny,One commentator bar Auggented that

. .- there are certain limits to the government's Constitutional obligationto further fundamental interests and relieve the plight of racial minoritiesand the poor, and that when remedial action is undertaken outside the areaof constitutional compulsion the stringent judicial scrutiny e malty trig-
hl. at 1334. The fact that this ease Involved a referendum could not have been theprincipal element motivating the Court's decision. In other situations, the Court hasinvalidated actions accomplished by referendum. See, e4,, Reitman. v. Milken, 387 U.S.369 (1967) ; Hunter v. Erickson, 393 U.S. 385 (1969) Lucas v. Colorado General Assembly,377 U.S. 713 (19641: See also Comment. "James V. Valtierra : Housing Discrimination ByReferendum?" 39 Univ. of Chic. L. Rev. 115. 117-18 (1971). One cometnntator hassuggested that newly enacted referendum requirements for public housing will not besustained. See Lefcoe, op. cit. supra note at 1457. Another commentator line reacheda contrary conclusion. See Comment. "James v. Valtierra: Housing Discrimination byReferendum?" Id. at 127 n. 59. The New York State Assembly recently approved a lawsubjecting public housing projects to referendums apparently in reaction to the publichousing controversy in Forest halls, Queens. N.Y. Times, Mar, 14, 1972 at 1, col. 4. Thisbill is patently unconstitutional.

2" Id. nt 1335. Justice Marshall relied on Douglas v. California, 372 U.S. 353 (1963)McDonald v. Board of Election, 394 U.S. 802 (1969) and harper v. Board of Elections,383 U.S. 663 (1966).:
"4 Id. at 1335.

As noted, the Serrano decision. of August 30. 1971, did not discuss Dandridge. Nordid it discuss Valtierra. Both of these decisions were decided before SerranoApril 6, 1970and April 26, 1971, respectively.
2" See Lefeoe, op cit. supra note at 1416 ". . . the Court's opinion was based on adeterminntion that the article was reasonable even though it affected poor people specially."See also Note. "The Equal Protection Clause and Exclusionary Zoning After Valtierra andDandridge," 81 Yale L. J. 61, 80 (1971).
"7 Nor was it clear that the referendum provision doomed public housing in California.62 percent of t be referendums covering 52 percent of the proposed units had yieldedaffirmative results. See Lefcoe, op. cit. supranote at 1400.2vt See, e.g., United States Housing Act of 1937 b 23, as amended. Housing and UrbnnDevelopment Act of 1905 1103(a). 42 U.S.C. I 1421 (b) (1970) (leased housing program):42 U.B.C. 11421(b) (1970) (turnkey I) ; 42 U.S.C. 1421(b) (a) (3) (1970) (turnkeyleasing) ; 12 U.S.C. 1 1701 (1970) (rent supplement progrnm). See also Sloane, "TowardOpen Adequate Housing: The 1968 Housing Act : Best YetBut Is It Enough?" 1 ay.Rights Dig.. No. 3 (1968).
9 Public housing accounts for only about 1 percent of the Nation's housing stockand fewer than 10 percent of people classified nit in poverty occupied publicly ownedunits. See Lefcoe, op cit. supra note at 1428-24. See also Lefcoe, Id. at 1391: "Denyingtut indigent person the right to a dirt rce can be regarded as a greater hardship than theohe inflicted by [the California law)."
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gered by the presence of fundamental interests and suspect classifications is
no longer appropriate."

Valtierra. coming on the heels of Dandridge, has created concern that the ('eart
is abandoning its special solicitude for the poor and that the "compelling state
interest" doctrine will be allowed to atrophy. One commentator concluded :

. . raltierra affirms once again that poverty or weath classifications are
not being assigned that same station as metal categories . . . raltierra
can be M4'11 as marking the end of a doctrinal detour.'

Another commentator decried the fact that in Valtierra "the Court may have
signaled a retreat from its formerly expansive interpretations of the fourteenth
amendment." " Recent decisions of the Court. however. suggest that Valtierra
and Dandridge do not necessarily herald a turn-around from the past.

On February 23. 1972. the Court reaffirmed its position that the poor are en-
titled to special considerations when they are seeking access to the courts. The
Court. however. refused to hold that the poor's interest in decent shelter is so
fundamental as to warrant special Court scrutiny when dealing with State
statutes regulating landlord-tenant relations. At issue in Lindsey v. Normct
were three provisions of Oregon's Forcible Entry and Wrongful Detainer Statute
which provided that 1) trials in eviction proceedings were to be held no later
than six days after the complaint was served, unless the tenant provided security
for accruing rent 2) the only issue that could be considered at the trial was the
tenant's failure to pay rent: any defenses, such as lack of repairs, could not be
raised 3) if the tenant lost the case and uished to appeal. he had to post a bond,
guaranteed by two sureties for twice the amount of rent expected to accrue dur-
ing the appeal. the bond to be forfeited if the lower Court decisiqn was affirmed.

The Court held that neither the expedited trial nor limitation of defenses pro-
visions violated the due process or equal protection clauses. Due process require-
ments were met since the proceeding was sufficiently simple that a short notice
requirement was not unreasonable and since other types of actions were available
to the tenant to raise whatever defenses he had. Nor was equalprotection violated
because snits under the statute differed significantly from other litigation where
the time hetucen complaint and trial is substantially longer and where a broader
range of issues may be considered. The potential application of the statute reaches
all tenantsrich and poor, eommercial and noncommercial. Treating tenants
sited for possession of property differently from tenants sued in other types of
actions, moreover, is impermissible only if there is no valid State objective. An
analysis of the purposes of the Oregon law convince the Court that "Oregon was
well within its Constitutional powers in providing for rapid and peaceful settle-
ment of these disputes." r"

The Court. having concluded that the "rational basis" test protects the Oregon
statute from an equal protection attack. next considered appellants argument
that a more stringent standard than mere rationality should be applied. Appel-
lants argued that

the "need for decent shelter" and the "right to retain peaceful pos-
session of one's home" are fundamental interests which are particularly
important to the poor and which may be trenched upon only after the State
demonstrates some superior interest."

The appellants relied on the "suspect" classification and "fundamental interest"
eases." In rejecting this argument, the Court said :

We do not denigrate the importance of decent, safe and sanitary housing.
Rut the Constitution does not provide judicial remedies for every social and
economic ill. We are unable to perceive in that document any constitutional
guarantee of access to dwellings of a particular quality or any recognition
of the right of a tenant to occupy the real property of his landlord beyond

rs see Note, "The Equal Protection Clause and Exclusionary Zoning After Vaitierra and
Dandridge," 81 Yale L.J. 61, 79 (1971).

flew Lefeoe. op. elf. supra note at 1457. 1458. See also Sehoettle. op. cit. supra note
at 1405 where the author states that the Dandridge and Valtierra decisions "cast doubt
upon the status of poverty as a criterion meriting particular scrutiny under the equal pro-
tection clause."glee Comment, "James v. Valtlerra:, Dousing Diseritnination by Referendum?" no
flair. of Chic. L. Rev. 115 142 (1971). rf. Vole, "The Email Protection Clause and Event.
.ionsry Zoning After Valtierra and Dandridge," s1 Vale LJ. 01. 72 (1971) : "Despite cries
of despair to the contrary, "Dandridge and I'm/Herrn do not signal an end to the rrletanee
of emial protection doctrine in assessing the constitutionality of exclusionary zoning laws."

24.140 L.N. 4154 (1912).
r" fd. at 4150.

.' Ibid.
2" Id. at 4191. notes 21-23.
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the term of his lease, without the payment of rent or otherwise contrary to
the terms of the relevant agreement. Absent Constitutional mandate, the
assurance of adequate housing and the definition of landlord-tenant relation-
ships is a legislative not a judicial function. Nor should we forget that the
Constitution expressly protects against confiscation of private property or
the income therefrom.'

The Court. however, concluded that the double-bond prerequisite for appealing
did violate the equal protection clause; it discriminates against tenants appeal-
ing front adverse decisions and cannot be related to any valid State objective.
The t'ourt relied on those cases which hold that where an appeal is granted to
some litigants it cannot be capriciously or arbitrarily denied to others." Here
the Court found the State's justification for the double-bond provision to be
"arbitrary and irrational" and noted :

The discrimination against the poor, who could pay their rent pending
an appeal but cannot post the bond is particularly obvious. For them, as
a practical matter, appeal is foreclosed, no matter how tx.aritorious their
case may be. The non-indigent . , ., appellant [in this type of action] also
is confronted by a substantial barrier to appeal faced by no other civil
litigant in Oregon."

In a separate opinion, Justice Douglas agreed that the double bond provision
violated the equal protection clause. He characterized the interest in one's
home as a "fundamental interest"" and proceeded to apply the "compelling
interest" test

Modern man's place of retreat for quiet and solace is the home. Whether
rented or owned it is his sanctuary. Being uprooted and put into the street
is a traumatic experience. Legislatures can of course protect property
interests of landlords. But when they weigh the scales as heavily as does
Oregon for the landlord and against the fundamental interest of the tenant
they must be backed by some "compelling interest."

Justice Douglas, however, disagreed with the majority's view that the expedited
trial provision and one-issue-trial requirement of the Oregon statute did not
violate the due process clause. The former provision effectively denied tenants'
access to the courts, particularly slum tenants; "this kind of summary procedure
usually will mean in actuality no opportunity to be heard."" While normally
a State may bifurcate trials by considering one issue in one suit and another
issue in another suit, ... where the right is so fundamental as the tenant's claim
to his home, the requirements of due process should be more embracing."'"

Concern for the poor was expressed by the Court in Lindsey but was not
controlling in finding an equal protection violation; discrimination related to
wealth, however, was directly related to the Court's finding of an equal protec-
tion violation in Bullock v. Carter," decided the day after Lindsey. Bullock
involved a Texas law requiring a candidate to pay a filing fee as a condition
for being on the ballot in a primary election. Fees ranged as high as $8,900."

At the outset, the Court recognized it had to decide which standard of review
was appropriate. The Court said :

The threshold question to be resolved is whether the filing fee system
should be sustained if it can be shown to have some rational basis, [citing
Dandridge and McGowan v. Maryland. 360 U.S. 420] or whether it must
withstand a more rigid standard of review."'

As in Harper v. Virginia Board of Elections,"' the requirement here had an
impact on the franchise since the requirement of high filing fees narrows the
field of candidates, thus limiting the choice of voters. Aud this limitation espe-
cially affects the less affluent, As the Court said :

sw Id. at 4190.
sm Id. at 4191..
vu Ibid.
2" M. at 4192.
)11 Ibid.
w2 Id. at 4193.
9" Id. nt 4195. Justlee Douglas added : "In the setting of modern urban life, the home,

even though it be in the slums, is where man's roots are. To put him into the street
when the slum landlord, not the slum tenant, is the real culprit deprives the tenant of
a fundamental right without any real opportunity to defend. Then he loses the essence
of the controversy, being given only empty promises that somehow, some% hero may
allow him to litigate the basic question in the ease." Id.

im 40 L.W. 4211 (1972).
vis Id. at 4212 note 11.

fd. at 4212.
16.7 3S3 U.S. 863 (1966).



there is the obvious likelihood of this limitation falling most heivily
on the less affluent segment of the community, whose favorites might
be unable to pay the large costs required by the Texas system . . . [1]t
gives the affluent the power to place on the ballot their own names or
the names of persons they favor. We would ignore reality were we
not to recognize that this system falls with unequal weight on voters, as
well as candidates, according to their economic means.'"

The Court, relying on Harper, concluded that because of the influence of an
impact on the franchise and an impact which is "related to the resources of the
voters supporting a particular candidate," more is required than a showing
that the law has some rational basis; it is necessary that the law be "closely
scrutinized" and found reasonably necessary to the accomplishment of legiti-
mate state objectives." Applying this test, the Texas law is found wanting.
Even under conventional standards of reviewthe rational basis testthe
Court considers the Texas law "extraordinarily ill - fitted" to the goals Texas
asserts the law is designed to achieve.' The Texas law, the unanimous Court
concluded, denies equal protection because:

... Texas has erected a system which utilizes the criterion of ability to
pay as a condition to being on the ballot. thus excluding some candidates
otherwise qualified and denying an undetermined number of voters the
opportunity to vote for candidates of their choice."

The Bullock case appears to move well beyond Harper. It shows special concern
for the interests of the less affluent. While Harper said that a person could not
be denied the ballot because of his economic circumstances, Bullock says that
economic circumstances cannot be allowed to limit the impact of a person's
vote. The analogy to the racial cases is close. The Fifteenth Amendment pro.
scribes voting denials based on race and such cases as God llion v. Lightfoot,"
and Fortson v. horsey' suggests that devices that minimize the voting impact
of minorities will not be tolerated. At least in the voting area, therefore, the
Court appears to be according race and poverty equal consideration.

What do these recent decisions portend for the school finance cases? Obvi-
ously, predicting what the Supreme Court will do is risky business, particularly
at a time of changing Justices. It seems safe, however, to predict that the Court
will continue to specially scrutinize certain types of legislation that affect persons
differently because of their wealth.' Although the Court has used language
indicating that a classification related to wealth is in itself sufficient to warrant
close scrotiny," the cases suggest that close scrutiny will not Le accorded unless

"glop. cit. mem note at 4214.
" I bid.
S" 14. at 4215.
vn Id. at 4216. of. Rwarb v. Lenses., 40 L.W. 4227 (1972)decided the day as Bullock- -

where the Court upheld a haver court judgment affording special protections to persons
earning less than 1110,000 a year who sign contracts that contain ronfessiou of judgment
clauses which permit creditors to automatically obtain a court judgment in the event
the debtor falls to meet the terms of the contract. Again. the Court demonstrated
that it is appropriate to consider relative wealth when denials of equal protection
are alleged.

271 344 C.S. 399 moot. This ease involved a gerrymander which removed Negro
voters from the city of Tuskegee. The scheme did not deprive Negroes of the right to
vote: it altered the impact of that vote.

171 379 U.S. 433. 439 (1905). In Fortson the Court indicated it would invalidate multi.
member voting districts if they cold be shown to "minimize" or "cancel out" the voting
strength of a metal minority. See also Burns v. /Heber/limn, 384 U.S. 73. 88 (1966). Com-
pare Connor v. Johnson, 402 U.S. 690 (1971) with Whitcomb v. Charm, 403 C.S. 124
(1971).

17i That "suspect" classifications may he somewhat ephemeral is illustAtted by Lrry
Louisiana aupra and Mona v. American Guarantee and Liability Ins. Co., supra where
the Court concluded that illegitimates constituted a suspect classification and Labinc v.
Vincent, supra, where 3 years later, the Court deckled that they did not. Perhaps
the Court's change of heart was based on its view of the importance of the different
interests affected by the classifications tn the former eases, the right to maintain
wrongful death actions; In the latter case. the right to inherit. Or perhaps the difference
in the decisions related more to the change in the composition of the Court. Nevertheless.
the Court's treatment of illegitimates does not necessarily foreshadow its attitude toward
the poor. Illegitimacy. perhaps. can he eradicated if there are sufficient disincentives.
The Bible. however, tell us: "For is have the poor always with you." Mottbru, 20:11.
Justices also have distinguished between illegitimate" and the poor. Compare Chief
Justice Taney. Leases of Brewer v. Blare:or, 14 Pet (39 U.S.) 178, 19X-199 (1840): "All
illegitimate children are the fruits of come: differing. Indeed. greatly in its degree of
enormity," with Mr. Jnstice Byrnes. Edwards v. California, 314 U.S. 160, 177 (1941):
"Poverty And immorality are not svennomoug.ft

"See McDonald v. Board of Cicatrix Comas., 394 U.S. 802, 807 (1969).
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the discrimination based on wealth affects some other important interest or
right. Generally, when the interest affected comes within the rubric of "political
or civil rights", a person's economic circumstances will not he allowed to
result in even a minor impairment of his ability to exercise his right. Thus,
wealth may not impede the exercise of the ballot nor may it limit a voter's choice
of candidates; wealth may not deny access to the courts In criminal cases, nor
may it act as a bar in certain civil ones.

On the other hand, when a wealth classification affects an interest that can
be labeled "social or economic", the Court's decision as to whether to afford
close scrutiny to the alleged discrimination will depend upon its evaluation of
the magnitude of the injury.

The failure, for example, to provide large families on welfare with propor-
tionately more funds than smaller families as in Dandridge or the creation of
barriers to the construction of some types of housing within the means of the
poor as in l'altierra, has not been regarded by the Court as resulting in injuries
of sufficient magnitude as to warrant close scrutiny.

In this area, however, mutters of degree are significant. Although the Court
refused to mandate a particular level of subsistence in Dandridge, it has de-
clared illegal legislation which barred persons from obtaining subsistence, as in
Trans v. Rah* 2'. and Shapiro v. Thompson!" Similarly, in Va Werra, the Court
declined to hold that some types of housing could not be restricted. but where
restrictions on housing have been general and widespread, the Court has reached
contrary conclusions. Economic and social interests, therefore, do obtain close
consideration from the Court when their invasion is especially widespread:
political interests, how.ver, merit protection even against minor encroachments."

There are strong arguments for treating education as a political or civil right.
Many of the reasons for placing education in a special category have been ex-
plored in our consideration of the cases which have social interests, therefore,
do obtain close consideration from the Court when their invasion is especially
widespread; political interests, however, merit protection even against minor
encroachments.'"

There are strong arguments for treating education as a political or civil right.
Many of the reasons for placing education in a special category !cave been ex-
plored in our consideration of the asses which have afforded education special

"2:go U.S. 33 (1913).
2' 3114 U.R. 01 14(1969),
2" See eg, Buchanan v. War/cm, 245 V.S. 60 (19171; likelley v. Kraemer. 334 U.R.

(1948): Joni.. v. Alfred Mayer Co., 392 U.S. 409 (1968); Reitman v., Mulkey, :487 U.R.
369 411067,.

"The Chairman of the Commission on Civil Rights Reverend Theodore M. Hesburgh
recently commented upon the dichotomy between political and civil rights and economic
and social rights. "The rights of individuals In this country have been largely a collection
of political and civil liberties which are rooted in a centurles-old tradition . But to
secure the dignity of human brings more is required than political and civil rights. .
ITIoo often we have been dealing with social and economic Issue! in this country as
problem's, as the discharge of minimal resoonsibilities to take care of the needy. When we
have asked to provide economic or social i.enents, we have viewed such action as bestow-
ing a privilege. Our people have political and civil rights; in the economie, social, and
cultural areas. we disperse privileges. This is too narrow a view. . . . ITIhere Is n split
in the world h.tween the definitions of rights in the western world and in the socialist
world. To socialist governments the great rubric of human rights focuses essentially on
ecoinimit rights. We. on the other hand, have focused somewhat more on political and civil
rights.... fTlo make meaningful and civil and political guarantees under the Constitu-
tion they must be extended to economic and social rights." See "Beyond Civil Rights."
unpublished remarks of Reverend Theodore M. Heslmrgh delivered to the American Jewish
Committee. May 13. 1971.

The Chairman of the Commission on Civil Rights Reverend Theodore M. Ilesburgh
eeently commented upon the dichotomy between political and civil rights and economic
and social "The rights of individuals in this country have been largely a collection
of political am, civil liberties which are rooted in a centuries-old ,tradition . . . But to
secure the dignity of human beings more is required than political and civil rights. . . .[Tim often we have been dealing country awith social and economic issues in this counts
problems, as the discharge of minimal respOnsibilities to take care of the needy. When we
home asked to provide economic or social benefits, we have viewed such actions as bestow-
ing a privilege. Our people have political and civil rights; in the economic. mortal, and
cultural areas. we disperse privileges. This is ton narrow a view...: ITIhere is a split
in the world between the definitions of rights in the western world And in the aerialist
world. To socialist governments the great rubric of human rights focuses essentially on
economic rights. We. on the other band, have focused somewhat more on political and civil
rights. ... (Tin make meaningful the Melt and political guarantees ender the Constitn-
don they must he extended to economic and social rights." Bee "Beyond Civil Rights."
unpublished remarks of Reverend Theodore II, Hesburgh delivered to the American Jewish
Committee, May 13. 1971.

a..1- l$3- 72 pt. 3-8
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treatment* and in our review of the place of education in our society. Signifi -
cantly. the statements by the founding fathers cited earlier emphasized the
importance education of the general public played in maintenance of the demo-
cratic system rather than the importance it had fur an individual in the social
and economic areas. As the Court said in Van Duarte v. Hatfield

Education has a unique impact on the mind. personality, and future of
the individual child. It is basic to the functioning of a free society and
thereby evokes special judicial solicitude."'

The Supreme Court has expressed great solicitude for education, noting that
"(tjhe American people have always regarded education and acquisition of
knowledge as matters of supreme importance which should be diligently pro-
moted. . . ." " There is a strong possibility, therefore, that the Court will accord
the same special treatment to education as now afforded to political and civil
rights.'"

If the Court chooses to regard education as a social or economic interest.
whether or not it will afford close scrutiny to educational finance systems will
depend upon its evaluation of the magnitude of the injury indicted by those
systems. Just as in Lindsey, where the Court concluded that there is no "Con-
stitutional guarantee of access to dwellings of a particular quality" (emphasis
added) or as in Dandridge, where the Court rejected the contentions that a
persen had a right to a particular level of subsistence. so too the Court might
conclude that as long as a State provides an educational program, it will not
become involved in question related to the quality or level of that program. As
this Report shows, however, the disparities among districts are of enormous
magnitude. Even if there is continuing debate over whether additional money
will improve educational achievement, there can be no debate that money buys
hooks. laboratory facilities, pleasant surroundings and pays teachers' salaries!"
The dietparities in the availability of funds to different school districts are so
extreme that resulting injury is inevitable and substantial.

The substantiality of the disparities, however, seems to distinguish the school
finance eases from cases such as Dandridge and Valtierra. In Dandridge. the
discrimination between large families and small families was relatively modest.

3'4 334 F. Rupp. 870. 575 ID. Minn. 19711. The court argues that the Doestrister opinion
supports It4 SIN11:11 pattritIi. "Even the majority opinion in Dandridge."
the Court ante's, wttiv to intimate this fir its citation of the decision in Shelton v, Tooker.
3441%S. 47't, Si S. Ct. 247. L. 20 211 415001 is the exemplar of the Court's commitment
to these evils where freedoms guaranteed by the DM of Rights may be affective 397 U.S.
at 444. 90 X. Ct. at 1101. In Skelton. Mr. Justice Stewart for the majority had declared
that "Mr vigilant protection of constitutional freedoms is timber, more vital than in the
community of American sehooli. 314 U.R. at 487, RI R. Ct. at 251," at 575 n. 10. The
court also found support in the l'oltierra decision saying "In another respect Walkersartnaib supports the fundamentality of the interest in education. The Court there ea-
rth:seized the special importance of the democratic process exemplifkd in Meal plebiscites.
That perspective here assists pupil plaintiffs who ask no more than equal capacity for
!oral voters to raise school money in tax referenda, thus making the democratic process
all the more effective." U. at $15 n. 9. See Coons, Clume and Sugarman, "Educational
OPPortfillitv A Workable Constitutional Test fur State Finaneini Structurei", 5 Val. I..
Itev, 305. 373-389 where the authors review the special status of education. The authorsargue that education should be viewed as a "favored interest"not as a "right": to treateducation as a right is "preposterous" and will create a 'judicial nightmare". Comets
would be finable to 414.11140p manageraMe standards. Id. at 373-74. In other areas. how.
ever, where interests are regarded as 'rights", the courts have had to develop standards
and distinguish between degrees of impairment. The "right to vote" involves everything
from the denial of the ballot. to dilution of one's vote to limiting one's choice of candidates.
See also Silard and White "Intrastate Inequalities in PfitilM Eduation: The Case for
Judicial ltrlief rioter the Equal Protection Chump," 1970 Wis. L. Rev. 7, IP (19701.

3.2 ifragrr v. Nebraska. :432 T.S. 290, 400 (1923). /tee also Mr. Justice Brennan eon.
curving in Abington School District v. Reitempp 374 AL 203, 230 (19031: ". . Att -t
cans regard the publie schools as a most vital civic institution for the preservation of a
democratic system of giwernmfmt. It is therefore understandable that the Constitutional
prohibitions encounter their severest test when they are sought to be applied in the schooletlSs

Att alternative to treating education as a political or civil right would he to eategoIseit as fundamental interest", as did the iterrotto Court. This. however, seems n more
porous container than "political or civil right". In Shapiro v. Thompson, 394 D.R. 91R
(19891 welfare payments were treated as a fundamental interest" ',Mee many families
depend upon them "to obtain the very means of snhelstenerfood, shelter. and other
necessities ff life." Id. at 027. On the other hand, in floastridge v. Williams, 397 U.R. 471
(19701, welfare payments were denied the favored "fundamental interest" emotion even
though they limo ve "the most basic economic needs of impoverished human twinge". 14. at
459. See Mr. Justice Harlan'e criticism of the concept of "fundamental interests ". Shapiro
v. Ttmpsett, lit, at 060- 62. Interests regarded as "political or civil rights" almost alware
receive close scrutiny from the Court when an impairment is alleged; other types of
Interests may be regarded as fundamental under some eirctimstnaces and not In other
Inatances. We have preferred to label this second category as "economic and social rights."

1.4 See Coons, Male and Sugarman. Private Wcalth-and Public Education 25-33 (1974) ;lurks Callskan, op, ct, more nate at Ed.
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In Val Gerrit, sustaining the California law would not necessarily result in a
substantial dimunition of housing opportunities for the poor. These cases might
14. said to involve classifications based on wealth that impose minimal injury.
To be sure, the school finance cases do not involve situations where persons are
denied the opportunity to attend school: what is involved is a system which
dilutes or diminishes that opportunity. We are not dealing with the type of
total deprivations that were involved in Harper and Griffin. School finance is
more like Baker v. Carr where an irrational structure resulted in the diminish-
ing of a right. Accordingly, a strong argument can be made that the school
finance cases involve injury of a sufficiently significant magnitude as to warrant
different constitutional treatment."

Should the Court conclude that disparate educational financing schemes
encroach on political or civil rights, or. alternatively that they do substantial
injury to an economic or social interest. the burden would be on the State to
present a strong justification for the inequities it created. The Court. however,
might choose to employ the "suspect" classification "fundamental interests" "com-
pelling state interest" terminology that has developed over recent years. and
there Is nothing in the recent cases to suggest that the Court has abandoned this
method of analysis. In Bullock, the Court recognized classifications leased on
wealth as "suspect" and required a "compelling state interest" as a justifica-
tion; in Lindsey, the Court acknowledged that were it faced with a "fundamental
interest" the State would be required to demonstrate a "compelling interest"
to justify its discrimination. Both of these cases involved an aindication of the
equal protection clause. Accordingly, it seems unlikely that the Boddie decision
represents a Court determination to abandon the equal protection path in favor
of a due process framework.

Once the Court concluded that systems of educational finance that discriminate
on the basis of wealth violate the equal protection clause, it would be necessary
to frame an appropriate order to secure relief. As McInnis v. Shapiroa' demon-
strates, there are doubts as to the ability of courts to devise manageable stand-
ards that a State could be required to implement. In McInnis, the court was asked
to order educational funding that met the "needs" of the pupils in various dis-
tricts. The more recent school finance cases, however, have urged a negative
declaration from the courts'" The courts have been requested to tell the States
what they cannot do, not what they should do. For example, in Van Dysart:: v.
flat field, the court concluded that "a system of public school financing which
makes spending per pupil a function of the school district's wealth violates the
equal protection guarantee of the 14th Amendment to the Constitution of the
Visited States."'" The court did not prescribe any particular formula for reme-
dying the Constitutional violation; in fact. it deferred action until after the
then current session of the Minnesota legislature.

There is ample precedent for the Supreme Court to conclude that a particular
type of discrimination violates the equal protection clause wittout prescribing
a specific formula for remedying the violation.'" In Brown v. Board of Educe-

**CI. Schoettle, op. cit. supra note at 1400. "One could not expect a court that regarded
state imposition of a flat dollar ceiling per family unit in dispensing AFDC payments as
presenting an intractable economic, social. and even philosophical problem insusceptible
of Judicial resolution to look favorably upon claims of legal entitlement to compensatory
education or equality of educational opportunity In some positive sense."

01293 F. Sapp. 327 (N.D. 111. 1965), WA mem sub. nom., Molests v. °parte, 394 U.S.
322 (1969).

'"In &Trona v. Priest. 5 Cal. ad 584, 614, 457 P. 2d 1241, 96 Cal. Reptr. 691 (1971)
the court concluded that the California educational finance system "classifies its recipi-
ents on the basis of their collective afiluence and 'ashes the duality Of child's education
depend upon the resources of his school district and ultimately upon the pocketbook of
his parents." (emphasis added). Schoettle. op. vit. supra note argues that If the Cali-
fornia Court's decision is interpreted to mean that school Mettles must be of equal
gamins,, this would be an inappropriate exercise of Judicial power. Be contends that "a
number of considerations based upon educational research and budgetary theory
lend support to the conclusion that the Supreme Court should not bold that the fonr-
teentit amendment require* that the states afford equality of educational opportunity in
some positive sense." Id. at 1899.

am 834 F. Stipp. 870. 877 (D. Minn. 1971).
asr nehoettle, op. cit. seers note concludes that ".. . the courts should not attempt to

guarantee equality of educational attainment. The means through which such a result
might he obtained are at present unknown. The courts are an especially inappropriate
institution to make such an effort." Id. nt 1401. Nevertheless he says: 'Our conclusion
that a enure should not attempt to insure equality of ethiention result does not dictate
that the court should abstain altogether from protecting against inequality. The in.
ability of a court to state with certainty that particular programs will produce equality
of educational attainment does not mean that the court cannot remedy instances of in-
justices and afford protection against too gross an inequality." Id. at 1401-1402.
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Hon"' the Supreme Court held that separate but equal public school education
denied equal protection of the laws. No specific formula was prescribed for at-
taining a discrimination free school system. Rather. the Court deferred ruling
on the question of relief. When, a year later. it directed itself to this question,
it merely provided some general guidelines to the lower courts and ordered that
plans be implemented for carrying out its 1954 declaration "with all deliberate
speed ".'"' In subsequent years, numerous questions arose as to what specific
systems constituted compliance with the Court's order, and these issues were
considered and resolved on a case by case basis.'" Similarly, when the Court
first ventured into the area of reapportionment, it did nothing more than declare
that legislative apportionment schemes that dilute the votes of citizens in par-
ticular areas violate the equal protection cinuae." It was left to subsequent
cases to define more specifically what types of systems complied with the equal
protection clause.'"

The Court could declare that educational financing schemes that discriminate
on the basis of wealth violate the 14th amendment. It could be left to future
cases to more concretely define what type of systems are in accord with the
equal protection clause." As we indicate supra, some commentators anticipate
that a Supreme Court declaration in this area will set off a wave of reform
by state legislatures. This might well make future court action unnecessary.. In
fact, as we already have shown. there already has been considerable non-
Judicial action directed at equalizing state educational finance systems. I)ire
warnings preceded and accompanied the Supreme Court's involvement in the
"political thicket" of legislature reapportionment.' Happily, the decision did
not involve the Court in unmanageable problems. Rather, compliance has pro-
ceeded rather rapidly, and our democracy has been coasiderably strengthened
as a result. The consequences of the Court's involve/neat in the school finance
area might well be the same.

V. DEVELOPING AS EQUITABLE SYSTEM OF SCHOOL natiactzto

Reforming the methods by which our schools are financed is not dependent
upon the Supreme Court's response to the school finance cases. As we have
shown, State courts, legislatures and execntivco are acting to assure that the
level of education a district offers is not dependent on the wealth of that
district."'

Many formulas are available to the reformers, and the particel-r formula
selected will have varying impact on different segments of the pots lotion and
sections of the States.
A. Impact ors the Cities

There has been much concern for our financially strapped cities wheee the
poor and the minorities are located in large lumbers. The expectation has
been that a wealth free system of school financing would benefit the cities and
their poor and minorities. The opposite may be true.

Ctider the present system of school financing, a school district's ability to
raise money is dependent upon the value of the property in the district subject
to taxation as well as the tax rate. There are obvious limits on the degree to
which tax rates can be raised; therefore the extent to which a district is prop-
erty rich is the principal determinant of its ability to raise taxes for schools,
and other purposes. Under a wealth free system of financing. educational ex-
penditures cannot be a function of district wealth; property rich districts,
therefore, lose the advantages associated with their high property values. Cities
face a potential tons of education funds under a wealth free system because,

116347 TI.8.453 (19541.
Is Oman v. Heard of Education (111.349 I!.8.2114 (19551.
06 tire note for a collection of sources that discuss the school desegregation litigation

sulmequent to Brows.
al Pee Raker v. Carr, 369 I'.6.156 (19621
Is See e,9.. Grog v. Sanders, 372 11.P. 365 (19631: Reynolds P. Sims, 377 11.5. 533

(19041. Wrafrerry v. Sanders, 376 U.S. 1 (190131.
A Sat latard and White. op. cit. supra. note at 30-31.
'are Coleerove v. green, 32R V.P. 549 (1946) and Mr. Justice Frankfurn dissenting

in Raker v. Carr, 369 180.266 419621.
7 See text accompanying note supra.
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in general, the assessed value of property per pupil in cities is higher than the
average in the State."

This phenomena can be demonstrated by a simple hypothetical. Assume that
a State adopts a strict application of the wealth free system by providing au
equal expenditure of $1,000.00 for all pupils wherever locatedcity, rural. or
suburban areas. The tax rate required to raise this amount will depend upon
the statement average assessed value of property per pupil. The appropriate
rate will then be imposed on every district. In districts where the assessed value
of property is below the State average, the amount raised will be less than
81.000.00 and the State will have to make up the difference. In districts where
it is above, excess taxes will be raised and turned over to the State. Suppose
that under the present system Fun City is able to raise $1.000.(°0 per pupil by
taxing at a rate of 3 percent: Poverty Hollow, on the other hand, must tax at
a 6 percent rate to raise that same amount. Under our hypothetical, it might
remtire a statewide rate of 4 percent to raise $1,000.00 per pupil statewide.
Such a rate would raise Fun City's tax rate by 1 percent. If, in fact. Fun City
had been taxing at the rate of 3.5 percent in order to spend 81.200 per pupil,
under our hypothesized wealth free system it would find itself taxing at a 4
percent rate and only receiving $1.000.00 per pupil.

Focusing on two specific cities, we compare urban Albany which has a valua-
tion per strident of 857,498 with Carthage a rural district with a valuation of$14.100" If both districts taxed at a rate of $.02 for educational revenues,
Albany would raise $1,149.96 in local taxes per student, whereas. Carthage would
raise only $282.18. Under a strict application of the wealth-free formula of
distribution both Carthage and Albany would receive equal expenditures per
student. Albany would receive less than before, because the average valuation
twr student in New York is less than Albany's valuation. Carthage on the otherhand with a lower than average valuation per student would receive more than
before. If, for example, the average valuation were 840,000 in New York and
educational funds were raised by a uniform State property tax of $.02 then a
student in Albany would receive only $800 from the property tax revenues.
Here, therefore, Albany is receiving less money for the same tax effort.

An analysis of the effect on the central cities of the 37 largest metropolitanareas of providing essentially equal expenditures for all children financed from
a broad based statewide tax system of proportional rather than progressive rates
has shown that nearly twice as many central cities would receive lower expendi-
tures from the States than they presently receive under existing revenue struc-
tures. CoincidentallY, in three quarters of the cities in thrse metropolitan areas.
school taxes would rise. For example, in Indianapolis, the tux rate would go from
2.4 to 2.8 while per pupil expenditures would drop from $415 to $377: in Denver.
the tax rate would increase from 3.3 to 4.3 as expenditures declined from $667 to
$507. If, however, the cities were allowed to keep the additional revenue raised by
the higher tax rates. the effect would be significant. In four-fifths of the cases in
the largest 37 metropolitan areas, these higher tax rates would have provided
the city with more revenue than they will receive under a State distribution
system."

Thus. although many cities are losing in assessed value as industry and the
wealthy escape to the suburbs, they still are relatively wealthy in terms of
assessed value and would be financially prejudiced by a system that provided
equal educational expenditures per pupil." The advantages that many cities have

0" See Berke and Callahan. op. cit. supra note nt 55.
Robert Iteisehauer. a Brookings Institution property tax expert. has said "It is an

Were/ling hypothesis that central cities are poor. Relative to new growth. of course. pities
are &Mining. But In very few pities 1s absolute wealth declining. it Is probably going lip
siightly !n most cities. Cities have rent problems. but niaybe its not their decal base, hat
flock exemodve needs." Quoted In ?dyers, *Second Thoughts on the Serrano Case", 5 City 50.
do (19711. A study by the Plelochmann Commission in New York reveals that virtually
every oionide eity in New York state rails above the statewide median in wealth as measured
by property vane per pupil. ht. nt 40. The poor areas. In terms of taxable wealth. are In the
rural arena. See Press Summary. Pleisehmann Commission . 0 (January 30, 1072),

"Press feummn ry. op. eft. supra note at 5
"See Berke and Callahan, op. eft. supra note at 05-71. The authors of this analysis

motioned: The foregoing MN expenditure analysis should. we believe, he seen as a
warning to those who uncritically hailed the new cases and proposals that call for State
esstitemien of educational costs by proportional taxes and a reduction of expendituredi.niritles." tit. at 71." It should be noted, however. avert from any effect the wealth free formula has on the
nhoointe nmonnt of funds nitoted the cities. the pities have something to gain beeluse fuseof such a formula won'd redttee the large differentials in Pane:110W expenditures betweenthe pities and nearby suburbs. Competition with wealthy suburban areas for betterteachers has been an important source of the cities' high costs for education. Mee lump,up. pit. supra note nt 41.,
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over the average district in assessed valuation. however. is overshadowed
special urban problems that have been taken many city schools beyond the crisi,
stage and on to the verge of financial collapse.

1. Added Educational Costs of Cities.
Higher than average costs strain the budgets of the city schools. Higher teacher

salaries, the hrgest budget item." are caused by a stable and mature teaching
staff at the top of the salary schedule and aggressive teacher union acitvity.
For example, Detroit offered a beginning teacher salary in 1968-69 of $7.500. The
average for 35 surrounding suburban district was $6,W22." Big cities also usually
pay higher wages to nonprofessional workers.

Urban school districts mast pay high prices for land acquisition. Urban hind
is scarce and therefore expensive; in the outlying areas. less expensive undevel-
oped land can often be found. 'In 1967 Detroit paid an average price per acre for
school sites in excess of $100.000; surrounding suburban districts only paid
approximately $6.000 per acre." In the twenty-five largest cities aver:1g? land
costs per acre am $638.000 in their contiguous suburbs, $3.500." City school
districts also have higher insurance rates. vandalism costs, and maintenance (.0
Por the older school buildings.'

2. Special Educational Problems of the Cities.
Equal per pupil distribu :tion of education funds. therefore. would 1.e inequitable

for the cities because it does not take account of higher urban costs. Nor does
take account of the special problems of educating the large number of disad-
vantaged minority and low-income children found in the cities. James Kelly. a
specialist in public education. has said of such children "Their verbal skills may
be severely limited : their motivation to do school work may be inadequate: their
attitudes may be inappropriate to the traditional classroom context.' That
extra needs require additional expenditures was noted by the court in Robinson v,
Cahill: It is now recognized that children from lower socio-economic level homes
require more educational attention if they are to progress normally through
school. When the additional compensatory (ducat-inn is provided. it results in
substantially higher costs." (Emphasis in original.) ""

Large populations of minorities and poor are found in the central cities. In the
37 largest metropolitan areas. central cities avenge more than 20 percent black
population. while outlying areas have approximately 5 percent." The percentage
of black students in the schools is eonsiderably higher than in the general popula-
tion in the cities due to the higher proportion of white students in noulmblie
schools and because of larger proportions of nonwhite families with children is
core cities.'" Approximately half the black school children in the country are
enrolled in the Nation's 100 largest systems!'" located primarily in the cities. In
the five Southwestern States of Arizona. Texas. Colorado. California and New
Mexico. 80 percent of the Mexican Americans lived in cities. in 1960:"2 Thus.
most Mexican American children also probably are enrolled in city school s;s stem-,

3. Higher Noneducational Costs of Hoc Cities.
A strict application of a wealth free formula that provides equal per pupil

expenditures also fails to t'uke account of the additional noneducational services
that cities must support from their property tax revenues. "Municipal over-
laden" is the term used to express the cities' greater needs for general public

xo A typical public school district spends appmxituntely twothirds of its annual budget
on teachers' salaries. See Rehoettle. op. cit. supra note at 1359.

" See Report of the Commissioner's Ad Hoe Group on School Finance, Department or
Health. Education. and Welfare. Equal Educational Opportunity Bearings, pt. 109-3 at
8372 (1371). See also Berke and Callahan op. cit. supra note at 52.

3r. Report of the Commissioner's Ad Hoc Group on School Finance op. cit. supra note
at $372.

Pn See also Testitnohy of Dr. Mark Shedd. Equal Educational Opportunity hlenrin"s,
pt. 111A at 0409-0013.

J. Kelly. "Judleinl Reform of Edueational Finance". Equal Educational OpportunPo
Hearings at MIR (1071).

3'4 Robinson v. Cahill op. cit. supra note at 52.
Rerke and Callahan. op. cit. supra note at 51.,

In^ Dud.
Mt Washington Post. Nor. 25.1971:
SO APP U.S. Department of Commerce. Bureau of Census. We The Mexican 4 mertrans

(Nosotros Los Mexico Atnericanos) 0 (1970).
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services such as health, public safety. sanitation, public works. transortation,
public welfare. public housing. and recreation:" Jew to municipal twerburden,
cities only devote approximately 39 percent of their budgets to their mdtoods. as
compared to more than 50 percent by the suburbs.' While central cities in the
largest metmolitan areas average $600 per capita in total local public expendi-
tures for all services. (outside central city areas in those met/wont:1u areas total
expenditures average only $419 per person'"

The financial disadvantage imposed on the cities by municipal overburden is
illustrated by several specific. examples. A study 'if Itetroit and its 19 suburbs
showed that when all calls on local property taxes are taken MN consideration,
Detroit has the highest local tax rate: Detroit's tax rate for schools alone.how-
ever. is at the bottom of the list. III Baltimore. me-third of the total local budget
goes for schools, while Baltimore County call devote 50 percent of its local budget
for schools. In Boston, schools get 23 percent of the total budget, while ill the
neighboring suburb of Lexington. the figure is 81 percent?"

. Adjusting for the Needs of the Cities.
The school finance decisions, however, do not require a system of school nuance

that will be disadvantageous to the cities. What is proscribe., is the dist. i:ditioo.
of educational resources on the basis of distriet wealth. The States could employ
wealth free formula that take account of the higher costs fn the city, the iteial for
greater funds to educate the disadvantaged, anal the prol lem of municipal over-
burden. If the State formula distributed education funds on the basis of a set
amount per pupil, it could weigh the calculation of the number of pupils to
compensate for higher costs and greater needs ill the cities. If it were deter-
mined. for instance. that cities must pay 25 percent more than the statewide
average for educational goods and services, then each child ill the city would
count as 1.25 in the calculation of the total number of pupils. Edueational need
could be measured in a variety of ways including the number of children
receiving AFDC, a program of aid for poor dependent children. or number
of children testing below a certain score on a statewide achievement test. Each
p:;pil receiving AFDC or scoring below a certain score could he mooted as i in
determining the total nundwr of pupils on which aid may be calculated."'

The cities would receive additional funds under either of the above measures
of needs. A study of New York State shows that when AFDC is used to deter-
mine need, cities have more than three times the proportion of pupils needing
more extensive services, and that when need is determined by test scores, the
cities have more than twice as ninny disadvantaged children as tonicitydistricts.'

'raking municipal overload into amount would probably involve a more complex
formula. One manner of compensating cities would be to make contiguous areas;
that use municipal services pay a share of their costs.'" If the State's new wealth
free system involves a statewide property tax, ntunieipal overburden could be

3" 5,, r.S. Commission on Chit Rights Rueful Isolation in the Pupils fiehools, 26-27(1967) : ". . . f Clities spend a third more per capita for welfare and two times more perespita for public safety tluel suburbs. while suburbs spend more than half again as much
her capita for ednention. Saluirloo spend nearly table the proportion of their total budget
neon education as the tithes. greater competition for ton dollars In cities seriously
weakens their capacity to support education. Even though school revenues are derived fromproperty his levies, which in theory lire often independent of other principal taxes, cityschool authorities tnust take this greater competition into amount in their proposalsfor revenue inereases.

114 nerke end Callahan. op. eft. supra note at 54.
1037d. at 53.
RP Myers. out. eft. supra note at 40. See Berke and Callahan op. eft. supra note at 54 fora Table comparing the :17 largest metropolitan areas with their central (dries in regard tordttrat loth eXpenflitUrP/1 no a percent of total expenditures for the ''ears 10 ;7 and 1970, Thetable shows that a consistently higher percentage of the central cities midgets nes fornoneditentionnl espenditures. See Moo Dimond. "Serrano : A Victory of Sorts for Ethics,

Nor Neeessarily for I:filtration". 2 Yale Rev, of Law and Soc. Action 1811. 185 (1971).
3171n Robinson v. COM. op. eft. supra note at 45 and 46. the Court discussed n recentlyenacted New Jersey school finanee law, the 'Bateman Act, which took account of educational

needs by assigning AFDC children an additional .75 units in determining the number ofchildren for the school district. Although the court approved of taking need% into account.it found the tintemnn Act inadequate in other respects.
"4 Berke and Callahan, op. eft. supra note at af. In the study disadvantaged childreninehided those scoring at least two grade levels behind the state norm.In Bradley v. The Belford Board of the Cflo of Richmond C.A. No. 3353 (RM. Vir,1972) the court ordered the consolidation of Riehmond and its to mnicotti,s enmitiesand noted the manner in which communities bordering on cities benefit from their services.Id. at 260-61 (mimeographed opinion),
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recognized 1,3 imposing on the cities a lower than average tax rate for educational
revenue."

Two prestigious commissions on school financethe President's Commission
on School Finance and the Fieischmann Commission in New Yorkrecently
issued reports recognizing the special financial problems of the cities and recom-
mending that differences in costs and needs be included in any new distribution
formulas."
B. Impact on the Suburbs and Rural Areas

Wealthy suburban areas might suffer under a wealth free formula that pro-
vided equal expenditures for all students. Because of the high assessed property
values in these areas, they raise substantial revenues at relatively low tax
rates. Under a system where district wealth is not the determinant of educa-
tional expenditures, the suburban areas lose their former advantage. In this
respect, a wealth free school finance formula would affect wealthy suburban
areas in the same manner as cities with high assessed property values. As we
have shown, such cities would receive less educational dollars despite a higher
tax rate. Rural areas, on the other hand, have relatively low property values."
Consequently, they undoubtedly will receive more educational funds under a
wealth free system of school finance.

Reducing educational expenditures where they now are high presents obvious
political problems. Districts currently spending substantial sums on education
would oppose any formula that reduced their expenditures at the same time
increasing their taxes. One way to avoid this problem is by stbstantially increas-
ing overall State spending for education. This was the approach of the Fieisch-
mann Commission in New York which recommended a substantial increase in
overall educational expenditures and a I've-year "phasing in" period in which
the spending to the poorer districts is leveled upward to that of the wealthier
districts.
C. Impact on Minority Group Children and the Poor

The impPmtion for minority group children of the strict application of a wealth
free formula of distribution 144 problematic. Minority group children live primarily
in majority group districts." The fate of either majority or minority group liv-
ing within the same district is dependent upon the district's characteristics
whether it is urban, rural or xealtIty.Since, however, most minority group chil-
dren reside in cities," implementation of a strict wealth free system will dis-
advantage them to the same extent as the cities where they live." For minority
group children residing in rural areas. however, the results will be beneficial.

The implications of a wealth free system for the poor also are dependent upon
the characteristics of their particular districts. The large concentrations of
urban poor would receive lesser amounts for education. On the other hand, those
living in the rural areas would gain.

3:"See Coons. Chine A Sugarninn, Prirote Wealth and Public Education 232-242 (1970).
for n more thorough discussion of how n distribution formula can tithe into account
municipal overburden. particularly under the power equalizing model of distribution.

22n On March 0. 1972, the President's Commission on School Finance issued its Final
Report, a product of two years work and thirty-two volumes of studies. The Report
discussed the acute problems of school Annnee faced by the cities. In this regard the
Commission made the following recommendations: ". . , that State budgetary and
animation criteria Include differentials based on educational need, such ns the Increased
posts of educating the inmate:lopedand disadvantaged, and on variations In edam' tionnl
pogo within various pnrtn of the State." Finn! Report of the President's Commission on
Sellool Finance. "Schools. People, Money" 30 (1972). "The Commission recommends
the initiation by the Federal Government of an Urban Education Assistnnee Program
designed to provide emergency financial aid on a mntehing basis over a period of at lin.st
5 years. to help large central city public and nonpublic felinnb; . . . Id. nt 44.

(in January 10. 1972. the New York State Commission on the Quality. Cost. and Finnic
Ing of Elementary and Secondary Eduention (the Fieischmann Commission) released ',he
'first of three chanters of its Report. Asa general principle of support distribution. ;be
Commission set forth the following proposition: equal slims of money should he mode
available pm each student, unless n valid educational reason is found for spending some
Mitering amount. The Commission. however, recommended that the distribution formula
be weighted to provide additional funds for children having demonstrable learning prob.
lems. Press Summary. New York State Commission on the Quality, Cost, and Financing of
Elemental,* amid Secondary llilitea thin nt 4 (Tune 30. 1972).

222 Berke and Callahan, op. cit., supra note at 61; Berke and Kelly, op. cit. supra note
nt 10.

20 See note supra,
" See note supra.
'Set. ni.n Kira and "Serrano in the Political Arena ". 2 Yale Rev. of Law and

Social Action 143,145-40 (1971).,
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D. Alternatire Systems of School Financing.
We have described the effects on various groups c' T'ileiren of the implementa-

tion of a wealth free system which allots equal expenditures for all children
throughout the State. The school finance court decisions, however, do not mandate
such a system. The proscribe the use of district wealth as a determinant of
education expenditures. The particular choice of a u ealth free system of school
finance is left to the legislature ,.

The range of possible wealth free systems is broad. We will describe five of the
basic models. Modifications and various combinations of these models form nu-
merous other models.

The first model is the abolition of local school districts and placement of all
school administration and financing on a statewide basis. Another approach is
for the State to raise all funds and distribute them to the local school districts for
administration.' A third alternative is for the State to reorganize existing dis-
tricts to create new districts with equal tax bases."

Another approach, called percentage equalizing, compensates for difference in
local revenue capacity by Matching locally raised funds with State funds in a
ratio inversely related to district wealth.' This method is similar to the widel:,
used foundation plans that attempt to reduce local financing discrepancies with
equalizing State grants. It provides, however, local districts with financial incen-
tive and full equalization at any level of spending.

Finally, there is the system proposed by Coons. Chine, and Sugarman, of district
power equalizinga system that allows differential expenditures among school
districts, while removing the effect of differential tax bases on the expenditures."

Under district power equsdizing the State would determine how much each
district will be permitted per pupil for each level of tax effort. Districts making
the effort but not raising toe amount would be supplemented by the State. Dis-
tricts raising over the set asoci it would give their excess to the State.

This method is illustrated u. he following chart
Pert f gamic

Local tax rate: per pupil expenditure
10 million $500
11 million 550
12 million 600
20 million 1,950
30 million 1,500

The educational expenditures permitted a particular district is a function of
the chosen local tax rate, not the district wealth. Consequently, if two districts,
whatever their relative wealth established property taxes at the same rate, they
would receive equal per-pupil revenues from the State."

The different alternatives have various attributes and deficieneie3.
Abolition of local s,,nool districts and placement of all school administration

and financing on a statewide basis runs counter to the American preference and
tradition for local decision-making and administration in the area of education."
The alternative of reorganizing existing districts to create new districts with
relatively equal tax bases has the virtue of preserving the traditional method of
school finance minus its source of financial inequalities.' There are several dif-
ficult problems with this approach, however. For one thing it may require
monstrous gerrymandering that would in many instances create geographic en-
tities virtually impossible to administer. For another thing. changes in income
distribution would ahnost certainly require periodic redistricting." Furthermore,

3/6 S e , e.g., Berke and Kelly, op. d, supra note at : Comment. "The Evolution of
Enna! Protections Education, Municipal Services. and Wealth", op. cit. supra irte at
192-194.

'27 See, e.g., Final Report. The President's Commission on School Finance, School*, People,
and Money 31-32 (1972),

"See e.g., Comment "The Evolution of Equal Protec' ^ r Education, Municipal Services,
and Wealth", op, cit, supra note at 187 ;, See also Coon die and Sugarman. op. cit. supra
note at 316.

**See Koons, Chine and Fingarman, Private Wealth and Public Education ch. 6 (1070).
4%) gee Canna. Chine and Sugarman, op. eft, supra note at 319 -320
ot Coons. Chine and Sugarman, Private Wealth and PuWfc Edueation 14-20 (1070)," See Selmettle. "The Equal Proteetibn Clause in Public Education", 71 Col. L. Rev.

1355 nt 1411 where the author stiggeqs that In the area of SI e h eel finance inequality, courts
should limit their Intrusion to requiring a rational distribution of tnx base resource' for
district'. Sueli neliou would also have the effect of removing financial dlsimrities between
districts In providing other municipal gPrvlepx.

338 Final Report. President's Comm ist ion on School Finance, op. cit. supra note at 31, 32.
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this model would permit wide variation in educational expenditures per child
depending at the whim of the child's parents and district neighborsthe rate at
which they choose to tax themselves.

A problem with the percentage equalizing model is that in practice the States
that have employed it have imposed restraints that substantially reduce the
theoretical equalizing effects.' Furthermore, percentage equalizing, like district
reorganization, would permit wide variations in educational expenditures for
children depending on the tax rate chosen by the district.

"Power equalizing" theoretically has the virtue of allowing local districts to
choose various levels of educational expenditures according to their relative
interest in eduention. It would he very 'Mien however. to devise a formula
to measure true tax effort.335 Furthermore as wi previous two models, under
"power equalizing" children could receive widely u. .rgent educational resources.

The full state tmding mokiei would likely provide a more even distribution of
educational experklitures, although the particular formula chosen could provide
for nonwealth based differentials such as needs and costs (as could all the other
models). Under this model funding would be on the state level : education::1 policy
making, however, could be left to the localities. The fuli State funding approaeh
etas recently recommended by the President. Commission on sellool Ficance
and the Fleischman!' Commission in New York State.'

Whatever approaches the various states adopt in devising wealth free systems
of school finance, we eau be sure that legislatures throughout the Nation will be
grappling with the issue for some time to come. The commentators and lawyers
involved in the cases already have begun to prognosticate about the likely leg-
islative responses. Sara Carey of the Lawyers' Committee for Civil Rights Under

mullet's "State legislatures don't move often. When they do. unless we are
careful, we can be locked into a formula we don't like for over a decade."' Joel
Berke and John Callahan fear "that the direction that change may take in the
pogt-Perrano period will be that of providing essentially equal expenditures for
all children financed from a broad based statewide tax system of proportional
rather than progressive rates." 3"

et ens. Chine. and Sugarman, predict that most legislatures %%ill cooperate
with a judicial decree ordering a wealth free system of finance. "The blessings
of Serrano are too obvious and the risks too remote."' They also suggest the
possibility of a favorable Supreme Court decision on school finance touching off
*an evplaqinn of creativity in the structure of education."'

Paul Dimond, an 8ttt,"tley at the Harvard Center for Law and Education. does
not share this optima in. Rather than act as laboratories of democracy h. expert-

au Some of the emmlizing restraints imposed nre enumerated in Weiss. F;rixtina Dis-
t ;rifles in Public School Finance and Proposals for Reform (Fed. Reserve Bank of Boston,
he welt Rep. No. 41. 1970). cited at Comment The Evolution of Equal Protection tEducation, Municipal Services, and Wealth" op. etc supra note at 1,17, ISS.

136 Sugarman stated, "I would be the first to agree that while it is quite easy to suggest
that wealth should be eliminated as a basis for supporting sehools, as a practical matter
determining what equal effort really Is is very cemplex indeed." Quoted in Meyer. "Second
Thoughts on Meaning of Serrano." op. cit. Rapti note at 41.ept The President's Commission concluded "The Commission recommends that the state
governments assume responsibility for financing substantially all of the nonFederal out-lays for public elementary and secondary intimation. with loenl supplements permitted upto a level not to exceed 10 percent of the state allocation." Final Report op. cit. supra note
at ail,

The local supplement feature reentomended by the Commission would reserve to the
loealitles some power to determine expenditures nn the hnsis of wealth. This is the very
eltarorteristie of the present system of sehool finanee that is proseribeil by the Serrano
llue of derision. Nell McElroy, Chairman of the Commission, said that this loral payment
might tail to meet (pirt requirements. Workington Post, March 7. 1972. at 1, Col. 1.The only way that It could pass mitioer under gerrano would he on the basis that the10 -ereent option was so small that the system remains stibstantially wenIth-free.

The New York State Commision on the entality. Cost, and Finaneine of Elementary
and Seeentlary tincation (the Fleittehmann Commission) called for full state finnneing

tiohlie elementary rand gerondory ednertIon in order to assrre that each student is
provhied equal edurntIonal opportenitv and that the quality of his edneation does notoepota upon the property ;allies the nr-it where he !martens to live. The 1g member
Commission said that its position on centralizing the funding of the schools "is not 'neon-
nistent with the Commission's desire to etrenethen loeal control over many educatonalmatters , . (for) it is clearly possible to have centralized financing and decentralized
petit making " Press Summary on. ell. Rutin., note

at 41
7 ()noted in Meyer, "Second Thoughts on the Meaning of Serrano" op. cit. eupra note

R's Berke and Callahan. op. nit. anonn note nt 00
an;, coons et al "A First Anpralgal of Serrano." on. eft. +Nora nt 11g,
tin Coons et al, "Edurritional Onnortunitt , A Workable Constitutional Test For StateFinanrial Stritetures." op, cit. tenonn note at 420
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vaenting with various creative models of school finance, Mr. Dimond says it is
"more likely that the state's dirve for unifority will as usual triumph, and all
the states with no good reason will jump for the same remedy." 3"

VI. SOME POSSIBLE RAMIFICATIO NS OF EDUCATIONAL FINANCE REFORM

di. On Land ( xc
Adoption of wealth free systems school finance is sure to have extensive

impact in the area of education. Though less obvious, impact would also be wide-
spread in other areas of American life. Its adoption would remove an important
economic obstacle to location of low-and-moderate income housing in the suburbs.
Suburban residents would no longer be able to fight such housing on the grounds
that it would bankrupt the municipality because the cost of ducating the children
who would live in such housing would far exceed the property tax income derived
from that housing. Removal of the "respectable" economic justification hopefully
would provide the Impetus to open up the suburbs to all economic classes.'

A related land use problem that would be affected by the adoption of a wealth
free system of school finance is the wooing of commercial and industrial enter-
prise from the cities by suburban communities to gain taxable property.. Such
action currently has the effect of putting jobs out of reach of the urban resi-
dents who so desperately need them and dotting esthetically pleasing landscapes
with offices and factory buildings.

Educational finance reform also could have the effect, of decreasing rural migra,
that to the cities. Many people Iho prefer to live in the rural areas feel that
inadequate and underfinanced schools in rural areas elleat their children of
educational opportunities.
B. On School District Organization

Cotninunity control proponents might find support in the adoption of a wealth
free system because poor communities would no longer need to expand the
level of educational expenditures by combining with rice. r areas into a single
district. One commentator has said "[i]f fragmentation no longer means dim-
inution of fiscal capacity, the community control movement has become economi-
cally credible. It is now difficult to justify the independence of a middle class
suburb while rejecting community demands it: the inner city."'"

The extent to which the school finance cases wili impede or stimulate the
consolidation of school districts depends upon the financing scheme adopted. A
financing scheme that provides aid independent of local tax effort or local tax
base might stimulate rich districts that are inefficiently small from an adminis-
trative point of view to consolidate with other districts. By remaining small,
these districts have managed to provide ample funds for education at a low
ttx rate. They have resisted any programs that would increase their educa-
tional costssuch as public housing projects or consolidation with areas with
low tax bases. Once a district's tax base is removed as the determinant of its
educational expenditure, rich districts might be less opposed to consolidating
with other districts if this results in a more efficient educational system.

On the other hand. a wealth free system of school finance will remove the
incentive for poor districts to consolidate with richer ones to obtain a large
joint tax base. It has been noted that

[Serrano] closes out the long movement for district consolidation by
subsuming its rationale. If tax bases in a decentralized system must be
effectively equivalent through power equalizing, there is no point in amal-
gamating districts beyond the point of increasing educational efficiency.
Currently district gigantism is receiving low grades in this respect. . . If
fragmentation no longer means diminution of fiscal capacity . prima
facie [Serrano] will make metropolitan integration plans more difficult."

But, as we have noted, not all the proposed methods of equalizing school
finance operate within the present system of school districts; not all seek to
equalize aid within the present framework. Some proposals call for reorganiz-
ing school districts so as to equalize their tax bases. This would provide school

MI P. Dimond. "Serrano > A Victory of Sorts For Ethnics, Not Necessarily For Educa-
tion." 2 Vole Rev. of Law and Social Action 1. nt 137 (1071).

42 Introduction. "Who Pays for Tomorrow's Schools The Emerging Issues of School
Finance J.:finalisation° 2 Yale 1:ev. of Low anti Social Action 109 119711.

enons, Clone and Sugarman, "A First Appraisal of Serrano", op. cit. supra note at
12 n. 54.

114 Coons, Clone and Sugarman, "A First Appraisal of Serrano", 2 Yale Rev. of Law and
Soc. Action 111, 121 n. 54 (1071).:



districts with equal capacity to raise educational dollars. Some of the revolt
school finance cases recognize district reorganization or consolidation as a
possible and feasible solution to inequities in school financing.

For example, in Rodriguez v. San Antonio Independent School District "6 as
an alternative to ordering. that the State restructure its educational finance
system to assure that funds are distributed without regard to a district's wealth
the plaintiffs requested that the court order "tile defendant k:ellool district~ in
Bexar County be abolished and that the county School Trust:es establish new
boundary lines for school districts or districts of approximately equal taxable
property per child." S.

Similarly. in Robinson v. Cahill,": the plaintiffs requested that the court order
the defendants "to change the boundary lines of time districts in a way that will
equalize the amount of tax base per student.. . ."'"

The authority of the courts to order school district consolidation has been an
issue in school desegration cases. Most recently, in Bradley v, The School Board
of the City of Richmond, Virginia et u/,3" Richmond and its two contigions coun-
ties of Ilenrico and Chesterfield were ordered to adopt a metropolitan student
assignment plan that would consolidate eity and county school systems in order
to achieve racial integration in the schools of the three political subdivisions.
The court's reasoning in support of its order might well be equally applicable to
cases where consolidation is requested to remedy financial disparities. The court
regarded consolidation as the only feasible solution and said:

"At present the disparities are so great that the only remedy promising
immediate success not to speak of stable solutimsinvolves crossing these
Icountyl lines." '''''

Referring to other cases in which school consolidation was required or the
creation of separate districts was prohibited in school desegregation eases,"
the court concluded there was ample precedent to support its order and said:,

The equal protection clause has required far greater inroads on local gov-
ernment structure than the relief sought here, which is attainable without
deviating from state statutory forms. Compare Reynolds v. Since. 377 V.S.
:i3.3 (1961)': Gnnillion v. Lightfoot, 36-I U.S. 3:W (1960) :- Serrano v. Priest.
40 U.S. L. W. 2123 (Calif. Sup. Ct. Aug. 30. 1971.... In any case, if political
boundaries amount to insuperable obstaries to desegregation because of
structural reasons, such obstacles are self imposed. °=.

School district conolidation also has been an issue in the Detroit school
segregation case. Bratiley v., Milliken ',where the court concluded that de jurc
segregation existed in the Detroit schools. The court emphasized that the
obligations imposed by the Fourteenth Amendment fall upon the State:'"' that
Michigan's central educational administrators have extensive p(rxers over the
State's educational system, including that of school district reorganization. and
that State law provides mechanisms for annexation and consolidation of school
districts. Although the court did not order a merger of school districts. it
indicated that such a device would be considered in drawing. up ids final order,

Accordingly, the ordering of school dictriet consolidation or redistrieting as
a means of equalizing educational expeadltures would be within the authority
of a entire' and, without question, vital!, the authority of a State legislature.
Were a court to seek to equalize. through consolidation, the ability of school
districts to raise funds. it would be important for the court to recognize the other
demands on a district's tax base besides funds for education. As we MVP :.hown.
"municipal overburden" plaees great strah.s on the revenues raised by cities.

Ur' F.A. No. 1180175-5A (W.D. Tex. 1971).
344 See nppendix F.
NT No. L-18704-117 (Super. Ct. N.J. 1071).,
"'See Appendix F.
IP F.A. No. 3353 (F.D. Yin 1972).
le^ M. nt AO (mimeographed opinion).
sin M. nt 67-81.,
s'a M. nt 64.
Ma V. A. No. 95257 (1 D. Minh. 1971).
SA4 are Also note *Apra.
:'15 RN, SChoottle. op. cif. supra note nt 1411: "Tile .shame by which trrt 1.:11PII nrearbitrarily pnreeled out among different municipal jiiisdietions. while perlinps nerevsaryin in earlier era when recordn And ditto were not Available. presently has nn reavonnblelastinentien. , . Tn this reipeet. the present inenunlitien urn Analogous to the tinetin:

distribution. of voting power that preceded Raker v. Carr."
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In order to insure that districts have eqaul capacity to raise funds for education,
the size of the district's tax base must be adjusted to insure that other unequal
demands are taken into account." Thus, a system designed to eliminate fiscal
disparities between districts would not necessarily result in uniform tax bases;
the tax bases would have to be adjusted to provide adequate funds to meet each
district's particular needs.

Tn. TIER SCHOOL FINANCE CASES:, RELATED PROltLERS

A. The Property Tax
A frequent misinterpretation of the school finance cases is that they invalidate

the use of the local property tax as a source of revenue for educational finance.
The focus of the cases, however, is on unequal educational expenditures; property
taxes are important to the decisions only as they relate to unequal expenditures.'
The school finance cases permit continued reliance on the property tax so lo;ig as
the distribution of revenues collected are free of any wealth criteria.

Nevertheless, the school finance cases may provide an important impetus for
property tax reform. These cases highlight the extensive use or property taxes
and they make a dramatic and reasoned appeal for the removal of financial
inequities in school finance. Further pursuit of dragons of inequity will lead
to the lair of the property tax.

Property taxes are the principal local source of revenue for all local govern-
ment, not just schools." Nationwide it produces $33 billion in tax revenues."
9:i percent of all education tax revenue comes from the property tax$17.4
billion, out of a total of $18.4 billion." Although two-thirds of the states require
that property be assessed at its full value, according to 1962 data, locally agsessed
real property averaged less than 30 percent of market value" Even more dis-
parate are toe huge variations between and within assessment districts.'

The property tax has three major deficiencies as a source of local school sup-
port. First, it is a poor measure of ability to pay since today wealth is meas-

174 see Se !Mettle. ibid.: '"rhougb education accounts for the mnjor expenditures of localgovernments, there is no justification once the focus has been shifted from education
to &cal disparitiesfor restricting the requirement of n rational distribution of tax base toschool districts. Other maidistributions nre equally significant and equally offensive."
see also Robinson v. calat, op. cit. supra note n 66: "Even if districts were better equalisedby guaranteed valuations. the guarantees do not take into consideration 'municipal andcounty overload'. , , Poor districts have other competing needs for local revenue."

;74 In Serrano the court upheld the plaintiff parents' cause of action which in addition
to ineorporating the children's claim, also alleged thnt under the current financing schemethey are required to pay a higher rate than taxpayers In many other districts in orderto secure for their children the same Sr lesser educational opportunities. The court upheldthis second claim on the bask that it seeks to prevent public officers from acting undernu allegedly void law and "if the law is unconstitutional, then county officials
may be enjoined from spending their time carrying out its provisions." (citations omitted,
Serrano v. Priest op. cit. supra note at 621 Therefore, the parents injunctive claim againstpublie officials apparently depends on a favorable holding in regard to the children'sclaim of differential educational expenditures based on wealth. The court does not holdthat the system of collection and administration of the property tax is itself Invalid.ortiter, the court's statement in the second line of Its opinion also shows that dis.
eliminatory expenditures. not property taxes, were the evil proscribed by the court. "Wehave determined that this function scheme invidiously discriminates against the poorbemuse It makes the quality of a child's education a function of the wealth of his parentsand neighbors." Jd. nt 604

It should be noted that the parents cause of action, complaining of higher propertytaxes, if made independent of the children's claim for equal expenditures, would not fall'tinier the fundamental interest doctrine used by the court In reaching its decision.In ffoititts v. Shofstall op. cit. supra note nt 5. 6 the court apparently upholds thetaxpayers' claim. Although the court's reasoning and holding is unclear on this issue,It seems to follow Serrano in linking taxation with expenditures in a way that does notrequire the elimination of the property tax.
31'. J. Kelly, Equal Educational Opportunity Hearings, pt. 160-1 at 7470.
24 5. Carey, Id, pt, 1613 at 6573.
a4, Final Report. Pres. Comm'n on School Finance, op. cit. supra note at 27.am Statement of J. Kelly, Equal Educational Opportunity Hearings, pt. 160-1 nt 7470.a." For instance. this Report found that In Texas assessments are generally higher inpredominately Mexican American districts than in primarily Anglo school districts. Everyreal dollar's worth of property in districts 50 percent or more Chicano, for example, isvalued nt about 38 cents. In districts 20 to 80 percent Mexican American the same dollar'sworth of property is valued at 28 cents. Report at 87. "The 1962 Census of Governmegtsdisclosed that In over twothirds of the assessment units studied the top quarter of parcelsPi assessment ratio were assessed on the average nt more than twice the ratio for the lowestquarter.," J. Kelly, Equal Educational Opportunity Hearings, pt. 100 -I, at 7470.
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tired in terms more than the amount of real estate a person may own?' Second
it is regressivefamilies in the lower income brackets ',ay a larger percentage in
property taxes than do those in higher brackets?" Thirdly, improper administra-
tion of the property tax in most states hits resulted in a host of further inequi-
ties?" Another problem with property tax administration is the tendency of
many assessors to allow the ratio of assessed values to full market values to
decline?" thu., reducing the capacity of the school district to tax local funds. For
example, according to one estimate, the assessment ratio in the city of Detroit
declined from 90 percent in 1930 to about 50 percent in 1960.'17 A final problem is
the unequal distribution of tax exempt property. such as Federal government
property and that of church and charitable organizations?" These problems of
property tax administration recently were summarized:-

Highly unsatisfactory administration of the property tax, including failure
to use modern appraisal methods or reassess at frequent intervals, has
resulted in gross inequity in relative tax burden. Local governments "need
to improve local property tax administration to remove the haphazard way
in which the tax applies to properties of equal values." Critics have claimed.
for example. that proper assessment of big business could reduce local prop
erty taxes on residences and small businesses by 25% while still increasing
local property tax revenues. "All of which is to say that property value as
a measure of wealth for purposes of equalization has all of the problems
inherent in the property tax itself."'"

Property tax reform is sorely needed. The Federal and State governments are
showing interest as taxpayers across the country register their disapproval by
refusing to support property-tax financed municipal and educational programs!'"
In the meantime property tax reform in being pressed in the courts.

In Ras:41mm v. Luckett,w1 the Kentucky Court of Appeals (the State's highest
court) held that the land assessment practices were in violation of the State laws
and constitution. Plaintiff, taxpayers, parents of school children, and students.
sought a declaratory judgment and injunctive relief against tax officials. The
court upheld their right to sue on the basis that "a justiciable controversy is
presented" and "(Mere are no other adequate remedies which may be invoked
by these plaintiffs.' The court noted that in the different taxing districts real
estate and tangible personal property were assessed at percentages ranging from
30 to 121/2 percent of value and that the statewide median real estate assessment
ratio was approximately 27 percent. The problem with the system was said by the
court to be that it made for disparities in the tax burden upon taxpayers in
different counties and taxing districts, and that it produced extreme fund raising
difficulties for taxing authorities whose maximum tax rates were limited. More
_igniticant to the court was the fact that the current method of assessment was
in violation of a provision of the Kentucky Constitution and implementing stat,
utes requiring assessment at 100 percent of fair cash value. The court rejected
as "appalling" the defendant's argument that the constitutional provision was

8" "When we were a Nation largely of farmers and home owners, real estate comprised
the hulk of the wealth and offered a valid basis fur taxation. Wealth could reasonably be
measured by holdings of real estate.

"But the growth of manufacturing and other industries, the relative deeline in the
importance of agriculture the migrations to cities and to suburbia have created enormous
imbalances in this traditional system. Real estate is no longer the fundamental measure
of the ability of people to pay fur government services or of their need for them." Id. at
and 29. See also Comment, "The Evolution of Equal Protection: Education, Municipal
Services, and Wealth" op. cit. supra note at 111.

314 D. Netter. Economics of the Property Tax. at 46 (1906) ; J. Burkbead, State and
Local Taxes For Public Education 24 (19631 ; This Report at 47, 45.

34 D. Netxer, op. sit. supra nut at 173 Advisory Commission on Intergovernmental Rela-
tions. State Aid to Local Government 35 (1969),

a" MK
ir Ibid.
3'48. Carey, Equal Educational Opportunity licarinps, pt. 1611, at 6575. Many of the

Nation's cities which arc suffering the greatest fiscal decline have 30-50 percent of their
property exempt. Id. 6875 n. 1. See also testimony of Ralph Nader, Equal Educational
Opportunities Hearings, pt. 16B at 6768 where he cited a series of specific examples of
powerful corporations extracting local property tax concessions and went on to state.
The pattern continues across the country. bar files are filled, Mr. Chairman, with

examples and documentation of this explicit means of corporate crime: this willful and
knowing refusal to pay the most hare minimum taxes to support local services such as
education."

s* Comment, "The Evolution of Equal Protection : Education, Municipal Services and
Wealth, op. cit. supra note at 167.

17New York Times, op. cit. supra note at 4, col. 1. See also Equal Educational Oppor-tunity Hearings, pt. 16D-2 at 8015.
In 391 S.W. 24 694 (Ky. 1065):
mid. at 696.
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impliedly repealed because of its continued violation by piddle officials."' The
court also rejected the defendant's arguntent that court decisions stud
the constitutional provision and its implementing statutes by ma:Wilting the
test of uniformity in place of fair cash value. Finding further that the question
of assessment was not a discretionary matter with the commissioner of revenue,
the court ordered compliance by the beginning of the following calendar 3ear.
approximately six months following the de ek' . Similar suits have been brought
successfully in other States.''

On June 29. vni. a three judge federal district court held that assessment
practices and laws in Alabama were in violation of the Federal Constitution.
Wei **infer v. Hostile U."

Plaintiffs attacked two separate aspects of the assessment process first. the
failure of the State officials to equalize assessment rates violated the Alabama
Constitution and laws and also the due process and equal protection clause of
the 14th Amendment of the United States Constitution; and second, the Ala-
bama statute granting State and local tax officials wide discretion in setting
assessment rates was so vague and indefinite that it too violated the Federal
due process and equal protection guarantees. This statute was also attacked
on the ground that it was contrary to the provision of the Alabama Constitution
requiring that all bills for raising revenue originate in the State House of
Representatives.

The court found that the Alabama constitutional provision requiring that
property he assessed at value and that the property Of private corporations and
individuals be taxed at the saute rate have been consistently interpreted by the
Supreme Court of Alabama as requiring "uniformity and equality among all tax-
payers. private corporations. associations and individuals alike, both as to ratio
and percentage of taxation and also ;is to rate of taxation."'. Nevertheless, the
court noted that the median assessment ratio for the State of Alabama was
approximately 16.9 percent of fair market value and the medit.n ratios for indi-
vidual counties ranged from Imes of 6.7 and 7 percent to highs of 23.1 and 20.5
percent, Such inequality of treatment was found by the court to violate not
only the Alabama Constitution but, also the due process and eeual protection
elanqes of the 14th Amendment of the Federal Constitution. he court noted
that "[n jhile distinctions based on geographic areas are not. in and of them-
selvex. violative of the 14th Amendment .a state must demons:rate, if it wishes to
establish different classes of property based upon different geographic locali-
ties Owl the classification is neither capricious nor arbitrary but rests upon
some reasonable consideration of difference or policy."' The court was unable
to find any legitimate State objective to be served by the vast disparities in the
present system.

Plaintiffs' second cause of action attacked the Alabama statute that directed
that taxable property within the State be assessed not to exceed thirty preent of
its fair market value. The court found that contrary to the Alabama Constitu-
tion, the bill creating the statute had originated in the State Senate rather than
the State House. Furthermore, the court found the statute to be contrary to the
Federal constitution in that it delegated legislative power to an agency without
formulating a definite and intelligible standard. Noting that the type of dis-
criminatory treatment found in the assessment practices were deep-seated and of
long standing. the court gave the defendant up to a year's time to comply with
the mandate of the (opinion.

Iniradistriel school Di-within*
While the recent school finallye eases are likely to produce radical changes in

the disparities of educational funds available among selmol districts. it should he
emphakars.d that these cases do not affect inequities that may exist within par-
ticular school districts. One notable demonstration of iutradistrict disparities

an Id. at 697.
3'4 S. Carey, Equal Flducationat opportunity Gearing*, pt. MB at 6575. see alvo l'illope

of Ridgefield Park v. !Omen County Soiled of rotation, 31 ICJ. 420, 157 A. 2i1 520 (1900,
Pritic/01r v. A 88ClagOr$ of Springfield, 343 MM. 223, 175 N.H. 24 10 C19011 : McVay,. v.Mate, Fla. 165 So. 24 142 (1964) : State ea ret. Park farrottnent Co. v. hoard of TILEAppeal*, 175 Ohio St. 410, 195 N.N. 24 908 (1904) ; Pierce v. Green, 229 Iowa 22, 244 N.W.237.

::5330 P. Rupp. 615 (M.D. I tn. 1971).
mid. at 820.
3" Id. at 821.
co Id. at 623 (citations omitted).
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was Hobson v. Hansen,r3 a case involving the District of Columbia school system.
Judge J. Skelly Wright found that in a variety of ways children from lower in-
come families had less educational resources available to them than children
from higher income families. Similarly, a New York City Court found that fewer
regularly licensed teachers were assigned to the schools in Harlem than to
schools in more affluent sections of the city."'

Intradistrict disparities also have been Identified in Denver. In Keyes v. Dis-
trict Number One case currently pending before the Supreme Court---" It
was demonstrated that in the schools populated predominately by black and
Mexican American students, 23.9 percent of the teachers had had no previous
experience in the Denver public schools and 48.16 percent of the faculty held
probationary appointments." By contrast, in twenty schools not populated
mainly by minority students, only 9.8 percent of the faculty had had no previous
experience and only 25.6 percent held probationary appointments.'

It generally is believed that Intradistrict disparities are a wide-scale prob-
lem.' Professors Kirp and Yudof have commented :

There is empirical evidence that school districts allocate substantially
fewer dollars to schools in poor and black neighborhoods; Indeed, Within -
district disparities may be as significant as disparities in a given state.'

Although cases involving intradistrict disparities involve difficult and expensive
matters of prootw there is ample legal prt-oedent to support litigation In this
area." Once interdistrict differentials are removed, efforts will be required to
eliminate whatever intradistrict disparities exist

"269 F. Supp. 401 (D.D.C. 1907), OW. sub. WM. !Zwick v. Hobson, 408 F. 24 175
(D. C. Clr. 1909), on motion for further relief, Hobson v. Hansen, 327 F. Supp. 844 (D.D.C.
1971)-

3..0 re fihiperith. 14 Misc. 24 323, 180 N. Y. S. 2d 852, 866 (Dom. Rel. Ct. 1958) ; cf.
Dobbins v. Virginia. 198 Vir. 697. 699, 96 S. E. 2d 154, 156 (1957).

mq 313 F. Stipp. 01 ID. Colo. 19701. reed in part, 445 F. 2d 990 (10th Cir. 1970).
a's Cert. granted, 40 LW. 3335 (1972).
as 313 F. Supp. at 79-80.
as, Id.
3*5 See Schoettie. op. eft. supra note at 1360-62.
soliiirio and Yudof, op. cit. supra note at 146. See also Statement of Mark G., Tudor,

Espial Edueational Opportunity Hearings, pt. 16B at 0862. 6866.
3'4 See Coons, Clues and Sugarman, "Educational Opportunity : A Workable Constitu-

tional Test for State Financial Structures" 57 Cal. L. Rev. 305. 356 a. 147 (1969).
r-48 See Schoettle op. cit. supra note at 1412-1416. See also Comment, "Equal Protection

In the Urban Environment: The Right to Equal Municipal Services", 46 Tut L. Rev. 496
019721 ; Horowitz, 'Unseparate But UnequalThe Emerging Fourteenth Amendment
Issue in School Education', 130 U.C.L.A. L. Rev. 1147 (1966)_; Abascal, "Municipal Sem
fees and Equal Protection", 20 Hastings U. Rev. 1367 (1960). Ratner, "Inter-Neighborhood
Denials of Equal Protection In the Provision of Municipal Services", 4 Harv. Civ. Rights
Cir. Lib. L. Rev. 1 (1068).;
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APPEND' x A

CURRENT EXPENDITURE PER PUPIL IN ADA. PUBLIC ELEMENTARY AND SECONDARY SCHOOLS, BY STATE

State

(I)

Expenditure
Per Pupil in

ADA, 1970 71

(2)

Percent
of U.S.

average

(3)

Percent change,
1960-61 to

1970 71

(4)

Alaska
81, 429 170.3 '156.1

1.370 163.2 134.2
1.1!08 129.7 122.5Vermont , - 1.011 129.7 210.9
1.050 125.1 214.41016111 - - ---- " 1,004 119.7 160.1Connecticut 997 118.11 117.7

961 117.8 131.4Maryland...-; . .............. ...............-.-...: .. ...:,,..:, .,,,,,----- 974 116.1 131.9Delaware -... 951 113. 7 105.2tlhode
, . . . ... . , 951 113.3 125.9Penntlfivanta : : - : ::. , : -: - : 941 113.0 124.1Illinois 937 111.7 92.00111011 ......... ---,:,:,.. - -:-,------,,,:,-, .............................. ------ 935 111.4 104.6

927 110.5 10.2Washington ........... .. .... ..... ............ ..... ......,,, -,, 873 101.1 103.0Minnesota .................. ............,,-----,,, ... ................ --- - 164 103.0 99.IMichigan . ... .
115$ 102.3 101,4Montana .. 851 102.3 99.1Arizona 825 91.3 101.7Louisiana 801 96.3 107.7Merida
104 95.1 15.7Virginia
800 95.4 190.9California 799 95.2 74.6Colorado 780 93.0 92.6Oho 778 92.7 85.7Kansas .. ............................. ----- .... -......:-.... ........... ---, 111 91.9 91.7
765 91.2 131.3
763 90.9 150.2Missouri
761 90.7 116.2Indiana- ............... -, .......... .....,,,,-,-.-----:----- .. -,:- - --:-,:-:-,.- - 741 118.3 91.1Massachusetts , . .... . .-. . . 735 17.6 69.0
729 16.9 98.1New Memo 713 85.0 95.9North Dakota 689 82.1 83.7South Dakota. ...... -...:.-., ................ .....:.:.:..:..r:......: ; 68$ 82.0 15,9West %Wpm . . . . . 684 11.5 151.5
6413 81.4 96.3South Car Olin .... .... -----.-- -,--:--------- -I--:----:-.1-, .. ........... --..,:-.7,----- -, 656 78.2 185.2Texas .... , ..... .,,,,................................ ,,,, 646 77.0 95.2Utah .::: :: : 643 76.6 102.2
642 76.5 166.4
634 75.6 141.6Kentucky ........... ........ ------- .................. .. ... .,.,-,,,..., 621 74.0 150,4Oklahoma.- ...:,-, . .......... .. ........ ........... ................ ...,,,,, -:- - 605 72.1 19. I.

Idaho.... ...-..----,....,.,...,.... .... ,...... ........ .. ........ ., 595 70.9 91.3
590 70.3 152.1
571 68.9 141.3Mississippi 521 62. I 142.3Alabama - ,,. - 419 51.3 91.8

United States 839 100.0 113.5

1 Includes expenditures for area vocational schools and junior colleges.
Source. National Education Association, Research Division, Estimates of School Statistics, 196142. Research Report1961-1122. Washington, D.C.: the Association, 1961. p. 29, 31.
National Education Association, Research Division. Estimates of School Statistics, 1970-11. Research Report1970-R15.

Washington, D.C.: the Association, 1970 .p. 37.

(This table Is taken from Berke and Callahan, "Inequities In School Finance 40 (1971)a paper presented at the 1071 Annual Convention of the American Academy for the Ad-vancement of Science and reprinted by the Select Committee on Equal Educational (h-portunity, United States Senate, 92nd Cong. 2d Stun. (Comm. Print 1072) )

S3-4713-72-pt. 3 - - -0
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APPENDIX B

INTRASTATE DISPARITIES IN PER PUPIL EXPENDITURES, 1969-70

High Low
index between

high low

Alabarsa , :: :::: ,, : : :: $581 5344 1,689
Aiaska (Revenue pupils). .__ . . _ . - ---- - 1,810 480 3,771

2,223 436 5,059
664 343 1,936

California -::: ::::: : : : : ::: : -: :- : : -: - 2,414 569 4.243
2.801 444 6.309
1.311 499 2,627

Delaware ------------- -:-: --------- -:-. -- ------- ,- - -- ---- :,--- -:,,,,,,, 1,081 633 1.708

Florida --- ... :-.-,:............,-: 7::: 7 7 7 : :: .. .. . :-. 1,036 593 1.747
Georgia-, :-.:-. . , . : :: :::: ::::.: : :: :: : ::: ,::: -:: 736 365 2,016

Idaho : ......... - ,-,-- . : ..... .......... ,-,,,, - -:,:,:-.: -1-:- , ,,,, ..... .-.,-, ....
i ::::: ::: :::::::: ::::: _.: :::: _ :7,:: . ::: :, Z 295 391 5,870

Mclean -= =:> 965 447 2.159
I, 167 532 1.971
1.831 454 4.033

Kentucky- : 885 358 2,472

Maine. , ............. .. .......... 5
1.552 499

229
1.788
6.790

1.037 35 1.633
Massachusetts ... .. ........... - 1.281 5615 2.487

1.364 491 2.778
Minnesota ... .......... 903 370 2.441
Mississippi...:: :,.--,:,:-, 825 283 2.915
Missouri---..:- - . .. - 1.699 213 7.977
Montana (average of groups)- - 1.716 539 3,184
Nebraska (average of groups) ..... ... 1.175 623 1,886

I. 679 746 2.251
1.191 311 3,830

New Terse'. (19611-69) .... , ........ 1.485 400 3.713
1.183 477 2,480

New York 1.819 669 2.824
North Carolina . .. ..... ...... , ... -:-:,-,-,--,:-,- --- 733 467 I, 370
North Dakota (county averages)_.-: 1,623 686 2.336
Ohio I, 685 413 4,041

2.566 342 7 .503
1,432 399 3, 489
I, 401 484 2,895

Rhode Island- : I. 206 531 2,271.
South Carolina_____, 610 397 I, 537

I, 741 350 4.974
Tennessee ... ...... - - . ... 700 315 2.432
Texas 5.334 264 20,205
Utan : :: 1.515 533 2.842

I, 517 357 4.249
1,126 441 2.553
3.406 434 7.848

West virgins ., 722
I, 4 32 344

502 I.
4,438160

14.554 618 23.553

For New Jersey data are for fiscal year 1965 since fiscal year 1970 data were not ye! available.
For Alaska data represent revenue per pupil.
For Montana and Ne'raoka data are ham and low of average for districts grouped by size.
For North Dakota data are averages of exradaures of ad districts within a county.
Data are not fully untenable between States mace they are based entirely on what data the individual State included in

their mentione per pupil analysis.

Source. State reports and verbal contacts with State officials.

For New Jersey data are for fiscal year 1059 since !Meal year 1970 data were not yet
available. For Alaska data represent revenue per pupil. For Montana and Nebraska data
are high and low of average for districts grouped by size. Fur North Dakota data are aver-
ge of emienditures of all districts within is county. Data are not fully comparable be-
tween States since they are bane dentirely on what data the individual State included in
their emeettiliture per pupil analysis.

Sourer State reports and verbal contacts with State dictate.
Hawaii is the only State that finances education on a statewide basis and consequently

does not have the inequities associated with local financing. [This table is taken from Berke
lout Kelly. "The Financial Aspects of Equality of Educational Opportunity". ( 1971 ) re-
printed by the Select Committee on Egad Educational Opportunity, United States Senate,
9241 tong. :hi Sess. (Conan. l'rint .D :Yi I
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APPENDIX C

COMPARISON OF SELECTED TAX RATES AND EXPENDITURE LEVELS IN SELECTED COUNTIES, 1968-69

County AOA

Assessed
WWII per

AOA Tax rate
Expenditure

per AOA

Alameda:
Emery unified 586 $100,187 $2.57 $2, 223Newark unified 8,638 6,048 5.65 616Fresno:
Coalinga unified 2.640 33,244 2.17 963Clovis unified 8,144 6,410 4.28 565Kern:
Rio Bravo elementary 121 136.271 1 05 1,545Lamont elementary 1,847 5,971 3.06 533Los Angeles:
Beverly Hats unified 5.542 50,885 2.38 1,232Baldwin Park smiled 13,108 3,706 5.48 577

Source: Serrano v. Priest op. sit supra note 10, at 601

APPENDIX I)

The relationship of district wealth and highest tax effort
(Texas school districts categorized by equalized property value and tax rate required

to generate highest yield in all districts)
Tax rate neededCuleporks, market ralue of to equal highenttaxable property per pupil weld (per $100)

Above $100,000 (10 districts) $0 .64
6100,000 to 650,000 (26 districts) 1.49
$50,000 to $30.000 (30 districts) 2.53630,000 to $10,000 (40 districts) 4. 88Below $10,000 (4 districts) 12 S3
Source : Policy Institute, Syracuse University Research Corporation, Syracuse, New York.

APPENDIX E

COMPARISON OF PUPIL/TEACHER RATIO IN SELECTED CENTRAL CITIES ANO SUBURBS, 1967 1

City and suburb Pupates/cher
ratio

Per pupil
expenditures

Los Angeles
Beverly Hills

San Francisco ...... ,, , .. ...... ,..-,....,-.-......., ....
PaloAlto...., .--,....,,...,,,.......... .... .....

Chicago- . --. . -----, - - -..,- --- . . .... ..... :-:-.... -,
Evanston.... :--..,..--,.:-,:- ---,,,,, ..... .. . --,:-. .......

... . , ..... .. .. -.x.r....:,--....
.. ,,,..,.,.,..; ..... ... .........
---,:-:.....

. ---.....:......:.......:-.:.-

27
17
26
21
28
18

$601
1,192

693
984
571
757Detroit

31 530Grosse Pointe ... ... - ........ .......---.1-x- -.... -, --.-, -: -- -..- . -- - -- -.:-.,,:-. 22 713St. Louis 30 525University City ..... ,:,.. ..... . , .... ........ ... ...... -....., .. , ........ 22 747New York City . ,..... .-,,,,,,,--;
.. ..... ..... --- ... ... -------- - - . - .. --, .. ..- - . .. 20 854Great Neck . : : : : -: ::.--/-:,..... :::. % . ::: 16 1,391.

Cleveland
. , ...

28 559Cleveland Heights --;,- - .:. -..- - ... ,.. 22 703_,,
27 617Lower Marion 20 733

1 Taken from the Urban Education Task Force Report (Wilson C. Cles, chairman). New York, N.Y.: Praeger Publishers,Ins., 1970.

Source. Gerold Kahn and Warren A. Hughes, "Statistics of Local Public School Systems, 1967," National Center forEducational Statistics, U.S. Office of Education.

[This table is taken from Berke and Kelly. op. cit. supra note at 10.1
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STATEMENT OF How. Join' J. ROONEY, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NEW YORK

Mr. Chairman, and all the distinguished members of this great Committee, I
am pleased to be able to present my reasons for introducing and supporting
H.R. 14150 which I introduced on last March 28th. This bill provides Federal
income tax credits for individuals for tuition paid for dependents In private.
nonprofit elementary and secondary schools. The tax credit which is provided
by my bill would be o percent of the amount of tuition paid for each dependent
up to a maximum of $500 per dependent. The tax credit would cover only tuition
and would not cover other costs such as transportation, meals and books.

Mr. Chairman, this bill has two purposes. First, it is aimed at relieving the
terrible financial burden facing so many parents today and at the same time
averting the almost certain collapse of private and parochial school systems all
over the country. Educational costs, both public and private are soaring.

The Office of Education estimates that the costs of elementary and secondary
education this year will be about $50 billiona startling increase of $2 billion
over last year's costs. This year 51.4 million pupils will attend primary and
secondary schools and of that total 5.2 million will be in parochial and other
private schools. More than 220,000 persons will be engaged in teaching in private
and parochial elementary and secondary schools. As education costs climb many
parents are finding themselves facing an impossible burden of supporting the
public school system through taxes and a private school through over higher
tuition costs. The private and parochial schools on the other hand are at the
point where if they raise their tuition to meet costs they will drive away
students whose families do not have the financial means to pay the tuition. The
threat of the collapse of the private and parochial school systems is a very real
one and if it came about it would place an intolerable burden on an already
overcrowded public school system. In New York State, according to the latest
available figures, there are 841,378 students in 1,067 nonpublic schools at the
elementary and secondary level. If these students were suddenly dumped into
a system which already has over 3.4 million students it would result in physieal
and financial chaos. Using estimates arrived at by the Office of Education, it
would cost New York almost three quarters of a billion dollars to absorb the
pupils now enrolled in private and parochial schools and I see no way that the
taxpayers of New York could assume this extra burden on top of the already
smothering taxation they now live with.

There is no question that the public school system is and should remain the
backbone of our education system. But at the same time if something is not
done immediately to help the private and parochial schools around the country
they will die and if they do, the education of all our children and their children
will suffer greatly. I believe that this bill would provide necessary relief to
parents and to private school systems by allowing them to charge fair tuitions
and thus grow to fit the need for them. I think that virtually every taxpayer in
the country would receive. directly or indirectly, some benefit from this bill.
I urge my mileages of the distinguished House Committee on Ways and Means
to act rapidly in this matter.

Mr. Chairman. I once again would like to thank you for allowing me to present
my views in this matter.

SIMI:Or:CT or Ho'. JAMEQ C. CLEVELAND. A REPRESENTATIVE IN CONORESS FROM
Tux STATE OF NEW HAMPSHIRE

Mr. Chairman. I am honored to be able to present this statement before your
Committee to Indicate my wholehearted support for legislation which would
imovide Federal income bus credits to parents who pay tuition for their chiidren
In private. non-profit schools.

I sponsored one of these bills before yon. ILR. 15325, which would allow a
mahumn credit of :10 percent of tuition paid. op to a limit of $4410 per dependent.
This is similar to hills I have sponsored in previous years. It is encouraging that
they or, now being given serious consideration.

Mr. Chairman. I have long believed that this is probably the most equitable
and eficcf ivy u ay of relieving the tremendous financial burden now experienced
by the parcnis of children attending these schools. It is also a measure which
requires urgent action if we are to save these needed educational institutions.

Ph.% bats testimony beton,: this Committee established the fact that a tenth of
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the children of this country are being educated in non-public schools. This amounts
to over live million children in elementary and secondary private and parochial
schools. It is obvious to me and the majority of educators in this country that
these schools are of vital importance to the future of our educational *stem as
a w 1101 e.

The urgency for action is due to mounting pressures which have caused a sharp
decline in non-public school enrollment during the last decade. During a time of
apidly growing public school enrollment. private and parochial school enroll-
!lent has stetnally declined by 8.1 percent. Parochial schools suffered the most
vith a drop of 17 percent. During the last few years, Catholic schools have been
losing at a rate of one a day.

The major reason for this decline is economic. The tremendous rise in the cost
of living and education has hit the sehools and the families of the students very
hard. 'Unfortunately, direct aid to the schools themselves has encountered Con-stitut al problems. As a matter of fact, I am not too sure direct aid is the
answer, even if Constitutional. The eventual strings from the government woulddefeat one purpose. A tax credit to the parents. on the other hand, should face
no such difficulty since the individuals, not the institutions, are the beneficiaries.

IMPONTANCE OF NONPUBLIC SCHOOLS

I should like to address myself now to the question, "Are the non - public schools
worth saving?, Mr, Chairman, in my mind the answer is anquestionabl. yes:,
The private and parochial sellouts in the United States provide eritically im-portant competition to the public school system. Private and parochial schools
are freer to experiment with new methods of education. Furthermore, they pro-
vide It yaralstick against which to measure the quality and performance of piddle
schools. In many cases, they also provide an alternative approach to the building
of diameter and the disciplining of mind and umnners.

Our country has long been proud of its diversity, and has recognized the valueof offering as many alternative roads to individual growth and problem solving
as possible. We have realized that only in this way can the hest alternative befound for each situation, problem or individual. Private and parochial schools
are essential to preservation of diversity in our educational system.

In eonchisiou, I would like to point out that not only would this country lose
socially and effimitionally, tdmuld these schools disappear, but each community
would lose economically. At the moment the parents of the children Intending
nonpublic salamis are wining to pay extra to educate them. If the schools close,
everyone will have to pay more taxes to accommodate these children in the publicsellout system. In many communities where this has already occurred, the tuxrale has skyrocketed. Sew schools, materials, and teachers cost money.

In sum. then, non-public schools are beneficial to our educational system. Tltey
are worth saving for social, educational and economic reasons. And this legislation
is a fair. Constitutional, and viable method of assisting in their survival. I
strongly urge favorable action by this Committee. Thank you.

JOINT STATEMENT OF STATE SENATOR GARY BYKER, Mum., AND
JACK ZONDAD, GRAND RAPIDS, MICH,

EQUITY AND JCSTICE IN EDUCATION
.1 pprecia t ion

lIonorable members of the committee. we wish to express our gratitude for the
privilege of submitting to you a statement of our views relative to the merits ofHit 16141. the "Piddle and Private Effileation Assistance Ad of 1972."

We are fully supportive of the provisions of DX. 16141 and are deeply grateful
to Congressman Carey and Chairman Mills for sponsoring this measure.

our position in favor of this measure is grounded on the guaranteed religionsfreedom clause of the "Establishment Clause" which provides that "Congressshall make no law . prohibiting the free exercise of religion." Our rationaleis tossed largely on the works of our founding fathers. Thomas Jefferson, andJames

We helicve that a thorough analysis of the positionm held by Jefferson andMadison prove that the public school today holds a position in American life



similar to that held by the state church in earlier times, in that one school
s.nem instead of one (dwell receives favor,si treatment and tax support. Such
an official wdablishment of edueation impses exactly the same restrict' son
the liberties of minorities us an establislel church. When parents arc foreea by
hue to have their children exposed to teachings that are alien and inimical to
their own beliefs, it doesn't really matter to them whether that teaching takes
place in a eimrch or in a school. u hailer it comes from a state approved preacher
or a state approved teacher. In fact, it is worse, because attending a state ap-
proved church was not always compulsory, whereas. attending a state approved
,..11001 i< compulsory for most children in America.

We hold that American educational poliey does violence to The Universal
Declaration of Hainan Rights sponsored by the United Nations which provides
exoressly that "parents have a prior right to choose the kind of education that
shall Is' given their children." (Article :AO As we understand it, the American
Gov, runeit is a signatory to this Universal Declaration of Haman Rights.

We hold that the notion that public education is religiously neutral is uithout
!oasis in fact. As virtually any philosopher will point out, as.ututions regarding
ultimate realities and values are implied in every pedagogical approach includ-
ing avowll -neutral" or "secular" postures. The very attemp; to discuss
natunil phenomena and ethical decisions mahout reference to a theological base
k an expressions of a religious Iiosition, the losition that theistic underpinnings
are not basic to such discussions. Which approach is more biased one wonders.
to introduce theistic premises systematieally as in religiously affiliated schools.
or to eliminate thein systematically, as is attempted in public schools. In essence,
government schools are using tax dollars for the very purpose they are being
denied to nonpublic schools.

We believe that the opponents of this measure are not consistent in that many
of them. especially pastors or ministers. graduated from public elementary and
secondary schoels. The currently equated value of this education in terms of
public tax funds is over S10.000 per student. Any public school graduate ssLn
enrolls in a seminary or divinity school us q the education the public provided
for hint for pre-seminary or pre-divinity school educational requirements. At
that point he is in reality using Iodine tax monies for religious purposes. Ever
inserice pastor or minister of tile Gospel who graduated from public elemen-
tary or secondary schools is daily utilizing public funds invested in his K-12
education. for the promulgation of religions tenets. The only way to extricate all
religious connotations and eradicate any inter - relatedness of public education
and religion is to do like Russia and China, viz., suppress all seminaries and
any fully free religious instructional activities.

On page 113 of Epperson vs. Arkansas, Justice Black virtually conceded that
the Supreme Court sanctioned the teaching of the anti-Christian doctrine of evo-
lution vs. creationism holding that. the Arkansas statute forbidding the teaching
of the evolutionary theory violated teachers' rights. In this opinion Justice Black
observed :

"A second question that arises for me is whether this Court's decision forbid-
ding a State to exclude the subject of evolution from its schools infringes the re-
ligions freedom of those who consider evolution an anti - religious doctrine. If the
theory is considered anti-religious. as the Court indicates, how can the State
be bound by the Federal Constitution to permit its teachers to advocate such an
"anti-religious" doctrine to school children? . Unless this Court is prepared
to simply write off as pure nonsense the views of those who consider evolution an
anti-religious doctrine, then this issue presents problems under the Establish-
ment Clause far more troublesome than are discussed in the Court's opinion.
(11. 113)"

Setting forth a pragmatic point of view, we wish to quote excerpts from an
article which slimmed in the September 21, 1965 issue of Saturday Review by
Dr., Donald A. Erickson, Associate Professor of Education, University of Chicago.
Dr. Erickson states:

"I favor public support tee non-public schools because I see little hope that
public education as it is nos structured in the major cities can bring about the
accessary fundamental reforms, I have reluctantly concluded that the rigidities
of piddle education in the face of the urban crisis are not a passing phase but
advanced arteriosclerosis, a tendency of large. publicly protected institutions to
heroine, as Nathan Glazer put it, 'tired, bureaucratic, and corrupt , .-. At that
pilot, they must be supplemented or supplanted by new institutions, which will
hopefully respond more sensitively to the needs of their clients.'
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"Willie all children are handicapped by these systene:, the results are mostserious for the poor. The schools were adapted in the first place, albeit imper-
fectly, to the politically potent middle class. Public education has never been
given adequate resouree.4, particularly for helping the disadvantaged, and inthe light of piddle disinchantment it seems unlikely that the institution will re-
ceive the massive infusion of funds that effective programs require. To pour new
winos into the existing maehiney would produce only negligible improvements.If anything, revolutionary adjustments now seem less likely than before.

-Swett/tog drastic ails the system. It needs drastic renovation and the shock
treatment of being toreed to compete for clients and support. And while it is being
rejuvenated, if indeed it can be, we must solve our major problems through what-
ever instrumentalities are availLide, public or private." (end quote) Emphasisadded.

Again. Honorable Members of the Committee, we implore you to bear in mind
that as the American educational system is operated, poor people have no choice
but to send their children to state schools because the government levie4 a heavy
tax on all and places all the revenue behind the 'Mate's secular-humanistic
philosophy of education. Poor people cannot afford to pay both the tribute
exacted by the state for the state schools and the tuition for semipublic schools.
If education were not a compulsory, forced consideration, it would be different.
We lo not apply the immediately above criterla to higher education, participation
in which is a voluntary consideration.

There are difterent ways to diserlininate against religious freedom, one is to
attach it financial penalty to the exercise or it,

We believe that it is wrong in principle, and totalitarian in practice, fur a
state to draft or requisition a child from age 5 and retain him in its possessionin a forced compulsory educational framework until up-to age 16 all the while
subjecting him to numerous philosophies alien to those of his parents and which
violate the conscience of his parents.

In America, a monolithic system of education. as Russia has. is developing.In Russia the nounblie schools are legally exterminated. whereas in America
they are being; economically exterminated. This creates a situation such as Floyd
McKissick so aptly described when he said. 'Black people have no alternative
to public education. They are trapped in public schools until they are old o, ugh
to drop out." We believe that urging the doctrine of total state power in .4! .ca-
Hon is dangerous. No free country has adopted it ; all totalitarian states naveimposed it.

Thank you very much for your kind attention to our reeomendat ion that H.R.
1(1141 be reported out by your committee with recommendations for adoption
by the United States Congress.

SITM MARY OP TESTIMONY

I. The founding fathers were opposed to any establish system which controlledreligion and philosophy.
II. Article VI of the U.S. Constitution prohibits religious tests for holding

public office.
III. The first amendment states that "Congress shall make no law respecting

an establishment of religious, or prof =biting the free exercise thereof."
IV. In the 17th and 18th centuries most European nations had established

churches which compelled either mandatory attendance and/or tax support of
these churches.

V. Yang of the colonists came to America to obtain religions freedom.
VI: In the 20th Century U.S. laws require U.S. citizens to support either by

attendance and/or taxation the established public school systeun and its
philosophy.

VII. Supporters of . . Loublic schools are protesting the compulsory taxation for
the support of public instruction, exclusively,

VIII. Nonpublic schools are public in that they are supervised by the state
and mast meet state crit 'J a

IX. To educate Is to inlluence. To determine to what ends and by what means
is a moral question for both state and walled non-state schools.

X. Supporters of nonpublic schools have chosen their specific schools to provide
the academic-moral-spiritual education of their children.

XI. In the P.S. the state established school system is the official system of
instruction, Dissension is permitted at the Price of double taxation.
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XII. The great tyrannies of the world usually have tried to control the mind
and dissention was severb penalized. :n the U.S. the penalty is financial.

XIII. Nonpublic school supporters believe that education is a subjective
activity and desire, to determine the moral and philosophical standards of their
schools.

XIV. Many early colonies had a single established church and people pro-
tested to coin the right to worship as they pleased.

XV, The early public school was largely Protestant and the Catholics objected.
They established their own schools. The Pierce case of 1925 determined the con-
stitutionality of nonpublic schools.

XVI. Some colonies gradually allowed a group of churches to be equally fa-
vored and thus established them. These multiple established churches were still
supported by taxation.

XVII. The U.S. Congress has extended some forms of aid to nonpublic schools
in Title I and Title II funds but has not as yet treated nonpublic schools equit-
ably. Many private and parochial college students receive tax funds in the form
of tuition grants.

XVIII. if a state determines that some schools shall not receive aid or tax
funds then there is no equality and the state is infrifiging upon the inalienable
and equal rights of parental conscience.

XIX. A series of laws which cite the control the state of Michigan exercises
over noroublic schools but denies the supporters of these schools the benefit
of the educational tax dollars they have paid.

XX. In early Virginia there was a conflict between the forces of establish-
ment and those who desired freedom of conscience. This is the basic question
today In regards to American educational policies a sell.

XXI. Patrick Henry wished to establish all Christian churches in 1779.
XXII. Thomas Jefferson's bill is quoted wiih comments.
XXIII. A bill parallel to Jefferson's bill is quoted and a model for a bill

which ought to be enacted by Congress which would provide for the freedom
and equality of nonpublic schools is proposed.

XXIV. Patrick Henry's bill is quoted and it is compared to provisions con-
cerning education in the Michigan Constitution. This bill was rejected.

XXV, In 1785 James .thidison wrote his famous "Memorial and Remo»Rlranee"
and his views are elaborated on in 15 points. Each point clearly applies to the
claims for justice made by the supporters of nonpublic schools. Madison's views
are given under arable numerals and those of nonpublic school supporters under
Comment.

STATEMENT OF VIEWS ON SUPPORT OF EDUCATION IN AMERICAITS IMPArr ON
RELIGIOUS FREEDOM

One of the most heartrending stories is that of man's struggle against civil
and ecclesiastical tyranny for the simple right to freely decide how to think and
what to believe.

As we refer to history, we do well to remember that a nation which ignores the
lessons history teaches is doomed to repeat the tragic mistakes of the past. Let
us pray that America may not do this in respect to school and state relationships.

The founding fathers who wrote the Constitution of the United States were
acutely aware of the dangers of any established system which controlled religion
and philosophy.

They saw with the eyes of history the clod intolerance which condemned the
teaching of Socrates, and his life as well ; the Roman persecution of the Christians
and their beliefs; the Spanish Inquisition against Protestants; the massacre of
the Huguenots of France ; the slaughter of the Waldensians; the hanging and
jailing of English and Irish Catholics by Protestant England: the persecution
of the Covenanters in Scotland ; the tortures administered to the Quakers :' and
the banishing of the Baptists by Puritan Massachusetts: and the hundreds of
other atrocities committed in the name of religion or civil philosophy.

The founding fathers noted moreover. that even during their own lifetimes
those who did not conform to the doctrines and practices of the churches estab-
lished by law in the places where they lived, such as the dissenters in various
American colonies. had been barred from civil and military offices because of
their faiths, and had been compelled to pay tithes for propagation of religions
opinions they disbelieved.
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The founding fathers were determined that none of these tyrannical policies
should be continued in the nation they were creating. To this end they inserted
two provisions in the Constitution of the United States.

The first of these provisions appears in Article VI and declares that noreligious test shall ever be required as a qualification to any office or publictrust in the United States.
The second appears in the first amendment, and states that "Congress shallmake no law respecting an establishment of religion, or prohibiting the freeexercise thereof . . ."
TO understand the meaning of the first amendment we must consider the events

preceding the writing of the first amendment.
At the time of the settlement of the Thirteen Original Colonies, virtually everynation in the Western Europe and the British Isles had, what were known as,

established churches. A comparable condition exists today in the Communist
nations where the Communist Party enjoys similar status. The Western European
churches were established by law, and the law, in some instances, compelledall persons, including those who dissented from their religious beliefs, to attend
their services. The law furthermore required all persons to pay taxes for the
construction of church buildings and the support of the clergy of the establishedchurches.

An overwhelming number of the colonists who came from Europe to America
came primarily to secure religious liberty and freedom from taxation for thesupport of established churches. Unfortunately, when these people came to
America, they found that in many of the colonies, predominant groups bad set
up established churches, and that in consequence they were compelled, in suchcolonies. to pay taxes for the support of churches whose religious doctrines theyopposed.

A similar condition exists today in all states of the Union, known as the estab-
lished public school. These schools are established by law, and the law compels
all persons to attend school for a specific number of days each year until upto age 10. The law furthermore requires all persons to pay taxes for the con-
struction of public school buildings and the support of the teachers and admin-istration of the established public schools.

Millions of people who came from Europe to America came primarily to secure
religious liberty: When compulsory education became law, these people estab-
lished their own schools where they felt that their children could be instructed
in a manner which would be in accordance with their religious beliefs. Yet, they
were, and still are, compelled to pay taxes for the support of established public
schools whose educational philosophies and moral guidance they disbelieve.

Many of our ancestors fled Aurope to escape one type of persecution only
to find it again in another form in America. Just as in colonial days when people
rebelled against compulsory taxation for the established church, so too, peopletoday who support non-public schools are protesting compulsory taxation for
the established public schools of instruction. It is just as tyranical for the gov-
ernment to legally compel, with the threat of legal sanctions, the universal sup-port of public instruction exclusively, as to decree compulsory financial support
for the officially established church.

Parochial, denominational and Christian schools hale been labelled "non-public" which is in error. These schools are supervised by the State, follow
State guidelines in health, safety, cnrriculnin and educational qualifications.
In addition, sinee these schools fulfill the State requirement of educating childrenthere is no reason to consider these schools non - public: They are public institu-
tions serving a public function. In order to avoid confusion, the terms public and
non - public have been used as these are familiar to all,

To ednente. to instruct, is to influence. To determine to what ends and by
what means this influence is to be guided is a moral question. Education is the
search for knowledge and truth. Knowledge does not exist in n vacuum, it is
dynamic.. Knowledge changes all people who are exposed to it. Yet knowledge
cannot exist with.rut the truth and truth is always subject to human interpreta-
tion. Through this human interpretation of truth, we learn facts, figures, beliefs.and attitudes.

In our sebools we transmit facts and opinions. truths and knowledge, the co-
plexities of culture. the answers to the great human questions of "Whom am I?",
"Where am I going?". and finally "How do I get there in it meaningful way?".

educate with n purpose. If this were not tree, then education would be a
waste of time, money, and effort.,
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We as Christian parents and as God appointed guardians of our children have
the moral duty (and in some cases the freedom) to choose the ethical-ion which
best fulfills the moral standards which the parent expects. To achieve this,
diversity in ednentional institutions, facilities and philosophies are necessary.

The !Inman mind is the most powerful force in the world and nations have
historically made efforts to control the mind richer satl or overtly. The Greeks
killed Socrates, the Romans imposed emperor mid idol worship, Medieval Europe
tolerated no pagans or heretics. The Nazis imposed National Socialism. Russia
and China and their satellites imposed Marxism or Maoism. No dissent is
tolerated.

In America the publicly established State school system serves as the official
State organ of instruction. levelling. molding and gniding children. Dissension
from the piddle system is permitted but is costly. This is in keeping with the
character of most of the great tyrannies of the world. To the credit of America,
educational dissent has not resulted in physical persecution hilt financial penalty.
The legislatures and the courts have mistakenly believed that subjective religions
views in education are not prevalent. The establishment of the non- public schools
came alma primarily because certain people believed that teaching is a subjec-
tive activity and that the enrrienhim would be subjectively taught. Even the
U.S. Supreme Court has recognizedwithat a textbook will be interpreted with the
bias of the instructor.

Let 118 see what similarities there are historically between church and State
and cimrch-State-school relations.

The first amendment is a reflection of the most advanced thinking on the
subject of separation of church and State at the time of its adoption. In general.
the process of separation from tile pre - Revolutionary to early national periods.
went through three identifiable stages. By indentifying them we can note the
similarities between religion and education and government policies.

L Toleration by the single establishments.Dissenting groups and the leaders
who believed in religions freedom continued and speeded ur the fight against
established churches ill the effort to win the right to the free exeriese of public
religions worship. This right they wrung from the conservative groups in State
after State in the form of concessions and the grantibg of privileges of free
worship.

Siumituvr.----After the Catholics expanded their system in the late 1S00's a
reaction set in. In many States a bitter attnek was launehed against all private
and parochial schools. Oregon passed an amendment outlawing non-pnblie schools
and in Michigan an attempt, was made but failed. The Oregon amendment out-
lawing non-public schools was declarei unconstitutional in the Pierce case of
1925. The right for educational freedom had been won even though it had to
be wiling from unwilling States by way of the courts.

H. Ifn1tipic Cstablishments.The liberal groups believing in religions freedom
discovered however. that they were still in an underprivileged position because
the legal support of taxes and property rights was still assigned by the State to
the established ehnrelies. They discovered that free exercise was still a shadowy
grant of toleration so long as the established ehnrehes had the support of tithes
and so they renewed the fight to completely dis-establish the favored churches.
The established churehes on their part, tried to compromise by persuading the
legislatures to open lip the tax privileges to the dissenting gnaws one by one.
Tills meant that gradnally more and more churches were admitted into the
establishment and given the legal rights of taxation for their own imblie worship.

Thus, establishment mime to be applied not just to one church. but to any
or all ehnrehes that had legal and financial connections with the State. This
extended application of establishment was widely recognized at the time of the
passing of the first :1111(4111111ellt.

StIttLARITY.Tho non - public schools are still in an malerprivileged position
because the legal support of taxes and property rights are still assigned IT the
State to the established State schools. We have discovered that the freedman to
operate is still a shadowy grant of toleration as long as the established piddle
schools have the support of taxation and therefore, we wish to renew the fight
to dis-establish the monopoly of the favored public schools systems.

The established iodine schools on their part have mode some eompromises by
allowing the legislatures and Congress to open np some tax privileges to the
dissenting groups. This has been true particularly in regard to G.T., ednentional
benefits. school lunches, constriction loans to private colleges. tuition grants
to private college students, and Title I and Title II hinds for all levels of
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education. This has meant that many of the non-puldie schools have moved
partially into the establishment and have been the legal beneficiaries of some of
their taxes. However, the non-public schools supporters have never Wen allowed
to shift any of their property taxes to the support of their own schools.

Thus, multiple establishment has not been fully carried out. The established
public school system is the only system with complete legal and financial connec-
tions with the State. At the time of the passing of the first amendment. any
cooperation between the State and any or all churches was considered to be
establishment. There ran be no doubt that the public school Rodent ix the one
and only fully established system of mind guidance and derelopment in ourcountry today.

The ne,,i;!!op, of multiple establishments has been conveniently overlooked.
or never understood by the various groups today who urge that cooperation
between church and State is admissible so long as the State treats 1111 religions
groups equally and fairly. This has been the reasoning behind the multiple
seism' systems in the Netherlands where there are basically three systems.
Christian. Catholic and Public as well as a few other small systems. The State
of course would rule out some groups not considered legitimate but the principle
of multiple establishment is the sante whether few, many, or all religious groups
are taken into it.

III. Nepurdion.It was soon discovered that the compromise of establishing
all recognized churches even on an equal or Inman huh basis was not sufficient.

So long as the State was in the position of determ;ning which churches should
have legal and financial privileges of support, there could be no real equality of
religious conscience. It was still a grant of privilege by the State to a religions
doctrine. Such a principle could not square with the growing belief fostered by
the enlightenment that equal rights of conscience were natural and inalienable
rights which the State could not infringe and which Ha. State must protect.

SIMILASITY.This is precisely the belief of many parents who send their
children to non-public schools. It is the duty of the State to guard and protect
the natural and inalienable right of freedom and equality of conscience. As proof
of inequality we cite:

The General Laws of the State of Michigan provide :
1. The Superintendent of Public Instruction is hereby given supervision of all

the private, denominational and parochial schools of this State in such matters
as is hereinafter provided. (388. 551 M.S.A. 15, 1921).

2. No person shall teach or give instruction in any of the regular or elementary
grade studies in any private, denominational or parochial school within this
Stale who does not hold a certificate such as would qualify hint or her to teach
in like grades of the schools of the State. (388. 553 I.S.A.3 15, 1923).

3. The Superintendent of Public Instruction may conduct hearings, icsue orders
to comply. or close nonviblic schools. If the order of the Superintendent of
Public Instruction . . shall not have been obeyed within the time specified
herein said superintendent . may close said school and prohibit the said
person, persons, corporation, association or other agencies operating or main-
taining such private, denominational or parochial school from maintaining said
school or from exercising any of the functions hereunder until said order of the
4.uperintemient . . has been complied with. The children attending a private.
denominational or parochial school refusing to comply with the requirements
hereof after proceedings herein set forth shall be compelitsl to attend public
sellouts or approved private. denominational or parochial school under the prowl-
%ions of the Compulsory Education Act, the same being No. 200 of the Public
Acts of 1905. as amended. (388..554 M.S.A. 15. 1924).

4. The Superintendent of Public Instruction . , . shall have authority at any
time to investigate and examine into the emulitions of any school operating
under this act as to matters hereinbefore set forth and it shall Is' the duty of
suet' school to admit to such superintendent . to submit for examination its
sanitary condition, the records of enrollment of pupils, its courses of studies .
and the qualification of its teachers. Any refusal to comply with provisions
herein on the part of such school or teaehel shall be considered sufficient cause
to suspend the operation of said school after proceedings taken as stated in
Section 4 of this net. (388. 555 M.S.A. 15, 1925),

5. Nothing ill this act contained shall be construed so as to permit any
parochial, denominational, or private school to participate in the distribution of
the primary school fund. (388, 557 M.S.A.11. 1927).

O. In the following cases. children shall not be required to attend the public
schools:, Any child who is attending regularly and is 1 eing taught in a private,



parochial or &nominal bond school witch has comidied with all the provii4ms
of this act and teaches stibjets comparable to those taught in the public sIssIls
to children of corresponding age and grade. as determined by the course of study
for the public schools of the district within which mull private. de lllll ninational
or pa tiwhial school is located. 13111. 732 M.S.A. 19321,

These General Laws of the State of Michigan make some facts very clear.
They are:

1. Public education is the established system in the State of Miehigan.
2. The Superintendent of Public Instruct' has the legal authority to

supervise all non-public schools and pass judgment on the effectiveness
of these schools. In addition, he has the authority to set standards in
education, certification and qualification,

3. Non-public schools may not receive tax benefits.
4. Non-public schools are legal if they meet public school standards.

The state obviously is deeply involved in determining which schools meet
its standards. Thus, the state is deeply involved in operating a multiple estab-
lishmnt but without providing financial backing for those schools which meet
the standards laid down by the state. There is no separation, no equality of con-
science, The laws of Michigan make it very clear it will grant privilege to some
but not all of its citizens. This is entirely contrary to the meaning of the first
amendment.

It is interesting to consider specific events in the State of Virginia which
preceded the writing and the ratification of the first amendment. This is true
because those most responsible for the writing into our Constitution of the first
amendment were two VirginiansThomas :Jefferson and James Madison. By
referring to the events in the State of Virginia which preceded the writing of
the first amendment, we can find exactly what was meant by the founding
fathers when in the first amendment they provided that "Congress shall make
no law respecting an establishment of religion".

After 1776 there arose in Virginia a great conflict between those who wanted
religions freedom and freedom from coercive taxation for pnrposes they objected
to. and those who wanted to retain an establislunent of religion. The crucial
questiou was whether general taxes should be levied for the support of all
the denominations.

The issue is of crucial importance as this is precisely the question of the
supporters of non - public schools. Should taxes be !MINI for the support of
all of the schools which the Superintendent of Public Instruction deems qualified?

In the Virginia Legislature of 1779. James Henry wished to establish by law
virtually all of the Christian Churches as established churches and to levy
taxes for the support of all of them on an impartial basis. By this was meant
that there would be an official connection between the Slate and one or more
churches, whereby the State recognized such church or churches and provided
for taxation for its or their support.

The Slate of Michigan has established an official connection between the State
and the established public school system and it recognizes this school system
by giving it financial support. In addition, it recognizes other school systems
but does not give them financial aid.

In the same legislature James Madison introduced Thomas Jefferson's bill
for religious freedom in Virginia. It is one of the great documents authored
prior to the writing of the Constitution. It laid down two propositions. First.
the proposition that there should be no religious qualification as it test for hold-
ing office: and second, the proposition that it Is sinful and tyrannical to tax
a man for the propagation of doctrines which he disbelieves.

This is precisely the ease that we wish to make. That it Is tyrannies) and
sinful to tax a man for the support and propagation of a secular philosophiesl
system which he disbelieves, to the exclusion of all other philosophies. Thomas
Jefferson's great document is quoted below, with comments that contrast the
ideal of Jefferson to the reality of tax supported compulsory public education.
Thomas Jefferson's 11111 for Religious Freedom

I
Whereas Almighty God bath created the mind free . . . to compel a man

to furnish contributions of money for the propagation of opinions which he
disbelieves is sinftil and tyrannical :
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Comment: The law states that we must support compulsory public educa,
tion , -that even the forcing him to support this or that teacher of his own
persuasion, is depriving him of the comfortable liberty of giving his contributions
to the particular pastor whose morals he would make his pattern,"

Comment: Citizens should be free to choose which type of school they want to
provide the guidance. teaching, and moral instruction of their children without
a heavy financial penalty.

. and whose powers he feels most persuasive to righteousness
Comment: This is why some send their children to non-public schools.

, therefore the proscribing any citizen as unworthy the public confidence
by laying upon him an incapacity of being called to offices of trust and emolu-
ment. unless he profess or renounce this or that religious opinion,

Comment: The state holds out the opportunity of free compulsory education
as long as we will just set aside our religious convictions and avail ourselves
of this free gift.-

is depriving him injuriously of those !privileges and advantages to which
in common with his fellow citizens he has a natural right

Comment, State laws state in effect that we do not have a natural right at
present.

that it tends only to corrupt the principles of that religion it is meant to
encourage by bribing with a monopoly

Comments That is what the public school system has.
of worldly honors and emoluments; those who will externally profess

and conform to it . - to suffer the civil magistrate to intrude his powers into
the field of opinion.

Comment: The Superintendent of Public Instruction decides which non-public
schools meet public school standards.

. . and to restrain the profession or propagation of principles on supposition
of their ill tendency is a dangerous fallacy, which at once destroys all religious
liberty,

Comment We are judged to be outside of the piibli system. thus not eligible
for support.

. , because he being of course judge of that tendency. will make his opinions
the rule of judgment, and approve or condemn the sentiments of others only as
they shall square with or differ from his own ;

Comment Many do not use the public system, bin must pay for it. yet receive
no support for the system they use.

. . . that it is time enough for the rightful purposes of civil governments, for its
officers to interfere when principles break out into overt acts against peace and
good order ;

Comment : Non-public schools never advocated rebellion or the overthrow of
society mid hence constitute no civil threat.

. , - and finally that truth is great and will prevail if left to herself, that she
is the proper and sufficient antagonist to error and has nothing to fear from
the conflict, unless by human interposition disarmed and debate, errors ceasing to
be dangerous when it is permitted freely to contradict them.

Comment : There is no one version of the truth. Each group call claim the truth.

II

Be it enacted by the general assembly : That no main shall be compelled to fre-
quent or support any religions worship, place or ministry whatsoever,

Comment: All are compelled to support public schools.
, . . nor shall be enforced. restrained. molested. or burthened in his body or

goods, nor shall otherwise suffer on account of his religious opinion or belief ;
Comment Many ho.ve this ,reedom only if they can fully pay for separate

religious school systems.
, . but that all men shall hue fret to profess,

Comment : Public school tax laws contradict this.
and by argument maintain, their opinion in matters of religion and that

the same shall in no wise diminish, enlarge. or effect their civil capacities.
Comment: In America civil capacities are diminished. Views of many are

not worthy of tax support.,
III

The rights hereby asserted are of the natural rights of mankind. and that if any
act odu.11 be hereafter passed to repeal the present. or narrow its operation, such
act will he an infringement of natural rights.

63.453 0 72 10 (Pt. 3)



Comment :, The public school tax laws should not operate only for their exclu-

sive benefits at the expense of others
In order to clarify tle issue. a new bill. parallel to that proposed by Jefferson

ought to be enacted. Here below is a guide for what could be a new bill for
religious educational freedom. I

Whereas Almighty God has created the mind free . , -. to compel a man to
furnish contributions of mosey ey for the promgation of opinions which he dis-

believes, is sinful and tyrannical : that even forcing him to support this or that
teacher of his own religious persuasion. is depriving him of the confortable liberty

of giving his contributions to the particular school system. whose moral outlook

and values he shares and whose teaching he feels most persuasive to civic. moral

and spiritual righteousness . . .. therefore the proscribing any citizens as un-
worthy the public confidence by laying upon him an incapacity of receiving his
own tax funds for his schools, unless he professem that his schools are not differ-

ent than the public schools in all respects is depriving him injuriously of those
privileges and advantages to which in common with his fellow citizens he has
a natural right:- that it tends only to corrupt the principles of that non-public
school system it is meant to encourage, by holding out full public support to those
school supporters who will externally profess and conform to the public school
views , , . to suffer the civil magistrate to intrude his powers into the field of
opinion, and to restrain. by legally denying the right of the non-public school sup-
porters to pay their education taxes to their own schools, the profession or
propagation of principles on supposition of living parochial, private and de-
nominational is a dangerous fallacy. which at once destroys all religious liberty.
because he being of course judge of that tendency will make his opinions the rule
of judgment, and approve or condom' the sentiments of others only as they shall
square with or differ from his own : that it is time enough for the rightful pur-
POSCR of civil governments. for its officers to interfere when principles break out

into overt acts against peace and good order : and finally. that truth is great and
will prevail if left to herself. that she is the proper and sufficient antagonist to
error and has nothing to fear from the miffict, unless by human interposition dis-

armed of her natural weapons. free argument and debate, errors ceasing to be
dangerous when it is permitted freely to contradict them.

II
Re it enacted by the Congress; That no man shall be compelled to attend or sup-

port any educational philosophy. institution or teaching whatsoever, nor shall
be enforced, restrained, molested, or burdened in his body or, goods, nor shall
otherwise suffer on account of his religions opinions or belief ; but that all men
shall be free to profess, and by arm:me:It and practice to maintain, their opinion
in um tters of religion and choice of instruction, and that the same shall in no
wise diminish, enlarge or affect their civil capacities.

HI
The rights hereby asserted are of the natural rights of munkind. and that if any

act shall be hereafter passed to repeal the present. or to narrow its operation. such
act will he an infringement of Saturn! right.,

The proposed bill by Thomas Jefferson was postponed in 1779 and no action was
taken in Virginia for the next five years. The ideas of Jefferson concerning total
freedom from state control for the individual in sirens of religions conviction and
practices were bold, radical and Virginia was not yet ready to grant this freedom.

When the legislature met again in 1754. Jefferson's 11111 was reintroduced and
thin time a new bill was added by Patrick Henry. It is extremely interesting and
very useful to study his bill and note the Amnia rifles of his proposed compulsory
Christian Religion financing and the eompubtory public Minot laws. Indeed, the
two are almost identical. The author of the liberty or death statement was con-
vinced that Christianity must be supported by everyone, just as the supporters of
the public schools believe that everyone mustfinunciallysupport the public schools.
Fortunately for religious freedom. Patrick Henry's bill did not pass. Unfortun-
ately for the note- public schools supporters. compulsory financing for the public
schools exclusively is still with us. Those like Patrick Henry. who wish to benefit
the public are often illittglI111141 111111 if their wishes are carried out are guilty of
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denying religions liberty to those who by reasons of conscience hold to values andopinions different from the so-called benefactors.
Here then follows the bill by Patrick Henry with comments and where appli-cable parallel statements from the Constitution of the State of Michigan

A Bill Establishing u Prorixion for Teachers of the Christian Religion
Whereas the itetteral diffusion of Christian knowledge With a natural tendencyto correct the morals of men, restrain their vices. and preserve the peace ofsociety: which (Alma be effected without a competent provision for learnedteachers. who may lw thereby enabled to devote their time and attention to theduty of instrueting such citizens as from their circumstances and want of educa-tion. cannot otherwise attain melt k and it is judged that such pro-vision unty be made by the legislature, without counteraeting the liberal prin-eiple heretofore adopted and intended to be preserved by abolishing all distribu-

tions of preeminence amongst the different :.ocieties or communities of Chris-tians
ilihigan Constitution. Article VIII. Section 1

"Religion, morality and k ledge being necessary to good governmentand the happiness of mankind, schools and the menus of education shallforever be encouraged."
Be it therefore enacted by the general assembly. that for the support of Chris-

tian teaeherslwr eentunt on the amount, or in the pound of the stun payable fortax on the prolwrty within this Commonwealth. is hereby assessed. and shallbe paid by every person chargeable with the said tax at the time the smiteshall become due: 311111 the sheriffs of the several mollifies shall have power tolevy and collect the same in the S311111' manner and tinder the like restrictions and
limitations. as are or may be prescribed by the laws for raising the revenuesof this Slate:

MicMgan Constitution, Article VIII, Section 2 ;
The legislature shall maintain mid support a system of free public ele-

mentary and secondary schools as defined by law. Beery school district
shall provide for the education of its pupils without discrimination as toreligion. creed. race. color or national oritri." (Public schools shall befinanced by 1 "the distribution of the primary school fund." (388, 557 M.S.A..15. 10271.,

and be it Enacted that for every stun so paid, the sheriff or collector shall
give receipt, expressing therein to what society of Christians the person fromwhom he may receive the same shall direct the money to be paid. keeping
a distinct account thereof in his books. The sheriff of every county. shall on orbefore the ____ day of ____ in every year, return to the court, upon oath two
aliambetieal lists of payments to hint made, distinguishing in columns oppositeto the names of the lwrsons who shall have paid the same, the society to whirl:
the money so paid was by them appropriated: and one column for the names
where no appropriation shall be made. One of which lists after being recorded
in a book to.be kept for that purpose. shall he filed by the clerk in his office;
the other shall by the sheriff be fixed up in the courthouse, there to remain
for the inspeetbm of all emwerned. And the sheriff, after deducting perrentum for the collection. shall forthwith pay to such person or persons as shall
be appointed to receive the same by the vestry, elders or directors. however
denominated of each such soeiety, the sum an stated to be due to that society:
or in default thereof, upon the motion of such person or persons to the next or
any succeeding court. execution shall be awarded for the same against the.sheriff and his security, his and their executors or administrators: provided
that 10 days previous notice be given of such motion. And upon every such
execution. the officer serving the mine shall proceed to hnmediate sale of theestate token. and shall not swept of security for payment at the end of 3
months, nor have the goods forthcoming at the day of sale; for his better direr
tion wlwrein, the clerk shall endorse upon every such execution that no security
of any kind shall he taken : and lee it

Further enacted, That the money to be raised by virtue of this act. shall be
by the vestries. eiders, or directors of each religions society appropriated to aprovision for a minister or teacher of the gospel of their denomination, or the
providing ii aces of divine worship, and to none other 11,41. a hatmerer : except
in the denominaions of Quakers Ind Mennonists, who may receive what is col-
lected front their members, and )Istee it in their general Nude, to be disposed
of in a manner which they shall think best calculated to promote their porticular
mode of worship: and be it.
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Enacted, That nil sums which at the time of payment to the sheriff or ollec-
tor may not he appropriated by the persial paying the same. shall I,e accounted
for with the court in a manner as by this act is directed: and after deducting
for his coPetion, the sheriff shall pay the amount thereof (upon account
certified by the courts to the auditors of public accounts. and by them to the
treasurer) into the public treasury. to be dispowd of under the direction of the
general assembly, for the encouragement of seminaries of learning within the
counties whence such shuns shall arise. and to no other use or purpose whatsoever.

This act shall commence. and be in force. from and after the -- day of
in the year .

Patrick Henry was willing to concede religious liberty only to two specific
groups and then only if they paid their assessments to their own general fund.
He was not willing to concede the right of people to choose which system they
wanted. No other group was entitled to freedom. The state was to he the sup-
porter of the Christian churches.

In Michigan we have compulsory instruction. The public system is to be financed
by everyone. No exceptions to the rule are allowed. Certain groups may set 1111
their own schools of instruction but then only if they meet state standards. No
exceptions to the law are allowed. The state was and is the supporter of the
public schools of instruction. The state does not grant parents the freedom to
instruct their children as they see fit. Things have not really changed since the
days of Patrick Henry, However. Patrick Henry would make one exception.
specific groups could exempt themselves from the general assessment and support
their own institutions. Michigan will not even allow non-public school supporters
to support their own schools with their own tax monies. Patrick Henry did go
too far when he did not allow for freedom of choice. This is what parents of
non-public school children are asking forfreedom of choice with the freedom
to direct their taxes to the schools of their choice.

The bill introduced by Patrick Henry was discussed and postponed for another
year., Before November 178.1 James Madison penned and circulated his famous
remonstrance. We would like to quote his remonstrance 'mint by point and add
comments to each.

Memorial and Remonstrance Againnt Religious Assessments to The Honorable
The General Assembly of The Commonwealth of Virginia

"We, the subscribers, citizens of the said Commonwealth having taken into
sedum; consideration. a bill printed by order of the last session of general assem-
bly. entitled "A Bill Establishing a Provision for Teachers of the Christian
Religion," and can conceiving that the same, if finally armed with the sanctions
of a law, will be a dangerous abuse of power, are bound as faithful. members
of a free State, to remonstrate against it. and to declare the reasons by which
we are determined. We remonstrate against the said bill :

I. Because we hold it for a fundamental and undeniable truth, "that religion
or the duty which we owe to our Creator and the manner of discharging it, can
be directed only by reason and conviction, not by force or violence." The religion
then of eery man must be left to the conviction and conscience of every man ;
and it is the right of every man to exercise it as these may dictate. This right is
in its nature an mm114.11814 right. It is unalienable; because the opinions of
men, depending only on the evidence contemplated by their own minds, cannot
follow the dictates of other men:, It is inalienable also; because what is here a
right toward men, is a duty toward the Creator, It is the duty of every man to
render to the Creator such homage, and such only. as he believes to be acceptable
to him. This duty is precedent both in order of time and degree of olgigation
to the claims of civil society. Before any man can be considered as a member of
civil society, he must 1w considered as a subject of the Governor of the Universe
And if a member of civil society, who enters into any subordinate association
mind always do it with a reservation of his duty to the general authority ; nand
more must every man who becomes a member of any particular civil society, if
it with a saving of his allegiance to the Universal Sovereign. We maintain there
fore that in matters of religion no man's right is abridged by the institution
of civil society. and that religion is wholly exempt from its cognizance. True it is
that no other rule exists, by which any question which may divide a society. cat.
be nItimately determined, but the will of the majority may trespass on the rights
of the minnrity,

Comment: Instruction from a religious point of view has been a recognized
responsibility since before the time of Christ. Christianity too has recognized
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and encouraged this responsibility. Very shortly after the Puritans settled in
Massachusetts they passed laws establishing schools so that children could be
instructed and be knowledgeable Christias. This was their conviction and they
had the freedom to carry it out. Notipubli4 school supporters also wish to exercise
their unalienable rights to direct their obliscience, without added penalties. In
our democratic society the majority has ruled that all people must support public
instructhii. Yet It is their religious conviction that their children should attend
schools There religious instruction permeates the curriculum. The majority
denies them the right to use their educational tax ninnies for their schools. In this
case the majority bus trespassed on the rights of the minority.

2. Because if religion be exempt from the authority of the society at large.
still less can it be subject to that of the legislative body. The latter are but the
creatures and vice regents of the former. Their jurisdiction is both derivative
and limited: It is limited with regard to the coordinate departments, more
necessarily is it limited with regard to the constituents. The preservation of a
free government requires not merely, that the metes and bounds which separate
each department of power may Ile invariably maintained : but more especially,
that neither of them be suffered to over leap the great barrier which defends the
rights of the people. The rulers who are guilty of such an eucroachtneut, exceed
the commission from which they derive their authority, and are tyrants. The
people who submit to it are governed by laws made neither by themselves, nor by
an authority derived from them, and are slaves.

Coment:, The present laws of the State of Michigan in matters of school
financing are not expressive of the will of nonpublic school supporters. The laws
concerning taxation for schools of public instruction are an encroachment upon
the rights of those people who by religious conviction believe in the necessity
of a different system. The authority which forces them to support such a public
system is by nature and definition tyrannical and they are but slaves to the
present system.

3. Because. it is proper to take alarm at the first experiment on our liberties.
We bold this prudent jealousy to be the first duty of citizens and one of the
noblest characteristics of the late revolution. The freemen of America did not
wait until usurped power had strengthened itself by exercise, and entangled the
question in precedents. They say all the consequences in the principle, and
they avoided the consequences by denying the principle. We revere this lesson
too much, 50011 to forget it. Who does not see that the same authority which
can establish Christianity, in exclusion of all other religions, may establish with
the same ease any particular sect of Christians, in exclusion of all other sects?
That the same authority which can force a citizen to contribute 3 pence only of
his property for the support of any oue establishment. may force him to conform
to any other establishment hi all cases whatsoever?

Comment: The established imblic system of instruction is considered a danger
to religious liberty. Many years ago. some already had apprehensions aboutthe potential use for sinister purposes such a huge educational system couldprovide if control of it ever got into the clutches of the wrong kind of people.
For instance. nearly a century ago, a Princeton theologian, the great Reverend
Doctor A. A. Hodge. predicted that the U.S. public school system would eventually
become. 'the most efficient instrument for the propagation of atheism the worldhas even seen. If every party in the state has the right of excluding from the
public schools whatever he does not believe to be true." reasoned Dr. lodge,
"then be that believes most must give way to him that believes least. and he thatbelieves least must give way to him that believes absolutely nothing. no matterin how small a minority the atheists and agnostics may be."

The Roman Catholic immigrants realized very quickly that the public system
of instruction in the nineteenth century was essentially a Protestant system andthey protested this bias. To instruct their children in the manner of which they
could conscientiously approve. they established the Catholic parochial schools.
The Calvinists. Lutherans, Jews, Seventh Day Adventists and others likewise
established schools which reflected their conscience. Nevertheless, the state hasnot seen fit to extend any type of financial relief to these schools. Rather. theauthority of the public instruction system is so comprehensive and all embracingthat people who cannot agree with the public system due to their consciencemust still support this system. The authority which at one time could establish
a system of public instruction of a basically protestant nature is the same authori-
ty which now operates a system of public instruction which has cut the ties withprotests nti sm.
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Madison was right. the atdhonty which can force a citizen to financially sup-
port One type of established system today can fon+ him to support an estab.
fished system of another type tomorrow. The "tomorrow" of Madison has long
ago become a reality.. The state system of instruction is the official system. sup-
ported by the state and the citizens. both the willing and the conscientious dis
senters. The Superintendents of Public Instruction furthermore have been given
the authority to determine whether the dissenters meet public standards in
education, curriculum. qualifications and length of instruction. The invasion of
private individual conscience by the state is alarming. Our forefathers fought
for the right to govern themselves. to tax themselves and to believe as they
wished. In the twentieth century many find that the battle has to be fought
again. The only qualification which the state may impose is that these schools
do not seek to overthrow the government. All other arms of conscience are beyond
the authority of the state.

4. Because. the bill violates that equality which ought to be the basis of
every law. and which is more indispensable. in proportion as the validity or
expediency of any law is more liable to be impeached. If -all MPH are by nature
equally free and independent." all men nre to be considered ns entering into
society on equal conditions: us relinquishing no more. and therefore retaining
no less. one than another. of their natural rights. Above all are they to be con-
sidered as retaining an "equal title to the free exercise of religion according to
the dictates of conscience." Whilst we assert for ourselves a freedom to embrace.
to profess. and to observe the religion which we believe to be of divine origin.
we cannot deny an equal freedom to those whose minds have not yet yielded
to the evidence which has convinced us. If this freedom be abused. it is an
offence against God, not against man:, To God therefore. not to main. must an
account of it be rendered. As the bill violates equality by subjecting some to
peculiar burdens: so it violates the Name principle. by granting to others peen.
liar exemptions. Are the Quakers and Mennonists the only sects who think a
compulsive support of their religions unnecessary and unwarranted? Can their
piety alone be entrusted with the care of public worship? Ought their religions
to be endowed above all others. with extraordinary privileges. by which proselytes
may 1w enticed from all others? We think too favorably of the justice and good
sense of these denominations, to believe that they either covet pre-eminencies
over their fellow citizens. or they will he seduced by them, from the common
opposition to the measure.

Comment: We assert that the public system of instruction "violates that
equality which ought to be the basis of every law." as it denies equal treatment
for those who dissent.. We too retain an "equall title to the free exercise of religion
according to the dictates of conscience." Non-public school patrons believe that
God holds them responsible for the total development of their children and thus
established non-public schools of instruction according to the dictates of their
consciences. This right has been recognized by the Supreme Court of the United
States. While it may be their fervent WWI that all other parents would recognize
this God given responsibility and do likewise. we recognize that we cannot deny
the other parents their freedom as their "minds have not yet yielded to the
evidence which has convinced us." Yet. while we recognize that parents who do
not believe as we do have a natural freedom of their own. they in turn are not
willing to recognize that the same freedom exists for others as well. The parents
who differ with us have passed laws which subject non-public patron to peculiar
burdens. By law they must support public instruction and the total cost of the!'
own as well while the public vehemently denies and responsibility to their schools.
The public defense is the "wall of separation." but it does not mind. in fact it
compels. money to cross that wall for the public system and then hypocritically
argues that public money may not recross that wall to support religious views.

The supporters of nonpublic schools do not demand total legal support
for their schools and views. But they ask for their own tax money for their
schools. Should public schools of instruction alone be entrusted with the care
of instruction? Ought its views to be endowed above all others with special
privileges? We think too highly of justice to demand pre-eminence over others
and we believe that justice ennuot tolerate the establishment of the public
system of instruction as preeminent and exclusive either.

5. Demise the hill implies either that the civil magistrate is a competent
judge of religious truth: or that he nifty employ religion as an engine of civil
policy.. The first is an arrogant pretension falsified by the contradictory opinions
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of rulers of all ages and throughout the world : the second an unhallowed perver-
sion of the means of salvation.

Conn at ,' At present the civil magistrates are called upon and legislate on
*natters concerning the religious truth. They decide what is religion and reli-
gious instruction in the schools and either pass laws or decide in court cases
what may or may not be taught. Icligion is not used as civil policy but rather
the doctrine of the wall of separation which compels all education tax money
to travel in one direction, into the public educational system. The first involves
deciding what is truth and the second is a perversion of justice.

6. Because the establishment proposed by the bill is not requisite for the
support of the Christian religion, to say that it is, is a coutrodiction to the
Christian religion itself; for ever- page of it disavows a dependence on the
powers of this world ;' it is a contradiction of fact ; for it is known that this reli-
gion both existed and flourished, not only without the support of human laws
but in spite of every opposition from them ; and not only during the period of
:miraculous aid, but long after it had been left to its own evidence and the
ordinary care of 'providence. Nay, it is a contradiction in terms f for a religion
not invented by human policy. must have proexisted and been supported,
before it was established by human policy., It is moreover to weaken in those
who profess thi4 religion a pious confidence in its innate excellence, and the
patronage of its author ; and to foster in those who still reject it, a suspicion
that its friends are too conscious of its fallacies, to trust it to its own merits.

Comment: The desire for justice and equality for the parents who support
nonpublic instruction does not imply a collapse of the public system of instruc-
tion nor should it. Education had existed and flourished long before it became
compulsory. Even in the Dark Ages in Europe schools continued to exist and
train students. It is a natural desire of parents to provide and seek opportunities
of instruction for their children. Those public officials who cry in alarm at the
thought of losing the tax monies that the public system of instruction cannot
be trusted to its own merits and win the support of those who attend this school
system. This lack of confidence does not justify opposing justice and equality
in financing nonpublic schools.

7. Because experience witnesseth that ecclesiastical establishments, instead
of maintaining the purity and efficacy of religion have had a contrary operation.
During almost 15 centuries, has the legal establishment of Christianity been
a trial. What have been its fruits? More or less in all places, pride and indolence
in the clergy; ignorance and servility in the laity ; in both superstitution, bigotry.,
and persecution. Inquire of the .teachers of Christianity for the ages in which
it appeared in its greatest luster ; those of every sect point to the ages prior
to its ineorixwation with civil policy. Propose a restoration of this primitive
state in which its teachers depended on the voluntary regards of their flocks;
many of them predict its downfall. On which side ought their testimony to have
greatest weight, when for or when against their interests?

Comment: For almost a century America has had compulsory education.
What have been its fruits? We have witnessed a multitude of nwthods, psychol-
ogies. philosophies, techniques, games and failures. Education was to enlighten,
to provide moral training for the child, to prepare him for adulthood, to make
him n better citizen, to make him aware of his role in the decision making
process of society., The record is not without millions of failures. Children
still graduate from schools with very little necumulation of knowledge. By
elimivating the ties to Christianity, time public schools have denied themselves
a moral base since all things have then become relative. We discover that young
people are graduating without any definite values in life. Even the role of
responsible citizenship is being replaced by mob action, mob demonstrations.
campus protest and high school disorders. III many public schools of instruction
educ ,ration is haphazard and 4metimes takes place under the watchful eyes of
the local enforeement agents.

S. Because the establishment in question is not necessary for Me support of
civil government. If it be urged as necessary for the support of civil government
only us it is a means of pomporting religion, and it be not necessary for the latter
purpose, it cannot hue necessary for the former. If religion be not within the cog-
nizance of civil government, bow eon its legal establishment be said to be neces-
sary to civil government? What influence in fact have ecclesiastical establishment
had on civil society? In some instances they have ilPell seen to erect a spiritual
tyranny on the ruins of civil authority ; in many instances they have heen seen
trbid: nog the thrones of isditicol tyranny;, in no instances have they been seen
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the guardians of the liberties of the people. Rulers who wish to subvert the public
liberty, may have found au established clergy convonient public auxiliaries. A
just government. instituted to secure and perpetuate it. needs them not: Such a
government will best be supported by protecting every citizen in the enjoyment
of his religion with the same equal hand which protects his person and his prop-
erty ; by neither invading the equal rights of any sect, nor suffering any sect to
invade those of another.

Comment: Neither the civil government nor society will collapse if the public
system of instruction loses some of its special advantages. Most of our govern-
ment leaders in the Twentieth Century have recognized the evil influences of
monou101 les.

Our mriet advocates diversity and competition. Even the largest state regu-
lated private monopoly. A.T.T. must allow competition if it exists. If Bell were
allowed to bill the subscribers of the local independent telephone companies in
addition to their own telephone bills. obviously these sum II companies would soon
be forced out of business. This would be an unfair lousiness advantage and wisely
this is not tolerated in the business world.

In matters of education the state has all the advantages and eau financially
force independent schools to close. The unjust power of the state has been per-
petuated and it has been disguised under the name of protecting religious liberty.
This liberty has come to mean that you have the freedom to operate and finance
independent schools only if you also pay the costs of the state education monopoly.

"Justice is blind" is a phrase :wed to describe impartiality but in this case
justice is literally blind in that it cannot perceive the injustice. The liberty of the
nonpublic school supporters is everywhere legally subverted with the willing
aid of the N.E.A., the A.C.L.C. and many elected public servants.

If the government does not support the right of every citizen to fair treatment
and religions freedom, then such a government is a tyranny., The nonpublic school
supporters hurl- no right to dictate to those who disagree with them. This also
implies that the public does not have the right to dictate 'to the other groups.
Each group has its own rights and if the aim of the state. namely an educated
citizenry, is being met. then the state may not decree preference for any one
system.

9. Because the proposed establishment is a departure from that generous policy.
which, offering an asylum to the persecuted and oppresed of every nation and
religion. promised it luster to our country, and au accession to the number of its
citizens. What it melancholy mark is the Mil of sudden degeneracy. Instead of
holding forth an asylum to the persecuted. it is itself a signal of persecution. It
degrades from the equal rank of citizens all of those whose opinions in religion
do not bent to those of the legislative authority. Distant as it may be. hi its pres-
ent form, from theinquisition it differs only from it In (tepee. The one is the
first step. the other the last in the career of intolerance. The magnanimous sufferer
tinder this cruel scourge in foreign regions, must view the bill as a beacon on our
coast. warning him to seek some other haven. iehere liberty and philanthropy
in their due extent may offer a more certain repose from his troubles.

Comment: The present mentos] of financing the public system of instruction
offers no financial freedom to those who. by reasons of conscience disagree. The
religions freedom for which our muntr was k 1 and for which we are still
thankful is being denied bodily. If one freedom eau be denied today. then another
eau be denied tomorrow. The supporters of nonpublic schools. are being degraded
from the equal rank of citizens since their opinions do not bend to the philosophies
of the public system of Instruction. Legislative authorities and courts have not
been willing to consider than as equal citizens. Repeatedly there is talk of aid.
but aid indicates second clams status. They are of equal rank and share equal
rights. Anything less indleates perseention and the lwginning of a general in-
quisition.

10. Because, It will have it like tendency to banish our citizens. The allurements
presented by other situations are everyday thinning their number. To superadd
it fresh motive to emigration by revoking the liberty they now enjoy, would be
the some species of folly %Mel' inns dishonored and depopulated flourishing king-
doms.

rfontnent : The Supreme Court of California In 1971 ruled that the present sys-
tem of financing public ,schools was unequal and unfair, Cnfortunatel. these
comments were limited to the public system. In Michigan an effort is being made
to Droll& eou,1 Memo* for 99 !Homo..., 1.4 in the state % oroonsfrol OM from
property to Income taxes %mad ensure that the issores1 would not he taxed beyond
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their ability to pay and that the rich would pay prtmortionatel3 more. The privateschools, the nonpublic institutions. have s a tehed their enridlinent decrease as
cost, lose and the a bilit3 to support tau $3 stems. public and nonpublic. declined.
Some States have made efforts to rectify the unjustness of supporting two systems,
but have been frustiated by the courts. Those oho still enroll children in non-
public schools are Wpie who will either sacrifice inure th1111 usual or have ale
average incomes. The latter will soon be taxed heavily aml thus increase
the pressure on them to withdraw their support from the nonpublic schools.

The state has tremendous powers, and the power to destroy is the greatest of all
powers. The tyranny of the state education is eve,yw here evident..

II. Bemuse, it will destroy that moderation and harmony which the fore-
bearance of our laws to intermeddle with religion. has produced amongst its
several sects. Torrents of Miami have been split in the Ohl World. by coin atten ,its
of the secular arm to extinguish religions discord. by proscribing all difference in
religious opinions. Time' has at length revealed the true remedy. Every relaxation
of narrow and rigorous policy. wherever it has been tried, has been found to
assuage the tIbtease. The American theater has exhibited proofs. that equal and
eomplete liberty. if it does 1114 wholly eradicate it, sufficiently destrliys its malig-
nant influence' on the health and prosperitj Id the state. If with salutary effects of
this system under our own eyes. we being to contract the bonds of religious free-
dom, we know no name that will too severely reproach our hilly. At least let warn-
ing be taken at the first fruits of the threatened innovation The very appearanceof the bill has transformed that "l'hristinu fitrebea ranee. love and charity." whichof late mutually prevaiied, into animosities and jealousies. which may not soon
lie appeased. What mischiefs may not be dreaded should this enemy to the public
quiet be armed with the force ofa law?

Comment: In the Old World the carious governments sought to mullion. one
faith alining their peoples without regard for individual conscience. The results
were often disastrous. In America. the U.S. Supreme Court. while allowing theexistence of private Christian. denominational and parochial schools, nevertheless
encourages and promotes one state system of instruction by imposing severeeconomic hardships ilium parents who support the above schools. There is no
liberty if it is not equal and so far the courts and most legislatures have shown nodetire to provide equality. The very name nonpublic signifies inequality. The
"nonpublic" schools nuust meet all state standards for quality in education andyet the parents must in addition support the 'addle system while receiving nosupport for their own. There has been no equality for more than one hundred
years. Even Horace Mann recognized the injustice of any law mpelling a manto support a school 53 stem which is different from the one his c 1 attends. Publicgreed for the nonpublic dollar is at the risit of this legally sanctioned injustice:
Many have suffered a long tine' and now declare that the time has come to stand
up and assert their Maim for equal liberty and justice.

12. Because, the policy of the bill is adverse to the diffusion of the light, ofChristianity. The first wish of those who enjoy this precious gift, ought to bethat it may be imparted to the whole race of mankind. Compare the number ofthose who have as yet received it with the 'lumber still remaining under the
dominion of false religions:' and how small is the former. Does the policy of thebill tend to less the disproportion? NO. It at once discourages those who arestrangers to the light of (revelation) from coming into the region of it ; and
countenances. by example the nations who continue in darkness. in shutting out
those who might convey it to them. Instead of leveling as far as possible. every
obstacle to the victorious progress of truth, the bill with an ignoble and unchris-
tian timidity would circumscribe it. with a wall of defense. against the encroach-ment of error.

rmonnenit This entire passage characterizes the instruction of the publicschools today. The public system hinders the spreading of Christianity. it seeksto balance Christian tenets with pagan tows to pmve its neutrality. The public
system confuses the minds of young people AI the area of Christian truth by per-mitting people of all thee pagan religious of the world to instruct their young
minds. Even atheists and agnostics are permitted to instruct ehildren and we
must recognize that the moral values of many non-Christians are offensive to the
sincere Christian. To subject the minds of our children to these offensive valuesis an aldiention of the responsibility we dote'- been charged with by God, be-
cause we hold that God gives the child to the parents and not to the state.

Young children need a sure guidance so that when they leave home. they willbe able to cope with the diversities of society. Not to do so would be irresponsb
lie for many Christians. The laws of many states regard people under 1$ as
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minors, Incapable of thinking as an adult and not responsible for their behavior
to the degree that an adult Is held responsible. The laws differentiate between
juvenile and adult behavior. How then can the courts and the legislatures con-
tinue to declare that the public system is for everyone when there is such a di-
versity of values In the imidic system to which the young minds of our children
are subjected.

Truth does not exist in a vacuum, it is interpreted by people and in the case of
the public system of instruction, the truth will be interpreted by each instructor
according to his own life's perspective, We. too. interpret the truth, according to
our values and we wish our children to be instructed according to the valueswe
believe. The present system of financing for education favors the polyglot sys-
tem of values over and above the specific systems of values. By subjecting all to
laws requiring that they support the public system, the state has in fact estab-
lished a smorgasbord value system of its own. This is in direct violation of the
first amendment.

13. Because, attempts to enforce by legal sanctions, acts obnoxious to so great
a proportion of citizens, tend to enervate the laws in general, and to slacken flu
bonds of society. If it be difficult to execute any law which is not generall f,
deemed necessary et* salutary, what must be the case where It is deemed Invalid
and dangerous? And what may be the effect of so striking an example of im-
potent,. in the government, on its general authority?

Comment: In the United States roughly one tenth of all students attend non-
public schools. The private Christian. denominational and parochial schools ac-
count for most of the nonpublic schools in existence in our society, It is clear
that present laws, enforced by legal sanctions. are very burdensome to a large
number of parents who support these nonpublic schools. We question the Im-
!latency of the government in recognizing the injustice which exists. If the in
justice exists due to the inability of the government to withstand the pressures
and avaricious demands by the majority. then the government has fallen Into a
shameful state of affairs. Incapable of providing moral leadership and Justice.
If the present injustice exists by design then those who have forced people to
obey these laws by coercion and legal sanctions. have acted irresponsibly with
their powers. The test of leadership has always been fairness and yet as far
as we are concerned. unfairness in education has been the law of the land. No
matter for what reason it exists. it can no longer be tolerated .-

14. Because a measure of such singular magnitude and delicacy ought not to
be imposed, without the clearest evidence that it is called for by a majority of
citizens; and no satisfactory method is yet proposed by which the voice of the
majorit.- in this case may he determined, or Its influence secured. "The people
signify their opinion respecting the adoption of the bill to the next session of
assembly." But the representation must be made equal, before the voice of either
the representatives or of the counties, will be that of the people. Our hope is that
neither of the former will. after due consideration, espouse the dangerous prin-
ciple of the 1;111. Should the event disappoint its. It will still leave us in full con-
fidence, that a fair appeal to the lattor will reverse 'he sentence against our
liberties.

Comment:. We recognize and openly state that the advocates of nonpublic
schools are decidedly in the minority in any state. For them there is no appeal
to the majority. Many parents In despair of continuing their ability to finance
their child's nonpublic Inst.1L'ion have pleaded for aid of any type. The 1970
vote on Proposal I was the result of finally obtaining some form of aid. This aid
was rejected by a majovit) of only 8%. The entire proced.4re of the 1970 "par.
()chine Issue, even though 44% voted In the negative and are a large minority,
they must still bow their necks under the heels of the :i6% majority ; id it is a
tragedy,

First, the vote showed that the people were unwilling to recognize injustice
and the statements made by the supporters of the public system of instruction
left no doubt that in their minds, any aid which diminished their share of the
public fluids for education was intolerable. Second, aid is not what the non-
public school parents should have asked for. The reignited refusal of the courts
and the legislature to deal justly drove these parents to this pitable status of
begging for erumbs of mercy. It Is all indictment of the governing process and
the judicial system when n grump of people are reduced to begging for handouts.
Justice has Indeed fallen upon hard times but perhaps the end is in sight, with
legislation such as Hit 16141 pending.

The parents who support privn'e Christian, denomination and parochial schools
do so at a great cost to themselves. Theirs is not a whimsical attitude but a deep
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rooted conviction. To recognize the right Of such a conviction to exit- and to
establish institutions for the instruction of such convictions is an empty right
when at the same time these people are legally required to support institutions
which teach and instruct values which these people do not support.

It is an empty right when the costs of supporting two systems becomes so pro-
hibitive that people must make a elmie, a choice which is always coerced since
the stile by threat of legal sanctions, forces people to support the public system
exclusively at all times. We have become the slaves of an unwanted system. the
slaves of a legal tyranny so powerful. that it forces people to compromise their
convictions and finally. to justify their to;ly choice available. to deny the im-
pinnace of their convictions. Not even .b.aertion and Madison could have en-
visioned a state SII powerful. 1:11 bent on injustice :15 the present state educational
laws.

15. Because, finally, "the equal right of every citizen to the free exercise of his
religion according to the dictates of eonsciene" is held by the same tenure with
all our other rights. If we weigh its importimee, it cannot be less dear to us if
ae onsult the declaration of those rights which pertain to the good people of
Virginia. as the "basis and foundation" of government, it is enumerated with
equal solemnity. or rather studied emphasis. Hither then. We must say. that the
will of the legislature is the only measure of their authority and that in the
pientitude of this authority, they may sweep away all our fundamental rights:
or that they are bound to leave this particular right untouched and sacred. Either
we must say, that they may control the freedom of the press. may abolish the
'vial by juy. may swallow up the executive and judicial powers of the State.
nay,, that they may despoil us of our very right of suffrage and erect themselves
into an independent and hereditary assembly : or we must say, that they have
no authority to enact into law the bill under eonsideration. We the subscribers
say that the general assembly of this Commonwealth have no suet authority.
And that no effort may be omitted on our part against so dangerous an usurpation,
aye oppose it. this remonstrance;istnince: earnestly praying. as we are duty bound, that
the Supreme Lawgiver of the rniverse, by illuminating those to whom it is
addressed. may on the one 1181111 turn their councils from every net which would
affront His 1114 prerogative or violate the trust committed to them; and on the
other, guide them into every measure which may he worthy of His blessing may
redound to their own praise. and may establish more firmly the liberties. the
lirosPerity. and the happiness of the Commonwealth.

Conuent:, Free exercise of religion according to the dictates of conscience is
of the same nature as all our other rights. If this right cannot be granted then
We are in danger of losing our other rights as well. If nonpublic school patrons
are first class citizens then they are entitled to equal justice and equal protection.
For too Itmg have the courts and legislatures usurped the right to declare that
there is a distinction between conscience and eonvictions of those who support the
public system of instruction and those who support the nonpublic systems. The
conscience and convictions of KWh man are free. There exists not one court, one
legislature, one branch of N.H.A.. one pressure group, one lobby or one citizen
which should be allowed to compel a man to ehange pas conscience or convictions
or force Matto compromise his eoliSetellVe or eonvict ions.

Religious liberty is a fundamental right. Our ancestors d III this prin-
elide, calm' to this country because of the religious liberty which was established
because of the efforts of Jefferson 11 11d Madison. Our ancestors brlieved in erecting
institutions of in, tmlion which reflected their freely held convictions.

In some eases the conscience of our ancestors wised them to P tablish private
Christian, denominational or parochial schools. III other coxes, the conscience
of our ancestors induced them to establish schools of a nonreligious nature. The
freedom to do so was one of the greatest triumphs of early American soeiet.,
Yet, somewhere in the nineteenth century a ehange of attitude developed. The
hitter sehools became the preteens! type of schools and the former fell into public
disfavor. Perhaps it was fear of the Protestants that Catholics might subvert
the state, perhaps it was the desire to inelt all people into one mold by way of a
public syStem, we cannot say. This decline ham amelerated ill the past decade,
primarily because of the ever increasing costs of education. Whereas in 1947
total expenditures for education amounted to *6.5 billion (2.tich of the G.N.P.) by
11)67 expenditures for education came to S.18.5 billion (8% of the (1.N.P,. ), a 000%
increase.

The Injustiee which once was a nuisance has become a millstone around the
necks of many. The ability to remain financially capable of supporting two sys-
tems in coining to an end. Now the time has come to ask once more for justice.
We pray that the Congress. the legislatures and the courts will mum and Air all
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declare that religions liberty does indeed exist: free from government control.
We hope that the unfinished work of Jefferstm and Madison u ill now be
completed.

numb ly'and gratefully submitted for the testimony of record on UM 16141 of
1971 t

NATIONAL GOVERNORS. .0A ERE S
D.r.. Infiniti 22. 1972.

Mr. ,lorry M NIARtIN, Jr..
Chief Cotixel. Om miller on trap and Ilettnti. I Howie of Repreticit

Wanittrifitiin.,

am enclosing for your information aml the lllll the current polio
positions of the National Governor: Cionference on the education finance isne:

1. Policy Matement B-15Education Finance.
2. Policy statement 1i-16Value Added Tax.
Also enclosed is a major repirt by the Natiotai tbovermors' (',inference this

year concerning The NtatIR 11111i ko.,111"ithin I!172 Oi errielr plus a cur-
rent survey of school finance study rommissions and committees that are now in
operation within each State. If pm think it appropriate. we %%mild be glad to
have these items submitted hr the hearing record. Athlitional copies are alti
available for members of the Committee that you may request.

Most sincerely,

Enclosures.

JAS. L MARTIN.
.1xxorinte Direetor.

11-15EDIATIOX FiNANcE ItKrottm

The State role in financing elementary and seemulary educar is the twist
Vital issue currently facing the States. I.:dm:Oita ! is and must continue to In. a
Stith. responsibility. State :ler to achieve mond whuatinn,ul ilminrtnnity must
begin immediately. prligress rapidly, and ha e the aggressive leadership Alf elected
off elals in State Government.

The Nationel Governors' Conference urges all States to undertake immediate
action toward equalizing edneational opportunity, There is great variety in edu-
cational finance sy::tems available to States as they seek to achieve this objective.
Review of the issues and approaches underscores one critical point the wide
variety of alternatives prevents a "best solution." Nevertheless, States intiqt focus
on one prime objectiveelimination Id local wealth as the Illajim determinant in
educational opportunity.

Rapidly rising (Attention costs, r,inirements for equal educational oppivrtunity,
aud increased demand for all local services have el MilliM41 to losing heavy pres-
sure upon the education Jimmying systems of many states. Remit state and fed
eral court decisions have further dramatized the education thence dilemma. Since
August 1971. state courts in Arizona. California. and New Jerso. and federal
district courts in Texas and Minnesota have deelared unconstitutional those
financing systems which allow local disparities in proper0 -based wealth to be
reflected in unequal educational opportunity. Ttslay more than 30 similar eases
are pending in s :tatoanud federal Om rts.

In order to meet the State's responsibilities for providing equal educational
opportunity and at the same time to avoid serious financial and administrative
disruptions and the potential misuse of resources involved in immediate NIA
emmlization, It is recommended that each State deelop plans, programs and
a specific timetable to accomplish this reform with all deliberate speed.

Recent studies of the education finance problem in individual States indicate
the State examination of any current system should Include study of such
alternative elements as the following

State versus local responsibility for raising education revenues from a variety
of taxes;

Property tax reform :
Property tax relief ;
State assmnption of selective education costs such as special editeatiott and

capital outlays:



State imposed equalization formulas to insure equal educational opportunities
regardless of local district it ealth :

Local control options. such as enrichment programs, curriculum development.
staffing. innovation. transportation and personnel ;

School system organization and administration. _

The National Governors Conference has existing policy with regard to the
federal role in education. Paragraphs one and three of Policy Statement C.- 4
declare the Governors support for .:

"Assumption by the Federal Goermuent of far greater responsibility for
the financing of education. Such increased federal financial participation should
take the form of general grants to the States for educational purposes. Rot"
the legislation and federal regulations for such a program should leave maximum
flexibility to States and localities to develop programs to meet their most urgent
newts. The basic purpose of such a program would be to help meet the rapidly
rising bask cost of education. not to stimulate new supplementary programs.
Such programs should not mandate the creation of any new State or local admin-
istrative mechanisms."

"Consolidation of existing federal grant-in-aid programs for education into
broad functional categories. thereby increasing the ability of States and locali-
ties to design programs within broad federal policy guidelines to meet critical
needs in individual States and localities."

While achieving educational equality is primarily the responsibility of indi-
vidual States, new federal assistance will be necessary to assist States in doing
this. Federal 'programs developed to provide such assistance should include the
following principles

1. New assistance should not be aimed at encouraging a single. federally pre-
scribed approach to educational equalization. Differing State political traditions
and fiscal situations must be recognized. since an attempt to innsace a national
structure which violates Hesse variations will hinder rather than advance
equalization.

2. The States should not be by-passed in federal education legislation, directives
or policy decisions since States have constitutionally and historically maintained
ultimate responsibility for education.

3. Federal assistance toward equal educational opportunity should not be
tied to other objectives such as property tax relief. Local tax relief and reform
is a state concern and must ultimately depend upon state action.

4. Federal financial assistance for education should continue to be appro-
priated from the general revenues of the U.S. Treasury to assure flexibility in
the face of changing needs.

11-1OSunoxul. VALUE ADDED TAX

The Committee has examined the recent Administration concept of providing
to States a substantial increase in federal funds for education through a national
value added tax which would require relief of local residential property taxes.

The Committee unanimously agrees that the issues of education finance, prop-
erty tax relief and reform. and a national value added tax are related, but
separate issues. which must be reviewed individually. The Committee also
believes that discussion of a national Value added tax 14110111d not delay immediate
action toward education finance reform in the individual States.

Moreover. the Nation..' Governors Conferenee questions the adoption of a fed-
eral value added tax because:,

The federal government has already usurpts1 control over an increasing
number of revenue sources :

Federal income taxes have been cut live times in the last ten years while
State and local governmental units have drastically increased taxes;

A national value added tax would provide direct competition for the 45
States that now rely on the general sales tax as a major source of revenue:

The principle of basing federal taxation on ability to pay as measured by
income has been gradually eroded in the past decade. and the proposed value
111111141 tax would further accelerate the shifting of federal taxation away
from graduated income levies.

Filially, the Committee reiterates its strong support for the existing National
Governors Conference policies calling for revenue sharing mid the federal assump-
tion of all welfare costs. The Committee believes passage of these measureS,'com-
bined with an restructuring of State and local Munition finance systems, should
be accomplished before decisions are made on a national value added tax.
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INTRODUCTION

The implications of the "Serrano-type" court cases are slowly

making an impact on state school finance structure. Nearly every

state has just completed or is undertaking a study of public school

finance problems. Although the impetus for change is coming from the

courts the real work is being accomplished by the Governors, Legislators,

and staff people as they prepare to change the school finance structure

in each state. This "Survey of School Finance Study Commissions and

Committees" is an attempt by the Education Commission of the States

to assist by alerting study groups of similar efforts in other states.

It is not a final report but merely a status report as of June 1, 1972,

The Education Commission of the States plans to up-date this

report and, with the assistance of a grant from the Spencer Foundation,

to offer in-depth assistance to member states on school finance reform.

Russell B. Vlsanderen, Director
Department of Research and

Information Services
Education Commission of the States
1860 Lincoln Street
300 Lincoln Tower
Denver, Colorado 80203



SURVEY OF SCHOOL FINANCE STUDY COMMISSIONS AND COMMITTEES

Department of Research and Information Services
EDUCATION COMMISSION OF THE STATES

1860 Lincoln Street, 0300, Denver, Colorado 80203

June 1, 1972

Compiled by Dr. Chris Pipho

STATE INFORMATIOtt ON COMITTEE OR COMMISSION

ALABAMA Alabama Education Study Commission. Established by the 1969
Legislature as a Permanent Commission to Study Education, Began
functioning in January 1971, The Commission consists of eight
lay people (representation by Congressional district), an execu-
tive secretary (non-educator) and a coordinator (educator)., The

Commission has appointed eight task forces. School finance is

being studied by the task force on finance and the task force
on community support.: The coordinator is presently conducting
an inventory of educational programs to include statewide goals
and objectives. Contact: Executive Secretary, Joe Dawkins,
(205) 269-6526; Coordinator, Dr. B. D. Whetstone, (205) 269- 7996.,

Alabama Commission on Higher Education. Established by the 1969
Legislature to study higher education. The Commission is now
preparing a master plan for higher education in Alabama. Nineteen

advisory commissions representing all higher education institutions
and groups have been appointed, The master plan and budget are due
May 1, 1973. Contact: Dr. Clanton W. Williams, (205) 269- 7515.,

ALASKA 1970-Advisory Council on State Financial Support to Public Schools.'
Final report and recommendations made in January 1970, Recommen-
dations: (1) Basic education programs in the schools should
include kindergarten, vocational education and special education;
(2) State share of operating expenses for basic program of each
district should be determined by the equalized percentage method;
(3) State should contribute 90% of operating revenues for basic
programs; (4) State should encourage districts to develop supple-
mental programs and should fund them in the same proportion as
basic programs; (5) BIA schools should be transferred to the state;

(6) Rural education should be at the same level as other districts;
(7) Foundation Program should provide an allowance for loss reduc-
tion, an incentive for program improvement, three-time "weighting"
for special education students, and expansion of pres0nt programs
up to 55 professionals per 1000 pupils. Contact, Jon Peterson,
Project Director, Stanford University,

ARIZONA 1971-Task Force on Education. Appointed by President of the Senate and

Speaker of the House., Ten subcommittees functioned; several directed
their efforts to school finance, Reports were made to the Legisla-
ture in January 1972: Contact: Senator Fred Koory or Arizona Legis-
lative Council, (602) 271-4900.
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Arizona 1972-Hg 2102 authorized the Arizona Department of Education to
(continued) develop a cost ac.aunting system for the schools of Arizona.

$175,000 was allocated. Work will begin in seven pilot
locations. Contact: Dr. W. P. Shofstall, Superintendent of
Public Instruction, (602) 271-4361,

1972-"Public School Finance in Arizona" -- a series of talks made
the Arizona Legislature by Senator David O. Kret in support

cf SO 1122 and other legislation. SB 1122 was to shift money
presently going into flat grants 15'82.50 per child based on
ADA1 to equalize a district's qual ,ying tax rate would be in-
creased .,on ten to SO cents and t.e 6% control mechanism would
be geared to changes in the National Consumer Price Index,
SB 1122 died in Senate committee, The series of talks covers
:2 topics related to school finance., Publication of the series
Is anticipated for June 1972. Contact: Senator D. B. Kret,
(602) 271-5284.

ARKANSAS 1969-71-Legislature appointed Committee to Study the Arkansas Mini-
mum Foundation Program. Act 376 -- school finance act -- was
passed by the Legislature in 1971. This act was a result of
the Committee's study, Contact: Joe I., Hudson, Associate
Director of Finance, Arkansas Department of Education, (501)
371-1667,

CALIFORNIA 1969-Advisory Commission on Tax Reform. Ten percent of state income
tax distributed on a per capita basis to local governments to
relieve property taxpayers; sales tax on utilities and selected
services; statewide property tax for public schools; increased
school foundation program; withholding and estimates system;
federal-type personal exemption in addition to current tax
credit for dependents.

1969-California State Department of Education Study! Issued report:
"Structure of Public School Support and Recommendations for
Improvement" which included (1) State should work to a level of
50% funding; (2) State funds should be used to raise the foun-
dation program support and categorical aid support to realistic
levels; (3) In determining districts' eligibility for state
funds, there should be no mandatory increases in tax rates;
(4) Allow for inflation and improvement of the level of parti-
cipation in estimate submitted to the Legislature by Governor;
(5) School finance measures should be acted on early in general
session of Legislature; (6) statewide policy committee on
school finance should be establlibed.

1970-The Joint Committee on Reorganization of Large Urban Unified
School Districts has completed a fifteen-month study on the
problems of urban education. The Committee plan would move
public education toward the goal of creating the opportunity
for a classroom situation which would be more conducive to an
effective learning process by (1) Expediting policy making and

4 2.453 0 72 II IN. 3)
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administrative decisions required for class -mom level support
of teachers and administrators; (21 Improving financial
resource utilization.; (3) Providing for increased representa-
tion of the community in educational decision-making in order
to bring'the curriculum and program development closer to the
relevant needs of the student; (4) Targeting low-performance
areas for both accountability analysis and special program
support; and (S). Providing a working laboratory of urban
education which will facilitate understanding of how to con-
tinually improve the urban educational process.

1971-Statewide Council on Long Range School Finance Planning i
This Committee is to make recommendations for public school
support. Topics to be covered: (1) An administrative account-

ability formula; (2) Plan for property tax relief; (3) Equal
educational opportunity; (4) Simplification of accounting,
record-keeping and reporting procedures; (5) Rationale for
school district goals and objectives; (6) Method of expenditure
control. Report due February 29, 1972.; Contact: Mayne
Burnett., Chairman, Sacramento, California,

1971- Commission on Educational Reform.' Appointed by Governor.

Report filed January 1, 1971, recommendations made: (1)

California should establish statewide tax on all real and per-
sonal property; (2) Educational funds should be directed to
providing equal educational opportunity; (3) All legislatively
mandated programs should be funded by state and implemented
following a one-school-year deferment; (4) Management audits
should be made available to districts on request; (S) Legisla-
tion should be passed to enable school bond elections to be
passed by simple majority; (6) Parents of students attending
nonprofit private schools should be granted tax relief; (7)
Legislation should be adopted requiring school districts to
adhere to a specified tint line for planning; (8) California
State Teachers Retirement Fund should be placed c:1 an actuarily

sound basis., Contact:: J., Stanley Green, Executive Secretary.,

COLORADO 1969-Committee on Fiscal Policy. Constitutional amendment for
statewide, state-collected sales and cigarette taxes for lo-
calities; broadened sales tax base to include services; more
state funds for schools; state financing of court costs;
disallows deduction of federal income tax payment for state
income tax purposes.,

1971-Legislative Council Committee on Public Education. A special

study was mandated by HJR 1033, 1971 Session. Report issued
November 1971: "Public Education -- Recommendations for 1972"
Research Publication No. 177. Recommendations made: (1)

Strengthen Boards of Cooperative Services; (2) Support pro-
grams which emphasize the prevention of dropouts through early
diagnosis of potential dropouts followed by specific programs;

(3) Recommendations (a) providing for lease arrangements for
school buildings, (b) requiring developers to submit plans for
meeting educational facility needs, (c) exempt school bond
interest from Colorado income tax increase, (d) increase from
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two to four mills the allowed levy for capital reserve fund of
school districts, (e) establish a school bond guarantee loan
fund, (f) direct the Colorado Department of Education to provide
advisory aszistance to local school districts in the planning
and construction of educational facilities. Sample bills were
proiided with each recommendation, Contact: Senator Chester
K, Enstrom, Chairman, Committee on Public Education.

1972 Legislative Council Committee on State and Local Finance.
Directed by UJR 1046 to conduct a purposeful study of public
hool finance and related property tax problems. The committee

is to submit to the first session of the 49th General Assembly
a new plan for the financing of j'hlic schools which hill.ade-
quately provide for the funding o' education programs, reduce
thr dependence upon property taxation for financing public
schools, provide equity in the distribution of property tax
burdens ann ...,Tae local control in the operation and management
of public schools., Contact; Joe Douglass, Legislative Liaison,
Colorado Department of Education, (303) 892-2291,

1972-Legislative Council Committee on State and Local Finance.
Directed by SJR 10 (pending) to undertake the "tax profile
study" pursuant to H8 1128 enacted during the 1972 Session of
the General Assembly. Specific charges; (1) Gather and prepare
data which might be useful in revision of present school finance
formula; (2) Conduct hearings to discuss alternative plans for
raising necessary revenue and the development of formulae f6r
the distribution of funds which could meet constitutional tests
established by recent court cases; (3) Develop appropriate revenue
protections and tax impact studies to inform the General
Assembly of the fiscal and economic implications of alternative
revenue sources which are feasible for the financing of public
schools in Colorado, Contact:, Joe Douglass, Legislative
Liaison, Colorado Department of Education, (303) 892-2291.

CONNECTICUT 1970-Connecticut State Revenue Task Force. Recommended:: piggyback
income tax of not more than 20% of federal income tax, except that
capital gains be taxed as ordinary income and interp,t on state
and local bonds other than those of Connecticut be taxed; de,
clining credit for dependents; broadened sales tax base; repeal
property tax exemptions for vetera 1 except those disabled;
when feasible, replace other property tax exemption:. with a
system of direct payments; uniform statewide assessment ratio;
authorize local charges in lieu of property taxes on eleemosynary
institutions. Contact; Connecticut Office of Legislative
Research, (203) 566-4150.

197I-Commission on Services and Expenditures. Appointed by Governor,
Contact: Edwin D. Etherington, Chairman, Old Lyne, Connecticut
06371, Copy of Report; Governor's Office, State Capitol,
Hartford, Connecticut, 06115,
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Connecticut 1972-State Board of Education adopted policy calling for full state
(continued) funding of education, Contact:. Dr. William J. Sanders,

Commissioner of Education, (203) 566-5371,

1972-Connecticut Equal educational Opportunity Financing Committee
-- HS 5427 (FAILED). Contact: Connecticut Office of
Legislative Research, (203) 566-4150.

DELAWARE 1971-Governor's Action Force on School Construction Costs in Delaware.
A statewide study on building costs that recommended reducing
space allowances for school facilities, updating of the bid laws,
incentive payments for architects and contractors, and
development of standards for structural, mechanical and elec-
trical components, etc. Single .opies of "Report on Recommen-
dations for Reducing School Construction Costs in the State of
Delaware" available on request. Contact: Dr, Wt. B. McCormack,
Chairman, 3 Wordsworth Drive, Hyde Pard, Wilmington, Delaware,
19808 or Mr, Robert L. Durkee, Director, School Services
Section, Department of Public Instruction, Townsend Building,
Dover, Delaware, 19901, (302) 678-4601,

1972-Delaware Education Finance Committee. Appointed by State Board
of Education. The Committee is to report to the Board of
Education in the fall of 1972. Contact: Dr, Kenneth Madden,
Superintendent of Public Education, P. O. Box 697, Dover,
Delaware, 19901 (302) 678-4601.

FLORIDA 1970-72-Citizens' Committee on Education. Appointed by Governor.
"Alternate Models for the Governance of Education in Florida:"
an interim report, was issued September 22, 1971. Part two,
a report to include finance is due late in 1972. Contact:
Dr. Bill Maloy, Governor's Office, (904) 222-1900,

1971-Appropriations Committee, Florida House of Representatives.1
Report issued: "A 'Fair Share' Plan for Florida Schools."
Note:. a three-page summary can be found in the President's
Commission report. Contact: Gilbert L. Gentry, Chief, Bureau
of District School Finance, Florida Department of Education.

GEORGIA 1972-School Tax Revision Study Committee. Formed in accordance with
Mouse Resolution 783-1878, Note:, Resolution passed House, did
not clear Senate because of heavy work load and mandated 40-day
session. The Committee will consist of 23 members representing
the Legislature, State Department of Education, State Government
and various educational agencies. The Committee is to take into
consideration the various court decisions on equal educational
opportunity and the present distribution formula especially as
related to large metropolitan school districts. Contact:.
Representative Robert Farrar or Larry Gess, Governor's Office,
(404) 636-1735,
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Georgia 1972-Governor's Committee on Student Financial Aid. Seventeen
(continued) members to be appointed by the Governor representing Legislature,

Department of Education, Scholarship Commission, University
System, all postsecondary institutions (collegiate and voca-
tional), citizens at large and lenders. This committee is
charged with (1) Assessing present situation and need; and
(2) recommending how this need can be met, Contact, Larry
Gess, Governor's Office, (404' 656-1735.

HAWAII 1969-State Department of Education Study.' Report issued: "Master
Plan for Public Education in Hawaii." Recommendations include
(1) Development of an effective evaluation of students and
Department of Education performances; (2) System of finar-ial
forecasting, (3) Need for PPBS; (4) Statewide informatior
system; (5) System of management reporting; (6) Consideration
of building a department of education endowment fund,' (7)
Utilization of computer technology for planning and management
of education; and (8) Development of a department of education
"Strategic Planning Center." Contact:. Ralph H, Kajosaki,
Superintendent.

IDAHO 1971-Committee to Study One Hundred Percent School Funding. Appointed
by the Legislature., The committee drafted HB 644 which passed
House and failed in Senate. The Committee was deactivated.
Contact: Dr. Roy Truby, Idaho State Department of Education,
(208) 284-3300e

1971-Committee on School Formula Funding. Contact Legislative
Council, Room 420, State Capitol, Boise, Idaho, 83707.

1971-Study of School Equalization as presented in HB 249. Contact:.

Myran H. Schlechte, Director, Idaho Legislative Council, State
Capitol, Boise, Idaho, 83707.

ILLINOIS 1968-69-Governor's Revenue Study Committee. Flat-rate income tax on
both individuals and corporations; add selected services to
sales tax base.,

1971-72-Superintendent's Advisory Committee on School Finance.
Appointed by Michael Bakalis, Superintendent of Public Instruc--
tion, This Committee consists of 16 experts in school and
public finance. Eleven are university professors representing
Illinois' major public and private institutions of higher
learning, three are school superintendents, and two are staff
members of the Office of the Superintendent of Public Instruc-
tion. Chairman: Dr. G. Alan Hickrod, Illinois State University.,
The first meeting has held in January 1972., Report No. 1 was

issued March, 1972 -- "Definition, Measurement and Application
of the Concept of Equalization in School Finance" by G, Alan
Hickrod, Report No. 2 was issued April, 1972 -- "Needed
Research in School Finance" by William P., McLure. Report No, 3
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Illinois Memorandum by hilliam P, McLure to the Superintendent's

(continued) Advisory Committee outlining steps in a developmental process
leading to uniform equalization of expenditures per unit and
total utilization of a state administered tav system supple-
mented by federal revenue. Report No, 4, "School Finance
Equalization Lawsuits: A Model Legislativ4'Response" by Arthur

L. Wise (Novembei '171),

1971-72-House Financing of Education Study Committee. Created by

HR 542. This Committee consists of eight members, four to be
appointed by the Speaker of the House, and four by the Minority
Leaders of the House. This Committee is to study, evaluate,
and recommend proposals to finance the public schools and the
junior colleges with revenue other than local property taxes.,

Interim report due on or before December 1, 1972. Final report

due February 1, 1973.

1971-72-Governor's Commission on Schools. Appointed by Governor

Richard 8. Ogilvie. This Commission consists of four task
forces; (a) School Finance; (b) Organization and Structure;
(c) Classrooms; and (d) Business Management Practices. Contact:

Paul E. Glick, Assistant Director, Finance and Claims Section,
Office of the Superintendent of Public Instruction, Springfield,
Illinois, 62706, (217)525-5256,

INDIANA 1968-Commission on State Tax and Financi.g Policy. Recommended:,

increase state share of school costs to 500; adopt much more
equalizing plan of school aid distribution; income tax credit
declining with income for property taxes paid; eliminate property
tax on inventories and intangibles tax; replace personal property
tax en motor vehicles with an excise tax.

1970-School Finance Study for Commission on State Tax and Financing

Policy. Recommended state assumption of costs of school operation,
maintaining local control, funded by changing present flat-rate
income tax to a graduated tax for both individuals and corporations,

1972-Study Committee on Educational Finance. Appointed by Legislative

Council, Eight members from House and Senate equally represented.
Chairman: Senator John Hart, 5141 North Madison Street,
Indianapolis, Indiana. Staff will issue first report to committee

on approximately June 1, 1972: Title: "Property Tax as a

Means of Financing Public Schools" Contact: Phil Goddard,

Indiana Legislative Council, (317) 633 6570,

IOWA 1971-Taxation Study Committee of the General Assembl . Recommended:
increase progressivity of income tax; adopt so tax credit;
impose 1% tax on interest and dividends; adopt income tax credits
for property tax paid by elderly; replace personal property tax
with tax on AGI of all businesses and professions; provide state
aid to finance major share of welfare programs; change state aid
to schools from current equalization aid scheme to foundation
grant program with state funding initially at 80% of average per-
pupil expenditure; require local funding for schools to be based
on both property tax and a local income tax., Contact; Senator
Ralph Potter, Marion, Iowa.
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Iowa 1972-Legislative Interim Study Committee. Charged with studying
(continued) (1) School governance at the district and intermediate level;

(2) School finance. Chairmen: Representative Charles
Grassley and Senator Charlene Conklin. Contact: Dick Smith,
Assistant Superintendent of Instruction, (515) 281-3436.

KANSAS 1971-Joint Committee on School Financel Appointed by the Legislature.
Chairman: Senator Joseph Harder: Recommendations: (1) State-
wide income tax, (2) Total state aid should be at least 40%
of operating costs; (3) State share guarantee should be based
on per pupil costs; (4) Local "ability" should include income
and property; (5) property tax relief by combination of school
district income tax, increased state aid and realistic budget
control on operating expenses; (6) Two bills proposed,

1971-Special Committee on School Finance (Standing Committee) will
study general problems related to school finance and report to
the 1979 Legislature. Contact: J. W. Drury, Director of
Research Department, Kansas Legislative Coordinating Council,
(912) 296-3181.

KENTUCKY 1972-SJR 8 nassed by Legislature directing the Legislative Research
Commission to conduct an in-depth study with emphasis on
property tax Contact:. Ray Corns, Director, Legal Legislative
Services, Kentucky Department of Education, Frankfort, Kentucky,
40601, (502) 564-4770.

LOUISIANA 1972-Sueerintendent's Task Force on School Finance. Appointed May
1972 by State Superintendent 77 Ea,ciTi717The Task Force
contains a cross section represent:, on of legislators, educators,
and lay people. The Task Force s to study and make recommenda-
tions on school finance with refnence to recent court decisions.
Chairman of the Task Force is fmato. Eagan. Ccntact: Louis
J Michot, Superintencip.A education, (504) 389-5109.

MAINE 1972-CommItte ae Legislature to Stud the Financing of Public
Education in Maine., Established by Joint resolution. Contact:
Dr., Michaelson, Department of Education, (207) 289-2321.

MARYLAND 1972-Task Force to Study and Recommend Changes in the Manner by Which
the State Funds Pub:.c Education. Established by the Governor
in accordance with HiR 101. The Task Force is to develop
implementing legislation. The charge includes: to provide
equal educational opportunity through equal tax burden for
equal educational benefit " Contacts. Mr. Hamilton, State
Department of Education 00) 383 - 3300.
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MASSACHUSETTS 1971-Subcommittee on Equal Educational Opportunities. Report
issued December 1971. This report ruled out full state
funding as impractical at -he present time, but stated an
imperative need for equali. ng educational opportunity.: The
study recommends the contiriation of the state's percentage
equalization formula, reimbursing districts foi the costs of
education in inverse proportion to the relative wealth of the
district: The basic percentage recommended was 40%, with a
minimum of 10%. Vocational and special education would be
reimbursed separately, but on the same formula. A minimum
effort would be required from all districts. Contact: Dr.
Neil Sullivan, Commissioner of Education, (617) 727-5180.

1970-72-Special Commission to Develop a Master Tax Plan. Periodic
reports have been issued. Chairman; Senator Robert Cowley.
Contact: Daniel O'Sullivan, Director, Massachusetts Legisla-
tive Research Bureau, (617) 727-2345,

MICHIGAN 1969-"Equal Quality Plan:" A report prepared by he Michigan
Association of Professors of Education Administration:
Contact: Dr. Russel E. Wilson, University of Michigan,
(313) 764-8416.

1972 - Special Committee on School Aid Distribution. Appointed by
Senate Education Committee as a result of SR 117: Senator
Gilbert E. Bursley, Chairman, Senate Education Committee,
Interim Report February 3, 1972: "An Analysis of the Governor's
Proposals for Financing Elementary-Secondar Public School
Operating Costs and a Comparison ..th Democratic Party
Proposal." Governor Milliken's proposed constitutional amend-
ment will: (1) Reduce the present constitutional property
tax limit from 50 mills to 26 mills, then freeze the lower
limit, constitutionally; (2) Assure constitutional limits on
the taxir; power of local uri s of government; (3) Provide up
to six mills, by vote of tne pe,ple foi enrichment of local
education programs and Clat millage will be equalized by law
so etc's mill will yiel. the same amount in ever) district;
(4) C.' 'rantee 4 1/2 m.115 to be divided, by law, among voca-
tional, compensatory an special education, and intermediate
school districts; (5) Mandate the legislature to "establish
a program if general state taxation and a method of distributing
funds for the support of elementary and secondary public school
districts to assure equal and quality euucational opportunity
for all students. Contact: Mr. Hornburger, Department of
Education, (517) 373-2878.

1972-"School Finance Reform in Michigan - 1971:" a report prepared
by Executive Office, Bureau of Programs and Budget, Technical
Report C 16. Contact: John T. Dempsey, Director, Bureau of
Programs and Budget.



733

MINNESOTA 1972-Education Finance Study Committee. Appointed by the Commissioner
of Education with approval of Governor's Office. The Committee
consists of 34 members representing the House and Senate educa-
tion committees, business, lay citizens and school administrators.
The Committee is to study the new formula as developed by the
Legislature as a result of the Minnesota Court ruling. They are
also to study new "weighting" concepts, All reports will be
released by the Chairman: Dr, VanMueller, University of
Minnesota, School of Administration. Final report due October,
1972. Contact: Howard B. Casmey, Commissioner of Education,
(612) 296-2358.

1972-State Planning Agency stiff report: "Minnesota's School Finan-
cing Plan" -- a review of action taken by the 1971 session of
the Legislature concerning School Finance in Minnesota, Contact:
Jerrald Christenson, State Planning Agency, (612) 296-6662.

MISSISSIPPI Governor's School Finance Study Group. A study group consisting
of educators and lay people was appointed by the Governor to
study school finance problems as related to the Serrano Court
decision, Chairman: Dr. Frank Luvall, Mississippi Department
of Education, (601) 354-6934.

MISSOURI 1972-Statewide Committee to Study School Finance. A broadbased Com-
mittee of approximately 104 members appointed by the Commissioner
of Education and State Board of Education to study school finance.
Four subcommittees are active: (1) Sources of school revenue,
(2) Distribution of school revenue; (3) Structure of school
districts; (4) Educational progrkos. Co-chairmen: Dr. Delmar
Cobble, Department of Education and Dr. Loren Townsend, former
dean of School of Education of University of Missouri. Conta
Dr. Arthur L. Mallory, Commissioner of Education, (314) 635-812D.

1972-Joint Interim Committee (Committee on Taxation). This interim
Comm. .ee was established by SCR's 23 and 25. It will consist
of equal representation of the House and Senate and is charged
with studying the taxing laws of the state in light of recent
court decisions on property tax support of public schools.
Contact: William R., Nelson, Director of Research, Missouki
Committee on Legislative Research, (314) 636 -2186.

MONTANA 1972-"Study of Basic Education; Program Financing Methods in Montana"
(Part One); and Part Two, Study No. 1 -- "A Study of Funding
Schemes ft. the Foundation Program" issued by the Department of
Public Instruction in Working Draft Form, May 1972: Contact:
Michael Billings, Director, Finance Support for Schools, Office
of the Superinteldent of Public Instruction, (406) 499-2511.
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NEBRASKA 1972-Legislative Council Interim Committee on State Aid. This

Committee will study school finance in NebraTil-WIT the impli-
cations of the Serrano and other court decisions. Report will

be issued to the Legislature .n January, 1973. Chairman is
Senator Jerome Warner: Coiact: Jack Rodgers, Directu, of
Research, Legislative Council, (402) 471-2224,

NEVADA 1971 -The Education Subcommittee of the Nevada Assembly Ways and
Means Committee devised legislation in the 1971 session con-
taining a mechanism that would "trigger" additional money for
public schools for the second year of the biennium if certain,
specific definitely knowable financial conditions were found
to exist at the end of the first year., As a result of this

innovative legislation, authored by Assemblymen Frank Young
and Jack Schofield of the Subcommittee, and the better than
anticipated Nevada economy in 1971, every school district in
Nevada will have $7 per pupil more to spend next year. Contact:
Mr: Liston, Nevada Department of Education, (702) 882-7330.

1972 -The Nevada State Department of Education is charged by statute
to make an ongoing study of public school finance in Nevada.
Contact: Mr. Liston, Nevada Department of Education, (702)

882-7330,

NEW HAMPSHIRE Interim Legislative Task Force appointed as a result of HB 70,

1971 Session., The Task Force consists of legislators, Depart-
ment of Education staff and superintendents, The Task Force 1S

to report prior to the 1973 Legislative Session., Chairman:

Paul Fillion. Contact: Newell J. Paire, Commissioner of
Education, (603) 271-3494,

NEW JERSEY 1970-Permanent State Aid Study Commission. Created as a result of

state law: Chapter 233-1970, This is a standing committee
which collects information related to school finance and makes
recommendations to the Legislature. Chairman: Assemblyman

John Ewing. Contact: Paul Mueller, Legislative Service
Commission, (609) 292-7734, or Dr. Victor Podesta, Assi.tant
Commissioner of Education, (609) 292-4452.

1972-Governor's Tax Policy Committee. This report recommends full
state funding of a standard quality education, financed by a
statewide property tax levied at a rate of $1.00 per $100 of
equalized valuation. The state would also share voter-approved
local leeway expenditures in inverse proportion to tne wealth

of a district: Districts spending below the approved level
would be encouraged to increase expenditures; districts spend-
ing above the level would be allowed to continue., Local control

of all other aspects of education would be retained. These
recommendations have been translated into A 1272 for consider-

ation in Special Legislative Session: Sections 6 and 7 of
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A 1272 provide that the expense cost per pupil schedule
submitted by the Commissioner shall be deemed approved by
the legislature at the end of a period of 45 calendar days
unless between the date of transmittal and the end of the
45-day period the Legislature passes a concurrent resolution

stating the Legislature does not approve the expense cost per
pupil schedule submitted by the Commissioner and establishing
an alternative expense cost per pupil schedule. Contact:
Paul Mueller, Legislative Service Commission, (609) 292-7734.

NEW MEXICO 1972-Legislative School Study Committee prepared HB 39 relating
to school taxation: This bill was not passed.

1972-Interim School Study Committee (Legislative School Study
Committee) and Interim Tax Study Committee were authorized
by Senate Memorial #22 to study and make recommendations with
regard to the levy and allocation of property taxes. Findings
and recommendations are to be made to the first session of the
-'st Legislature. Contact: Ronald W: Coss, Di,ector,
legislative School Study Committee, 329 State Capitol, Santa Fe,
New Mexico, 87501.

NEW YORK 1972-New York State Commission on the Qual'-v, Cost and Financing
' of Etementary and Secondary Education (The Fleischmann

Commission), This Commission recommended full state funding
to eliinate inequality in raising the distributing revenue,
Di'tricts would be "leveled-up" to the 65th percentile of
operating costs over five yearr. with districts above that
evel maintaining current expenditures. Local option levies

,c:ld be abotished, and distribution of funds would be by
+teighted enrollmeir. Revenue would come from a uniform- -
,.t property tax initially, with reliance shifting to the

income tax as soon as possible. The Cqmmission elso called
for greatly increased federal aid, (A more detained summary
of this report is available.) Contact: Chairman Manly
Fleischmann, 800 Secotd Avenue, New York, New York, 10017.

NORTH CAROLINA 1972-Education Finance Committee: State Department of Educati,'i
Study Committee established by the State Board of Education A
to stun,' existing allocation procedures and make recommend-
ations for revision o. allocation procedures, State
Department staff members and local district superintendents
serve on the Committee.

1972-Education Finance Study Committee. A comprehensive Study
Committee co-sponsored by the State Board of Education,
North Carolina Association of County Commissioners and the
state Schoi.l Board Association to study total taxation
problems and educational finance allocation procedures in the
light of recent "Serraro-type" court decisions, This Committee
will consist of at least 50 members representing lay
professknal and business groups in the State. First meeting
will be held in the summer of 1972, Contact:' Dr, A. Craig

Phillips, Superintendent of Public Instruction, (919) 829-
3813.,



736

NORTH DAKOTA 1972-Interim Legislative Educational Education Committee. This
group is currently re-examining the School Foundation Program
:n the light of recent "Serrano-type" court decisions.
contact :, Mr. Howard Snorteland, lepartment of Public
Instruction, (701) 224-2261,

1972-NEA Committee on Educational Finance aid the North Dakota
Education Association have released a retrt "To Strengthen
North Dakota School Finance" issued in May 1972: Contact:
Adrian Dunn, Assistant Executive Secretary, (701) 223-0450.

OHIO Legislature in Session. Establi:4ment of Finance Study
Commission is expected. v./thing established as of June I,
1972. Contact, Paul E. epayde, Assistant Superintendent
of Public Instruction, (614) 469-3708.

OKLAHOMA 1972-Oklahoma Commission on Ad Valorem Tax Structure and Public
School Finance. Created by SJR #45. This temporary
Commission will consist of twenty members: ten appointed by
the Governor, five by the President Pro Tempore of the Senate
and five by the Speaker of the House of Representatives. The
Commission is to study, evaluate and recommend possible
revisions of Oklahoma's current methods of financing public
schools by me.ns of the property tax. The Commission is to
consider all the recent judicial decisions in states with
taxing systems similar co Oklahoma and recommend guidelines for
revision of financing methods to the end that the goal of
equal protection under the law is providing equal education for
all students is met. Report to be filed with the first session
of 'Le 34th L.gisl..ture. Contact: Senator Lonnie Abbott,
State Capitol, Oklahoma City, Oklahoma, 73105.

1972-Interim Study of the Expenditure of General Fund Money by
School Districts for the Purchase of Land or for the
Construction of Buildings or for Additions to Buildings.
Created by Senate Resolution #96. The Committee of Referral
(Executive Committee of State Legislature) is to analyze
existing law, local problem areas, investigate possible
alternatives and recommend politically feasible remedial
legislation. Report is to be filed with the first session of
the 34th Legislature, Contact: Senator George Miller,
State Capitol, Oklahoma City, Oklahoma, 73105.

1972-Interim Study of the Amount of General Fund Surplus a School
District Snouid Carry Over at the End of the Fiscal Year.
Created by SR #99. lie Executive Committee of the State
Legislature is to refer to appropriate standing committee this
study. Presently Oklahoma has no restriction on the amount
of general fund surplus a school district may have. Report
is to be filed with first session of 34th Legislature, Contact:
Senator George M:'ler, State Capitol, Oklahoma City,
Oklahoma, 73105.
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OREGON 1972-Governor's Educat.on Task Force. Chairman, Dale Parnell,
Superintendent of Public Instruction,
Governor's School Finance Task Force. Chairman: Robert
Davis, Executive Assistant to the Governor.
Both of these groups will review components of Governor
McCall's proposal for state tax and educational reform..

1972-Interim Legislative Committee on Taxation. Chairman:
Victor Atiyeh.

1972-Interim Legislative Committee on Education. Chairman:,
Jason Bore. Contact. Mike Carpenter, (S03) 636-349S.

PENNSYLVANIA Commission on a Charter for Basic Education. It is
anticipated that this.Cammittee consisting of approximately
3S members would be appointed in May of 1972. Seven
preliminary areas of study have been outlined: (1) Curric-
ulum; (2) Organization for instruction; (3) Management;
(4) Staffing; (5) Supporting staff; (6) Governance;
(7) Finance. Contact: John Kennedy, Chief of Staff for
Study Commission, (717) 737-64SS,

RHODE ISLAND 1972-Two reports have been released by the Commissioner of
Education: (1) "Some Tentative Proposals for the Finance
of Education in Rhode Island." (Out of Print); (2) A Second
Step Towards State-wide Funding for Rhode Island's Public
Schools."

1972-Governor's Commission to Study School Finance. Created by
passage of H5461. The 13 member Commission is to study
federal findings (President's Commission Report) and develop
a comprehensive financial plan for public education in Rhode
Island. Report due January, 1973. Contact: Dr. Cynthia
Ward, Education Resource Specialist, Department of Education,
(401) 277-2631,

SOUTH DAKOTA 1972-Task Force to Study School Finance to be established by
Superintendent of Public Instruction, Dr, Don Barnhart, the
South Dakota State Board of Education, South Dakota School
Administrators, South Dakota Education Association, and
Associated School Boards of South Dakota and the Clvernor of
South Dakota. Contact Mr. Clayton, South Dakota Deportment
of Education, (60S) 224-3443,

1972-Interim Education Committee conducting a studrto recode
South Dakota Lillis as they pertain to education, Part of the
wo' ill deal with school finance.,

Local Government Study Commission (Legislative Research
Council), A sub-committee of this Commission is charged with
Studying the effects of "Serrano-type" court decisions.
Contact: Michael P. Ortner, Director, Legislative Research
Counc'1, (605) 224-3251,
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TENNESSEE 1972-Tax Modernization and Reform Commission for Tennessee:
Created by Hi 933, substituted for S15 2168, now Public

Chapter 746. The Commission is composed of 21 mmabers

including the Commissioner of Finance and f,ministration,
the Comptroller of the Treasury, Commissioner of Education,
two members of the House of Representatives, two members of
the Senate, 14 members broadly represeniatite of public and
private interests including local government, The Commission

is to study alternatives to present state and local tax
structures, The specific aspects of the charge include:

(1) Alternate methods of financing public school systems:
(2) Fiscal relationships tx:ween state and local governments;

(3) Methods of making state and local tax structure
responsive to economic growth; and (4) Methods of distrib-

uting state and local tax burdens equitably. No deadline

specified, Contact:, T. B. Webb, Assistant Commissioner of
Education, Division of Finance and Administrative Services,
(613) 741-2971,

House Interim Committee on Financing of Public Education. A

22 member Committee supplemented by an additional 22 lay

members has been appointed, Regional meetings and hearings

are being held,

Texas Research League Study of Foundation School Program

Financinf. The Lieutenant Governor, alarmed by the near $125
million increase annually in Foundation School Program costs
resulting from the acts of the 61st Legislature, asked the
Texas Research League to !quo, the state's school finance

program. He asked that tte focus of the study be ways to meet
he state's obligation in the next decade. The League

accepted the responsibility and outlined the following study
prior to the Rodriguez decision: (1) What has been the

effect of the 1969 school legislation to date? (2) What are

the prospective trends in school finance for this decade under
current law? (3) How could the State control the total cost

of the Foundation Program? (4) How could the State shift a

larger portion of the local cost of the Foundation Schdbl
Program to local school districts? (S) How could the State
undertake a larger share of school costs and be sure that this
would he ref'ected in lower property taxes? Since the

Rodriguez decision, the focus of the study has been changed
somewhat to emphasize the seeking of alternative methods for
equalizing resources,

Texas state Teachers Association Task Force on School Finance

anaTairsam. Chairman: Archie Roberts, Superintendent,

Texas.

Le islalive Property Tax Committee. This Committee was

esta lished by the mac ment of Sb 414. The group has decided

to focu on "Taxable Property -- Exemptions, Assessing,
Collecting, and Revision of Tax Suit Rules, ani Data
Processing." On January 31, 1972, the Committee met in Austin
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Texas to organize for work. More than one hundred persons observed
(continued) as the Committee decided to divide the work into five

sections with a group of advisors and a chairman for each
section. The following persons were designated as chairmen:
Searcy German, Data Processing; Ken Quevereaux, Exemptions;
Norman Register, Assessing; Jim Nugent, Collecting; and
Jack McCreary, Tax Suit Rules. in addition to organizing for
work, the Committee listened to a proposal for financing the
public schools of Texas: The proposal, prepared by Searcy
German and Elroy Satterlee, was taken under advisement.
However, the Committee disavowed any intention to develop and
propose a school finance plan but declared that it would
monitor the activities of all the school finance committees
and stand in readiness to recommend ad valorem tax procedures
and laws to implement any school finance plan receiving
serious consideration.

Texas Manufacturers Association Public Education Research
Committee. The TAIA Committee has declared that it is not
attempting to develop a school finance plan, The purpose
of its meetings has been to become informed regarding issues
in school finance, At a later date the group will advise
TIN to support or appose various proposals or factors within
proposals,

Texas Council of Major School Districts School Finance Task
Force. The Texas Council of Major School Districts
authorized the appointment of a Task Force to aid the Council
in fulfilling its appropriate role as the state seeks
solutions to Texas school finance problems. The group met
on February 11 to develop a draft of a basic position paper
on the school finance issue; the Council has planned
consideration of its adoption on March 11, 1972,

Texas Association of School Boards foundation School Program
and Finance Committfi. Chairman: Albert D, Brown, Jr.,
San Antonio, T.w..

Texas Advisory Commission on Intergovernmental Relations.
The Commission has been asked by the Governor "to study the
total ramifications of the federal court decisions, to
coordinate the activities 3f the many other committees, task
forcer, research agencies and governmental agencies seeking
solutions to the problem of public school financing." It is
the Governor's opinion that this is the ideal group, being
well funded and broadly representative, to coordinate the
efforts of all groups. The Comm,ssion met on February 4 and
officially adopted the position described by the Governor:
The members declared their intent to act as a coordinating
body for all school committees and to evaluate the potential
impact of proposed plans. Chit; an: Mayor Tom Vandergriff,
Arlington, Texas.



740

Texas Special Task Forte on School Bonds. The Governor's Task
(continued) Force on School Boris met on January 6. The group decided

to take no action until the court handed down a clarification
of its Rodriguez decision. In addition to attacking the
immediate problem of restoring confidence in the bond market
or seeking alternat.ve methods of retiring outstanding bonds,
the group was asked to be an advisory group to the Texas
Advisory Commission on Intergovernmental Relations as that
group seeks solutions to school finance problems,

Joint Senate Committee on School Finance. Subcommittees:
Committee to Study Urban Education, Senator Oscar Mauzy,
Dallas, Chairman; Committee to Study Vocational-Technical
Education, Chet Brooks, Pasadena, Chairman; Committee on
State Tax Policy; Special Advisory Committee, The
Lieutenant Governor called a joint meeting of the above-
named groups on January 6, 1972 and charged them with the
responsibility of completing a comprehensive study of Texas
school finance problems and alternative solutions. Senator
Mauzy was named chairman of the Joint Committee and Senators
Mauzy, Moore, and Brooks were asked to meet to plan the next
step, Since the January 6 meeting, a generous prelimina:/
budget 7quest has been placed on the Lieut mutt Governor's
desk. the existing staffs of Senator Mauzy and Senator
Brooks are busy getting materials for the study. If the
budget is approved, a special staff will be employed. In the
news releases by the Lieutenant Governor's office, the Special
Advisory Committee was described as an advisory group to the
Urban Education Committee; but in the Lieutenant Governors'
charge to the Joint Committee, he referred to the Special
Advisory Committee as an advisory group for the Joint Committee
--the present staff is working on the latter assumption.
Contact: Cecil E. Rusk, Executive Director, Texas Association
of School Boards, (S12) 476-9116.

UTAH 1972-Joint Resolutions z9 establishes "A Thorough Stuey of School
Finance Programs ror Utah". Par*'cipating in um Study will
be the Legislative Council, the ,ocal Government Study Group,
and the Education Subcommittee of the Joint Appropriations
Committee, Contact: Mr. Lewis Lloyd, Director, Utah
Legislative Council, (801) 32d-5481.

VERMONT 1972-Joint Resolution 469 to study school finance failtd. Contact:
Vermont Legislative Council, (802) 223-2311.

VIRGINIA A Schc.' Finance Study Commission has been established by the
Legislature. The group is charged with reporting back to the
Legislature on February 1, 1973. Contact: Dr. Cochran,
Virginia State Department of Education, (703) 770- 2601.,
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WASHINGTON
1969-§pcial Levy Study

Committee appointed by the Legislature.Simmary leport issued 1971.
1970 Special Session

appropriated $410,000 for this Commission.

1972-School Formula Committee. Appointed ;,y Legislature; SS0,000appropriated for this Study. Contact:. Perry Keithly,Program Director for Government Research, Washington FducationAssociation, (206) 943-31S0.

WEST VIRGINIA
1969-72-Subcommittee on Tax Study. Established HCR #31,

1972-Study of School Finance. Established by JR #2S. Co-chairmen:Senator Mario Palumbo and Representative Charles Lohr.Contact: Earl M. Vickers,
Director, West Virginia Officeof LegislatiVe

Services, (304) 348-2040.

WISCONSIN 1971-72-Task Force to Study Educational
Finance and Property TaxReform. Appointed by Governor.
Forty-six members; staff377;EFor is Mike Harder, 1120A Nilson Street, State OfficeBuilding, Madison, Wisconsin. Task Force to make recmmend-ations to 1973 Legislature.

Contact: Mike Harder, (6011)266-7297.

WYOMING
1972-Le tislative Council

is carrying on a study of school financein Wyoming. Three Study Committees are operating: (1) Needsassessment; (2) Distribution of funds; (3) Availableresources. Contact: Ralph E. Thomas, Director, Wyoming
Legislative Service Agency, (307) 777-7702,

Finance Study Committee
appointed by the State Board ofEducation.. This Committee of 4pproximately IS people

represents the legislative,
educational and lay interests ofthe State. Final report is expected

in the late summer of1972, Chairman:, Dr. Sheldon Anderson,
Superintendent,Glenrock, Wyoming. Contact: Dr. Dale Lucas, Wyoming Depart-ment of Education, (307) 777-7293,

1. President's Commission on School Finance: Review of Fxisting.21atelslioolFinance Programs, Volume I.

CCP:dr
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THANKS!

Bringing together detailed information on this topic

could not have been done without the help of many individuals.

Of special assistance were Meg Armstrong, Federal Liaison

Assistant in the Utah State Planning Coordinators Office' Dick

Merritt of the National Legislative Conference; Terry Smith of

the Council of State Governments; Senator E. H. Dean and the

Office of the Legislative Analyst in Utah; and the many staff

people in the various states that supplied the Education

C^mmission of the States with 'nformation.
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true "equality". oven though we are oommittodjo'"oppromeit. lho

courts have said that equity does not seitee'ew't"IiiiiieliVe4seti-44611tures

per Child.'" tech Vs:Mat iitzgC.oeat:

proti:140;s96.146iiikiiiiitlito1ri. 7.; ;:egiteis' ,:-zstiktiiotacia,

we te
it tier are lel be'

ofloomoi'seeb'be Obit oe erih

of ;te,--"" 4.?-

If me ors to move teword'aquity in education we must look at the
+ -

differences in children, at the difforeows in their needs sod the

differences in Ohs educational experiences to which-tholes* exposed.
1.1%1.

Anomalous as it no soon, 'quality ie education is met. achieved by
e ,_

treating different individuals as if they woreldentical.

2. Dollar Atuality.
, .; p: ;-

Although the coots have out popirod that the state spend Oa
'

seem number of dollars per pupil, the eacitions:have indicated that the
4'. ;

Alias oXioditure per pupil does have a boring upon the quality of

education offered. It seems a short step to move from the position
ft.:. . .; ,)

that the somber of dollar* mad* available for the education of a child
-,

cannot be iemlitiood upon the wealth of my particular comunity

to the next preposition that all children deserve at least equal dollar

OspenAttures (weighted by cost difibrentisfs) "fir-the Odiceilon provided
- , 1 -/,, ' 7. - .1;1.7",)

by the state.
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3. lithesti sad Downward Lowe

itedsubtedly the rest csatrvethil issuethiths,d to the school

flume crisis is ththiter the stettl,,th s±rkini a an, 4,1,10.301061littirf,

Per PSI frsm district digeliei# Will "1.1 ?/terfart S1,
MO per rfilIallso*,1,,,314.1- 4#0r#1.!Itt 1411-14"!-,,,

"a" be*" per
pupil thpinditures frisk district to4Latiithis satthith0 /rat*

As a,priaticil sup ettwpt to raise all of the virile is
a state "th the per pupil expenditunt itwl.ol,t heltighistthunliture.

districts will undoubtedly midis neck gnaw oxpeaditurth for adoestiOn

. es reallocatith priesities. This issue will become a subject

theuiring major policy &mini**.

On Ai -.then !road, wealthy Scheel districts,will net be willing
,, .,.. . , ..... ,-

to IOW their .thildren Piss than they have had in the past. "Live llag

Mom" the per ,pupil thgeodituthe is a political hK petoito which few

ligisisters will Want to handle. The cost critical prabici irises

whoa the peoplo of a stator eolith or will nit this, the levels if all

of their ideals to these of the top wheels.

Associated with this issue is the *intim whether the courts will
permit' states to ci4ste systems !seal wheel districts to therein
asp &gm of "local leeway" for school earichthat or individuality in

financing their School progress.

4. The Putyrit of Local Control.
A

If maths sore to a oyster of greater or full stat hitting

that impact will the sentislisation of funding sources have upon the

school district? lathy mastoid that the fueling tends

to Meese* the source of centre' and authority. traditionally, the
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authority for school operation has Inca kept closoto the ample.

Cm local sostrol pratious in the face of Limatrai state fiaamolel

involvermatf

On the ether hand, tier* aro those who ask if local control is

essential er would aecatiarfly be last With state feaddegr The State

ether* operateively areditsbln sdaltional system centralised in

a statewide adnialstrikticei. Acaso carld be a* for the preposition

that treater state involves* inelleation sakes for elinination of

inefficient distaicts'andolupliastioa in the nese of localodaintstratien

and control. There is sent 'evidence that where states have assumed rather

substaatial financial suppoit'for education aware has been as major,

redaction in the level if local decision asking authority.
.

Other preparenta,ef,grestor state Oisang amend that if the

state task noreof the fietel pretrial fro the local district, these

responsible for th, actual operation of the sekosts would have mere-

time to devote to thooducetional objectives of the children.

g. Collective bert44ao Activity.

Allied rrith the question of local control is the question of tau

collectibe bargaining end salur ansvtiatiens cinitt be handled if the

pinny responsibility for school Rape, were transferred to the state.

Speculation has itthat such a process would eventually load to statewide

salary schedules and to teschers,hafainint directly with state

legislatures. It is difficili to basins hew a local school district

amid be effective in conducting Collective *etiolates mists it

has substantial authority over fiscal allocations. With the spewing

ss-ea o vt -14 tons. 11



strength of teiclwra organitaticos sad schooresploios *alone; this

isawi sae became if greatlaperteare as ISOlsiaturisiiek saw Sistans

for school Mums.

6. Sthioi district osYeaisatiosi.

qiistiiir of the tpgtepriate a rialIti WPM
for public admits his besa.beforO Stain Iiiiiiatnris fir stay

/boy local scheeFilstriati are taariaSild
ITO tae snail ct hi officlent. mari'stitinf'Sragreas".

Alaska have rodnitil the largisindhars-af ladiinninSt laaaticiael

In etiet stasis ally Wry aiaest affirtalins bash made

toward effective reargititatlen -1

As state legislatures assume a larger sae la'athaii'financir,

the, will ask if the somber of-sib/sotAsti:Wt. dirt 1a sntaeitt or if

the wasting tintrkta cm hi aers 'li is
conceivable tiat serrano-tnat &elites.

?idea the neeasr of *Vint* schoordlithers to
tin bass over a older Biographical area sad provide griatiiiiptilitatlea.

It is tees sitad; lidwavor, that- if* stasis sir/ hi astable to

radars or nateriolly Woo locitlzseheoi attendance tient imams' if

state sire geogragby and Sparilrytpaliiatien:

7. beset s-hestpoisty %Witilt.
lhe Serrano -type decisleal as* loll upea'

eaenunity colleges and,othif geteseasidaty sidataticial instirsitiCas.

Mho* the Califetti!a' corer did rat addrais:itsidf a'pest-
'mousy edacatitah there are sevorofileplitatioaare

9.

cz-



Is soy states; ad particeisrli-is Califon's, there 4s a-stress.

misilesdny banns the- finning piss of the aninisy. corbson and

that iielsraol ameantintiesal !nibs's:big slasestityisaeasslesy
schools. Following this parallel, it is possiblelhot

eanseityselless, flown( plesimorokehellessetssihnesse' basis- si-

ne ;map con, that pin weld; ale fall.
da..the otherimsd, it earl* erpeat4hst beemseceriatity colleges --

amorally have menastially luser-district that -iii.ctemastaty aid

esecedery school &Striae, thonris sot se groat a mimeo is the r5:%

WOW wealth, of the college districts . .-Norsassity' enlist 4letricts

inoludeloorh pear antweallig; prsporri in-terms of assessed nineties.

War Mk circulations it is poseible that the unk nie_weeld

Moo, -abs .vokstoy,watsse of eensseiti eolisps- anesdance atq

plasi these 'esthetic's war a.sot of ropsirensts -Afforest- free abs

111211Rt Limo:

lastber.poesible.iepsei open abs arlitans Indd is a .yo? Asap
is the state mind fistulae pentera. If the nese sawed ie a flu.

4adins preens with $ stand& pawner acs :.or MN signor. system,

it is genii's-shot the SOMMUlistiolier tinders would norsider

increased state inflame.

Other state. public higher siscatissel iseittstiess weatd-set

*rasps the SUM Whom if-the state mores to:a ism. -nylon

'stale leading r/slr's. 'COM higher biseaties has been operated from

the yens on -the basis of statewide, fad*. If -the stets finds itself

ancsise elessegagy and immterdiny ineatieurl finning proems s. s
statewide basis, then will b 'increased competition between higher
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Noun" ass the local ninels-for the' seateesineeatiout dollars.

TM Beal easels, bslag Maser le their Otani ropteseetetins, nun

Iktibr strait sesneities fur, avellale.ftur. _

Pretnitttaat

At kgsftrate; wee Itellatathiely as -done
relief for the property flarevir.. As thit emplinta alsappafted, it
bean deer tint ihscatetts dlitsotilk OW With .111i rerertY tai net, -
Oa* the preperty tee se be untastintioul. Chniesely. c stain' -

legislature es t levy a statist* property tax ashes prohibited-by. its

stage onstftuties. Forsisemans-, it ittrottegaisei tket.seheftlases -

no setts& duly taw oftlectft leskpreporry.' fissymes-einetiessi

awls nth as reemiteys, pollee prateeftes, fin pro sties an utilities.

not be an *ether or, set *Su schen inane anus is aloput or aft.
The pour net for -sintiesel sissy for odor *Mg- servicaves614

faddy an* say nineties is often plafteiti tae levies. It does set

sonseaftly fellow tee forrane4sposesee WA emu ray esinustial

dun is thi property tin level au unmet "Anal property.

L. MIliaLeakt.4611131a/ajdjeagg
Mast at the sourest -typo coos hen sit pass iste the questift of

upeaditeris for soon ountruaties or ether capital ostlers. _ever,
is the Mang one is seas; the aeon eitnised the defatients Ens

Wisp triy fens oft effect te notion of the fun Catatituties add

Identies CM 'Mated es the fissicieg of noesties, nein* the

stains fateedetion sant prisms act. :lads the odutattes cede else

lulu** revision for ensteuseles add capital ostler, the effect of
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the decisions is to valetas the diserimb'estlem la the method by chick

finis aim raised ter cametreetime la-capita

IS is sligissif Past mew, time 'm it capital outlay

piss cam14 be ainlieistered jest as it in is ititylimil CitO awe rasp
- ;. ,

states at the present time. As the other hod, en* for the initial

difficulty is setting gaillellass, a system of capital tamttruetisa

seek be brought late !dell-stets-lemiling or embstottial-state-binillag

system.

-I.* IMEP 0 'is citY mina-
16,11amp,--Igkinga cad ether cases had en mitgarlyfas wpm

to assistsdaerities the peer, and chews cUght in big ..ty asi.ber-

heeds with Melia,* property vars. It is irsaleml that those cases

set' remelt is a roleetion of the etbackiems1 iancle swelled by laser -city,

ghetto type, sad remote rural schools. !flung' omens that States

will was is sass typo of statewide Oistribesies saes' fads, it

is tencoivable that big cities will got lass saw set sm. It is

generally elieged theg.trOmen obstaties is mere aspirasiva Meow of

'higher salaries, Mews used and eeetsructioMcests, higher sperating

espoties add mere Ismael for special prograes.antcsigessamery education.

She OPMenie bowfin en sumielpalitios is great in nearly every amt.

fines Ai wealth et the cities is amorally higher this smell toms,

men-alileses sehentle, end real arose, the his city easels garbs 00
loos, particularly it "mar mpelisise plans ors adapted for school

!Magness.
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11. Priests Elarstireal Osseiresi.
- ,

Ire impart of axarr irk private steatite is 'rearm% at this

*rt. Them rsy be little sifost;mslitss inst.* satits-a-systre sr*
P.:J:0

as amoeba or i-dreatirial stisp p1, sk1 ii1 pereat permits to

enroll Children innriesta-srhosis at etas espesse.
. t .

Itero are ether psssibi ispliestioss ou prints higher Stir/rise

ss states tend,,to bears swans ineeleSI in supporting prover for

private Marrs deication.
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pan 111 A Leek at Nona la driutien

Lowers, logisisters and school tissues sutherities iisVe cessidired

varisty of possible swap .f toning and spending ;Min ;mold loot

the resuiroorau of the iggraggos. tidal case, system that naiad

amen the* the losel of spending tor a ehii lic ininced

elementary or sencadur saint-ism is net the honion of all wealth'

of the posits or school distrint lb e finked*, plain are sinOita/ad

as pessiblo solution to modern-day nimistionsl linage dilsann.

most cemprobessive summation bow bees cad* by Fiefs:seer John I. aims

.of the Umiversity of California Scheel of Lan. lb. moon of

Professor Come suggested models no so follows: .

1. Cootsolisid State Unties (PulluSisie Nadine:

Moo models putrid: for s staiewide inntse of taratisa. which

.4 could ilikudr statewide property tax o valor added, sales and other

tries as wail *Ow sere gesoraliOn imam tax with prom: -ire tax

antes. .11Ors mails err commly ogled lull-Stets Funding" systems

flame. This piss *on* that Ote,state gent will
IOW 1. Pull Stst. P of $o1 DLiiwithiFu1

"Indian eiscietiiiiimil .0ellers.

Decemsot provided by Looms' Committee for Civil Rights Under Law,
Ostember, 1971.
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meow resposibility firt nineties ilbeteatially all et the ass-federal

outlays fir poblit elmeatary aid socesdary educatiam. This concept was

largely sippertatihy the recast report of the Presidest's esmeissies

at Scheel PISMO.

Usder $ folly reetralismi stet, tealasplan, the state mould

perder each sawn district with a.set a, Ad as Usee per child

is awaragendelly enVollment. The district welt have folinetherity

teCasain smiles g'swieritis, intiedieg special anemia, programs for

thelmeneeppod sad Weld, woestionni adocatimi sad etrbe.hian cues

owericeleno. The district mold MongtOse sassy to the %milieus

*neon winds*. district.

*del 2. nopl State Fondles etched Districts with Pull

Under a folly centralised state tindas pl le. the stemielesna

preside esde edema district with a set sea for each child is memo

daily elsolleint, sea as VW Is additive the stain would provide

inevonseineno for owed sons eapseled by the district. illeetretiess

Oven mots night be; OM additimmil "eget refinement" per student

lines loped two miles hos snail; neap's studied Per distritts is
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areas with high cost for goods Cr servitor; $50 per madam in areas

with high urban *easy to swum for "mmicipai overburdes:" Othea

east refinements would be developed to ow the needs of the individual

districts or for special eamatiamml program.

Medal 3. 1-181agof fchool Distaste with Full
histlie4ssodise Discretion Wad as Dollar

Preibrereei°-ter Stuart Treas

'fader this system, the sumo weedd collect all awe mod allocate

them to the districts on nee basis of Medan estiftnin A &liar

value weald he assigned to each modest, such as the fellowiog: 000

per soma anew stalent;11011e per under-achieving easiest; 32000

per Imodiesppod student; $1200 per gifted student. Is additioa the

state would ollerate "cost refinements" as suggeetal in Model 2. Slaw*

the state wes14 allocate the Om& is the basis of isdividoel stalely!

types, the district reold am complete discretion to establish

priorities for instruction sad sporetiem for the mamas *dada the

district.



Model 4. Pull State Pendia' of School Districts with. Limited

llistviet Spadini* Discretion and Equal Wiwi and

Pritscaitiqd Spindles' Inattuities.

Under a fully centralised state twins plan, the stet. would

provide each district with s set sum per student, such as $1200. The

district would be roquitld to spend differently to soot the special

needs of different students and presto*. For exanplo, the district

night be required to spend $2500 for blind or handicapped children;

$1100 for vocatieiel presrant; $1400 for sifted sad under-schisturs.

The district would haw some discretion for spending within these

proscribed programs.

Nadel S. Pull State Poulin& of School Districts with suited

gasiesbesatmotion end Pi Csteaazical



1

C.

Under a fully committed -state taiiiiPlan.the state weeid'

provide district; with ibads"basod'en ated;nt,citeeerioa.'s;db as

Model 3. 1. o., $700 per normal averse, atedent; $$00 pasts under-addrhaP'

student. wet. This model provides that the:Dietrict nest siene$ thip

allocations according 'to the cateperies or pikeirities specified by

the legislature. This model severely limits the degree of local

discretion of the district.

Model 6. Pull State rundsta Through Direct Al 'ecotone to

the Scheel ofjeeit
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hairy -a holly- contralizsd state taxies plan, cos state wadi

allocate liscalseppett directly to the isdiriasal school,. This
_ - -.-

iseder either effectively hypisiset.thr district: Vie the local

school dititht soya b. largely to provide rissiosal coorilsatios sad

assistrate. Jii,stpo instates it Wewite posiible that there 'Wild

so laeeir a hostile iiirlist:llittriet, lihrh school tosclh si!aseli re

am allicatilia;sid *11000, per mil averigir,- tlitly,aurellsoot
.1T

for cartatt cyrtatiagespesses. The school world be given a siwelfled.

degree St satesmy discsitieS is spatils; the hods. Is this

model the statcastmes respessibility for capital costs %high are

provided separately as sesdod is the juigasat of the state school

soporistetwlest or State Wert of eiscaties.

Model 7. Dill State DiOSilivaiMINSIS District SlIetetilss to
. .

it. Schtel with Prescribed CSteloritS1 Isiosmity.
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Uader this fully centralised state taxing model, the state would

allocate fiscal support directly to the individual schools based on the

character of the student population, the curriculum and the area cost

ci efitadt school, This model would take into concideration some

of thOitudint categories noted in Model. 3 nand the cost refinements

of Nodal 2: The school would have Oiltva Very naivete die-entice for
. -

distributing the fuads'iiin the school.,Iallethlhoherd mad 7, the

state would mike prOvisikmfor child* incapable of functioning

within ibe'itaniard school-141111u.

2. Decintriiiteditehe taxation Nedolajoe Power Boutlistition.

lhe modelh are provided for decentralized taxing systems. Ilkes,

pleas Call,lbr.the state to prod& itimbitential source of school

expenditures supplemented by local taxing effort. The state would

supply funds to the local districts in 1111040t11 varying according to

a legislative formula and the district's taxing eftort. "Power

equalising" would enable a peer district to provide the same room

of money per pupil as a wealthy district with the same tax effort,

rather than tax itself two or three times as hard.
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Nodel.S. A Decentralic erstam With a State flat Grant Plus

Local Add-On.

Wrier skis plai, the state would supply each district vitt flit

grant from stateseureas'of apprezinateli $700. Each diatritt ceuld add

on from 575 to $100 per pipil additional according to the rule that Wor

each additional tax sill ($.001) on tha'$100 Weald* value lacal'pro-

party, an additioms1 225:could be spent. if a mill raised 1ess'tis* $25

per pupil in average daily enrollment (i.e., in districts with less than

020,000 **sassed valuation par pupil), the state would make up the differ-

ence. if the district raised *are than $25 per sill per pupil, the mess

would be racaptured by the state and be available for redistribution.

Thus, when a w.althy district and a peer district would each add 16 mills

to their tax rates, each could spend a total of $1,100 per child. This

'yam has been labeled "power equalisation." Essentially, the wealthy
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districts pay excess funds into a central peel which is used to provide

additienal needy to poor districts.

Model $. A Decentralised System With a State Flat great Plus

WOO Add-000 PhafEatetorical State Add-Oa.

Uedar this proposal, the state would supply each district with a

flat grant from state sources of approximately $100. Reek district could

mid ea irom $25 to $500 pr pupil additional according to the plea out-

Hied in Model*. However, in addition to the flat grant and locally

chew add-on, the state would provide special aids for cry muMber of

categorical adjustments or cost refinemoats, such as outlined in Models

2, S and 4. These could be made through additional flat grants by the-

states Sr could be included within the power equalised add-on by adjust-

ments in the formula. For example, a handicapped or under-achieving

youngster could be counted twice in th4 formula.



3. family Choice School ?Waco Systems.

There are a umber of hypothetical mass usimg the family wait

as the agent for disposing all or part of the publicly finemced educe-

!Jeri expemditure. The systems Solid be administered through the state

or local school district. these systems can be designed to satisfy the

requiremeets of thslerrame case:

*del 10.- rower 'Mom.

a

Older this system homilies would receive vouchers for the full

cost of public *dummies in the state per child, such as a moor
;forth $1,400. The moats would redeem the,veuchers in either public or

private schools. Vader-athsevers, handicapped id other special groups

would receive loner voucher, to assist is equalising the quality of

education which they would require.
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Model 11. Scheel Stow SePeleueat.

This plan world provide additional slocatierl cpperemmity

14r yeumgeters.mhe see eader-schieviag for atterscheel edoestiousl

experienees. It could be used as a supplement to meetly awed the

ether amencing models suggested dame. It meets the berms rule Is

that the edocatiesel expeaditore is net tied to the wealth of the

lariats or school district.

4. Other flees or Streets es.

It is possible to devise other combinatiess if plans to meet the

principles established by the courts. Sono plies my met be completely

realistic. although it is impertaat that they be evaluated by the

states. Sue such plan is meted here.

1111-413 O. 73 11
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tsdul 12. foal Aesosament Districts.

Yager this piss a state vam141 be slistriersi into peepreob1ce1

arose with megoimetially: sopa assumed volsaties par pupil is avorese

daily emeolimest. The famie wolf be oprepeisted fur missation is a

variety 0.vsys. seek so the scats allocatias a admen famaatiet

prsgeme asplmemotet by local manse besot ern property se sibs tames.

Taw kcal Drapery tax re.emse weld be "spear is iesob Amite if the

taxes were leviad at ale saw mina1 is esse1iy asseassi property. It

is resepital that say effort to arias the state on an opal assess-

ment basis wall be a men--:-tai teak and weld require a owlets

roshaffling cf *sissies districts.
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Part VIZ Peones and Tuba keereadwoo.

the samtatiosal fiscal miners is to a extant cased by

ascessity to provide ma olomuste fueileg system se sawn opalising

edecatiesel appertraity as well as new processes far the collectioa of

edoestioutl reveases. The preview defter noted ratios passible

alterestives ter allocating aspeeditares to fulfill the roods...ate

laid Mum is the Serra's type cases. Now we esesider alternatives far

waiting reverse Aid world be cessisteet with the court apcisiens.

1. Alissiselacthe legal Properts mat Seem as a Seam of

Itelbstenue axWst a Statewide Property lax.

Is view imf the fact that the coots antlered that the public
s

olimestiseal speeding mid met be a auvitiou ai pummel eineighberbeed

weelth, it is suppested that the stares can wet the courts, palsies by

outright Mantles it lecal property tans for wheel purposes. Ia its
plate, the state milt fund eduestian threw* 4 combination of state

instos, sales, state property, mei other tames. Except in states where

state property taus are reap ited. a guts coda ash. a statewide levy

ea land property for public education. The feeds collected by the state
wadi he distribute! to On school districts.

1' Statewide collection of property to Reston on effective sea

fair method O. statewide essesseent practices.

2. NM if ltrjs1 Cilasicisi
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Vselth, is the form of industrial sod cossmarcial property, is often

clustered is a single school' district. Ihese special properties teed to

give as isflatad value to the eutiredistricteed provide unusually large

masses, shish place such districts is an advantag ed position. It is

proposed that such immaperty could be removed free local school taxies

authority. If states tax such wealth uniformly as a statewide basis,

rather than at tho local level* fonds would be privided to the state to

t

assist is supporting local districts. The via range Iseult% from

district to district mild Ipp mere closely balanced. War this system

local property tax weal& fall primarily upen residential property sad

tend to be such man opal from area to area.

3. lull fume Fundiagi

The empeept of the state providiag full support for 'Alit

elsmeatary and secondary schools is net new.. The State Ohioan for all

practical purposes has bees operettas es full state hails, sisal it was

panted statehood. Alaska sad several other states are saving is this

Bisection by Ineressiss the level of state support for educatlos.

Brea }slur to the Alum case, ashy educators sad political leaders

were advocating, or at least expressing groat interest in fully faded

educatiemal programs by the states. Support for full state funding is

largelybasod on the flexibility it places is the hoods of legislators to

balance school flume loads as the several tax bases available to the

stets amd,ths rospoosibiliiy it theerstiadly gives to state *ducation

wants* to provide couplets equality of educational opportunity for all

citizens of the state. Equitable treatment to taxpayers and equity in

educational opportunity are ray appealing benefits of full state fund's'.
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On the other hand, opponents of full state funding suggest that

wader state operation schools would undoubtedly be gives flat grants or

wife= allocations which would not necessarily he effective in improving

the quality of educational opportunity. This.obstsele could be overcome

if states actually take into account the needs of individual school

districts and children for educatioaal services. This obviously becomes

a very complex administrative task.

Full state funding presupposes that the state will secure revenue

from such sources as state income taxes, statewide property taxes and other

state taxing bases. Local tax sources would not provide school support

under the philosophy of full state funding.

4. Maier Shift of Funding 'Burden frim Local to State Sources

in an leualitation Formula.

. it is possible to design fiscal systems that approach the ideal of

complete "equidiration" in education expenditures and opportunity.

Generally, as the mama of state dollars increases, the level of equali-

sation smog districts likewise increases. Most equalisation plans are

designed after the most cm/manly used method for apportioning state

'school funds -- the Strayer-Haig formula. Under this formula, the cast

of the foundation program which the legislature desires to guarantee for

each district is computed and deducted from the amount of funds which

each dittriet can raise locally through a required minima tax effort.

The difference is allocated to the district from state funds. The

critical element is she degree of required local effort and the amount of

local leeway permitted. If the leeway is very small, a high degree of



equalisatice maws. The report ei the ',maddest's ilmeissiom is School

Finset suggests that local supplailats sot exceed 10% .f the state

allocation. It is yet corsair whether this level of local lesusywauld

he twilitted by the courts.

Ws no local limey is porsittod, complete eqsalitation is

achieved become the wealthier districts (with greeter umpoying ability)

receive smaller state &Manilas and poorer districts rileive'large

allegations is orderto reed the accepted fousiation of soma fileacieg

Beseech pupil. This type of ',siltation assures all ystegsters is the

state opal fineacial resoorils fir 'declass. Tho dollar sawn may

vary if spocial educates sedmilds are weightodia establiebilg the per

pupil formals.

It is recegnised that this systserrevidesseme districts with

vecy low stile support and ether districts with very bientatis support.

Then ire obviously some acute political ratifications in the epeiltiem

*f this caplet* eqsailmaties system bemuse the wealthier district.

receive the asollest state allocatioas while paying the most mew late

the state tax coffers. It is likely to be most successful in a state

with oniyniner labolaates in local taxable wealth per pupil. It is

possible, evil thee, that the states proportion of the public educative

supeaditare could amount to so milk as Set to.00tin some districts.

Mohr a system of silts equalisation it is inportamt to recognize

that tai-burdes iusemlituts would remain the same. The plea is intended

to &thieve dollar equalisation, and hopefully equality of educational

clitmlselly, rather than providing specialassistanee to districts with

educational tax overburdens.



Wader se ertlizatien frauds plea. It becomes the task .f tie

legislates-4e to dote:sine the acceptable level of education to be wires-

teed to each chili is the state. .

S. Iseresed State Summers hisflowlembe Assemers.

It is possible to agpreach .ail ibmdimg.by amelleing .

aptineel tax rams fee the stales. Seca state must snipe its sun

ocermic isdicaters, e.g.. imams per capita, per hausabeig, ass., to

deter/me its revemse potestial law 'deal reposes. Also the state

most evaluate its tax hew as Aetermise how each each could redoes.

Sane slates will bare a mom potential them ethers hr increasing their

imams bemuse of better imdmstrial, business and natural resources.

liswerer, at all sources are used is emery sear. it is possible some

dates maybe able to develop maw tax sources. Per example, states without

state home tai may find it mecessety to initiate such a tax to meet

shosatieselexpeaditures. Other states maysewite stateriaptspertY

tames.

Sane political leaders are login as the federal sowernmsat Ale

relief from buriasome welfare programs.' They ceateed that if the federal

pea will assume Irwin welfare costs. It will be possible for. the

stars te locale theirprimery respoosibility far edratiee in the states.

11. hergarNtypUMmjijftggLe.

Altheai iscressed federal funds will mot rive the states primary

pretrial of establishing educational or needs' the staadards of

Imam, such hods will be seeded if the states are to meet the rising
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costs of education. U. S. Commissioner of Education Sidney P. Salmi

has stated that it was "inevitable -- and on the whole desirable -- that

the federal gummiest pay as much as 301 to 40% of the.cost of financing

schools:, There SOON to be no question that federal interest in the

financial probLos of the wheel' will centime and intensify Is the

years ahead. lho president's Commissiom on Scheel Finance repeal

general purpose federal incentive grants to reisburs states-for part of

the nests of relate( the state's share of total state and local edema-

clonal outlays above the previous year', pereestage.
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?act UZI Aistimotisme sad 93.1444sa

As state legislators come to grips with now problems of Mutant:6ml

finance they will be influenced by various assumptions, philosophical

positions and political realities. Som. of these issues have been neon-
,:

fled earlier, but deserve forth*r emphasis is this context.

Assumitiont

Stets solutions will of necessity have to take Into account the

rulings of the courts as well as basic assumption about the nature of the

educational enterprise in America today. Some of those assumptions are:

Sdmvatios is the responsibility of the states. Constitutionally

sad historically thO responsibility belongs to the state. Local school

districts are the creation of the state's:id may be altered, consolidated,

or abolished by.tho stns. The anted state representatives of the

people have the unions responsibility for the quality and equality of

notation. It say be delegated to districts, but the state cannot abdi-

cate its obligation to provide squid access to education for all.

Education opportunity his boccie a "right" of all citilesa. The

opportunity to obtain a public education appropriate to their ands for

a pain of at least 12 years has been accepted as a "right!' for all

American youth. Strong support has been given by educational and ponti-

cal leaders for a minimum of 14 to 16 years of public education for all

by expanding preschool and postsecondary oducatiosal opportunities.
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Ilducetiousl nolicreskina should wrimerilr be a lalisluive process.

The doteredeatioe of educational policy, structure and administrative

processes sheubi be exercised by the logialstire and olministrative bodies

ef the state rather that by the courts. pablie polity as a assmal proce-

dure Should be developed by elected officials of the people rather than

through isterpretstiese of cemetitutiemel provisions. If elected mad

appointed officials de not fulfill their roles in solving problems within

the educational system, the courts will be booed to exercise impel

responsibilities Mich result is Judicially date mimed educatiomal policy

decision.

Pawl oiseetienal eseertunitv-must be avMi pit ell. Prom a

moral, es Well as legal standpeiat, a desmotatic society comet pernit

any Child to have less than a fell and equal opportumityla the public

'thesis to develop his talons. ifs child, regardless Orgies creed,

odor er national nista should be doted hill seals to the benefits of

the haricot "social, somsonic, odoestiemal and political system.

Qoality education for all is essential to the preservation of

democracy and holds out hope for the reduction of poveV:y, wise sod

jogesdemes ices pmblic welfare.

Stites Inn mot be by- pees/ it federal inaolvememt in education.

AMMO VA acolPt the position that the prtherysespossibility for

educatiin hiss With the states, we recognise that olucational issues

weedily cross stets lines sod that okmational deficiencies are net

limited by stets boundaries. Slate the quality of education in one state-

materially effects all other states, the *Wind goveremost clearly has
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'a responsibility, as a matter of national policy to strengthen public

schools iu all the states. it is important, however, to recognise that

federal pretrial' in support of education should not by-pass state

governments; rather, federal support should go to the appropriate state

agencies for allocation in accordance with state plans. Only by pre -

serving the right of the state to direct its financial programs can the

state discharge its obligati°n to provide equal educational opportunity

for all of its citizens.

Interstate educational differences must be a federal concern.

Studies show wide variations from state to state in educational 'expendi-

ture levels. The differences stem largely from variations in fiscal'

ability of the states to raise revenue. Since the states are not able

to alter their fiscal ability to any appreciable degree, it appears that

the only way to eliminate their fiscal variations insofe as education is

concerned is by substantial suppirt from the federal government.

Legal bases of the cues now dealing with Serrano -type decisions

cannot be used as'precedence for inter -state differences. Mbre considera-

tion must be given to alternative ways to meet such differences from

state u state.

Dilemmas

Policy milkers find that there arm numerous philosophical conflicts

related to these educational dilemmas. Sale of the most obvious are

outlined below.
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The &lone of local vs. centralised control. The question of

local control of goverraental fbactions as opposed to a more centralised

control has been a basic issue throughout Malcom history. A "federal"

system presupposes that certain functions can best be performed at the

local, state and national tondo. Traditionally, Americans halm believed

that *Amnions' decisions should be made at the lowest level of govern-

ment where they can be made efficiently. Thus, decisions should not be

made'at the national level if thiy can efficiently be made at the state

towel, and states should not make decisions when they can be mad*

officioatly at the local level. The,public school syiteii-havo been

considered by may as the lest vestige of local control. Throughout the

_nation there is a strong movenent for greater community action to empha-

sise and strengthen local control.

Oa the ethos' hand there is.a commonly accepted priaciplo that

control should, or naturally will, be lodged in the agency with funding

responsibilities. The conflict arises in the growing tendency for greater

state responsibilities for school funding. If full or substantial furling

comes from the stabs, will the philosophy of local control be deotrc.ed,

replaced or materially altered?

The dilemma of fiscal esalitaion re. individual initiative.

lho possibility of leveling down as well as leveling up runs into direct

conflict with the historic *maim tradition of rugged individuation amd

intensive local initiative The nation has always placed a high yobs*

en the aspirations of parents and communities to provide their children

with the highest level of education possible. School districts which
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intent of Pwreno. Such programs as school athletics, musical

organizations, activity clubs, enzidnient field trips and others could

be taken over by municipal recreational
and cultural agencies of wealthy

districts. Thus, the school expenditures would be concentrated on the

"core instructional programs." While the educational expenditures would

approach equity, the community wealth advantages would be retained. Like-

wise, the poor districts night seek
"non-educational" supplemental funding

to provide health care benefits, free meals and other special services

for school children.
Although these approaches may be totally unrealistic,

it muss be recognized that such schemes could'be
deVelopialbi, redefining

the role or responsibility of schools.

The dilemma of increased expenditures vs. increased school

achievement. It would be a hollow victory if per pupil expenditures

were increased in low-expenditure districts unless there were a corres-

ponding increase in the quality of education
and achievements of students.

This losition was clearly emphasized by the New Jersey Court in labium
LSI= when it said: "while equalizing tax burdens may be readily

accomplished. . .it may be more difficult to assure that additional

'school funds will actually result
in improved education." The court

stated that the quality of education must.be raised when deficiencies

exist.

It is entirely possible to spend sore money for education without

say appreciable improvement in the quality of educational opportunity

provided to children. The President's Commission on School Finance

noted that: "The American public has assumed almost without question

that educational benefits are automatically increased by spending more _



money...We have been concentrating for too long on the resources going

into the schools, giving only sinisal attention to the outcomes." The

Commission proposed that "State and local educational agencies give

increased emphasis to establishing sad improving systems of assessing

relative costs and benefits of various educational programs and organi-

sational alternatives,",and for states to create evaluation systems to

measure the effectiveness of educational programs.

In NM instances it may be possible to achieve improvement in the

quality of education without increasing expenditures. Where this is

possible it must be done. It is Important for states to develop processes

to isp;ove teaching personnel, methods
and procedures, to eliminate dupli-

cation and inefficient operations and to achieve the greatest value for

existing educational expenditures.

in all discussions of educational finance issues, we must never

lose sight of the ultimate objective .- the educational achievements of

children.

The dilemma of the centralizet of expenditures vs. local

pupervision of school costs. Sera& the issui of control of school

.policiei is the question of moving school expenditures further away from

the watchful oyes of local taxpayers. As higher levels of government

assume greater responsibility for funding school programs, local citizens

have far less opportunity to exercise or influence orderly sad systematic

control over educational expenditures. The trend could easily be an

escalation of expenditures at the state level. Some observers predict

that there will be strong tendencies for educational projects, progxoms

and services to multiply rapidly with greater state involvement. Seldom

do old programs ever die.
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To raise questions about the rapidly increasing cost of educational

or other public services does not put one "against" education. Rather it

is to recognize that education is caught in the same cost spirals as

business, industry, goverment and individuals. The accelerating cost

of all governmental services calls for adnumerestraints against the

accelerating rates of lacrosse. As school financing is gradually shifted

to the state the local taxpayer no longer has the'samelhancimleg" Arnim

over school expenditures and program expansion. Concerned citizen

involbement in school funding has bourn important factor in building

seeded support as well as in providing cautious evaluation of the use of

public funds. Serious attention must be given to the complicated question

of providing appropriate safeguards in the escalating expenditure of sad

'accountability for tax money.

The dilemma of education as a "social tired" vs. an individual

onortumint. The recent court decisions have decreed that education is

a "fundamental interest" of the state. This,'is effect, implies that the

purpose of the education system is for the well being of the state. In

the past this view has sot universally bean held, although education has

been considered a valuable asset to the growth and advancement of society.

education has largely teen accepted as an individual opportunity for each

Child to achieve to the maximum of his ability, and provide for 'nisi and

economic mobility. Theft will need to be considerable reaffirmatios of

this new position and an evaluation of the many implications to the state

and to the individual citizens.
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-56-

CONCLUS 10M

this discussion don sot give "the solution" to the education

financial dilemma of the 1970's. Simple and clear-cut answers are not

available to the most confouedini issue ever to face oducatiemal policy-

makers. The di1emns is aw unsettling sad perhaps note umiversally

immolating than the school desearegaties problems which followed 'gam

vs. Anti 21 meow dunk. is 1954.

The issues aid positions presented beresre intended to foster

greeter discussion and deliveratiom. the Education Commission of the

Staters hopes that from these debates will coar. sow plans for all

children to schieve the great America* dream.of equal educational

opportunity in every state.
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STATEMENT OF CATHARINE BARNETT, PRESIDENT, NATIONAL EOVCATIOX ASSOCIATION

The National Educathm Association, representing 1.1 million educators, com-
mends Mr. Carey and Mr. Mills for their concern over the financial plight or
elementary and secondary schools. However, we do not believe that Title I of
HR 16141 as introduced is adequate in design, scope, or amount to solve the cur-
rent problems of public education, and we do not believe that Title II is sound
public policy.

Title I of HE 16141 proposes payments of ff2.2.1 billion annually to the states
for public elementary and secondary education, beginning with the current fiscal
year and continuing thereafter at the same amount each year. It establishes a
Public Education Trust Fund to receive funds derived from federal Individual
income taxes.

Let me any that we support the creation of a Public Education Trust Fund as
contemplated by this bin. As you are all aware, over the years one of the major
deficiencies of federal education programs has been the lack of adequate lead
time for planning and staffing federal programs. As a result, school districts have
been forced to hurry up and spend late-arriving aid money before it is lost at the
end of the fiscal year. This has sometimes led to unwise expenditure. The trust
fund conceit should considerably Improve the effectiveness of federal aid pro-
grams by alleviating this built-in problem.

The President's Commission on School Finance has estimated the coat of
achieving intrastate equalisation of school district expenditures. It would cost
61.3 billion to bring all districts up to the state-wide average and p1.3 billion to
bring all districts up to the 90th percentile.' Because these estimates are based
on WOO figures they are probably low today.

The fiscal dilemma facing the states Is that additional state revenues to bring
all districts up to the level of funding of the highest districts are simply not avail-
able. The alternative of lowering the level of finance in the high districts to the
state-wide average is as unpalatible as raising taxes.

Many states would have great dillienity qualifying by meeting either of the
two tests of qualified equalising programs in Sec. 102 of Title I. Currently only
one state, Hawaii, supplies in excess of 90% of school funding, and thus would
qualify under the first eligibility criterion.

The second test of equalisation would screen out most states under their exist-
ing state distribution formula. States which are making a substantial effort to
support city school systems could be penalized, since with few exceptions, cities
have higher per pupil expenditure that the state-wide average and are high in
assessed value as well. In addition, many states do not have property assessment
equalization programs and the assessment ratios to market value of property vary
widely.

The bill omits definitions of school expenditure and of assessed value. School
expenditures may include current expenditures for the regular day school pro-
grams, expenditures for the other school programs, i.e., summer schools, adult edu-
cation, etc., capital outlay, and interest. Assessed value can include or exclude the
tax exempt portion of the tax roll, particularly on homestead exemptions. The
variation among state laws in this respect is great.

The alternative, turning over to the Secretary of HEW a tremendous amount
of discretionary authority to establish eligibility, could, if used unwisely, affect
the relative share of the states in this $2.= billion appropriation.

The plan in no way equality; funds among the states. It could be, in fact, Ms-
equalising because, for example, 10% of New York's nonfederal expenditures per
pupil are three times those of either Arkansas or Mississippi and the limit of
10% for New York would exceed $900 million compared to about $211 million
apiece for Arkansas and Missiesippl.

We object strongly to the language In Sec. 106a which provides: "that persons
employed in jobs financed in whole or in part out of its trust fund established
under paragraph (1) will he paid wages which will not be lower than the pre-
vailing rates of pay for persons employed in similar jobs by such State." This is
not an appropriate control for a federal bill. It would affect mainly classroom
teachers, but would also affect all socitool employees whose salaries are now
negotiated with the school districts. In the vast majority of states, school em-
ployees are employees of the local district and thus the prevailing wage level
should be that of the district.

I Praddeses Commission on School Finance Rovirw of Nesting State Finance pro-
grams. Vii p. 16.



We urge the Committee on Ways and Means, if it considers a general education
aid bill to be within its province rather than that of the Committee on Education
and Labor, to give full consideration to alternative plans to equalise educational
opportunities among the public school children within and among states. to plan
now for an adequate system of federal support which will provide for % federal
funding of the costs of elementary and secondary public schools

Furthermore, since the 41urrent crisis in school finance is most acute in the
center city school syse nos, we recommend that any federal aid program which
deals with equalising within states establish a priority for funding the needs on
city school systems.

Title H of MIL 16141 proposes a tax credit of up to $200 for tuition paid for
any taxpayer's dependent if such dependent is attending a private non -profit
elementary or secondary school

The National Education Association opposes this provision on philosophical
as well as practical grounds.

We contend that it is had public policy to attempt to do by subterfuge or in-
direction that which is clearly unconstitutional if attempted directly. This pro-
posal is primarily designed to assist church related schools which are faced
as are the public schools, with a fiscal crisis. By their own admission, the non-
public schools will increase tuition to the maximum amount provided for in
the tax credit. Thus, the federal tax system will merely serve as a conduit for
public funds to religions education.

All taxpayers not availing themselves of the tax (*resift benefit, that is, all tax-
payers with no sehoolage children or those who send their children to public
schools, will be taxed to make up the difference of the loss to the Treasury, or will
suffer from reduced federal services in other areas such as health, education, etc.

The argument is raised that parents who send their children to private or paro-
chial schools are taxed double. This is specious. The decision of parents to send
children to other than the public schools in no way lessens their responsibility
to support public schools. The public schools benefit aU citizens, not just parents.
Childless couples or single persons are not excused from paying school taxes, nor
should they be any more than shnnid the Christian Scientist be excused from pay-
ing taxes to support medical programs or the pacifist to 'support the military
activities of the nation.

It is contended by some that the public schools cannot expand to accommodate
the 5 million children enrolled in private schools. In many communities this
accommodation has already taken place. It is interesting to note that in the
1970-71 school year, 16 states enrolled over 95% of their children in public
schools; 41 states enrolled 85% of the children in public schools, and no state has
less than in the public schools. Recent news stories point out that, since these
data were compiled, there has been a more than 300,000 drop in enrollment in
parochial schools, which would make the above percentages on public school
enrollment even higher. It is also worth noting that, because of declining birth
rates, the number of schoolage children (5-17) for the coming school year will
drop about 500,000, obviously creating room for pupils to transfer from private
Reboots. Where parochial schools have dosed, the facilities have frequently been
leased or sold to the public school system in the community, thus making a build-
ing program for this purpose unnecessary. We are convinced that the public
schools, if provided with the kind and amount of federal funding to which they
are entitled, can effectively accommodate all American children and provide
quality education to them all.

As the bill is written, the tax credit proposal is of no assistance to the low
income family which pays no taxes. The number of children from each families
attending the parochial schools will be far leas than their proportionate member-
ship in the church. Indeed, at present less than three percent of the nonpublic
school children are from poverty level families. We believe that the establishment
of Perpetuation of schools which cater only to middle and upper income families
are contrary to the objective of economic integration. We believe such a system
can lead to the further development of a class system based not only on adherence
to a particular religion, but also on the economic status of the family. The public
schools will become the power schoolsa haven for the unwanted and unwashed,
if you willa development not in the nation's interest.

It Is contended that Title II of this bill would cost the treasury $584 mi lion.
We question this figure. The 1970 census indicates that 5,378,000 pupils are en-
rolled in private schools. For the sake of discussion it is assumed that some are
in private profit- making schools -- probably not more than 00,000. Thus, 5,316000

.4
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children times the $200 provided in the bill would total $1,083,800,000, or almost
twice the figure estimated.

It is possible that additional private schools will develop with additional draft'
on the Treasury. in years ahead. Like most wage earners subject to withholding
tax, the teachers of America are disturbed by the drain on the Treasury from
the many so -celled loopholes in the present tax structure. We will strongly object
to any additional raids on the Treasury by the tax credit route.

While Title I of HR 18141 contains language prohibiting public schools aided
by the net from excluding pupils on the basis of race, color. national origin, or
sex, no such specific prohibition applies to prir.de schools aided by Title II. Ref-
erence is made in Title IL to sections of the Tax Code, which apply to deductions
for charitable purpoeor and under which IRS has ruled that white academies
established to avoid integration are not eligible. However, schools which segre-
gate on the basis of sex or religion can still be aided by Title IL Thurr, we find
here a proposal that federal dollars be used to permit circumvention of the Civil
Rights Act of 1984 which prohibits discrimination, not only on the basis of race
but also on the bases of religion, sex, and national origin.

It should be noted that in some instances tuition is, paid for attendance of
children in public schools. This is common practice where children attend. public
schools in neighboring states or counties: Yet, this proposal permits tax credits
only for attendance at non-public schools, which is clearly class legislation. How-
ever, if public school tuition is included for the tax benefit, it is-conceivable that
state laws will be amended to charge tuition to attend public, schools, thus pos-
sibly leading to drain on the Treasury, without any 'equalisation factor for
school aid, of an additional *Oblides at the rate of $200 per child.

There are other factors that should also be considered :
What happens if the tuition is paid to the private school and the child then

transfers to the public school? Is IRS to become a school attendance agency?
Suppose, as is likely if the, tax rendision feature is included for low-income

families, that the tuition is paid from welfare funds. Is the mirent to receive
a tax credit remission for federal funds transferred to a Private schOol?

Suppose IRS finds during, the year that the non-public school is operating
primarily to furnish an alternative to integrated- public schools. Is the parent
the victim of IRS action, er does IRS proceed against the school which. received
the tuition payment to recover the $200? Or does the low-income parent have
to bear the court cost which will clearly be involved?

We share the concern of those who question the constitutionality of. the tax
credit proposal contained in RR 16141 lend similar bills before the Committee.
But regardless of the outcome of a constitutional test, we believe that this
legislation is inimical to the concept of a pluralistic society which is a large
factor in the nation's strength. Isolation of children during their formative years
into sectarian segments of society is inherently divisive and can be the basis
for encouraging an expansion of the bigotry which. is a blot on the lair name
of our country. Newreligions are: being formed constantly. Under the first amend-
ment no law may prohibit the establishment of a religion. What is to prevent
a group of people from organising a religion which has as one of its tenets that
racial integration is contrary to divine law, and then starting,a school or schools
based on this principle and receiving federal tax credits to support such a

tsri
Program? , on the basis of free exercise of their religious freedom and parental

gh
We urge the Committee to reject HR 18141 and to give their expert attention

to tax reform which will lessen rather than increase the number of tax loopholes
which are disturbing the American people.

,rO
Amaniesx Assoc:wow or Ream Proems,

NATIONAL TIMM TWINS' ASSOCIATION,
Weekirrytors, D.C., September 16,1976.

Ron. Mum D. Maze,
Ohairatas, Howe Ware and Mew Committee,
Losolvorth Howe Offiee
Wask4mytok D.O.

DUB Ma. ONAT2IIAN : OCT otganisatisme, the National' Retired Teathers Asso-
ciation and the Americin Atiociatiou of Retired 'Persons, with a combined
membership of over four million, three-hundred thousand older Americans,
generally support increased federal aid to public education in order to alleviate,
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at least in part, the financial crisis confronting American education and the
property tax crisis confronting older persons. We therefore approve the stated
purpose of Title I of H.R. 18141, the Public and Private Education Assistance
Act of 1072.

We cannot, however, approve the formula used to determine the amount of
the federal contribution to states where a significant portion of public school
financing is raised locally, since it is linked to assessed property valuation and
average property tax rates. Moreover, we feel the bill does not adequately
address the priority of property tax relief.

Certainly, a substantial increase in federal aid to public education is both
appropriate and necessary. The comparative revenue-raising abilities of local
and federal governments are inversely proportional to their expenditures for
elementary and secondary education. While the localities contribute 53 per cent
of the cost of education, the federal government contributes a mere 7 per cent.
However, the federal government collects 64 per cent of this country's total
revenue ; the localities collect only 17 per cent.

Decisions by the courts and by the voters foreshadow the demise of the prop-
erty tax system as the primary mechanism for funding increasing educational
costs. Twentieth century education cannot rely for adequate financing on a nine-
teenth century revenue- raising system which distributes its tat burden with
callous disregard for the tax-paying ability of the Individual homeowner.

It is the belief of our Associations that the federal government must begin
immediately to ease the property tax burden on the older homeowners. While
his income is relatively fixed, there is nothing Axed about the property tax, which
has registered at 40 percent increase since 1968. There is obviously Hale fairness
and no flexibility in a tax system which requires either the payment of a tax
bill, determined without regard to the homeowner's ability to pay, or the sale
of the property to someone who can.

In response to the property tax crisis, our Associations favor, at the federal
level, a combination of remedies to: (1) provide state and local governments
with alternative sources of revenue; raised through a progressive federal income
tax ; (2) induce property tax reform and relief for the benefit of elderly and
other low income groups; (3) induce state and local governments to abandon, to
the extent possible, the archaic and oppressive property tax mechanism in favor
of a progressive income tax ; and (4) diminish the revenue needs of state and
local governments. We therefore favor revenue-sharing legislation and financial
incentive legislation designed to induce reform at the lower governmental levels.
We are not unfavorably disposed to direct taxpayer relief through federal income
tax credit legislation. However, we recognise that, since lees than 50 Percent of
the elderly have any federal income tax liability against 'which a eredit for
property taxes paid to states and localities could be taken, such a credit would not
benefit those older persons most in need.

Finally, our Associations favor the assumption, by the federal government, of
a significant portion of the cost of public education and other burdensome colt
items of state and local government:

While our Associations approve the purpose of H.R. 18141 to increase, in-
directly, federal aid to public education by making federal twitching eontribu-
Reno available to the states, some other mechanism for determining state eligi-
bility for, and the amount of, the federal contribution and its state-wide dlstribu.
tion, should be used. Furthermore, we object to the bin's, failure to use the avail-
ability of the federal contribution to induce property tax reform or relief.

NRTA and AARP hope that the members of the House Committee on Ways
and Means will be mindful of the property tax problems of older Persons as they
consider the merits of Title I of H.R. 18141 and other proposals for increasing
federal participation in financing the cost of public education.

Sincerely,
Cyan. T. Duettist"

Legislative Counsel.

STATZMIINT or BIOUCUID L. WIEINOTEIN, WAIUINOTON, D.C.

(Mr. Weinstein is an economic consultant who was formerly Staff Economist
with the President's Commission on School Finance. He is the author of several
articles on tax credits and the economic problems of nonpublic schools.)

I should like to address myself to two key lanes In the current debate about
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the causes and consequences of declining enrollments In the nation's nonpublic
schools.

The Center for Field Research and School Services at Boston College, one of
America's leading Catholic universities, recently completed a 2-year study on
the crisis in nonpublic education for the President's Commission on School
Finance. The researchers could lind no evidence that parents are leaving non-
Public schools, and Particularly Catholic schools, because of Increasing costs.
In the summary volume of their 2,600 page report, the authors of the study
state that ". .. one must be naive, uninformed, or dishonest to depict the current
enrollment decline as Aindamentally a consequence of cost increases." According
to the study, the major causes of the enrollment declines in Catholic schools are :

1. A major outasigration of Catholics from the central cities to the suburbs
where the public schools are in high repute and parochial schools are not as
widely available.

2. Changing attitudes among Catholics regarding the perceived benefits of
public vs. parochial education.

3. The recent decline in the birth rate which Iaa3 accentuated enrollment losses
and made them seem more serious than they really are.

4. Fragmented and inefficient mechanisms within the Church for raising reve-
nues for the support of the parochial school system.

One of the myths being festered* by some proponents of aid to nonpublic
schools Is that privets school closings will impose substantial fiscal burdens on
the public school systems due to the resultant increases in public school enroll-
ments, A careful analysis of enrollment projections, however, will not sub-
stantiate this claim. Beer if nonpublic school enrollments should decline by
60 percent between 1970 and 1080, total public school enrollment In 1080 will be
lower than it was in 1970. The leveling-off of school enrollments between now
and 1980 simply reflects the declining birthrate that has prevailed in this
country since the mid 1980's.

STAMM? Or RANK DUNA= GOLOBNIIIMO, DIRECHNI, SCHOOL DIOANIZATION AND
PIIOVISIHONAL EIZITICES, TOME INESOILAIL NATIONAL MOCIETY YOU BINHIEW
DAY SOBOOLS

I have the horior to represent the National Society for Hebrew Pay Schools
Torah trmesorah. Our appreciation is hereby extended for this oppoitnnity to
present the position of the American Hebrew Day School movement on the edu-
cational needs of the Seventies. The movement comprises some 400 elementary
and secondary schools throughout the states which offer programs of instruction
in both the secular and religious ants of study.

Founded in 1944, in order to Alder the growth of Hebrew Day Schools in
America, we number at present, as mentioned. some 400 Hebrew Day Schools in
the United states, of which 270 are elementary while 180 are secondary schools.
These schools are located In 150 cities in 82 states from coast to coast. The aggre-
gate student enrollment of these schools is 52,000.

In addition to being directly involved in founding new Hebrew Day Schools.
we also service all of the schools in the movement through the provision of
administrative and teaching mrsonnel, supervisory services, curricular programs,
textbook materials. loans and grants, educational aids and literature. We sponsor
Ave (5) Teacher Training Institutes in New York, Baltimore. Chicago and Cleve-
land respectfully, as well as a National Association of Hebrew Day SchoM
Principals and a National Association of Hebrew Day School P.T.A.'s. Our
national body is acknowledged to be the representative agency of the Hebrew
Day School movement in Mac rica.

Our type of nonpublic WI,* has the objective of providing intensive Inneuc-
tion In both the area of n ohm, general education and that of Jewish religious
education, and it seeks to accomplish both on highly exacting levels. It strives to
incident* in its pupils a rich knowledge and fervent love of their American heri-
tage and homeland. a firm sense of civic responsibility and enduring commit-
ment to the pursuit of academic excellence in the sciences and the humanities.
side by side with a high regard for ethical norms and abiding loyalty to the
Principles and precepts of the Jewish religious tradition. In essence. the Hebrew
Day School Is committed to the building of a synthesis between the values of
Alibi= and the best of American culture.

With reference to the achievements of the Day Schools, the scholastic stand-
ards maintained by these schools throughout the country and the subsequent



813

record of academic achievement of their graduates has been exemplary, and has
won the enthusiastic approval of many public school educators as weP Amongst
the graduates of Hebrew Day Schools, there are an impressive number of per-
sonalities who have won national anti international renown in the professions, in
academic and scientific endeavor, in the judiciary and in government service.

With reference to the General Studies Departments of the bay Schools, it
should be noted that their curriculum is patterned after the course of study of
the public schools, with cooperation frequently extended by local superintendents
of schools. The teaching personnel in the General Studies Departments are often
themselves public school teachers, and are of widely varying religious back-
grounds.

It should be noted also, that while almost the entire movement is united in
basic principle, the Hebrew Day Schools are most properly classified as private
schools, since they are individually autonomous in operation. They are likewise
maintained financially in part by payment of prescribed tuition fees, on the part
of Vie parents of the pupils, and in part by voluntary contributions made by
sympathetic individuals and groups. On the average, approximately 4054 of
the budgets are covered by tuition. The tuition rates are approximately $850-$000
per.year, but in the large metropolitan communities, where the majority of these
schools are found, a large percentage of the parents have very limited economic
earnings, which makes them dependent on tuition grants should they wish
to enroll their children in a Hebrew Day School. Since Day School parents con-
sider both Day School religions instruction and the finest possible program of
secular instruction as equally vital-for their children, the economically under-
privileged among them are faced by the agonising choice of either failing to
provide adequately for the religious education for their children, or of being
driven into desperate financial straits when they seek to send their children to
Hebrew Day Schoolswhose standards are themselves jeopardised by unability
to meet the constantly rising budgetary requirements imposed by the needs of
our time.

As we all know, the Seventies Is not just around the cornerit is already
here. And the hour glass, ticking away relentlessly is introducing no rather
quickly to the crowded and dramatic agenda of the Seventies.

One of the pressing items of the Seventies is that ^f students attending non-
public schools.

Perhaps by concentrating our attention on a single area we can gain a better
insight into the plight of the poor parents in the larger metropolitan areas who
have chosen a nonpublic school for the public education of their children. In
New York City 50% of the Jewish children attend Hebrew Day Schools. Nearly
120 of the 181 schools in this major city are located in poverty areas and about
85,000 pupils attend such schools in poor and lower middle dims areas: With an
educational institution such as the Hebrew Day School being the pivotal institu-
tion in the structure of the Jewish communityshould it happen that Hebrew
Day Schools in such areas will no longer be able to provide scholarships for the
children of the poor and the lower middle classthe whole community will then
be threatened. For at stich a point parents of 'Hebrew Day School students,
finding no available viable educational institution in their community, will then
have to relocate to another area for the sake of their children's education. In
the wake of this you have an accelerated flight from the city, a further emptying
of the inner city, and urban relocation with all its attendant evils. And all because
of a lack of freedom of choice in education. Thus years of investment of resources,
will, perserverance and purpose will be crushed in record time because of the
relocation of parents since the school is the pivot institution of the community.
Such a decision deeply immersed in agony nullifies years of consecrated efforts
and purposeful living. And what was once a colorful, polyglot neighborhood
with its ethnic nuances and integration becomes that no more. And all for want
of understanding of the plight of the poor parent who opts for noliptiblic school
education.

As parents, as Jews and as educators, deeply devoted to both education and
educational excellencewe feel that a rethinking on Ibis problem of Federal aid
to education is long overdue. Ours is an age when the pursuit of education is
vested with an unparalleled urgency. Can we in this urgency deny millions of
children attending nonpublic schools responsible educational opportunities? Is
the social good of our society served by an approach which looks the other way
while these millions of children are then imperatively urged by our own society
and its built -in tensions to pursue educational excellence?
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Let us note with a full measure of certainty, we ask not for supportof religious
aims and purposesfor we are staunch believers in the principle of Church-State
separation. We do, however, feel that Governmental concern should allow mil-
lions of citizens -in- the - malting to share in a reasonable manner in the educati.mal
piforts of our great country. It is not the creed of the child which *Mould be the
loons of our Concern but rather the need of the child.

Let me also discuss another basic facet of democracy which will need sharpen-
ing in the crowded agenda of the Seventies. Pluralism in education is the right
to choose between educational alternatives without penalty. Hut if we are to
have a pluralistic educational system, with all the good it implies, then such a
system needs the financial encouragement of the state.

No less a group than the U.S. Chamber of Commerce- favored this approach
when in its 1906 Task 'Force Report it recommended "the Federal government
should (wielder legislation which would enable communities to adopt programs
establishing a public-private option for all children".

A financial penalty attached to the exercise of one's conscience is an infringe-
ment of free exercise, while the. creative sense of shared purpose is the very
greatness of a free people. There is no freedom of choice in education if parents
have to pay substantial costs for educating their children, while free schools
beckon them.

We, therefore, want to go on record as enthusiastically supporting, legislation
allowing tax credits for nonpublic school parents.

If we are to have pluralisni in education. If we are to have the right to choose
between educational alternatives without penalty then some way must be found
to make such a choice viable and real.

Tax credits is one such way. Furthermore.. such an approach, does not come
apart othe shoals of constitutional dilemmas. The problem of excessive entangle-
ment of State and Church is also not present in the tax credit concept as there
would also not be any need for increased government supervision and involvement.

Surely the tax credit legislation now being considered meets all constitutional
strictures and is in accordance with the guidelines laid down by the Supreme
Court in its recent rulings on aid to nonpublic schools.

We, therefore, want to go on record favoring such legislation and urgelhe com-
mittee to move it along as soon as possible.

It would seem that the decades ahead are geared to the concept of educational
alternatives. Such alternatives should be keyed to the preservation of the na-
tionbut, likewise, the nation should be keyed to the preservation of -the educa-
tional alternatives. One without the other is barren rhetoric. And barren rhetoric
neither builds nor preserves. We look to Congress and to the Government of the
U.S. to build the new and preserve the old so as to be fruitful rather than barren,
creative rather than rhetorical. *

Thank you very.ruch.

COMMON OF THE l'xrrE STAVIN,
HOUSE OP REPRESENTATIVES,

Washington, D.C., ..4tignst 21, 1972.
WiLat it Ti. linze.

Chairman, Committee on Ways and Means, house of Regrementatives,
Washington,

DEAR }in. CHAIRMAN: The attached. letter from Sister Anne Finnerty, Sujoer-
ntenaelt of the Catholic School Department of Brownsville, Texas, is submitted
for your information and for any consideration the committee members may
atfonl it in connection with bearingnon the subject.,

Provided it is commensurate with the committee's. policies I would greatly
appreciate having Sister Anne's letter made an official part of the committee
hearings

With my thanks and kindest regards, I am
Sincerely,

Attachment.

E. (KIKA) on LA GAltsA,
Member of Congress.
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DIOCESE or Baowxnvitax
CATHOLIC SCHOOL DEPARTMENT,

Brownsville, Tea., August 16,1972.

DEAR SIR: As Superintendent of the Catholic Schools in the Rio Grande Valley
I have had the unhappy duty to preside over the closing of two of our schools in
May of this year. in the three years, 1968 to 1971, I was closely associated with
the Catholic Schools here and saw six others close. There are only ten left and
the future does 'not look very bright for some . these. But, there is some hope
that they will survive. Some of that hope centers around the tax credit legislation
currently in the Ways and Means Committeein Congress.

I am writing to urge you to support this legislation and to inform The Honor-,
able Wilbur Mills of your position. I write on behalf of all of the people who de-
pend on our schools here in the valley, I also Ionia* that there are many citizens
who although they do not patronize non-public schools, still do not want to:see
them go out of existence. Such a calamity would lay an immense financial
burden on all taxpayers, but even more, it would mean the end to meaningful
freedom of education for those parents and children of the Valley who seek some
alternative to a single unitary public school system.

Your support of this legislation will be applauded by all who are concerned
with the future of non-public education.

Respectfully yours,
Sister ANNE FINNEWIT,

risperintendent, Diocese of Brownsville.

BOARD or CHRISTIAN SOCIAL CONCERNS
OF THE UNITED METHODIST CHURCH,

Washington, D.C., August !9,1972.
Hon. Witnus D. Mn.t.s,
Chairman, Wags and Means Committee,
House of Representatives, Washington, D.C. -

DEAR MR. MILLS : On behalf of 'our Board I am writing you to express concern
over provisions of H.R 16141, legislation IOW pending before your Committee.
We haVe no quarrels fundamentally with the bill's major thrustan attempt,
through matching federal funds, to readjust thZ inequitable distribution of
public education monies incurred as a result of disparate property tax income
within various school districts.

However, our concern is related to Tit', II of the measure which provides for
tax credits for private school tuition. This section seems to stand in contradiction
to Constitutional provisions against establishment c-f religion as welt as to run
counter to Supreme Court decisions in June of 1971 regardimt federal entangle-
ment in administrative procedures of private religious schools.

The position of The United Methodist Church on "Church Government Rela-
tions" as declared by our General Conference of 1908 stated : "We do not support
the expansion or the strengthening of private schools with public funds." (con-
text enclosed) In addition, our own Board of Christian 136cial Concerns approved
a policy statement in October of 1971 with respect to Educational Voucher Plans.
It said :

"The Board of Christian Social Concerns opposes the voucher plan or a tax
checkoff plan because: (1) it could encourage an administratively inefficient
educational system ; (2) it threatens to entrench poor children in segregated and
inadequately sum wted ghetto schools; (3) it endangers the Constitutional
principle of separation of church and state ; and (4) it could act as a divisive
force In the community."

Although a tax credit may be rightly differentiated from a voucher plan In
terms of means, the next result of a rather direct subsidy of parochial schools
is apparent. Furthermore, I should think substantial entanglement would be
involved when it became necessary for the federal government to scrutinize the
financial records of parochial schools in order to ascertain that tax credits Were
not being fraudulently obtained.
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In no way do we mean to imply that private and parochial schools should not
exist or be given strong financial support. Our objection is to using public funds
for such purposes.

It will be greatly appreciated if you will include this letter in the written
record of public testimony.

Yours sincerely,
ELLIOTTJ. Cowserr,

Director, Department of Church/Government Relations.
Enclosure.

Cowrzxv OF QUOTE

"W a believe in the principle of universal public education and we reaffirm our
support of public educational institutions. At the same time, we recognize and
pledge our continued allegiance to the U.S. constitutional principle that citizens
have a right to establish and maintain private schools from private resources
so long as such schools meet public standards of quality. Such schools have
made a genuine contribution to society. We do not support the expansion or the
strengthening of private schools with public funds. Furthermore, we oppose the
establishment or strengthening of private schools that jeopardize the public
school system or thwart valid public policy."

"The United Methodist Church and Church-Government Relations in the United
States of America," Chapter Three, page 8. Adopted by the General Conference
of The United Methodist Church, May 1988.

STATEMENT OF TILE UNION OF Chrrn000x JEWISH CONGSEGATIONS OF AMERICA
REGAIMING TAX ('axons FOE PAROCHIAL SCHOOL TUITION

The Jewish day school is a unique American institution. In other lands 'ano
in other times Jewish schools taught only religious studies. The concept of a
Jewish school spending half of its day on religious studies and the other half
on secular studies, which is the way most day schools are structured, is the
answer of the Americ a Jewish community to the requirements of government
and the demands of modern society concerning secular education.

As of June 1971 there were 417 Jewish day schools in the United States, 291
on the elementary level and 128 on the high school level, with a total enrollment
of 80,000 pupils. In the New York Metropolitan Area alone, one out of every
three children receiving any type of Jewish education was enrolled in a Jewish
day school.

The public school system of today is not the same system that opened the
door of opportunity to successive waves of immigrants. The parochial schools of
today, with their increasing number of lay teachers and the liberalization of
church attitudes toward other religious groups, are not the same as those of the
past, which may have caused apprehension in the Jewish and general community.

The myths of the pastthat a public school child grows up to be more tolerant
of and more at ease with people of different backgrounds and hence better
equipped to take his place in a pluralistic American society ; or that a public
school education makes a person more liberal, whereas parochial school educa-
tion make one more conservative today stand discredited among social scientists
who have studied the subject. On the contrary, a child grows into a more secure
and tolerant adult when be is permitted to "find himself" in a school that is free
from the intergroup tensions that are the hallmark of the public schools in our
large cities. If monopoly is unhealthy in other areas of our society, then it is no
different in education. In any age of soaring costs, unless private education
receive; government aid, it cannot survive except for the very rich. If the concept
of cultural pluralism is to have any meaning at all, 'educational facilities must
exist for the ethnic and religious group: in American society to transmit their
cultures to future generations.

Contrary to the assertions of the majority, there is no question that parochial
schools, by educating some six million pupils constituting about thirteen per
cent of all achoolge children, save our federal and state governments billions
of dollars. It is obvious that it is cheaper for government to give parochial schools
limited funds to stave off their closing than to find places for their pupils in the
already overcrowded public school system.

In attempting to defend an outmoded concept of churchstate separation, many
advocate positions that may win points of logical structure and doctrinal con-
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sistency but whose effect is to promote human suffering. Thus, they would permit
free lunches and medical and dental services to be given to parochial school
children on school premises, they would not permit speech therapy to be given
at public expense except off the parochial school grounds. The fact that this
burdensome requirement would undoubtedly reduce the number of candidates for
speech therapy does not sway the majority. Better to have a few more stammerers
than to compromise one's principles.

Or take the child who lives in the inner-city, where the public school sesteln
has already broken down. His parent's poverty and, perhaps, race prevent them
from moving to an area where the puPlic school system -is still healthy. Nor can
they afford to send their child to a private school. What hope does the majority
offer to such a child other than the dismal prospect of attending a school where
his physical and moral health is in jeopardy and where little learning takes place?
Concepts such as the education voucher elan or tax credits are advocated not
only by those who desire to save religion-sponsored schools, but also by those
who want to provide opportunity to the inner-city child. Such plans would also
give inner -city parents. the dignity that comes with the ability to pay for educa-
tional services, and thus to choose an alternative to an unacceptable public school
system, even if the alternative may be only a privately-run storefront acadenly.

We find it highly significant that the recent White House Conference on Youth
came out in favor of the educational voucher plan.

To the extent that methods, such as tuition grants, education vouchers or tax
credits, may be found within the recent Supreme Court rulings to permit govern-
ment aid for secular education in religion-sporsored schools, we should welcome
them.

Hon. Wmatts
Chairman, Ways and Means Committee,
U.S. House of Representatives, Washington, D.C.

Dees Ms. Cffmasiaz : In view of the current Hearings by the Committee on
Ways and Means on proposals which would provide aid to primary and secondary
education in the form of tax credits and/or deductions, we want to share with
you our position on the subject and request that this letter and the attached
material be included in the Record of the Hearings.

The enclosed policy statement "Public Funds for Public Schools" was adopted
by the General Board of the National Council of Churches, a federation of 32
Protestant and Orthodox denominations. As you will note, the Statement ex-
presses specific opposition to " ax-credits', tax-forgiveness', and exemption from
school taxes or other taxes for parents whose children attend non-public elemen-
tary or secondary schools."

Also enclosed is a subsequent interpretation statement through which the Gen-
eral Board sought to clarify its earlier statement by noting among other things
that its position regarding "tax credits" was not intended to imply either oppoil-
tion to, or support for, proposals to make parochial school tuitica deductible
from federal or state income tax as a religious contribution.

We appreciate this opportunity to share our views on this subject with you
and the Committee.

With best wishes, I am,
Sincerely yours,

NATIONAL COUNCIL OP THE CRUNCHES
OV CHRIST IN THE

Washington, D.C., September 8, 1978.

Attachments.
James A. HAMILTON, Director.

A PRONOUNCSMICNTA POLICY STATEMENT OF THE NATIONAL COUNCIL OF THE
CRUNCHNS Or CRUST IN THE UNITES STATES Or AMERICA

PUBLIC FUNDS VON PUBLIC SCHOOLS- ADOPTED ST THE ONIMAL noun, szaftezzr as,
teal

The churches comprising the National Council of Churches hold in common
with many other American organisations, religious and secular 'certain convic-
tions and concerns about the role of public education in a free society. All citizens
share responsibility for the general education of all children In our society. The
public school, supported by the taxes of all citizens, is the main and indispensable
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agency for this purpose. Non-public schools, however valuable to their patrons
and to society, cannot fulfill the responsibility of the whole society for educating
all children.

As a nation it is our duty to encourage the full development of the talents and
abilities of all of our citizens. The provision of general education for all requires
the mobilization of the best resources of our society to support the public school
system, which in many areas is already inadequate to cope with the rate of our
pOpulation growth apd the rapid increase of knowledge.

New public school buildings must be planned and built. More teachers must be
recruited and trained. Better methods of education must be perfeeted and applied.
This is a mammoth and-longterm effort. Where there is inability or unwilling-
ness in any community to provide adequate educational opportunities for all chil-
dren, such failure must be remedied by society as a whole.

Sharing these concerns with a wide range of tier fellow citizens, the members
Of the churches which comprise the National Council of Churches have in addi-
tion convictions which rise more directly out of their faith in Jesus Christ. That
the Kingdom of Christ transcends all nations, that no government of men is
independent of God, that the survival of ottr society depends ultimately upon
the Providence of God, that no man should- be prevented from -responding in faith
and obedience to God as He is revealed in Jesus Christ : these are some of the
specifically Christian conviction that bear upon our attitude tsward questions
of educational policy in the United States.

Thus, while supporting as Americans the public system of elementary and sec-
ondary schools with a host of our fellow citizens, as Christians we stand for the
right of all parents, all citizens, and all churches to establish and maintain non-
public schools whose ethos and curriculum differ from that of the community as
a Whole. (The Constitution of the United States as p-enently interpreted guaran-
tees this right.)

In principle Protestant and Orthodox Churches claim the 'right for themselves
to establish and maintain schools in any community where the ethos of the pub-
lie school system is or becomes basically Inimical to the Christian edbes (ton of our
children. But we believe that to encourage such a general developmese would be
tragic in its results to the American people.

The elementary and secondary schools of general education related to or op-
erated by constituent communions of the National Council of the Churches of
Christ in the U.S.A. value their freedom and independence to witness to the Lord
of the Church, and to nurture their pupils in the Christian faith. We do not, how-
ever, ask for public funds for elementary or secondary education under Church
control. If private schools were to be supported in the United States by tax
funds, the practical effect would be that the American people would lose their
actual control of the use of the taxes paid by all the people for purposes common
to the whole society. We therefore do not consider it just or lawful that public
funds should be assigned to support the elementary or secondary schools of any
Church. The assignment of such funds could easily lead additional religious or
other groups to undertake full scale parochial or private education with reliance
on public tax support. This further fragmentation of general education' in the
United States Would destroy the public school system or at least weaken it so
gravely that it could not possibly adequately meet the educational needs of all
the children of our growing society.

We reaffirm our support of the public achoo! system as indispensable means
of providing educational opportunity for all children ; we urge provision of in-
creased resources for the operation and improvement of the public schools; we
declare our whole-hearted support of the principle of public control of public
funds.

Therefore,
1. We favor the provision of federal funds for tax - supported elementary and

secondary public schools under the following conditions: (a) that the funds be
administered by the states with provision for report by them to the U.S. Com-
missioner of Education on the use of the funds; (it) that there be no discrimina-
tion among children on the bents of race, religion, class, or national origin ; (c)
that there be adequate safeguards against federal control of educational Policy.

2. We oppose grants from federal, state, or local tax funds for non-public ele-
mentary and secondary' schools.

IL We oppose the payment from public funds for tuition or "scholarships" for
children to attend private or church-related elementary or secondary schools, or
grants to their parents for that purpose.
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4. We are opposed to "tax-treats," "tax-forgiveness," and exemption from
school taxes or other taxes for parents whose children attend non - public ele-
mentary or secondary schools.

5. We favor the supplying of dental or medical services, lunches, and other
disthotly welfare services to all children, whatever school they may be attending,
provided such services are identifiable by recipients as public services, and the
expenditures are administered by public authorities responsible to the electorate.

We are concerned to promote and safeguard the principles already expressed,
and to avoid the infringement of religions liberty which arises when taxes paid
.under compulsion by all the people are used to aid non-public schohls.

87 For, 1 against, ()abstentions.

NATIONAL COUNCIL or THE CHROMES or CHUB? IN THE U.S.A.INIESPINSTATION
PUBLIC FUNDS TOR PUILIC SCHOOLS, APPSOVED sY THE ONNEIAL BOARD, Jules 549,
1951

INFORMATION

On February 22, 1961 the General Board of the National Council of Churches
adopted a pronouncement entitled "Public Funds for Public Schools." Questions
which have been raised regarding the meaning of this pronouncement indicate
that the General Board should approve an interpretive statement which would
be incorporated in the minutes of the Board. Thereforelt was

Voted to approve the following statement: The General Board of the National
Council of the Churches of Christ in the United States of America wishes to
provide the following interpretation of the Pronouncement PUBLIC FUNDS
FOR PUBLIC SCHOOLS adopted February 22,1961, in order to clarify some of
the implications of that Pronouncement.

1. The statement "We are concerned . to avoid the infringement of religious
liberty which arises when taxes are paid under compulsion by ail the people
are used to aid non-public schools" should be understood to include opposition to
loans for the construction of non-public elementary and secondary schools or
classrooms therein.

2. The statement "We oppose grants from federal, state or local tax funds for
non-public elementary and secondary schools" should be understood to include
special-purpose grants as well as general or across-the-board grants.

8. The statement "We are opposed to 'tax credits', 'tax forgiveness', and ex-
emption from school taxes or other taxes for parents whose children attend non-
public elementary and secondary schools" is not intended to imply either oppo-
sition to, or support for, proposals to make parochial scowl tuition deductible as
a religious contribution from federal or state income tax.

WHICONSIE EVANONLICAL LUTHERAN SYNOD,
Milwaukee, Wis., dudast 14, 1973.

COMMITTES ON WAYS AND MEANS,
Longsoorth House Office Building,
Washington, D.O.

Griming:4 : This letter with its pertinent information is offered to your com-
mittee for consideration when studying tax credit bills such as those introduced
by the honorable Wilbur Mills, Hugh Carey, and John Byrnes. This is written
in opposition to the tax credit laws.

The Wisconsin Evangelical Lutheran Synod, of which I am executive secre-
tary of the Board for Parish Education, has 206 elementary and secondary
parochial schools with a total enrollment of 80,000 students. There schools are
located in 15 states.

Many (*grebes of the Wisconsin Lutheran Synod have established and main-
tained parochial schools since the early history of our Synod. This was and is
being done in order to give our children it Bible-centered eduention and training
in which all subjects and teaching are permeated with the truths of God's
Word.

The Wisconsin -Lutheran Synod does not seek government aid in order to
carry out its educational programs in its parochial schools. Our elementary
schools are supported and maintained by free-will offerings of the members of
our ^hurehes; our high schools are supported by free-will offerings and by
tuition payments of parents who enroll their children in these schools. When
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we choose to establish our own schools, we at the same time choose to assume
the obligation to support and maintain them. in fact, we consider it a privilege
guaranteed us in our land of religious freedom.

Although our churches have sought no governmental aid. we are experiencing
no closing of schools and no decline in enrollment. During the past ten years the
enrollment has increased from 26,000 to 30,000. New schools are opening every
year. The reason: Our Christian people realize and appreciate the need and
importance of thorough Christian education and training and they are willing
to bring the necessary sacrifices.

Other reasons for not seeking governmental aid for our parochial echools: We
are fearful that accepting government aid may hinder our schools from carrying
out their objectives; It may lead to dependency upon government and undermine
our Christian stewardship; it may bring with it undesirable government control :
it may jeopardize our Bible - permeated Christian education.

We respectfully ask the committee to coinader carefully the following points
1. Decline in enrollment in Catholic schools is not due only or mainly to lack

of funds to maintain them. The State of Wisconsin Governor's Commission on
Education reported in 1970 as fellows: "A substantial number of Catholics nom
question-the need for, and the desirability of. a separate parochial school ays.
tem. ... There Is considerable doubt whether the absence oS public tax support
is the cause for declining enrollments or whether the furnishing of governmental
aid will reverse the decline."

2. Minimal aid will not keep keep *hoots from closing. Such aid will be looked
upon as merely a prelude for more and more aid. Premium groups will keep on
demanding more financial support for parochial (church) schools until these
schools receive the same tax support as the public 'wheals receive.

& 'Aid to the parents by means of tax credit is indistinguishable from render-
ing that same aid to the church or church school it elf, for the amount granted
in tax credit is intended to flow into the church or parochial school treasury.
Makin possible such aid is therefore a violation of the First Amendment of the
Constitution. The establishment clause of the First Amendment means that "tax
in any amount cannot he levied to support any religious activity or inatitntion."

4. Paroehial schools are established and maintained to give the children en-
rolled thoronrh indoctrination in the religious confessions of that reenective
church body and to permeate all teaching with the religious confessions held by
the church body. Hence, religious instruction is carried on all day. There are no
Purely so called "secular" subjects. The Wisconsin State Governor's Commission
on Education stated in Its renort : "It 1s not good public policy to appropriate
nubile funds to Preserve a system of education the unique purpose of which is to
teach a religiously- oriented value system."

5. Interdependence between church and state can be damaging to both the
church and the state as history well illustrates. When ebtirebes beeeme "con-
cerned about the amount of money they think they should receive. they will find
it necessary to lobby for their maintenance. Churches will inevitably be used by
the state as one of its sources of Political support and influence and the state
will be used by the churches for the same nurnoses. The actual and intended
purpose and function of state and church will become confused and both will
suffer as a result.

13. Control always follows expenditure of tax money, and it should. It is only
right and natural that the government Remick": control that which they aub-
eldize. Tax payers expect the government to see to It that our tax dollars are
spent wisely and that they accomplish their intended porno se& We quote again
from the Wisconsin Education Commission renOrt : "Public aid programs to pri-
vate institutions are likely to lead to public control and resulation which the
Commission believes will Inevitably depreciate the uniqueness of the private
system."

We are convinced that it is most advantageous that churches emery on their
"arnehial school educational migrants independent of government tax support
end that they do so with their own resources. In this way. we believe. the best
interest of both church and suite will he served.

Respectfully yours.
ADOTZE PtIlLATrat,

ereetive
Secretary.

WilteMMIN filmed Board for Perish Ittierrifine.
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WASHINGTON, D.C., Asps** 16, 1972.Mr. Joint M. Mwarts, Jr.,
Chief Counsel, Committee on Ways and Hems,
Longscorth House Office Ruikling, Washington, D.C.

DEAR Ma. 3Istrux : I am submitting a written statement in lieu of a personal
appearance for consideration for inclusion in the printed record of the Bearingsrelating to Primary and Secondary Education to begin Monday, August 14, 1972.Allow me to submit a brief biography. I represent no organization. I am aJesuit, finishing a second Master's Degree in Theology, a product of parochialschools from kindergarten through college, and have taught at both a Catholichigh school and college. I hold an M.A. summa cum laude from UCLA, and amobtaining my second H.A. at the Graduate Theological Union, Berkeky Califonds. I am editor of two regional Jesuit magazines, and am preparing for acareer as a Jesuit lawyer specializing in poverty and minority problems. Thissummer I have conducted an in depth legislative and legal study of the issueof aid to non-public schools as a Congressional legislative intern.I hope you will find my brief testimony worthy and suitable for inclusion inthe printed record of your hearings. After August 20th. my residence will be:Jesuit School of Theology, 2538 Virginia Street, Berkeley, California, 94700.Thank you very much for your considerations of this testimony.,With every best wish, I am

Cordially yours,

Enclosure.
STATEMENT

To : The Committee on Ways and Means.
From : Robert Curran, S.J., The Jesuit School of Theology, 2538 Virginia Street,Berkeley, Calif. 94709.
Date: August 10,1972.
Re: Testimony opposing tax credits or deductions for parents with dependentsin church related schools on the primary and secondary levels.

Rosner Comas, S.J.

RACKOSOUND AND BIASES

I am a Jesuit and a product of parochial schools from both sides of the deskfrom kindergarten through college. I have taught at both a Jesuit high schooland a Jesuit university, and I share pride in the high quality of Jesuit andCatholic education in America. And as one or two of these Catholic schools closeeach day, I mourn the loss of such fine institutions. Sadly, economic necessity isslamming the door on many enduring religious values handed on in religiously-affiliated schools,
OPPOSITION TO LEGISLATION

Yet I must reluctantly testify today in opposition to the proposals before theCommittee on Ways and Means regarding tax credits or deductions for parentswith dependents in Church related schools on the'primary and secondary levels.

A FUNDSIOINTSI. SEASON PUS OPPOSITION

A single, fundamental reason prompts we to conclude, contrary to my personalsympathies and feelings, that the proposed legislation should be rejected: ourConstitution in letter and spirit precludes the advancement of religion by govern-meat, and this legislation primarily advances religion.
The Constitutional issue stands or falls on whether state money (here, tax

credits or deductions are unambigiously money refunds issued by the state) hasas its primary effect the advancement of religion. Charitable contributions aretax deductible presumably because they primary effect ie usually to advancesome secular or human concern without directly affecting or promoting WIWI'tional religion. But since the primary purpose of Churchrelated education isreligious education, the primary effect of state subsidized tuition would be theadvancement of religion. If Catholic, Protestant, or Jewish schools are not pri-marily established to educate children in religious principles for religious rea-sons, then what is the justification for their separate identity or very existence?And if Church-related education primarily advances religious purposes, it cannotreceive, directly or indirectly, any form of state moneyand remain within thebounds of the Constitution.

AVMS 0 - n Mt. 3)
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Virtually every other proposal for state money to aid non -public, Church-
related schools has been ruled unconstitutional. The present proposal has and
no doubt will be cruelly exploited by politicians attempting to win votes from
those who win benefits from this tax-relief. But all the while, these same poli-
ticians are raising false hopes for both parents, and school officials who so
actively support these proposals. In an election year, it is so easy to promise
what in fact the SuPreme Court might well forbid. Seven members of President
Nixon's Commission on School Finance specifically refused to "raise false hopes"
regarding the possibility of tax credits or deduction. for parents with dependents
in Chnch-related schools. In their Report to Mr. Nixon. last March, they con-
cludiA : "The Commission, after considering the beat advice by lawyers it-could
get, could -not and any proposal for a substantive form of assistance to non-
public schools which appeared both practical and a probable winner of judicial
challenge."

finnsmary of fitatement.As a Jesuit educator, I believe Catholic edheation
has been a positive force in Ameri _and should be retained. Nevertheless the
Constitutional prohibition against staca te aid to benefit religious purposes prompts
me to conclude that any form of tax credits or deductions is unconititutionst.
Religions education primarily advances religion, and the state can have no Pitt
in aiding that advancement. Therefore, I oppose the proposals before the Com
mittee on Ways and Means regarding tax relief for parents with dependents in
Church-related schools on the primary and secondary levels.

NATIONAL CONOlititt or PARENTS AND TEACNIEDS.
Rock Istand,114., August di, 1972.

Hon. Wnsva D. litu.s,
Chairman, Committee on Ways and Means, Md. Rouse of Representatives,

Washington, D.C.
Mr Dean Mn. HILLS: The National PTA, representing approximately nine

,hiesulters, wishes to express to you and the committee our deep concern
aboit, and flea opposition to aid to primary and secondary education in the
form of tax credits and/or deductions.

The Legislative Program of the National PTA has for many years stipulated
that "Federal funds for the education of children and youth should be used only
by public boards and departments". Therefore, we have consistently opposed
any legislation that would channel money into non -public schools. We believe
the proposed legislation allowing parents tax credits for tuition to non-public
schools is an indirect aid to the non-public schools. For the sane reasons. we
have opposed the use of vouchers in the schools.

The National PTA has always been committed to equal opportunity and quality
education for all children. We believe this must be made possible through the
public schools. At a time when the need for large amounts of federal funds is so
Meer, it appears to be most unitise to divert needed revenue at the federal level
into non-public schools. A dual system is more expensive tooperate. Historically,
the public schools have suffered when public monies have gone to private schools.
The right of the non-public school to be selective of its students often leaves the
poor, the black, as well as the children with special needs, to the Public schools.
Also. as more parents are encouraged to send their children to non-public schools,
the general PtIblic becomes less willing to adequately support the public schools.

The National PTA urges you and the members of the committee not to support
this legislation providing tax credits for parents miying tuition for students fr
non-public schools, but rather work for legislation which would augment and
strengthen the public schools.

Thank you for hearing our elms.
Yours very truly,

CASA K. KINKEL.
Coordinator of firgialotive Activity,

7fationol PTA.

STATNNOINT Or TEN UNITED PARENTS ASSOCIATIONS or New Toot Crry

The United Parents Association of New York City is a federation of parent
and parent-teacher associations in over NO mobile schools with a half million
patents of every race, religion and background, SOU in every corner of the city
working together for public education.
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Our membership is deeply concerned with the quality of education our children
receive and has worked diligently to strengthen and expand free public educa-
tion.

We are also concerned about retaining and protecting those portions of our
constitution which go to the heart of ourfundamental rights. Of particular
concern is the maintenance of the separatiotrof Church and State.

The United Parents Associations is opposed to proposals for Federal tax
credits for nonpublic school parents. This is a thinly disguised plan to aid
religiously affiliated schools since 96% of all nonpublic schools are controlled
by religious bodies. The threat of parochial schools closing their doors is being
used to force greater government aid for -these institutions. We recognise that
private and parochial schools have a unique contribution to make to our society,
provided that they are fully supported by the private sector. As ominous as the
threat that parochial o,. -cools will close their doors and inundate the public
schools MAT seem, we do not consider this a threat. If more parents want to take
advantage of the availability of public education, the increase in enrollment
of the public schools would then reflect the diversity of population which public
education was intended to serve. Moreover, in terms of tax dollars, it is leas
expensive to support one school system than several system's. However, if patents
want the selective and special interest kind of education that parochial schools
offer, they must be prepared to support them. If -we are to support the non-religious
education of students now attending nonpublic schools, then let us support them
in the public ipstitutions which are open to all regardless of race, religkin or
economic status and do not violate thereligiops conscience of any of our citizens.

The United Parents Associations is not opposed to private and religious educa-
tion. We support the right of parents to select the kind of education they desire
for their children. We are concerned with who pays for this private educational
system. We firmly believe that public monies should only be spent on public
education. The campaign to divert limited available public funds to nonpublic
schools comes when the public schools face increased costs and increased needs.
The crisis in one public schools must be met by adequate funds to support them.
The shortage of funds for public education is well known. Money proposed for
private education must be deducted from something else. Will that be programs
for the disadvantaged, will that be the diversion of public funds away from
the public schools?

In support of aid to Parochial schools it is freenently argued that these provide
a public service in educating children in the secular subjects, math, science, Metal
studies, languages, etc. However, the religiose denominations which maintain
separate schools' have always argued that sectarian educationist a total experi-
ence, that every subject must be permeated by the doctrines of that particular
religion. If this philosophy did not or does not prevail, if it is possible to sepa-
rate the secular from the religious mission of the parochial school, then there
is no rationale for maintaining separate day schools and all children could
attend public schools for their basic education and the church or synagogue
school for religious instruction after regular school hours, which is what most
public school children do.

Another argumentthat the taxpayer and the public school system are spared
the cost of educating the hundreds of thousands of youngsters in parochial
schoolsis specious in view of the attempts being made to get a larger and
larger proportion of the tax dollar for maintaining those schools. If this trend
is not checked and reversed, the public will in fact bear the same expense of

-educating these children, but in separate, religiously dominated schools. If they
are to be educated at public expense they should he in public schools and we
would welcome them.

The public schools have made it possible for youngsters of diverse national
origin, religion, ethnic backgrounds. social and economic levels to go to the
mime schools and as children, live and learn together. to respect each other and
all religions. Our experience also has shown that children tend t1R divide along
the lines of the school they attend, and it is the growing up aired which causes
conflict later. A fragmented educational system produces a fragmented society.

We are today witnessing one of the most tragic ironies In our entire history.
since the Supreme Court decision of 1054 which ruled that separate but e" al
education was illegal and damaging to the black child and to democracy, el cry
effort at desegregation In the public schools has been accompanied by a growth
in the nonpublic schools. Without ascribing intent on their part became we think
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many church leaders are deeply concerned about this, the fact is that they have
provided refuge for whites fleeing integration.

This, combined with the flight of the middle classes to the suburbs, has resulted
in more and more segregated and ghettoized urban public schools and the social
dynamite which is exploding across this nation.

If the schoolhouse becomes the conduit for public tax monies to the church
or synagogue there will be a vast proliferation of parochial schools of every
denomination competing for these funds. There are -over 200 religious sects in
this country. Would government make Judgments about what is or is not a
religion?- Would government begin to ask questions about those who want to
teach controversial religious. or- perhaps anti-religions beliefs in publicly sup-
ported schools? And what of those who wish to teach bigotry or hatred of blacks,
whites, Jews, Catholics, Indians, Chicanes, or any other groups? It is just
because of the divisiveness of such issues that the Pounding Fathers felt it wisest
to keep the government out of private concerns and particularly religious
concerns.

Parents of children in the public schools are becoming impatient and disillu-
sioned by the ease with which commitments to public education are verbalised
while the children are shortchanged. A massive input of Federal aid to public
education, into the basic support of the public schools is long overdue.

As a charter member of PEARL (the Committee for Public Education and
Religious Liberty) UPA supports the statement made by its vice-chairman Mrs.
Florence Fleet.

The public school parents in the United Parents Associations consider it a
mandate to uphold, improve and defend only public education, It is almost too
axiomatic a. truth to reiterate that -the public school system is the most int-
portant ingredient in education. working to weld together our diverse citizenry
into an effective democracy.

I. NIEMEN? or DOUGLAS E. BELTS, PRESIDENT MINNESOTA FEDERATION OF
CITIZENS ros EDUCATIONAL Ilizzeom,

I am Douglas R. Seitz, a Saint Paul attorney. and President of the Minnesota
Federation of Citizens for Educational Freedom, Inc. I am a member of the
Lutheran ChurchMissouri Synod and have three children in nonpublic schools
in Saint Paul. I am the Past President of the Saint Paul High School Associa-
tion; member of the Board of Directors of the Mititiesota South District.
Lutheran Church--Missouti Synod ; member of the President's Council, Vet-
Pirate° University, Valparalko, Indiana, and holder of the degrees of Bachelor
of Laws and Doctor of Jurisprudence, Valparaiso Universiti.

During all of my adult life I have been actively engaged in welfare and ad-
ministration of nonpublic schools from elementary through higher education.
Not as a paid staff member have I been involved, but as one who believes in
high quality education, including instruction in religious principles because it
is so important to the way of life of every child that he grow educationally and
nifiritually.

When I first became involved in nonpublic education parents and sponsoring
group: somehow found it possible to provide such instruction. As years went by
and inflation increased, I began to note that no matter how dedicated parents
were,- high costs were excluding them from the schools they admired. More and
more schools were forced to maintain the status quo or limit enrollment or
actually cut back on their programs. This seriously affected the quality of
education. More importantly, Y noted that parents who believed in nonpublic
education were finding it impossible to start new schools, much less maintain
them. Churches and individuals were going into deeper and deeper debt to main-
tain an educational system they deeply belieted in. And so I began to realize
that no matter how much people were dedicated, they simplycould not continue
for long in support of nonpublic education.

I became an active member of Citizens for Educational Freedom because I
was convinced that only through state and federal legislation could the non-
public schools be preserved.

arum PM EDUCATIONAL imesoost teen

Since its birth many years ago, anr has rallied the support If countless
thousands of parents. educators, clergy and students to the car ,f preserve-
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tion of the nonpublic school system. In Minnesota, CEF is a nonprofit corpora-
tion organized under the laws of that state. Most of its members are membersof the Christian Reformed Church, Catholic Church and Lutheran ChurchMissouri Synod. In many states CEF is unincorporated and operates as an un-incorporated association of individuals dedicated to its purposes and objectives.National Citizens for Educational Freedom has oaken in Washington, D.C.In my state, CEF has, been an influential force in obtaining enactment of
Chapter 044, Laws of 1971, a statute allowing state income tax credits to parentswith children in nonpublic schools. The Minnesota statute is the first of its kindin the United States. Early in July 1972, Ramsey County District Judge J. JeromePlunkett held the law to be constitutional in all respects. Appeal to the state
supreme court is now being prepared by the opponentsof the tax credit taw.The statute and Judge Plunkett's opinion will be mentioned later in thisstatement.

WHY TAX MOLT AID TO PANTS

I refer the Committee to pages 12 to 16 in this statement where I quote briefly
from statements made by Wendell R. Anderson (Dem.), Governor of Minnesota,
Richard IL Nixon, President of the United States and The Task Force on Eco-
nomic Growth and Opportunity, Chamber of Commerce of the United States(1906).

Governor Anderson's 1971-73 Budget provided $27 million for tax credits toparents of children in nonpublic schools.
On March 3, 1970, President Nixon told the Congress of the gravity of the

situation. On several occasions since that date the President has made known
his determination to preserve nonpublic education. I am informed that he sup-ports the tax credit principle, probably as embodied in Chairman Mills' and
Representative Ford's bill and others already introduced.

Senator Hubert H. Humphrey and many others prominent in the Democraticand Reiiublican parties have spoken fearlessly in favor of some kind of help to
parents and the distraught nonpublic school system.

AU citizens of good will affirm the high worth of education, iniblic and non-
public. Governmental generosity, local, state and federal, to promote excellence
in education is far too obvious for doubt. Inflation has added dangerously to the
cost of maintaining first-rate educational institutions. In the public sector, edu-cation tax increases are meeting heated resistance. Nonpublic school parents are
paying increasing taxes to support the public schools and at the same moment
are oppressed by rising maintenance costs in nonpublic schools. This double bur-den is becoming almost intolerable.

I am impelled to comment on certain principles accepted by the Minnesota
Legislature in 1971 and by Governor Anderson when he signed the tax credit
measure into law :

1. Nonpublic schools, private, independent and religiously oriented, have
achieved an enviable reputation for their contribution to the "public servile"
education of millions of children over many, generations.

2. It is now universally recognized that parents have the constitutional and
first responsibility for the sound education of their children and that they have
the basic right to choose the school and type of education they wish for their
offspring.

3. In some 400 Minnesota church-related schools children receive a splendid
education in the same subjects taught in the state's excellent public schools and
in addition receive instruction emphasizing spiritual values and sound religiousfaith. It is the right of a child to receive both forms of instruction that millions
of parents now defend and promote.

4. Public and nonpublic schools throughout the nation have together, as part-
ners, brought excellence to the educational process. .

5. A nonpublic, school's relative independence of state control stimulates di-versity, innovation and experimentation in teaching methods. It provides a
guard against a monolithic, monopolistic educational system. A pluralisticsociety
demands competition, wholesome diversity and sound Innovation.

0. In Minnesota we considered the maintenance costa in both public and non-
public schools. Nonpublic schools echicate a child for approximately half the
maintenance coots of the public system. Witnesses before the legislative tax
committees estimated that the state's nonpublic schools saved taxpayers between
$90 and $199 million each year. In our state, keeping nonpublic schools open made
sound financial sense. While the economics of the problem impressed lawmakers,
it was preservation of the dual system that probably Interested them most.
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7. Elementary and secondary education has a recognivd public service, public
welfare purpose. Nonpublic education contributes ma any to the achievement of
that purpose. In 1974 we believed, and still believe, that if nonpublic schools re-
main open they s 1.), increasingly help the poor, disadvaitaged and underprivileged
child to obtain a first- -te education.

8. Many federal and state laws adopt and accept the principle of aid to students
in institutions of higher education - public, private and church-oriented. Witness
the 0.I. Bill, scholarship grants in many states and so on. Bence, there is scant
reason for denying reasonable aid to parent and child in nonpublic elementary
and secondary schools.

I would not be here today to plead the cause of nonpublic education if my
children mceived an inferior education in their Lutheran school ; if the system
caused divisiveness; if it called for excessive entanglement of church with state;
if segregation by race or color were promoted. Evidence relating to nonpublic
schools in Minnesota negates any and all of these dangers. Nonpublic education
was enjoyed by countless thousands for decades after the birth of our republic.
Nonpublic education was the seed of our educational system before the compulsory
education laws. It is still a comparable and effective system. and. to those who
use it, a superior system. One need only look at uncounted thousands of men
and women who are products of the nonpublic school systembusiness and pro-
fessional leaden. educators. labor leaders. political figures and others. to see
evidence of nonpublic education and its accomplishments.

TAX CREDITS AND TILE MIXUESOTA I.MOATIOX

Because the Minnesota statute is readily available to the staff of the Ways;
and Means Committee. I am not supplying copies today. A few observations may.
however; be helpful.

In brief this is our new law :
1. The statute gives state income tax credits to parents of children in non-

public kindergarten. elementary and secondary schools.- Such a school is one
other than a public school, situated 'in Minnesota, wherein a state resident may
legally fulfill the state's compulsory attendance laws, is not wended for profit.
and adheres to the provisions; of the Civil Rights Aet of 11)64.

2. Maximum calendar year income lax credits are $50 for a kindergartener,
$100 for an elementary child and $140 for a high schooler. No credit is allowed
unless the parent or legal guardian actually paid tuition. In other words. if a
parent of an elementary child paid tuition of $59 be could not claim a tax credit
of more than $50. If a parent paid a tuition of $125 he could claim a tax credit of
$100 only.

8. The Legislature assured that no tax credits would be allowed for school
expenses in the teaching of religious doctrines or principles. This safeguard was
accomplished by requiring that .1 school's maintenance costs he reduced by 20%
before the tax credit formula to maintenance costs. The Legislature thought the
20% would be more than ample to eliminate religious instruction costs.

4. In no event may the tax credit exceed-the percent of average state founda-
tion aid to public elementary and secondary schools.

6. Especially attractive to the Legislature are the provisions sometimes called
a "negative income tax". If a parent owes the state no income tax, he gets a
payment equal to his earned credit. If the parent owes the state less than the
earned credit; he receives state check for the difference.

13. The statute requires prescribed tax forms, including receipts for tuition
payments, school maintenance cost forms, etc. The statute carries the customary
provisions to guard against fraudulent returns and provides penalties for viola-
tions of the law.

Following enactment it was estimated that in Minnesota tax credits for the
1971-78 biennium might total $21 million or $10.5 million per year. It is now
estimated that for calendar 1071 tax credits; may not exceed $8.5 or $9 million.

While a handful of very small nonpublic schools will be closed in t972 -78,
parents find the problem stabilised. The new law stopped a serious; closing of
schools because parents could see the light of day even though education costs
end tuition charges have increased. Actually. Parent-child morale has risen.
They found legislative encouragement to pursue their constitutional rights. They
feel better able to carry the heavy burdens demanded in support of public educa-
tion also.

In Minnesota. all who support nonpublic education feel that our new law has
gone a long way to preserve the cherished nonpublic system. They feel that in
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dollars the law. reflects what the state can now afford. They do feel, however,
that federal tax credits are absolutely essential if the system is to remain a part
of America's education process. And remain it must. For it to close its doors
would be national shame.

DIWTIUCT COUNT INCCUOOF1 *Allen COUNTY

In August and September 1971, two suits were brought to test the constitu-
tionality of Chapter 944, Laws of 1971. Ramsey County's District Court was theforum of original jurisdiction.

Litigants are:
(File No. 379526) Minnesota Civil Liberties Union, et at., Plaintiff* vs.State of Minnesota, et al, Defendants; and Quasi, et al, Intervenor

Defendants.
(File No. 880252) Minnesota Coordinating Committee for Piddle Edam-

Mon, el al,, Plaintiffs vs. State: f Minnesota, et al,' Defendants; and Quasi,et al, Intervenor Defendants
On July 6, WM, Judge J. Jerome Plunkett settled 126 findings of fact and

as conclusions of law held that Article VIII, Section 2 of the Minnesota Consti-
tution (Chapter 8, Laws, of 1877 Blaine Amendment) was duly ratifika by the
voter.; that Chapter 044, Laws of 1971, is constitutional in all aspects under
both theetate and federal constitutions; and that plaintiffs are not entitled to an
intanction. Judgment was entered accordingly.

I eiteBelow several. extracts from the Court's Mentor endum of Law. They mayinterest the Ways and Meat* Committee,
"Chapter DM . - , did not directly help the schools but did help the parents

with tuition goats, which was the purpose of the law."
"Chapter 9441ms stated purpose within the statute itself or its preamble.

An muundiatiOtt of the s; .t,,Ze clearly showy the purpose to be a partial tax
relief- to parent. of ,nowubile school ,ehildren -who. at tLeir own expense, are
providing -a secular causation and thus 'relieving the state of an obligation it
would otherwise be f Ally ebligated,to-perform v This is the obvious-intent of
Chapter OM and-tit. ?urea* is obviously secular."

:"The, serious eoustitutionat )4roblem would seem to be not whether Chapter
944 advances religion,,but I-twitter denial to children of financial assistance for
recular education just because their . aniacienetts cause tl to go to schoolsthat also teach religion,,wouldstmeonetittitionally inhibit relief% and therefore
violate the Free Exercise Clause." Citing Pierce v.-Society If Sisters, 208 U.S. 510(1925) and Wisetnsfa v, Yoder, , 92 8. Ct. 1529 (1972).

;fudge Plunkett eites Mott v. Rieherison, 409,t1.8, 672 (1971) on the question
GL religion permeating the secularoducation to such an extent, that religious
and wear r aspects are Inseparable, "It was also considered by this Court in
Allen. There the court refused to assume that *Mee/say-hi parochial elementary
and secondary schools necessarily, permeates the secular education that theyprovide." (Burger, Ca.) Aida? Plunkett then determined that "the primary
effect of Chapter 944 is secular.'

The district Ait:te discussed .many U,S. *wren* Court oasis, :.mong them
Lemon vMartomen, 403 U.S, 602 (1971) where. "entanglement" was widely
considered, judo) Plunkett said: "The entanglements found, is Lemon weremany flow does Chapter 944 lit into these prohibited outattalemeetta Thatof all, the, aid Is to the parents by way of &lax - :hit not a- subsidy to a teacher
nor a direct payment,to a school , If the. entanglement Was involved it was
not proved by the-ph antiffe o' testimony before the Court did not indicate
any continuing involvement 'between the state and schools other than normal
auditing of tax returnees before Chapter, 944:"

"The plaintiffs also contend that Clutter 944 is violative of the Dee Process
Clause of the Fourteenth Amendment. 'While pleaded- and argued briefly, -this
Cr ,u can only say that the Due Process Clause if anything requires that Chapter
944 be held

"Plaintiffs also allege that .Chapter 944 violates the Federal Civil Bight Mt.
Chapter 944 is a taxing statute and the record la devoid of any evidence or
argument 'to sustain such a contention",, .

"As a final legal contention complaint Is made that Chapter Off violates the
Squat Protection -Clause of the:Fourteenth Atintedatent. .Once again the Court
finds ao evihnce In the record, nor legal Precedents to sustain such a contention."The district jtidae thaw rejects plaintiffs' plea that Chapter 944 violates Milt.
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nesotl's constitution; that it is special class legislation; that the public schools
will be destroyed.

CONCLUSION

I wish the staff and members of the House Ways and Means Committee and
all members of the Congress to know that thousands upon thousands of Minne-
sota parents, children, educators and others orge enactment of effective federal
legislation to the end that parents of children in nonpublic schools may receive
help in carrying their education burdens.

From our experience in Minnesota we conclude that a federal income tax credit
wilt bring added needed help to parents; that it will not violate either the First
or Fourteenth Amendments; that it will not result in any excessive or unneces-
sary entanglement between church and state.

Statement of Governor Wendell R. Anderson (Detn.-31inst.) in his budget mes-
sage to the 67th Session of the Minnesota Legislature (1971):

"This b:.Aget has sought to place the highest possible priority on providing
assistance to public printery and secondary schools in Minnesota; I do not feel
that our state can afford_to ignore the plight of private and parochial schools
either.

"The Governor has a Constitutional duty with which I heartily concur; to
maintain our historic and necessary Separation of church and *tate in Minnesota..
I am met sensitive to the duty.

"But I do not think that we depart from the spirit of that tradition when we
recognize that private and parochial schools In :; Ione:tote today are facing a fiscal
crisis of unprecedented scope. No principle is served by closing our eyes to a
situation which, if unaltered, may well place very large burdens upon our public
school system."

Statement of President Richard M. Aron to the Congress (Mardi 3, 1970):
"I am establishing a President's Cmninission on School finance to help states

and communities to analyze the fiscal-plight of their public and non-Public schools.
We must make the nation-aware-of the dileantess our schools face; new methods
of organization and finance must be found, and public and nonpithlic schools
shoed together begin to chart the lineal course of their educational planning for
the Seventies.

"The non-public elementary and secondary schools in the United 'States have
long been an integral part of the nation's educational establishmentsupple-
menting in an important way the inainte of our public school system. The
non - public schools proVide a diversity which our educational system would other-
wise lack. They also give a spurof competition-to the public schools- .hrough
which educational innovations come. both systems benefit, and progress results.

"Should any single oeitool 'systempublic-or private-ever acquire a curette,
metope) over the education of our children, the absence of competition would
neither be good for that school system nor good for-the country. he nonpublic
schools also give parents the opportunity to send -their children to a while of
their own choice. and of their own religious denomination. They- offer a wider
range of possibilitic 'for education experimentation 'and special opportunities
for 'ninorities, especially Spanish-speaking 'Americans andlaelt Americans.

"Up to now, we have failed to consider the mnsequencest of dediningenroll-
Ments in private elementary and secondary schools, Most of them church sup-
ported, which educate 11% of all pupils close to- six million school children.

the past two years, -close to a thousand non-public elementary and secondary
schools clotted0nd most of their displaced students enrolled in local public
schools.

"If most or all private schools were to clot* or turn-public the added burden
on public _funds by the end of the 1070's would exceed $4 billion per year in
operations,' with an estimated $11 billion more needed tor facilittes.

"There is Another equally important conelderation: these schoolsnon-see-
tartan, Catholic, 'Protestant, Jewish and otheroften add a dimension of spiritual
tque string children winoral code by which to lire. This government cannot be
indifferent to the potential collapse of such schools.

"The specific problem of parochial schools is to be a particular assignment of
the Conindeeien.

"In its deitheratione, I urge the commission-to keep two considerations 10
mind,Fingt, our purpose here in' not to Add 'religion in particular but to promote
diversity in education ; sticond, that notelniblie schools in America are dosing
at the rate of one a day."
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A portion of the Third Report of the Task Force on Economic Growth andOpportunity of the Chamber of Commerce of the United StatesThe Disadvan-taged Poor: Education and Employment:"Completion in education.Finally, and perhaps most important, the TaskF o r c e f a v o r s the use o f market f o r c e s t o f o s t e r Innovation and to wide evalua-tions o f public s c ho o l education , . . Objective' measurement of t: quality ofeducation offered by an institution is difficult indeed. The Task Force proposesto promote innovation and provide an institutional framework for the subjectiveevaluation of education by administering a strong dose of that most stimulatingof elixersprivate competition.
"In brief, we recommend that the government consider continuing to financeeducation for all childrenbut that it offer them, as as alternative to publiceducation, financial support for private education up to the amount of the aver -age ,expenditure per pupil in local public schools. We are led to this somewhatunusual conclusion by our belief in the importance of sound education and ourconcern that-the present institutional structure in iducatien may not be the bestway to organic it. Our concern is based in three general observations : Wheremarket disciplinethe knowledge that if the job is not done as well as it can be,someone else who can do it better will get to do itIs absent, both compla sewand timidity develop. The -complacency comes from the sure knowledge that (noinstitutional substitute Is available. The timidity comes from t"e almost-assureknolledge that it. glaring mistakes are avoided, Job tenure is Ilk* to be pro- -longed. The businessman in a competitive industry knows that standing stillfailing to innovate and improve eMeientlycan i a more. serious error thanminor failure in a bold venture. Failure to innovate and improve creates a marketopportunity which a competitor will be quick to exploit. Lack of competitioneliminates this ceaseless pressure for progress. And as result, public schools areless vigorous than they could be.

"The fear of trouble or failure has led to a proliferation of restrictive regula-tions. Regulations have made it d1Mcult to Innovate, and have served as a shieldfor those who lack imagination and daring. One student of education has com-mented that public educators have become "less willing to Innovate, more anxiousto hide behind rules and precedents, more conditioned to saying 'No'. The ptesentstate of knowledge makes mistakes inevitable I* teaching economically and cul-turally deprived children. Does it make sense; then, to perpetuate an institutionalframework which- itself lessens the likelihood of 'Innovation?"lite second observation in support of our conclusion is based on the virtuesof diversity. It is our conviction that no single collection of Men, however com-petent and however dedicated, can exhaust the worthwhile possibilitiesin a givelssubject matter. Diverse groups, each pursuing' Institutional or personal self.Interest or even selflessly working in a variety of intelleetual climates, are morelikely to produce divergent ideas than any monolith, no matter how tolerant.We take this diversity for granted in scholarship, In polities, .,nd in the' abun-dance and variety of the commercial market-place. Why should we settle for thesingle choice in education?
"And finally, a strong bias in favor of ree choice and maximum satisfactionof individual preferences underlies, our t,nclosion. As an intrinsic matter, wethink it desirable that parents should have a choice of schools for their children.Educational philosophies differ. Different oohed's, nose of them perfect, will havedifferent combinations of strengths and weaknesses. Parents, with the help ofprofessional guidance if necessary, Amalfi be able to choose among them to findthe combination that best satiates them and their children. take thisfreedom for granted in &Wagcollege or-university educations ; tively welloff Americans and'utembers of some religious' yenta raerefite the se e Choke fortheir children at the secOndupechoolevel and sometimes before. Why shbuld wesettle for less for the gry majority of Americans at the printery and secondetylevels? .
"The notion that the government should not have a monopoly on publicly-financed schooling, that it should be willing to compete in an open educationmarket with proprietary and non-profit Institutions, Is neither unique to us norunprecedented.
"Our view is shared by competent critics as divergent as Milton Friedman, thenoted conservative economist, and Christopher Jencks, t Mend spokesman oneducation whose works erten appears in the pages of "The New Republic." And itfinds Its precedent In the American system Of higher education, In which thegovernment and private universitle nave been In competition since the North-
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west Ordinance of 1787, and where the government has subsidized students at-
tending private institutions since 1944.'

Friedman has stated that :
" . Both the imposition of a minimum required level of schooling and the

financing of this schooling by the state can be justified . A third step, namely
the actual administration of educational institutions by the government, the
'nationalization' . . . of the bulk of the 'education industry', is much more difficult
to justify on .. any ... grounde."

The Task Force Agrees.
"As we have mentioned, private competition In education already exists for

some of the. population. &hook which differ in important respects from the
public schools and froin each other of their services toe eatisded public. Rome
segregate the sexes, some use Monteaseri or the permissive gununerhill approach,
some 4111POSS military discipline on 'their Poona The variations are man,' and
signffieent.' Poor and middle-class children would almost certainly benefit if such
a ehoice were available to them on-fair terms. To date, only one nongovernmental
alternative has been available to the poor. The parochial schools have shown
that private alternative s can reach poor peopleParochial. schools have often
evinced a specie concern for, them and for members of minority groups. Although
studies suggest that in many indenterthey offer their stidents an educetion at
least as good as that offered In most public schools, we might well gain from
offering poor people a wider secular choke."

Trie Task Para thee discusses the tor/19er system for taffies payments. While
I do sot here WO issue with that thistly, we it ilimesota, (and apparently many
is the Compress) 'favor:the Meow tag credit approach. It now seems to escape
constitutional objeitiime found in thePeseseylverikind Rhode Island "purchase
of services" idea and objections voicetitby some lower courts to the -voucher
system. WIMI

ISTATIMMIT .01r BOOK IMMO Comm- (Itt.) *rum roe Communoiret
IDUCATION

ffe Citizens for Conetitutilial Ilducatien are . not anti-Catholk, nor anti-
parochild sehooi; but we,ire FOR Censtitutianal education: public, private, ,and
paroeldal. The official position of the CPO eefoliowl

"We oppose the allocation of public tax mone expected revenue directly
or iodine* for Private andparochial elementary and secondary 'cheek, whether
through direct payments or Vents, auxiliary services, textbooks, vouchers, tax
traits, or any other form of perocklaid flowed from Public. revenues."

To the Honorable Members of the House Ways aid Means Committee :
Public ofichils and political leaders at many levels have, in the °pluton of the

Cabana For Constitutional rliduistiou, been misled by arguments which draw
false conclusions from sometimes valid premises, by false premises, and by emo-
tional rhetoric. Crap: W. Weinberger wrote to the Honorable Wilbur D. Mille
on p.19 of the Committee Print for the above mentioned bills, that the Adminis-
tration Is condo!** to "search for ways to deal With problems of Amines for
both public and rempublic *chock." But is it truly die concern of government
to finance the privatesedor?

Pluoident Moan Minna has Pledged to support Catholic schools in order to
stop the trend of Catholic school 'closings, Gov. Rockefeller of New leek is
favoring state'aid to Catholic schools, and Goy. Ogilvie of Illinois is "convinced
that should our parochial - whale close beamse of lack of funds we would be
confronted with a chaotic situation-itt our, public,schools. Our public schools just
would, not ye able to handle the tram:dons therein in enrollment"

According SO L011111-R. Gory, consultant to President Nixon's Cominission on
School Finance, and IE C. Cole, editor of Gov. Rockefeller's Fleischmann Com-
mission Report, ". . political haat*, reinforced by church Medea. Also her
that, if the Catholic sehoolmstem IN allowed to collapse, the four million
new in Catholic echoele 'throughout the country will be *wed into
schools"... ", i"The Politics of .didand At Proposal for Reform", Saturday
Review, AO 22, 157 i p. IL)
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Terms that beg the question, such as chaotic state, massive school closings, fear,
collapse, and dumped, cloud the issue at hand : Should the U.S. Congress providetax credits and/or tuition payments forprivate education?

The COE maintains that paying people to send their children to parochial.
schools, either by replacing money that they have already spent or by encouragingthem to spend this money is discriminatory, favoring one or more groups at theexpense of others.

The CM also contends that because of environment of Fear and Panic andliknotionelig Charged' Words, political leaders ere not carefully examining thefacts, and have sham misconceptions. We suggest that it hi time to separatefade ftemfallaciette best interest of ourcountrir.
Ciaa filet accordleffteGarY and.Cole, that,"mirollinentain the U.S. Catholictissuestsry. and seesafrai alrhoOla hate avoliVed,11iskr cent in the last throegminerhnit tionerriatinacitimaixi prallettlaiy will drop another 42 per cent by1999."-lhit»what are the miaow behind, Mr dam In enrollment'? Will govern-s:* funding stop thhiAmeall? Are these schools &Meg flecause of lack of funds,as-Gov, Ogilvie suggests?
Let's examine some "widlapteld fallaelett and tniscesceptionaL
1. "Catholic schools are de lug because parents cannot afford to pay tuition."Refutation.--thary ,Itiulleale My it is a "false premise that enrollments are

falling-because Catholic parents cannot, of to pay taitkov charges to Ci-tolleschools." (MC,. 32.) They fallow state that two years ago the average yearlytuition in Catholic elementary schools was $42, and that although itwas uplast year to $120, enrollments have been declining for 10 years. In addition, their
continues, fully one-third of the Catholic elementary schools which elosed

in BIM Tocklinall1041e Vast 5.yeass charged no tuition* all !.Thus, tuition inelementartand ammadary Cathatiasehools *modest (or free) audits not directlyrelated to oho-: doting of partiselar sellools..00 other Atter Barr and Colessuggest that may be pertinent, that "Catholic families contribute less than2 permit of their incomes to *air parish thumb . .", 55 percent of which Ischanneled Into pariah wheels..
2.' aradropping fluter in lamer city schools."
liejetstiost.'Gast and-Coles date, "It smeitments were dropping primarily ininner Cites, then it could be corrallyinferratelat even modest tuition presented

an unbearable family burden. But *Willa* iii-draping even faster In affluentsahmaba"
11. "With government meney, tuition will not rise and,eurollments in parochialschools will atop falling."
Itchttatios.Many factors oar. time tuition costs are contributing to fallingenrollments of au schial. abatis. The national Mahn-le is falling. Dm among

Catholics; according to Gar7 and Cola- "Infant teptisms of UAL Catholics felltrona', 30 per thomand in 1955 .to. 23 per thousand- in 1970." Moreover, MineCatholic families are-choosing not to Mild their children to parochial schools 1,,raireriely of reasons.
r With the advent of fewer tisachingasse and priest, and more lay teachers, thedistinctiveness of the Cattalkachools Is no longer so great. "In 1910, 93 Percent ofthe teachers in Catholic schools across the country were brothers or nuns; t
fewer than half are brothere or nuns." (Gary and ('ale)

4. "It would- cost more to etleatte Catholic children in public schools than toaid the Catholic schools."
Reistotio*.---"The fad is," accordkay to 'Garr end Cole, "that projectej

declines in most elementary publi.: schools would ,make room for vasttrandSell Mom parochial schools) at a east that naked:tide a stable pidgic(melon."
5. "Parente of children who attend parochial schools are, *thug of-doubletaxation. "
RIstation.Aecordlus to Lawrence La* title:1,195S, Parents, "A WawaThreat To Education", p. that* pm ,,nts nomoreigbJect to &Ude tuitionthan a childless atP301 Widow, or enuonfie ittithilAwkitrUP AXIOMtams for otibucciyttetbor.ther.urel Omni or nit. The. pablle moot la acoluusaulty piareehdal tultlan 'eanget- tbo,abt of i tax butas die east of a privite purchase."
0:"TaU looney stn 'tine' schools."
000004.--Clat) sad Cite Ors* Vitt eurolkeeig in Catholic sebools willder.) soot 42 Within the teat *kiwi= f!wbstbei or not now Immo IsMewl." Thee fSr r 'state that It would be advisable to dose may more WA-

,. ,
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dent parochial schools, to consolidate, reorganize,- and sttengthen the efficient
ones. They suggest that church leaders have not planned well for the future, that
internal organizational probieths are the real reason for school closings. Certainly
these are not government concerns.

CONCLUSION

In conclusion, may I say that our Constitution guarantees se pt ration of church
and state. Public monies should not be used for private purposes, even as noble
as church institutions. -Favored treatment of any religious education is dis-
criminatory.

Let us not permit emotional appeals, charged words, and dir - threats to become
the order of the day. Instead, reair.A1 must prevaiL

"Two great drives are vOnstrintly in motion to abridge, in the name of educa-
tion, the complete division of religion and civil enthority which our forefathers
made One is to introduce religious education and observatories into stabile schools.
The other, to obtain 'public funds for the aid and support of varies. private re-
ligious schools:" (John Rutledge, United States Supreme Court Dice, 1779-
179L) ./.10.m.

MONSON CITISSIIS roe Puma EDUCATION sun ENLNISOUS Lemarrr,.
Rochester, X.I.,,Reptember 7, 1872.

Hon. Warms Ewa,
Rouse Ways Ma Mesas Committee,
Washington, D.C.

\ Issas MsMats; I understand that the House Ways and Minas Committee is
considering a number of bills to give parents up to 011ffita year to repay psivate
school tuition emits. The money would be given in the form of a credit Against the
parents' Income tax bill.

I urge you to oppose any of these bills.
Government support for any private selk,al weakens the paler reboots. Private

schools are-free to select and reject student is on grounds of race, religion, wealth,
intelligence, and behavior. Private schools take the children easiest to educate
and return difficult children to the pubileschods.

Furthermore, government financial support of thumb-related ached, is un-
constitutionaL Since lffiti (June), paochiald bills have been declared unconstitu-
tional by Federal Courts in Pennsylvania, Connecticut, Vermont, Ohio And New
York.

s. At the very least, the Congress should postpone action on tan credits until the
Federal Courts have made a decision.

As a compromise solution, let me suggest tax deductions. The U.S. Supreme
Court has found that religious schools are an integral part of the religious ado-
sion of a church. Contributions to a church may constitutionally be deducted
from income before calculating tale& Therefore, hiltless paid to a churelwreisited
school could constitutionally be deducted from income before taus.

Thank you for your attention.
Sincerely yours,

0/m.yis
Maws* Lams, Chairman.

STATENCIT or MIL 'MUM R. Gumn, Lotnernaa, gr.
Gentlemen, although I am certain that each of you is fandliar with the `:story

of Judicial recognition of the fundamental right of parents to direct the educa-
tion of their children, I want to begin by recalling to, ye, a statement of the
Court whieh tveelded the case 4 Pierce v. Society of Staters. That Court said :
"The child is not the mere ergatnre of the state; tun who nurture him and
direct his destiny have the right, coupled with the high duty, to rstogoino and
Preen him for additional obligations."

itinfortinateir, the various levels of government in Ger Ration have dons little,
if anything, to Mare that all dtleare who airy parents weld nerdse that right
on an equal basis under fire law.

The titian who chorees hi enroll his children in a *We school thereby ffidas
for his children the full educational her eats provi ft. by tax rerenuen 0...la eta!
from di eithiensewita his Sib' *Pionvishis MOSS bows "Wow might be
computed as his fair share of whatever tines are levied to support the yid*



school system. Conversely, the citizen who chooses to enroll his children in a non-public school not only forfeits those, benefits, even though -he also must paywhatever might be computed as his fair share of whatever taxes are levied tosupport the public school system, he must concurrently take on the-additionalfinancial burden of providing his share of the revenue needed to operate andmaintain the nonpublic elementary and secondary schools he has chosen toeducate his children. There is a basic inequity in this situation that could well bein conflict with the "equal protection" provisions of State and Federal Consti-tutions.
every state in the Union has shown a continued willingness to readily acceptand approve the existence of non-public schools within theirborders, and to relyon those non-public schools to provide an aeceptehle secular education to some

reliance, h
f

vtahreioSuts
a tSet's

atse
c hLoeoglat

ucriteis
z elnms.

e
B y

knthowati vned
spproval, and
for the stateand its.citizeits a considerable reduction in the expense ang responsibility thestate is by law required to meet in providing a 12.grade school service for allchildren residing in the state. Yet, them has been little or no effort on the partof those togielatures to provide tangible recognition of this public service beingperformed by those citizens who v olrily subsid the educational remiond-billties of the state by supporting and maintaining

ise
non-public elementary andsecondary schools.

In all *Mee, it is high time that the Federal rtoverstment recognised andacted on its obligation to ensure that all citizens who are parents are enabledto inertly choose the schools they want to educate their children, jiv.t so longas those schools are recognised and approved by the local and state governments,without thereby incurring a-doubled financial burden that Is becoming ever moreheavy and diflicult to manage.
I urge each of you to give credit where it is due by supporting the provisionsof Title of the II.G. 16IOL

STATelniST or ISAMU C. Moose, Barrooms, Mn.
The perennial issue of national government fina of private schools, espe-cially religious schools, is again Wining up for action and the time Itlong past due when some mastic, common sense is applied soil can be settledJustly and permanently ! The illogical, erroneous, prejudicial, irrational,meats against thie are mostly made, surprisingly, by people who would ftbe expected to have an especial appreciation of the value of religions principles,as they work in it,
The people of our nation should fervently thank God for religious schools!They may save our nation from the terriblepunishinent of God when be becomesfed up with the sickening Immorality of many of our people!
The enormous crime that Is rampant in high as well as low eewlooll of socialstrata against which the precept, of God are the greatest deterrent, the teachingof which is the vital fonetiOn of religious schools, doesn't pierce the mentalities ofsome people who arc aufferher froin the Magma that ire hangovers fromthe past when people weren't very bright and unreasoning religious prejudiceswere common in most denominations.
People who protest this with such hysterksi fervor but are silent about theimmorality that comes from leek of it should be recognized as the unfortunatevictims of the brainwashiag of parents and others wh.) usually live In isolatedplaces and have had contact and association with the restof the world. Theyhave never bad the facts made known to them asst lit* has been perpetuated bythe cloOsdinindedness of their descendants wide' 'iris mimed them to blindlyrefuse to And out the facts!
They have failed to comprehend the great Wadies! as well is spiritual vtliseof religious Mho* which lake ealighteumeat la Me primary used In libaccessible to people, especially when ther ire Feting and mat's amenable toinstruction aid guidance, and ham a whole Weftme to benefit bitAnyone who would prevent this should remember that a perms who wouldhurt a little child in any way It would be better If a millstone were hang aroundbled neck and he be east into the seeThe 'nest heartbraildoteaveriesici a Mother can bare is to spend years of herin hard, canonisations, tell sad mettles to teas eiddrai the best she is ableto with the many handicaps spasm have, and then see thee !dame bad when
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Even good parents sometimes complacently feel secure in the thought that be-cause they are moral and honest their children will automatically be sountiltragedy shocks them into the realisation that no guarantee of perfection comeswith any human being! ,Bablei come into this world with only Ave senses anda more or less functioning conscience: All knowledge, instruction, and guidance,has to supplement and enhance this !The cost to the general public for additional public schools if religious schoolswere to close would be enormous! And this is likely to happen because of lackof funds.
Solutios.Fortunately humans in general are much more intelligent now thanin the past when many were not very bright. The simple solution is for the na-tional government to make all education free! The cost of this would only be inaddition to the millions that many people are evading to get education which isoften if severe struggle, with some getting it while others don't, aitho every per-son Is paying for it in taxes and high costs of living! This is svather of themany injustices the people ofour so-called democracy suffer!Enlightenment thru intelligent, realistic, education which should be for an oflife, not merely academics and professions, would bring about advancement inliving that would be spectacular! And the second imperative is health whichshould also be free! Everything in life is deeply affected by these two primarybasics! The excuse that this is impossible because of lack of funds is not validwhen billions of dollars are spent for countless unnecessary and even harmfulthings!

Without enlightment we would still be in the jungle, aitho some people haven'temerged yet, and others are assiduously receding beats it, in spite of the faeadeof civilisation they project. Without health the hundreds of thousands of beanobeings suffering in every category of disease will never be reduced!If members of Congress have any conscience at all, and any comprehension ofthe terrible need for better living, they will at last have the stamina to throw offthe pressures of self-seeking groups and make this possible!Please send me the findings of your committee when they are published.Respectfully submitted.
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