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ABSTRACT

The author considers the current position of the
Supreme Court on the First Amendment and the right of free speech.
There are questions c£ distinction between what constitutes lawiul or
unlawful expressions of opinion, including the use of symbolic
conduct, with respect to the communicator's intent, his
effectiveness, and the clear and present danger of the act. The
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distinguishing between lawful and lawless communication. .Using sports
events as analogies, he discusses rules, tactics, and customs and
their functions in games. He concludes that this game model could
serve as a "unique, flexible perspective® for analysis of
communication situations, particularly ir making decisions about
protection under the First Amendment and violations of free speech.
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Freedom cvf expression has been important from the Qery
inception of our republic. The Boston Tea Party and the patriotic
protests by ocur forefathers have bezen enshrined in our history.
The right to dissent was considered so important thav it was suaran~
teed in the First Amendment,l This guarantee of freedom to communie-
cate one's grievauces was extended to the individual states of the
union by the Fcurteenth Amendment, 2 ."Freedom of speach" has salse
becen construed to apply to more than verbal expression; thus various
forme of symbolic conduct and nonverval expression are constitutionally
protected;3

The current appreach of the Supreme Court, however, is to
separate expressive activities invo spesech and nonspeech (nonverbal)
elements, For exemple, the court has proclaimed: “We emphatically
reject tha notion . . . that the First aﬁd rourteenth Amendments
afford the same kind of freedom to those who would éommunicare
ideas by concduct such as patroiling, marching, and picketing on the
streets and highways, as these amendments zfford to those who

4

commuriicate iceas by pure zpeech.'’ Sirce a number of commnication
theorists argue for the need for a more integrated analysis of

verbal and ronverbal communication and since others find it difficult
to separate the nonverbal vocal qualities which accompany the spoken
words, this separation by the Supremz Court will probably create some
definite problems, Une prominent legal scholar, Herry Kalven, Jr.,

also makes a cricrical cbservation of the courts® separation of

speech and nonspezech elements: "/A/ll speech is necessarily 'speech
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s nolse, it may interrupt sowmeone else; if it is

vritten, Ll way litter, "
“Anothi:; reagan that symbelic conduct (nonspeech) shouid be

granted aqual protectivn under the Constitution is to afford more

.

nambers o our sociaty to be able to express themselves in the most
effective lepal means possible,6 Most cfien, those who are tried
in civil czses are members of various dissonting minorities. In
meny instences, these people are not as verbally skilled as the
Lajority public nor do they have ready access to the media. Their
POsT exXpressive mode of communication is frequently symbolic
conduct, Harvin Luther King's words probably would not have
received the ¢ werape ir did without the extensive use of symbolic
behavior, such ds marches, boycetts, and sit-ins.

The crucial issue, then, ought not be whether expressive
communicaticn may be permitted, but rather why and when expression
of ideas, whacever the form, may be prohibited under the First
Amendment guarantees, Clearly, all expression can not be immune
fron legisiation, e.g., bonbings, assassineations, kidnappings, and
large scale distruction of property. Lven those devious Indians
whe perpetrated the Boston Tea Party could not have expected
protection of theiy expressive asctivities. On the other hand,
“/F/reedom to differ," to quote Justize Jackson, "is not limited to
things that «do not matter much. That would be a mere shedow of
freedom. The test of its substance is the right to differ as to
things that touch the heart of the existing ordero"7

Persecution for the expression of unpopular viewpoints will

probably never be eliminated., Nevertheless, the courts do seek
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specific tests to help the nolice and the courts to distinguish

between lawful and unlawful expression of opinicn., Some of these
tests include the juient of the communic rator, the rhetorical
effectivanise of the communicator, and the clear énd present danger
of the act. Thus far, the courts! tests have not adequately

specificd vhat comeinicaticon 1is protected and what goes beyond

constitutional gusrantees,

s previously ;mentioned, inherent in many cases dealing with
freeden of expression is the guestion of jintent. Communication

theorists have been struggliug with this intent issue for sometime
without success, Wz know that no inherent meaning exists in words
or acts, but that meening is supplied by the pezception of the

encoders and decoders, In Street V. Reuw York8 the court declared

that a defendant could not be convicted on alleged. intent alone,
for "The thought of.man shall not be tried, for the Devil himself
Knoweth not the thought of man, "9 Regerding the question of the
rhetorical effectiveness of a communicator, the capacity of a
person to ¢xpress his opinicns is hardly a sufficient basis to
grant or deny freedom of expression, Moreover, cormunication
theorists have been struggling for decadas over the criteria to
determine whuat is successful speecholo There is also great diffie-
culty discerning with precision whether or not expressive conduct
is directed to ineciting imminent lawless activity, First, vast
perceptual differences exist about whether particula~ expressive
activities heighten or reduce Lmminent illegal activity. Justice

Jacksor. once wrote: /A7 person gets from a symbol the meaning he
p




uts into it, and wher i8 one man's comfort and inspiration ig
1L

suother's jest and scoern. Second, 1t is difficulf to demenstrate
& divect vause-effect link betwaen the expreesnyr and his audience's

behavior,.
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In this section, 2 communicative game theory is proprsed to
enhence irnsight for distinguishing between Lawful and lawless
comaunication, By using game theo /s I do not wish to invoke vt~
connotation of “eriwia® which is usually associated to the word
Ygeme.® I cubmit thet the gare lmage, if taken sericusly, signifi.
cantly highlights importaﬁt variables and razletionships which
demvnd inventigaticn. This spproach is adapted from Lawrence Rousen-
fiald®s YA Gous Model of Human Ccmmunication.“lz

This model consgists of three cencepte which one must distinguish
among: a _ruvic, a_tactic, end g gustom. The function of a rule is
primerily to regulate behavior, Citizens og well as institutions
are controlled by the limits that an authority sets as to the ranre
of permissible behavior. Violation of the prohibitions ecan result
in the authority imposing sanctions. Thus, bagketball rules limit
a team to five players. Should one team in the course of play
violate the boundary conditions by permitting a sixth man on the
court, we expect the referee to enforce the rule by invoking tha
eppropriate penalty. In society there are laws which prohibit us
fron looting, arson, destroying property, maliciously injuring

others, etc,
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In addition to establishing limits censor~fashion, rules can

also operate as a system to define the behavior which constitutes a

game,

For example, in football when a ball carrier for one team

crosses the other team's gosl line, the playerts team is awarded six

points and the cpportunity to try for a seventh or eighth point. And

-

that explains what a touchdcwn is, Rules also distinguish one game
)2 g

from ancther.

kules possezss several quelities:

1.

‘Rules arc often arbitrary rather than natural, For instance,

why must & basketball game consist of four periods instead of
six? Why should a person be prohibited from wearing a United
States flag on their clothing?

Although rules are subject to change, they usually remain
static for the duration of the activity.

Rules are the formal pre-conditions of a game,

Rules ordinarlily prohibit likely infrections, but rules are
seldom exhaustive or precise, But rules in communication games
or legal situations are at best indeterminate, rather more

13
like the rules for & snowball fight than for a £ootball matcch.

If this analogy holds, communicaticn theorists are unlikely to

find much insight into human behavior if they focus toomuch on the

rule systemns per se, Tactics ure the bazhavior patterns which conform

to the rules and at the same time seem to be a viable means for

satisfactorily terminating the game. It is the nature of a game or

ersuasive communication to reach towurd & cessation point. Withia
P p

the rule bounded area, exists room fox many possible behaviors,

Hence, football teams may use the T-formation or the Y-formation.




They mzy also use a passing or running game cupplemented by an

outstanding {ield goal kicker. In a rhetorical sense, the tactical

componnns Of « game corresponds to the performative character of

~r

corpunication. Dissenters may choose to test a law's constitutionality

or th:y may wish to work within the rules to create newsworthy activi-
tier in order to present their ideas to a larger audience in a
drinetic manner,

Gustems are patterns of behavior which over time assume the
»tatus of conventions, norms or tradition, but customs are none
essential to the game. Cheer leaders, pep clubs, mascots, marching
bands, huddles and fireworks on the Fourth of July are exanples of
customs. OUne can still play the game without these elements.
Customs derive their justifijcation from tradition, whereas rules
are determined by authority ana tactics are teleological and are
shapecd by experience,

One of the problems in human communication situations is that
we cenfuse one of the three concepts of the game model with another,
especially customs with rules. A yecent example of this occurred in
an Jowa college wrestling match where one team refused to wrestle
another team because the other team used "mategirls," Mat-girls
serve a function similar to cheer leaders and water-girls. Hence,
one school forfeited several matches because they disagreed with
non-essential procedures (starting of a tradition).

Likewise, do the courts and society confuse customs with laws?
Un more than one occasion the courts had to decide whether the pledge
of allegiance to the flag should be compulsory (a rule) or optional
(a custom). On one occasion the court found that flag saluting was

a non-essentiasl ritual, while in another similar case flag saluting

o e At e e v & e
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was dowinded before a person could speak in a public meeting.1

There are scores of other cases where jurors confused customs vith
laws and denied First Amendment protection to the words and behavior
of dissenters and the courts later overturned the decisions reathed
by the laymen. . |

Some legislators have'passed laws against activities which seem
to be analogous to customs, €.8., flag burning, draft card burniig,
flyisg the flasg upside down, and using a £lag as an art display o
as clothing.

I'irst Amendrent guarantees for symbolic tactics which may
endanger life or destroy property such as the throwing of paint
and blood, some sit-ins and take overs will be significantly re-
stricted just as speeches which call for riots or assassinations
are restricted. First Amendment guarantees for symbolic tacti s
which may result in interference with normal functioning at that
particular time and place will probably be evaluated on an indivi-
dual besis until more objective procedures are developed to
distinguish between tactics and rules. Kalven refers to stand-ins,
dramas, etc, as "structured ceremonials of protest’ ratheyr than
riotsc16 .

It would be fooihardy to suggest that the game model is a
panacea for ensuring freedom of expression, for difficult judgments
regarding permissible expression will remain necessary. The game
model will hopefully provide a unique, flexible perspective from
which to analyze a large variety of buman communication situations,
The importance of the decisions from these situations is highlighted

by Justice Fortas'! words: “In the United States, under our
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Constituzion, ths question is not ‘*may I dissent?' or ‘may 1

opposz ¢ law or a government?'! I may dissent. I may criticize.

1 muy odpose. Our Constitution and our courts guarantee this,

The quistion is: '"How may I do so7'“ 17
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