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FOREWORD

THE COURTS have been and continue to be the forum in which teachers seek
vindication of their rights. As times change, so do the legal issues concerned
with school policies and practices that affect teachers. Thus, recent court cases
have posed questions of constitutional dimensions relative to civil and political
rights of teachers, academic freedom, due process for nontenure teachers, ma-
ternity leaves, and the use of tests in hiring, retention, and promotion of teach-
ing staff. What the courts have decided on these questions as well as others is
of ,importance to the entire teaching profession, for the rulings have an impact
on the rights and responsibilities of teachers that extends beyond the immedi
ate parties to an action.

This report contains the digests of decisions of state and federal courts
published during the 1971 calendar year where teachers and other certificated
school personnel were plaintiffs or defendants.

The report was prepared by Jeanette G. Vaughan, formerly with the Re-
search Division as a Senior Staff Associate. The study was directed by Frieda S.
Shapiro, Assistant Director.

Glen Robinson
Director, Research Division



INTRODUCTION

THIS REPORT contains digests of 179 court deci-
sions with legal issues of particular importance to
teachers. The material in this compilation conies
from judicial decisions published during the 1971
calendar year in the National Reporter System.
While most of the decisions summarized here were
rendered in 1971, cases decided earlier, but not in
print until sometime in 1971, are also included.
With some exceptions, litigants in these cases,
whether plaintiffs or defendants, were teachers or
other professional school personnel in the public
elementary and secondary schools and publicly
financed institutions of higher learning. The num-
ber of reported decisions in 1971 exceeded those re-
ported in 1970 by 36, with this increase mainly the
result of lawsuits by nontenure teachers to obtain
procedural due process rights.

The 179 decisions originated in 39 states. All
but four are of a civil nature. The exceptions are
two decisions from New Jersey and one from New
York where teachers were cited for criminal con-
tempt of court for violating injunctions against
strikes. The other noncivil case involved faculty
members at the State University of New York at
Buffalo who succeeded in obtaining a reversal of a
judgment of criminal contempt of court for vio-
lating an injunction against occupation of campus
buildings. In all, 119 decisions are products of state
courts: 28 from the highest tribunal of the state
where the action was initiated, 60 from inter-
mediate appellate courts, and 31 from trial courts
whose decisions are systematically published in the
reference source used in the preparation of this
report. The federal courts were represented by 60
decisions: 22 decisions from federal circuit courts
of appeal and 37 decisions from federal district
courts. The Supreme Court of the United States
rendered one decision concerning teachers in 1971.
This involved the Florida loyalty oath required of
teachers.

As in other years, New York courts produced
the most decisions. This year there were 48 from
New York, followed by California with 11 and
Florida with 10.

The case digests are arranged under the follow-
ing 10 topic headings: (a) certification and eligi-
bility, (b) salaries, (c) contracts, (d) tenure, (e)
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school desegregation, (f) civil rights, (g) teacher/
school board negotiation, (h) leaves of absence, (i)
liability for pupil injury, and (j) miscellaneous.
When there is more than one case from a state
under the same topic, the cases are listed alpha-
betically by title. Table 1 classifies the 179 deci-
sions by state and major issue raised. Cases with
more than one issue are cross-referenced.

As in previous years, issues relating to teacher
tenure were again the most numerous with a
record-breaking number of 81 cases appearing in
this category in 1971. Included in this broad cate-
gory arc cases raising issues of due process rights
for teachers without tenure status. Because of the
large number of these cases that involve either pro-
bationary teachers in tenure states or teachers in
states without tenure protection, the topic has
been subdivided into two sections. The first section
contains those cases involving tenure employees
and those cases where the question was raised as to
whether the employee did or did not have tenure.
The second section contains the decisions con-
cerning the nontenure teacher.

Professional negotiation again ranked second,
with 26 cases this year. The 14 cases in the miscel-
laneous section include loyalty, retirement, dual
office holding by teachers, and challenges to laws
or policies requiring teachers to live in the district
that employs them.

The summary that follows describes some of
the major issues and significant cases presented in
this report.

School Desegregation

In 1971, as in past years, school desegregation
cases initiated on behalf of black students dealt
with issues relative to faculty desegregation. Since
teachers themselves were not litigants in these
cases, they are not reported in this publication.

This report includes those cases involving school
desegregation where teachers were concerned di-
rectly as litigants. Among these, racial discrimi-
nation in the re-employment, retention, promo-
tion, and hiring practices were issues raised by
black teachers and black principals. In Lee v.
Macon County Board of Education, a case where
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TABLE 1. MAJOR ISSUES IN CASES INVOLVING TEACHERS IN 1971

Certification School Teacher/ Liability
State and Con- desegra Civil school board Leaves of for pupil Miscel- Total

eligibility Salaries tracts Tenure° gation rights negotiation absence injury laneous cases

11 121 2 3 4 5 6 7 8 9 10

Alabama 1 4 1

Arizona 1

Arkansas 1 3 2 1

California 1 1 5 1

Colorado 3
Connecticut . 1

Delaware 1

Florida 7 1

Georgia 1 1 1 1 1

Idaho 1

Illinois 1 4
Indiana 1 1

Iowa 1

Kansas .. .. 1

Kentucky 1 2

Louisiana 3 1 1 1

Maine 2
Maryland 1 1

Massachusetts 1 3 1

Michigan 5
Minnesota 1 1

Mississippi 4 1

Missouri 1 1 1

Nebraska 1

New Hampshire 3
Newjersey 1 2
New Mexico 4

New York 8 4 12 1 16 3 1

Ohio 3 1

Oregon 1

Pennsylvania 2
Rhode Island 1 1

Tennessee 3

Texas 1 1

Vermont 1

Virginia 2 I

Washington 2
Wisconsin 4 I

Wyoming 1

Total 10 7 8 81 13 9 26 6 5
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1

2c 10
5

1

5
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1

1
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2
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5
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2

5
3
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If 4

4

3g 48
4
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1

3
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14 179

°Includes tenure-type continuing contracts and eases involving the rights of nontenure teachers.
bTwo cases involve loyalty oaths and the third concerns a teacher's federal income tax return.
'One case contests a loyalty oath and the other the use of an examination for teachers.
dSuit concerning payment of accrued unused sick leave as a retirement benefit.
'Involves a board policy requiring residence in the school district of employment.
'Issue is the right of teachers to hold public office concurrently with school employment.
gOne case involves a reduction in force, the second retirement, and the third is a criminal action against faculty members.



black principals were demoted as a result of
school closings in the process of converting from a
dual to a unitary school system, a federal district
court ordered that the demoted black principals
who had chosen to remain in the school system be
offered the first principalship vacancies that arose;
further, that they be paid as a salary supplement
the difference between their current salaries and
the salaries they would have received as principals
until such time as they were offered a promotion
to the position of principal. In another case, the
U.S. Eighth Circuit Court of Appeals found that an
Arkansas school system had unlawfully dis-
criminated against four black teachers who were
not rehired after the schools were desegregated and
ordered the board to notify these teachers of
present and future vacancies within the system and
offer the positions to them without comparing
them with other applicants.

The use of the Graduate Record Examination
and the National Teacher Examinations in employ-
ment or retention of teachers was challenged as
racially discriminatory in two cases. In the first
case, the National Education Association and the
Mississippi Teachers Association joined nine black
teachers who were refused re-employment in the
Starkville Municipal Separate School District, in a
suit to :enjoin a school-board policy requiring in-
service teachers and applicants for teaching posi-
tions to achieve a minimum score on the Graduate
Record Examination or a master's degree as a pre-
condition for retention or employment in the
school district. The policy was adopted at a time
when the district was under pressure to desegregate
its schools. The U.S. District Court of the Northern
District of Mississippi declared that this board
policy was unconstitutional in that the cut-off
scores of the examination established a racial classi-
fication. The court ruled further that the use of the
Graduate Record Examination violated the due
process and equal protection clauses of the Four-
teenth Amendment for the reason that the exami-
nation was not job-related to the extent that it
determined teacher competency and because, as
used, the examination disqualified a dispropor-
tionate number of black teachers and applicants.
Accordingly, the school district was enjoined from
utilizing the examination in the selection of in-
service teachers and the hiring of new applicants
and those plaintiff-teachers who were not rehired
as a result of the policy were entitled to damages
and re-employment. This decision was upheld in
June 1972 by the U.S. Fifth Circuit Court of
Appeals.

In Baker v. Columbus Municipal Separate
School District, a case with plaintiffs and issues
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parallel to those in the Starkville case, the same
federal district court held that a school board re-
quirement that all first-year teachers and applicants
for teaching positions attain a 1000 minimum
composite score on the National Teacher Exami-
nations as a prerequisite to employment violated
the Fourteenth Amendment.

Use of Tests

Besides the challenges to the use of the Gradu-
ate Record Examination and the National Teacher
Examinations for retention and initial hiring in the
context of school desegregation, teachers and
teacher groups in other lawsuits contested the use
of examinations for purposes or staff appoint-
ments, promotions, or salary. A Florida state court
ruled that since a 1967 state law deleted the re-
quirement that teachers achieve a minimum score
on the National Teacher Examinations for the pur-
pos2 of certification and appointment on con-
tinuing (tenure) contracts, a local school board
could not impose this requirement on nontenure
teachers as precondition to re-appointment.

In Chance v. Board of Examiners and Board of
Education of the City of New York, two teachers,
one black and one Puerto Rican, brought a class
suit charging that the competitive examinations for
licensing and appointment to supervisory positions,
such as principal and assistant principal, discrimi-
nated against them. A federal district court con-
cluded on the record before it that the examina-
tions have the effect of discriminating against
qualified black and Puerto Rican applicants and
that the examinations could not be validated as
job-related. Therefore, the court issued a pre-
liminary injunction against conducting further
competitive tests of the type here challenged and
from promulgating eligibility lists based on them,
pending a trial on the merits. This decision was
upheld by the U.S. Court of Appeals for the
Second Circuit.

Tenure and Due Process Issues

The 1971 decisions grouped under the tenure
category cover a variety of legal issues of both a
substantive and a procedural nature. For example,
courts were called upon to construe state tenure
laws, to determine if there was statutory cause for
and sufficient evidence to support demotion or dis-
missal of tenure teachers or if, as some teachers
contended, dismissals were because of their civil
rights activities or the exercise of First Amendment
rights of speech, petition, and association, or to
decide if procedural irregularities resulted in unfair
treatment of teachers.

7
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An outstanding and a much litigated issue in
1971 in the federal courts concerned nontenure
teachers at the elementary, secondary, and higher
education levels. The issue was whether, in the
absence of statute, nontenure teachers are constitu-
tionally entitled to procedural due process rights
upon nonrenewal of their contracts. As the deci-
sions summarized in this report show, the federal
courts were divided on this question. The U.S.
Sixth Circuit Court of Appeals in Orr v. Trinter
held that, absent statutory rights, a nontenure teach-
er need not be afforded procedural due process
upon nonretention. On the other hand, the U.S.
Seventh Circuit Court of Appeals affirmed a Wis-
consin federal district court decision in Roth v.
Board of Regents which held that under the due
process clause of the Fourteenth Amendment a non-
tenure professor whose contract was not renewed
(after his first year of probation) was entitled to sub-
stantive protection against arbitrary nonretention.
The lower court had concluded that "the decision
not to retain a professor employed in a state
university may not rest on a basis wholly un-
supported in fact, or on a basis wholly without
reason." In addition, the nontenure professor was
entitled to procedural due process safeguards, the
minimal requirements of which included a state-
ment of reasons for considering the nonrenewal
and a hearing. In affirming this decision, the
Seventh Circuit Court concluded that the district
court properly considered the adverse effect that
nonretention is likely to have on the career interest
of the pro fessor. Another reason for upholding the
Roth principles, the appellate court said, was to
prevent the stifling of First Amendment freedoms.

Under reasoning that differed from Roth, the
U.S. Fifth Circuit Court of Appeals ruled in
Ferguson v. Thomas (430 F.2d 852 (1970)), that a
nontenure teacher who has an "expectancy of re-
employment" and whose contract is not renewed is
entitled to notice of the cause and to a meaningful
opportunity to be heard in his own defense. In
further amplifying due process rights of nontenure
teachers, the Fifth Circuit Court in the Texas case
of Sindermann v. Perry (430 F.2d 969 (1970)),
held that a nontenured teacher who lacks an ex-
pectancy of re-emplo yment would still be entitled
to a hearing but under different procedures. In
such a situation, the teacher must bear the burden
of initiating the proceedings for review of the re-
fusal of the employing board to rehire him and the
burden of proving that wrong had been done. In
Sizzdermann, the Fifth Circuit Court ruled further
that the district court should not have dismissed
the action of the Texas junior college teacher with-
out hearing his claim that his nonretention un-

constitutionally infringed on his free speech right.
The teacher had alleged in his complaint that he
was nonrenewed because of his testimony before
legislative committees and his other public state-
ments critical of the Board of Regents' policies.

In January 1972, the Supreme Court of the
United States heard appeals brought by the col-
leges from the Roth and Sindermann decisions. In
simultaneous decisions handed down on June 29,
1972, the Supreme Court held 5 to 3 in the Roth
case that a nontenure teacher employed under a
one-year contract has no constitutional right to a
statement of reasons and a hearing on the state
institution's decision not to rehire him unless he
can show that the nonrenewal deprived him of an
interest in "liberty" or that he had a "property"
interest in continued employment, despite the lack
of tenure or formal contract. The Supreme Court
said that the interest of liberty would be impli-
cated and the requirements of due process would
apply where the state, in declining to rehire a
teacher, makes any charges against him "that might
seriously damage his standing and associations in
the community" or imposes on him "a stigma or
other disability that forecloses his freedom to take
advantage of other employment opportunities."
Further, procedural due process safeguards would
be applicable where the teacher's property interest
in employment supports a legitimate claim for en-
titlement to re-employment. In Roth, the Supreme
Court concluded that since the teacher had not
shown that he was deprived of liberty or property
protected by the Fourteenth Amendment, sum-
mary judgment in his favor on the issue of pro-
cedural due process should not have been granted.
Accordingly, the decision of the U.S. Court of
Appeals for the Seventh Circuit was reversed. (40
U.S. Law Week 5079)

In Sindermann, the Supreme court ruled 5 to 3
that the lack of a formal contractual or tenure
right to re-employment, taken alone, did not bar
the teacher's claim that nonrenewal of his contract
violated his free speech right under the First and
Fourteenth Amendments. On this issue, the
Supreme Court agreed with the Fifth Circuit that
the district court erred in not hearing this claim.
The Supreme Court disagreed with the Fifth
Circuit Court insofar as it held that mere subjective
"expectancy" of tenure is protected by procedural
due process. However, the Supreme Court held
that the teacher's allegation that the college had a
de facto tenure policy, arising from rules and under-
standings officially promulgated and fostered, en-
titled the teacher to prove the legitimacy of his
claim to job tenure and upon such proof, the
college was obligated to afford him a requested



hearing where he could be given grounds for his
nonretention and challenge their sufficiency.
Therefore, the judgment of the Fifth Circuit Court
remanding the case to the district court was af-
firmed.

First Amendment Issues

A claim often made by teachers whose em-
ployment is terminated is that in reality the school
board action is in retaliation for the exercise of
rights of free speech, petition, and association pro-
tected by the First Amendment. Depending upon
the facts, judicial redress against infringement of
First Amendment rights was obtained by some
teachers but not by others as the following
examples illustrate: Where there was. evidence that
a New Hampshire nontenure teacher was not re-
employed on account of his activities as chief
negotiator for his local teachers association and on
the basis of uninvestigated student complaints and
unverified rumors without regard to their truth or
falseness, a federal district court held that the
teacher's dismissal violated the First and Four-
teenth Amendments. In view of this, the teacher
was entitled to immediate reinstatement and
damages for lost salary, and to have any notation
of nonrenewal of his contract expunged from his
record. In another case, the U.S. Fifth Circuit
Court of Appeals held that employment at a public
college cannot be denied a teacher in retaliation for
the assertion of his First Amendment right of free
speech. Prior to employment at the college, the
teacher had testified as an expert witness for the
defense on the literary merits of a film involved in
a criminal obscenity prosecution, a factor allegedly
causing the cancellation of his employment con-
tract. The teacher was ordered reinstated pending a
trial on the merits. On the other hand, the U.S.
Eighth Circuit Court of Appeals upheld findings
of a federal district court in Missouri that the
termination of employment of a probationary
teacher was the result of good faith discretion of
the school authorities and was not, as the teacher
contended, for a constitutionally impermissible
reasonthe writing of a letter to a state legislator.
The letter in question criticized the state depart-
ment of education for failing to allot funds for a
summer program to a special education project in
which the teacher worked and asked the legislator
for assistance in obtaining funds. It was written on
official school-board stationery and created the
impression that the teacher was speaking for the
board which she had no authority to do. In the
circumstances, the appellate court held that the
letter was not protected speech under the First
Amendment.

Q

Academic freedom was an issue in the dis-
charge of unbecoming conduct of a Massachusetts
teacher. The discharge stemmed from his use of a
taboo word during an 11th -grade class discussion
of a novel in which the teacher introduced the
subject of society and its ways as illustrated by
taboo words. The U.S. Court of Appeals for the
First Circuit affirmed the decision of the district
court that the teacher be reinstated but it rejected
the guidelines the district court had laid down for
permissible teaching methods, saying that there
was "no substitute for a case-by-case inquiry into
whether legitimate interests of the authorities are
demonstrably sufficient to circumscribe a teacher's
speech."

In other issues concerned with First Amend-
ment rights of teachers, a federal district court
ruled that the refusal of an elementary-school.
teacher to recite or lead the class in the Pledge of
Allegiance required as part of the morning class
exercise was protected expression under the First
Amendment which could not be forbidden at the
risk of loss of employment. The court ordered the
teacher reinstated pending final disposition of the
civil rights action the teacher had instituted. In
another action a science teacher and his high-
school son successfully challenged a recently en-
acted Maryland statute requiring all students and
teachers, except those objecting for religious rea-
sons, to stand, salute the Flag and recite in unison
the Pledge of Allegiance. Failure to comply was
punishable. The teacher objected to the Flag salute
requirement because he could not "in good con-
science" force patriotism upon his classes and be-
cause he believed that being forced to salute the
Flag eliminated his right to freely express his own
loyalty to the United States. Maryland's highest
court held that the compulsory Flag salute law and
its punishment provisions were unconstitutional as
an abridgement of free speech under the First
Amendment.

A question before the Supreme Court of the
United States in 1971 was the constitutionality of
the Florida loyalty oath statute. In a suit brought
by a teacher, the federal district court upheld two
portions of the oath, but declared unconstitutional
the portions relating to membership and the giving
of aid to the Communist party and membership in
organizations believing in the overthrow of the
state or federal governments. The Supreme Court
struck down this portion of the oath. The only
portion held constitutional by the Supreme Court
was the section requiring applicants to pledge to
support the state and federal constitutions.

Of significance also is an opinion rendered in
1969 but not officially published until 1 971 in

9
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which a federal district court in Texas ruled that a
school-board regulation which completely banned-
all political activities by teachers except voting was
inconsistent with the First Amendment guaran-
tees of freedom of speech, press, petition, and
assembly. The court decided that the action of the
school board in refusing to renew the contract of a
teacher, due at least in part to his political activi-
ties in violation of the regulation, was an infringe-
ment upon the teacher's constitutionally guar-
anteed rights not to be punished by the state or
suffer retaliation at its hand because of his per-
sistence in the exercise of his First Amendment
rights,

Other Constitutional Issues

Constitutional rights of teachers in contexts
besides those already mentioned above were in
issue in other cases decided in 1971. Among these
were cases challenging residency rules and materni-
ty leave policies. The New Hampshire Supreme
Court declared invalid a city ordinance which re-
quired teachers and classified city employees to
live within the city limits on the ground that the
ordinance restricted the fundamental right guaran-
teed to every citizen under the state and federal
constitutions to live where he chooses and to travel
freely.

In the lawsuits by female teachers contesting
school-board maternity rules, One federal district
court concluded that the Atlanta school board
policy which granted maternity leave to tenure
teachers but denied it to iumtenure teachers was
arbitrary and had no rational basis. The court
declared that the policy was violative of the equal
protection clause of the Fourteenth Amendment
and ruled that the board must grant maternity
leave to tenure and non tenure teachers alike.

In two other cases, pregnant teachers em-
ployed in Virginia and Ohio school systems sought
to enjoin the enforcement of maternity regulations
which required them to take leavein one system,
by the end of the fourth month of pregnancy and
in the other system by the end of the fifth month
of pregnancy. In both instances the teachers
claimed that the maternity regulations violated
their constitutional rights by discriminating against
them as women, thereby violating the equal protec-
tion clause of the Fourteenth Amendment. A
federal district court in Virginia invalidated the
mandatoy maternity leave regulation under attack,
Bolding that the regulation denied pregnant women
equal protection of the laws because it treated
pregnancy differently than other medical disabili-
ties without any rational basis for the distinction.

On the other hand, a federal district court in Ohio
found the maternity leave regulation to be entirely
reasonable and concluded that no constitutional
rights of the teachers had been violated. Both of
these decisions have been appealed.

Professional Negotiation Issues

Recurrent and new legal issues appeared in
decisions relating to negotiation between teacher
groups and school boards. In accord with the
general rule, courts in California and Kentucky
held that teachers and other public employees have
no right to strike in the absence of a statute giving
them this right. Individual teachers and their
organizations in Massachusetts, New Jersey, and
New York lost appeals from jail sentences and fines
for criminal contempt for violating injunctions
against strikes. Other New York decisions upheld
penalties imposed against teachers who struck in
the form of loss of two day's pay for each work
day missed as provided for by the Taylor law.
Further, this law, which prohibits strikes and im-
poses sanctions, was declared to be constitutional,
In a similar vein, the Minneosta Supreme Court
upheld the constitutionality of a state law which
provides that teachers and other public employees
who strike automatically abandon and terminate
their employment, and if subsequently reap-
pointed, their compensation cannot exceed their
pre-strike salaries and cannot be increased within
one year of the reappointment, School-board reso-
lutions resulting from agreement with Minneapolis
teachers associations to pay rehired teachers for
salary lost during a strike as well as salary incre-
ments were held to be void.

In several New York cases, courts were asked
to resolve differences of opinion between school
boards and teacher groups on whether certain
disputes were arbitrable under the terms of their
negotiated agreements. The courts were consistent
in ordering the school boards to proceed with
arbitration. In one New York case, a school board
sought a judgment declaring illegal certain provi-
sions in a contract it had negotiated with a teachers
association. Four of the provisions had obligated
the board to pay certain monetary benefits to
teachers and a fifth provided for the arbitration of
grievances relating to tenure teachers. The New
York Court of Appeals, the highest court in the
state, ruled that the provisions in the agreement
which the school board challenged were valid since
each provision constituted a term or condition Of
employment as to which the board was required
to negotiate under the Taylor law. The court



stated that the obligation of the board to bargain
on all terms and conditions of employment is a
broad and unqualified one and should not be lim-
ited except in cases where another applicable stat-
tute is explicitly prohibitory. In holding valid the
grievance procedure providing for binding arbitra-
tion or disputes involving discipline and dismissal
of tenure teachers, the court said the school board
was not prohibited from agreeing to this procedure
even though the state tenure law provides proce-
dures whereby a tenure teacher may challenge an
adverse action of the school board.

In another arbitration dispute, the Rhode
Island Supreme Court held that there is authority
under the state law governing school board/teacher
relations for binding arbitration of grievances in
negotiated agreements. Consequently, the Prov-
idence school board was bound to submit to
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binding arbitration the issue of severance pay at
retirement based on unused sick leave.

An issue presented in a Wisconsin case was the
legality of the difference in treatment of members
of majority and minority teacher groups in a
negotiated agreement. The Wisconsin Supreme
Court held that a clause in a negotiated agreement
which provided teachers as a matter of' right time
off with pay only for attendance at the conven-
tions of the exclusive bargaining agent while mak-
ing minority union members dependent on a favor-
able disposition of the school board for clays off
with pay for their convention was discriminatory
treatment in violation of state law. According to
the court, discrimination occurred because the
clause had the "effect of discouraging membership
in the minority union by affecting the terms and
conditions of their employment."
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CERTIFICATION AND ELIGIBILITY

California

Alford v. Department of Education
91 Cal. Rptr. 843
Court of Appeal of
Second District, Division 1,
December 29, 1970.

The state board of education revoked a teach-
er's credential in the class of kindergarten-primary
life diploma and refused to grant her application
for a general pupil services credential. The teacher
appealed to the trial court which refused to review
the decision of the board. The present appeal fol-
lowed.

The teacher had been employed by the Los
Angeles school district on a continuous basis
except for periods of sick leave from 1951 until
her resignation in 1965. Two of the instances of
sick leave involved hospitalization in a state institu-
tion where she was diagnosed as "schizophrenic
reactionparanoid type." After her resignation the
teacher applied for the additional credential. This
application was denied, and an accusation was filed
seeking revocation of the credential that the teach-
er did hold.

The accusation alleged that the teacher had a
history of mental or emotional instability and that
she was currently suffering from this disability.
The evidence to support the accusation was based
upon the two previous confinements for mental
illness and a more recent psychiatric exa mination_
The evidence offered by the teacher substantially
agreed with the evidence submitted by the state
board. The board then revoked the teacher's certi-
ficate.

In her appeal to the trial court the teacher
sought to call a psychiatrist different from the
expert witness she had used before the board, con-
tending that at the time of the hearing before the
board she did not have the funds to employ a
psychiatrist more skilled in the art of "forensic
medicine." The trial court denied this request.
Before the appellate court the teacher contended
that the denial of the request to introduce the
additional psychiatric evidence was error; that the
trial court was incorrect in upholding the board in
that there was no substantial evidence to support
the determination because there was no showing
that her mental illness interfered with her work as

a teacher; and that the state board improperly
proceeded to revoke her certificate by not using
the appropriate statutory procedure.

The appellate court found that there was sub-
stantial medical testimony to the effect that the
teacher was unfit to teach and that her certificate
had been properly revoked according to state law.
The appellate court did not agree with the argu-
ment of the teacher that the board must show
actual misconduct or dereliction in the perfor-
mance of her duties. The case of Morrison v. State
Board of Education (82 Cal. Rptr. 175) cited by
the teacher to support her position was distin-
guished by the court from the present controversy
since in the former case no evidence was offered
regarding the teacher's unfitness to teach while in
this instance there was direct psychiatric testimony
that the teacher was unfit to perform the duties
authorized by her certificate.

The court also held that the additional testi-
mony sought to be introduced by the teacher was
properly excluded by the trial court since there
was no showing that it could not have been pro-
duced before the hearing. The judgment of the trial
court was affirmed.

Georgia

Black v. Blanchard
179 S.E.2d 228
Supreme Court of Georgia,
January 11, 1971.

Plaintiffs brought a proceeding to test the right
of the county school superintendent to fill that
position. The trial court ruled that the super-
intendent in question was qualified to serve, and
the plaintiffs appealed.

Involved was a 1963 state statute which sub-
stantially increased the minimum qualifications for
superintendent, but exempted from these new
qualifications any person holding office on the
effective date of the law or any person who had
served at least one term as county school super-
intendent. It was conceded that the superintendent
here did not meet the higher qualifications and
that he was qualified to hold office under the
statute only by virtue of having served contin-
uously as superintendent of the Columbia County
schools since January 1949.



The plaintiffs contended that the statute was
unconstitutional in that the exemption provision
violated a state constitutional provision banning
enactment of any special laws in any case for
which provision has been made by an existing gen-
eral law. The main question before the appellate
court was whether the classification fixed by the
exemption provision was a valid one for the pur-
pose of fixing qualifications of persons to be
county school superintendents. The court quoted
from an earlier decision that the state constitution
requires a law only to have uniform operation
which means that it must operate alike on all per-
sons who come within its scope. This does not
mean that it must apply universally. Based on these
principles, the court was of the opinion that the
statute did not violate the state constitution be-
cause it applied to every county in the state, it
fixed the general rules with respect to qualifica-
tions for county school superintendent, and it al-
lowed exceptions based essentially on experience
as a county superintendent. The court noted that it
was arguable that if the exceptions were not per-
mitted, the people might be deprived of the benefit
of well-experienced men who were already holding
the position of county superintendent. The pur-
pose of the statute was to secure competence in
the such position, and as a matter of law it cannot
be said that the classification established in the
exemption provision bore no reasonable relation-
ship to that purpose.

The court also rejected the argument of the
plaintiffs that the statute denied the children in
Columbia County the services of a qualified super-
intendent. The court held that the law did not
deny to the electorate in the county the right to
choose such person as they saw fit to be super-
intendent as long as such person met the qualifica-
tions of the law. The opinion of the trial court was
affirmed.

Louisiana

Hill v. Caddo Parish School Board
250 So.2d 446
Court of Appeal of Louisiana, Second Circuit,
June 22, 1971.

(See page 65.)

New York

A nonymous v. Board of Examiners of the Board
of Education of the City of New York
318 N.Y.S.2d 163
Supreme Court of New York, Special Term,
Kings County, Part I, November 30, 1970.
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A junior high-school substitute teacher sought
to prohibit the board of examiners from termi-
nating his license for unsatisfactory physical and
medical examinations. In 1965, the teacher was
issued a license for substitute teaching in junior
high schools subject to passing the physical and
medical examination. He served in that position for
three and one-half years. In 1968, the teacher ap-
plied for a different license as a substitute English
teacher in the high schools, and in connection
therewith he underwent a medical examination.

That examination as well as hospital records
and subsequent examination indicated that the
teacher was a heroin addict, that he had had and
still had social and psychological problems that led
to the addiction and that he was currently on a
methadone maintenance program. Methadone is a
substitute for heroin and, while not as debilitating,
is addictive.

On the basis of the medical and psychiatric
reports, the board of examiners denied the teach-
er's application for a new license and terminated
his existing one. The reports indicated that the
teacher was not fit to teach at that time or in the
foreseeable future, and that methadone is still an
addictive drug. The teacher introduced other
evidence indicating that he was making progress in
his psychiatric treatment and that he had made
excellent adjustments to society.

It was the opinion of the court that the teach-
er had failed to establish that the action of the
board in terminating his license was arbitrary and
capricious in view of his undisputed drug addiction
and psychological problems. Unless the standards
used by the board were so irrelevant and inappro-
priate as to be palpably arbitrary and unreasonable,
the court said, it must sustain them. The court
concluded by stating that no matter how sympa-
thetic it might be to the position of the teacher,
since there was a reasonable basis for the decision
of the board of examiners, the court could not
substitute its judgment for the judgment of the
board. Accordingly, the motion of the teacher was
denied.

Board of Education of the City of New York
v. Nyquist
322 N.Y.S.2d 370
Supreme Court of New York, Appellate
Division, Third Department, June 24, 1971.

Beginning in 1961 the teacher was assigned as
acting principal of an elementary school. This
assignment was renewed annually. The teacher was,
however, never appointed to the position of prin-
cipal or paid the appropriate salary because she had
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never passed the required examination for a license
as an elementary-school principal. She had taken
and failed the examination six times. In December
1969, she appealed the refusal of the board of edu-
cation to grant her a license as principal to the
commissioner of education. The commissioner
sustained her appeal and directed the board to
adjust her title and compensate her accordingly in
the future. The board then brought suit to over-
turn this determination. The trial court held that
the decision of the commissioner was not purely
arbitrary since he had ruled similarly on prior ap-
peals and dismissed the case. The board appealed.

State law does not prevent judicial review of a
decision which is arbitrary or illegal, and where the
commissioner makes an erroneous determination
on a question of law, his decision in a legal sense is
arbitrary and thus reviewable. A provision of the
state constitution applicable to school districts re-
quires that appointments and promotions be made
as far as possible by competitive examination.
Statute requires that the appointments in super-
visory service of the New York City schools be
ascertained by open qualifying examination and
that appointments be made from eligibility lists.
The decision of the commissioner, the court ruled,
required the board to make an appointment of the
employee here involved to the position of tenured
principal in direct contravention of the state con-
stitution and applicable statutes.

Accordingly, the decision of the trial court was
reversed. However, since the commissioner had not
yet filed an answer, relief was delayed until he did
so.

Chance v. Board of Examiners and Board of
Education of the City of New York
330 F. Stipp. 203
United States District Court, S.D. New York,
July 14, 1971.

Two teachers, one black and one Puerto Rican,
brought a class action against the board of exam-
iners and the board of education of the city of
New York. They alleged that the competitive
examinations that must be passed by candidates
prior to licensing and appointment to supervisory
positions discriminate against black and Puerto
Rican teachers and that the tests have not been
validated or shown to fairly measure the skill or
fitness of a candidate for the position. They alleged
that this discrimination was contrary to the state
and federal constitutions and sought a preliminary
injunction and declaratory relief. Only the board
of examiners (referred to below as the board)
opposed the motion for a preliminary injunction.
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State law permits New York City to provide
for examinations in addition to state certification.
Candidates for permanent appointment to a super-
visory position in New York City must possess
state certification and also meet certain minimum
education and experience requirements and pass an
examination procedure prepared and administered
by the board for the particular position. Depending
on the type of position sought, the examination
includes a written portion and an oral interview.
Both teachers in this case were acting as principals
at the time that suit was brought. Were it not for
the licensing procedures of the city, both teachers
would have been appointed permanent elemen-
tary-school principals. They had state certification
and had completed the educational and training
requirements. One had taken the examination and
failed, and the other refused to take the examina-
tion. Both teachers were selected for their present
positions by their respective community school
boards under New York's decentralization law.

The court found that of the approximately
1,000 principals of all levels of schools in New
York City only 11 were black and only one was
Puerto Rican. The figures for assistant principals
were 7 percent black and 2 percent Puerto Rican.
The two teachers alleged that the primary reason
for the lack of minority supervisors was the testing
procedure. The evidence presented to the court on
this point indicated that for all principalships,
white candidates passed the examination at almost
11/2 times the rate of black and Puerto Rican
candidates, for assistant principals of junior high
schools, whites passed at double the rate of blacks
and Puerto Ricans. Additionally, since the tradi-
tional route to a principalship is through the
assistant principal position, the difference in pass
rates became even more substantial. The court also
found that of the five largest school systems in the
country, New York had by far the lowest per-
centage of minority group supervisors.

The court concluded that the evidence estab-
lished that the procedures of the examinations for
licensing of supervisory personnel in New York
City "do have the de facto effect of discriminating
significantly and substantially against qualified
black and Puerto Rican applicants." However, this
discrimination standing alone, the court said;
would not entitle the plaintiffs to relief if the
examinations could be validated as relermt to the
requirements of the positions for which they were
given, that is, whether they are "job-related."

As to the validity of the tests, the plaintiffs
argued that the test is useful only if it has pre-
dictive validity rather than content validity which
is primarily designed to measure whether a candi-



date has learned a defined body of knowledge
rather than for the purpose of determining how
well he will do on the job. The board took the view
that content validity was more important in deter-
mining a candidate's proficiency or capacity to per-
form as a principal. In this regard much evidence
was taken, and expert witnesses appeared for both
sides. The court found that despite the board's
aims to achieve validity, reliability, and objectivity,
its methods to implement the techniques and pro-
cedures adopted in principle were insufficient to
insure that the tests would be valid in content,
much less in predictiveness. The court felt com-
pelled to conclude that while the board adopted
procedures designed for content validity, it did not
appear in practice to have achieved that goal. The
test questions, according to the court, had little
relevance to the qualities expected of a school
supervisor. They were aimed at testing the candi-
date's ability to memorize rather than the qualities
normally associated with a school administrator.
The court said that this "ability to memorize and
regurgitate laundry lists of bad answers is not, we
hope, a true test of a candidate's qualifications for
a supervisory position." The court made no finding
as to the content validity of the oral part of the
examination, but did say that the procedure on
this part leaves open the question of whether white
candidates are not being favored unconsciously by
committees of examination assistants who have
been entirely or predominantly white. The court
did find that the examinations were conducted in
an objective manner.

Concluding that the examinations did dis-
criminate against black and Puerto Rican appli-
cants and that they were not valid from a content
point of view, and were not job-related, the board
was preliminarily enjoined from conducting further
examinations of this type and from promulgating
eligibility lists based on these examination pending
a trial on the merits.

NOTE: This decision was upheld by the U.S. Court
of Appeals for the Second Circuit. (40 U.S. Law
Week 2743, April 5, 1972.)

Council of Supervisory Associations of the
Public Schools of New York City v. Board of
Education of the City of New York
318 N.Y.S.2d 220
Supreme Court of New York, Special Term,
Kings County, Part I, January 26, 1971.

The Council of Supervisory Associations
brought a proceeding challenging the action of the
board of education in appointing principals of in-
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termediate schools without regard to the eligibility
list drawn up for principals of junior high schools.

In 1965, New York City proposed to alter the
structure of its school system to a system of ele-
mentary, intermediate, and high schools, divided
initially on a 5-3-4 year basis and ultimately on a
4-4-4 year system. The state board of regents
amended the regulations of the state commissioner
of education to permit this experiment, including
granting approval to the school board to employ an
appropriate licensed teacher "for any teaching
assignment, within the scope of the experiment,
for which the teacher is deemed, by the Super-
intendent, or other legally authorized body,
qualified by education and experience." By the
time this case was heard 40 intermediate schools
had been created and had started on some portion
of the new curriculum designed for these schools.

It had been the practice of the board of educa-
tion to make temporary assignments of principals
of these intermediate schools from the existing
junior high-school principals list. The list had been
promulgated prior to the adoption of the policy of
reorganization of the schools.

In April 1970, a principal vacancy occurred at
one of the intermediate schools located within the
confines of a community board of education. The
community board sought to appoint to the posi-
tion a teacher who was not licensed as a junior
high-school principal and was not on the junior
high-school list. The teacher was certified as an ele-
mentary-school principal and had been serving as
an acting assistant elementary-school principal for
four years.

The Council contended that the existing list
for the junior high-school principals was intended
to serve interchangeably and exclusively for ap-
pointment to either a junior high school or an in-
termediate school, and, therefore, the vacancy at
the intermediate school must be filled within six
months by a person whose name appeared on the
list or by transferring an appointed junior high-
school principal. It was further claimed that the
appointment of the teacher as acting principal for
this vacancy violated a resolution of the board of
education providing requirements for the selection
of acting principals.

The court found that an intermediate school
was different from a junior high school in the age
of the pupils, the scope of the curriculum, and the
aims of the school. In sum, 'the court said, "the
intermediate school is a unique field of view in an
experimental stage and is not a junior high school."
Nor did the court find the intermediate school to
be a junior high school as defined by the regula-
tions of the commissioner or board bylaws.
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Considering that the eligible list for junior
high-school principals arose at a time when the in-
termediate school was not even planned, the court
concluded that the list was not intended to be the
eligible list for intermediate schools. Also, the
board of education suspended its bylaws relating to
appointment of personnel and authorized the
making of "such assignments of personnel as are
required to accomplish the aforesaid program, in-
cluding assignments of junior high school person-
nel." The court noted that this resolution merely
permitted but did not require the assignment of
junior high-school personnel to the intermediate
schools. The court concluded that there was no
appropriate eligibility list for appointment as inter-
mediate school principal and at most the junior
high-school list was an optional one.

The court also concluded that the qualifica-
tions of the teacher in question did meet the re-
quirements of the board of education for appoint-
ment as acting principal of the intermediate school.
The petition of the Council was dismissed.

Council of Supervisory Associations of the
Public Schools of New York City v. Board of
Education of the City of New York
324 N.Y.S.2d 778
Supreme Court of New York, Special Term,
New York County, Part I, September 2, 1971.

The Council of Supervisory Associations
sought a temporary injunction to bar the New
York City board of education from permitting an
allegedly unlicensed person to act as a public-
school principal. The case arose when a vacancy
occurred at an elementary school under the juris-
diction of Community School Board No. 3. At that
time there were 215 people on the eligible list for
the vacancy but the community board declared
that "none was found qualified." To accommodate
to the desires of the community board, the board
of education transferred to the position for payroll
purposes only a person on medical leave. Since he
was unable to serve, the community board's
nominee was appointed as acting principal. The
acting principal held state certification as a secon-
dary-school principal and had one year of super-
visory experience, but he was not licensed by the
city and was not on the eligible list.

At the time the court decided this case, there
was no longer an eligible list for elementary-school
principals, the same having been abolished by
statutory enactment, and all persons on the list
were deemed appointed as of April 1, 1970, with
these persons receiving the higher pay and the title
while awaiting assignments to vacancies that would
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arise. The Council alleged that several of these per-
sons were serving as auxiliary principals in the local
district while the position of principal was held by
an unqualified person.

The court recognized the problem in filling
educational positions and noted that various
devices had been employed by the board of educa-
tion to grant greater flexibility to the community
boards in making appointments by giving new
names and titles to vacant positions. One of these
is the appointment of an acting principal. Under
the bylaws of the board of education certain
classes of persons are eligible for appointment as
acting principals, including persons with state certi-
fication and one year of supervisory experience. It
was under this provision that the acting principal
was appointed here. Thus, it appeared that the
letter of the law had been complied with in ap-
pointing the acting principal in this instance. While
the Council charged "that this is a transparent
attempt to circumvent the true guiding spirit of the
law," the court was unable to find "in view of the
Court of Appeals directive to accord a considerable
degree of leeway to the experiments of the Board
of Education, that there has been such a flagrant
and arbitrary flouting of the law that a temporary
injunction should issue." Furthermore, since the
appointment of the acting principal all eligible per-
sons on the list had been given the rank and title of
principal, the only complaint the Council could
make on their behalf was that one of their number
was being deprived of the assignment at the partic-
ular school which assignment was still the function
of the board. Accordingly, the application for a
preliminary injuction was denied.

Henock v. Bergtraum
321 N.Y.S.2d 1
Supreme Court of New York, Appellate
Division, Second Departnient, May 17, 1971.

In September 1968, certain teachers took a
competitive examination for the position of junior
high-school assistant principal in New York City. A
ranked list resulting from this examination was
promulgated on July 15, 1969. Subsequently, the
board of education announced that the list would
be treated as a qualifying list only. The teachers
sued to enjoin the board from making this conver-
sion from competitive to qualifying.

At the time that the teachers took the exami-
nation, supervisory appointments had to be made
from the first three positions on a ranked list.
However, effective April 30, 1969, prior to the
promulgation of the list here involved, that section
of the law' was amended to delete the requirement



that supervisory personnel be appointed from a
competitive list. Nothing was substituted for the
deletion, nor was any provision made for the treat-
ment of the existing list or those not yet pro-
mulgated. At the same time, the New York City
Decentralization Act was passed, which provided
that supervisory appointments be made from a
qualifying list. Because of the different effective
dates of the two acts, there was a period when
there was no legislative direction as to how ap-
pointments were to be made.

The trial court dismissed the complaint, and
the teachers appealed. The teachers acknowledged
that the legislature had the right to determine that
a competitive test was no longer practicable, but
they disputed its right to do so with respect to the
whole supervisory service with one fell swoop. The
court found authority for this distinction and held
that the teachers had not sustained their burden to
establish arbitrariness or unreasonableness.

The teachers also argued that they had a vested
right to have the list employed as a ranked list until
it expired or was exhausted. The court said that
this argument overlooked the fact that the law was
changed prior to the time that the list was pro-
mulgated. By the time their list had been estab-
lished, the position had been reclassified out of the
competitive class.

In the opinion of the court, the decision of the
school board to convert the list from a competitive
one to a qualifying one during the period of hiatus
in legislative direction was not an unreasonable
exercise o f administrative discretion. The trial
court decision was affirmed.

Hellmann v. Board of Education of the
City of New York
320 F.Supp. 623
United States District Court, S.D. New York,
December 7, 1970.

In February 1970, a physically handicapped
teacher applied for and was denied a license to
teach in the New York City schools. The reason
given by the board of examiners was that since the
teacher was confined to a wheelchair, she was
physically and medically unsuited for teaching.
The teacher notified the board that she wished to
appeal this decision, and the administrative process
was begun. While thr _,ppeal was still pending, the
teacher brought this suit under the federal civil
rights act, claiming violations of the due process
and equal protection clauses of the Fourteenth
Amendment and seeking declaratory and injunctive
relief and damages in the event she did not obtain a
position for the 1970-7 1 school year.
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The court denied the teacher's motion for a
preliminary injunction on the ground that the
administrative appeal was pending. Subsequently,
the board of examiners reversed its previous deci-
sion and granted the teacher a license, and then
moved to dismiss the suit. As of September 1970,
and at the time of the court hearing, the teacher
was employed in the New York City school sys-
tem.

The court ruled that by virtue of receiving the
teaching license and being employed the teacher
had been granted the essential relief she sought
and, therefore, lacked standing to challenge the
alleged constitutional inadequacies of the pro-
cedures and standards by which her application
was judged. The court also ruled that the teacher's
claim for damages did not affect the essential
mootness of the action. Aside from the fact that a
claim for damages, standing alone, will not support
a civil rights action, the teacher did not specifically
claim damages for the period during which her
appeal was pending, but rather appeared to make
her claim contingent upon her inability to obtain a
teaching post for September 1970. The motion of
the board to dismiss the action for lack of jurisdic-
tion over the subject matter was granted.

Parents Association of Public School 222 K v.
Community School Board of Local School District
319 N.Y.S.2d 864
Supreme Court of New York, Special Term,
Kings County, Part I, March 26, 1971.

The parents association of School 222 K
sought an order that would direct the community
school board to remove an acting principal, compel
the board to enter into "meaningful consultation"
with the association for the purpose of selecting an
acting principal, and grant to the association a rea-
sonable right to reject candidates for the position
of acting principal.

It appeared that the board had appointed an
acting principal for one semester over the objec-
tions of the parents association of the school. The
parents association contended that the decentral-
ization law applicable to New York City did not
permit appointments by the community school
board without prior consultation with the parents
association. The community board maintained that
it was not required to share with the association its
power to appoint and assign employees within the
local school district.

The court found that the decentralization law
required each community school board to adopt a
bylaw for the recognition of the parents associa-
tion, and, except for granting the association the



18

right to have "full factual information pertaining
to matters of pupil achievement," the legislature
did not give parents associations any other status
or rights. Therefore, the manner in which the
acting principal was chosen was not in violation of
the statute. Although cognizant that the com-
munity board in this case had a bylaw by which it
undertook to have consultation with the parents
association prior to the selection, appointment,
and assignment of principals and assistant princi-
pals, the court ruled that the appointment of an
acting principal for a limited or temporary period
did not violate this bylaw.

The court also held that the parents associa-
tion had not exhausted its administrative remedies
nor asserted that the remedies were inadequate. An

appeal could have been taken to the Chancellor of
the New York City Board of Education and then
to that board. In addition, a further appeal could
have been taken to the state commissioner of edu-
cation. Since the association had not availed itself
of any of its procedural remedies, nor offered to
show that they were inadequate, its judicial action
was premature. In view of this determination the
court did not reach the question of whether the
community board had engaged in good-faith con-
sultation with the parents association in con-
formity with its own bylaw, nor did the court con-
sider the association's assertion that it had a rea-
sonable right to reject candidates for the post of
acting principal. The petition of the parents was
dismissed.



Arkansas

Arkansas Education Association v. Board of Edu-
cation of Portland, Arkansas School District
446 F.2d 763
United States Court of Appeals, Eighth Circuit,
July 26, 1971.

The Arkansas Teachers Association (ATA)
originally brought a class action in 1968 against the
school board to enjoin it from paying different sal-
aries to black teachers than were paid to white
teachers. Intervention was permitted by a black
teacher who claimed to be a member of the class.
Prior to trial the school board integrated the school
system and began paying all of its teachers at the
same rate. Thus, the only real issue at trial was the
back pay for the black teachers employed by the
school district in 1966-67 and 1967-68.

The trial court dismissed the suit and the Ar-
kansas Education Association (AEA) as successor
to ATA appealed. The AEA claimed that the trial
court erred in dismissing ATA as a proper party to
bring the suit, in holding that the disparities be-
tween the salaries of black and the salaries of white
teachers were not a constitutional violation, and in
holding that the plaintiffs were not entitled to
attorney fees. The school board cross-appealed,
charging error in the trial court finding that the
persons seeking relief were of a sufficient number
to warrant a class action; that ATA had legal stand-
ing to bring suit; and that the intervening teacher
was a proper person to represent the class.

The appellate court held that the 17 affected
teachers were a sufficient number to permit a class
action and that both AEA and the intervening
teacher were proper parties to bring suit. Further,
the class action should not have been dismissed
merely because a subsequent change in the school-
board salary policy eliminated the need for injunc-
tive relief, leaving only the question of damages.

On the substantive issue, the evidence estab-
lished that in 1967-68 no black elementary-school
teacher earned more than $4,500, while no white
elementary-school teacher was paid less than
$5,000. For secondary teachers, the highest paid
black teacher earned $4,800 and the lowest paid
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white teacher earned $5,300. Similar discrepancies
existed for 1966-67. The appellate court said these
figures led to the conclusion that for the years in
question the school district "systematically and
without exception paid black teachers substantially
less than they paid white teachers," The court held
that this was constitutionally impermissible, and,
therefore, the black teachers who were discrim-
inated against were entitled to recover the differ-
ence between what they were paid and what they
would have been paid if the school district had
treated all teachers equally.

The judgment of the district court was re-
versed and the case remanded for a determination
of the amount of damages and the question of
attorney fees.

Florida

Board of Public Instruction of Dixie County
v. Locke
243 So.2d 6
District Court of Appeal of Florida, First Dis-
trict, December 29, 1970.

(See page 33.)

Illinois

Hardway v. Board of Education of Lawrenceville
Township High School, District No. 71
274 N.E.2d 213
Appellate Court of Illinois, Fifth District,
September 16, 1971.

The board of education appealed from the trial
court decision which awarded certain teachers back
salary. In 1967, the state minimum salary law had
been amended to provide for higher minimum sal-
aries and to add a section providing for higher sal-
aries based upon "experience in a school district."
The state superintendent interpreted this to mean
previous experience in the school district currently
employing the teacher. Accordingly, the Lawrence-
ville school district adopted a revised salary sched-
ule that granted increased salaries recognizing only
experience in that district. Eight teachers brought
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suit seeking full credit for their previous teaching
experience outside the district.

The trial court held that when a statute is sub-
ject to two or more interpretations, it should be
given the meaning intended by the legislature.
Since in August 1968, the statute was amended by
deleting the words "based upon experience in a
school district" and replacing them with the words
"based upon previous public school experience,"
the trial court viewed this as a clarification of the
legislature's original intention. On appeal, the
school board contended that the 1968 change was
a major revision in policy and not a clarification of
the language, and, therefore, its 1 9 67 salary sched-
ule was correct.

The appellate court agreed with the decision of
the trial court that the 1968 change was a clarifica-
tion, especially in view of the fact that the effec-
tive date of the provisions, July 1, 1968, was not
changed. The judgment of the trial court in favor
of the teachers was affirmed.

Massachusetts

Fitchburg Teachers Association v. School Com-
mittee of Fitchburg
271 N.E.2d 646
Supreme Judicial Court of Massachusetts,
'orcester, June 30, 1971.

The teachers association sought payment of
salary adjustments to certain teachers due them
under an amendment to the negotiated contract
between the parties. The trial court denied relief
and the association appealed.

The parties had a three-year negotiated agree-
ment which was subject to annual re-opening on
matters of compensation and working conditions.
An amendment to the contract made in October
1 968 was at issue here. Under this amendment
which became effective January '1, 1969, the
school committee agreed to pay "salary adjustment
for a teacher's final year of service before retire-
ment" based on the number of days over 170
served in each year of service. In June 1969, the
school committee submitted to the city auditor an
order for payment of sums due under the amend-
ment to teachers retiring in 1969. Payment was
refused on the ground that it would be improper.
The trial court had ruled that the amendment was
valid and proper, but dismissed the claim on the
ground that the city had never appropriated any
money to make the payments.

The appellate court said that on the assump-
tion of a sufficiency of funds, there was no error in
the trial court holding that the amendment was

valid. The court held that the amendment pro-
viding for the salary adjustment was a valid exer-
cise of the school committee's power to set wages
and conditions of employment through the process
of collective bargaining. In addition, the provision
was reasonable since days in excess of 170 repre-
sented unused sick and personal leave, and would
be limited to 10 days a year. Thus, the provision
had the effect of rewarding lengthy and continuing
service by teachers and discouraging frivolous use
of such leave.

With regard to the funding, the appellate court
did not find it necessary that there be a specific
appropriation for this payment. The lack of such
an allocation, the court said, would have no bear-
ing on the committee's power to order the amount
due paid so long as the payment did not cause the
committee to exceed its total appropriation. The
opinion of the trial court was reversed and the
matter remanded to determine whether there were
at the end of June 19 69 sufficient unexpended
funds in the total school appropriation for 1969 to
make the payments required by the amendment to
the contract.

Mississippi

United Slates v. Tunica County School District
323 F.Supp. 1 019
United States District Court, N.D. Mississippi,
Delta Division, July 16, 1970.

(See page 90.)

New York

Board of Education of Central School District
No. 2, Town of Oyster Bay v. Nyquist
319 N.Y.S.2d 661
Supreme Court of New York, Appellate Division,
Third Department, April 5, 1971.

(Sec Teacher's Day in Court: Review of 1969,
p. 16.)

The board of education appealed from the de-
cision of the trial court upholding a decision of the
commissioner of education that a nurse-teacher
was entitled to back pay for six years. The teacher
had been paid for 15 years according to a salary
schedule for nurse-teachers. The amount she re-
ceived was above the statutory minimum but sub-
stantially less than the district paid classroom
teachers. From time to time, the teacher had asked
the board to classify nurse-teachers as teachers and
to pay them accordingly. A few months prior to
her retirement the teacher appealed to the com-
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missioner, seeking back pay for the 15 years. Find-
ing no reasonable basis for the difference in classifi-
cation, the commissioner ordered back pay for six
years.

The appellate court said that unless the deci-
sion of the commissioner on an educational matter
is arbitrary or unreasonable, it will not be dis-
turbed by the courts. The court ruled that the
question of whether the local school board acted
unreasonably in placing a certified teacher in a
nonteaching classification was a policy matter in
which the commissioner could substitute his judg-
ment for that of the local board. Therefore, there
was no basis for the court to disturb the determina-
tion of the commissioner that there should be no
salary distinction between nurse-teachers and regu-
lar teachers. However, with regard to directing the
payment of the back salary, the appellate court
found that the commissioner had exceeded his
authority. The appellate court could not sec where
the teacher had any legal right to back salary at the
time she commenced her action. Since the com-
missioner had not yet filed an answer in this
action, however, the holding was limited to the
petition as existing at the time of appeal.

The judgment of the lower court was reversed
and the case remanded to the lower court for
further proceedings.

Board of Education of Union Free School
District No. 3 v. Nyquist
317 N.Y.S.2d 212
Supreme Court of New York, Special Term,
Albany County, December 21, 1970.

The board of education of Union Free School
District No. 3 of Hempstead brought an action
against the state commissioner of education, seek-
ing to annul his determination that teachers were
part of a summer school program and had to be
paid in accord with the summer school salary
schedule, and that the local board could not avoid
this rule by having made a collateral contract with
the teachers.

The court held that the proceedings before the
commissioner involved an educational administra-
tive policy in which the commissioner had the pre-
rogative to substitute his judgment for that of the
local board. The petition of the school board was
dismissed.

Board of Education, Union Free School District
No. 18 v. Boken
316 N.Y.S.2d 286
Supreme Court of New York, Special Term,
Nassau County, Part 1, December 9, 1970.
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The board of education brought suit against a
former teacher to recover the amount of salary
paid to her while on sabbatical leave. The teacher
had not returned to the school district following
completion of the leave as she had agreed to do.

The teacher had been granted leave for the
1967-68 school year during which time she was
paid one-half her regular salary. Prior to the end of
the leave she requested an additional year without
pay to complete her studies; this was granted. At
that time the school district reminded the teacher
that she must return to the school district for at
least two years beginning September 1969. In April
1969, the teacher sent a letter of resignation. She
was again informed that she was not free to resign
unless she was prepared to pay back the amount
that she had been paid while on leave.

The teacher argued that she had not signed any
agreement to return to the district. She further
argued that the moneys paid her during sabbatical
leave were in fact additional compensation for
seven years of prior service to the district. It was
the opinion of the court that there was no valid
defense to the school board's suit in view of the
board rules adopted pursuant to statute which
made the return to the district a condition of the
payment of salary during a sabbatical leave. Ac-
ceptance of the salary by the teacher while on
leave was acceptance of the condition imposed.
The court held that since the teacher did not re-
turn to the district, she must refund the money.
Further, her offer to return to the district after this
action was commenced was not sufficient com-
pliance with the rules.

Goldin v. Board of Education of the City of
New York
324 N.Y.S.2d 823
Supreme Court of New York, Special Term,
Kings County, Part I, September 27, 1971.

A regularly licensed teacher of common
branch subjects appealed from the school board's
denial of her application for a second salary differ-
ential. She claimed that she was entitled to the
increased salary by virtue of a normal school
degree and 45 hours of additional credit as pro-
vided for in the negotiated contract. The school
board contended that the section of the contract
applicable to the teacher required 60 hours of
credit beyond the degree, not the 45 that she
asserted was necessary.

It appeared that this issue had previously been
arbitrated by the board and the teachers union;
this resulted in the sustaining of the board's posi-
tion. A clause in the contract between the parties
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stated that the board would apply to all substan-
tially similar situations the decision of an arbitrator
sustaining a grievance and that the union would
not bring or continue or represent an employee in
any grievance substantially similar to a grievance
denied by the decision of an arbitrator.

The teacher, a member of the teachers union,
claimed that she was not bound by the arbitrator's
decision of 1964, and that such decision was not
confirmed by the court within one year of its deliv-
ery and could not now be confirmed or enforced
and now had no legal effect.

The court ruled that the interpretation given
the contract by the board was binding and in
accord with the provisions contained in the con-
tract. Furthermore, since the teacher sought the
benefits of the contract, she was likewise bound by
all its terms which inure to her benefit as well as to
the benefit. of all the members of the teachers
union. The court found the action of the board
was proper and dismissed the petition of the teach-
er.

Schwartz v. North Salem Board of Education
318 N.Y.S.2d 774
Supreme Court of New York, Westchester County,
January 18, 1971.

(Sec page 108.)

Sife v. Board of Education of the City of New
York
317 N.Y.S.2d 557
Supreme Court of New York, Special Term,
Kings County, Part I, November 17, 1970.

(Sec page 45.)

Walsh v. Nyquist
325 N.Y.S.2d 1 03
Supreme Court of New York, Appellate Division,
Third Department, October 21, 1971.

(See page 46.)

Wilson v. Board of Education, Union Free School
District No. 23, Town of Oyster Bay
319 N.Y.S.2d 7 21
Supreme Court of New York, Special Tcrm,
Nassau County, Part I, December 10, 1970.

(See page 109.)



CONTRACTS

Arkansas

Corbin v. Special School District of Fort Smith
465 S.W.2d 342
Supreme Court of Arkansas, April 5, 1971.

In January 1970, the Fort Smith board of di-
rectors adopted a resolution stating that the
spouses of the superintendent, assistant superin-
tendent, and the director of finance and business
affairs would not be employed by the school dis-
trict in any capacity. As a result of this resolution
the wife o f the superintendent was advised that she
would not be re-employed as a teacher for the
1970.71 school year. The teacher brought suit con-
tending that the regulation was void and that she
was still employed by the school district. She
sought a judgment for salary allegedly due her and
for reinstatement. The trial court denied relief and
the teacher appealed.

The first question on appeal concerned the
state administrative procedures act. The teacher
alleged that the resolution was not adopted in
accordance with this legislation. The parties agreed
that the act applied only to state agencies but dif-
fered as to whether a school district was a state
agency. The court held that a school district was a
political subdivision and not a state agency within
the meaning of the act.

The next contention on appeal was that the
school-board resolution was attempting to set the
qualifications of teachers and that the legislature
had not delegated this power to school districts.
The court disagreed with the teacher's interpreta-
tion of the resolution, noting that it had nothing to
do with the teacher's qualifications. Rather, it in-
volved the district board's discretion in the em-
ployment of teachers as authorized by law. Having
concluded that the board had the authority to
adopt the resolution, the court then considered
whether the resolution was arbitrary or unreason-
able. The court could not say from the record that
the resolution was arbitrary or unreasonable for
there was no evidence from the record that the
board abused its discretion. The court held that the
trial court was correct in not interfering with that
discretion.

The teacher's final point was that a school
board may not dismiss a teacher arbitrarily. The
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court reviewed the continuing contract law and
found that the teacher had been notified in ac-
cordance with that law that her contract would not
be renewed. The court was of the opinion that the
rights of the teacher were governed by her contract
and by the continuing contract law and not on "an
expectancy of continued employment" while her
husband was superintendent of the school district.
The judgment of the trial court was affirmed.

Hampton School District No. 1 of
Calhoun County v. Phillips
470 S.IV.2d 934
Supreme Court of Arkansas, October 4, 1971.

A discharged superintendent brought suit
against the school district, claiming that his dis-
charge was in violation of his contract. Suit was
brought in equity to obtain a reformation of the
contract on grounds of mutual mistake and to re-
cover damages for wrongful discharge. The court
ruled in favor of the former superintendent, and
the school district appealed, charging lack of juris-
diction of equity court and that, in any event, the
superintendent was not entitled to damages.

It appeared that it was the practice of the
parties to execute two-year contracts effective July
1. Toward the end of the first year of the contract
the parties always made a new two-year contract,
usually containing a raise in salary. Consequently,
each new two-year contract superseded the second
half of the previous contract. On July 1, 1969, the
parties executed a new contract containing a salary
raise. However, by mistake the superintendent's
secretary used a one-year form in making out the
contract rather than the two-year form the parties
intended to use; also, she failed to include a pro-
vision concerning the house furnished the superin-
tendent by the school district. In February 1970,
the superintendent noticed the mistakes in the con-
tract and attempted to execute a corrected con-
tract to file with the county treasurer. This at-
tempt was abortive, however, since he used the
facsimile signature of a school-board president who
went out of office before the corrected agreement
was filed with the county treasurer. In April 1970,
the school board took the position that the con-

ofwit.)
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tract was effective for only one year and, there-
fore, the superintendent's employment would be
terminated on June 30, 1970. Suit was then
brought.

The appellate court found no merit in the
school district's contention that equity court did
riot have jurisdiction, saying that reformation of
Written instruments for mutual mistake is a matter
within the exclusive jurisdiction of equity. The
second argument of the school district, that the
superintendent had only a one-year contract, was
also rejected by the appellate court. The evidence
clearly showed that it was the practice of the
parties to issue two-year contracts and there was
no proof that the school board meant to change its
practice. The superintendent and his secretary
testified, without contradiction, that the one-year
limitation was a mistake on the part or the secre-
tary. That the secretary or even the superintendent
himself acted for the school district in affixing the
facsimile signatures did not mean that it was im-
possible for both parties to be mistaken in so
signing an agreement that did not express their
true intent.

The appellate court held that the trial court
was correct in reforming the contract. Since a re-
formed contract is retroactive, the superintendent
had a valid contract at his discharge and was en-
titled to recover damages. The appellate court held,
however, that the superintendent was not entitled
to recover for loss of travel expenses for the year
that he was not employed by the board since he
did not travel for the district during that time.

Mitchell v. Alma School District No. 30
332 F.Supp. 473
United States District Court, W.D. Arkansas,
Fort Smith Division, October 4, 1971.

An elementary-school teacher brought a civil
rights action against the school district, charging
that his contract was not renewed because of his
efforts to form a classroom teachers association.
The school board alleged that the reason for non-
renewal was "his persistent failure to observe
announced administrative policies regarding disci-
pline of students."

The teacher's version of the facts was that the
school system employees voted under a change in
the Arkansas Education Association constitution
to become a part of the all-inclusive county-wide
unit with provision for a separate classroom teach-
ers organization. He alleged that he was not rehired
because of his activities in attempting to form this
separate organization to which the superintendent
was opposed.

The school-board version was that although
the teacher had been employed by the system for
10 years and was considered a good and effective
teacher, he was unable to follow directives con-
cerning the administering of corporal punishment
to students. The board alleged that the teacher was
aware of its announced policy that the child should
be counseled first, and that if paddling was neces-
sary, it should not be administered without an
adult witness present. In spite of these announce-
ments the school officials continued to get com-
plaints that the teacher ;Administered paddling out-
side the presence of adult witnesses.

The court noted that while the teacher testi-
fied to virtual ignorance of this policy, he had
acknowledged to his principal that he heard it
announced at a faculty meeting and that he turned
in reports as required showing when corporal
punishment was administered, and some of these
reports indicated the presence of adult witnesses.
The court found that the teacher had a clear
knowledge of the policy. The court also found con-
clusive evidence that the teacher had appeared
before the board at a meeting in which it was to
consider the recommendations of the superin-
tendent that the teacher's contract not be renewed,
that all discussion at that meeting related to his
problems of classroom discipline, and that his
activities in the teachers association were never
mentioned. The court concluded that the teacher
had failed to show that his contract was not re-
newed because of his association activities.
Further, the board considered only the teacher's
failure to follow the announced discipline policy in
its decision not to renew his contract. Finding no
abuse of discretion on the part of the school board,
the court dismissed the petition of the teacher.

California

Lucas v. Board of Trustees of Armijo Joint
High School District
96 Cal.Rptr. 431
Court of Appeal of California, First District,
Division 3, July 28, 1971.

The former superintendent of a high school
district brought suit to compel his reinstatement.
The trial court denied relief, and the superin-
tendent appealed.

The superintendent had been employed for a
four-year term beginning July 1, 1963. State law
provides that a superintendent is automatically re-
employed for a term of similar length unless
notified in writing to the contrary at least six
months prior to the end of his term. During its
regular meeting on September 19, 1966, the board



went into executive session and voted not to re-
employ the superintendent. The superintendent
was informed of this action and asked whether he
wanted it made a matter of public record. He
replied that he wished the matter to remain private
until he consulted his attorney. At the regular
November meeting, the board reconsidered its
action, again in executive session, and voted once
more not to re-employ the superintendent. Again
the superintendent requested that public notice be
withheld until he consulted his attorney. In
December 1966, the superintendent was given
written notice that he would not be rehired, and in
March 1967, the board amended its formal minutes
of the September and November meetings to show
that the superintendent was not being rehired.

The court found substantial evidence to
support the finding that the board had voted in
September not to rehire the superintendent. The
court also found no merit in the superintendent's
contention that the September and November
actions were invalid because they occurred in
executive session rather than in an open meeting.
State law permits the board to consider personnel
matters in executive session, and this, the court
ruled, includes acting on such matters in executive
session. Likewise rejected by the court was the
contention that the termination should have been
included on a published agenda. The court felt that
this would negate. the purpose of the statute per-
mitting personnel matters to be considered in
executive session.

The final finding of the appellate court was
that the superintendent was estopped from arguing
that the amended minutes were invalid for these
reasons. The superintendent was secretary of the
board and charged with taking the minutes or
causing them to be taken. He was informed that
renewal of his contract would be considered, yet
he did not ask anyone else to keep the minutes.
Moreover, he was informed of what action the
board had taken at the end of the executive ses-
sion, yet he did not indicate this action in the
formal minutes and in fact requested that the
matter not be made public.

The judgment of the trial court was affirmed.

Idaho

Heine v. School District No. 271
481 P.2d 316
Supreme Court of Idaho, February 24, 1971.

A teacher appealed from the trial court judg-
ment dismissing his claim of damages for wrongful
discharge on grounds of insufficient evidence. The
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teacher alleged (a) that he was wrongfully dis-
charged by the school district in 1963, (b) that the
state department of public instruction wrongfully
refused to certify him as an elementary- school
teacher, and (c) that all of the defendants con-
spired against him and defrauded him of his right
to be employed. Besides the school district the
defendants included the state of Idaho and the
state superintendent of public instruction, the local
and state education associations, and the National
Education Association.

The trial court dismissed the case against the
state, the state board of education, and the state
superintendent since service was never effectively
completed upon them. Upon the conclusion of the
teacher's case, the complaint was dismissed as to
the three education associations. The second claim
of the teacher was dismissed on the ground that
the state board of education was the only adminis-
trative board authorized to issue a certificate, that
it was not a party to the lawsuit, and thus the
claim could not be decided. The third claim, that
of the conspiracy to prevent the teacher's employ-
ment, was dismissed for a lack of evidence.

With regard to the first claim, that of wrongful
discharge, the trial court had found that the teach-
er's employment was conditioned on three things:
taking additional history courses, registering a valid
certificate with the local school board, and signing
a written contract to teach. Finding that only the
first requirement had been complied with, the trial
court upheld the discharge.

On appeal the teacher claimed that the find-
ings of the trial court were not supported by sub-
stantial evidence. From the evidence in the record
the appellate court found that the teacher was
offered a teaching position, but that he never
signed the written contract and never presented a
valid certificate. However, he did teach from
September 1963 until Christmas vacation, .after
which he failed to return to his duties. On review
of the record, the appellate court concluded that
there was substantial support for the findings of
the trial court that there was no evidence to
support the conspiracy theory and that service had
never been properly made on the state defendants.
Accordingly, the decision of the trial court against
the teacher was affirmed.

Iowa

McGuffin v. Willow Community School District
182 N.W.2d 165
Supreme Court of Iowa, December 15, 1970.

(Sec page 35.)
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Kansas

Endicott v. Van Pet ten
330 F.Supp. 878
United States District Court, D. Kansas,
August 12, 1971.

(See page 64.)

Missouri

Williams v. Longtown School District No. 71
of Perry County
468 S.W.2d 673
St. Louis Court of Appeals, Missouri,
May 25, 1971.

An elementary-school teacher appealed from
the trial court decision in favor of the board of
education on her breach of contract suit. The
teacher had been employed for the 1967-68 school
year to teach grades 5 through 8. On December 11,
1967, the three members of the school board
accompanied by the superintendent met her after
school. What happened was in sharp dispute, but
the next day a substitute teacher was in the class-
room. For the next four days the teacher returned
to school prepared to teach, but the substitute
teacher was always there. There were no minutes
of the December 11 meeting of the board, but the
minutes of the December 21 meeting stated that it
was decided to dismiss the teacher because she was
unable to perform her obligations as a teacher.

The following day a letter was sent to the
teacher, accepting her oral resignation. On Decem-
ber 28, the teacher, through her attorney, denied
that she had resigned. The return letter from the
board of education again referred to the teacher's
oral resignation, stating that the teacher had said,
"If you are going to withhold my pay, I quit right
now. Get yourself another teacher." The case was
tried on the question of whether the teacher re-
signed or was fired.

Testimony at the trial indicated that the teach-
er was not permitted to teach after December 11,
and referred to the minutes stating that she was
dismissed. The only evidence which purported to
show that the teacher resigned were the letters
from the school board to the teacher.

Under state law the board of education could
have withheld the teacher's salary only after writ-
ten notice to the teacher. No such notice was given
to the teacher. Thus, the members of the board
had no right to threaten to withhold the teacher's
salary. And even if the teacher did say that she
would quit, the appellate court said, under the

circumstances this statement did not amount to a
resignation.

The court concluded that the overwhelming
weight of the evidence demonstrated that the
board dismissed the teacher in clear violation of
state law. The decision of the trial court was re-
versed with directions that the teacher be awarded
the damages caused by the board's breach of her
contract.

Oregon

George v. School District No. 8R
of Umatilla County
490 P.2d 1009
Court of Appeals of Oregon, Department 2,
November 11, 1971.

The school district appealed from the trial
court decision, holding that a teacher's contract
had been breached and that the teacher was en-
titled to reinstatement and damages. The teacher,
employed by the system since 1962, had been
given a three-year contract ending in 1971 at a
salary of $11,300. Broken down, this consisted of
a base salary of $9,300 and $2,000 for coaching.
After two unsuccessful seasons, during which the
football team won only two games, the teacher was
relieved of his position as coach. At first nothing
was said about whether this action would affect his
salary, but when the notification for the 1969-70
salary was sent out in the spring, it did not include
the $2,000. At this point two years of the teacher's
three-year contract remained. The teacher modi-
fied the notification form by inserting the $2,000,
and the school district then refused to accept it,
treating it as a refusal to teach and declared the
position vacant. Suit was then brought.

The teacher asserted that the contract was
indivisible at an annual salary of $11,300. While he
agreed that the school district could relieve him of
his coaching duties, he insisted that the board
could not, by changing his duties, lower his salary
during the contract term. The board argued that
the contract was divisible, one a three-year con-
tract to teach, the other, a one-year contract to
coach football. The appellate court looked at the
custom and usage in the school district and at
other cases that had arisen, and concluded that the
trial court was correct in upholding the teacher.
There was nothing in the contract to suggest that
the parties intended that the teacher not have a
single three-year contract covering teaching and
coaching. The testimony also failed to establish
that it was customary for the school board to
change extra-duty assignments during a contract



term without the consent of the teacher when such
change resulted in a lower salary. Since the appel-
late court held the contract indivisible, it followed
that the school board had breached the contract by
reducing the teacher's salary.

With this conclusion, the question then be-
came what damages were proper. The trial court
had ordered the teacher reinstated for the balance
of the contract term and ordered the school dis-
trict to pay damages for the one year that he was
not employed by the district. In first considering
the reinstatement issue, the appellate court noted
that two statutes applied, depending on the size of
the district. In large districts the fair dismissal law
was applicable. In districts the size of the one here,
the teacher was entitled to a three-year contract at
the end of the probationary period during which
he could not be dismissed except for statutory
cause. Reinstatement was specifically mentioned as
the remedy for a wrongfully discharged teacher in
a fair dismissal district, but the statute applicable
in this instance provided that for a breach of con-
tract the teacher had his "ordinary legal remedies."
From this the appellate court concluded that rein-
statement was not available in this instance. In-
stead the teacher would be entitled to monetary
damages.

The final problem concerned the amount of
damages awarded by the trial court. During the
1969-70 school year the teacher served as a substi-
tute teacher in another school district. That district
had offered him a contract at a salary of $13,000
which he had refused to accept. His reasons for
refusing were that since he was suing for reinstate-
ment, he was of the opinion that he must remain
available to perform his contract with the defen-
dant district. The board conceded this as a justifi-
able reason for rejecting the offer, for this would
have been a waiver of the teacher's demand for
reinstatement, but argued that if the teacher was
not entitled to reinstatement, the damages should
be related to what he could have earned under that
offer. Although the appellate court ultimately held
that the teacher was not entitled to reinstatement,
it said that the issue of reinstatement was a close
and difficult one. Therefore, the appellate court
could not say that the course of action chosen by
the teacher was unreasonable. Accordingly, he
would be entitled to the difference between what
he would have earned had he not been discharged
and what he did earn as a substitute.

The portions of the trial court decision holding
that the school district had breached the teacher's
contract and ordering money damages were af-
firmed. That portion directing reinstatement was
reversed.
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Texas

Cummins v. Board of Trustees of the Eaves
Independent School District
468 S.W. 2d 913
Court of Civil Appeals of Texas, Austin,
June 9, 1971.

A high-school English teacher sued the school
district for specific performance of her contract or
for damages for breach of contract or deprivation
of constitutional rights. At the trial the school dis-
trict argued that the teacher had not exhausted her
administrative remedies of appeal to the state edu-
cation authorities. The trial court agreed and up-
held the school district. The teacher appealed.

The teacher's contract contained a clause
specifying that notice of nonrenewal for the
1970-71 school year would be furnished by April
1, 1970, and if notice was not given by that date,
the school board should be deemed to have elected
to employ the teacher for the next school year.
Despite this language, the school board voted on
April 30, 1970, not to renew the contract and
notified the teacher of this action on May 4, 1970.
The contract also provided that upon written re-
quest the teacher would be entitled to a hearing at
which the reasons for the action would be given.
The teacher requested a hearing which was held on
June 15. At the hearing the school board refused
to go into the question of whether notice of non-
renewal had been timely, and limited the hearing
to its reasons for the action. Following the hearing,
the board voted to reaffirm its previous action not
to renew the contract.

At issue before the appellate court was
whether the teacher was entitled to bring this
action without exhausting her administrative
appeal remedies. The appellate court observed that
the contract was substantially identical to the
statute pertaining to probationary contracts. While
the statute is not mandatory and must be adopted
by each individual school district, the court found
no evidence that the school district had not
adopted the code. Having chosen to employ the
teacher under a probationary contract which faith-
fully tracks the terms of the statute, the school
board was bound thereby. The appellate court con=
chided that the school board had not complied
with the terms of the contract that were clear and
unambiguous, and, therefore, there was no issue of
fact involved and no requirement of exhausting
administrative remedies if any were available to the
teacher. The court construed the provision in the
statute that the board decision is final and non-
appealable as prohibiting only appeals to state



administrative authorities and as not denying
independent suits for breach of contract or depri-
vation of constitutional rights. Otherwise, the pro-
vision would be unconstitutional, and the same
could be said for similar provisions in the contract,
for without recourse to the courts, the teacher
would be without a remedy.

Having concluded that the case should be re-
versed'and remanded for a trial on the merits, the
court commented on the school-board claim of
sovereign immunity. That immunity, the court
said, applied to actions in tort. This was a contract
action, and, therefore, the school board could be
sued.



TENURE

Tenure Teachers

THE CASES comprising this section fall into two categories, those in which
the teacher has tenure, and those in which the presence or absence of tenure
is at issue.

Alabama

Mills v. Birmingham Board of education
449 F.2d 902
United States Court of Appeals, Fifth Circuit,
September 17, 1971; rehearing and rehearing
En Banc denied, November 8, 1971.

(See page 83.)

Arkansas

Downs v. Conway School District
328 F.Supp 338
United States District Court, E.D. Arkansas,
June 23, 1971.

A discharged elementary-school teacher sued
the school district, alleging that her constitutional
rights had been violated and seeking declaratory.'
and injunctive relief and damages.

The court found as fact that the teacher had
over 25 years' experience in Arkansas public
schools and had been employed by this school sys-
tem since December 1966. During the 1967-68
school year, a water fountain in the teacher's
second-grade class broke. Some weeks later when it
had still not been repaired at a time when the tem-
porary water supply (a plastic bucket with cups)
she had provided was exhausted and needed refill-
ing, the teacher, during art class asked her pupils to
draw pictures of the other pupils and express in the
picture how each one felt. Some of the pupils drew
pictures of other pupils lying down asking for
water and of wilted flowers. The teacher showed
some of these drawings to the principal but did not
disseminate them further. Some pictures did come
into the hands of the superintendent of mainte-
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nance, but the superintendent of schools was not
aware of them until October 1969.

During the entire period of the teacher's em-
ployment in the district there was an open incin-
erator in the school yard. The teacher had com-
plained to the principal numerous times about the
smoke and ashes that were seeping into her class-
room and causing physical discomfort to her and
the children in her class. Complaints were also
made to the superintendent, and the teacher and
her husband offered to pay the cost of trash re-
moval; this was declined by the superintendent.
The incinerator also constituted an attractive nui-
sance to the children, and overflowing debris was a
hazard on the playground. Unknown to the teach-
er, mothers of pupils also complained to the super-
intendent. In April 1970, the teacher again com-
plained about the incinerator and was told by the
superintendent that she was the only teacher to
complain. Feeling that she may have been wrong in
her protests, the teacher wrote notes to the other
teachers in the school, asking whether the incin-
erator was objectionable to them. One teacher did
not reply and when reminded once or twice, com-
plained to the superintendent about this teacher.

As to the other facts in the case, in January
1970, during class instruction on the nutritional
value of foods, after noting that raw carrots were
more nutritious than cooked carrots, one pupil
asked if she might write a letter to the superin-
tendent of the school lunch program, asking that
raw carrots be served at times instead of cooked
carrots. Since the children's workbook instructed
them in writing this type of letter and because it
was the child's own idea, the teacher allowed the
letter to be written and signed it at the request of
the pupils. When the matter came to the attention
of the superintendent, he charged the teacher with
going over his head and violating school policies,
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and for the first time told the teacher that he knew
of the drawings made when the water cooler was
broken. The teacher told him that she had no in-
tention of going over his head and that she did not
feel that she had violated school policies.

Although the teacher's principal had recom-
mended her for contract renewal, her contract was
not renewed. The reasons given were (a) insubordi-
nation, (b) lack of cooperation with the adminis-
tration, and (c) teaching second-graders to protest.
The court found no evidence to support any of the
charges and found as fact that the superintendent
demanded blind obedience to any directive,
whether illegal, unconstitutional, arbitrary, or ca-
pricious, and that he gave and interpreted school
policies in such a manner as to deny teachers and
pupils their constitutional rights. The court noted
that there was a school policy barring the circula-
tion of petitions without the approval of the super-
intendent. The intention of this policy was to pre-
vent classroom disruption. This policy was inter-
preted by the superintendent to mean all corre-
spondence, petitions, and requests unless they had
his blessing prior to circulation. The court said that
this amounted to total censorship. The superin-
tendent had determined that the teacher violated
this policy by allowing the letter requesting raw
carrots to be written and showing the children's
cartoons to the principal. The court found both
these activities to be completely reasonable and in
keeping with the prescribed curriculum.

The third charge against the teacher, writing to
the other teachers concerning the incinerator, was
the principal complaint of the superintendent. The
court found that it was the position of the superin-
tendent that the teacher could either live with the
incinerator or resign. Either alternative, the court
said, would violate the teacher's moral, if not legal,
duty to protect the health and welfare of her
pupils. In her effort to have the hazard eliminated,
the teacher at all times worked through channels in
accordance with school policy. The court said that
when "a School Board acts, as it did here, to punish
a teacher who seeks to protect the health and
safety of herself and her pupils, the resulting intim-
idation can only cause a severe chilling, if not
freezing, effect on the free discussion of more con-
troversial subjects."

The court found it unnecessary to discuss
whether the teacher had been given sufficient pro-
cedural due process in light of its holding that sub-
stantively the action taken by the school district
was unconstitutional. The court ordered the teach-
er reinstated to her position and compensated for
her lost wages for the 1970-71 school year, as well
as full court costs and attorney's fees.
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California

Blodgett v. Board of Trustees, Tamalpais Union
High School District
97 Cal.Rptr. 406
Court of Appeal of California, First District,
Division 2, September 2'2, 1971.

A high-school physical education teacher
sought a writ of mandate directing the school dis-
trict to re-employ her. The lower court denied the
writ and the teacher appealed. The parties agreed
that the sole reason for the nonrenewal of her con-
tract was the recommendation of the principal that
her overweight condition rendered her unfit for
service.

The teacher had served as a substitute in the
district prior to being appointed to a full-time posi-
tion for the 1966-67 school year. The school prin-
cipal and the department chairman had taken her
weight into consideration when recommending her
appointment. The teacher was evaluated twice dur-
ing her initial year of employment and received
highly favorable reports. No mention was made of
her weight. Later the principal did discuss the
matter with her, and she agreed to sec a doctor. At
the time she was notified that she would not be
re-employed, she was under a doctor's care and was
beginning to lose weight. The notification of non-
renewal stated that her physical condition rendered
her unfit to instruct. Specifically it stated that the
teacher was unable to serve as a model of health
and vigor to the girls in her class and that she was
restricted in her ability to perform or teach aspects
of the physical education program. A hearing of-
ficer made findings to this effect which the board
adopted. It was conceded that there is no require-
ment that physical education teachers be able to
demonstrate any particular course, and it was also
admitted that the teacher was able to control her
classes. Much evidence was introduced, including
testimony from parents of girls in her classes as to
the teacher's effectiveness and rapport with her
students. The teacher's doctor testified that with
the aid of medication she was taking she would
continue to be able to diet successfully,

The court noted that by statute discharge of
the teacher could be for cause only and that the
cause must relate solely to the welfare of the
schools and the students. On a review of the evi-
dence, the court said that while the teacher was
overweight, it had not been shown that this signifi-
cantly impaired her ability to demonstrate various
sports. The court noted that the record was replete
with testimony to the effect that physical educa-
tion teachers need not excel at demonstration to
perform their instructional duties competently and



well. There was evidence that student demonstra-
tors arc equally or more effective and that other
teachers at the high school did little or no dem-
onstrating.

As to the complaint relating to the teacher's
image as a model of health and vigor and testimony
that some of the students had laughed at the teach-
er because of her weight, the court said that the
relevance of this as bearing on the teacher's effec-
tiveness was never shown. The court also found it
noteworthy that the teacher weighed less at the
time she was told her contract would not be re-
newed than she did when the second favorable
evaluation was made by the principal.

The instant case, the court said, involves a
situation where a physical condition unrelated to
fitness to teach was used as a pretext for refusing
to rehire the teacher. In conclusion the court
quoted from a New York case with similar facts,
that "obesity, standing alone, is not reasonably and
rationally related to the ability to teach or to main-
tain discipline." The judgment of the trial court
was reversed and the writ directing the school dis-
trict to re-employ the teacher was issued.

Board of Trustees of the Compton Junior
College District v. Stubblefield
94 Cal.Rptr. 318
Court of Appeal of California, Second District,
Division 2, April 20, 1971.

On March 4, 1969, a tenured junior-college
teacher was suspended and notified of the board's
intention to dismiss him after 30 days. The charge
was immoral conduct and evident unfitness to
teach. The teacher demanded a hearing, which the
board held. Subsequently, pursuant to law the
board filed a complaint in the superior court re-
questing that the court inquire into whether or not
the charges made against the teacher were true, and
if so, whether or not the charges constituted suffi-
cient grounds for dismissal. The trial court found
that the charges were true and that they consti-
tuted sufficient grounds for dismissal. The teacher
appealed from this judgment.

The principal contention on appeal was that
the charges did not constitute sufficient ground for
dismissal. Although there was some conflict in the
evidence, the trial court had found that a deputy
sheriff had spotted the teacher's car parked on an
unlighted side street, and thinking it abandoned,
went to investigate. The teacher was in the car with
a female student, both in a state of undress. After
the deputy identified himself, the teacher shouted
at the deputy, started the car, and accelerated
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rapidly, knocking the deputy down and causing
him minor injuries. The teacher then drove away at
a high speed. The deputy pursued the teacher at
high rates of speed until the student persuaded the
teacher to stop the car.

In considering whether the trial court's con-
clusion that the conduct of the teacher was suffi-
cient grounds for dismissal, the appellate court said
that at a minimum, responsible conduct on the
part of a teacher, even at the college level, excludes
meretricious relationships with his students and
verbal and physical assaults on duly constituted
authorities in front of his students. The teacher
cited Morrison v. State Board of Education, con-
tending that this case prohibited his discharge be-
cause the evidence against him concerned only his
conduct and did not expressly show how that con-
duct rendered him unfit to teach. In Morrison the
court had held that a teacher's certificate could not
be revoked on the basis of a single noncriminal
private act of a homosexual nature committed
three years previously with a consenting adult,
without a showing that he was unfit to teach. The
teacher in the instant case argued that he had not
been proven unfit to teach and, therefore, could
not be dismissed under the doctrine enunciated in
Morrison. The court disagreed, noting that the
cases were distinguishable on their facts. The court
found substantial differences between the cases in
terms of lapse of time between the conduct and
the discharge, the locales where the conduct oc-
curred, and the status of the parties involved.

The appellate court said the clear import of
Morrison was that a teacher may be discharged or
have his certificate revoked on evidence that either
his conduct indicates a potential for misconduct
with a student or that his conduct has gained suffi-
cient notoriety to impair his on-campus relation-
ships. While in this case the court found no direct
evidence of notoriety, the court did say that "the
very fact that a police officer, in the course of his
official duties, easily discovered Idle teacher] and
his companion, demonstrates the tenuous security
from public attention provided by the front seat of
[the teacher's] automobile." Finally, the court
said, "unfitness to teach" in terms of an indication
that the teacher was "more likely than the average
adult male to engage in any untoward conduct
with a student" could be inferred from the con-
duct itself.

The appellate court concluded that the find-
ings of the trial court were amply supported by the
evidence. Further, the appellate court made the
specific finding that the conduct of the teacher
constituted immoral conduct which .indicated un-
fitness to teach. The judgment was affirmed.
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Colorado

Draper v. School District No. 1, City and
County of Denver
486 P.2d 1048
Supreme Court of Colorado, In Department,
June 28, 1971.

An elementary-school principal who was re-
assigned as a classroom teacher at a lower salary
brought suit against the school district to reinstate
her as a principal with commensurate pay. Prior to
the trial, the teacher sought to join additional
defendants and to file an amended complaint. The
trial court refused to allow this procedure and
granted the motion of the school district for sum-
mary judgment. The teacher appealed.

The first argument on appeal was that it was
error for the trial court not to allow the additional
parties to be added, specifically the Denver Class-
room Teacher's Association (DCTA) which the
teacher alleged had played a large part in her
demotion. The appellate court disagreed with the
teacher's contention and noted that the case
against the district involved only questions of law
on interpretation of the teacher tenure law. while
the case against DCTA involved factual questions.
As such, the joining of additional defendants was
not necessary to a resolution of the case against the
district and permission for joinder was within the
discretion of the trial court.

The next argument of the teacher was that the
tenure law had been violated since she was trans-
ferred without a hearing. The appellate court dis-
agreed, since under the statute a hearing is neces-
sary when tenure teachers are dismissed from their
positions as teachers, and a school board may
transfer a teacher to another position without a
change in salary "except that a teacher who has
been occupying a position of an executive or ad-
ministrative nature, may, if deemed unsatisfactory
in such a position be returned to regular classroom
teaching at the regular salary figure to which he
would have been entitled had he not occupied the
administrative or executive position." The appel-
late court pointed out that the statute does not
provide tenure in an administrative position, and
that the teacher had tenure only as a teacher and
not as a principal. Further, there was no statutory
provision for notice and hearing when a teacher is
returned from an administrative position to a
teaching position. Therefore, the school district
had the authority to transfer the teacher in this
case without a hearing. The decision of the trial
court in favor of the school district was affirmed.

4

School District No. Fifty of Adams County v.
IVitthaus
490 P.2d 315
Colorado Court of Appeals, Div. II, August 24,
1971; rehearing denied September 28, 1971.

The school district appealed from the decision
of the trial court directing it to reinstate a high-
school teacher who had been dismissed. Her prin-
cipal had recommended the dismissal, and on
March 28, 1967, the board decided to entertain the
charges and sent a letter to the teacher informing
her of this fact. As provided by statute, she re-
quested a review panel to hold hearings on the
charges. In May 1967, the hearing was held before
a three-member panel which filed a report with the
board recommending the teacher's dismissal. The
board agreed with the report and terminated the
teacher's employment. The teacher appealed to the
district court. After a trial held in court in June
1969, the court ordered that the teacher be rein-
stated. This appeal by the school board followed.

Under state law, once the hearing panel is
established, evidence proving the charges must be
presented, and the teacher must be given an oppor-
tunity to rebut and offer evidence on her own
behalf. At the conclusion of such hearing, the law
provides that the panel "shall report its findings
and conclusions to the members of the board or
committee. The board or committee shall then
make decision with regard to the recommendations
of the panel." In this instance, although an exten-
sive hearing was held before the panel, its report
consisted of cursory remarks affirming dismissal by
two of the three panel members. Based on these
statements, the school board terminated the teach-
er's employment.

The appellate court held that it was not within
the authority of the panel to terminate the teach-
er's employment. Rather, its sole function was to
review the evidence presented, make findings and
conclusions, and report the same to the board. The
board is then to make an independent evaluation
of the proper course of action to take, either con-
curring with or rejecting the panel's recommenda-
tions. In this instance, the court found it apparent
from the record that no independent judgment by
the school board was exercised. The cursory report
of the panel, the court said, merely stated a conclu-
sion that the employment should be terminated
without setting forth facts, evidence, and findings
used to reach that conclusion. Because the board
had failed to comply with the proper procedural
steps in terminating the teacher, the appellate
court ruled that the board action was a nullity.
Therefore, it affirmed the trial court decision and



directed that the teacher be reinstated as of the
date of the attempted termination.

Florida

Beckwith v. Board of Public Instruction of
Dade County
247 So.2d 508
District Court of Appeal of Florida,
Third District, April 27, 1971; rehearing denied
May 26, 1971.

A teacher brought a class action for a declara-
tory judgment on behalf of himself and of all other
teachers who claimed similar rights, that he was
entitled to a continuing contract for the 1967-68
school year. The trial court ruled that he was not
entitled to a continuing contract and the teacher
appealed.

Prior to July 1, 1967, state law required that
for a teacher to be eligible for a continuing con-
tract he must have graduated from a four-year col-
lege, completed a three-year probationary period,
have been reappointed for the fourth year, and
have received a passing score on the National
Teachers Examination (NTE). The law was amend-
ed in 1967 to delete the NTE requirement. As of
July 1, 1967, the teacher in this case had com-
pleted all of the requirements except the NTE
score. He claimed that as of the effective date of
the amendment, July 1, 1967, lie was automati-
cally entitled to a continuing contract. The board,
however, claimed that to receive a continuing con-
tract for the 1967-68 school year, all of the re-
quirements had to be met by June 30, 1967, and
since the examination was still required as of that
date and the teacher had not passed it, he was not
entitled to .a continuing contract for 1967-68.

The question on appeal was whether the inter-
pretation of the statute made by the administrative
authority and adopted by the trial court was clear-
ly erroneous. Sustaining the decision below, the
appellate court held that the interpretation
adopted was supported by the language in the stat-
ute. Therefore, the teacher was not entitled to a
continuing contract for 1967-68. However, since as
of July 1, 1967, the teacher had completed all of
the requirements for continuing contract status, he
was entitled to that contract as of July 1, 1968.

Board of Public Instruction of Dixie County
v. Locke
243 So.2d 6
District Court of Appeal of Florida, First
District, December 29, 1970.
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The board of public instruction appealed from
an adverse decision directing it to pay to a teacher
salary for a portion of the 1968-69 school year.
The teacher had taught in the school system from
1957-58 through the 1959-60 school year. He
accepted a contract for the 1960 -61, school year
but limited to about January 7, 1961, when he was
to assume the duties of the office of superin-
tendent. On that contract the word teacher had
been stricken out and elementary principal substi-
tuted. The trial court determined that there was no
right to a continuing contract as principal but a
continuing contract as a teacher did exist. In Janu-
ary 1969, when his successor took office as super-
intendent, the teacher sought to be re-employed by
the school district. There were no principalship
positions vacant, and the teacher vacancy was one
for which the teacher was not certified. State law
provides that service as superintendent shall be
construed as continuous teaching service in the
public schools.

The trial court held that the teacher had a
valid continuing teacher contract and that the
school board was in error in not employing him as
a teacher even though in a position for which he
was not certified, because the board had done so
for other teachers when certified teachers were
unavailable. The trial court held that under such
circumstances the teacher was entitled to payment
of his salary from January 7, 1969, to the end of
the 1968-69 school year in accordance with his
contract of continuing employment as a teacher,
his certificate, and the district salary schedule. The
appellate court agreed with the conclusions of the
trial court and affirmed the opinion.

Evans v. Polk County School Board
249 So.2d 725
District Court of Appeal of Florida, Second
District, July 2, 1971.

A teacher suspended on grounds of willful
neglect of duty and incompetency sought a decla-
ratory judgment that she was entitled to have the
hearing officer rule on matters of law as to the
charges against her. The trial court entered an
adverse judgment and the teacher appealed.

The trial court had held that the teacher had
been "informed with reasonable certainty of the
nature and accusation against her and has had rea-
sonable opportunity to defend against attempted
proof of such charges, and there is no proof before
this Court that would show that the proceedings to
date before the defendant Board and before the
Hearing Examiner have not been conducted in a
fair and impartial manner, free from any suspicion
of prejudice, unfairness, fraud or oppression."

33 .......
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The appellate court believed that the trial
court committed no error in this ruling. Accord-
ingly, the judgment was affirmed.

Ford v. Bay County School Board
246 So.2d 119
District Court of Appeal of Florida, First
District, December 3, 1970.

A teacher sought review of the decision of the
county board of education discharging her and the
decision of the state board of education affirming
the school-board action. The teacher had been em-
ployed, in the district for about 19 years. On week-
ends she was accustomed to driving to another city
to help her mother operate a liquor store which
had been in the family for years. On September 30,
1967, agents of the state beverage department
came into the store and claimed to have found a
lottery ticket and various other gambling para-
phernalia. The teacher was placed under arrest and
charged with the possession of a lottery ticket.

On October 6, 1967, the county assistant
superintendent of schools sent a letter to the teach-
er informing her that he had been notified by the
beverage department of the charges against her and
that she was suspended from her teaching position
until such time as the school board could take
action on her case. On October 11, 1967, the
school board confirmed the teacher's suspension,
pending the disposition of the charges against her.
Ultimately on December 16, 1968, the criminal
case against the teacher was dismissed for lack of
evidence on the request of the beverage depart-
ment.

On May 5, 1969, the teacher wrote to the
school superintendent requesting a speedy hearing
of the charges, if any, pending against her. The
superinttndent replied on June 4, 1971, stating the
charges against her and setting the hearing for June
26, at which time she would be given an oppor-
tunity to present any evidence on the charges. At
the hearing the teacher presented witnesses and
testimony on her own behalf. However, on August
26, the board voted to sustain the charges on
which the teacher was originally suspended and to
dismiss the teacher. The state board of education
affirmed this action.

On appeal, the teacher contended that she was
denied due process of law by the failure of the
board to serve written notice of the time and place
of the hearing as required by statute and that the
proceedings of the board at the hearing were not
completely impartial since the school-board attor-
ney also served as the prosecutor. With respect to
the lack of notice the court noted that a hearing on
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a suspension is required only if the teacher so re-
quests. In this case the teacher's request was made
over a year and a half after her suspension and the
board promptly replied with written notice of the
charges and notice of the hearing. The board fully
complied with the terms. of the statute, the court
said, and the teacher could not complain of her
own lack of diligence in requesting a hearing.

Concerning the second contention of the
teacher, that the attorney for the board acted as
prosecutor, the court pointed out that he did not
proffer legal advice during the hearing nor was he
present when the board reached its final judgment.
Nor did the teacher at the hearing raise any objec-
tion to the procedure. An examination of the
record led the court to conclude that the pro-
ceedings were conducted in a fair and impartial
manner.

The last contention of the teacher was that she
was discharged without the local school board
making specific findings of fact based upon the
evidence adduced at the hearing which sustained
the charges against her. The court agreed with this
argument, since under previous Florida cases, "[a]
final order of a county school board terminating a
teacher's contract of employment which is
couched in such general language as to amount to
nothing more than a verdict of 'guilty as charged' is
insufficient.!' The Administrative Procedure Act
and due process of law, the court said, dictate that
the agency's final action be reduced to writing and
contain findings of fact based upon the evidence
brought out at the hearing. For this failure, the
action of the board was reversed and the case re-
manded to the board for the entry of an appro-
priate final order setting forth the findings of fact
found from the evidence adduced at the hearing.

Ford v. Bay County Board of Education
253 So.2d 728
District Court of Appeal of Florida, First
District, October 28, 1971.

(Sec case immediately above.)

Following remand to the school board, the
board found that the teacher did own and/or
operate the liquor store, that she was in possession
of illegal gambling paraphernalia, and that she was
engaged in an illegal gambling operation contrary
to state law. The teacher again sought court review,
charging that the board's findings were not sup-
ported by substantial evidence.

After giving careful consideration to the
record, the court concluded that there was com-
petent, substantial evidence to support the findings



and action of the school board, and no abuse of
authority on the part of the board was shown. The
decision dismissing. the teacher was accordingly af-
firmed.

Smith v. Board of Public Instruction of Pinellas
County, Florida
438 F.2d 1209
United States Court of Appeals, Fifth Circuit,
March 2, 1971. Certiorari denied, 92 S.Ct. 61,
October 12, 1971.

Because of decreasing attendance and rising
costs, the Skyway campus of St. Petersburg Junior
College was closed in 1967, and its activities were
merged into the other two campuses in the system.
Nineteen of the 31 black teachers and four of the
eight white teachers at Skyway were reassigned to
the remaining schools. Seven of the 12 black teach-
ers not immediately reassigned brought suit al-
leging that they were not re-employed because of
their race and contrary to the state teacher tenure
laws. Subsequently six of the seven were offered
and/or accepted re-employment within the county
school system.

The trial court held that the evaluation pro-
cedure followed for the selection of teachers to be
transferred to available positions on the other two
campuses "was honestly and fairly conducted by
qualified professionals acting in a professional way,
who were not motivated or influenced by racial
considerations. The procedures comport with con-
stitutional standards and the law."

The teachers appealed, contending that the
trial court had not e;:ercised its jurisdiction to
determine if the Florida teacher tenure laws were
violated. The applicable tenure laws provided for
criteria to be used when a reduction in force was
necessary. The appellate court held that the trial
court had applied the plain words and clear intent
of the tenure statutes, and that its findings were
abundantly supported by the record. Accordingly,
the decision was affirmed.

The Supreme Court of the United States
denied a writ of certiorari for a review of this deci-
sion.

Iowa

AlcCuffin v. Willow Community School District
182 N.W.2 d 165
Supreme Court of Iowa,
December 15, 1970.

A discharged teacher appealed from the lower
court grant of summary judgment in favor of the
board of education. The teacher brought suit in
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June 1969, alleging a breach of contract by the
board by dismissal without notice and a hearing as
provided by law.

The teacher was employed for the 1968 -69
school year under a contract providing for duties as
elementary and secondary art teacher, boys' wres-
tling coach, and extracurricular duties as assigned
by the administration. Under state law, teaching
contracts continue automatically unless modified
or terminated by mutual consent or unless the
teacher is terminated for cause after notice and a
hearing. On March 10, 1969, the teacher was given
a contract for the 1969 -70 school year at an in-
creased salary. Subsequently, on April 21, 1969,
the teacher received a letter from the superin-
tendent informing him that the superintendent
considered his attitude toward the rules of the
school district to be insubordination and that he
felt that this was grounds for dismissal under state
law.

Three days later at a special meeting of the
school board the attitude of the teacher was dis-
cussed, and two motions were passed. The first
offered to pay to the teacher the balance of his
1968 -69 contract and to end his tenure as an art
teacher on April 25, 1969, if he would resign his
1 9 69-70 contract. The second resolution provided
that if the teacher did not accept this offer, he
would be notified, according to law, of a meeting
to be held relative to the accusations against him.

A conference was then held between the teach-
er and the president of the school board at which
the teacher was asked to resign in exchange for a
lump-sum payment with no duties to perform to
the end of the school year. The teacher refused and
reported to school the next day prepared to teach.
He was told by the superintendent that his art
classes were cancelled for that day. The teacher
alleged that he was prevented from teaching after
April 25, 1969. However, no claim was made that
such action was at the direction of the school
board. Subsequently the teacher was sent a notice
of termination setting forth August 1, 1969, as the
date for a hearing. The teacher did not appear and
was dismissed for cause by the board.

The present suit involved an alleged anticipa-
tory breach of contract with the teacher con-
tending that he was discharged on April 25, 1969,
by theaction of the superintendent in telling him
that his classes were cancelled. On the other hand,
the school district alleged that the teacher was not
discharged until after the board hearing on August
1, 1969, that no action was taken prior to that
time although discharge was contemplated, that
the teacher received his regular paychecks for the
balance of the school year, that the teacher was
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not officially relieved of his duties prior to the
hearing, and that at the time this action was begun,
the teacher had not been discharged.

The appellate court agreed with the trial court
that the teacher had not been discharged prior to
August 1, 1969, and that his failure to pursue his
administrative remedies by appealing his dismissal
on that date was fatal to his court suit.

Pointing out that state law governs a teacher's
contract of employment, the court said it could
find no method of discharge other than that speci-
fied in the law, namely, by majority vote of the
board. Therefore, it must be assumed that a dis-
missal other than by school-board action was inef-
fective. The action of the superintendent in can-
celling the teacher's classes could not be effective
to dismiss that teacher, and the teacher knew or
should have been aware of this when he was given
copies of the board action stating that before his
duties were officially terminated, he would be
given notice and a hearing according to law. The
teacher's contract also provided for duties other
than as an art teacher so that even if the superin-
tendent had relieved him of his art classes, he was
still subject to assignment elsewhere.

The court concluded that the teacher's con-
tract was not anticipatorily breached by the school
district, that his lawsuit was premature and by
bringing it the teacher could not avoid the effect of
a later dismissal under state law, since the teacher
did not appear at the August 1, 1969, hearing or
pursue his administrative remedy of appeal of the
decision reached by the board at the hearing. The
trial court correctly granted the motion of the
school board for summary judgment, and that deci-
sion was affirmed.

Louisiana

Cornist v. Richland Parish School Board
448 F.2d 594
United States Court of Appeals, Fifth Circuit,
September 17, 1971.

A black tenured public-school teacher brought
a federal civil rights action alleging that her termi-
nation was racially motivated. The district court
found that the teacher, who had been with the
school system for about 27 years, was terminated
for reasons other than desegregation and she
should have exhausted her state administrative
remedies prior to bringing the federal court suit.
Therefore, the court held that it did not have juris-
diction and dismissed the suit. The teacher ap-
pealed.

Prior to her discharge the teacher had received
a letter from the school superintendent stating that
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she was doing an "excellent job" and asking that
she continue to teach in the 1970-71 school year.
The problem resulting in the teacher's discharge
was that she had received material from the U.S.
Department of Health, Education, and Welfare en-
titled Integration and Desegregation containing a
phonograph record explaining how to approach
problems resulting from desegregation. She played
the record for her class, using the bulletin to
supplement the record. The following day the
record was seized by a school official, Two days
later she was summoned to the superintendent's
office and reprimanded, and was told that she
should be severely punished for playing the record;
further if it were discovered that she ordered the
record from m H.E.W., she would be fired. Shortly
thereafter the teacher was ordered off campus.
Subsequently, she was told the board had voted to
terminate her contract and that she was entitled to
a hearing. A short time later she received a notice
that the charges were withdrawn and that she was
to resume her teaching duties. However, six days
later she was notified that she was suspended and
that a hearing would be conducted. Following the
hearing, the board voted to terminate the teacher's
services.

The state teacher tenure statute which pro-
vides for a hearing also provides in part that a
teacher may be dismissed for "advocating or in any
manner performingany act toward bringing about
integration of the races within the public school
system." The statute additionally provides that a
teacher found guilty after a hearing may petition a
state court for a review of that action.

The only issue before the appellate court was
whether the teacher was required to exhaust her
state remedies prior to bringing this action. The
appellate court found the law well settled to the
contrary and ruled that the teadvr's complaint
"clearly states a cause of action peculiarly lending
itself to the invocation of federal jurisdiction,"
considering that this case is not one which involves
the untangling of state law before the federal case
could proceed. Under the circumstances, the fed-
eral district court should have exercised jurisdic-
tion. Therefore, its decision was reversed, and the
case was remanded for a hearing on the merits.

Pardue v. Livingston Parish School Board
251 So.2d 833
Court of Appeal of Louisiana, First Circuit,
August 6, 1971; rehearing denied
September 14, 1971.

A guidance counselor appealed from the lower
court decision dismissing her suit. After having



been a guidance counselor since the fall of 1966,
she was reassigned as an English teacher for the
1970-7 1 school year. She charged that this was a
demotion in violation of the state teacher tenure
law.

Although the salaries for the two positions are
the same, to serve as a guidance counselor, one
must have a teacher's certificate, three years' teach-
ing experience, a master's degree, and 15 hours of
instruction in guidance counseling. To serve as an
English teacher requires only a certificate in that
field. There was no complaint about the teacher's
performance. The reassignment was solely because
of a federal court order mandating faculty integra-
tion in the school district.

The teacher maintained that she was illegally
demoted, while the school board argued that there
was no difference between the two positions, and
therefore, no demotion. Under provisions of the
tenure law, to demote a teacher the board would
have to have valid cause expressed in writing for a
probationary teacher and written and signed
charges and a hearing in the case of a tenured
teacher. Since none of the statutory requirements
was fulfilled, the court found it unnecessary to
determine if the teacher was tenured or not.

While a transfer to a position of the same sal-
ary and status would not be a demotion and would
be permissible, in this instance the court found
that the status of the two positions was not the
same. It was evident to the appellate court that
since the minimum educational requirements of
the position as guidance counselor were higher
than those for a teacher, a guidance counselor must
enjoy higher professional standing even though the
salaries of the two positions are the same. The
court held that the transfer was a demotion to a
position of lesser professional standing attempted
without compliance with the tenure law. There-
fore, the court reversed the decision of the trial
court and enjoined the school board from trans-
ferring the teacher.

Maine

Beattie v. Roberts
436 F.2d 747
United States Court of Appeals, First Circuit,
January 6,1971.

A discharged tenure teacher appealed from
decision of the district court granting summary
judgment in favor of the Windham school system.
The teacher had been employed by the system for
five years when the school committee voted not to
renew his contract. The teacher requested and was

37

granted a list of reasons for the nonrenewal and a
hearing before the school committee. At the hear-
ing both parties were represented by counsel;
witnesses were present, and a stenographer record-
ed the proceedings. The teacher's counsel raised
several procedural objections because the hearing
was not public, because the witnesses were sequest-
ered, and because he was denied permission to

cross-examine committee members. The committee
refused to sustain these objections. The teacher
then refused to participate further in the pro-
ceedings.

The teacher then brought suit under the fed-
eral civil rights act, alleging a denial of due process.
The district court held that the teacher had been
afforded due process and that he had failed to
exhaust his administrative remedies prior to bring-
ing suit. The teacher appealed from this decision.

While ordinarily persons bringing suit under
the civil rights act are required to exhaust their
administrative remedies first, the defense of failure
to do so could not be asserted by the school offi-
cials if they had short-circuited the teacher's statu-
tory procedural rights. In this instance the teacher
asserted that his procedural rights had been vio
lated in two ways. First, the teacher read the ap-
plicable statute to require that the superintendent
notify the teacher prior to the time that he recom-
mended dismissal to the school committee. The ap-
pellate court found no basis in the statute for the
teacher's interpretation. The court observed that
the statute plainly required that the teacher be
given notice "that his contract is not going to be
renewed," not notice that the superintendent has
recommended nonrenewal. The language of the
statute, the court said, contemplates action by the
entire committee before the teacher is notified.

The second procedural error alleged by the
teacher was that he was not given an adequate
statement of the reasons for nonrenewal, as requir-
ed by the statute. He protested that the list of
reasons came from the committee's attorney and
not from the committee. The court found that the
teacher was clearly put on notice of the charges
against him. In view of the manner in which the
hearing before the committee was conducted, in-
cluding a stenographic record, the court could see
no justification for the teacher's refusal to follow
the proceedings through to the end.

Alternatively, the teacher claimed that the pro-
cedure was constitutionally objectionable because
the hearing was not held before a neutral decision-
maker. This argument was presented for the first
time on appeal. The appellate court said that not-
withstanding the obvious inappropriateness of con-
sidering an issue neither pleaded nor argued in the
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district court, it might on rare occasion consider
the issue if the facts clearly pointed to a depriva-
tion of constitutional rights. However, the appel-
late court did not find this to be the case here.
State law did not require a neutral decision-maker,
and the court was unwilling to impose this require-
ment on the state or municipalities because, in its
words, "we would be engrafting into educational
administration an appellate layer of enormous
complexity, and might well exceed the boundaries
of our judicial authority and trespass into legisla-
tive territory."

Furthermore, the appellate court said that the
teacher's "dual failures to exhaust his administra-
tive remedies and to present the issue to the dis-
trict court have foreclosed any analysis of the
workings of the present Maine procedures, an ex-
ploration we would deem essential to any sensible
balancing of the interests of tenured teachers and
school committees." The decision of the district
court in favor of the school committee was af-
firmed.

Dunham v. Crosby
435 F.2d 1177
United States Court of Appeals, First Circuit,
December 18, 1970.

A high-school teacher brought a civil rights
action against the superintendent and the members
of the board of directors of Maine School Adminis-
trative District Number 34. The teacher alleged
that his employment was terminated during the
school year for reasons and by a procedure that
violated his constitutional rights. The district court
dismissed the claim and the teacher appealed.

The teacher's employment required a certifi-
cate which he did not hold because lie lacked the
requisite educational credits. However, in a pre-
vious year he had held a conditional certificate that
permitted him to teach. Renewal of this certificate
was conditioned on obtaining an affidavit from the
superintendent. The teacher had signed a contract
for the 1969-70 school year and Was teaching
ninth-grade English, but without his certificate
because the necessary affidavit had not been signed
by the superintendent, apparently due to an over-
sight.

For the first two months of the school year
the teacher was employed without the conditional
certificate. On October 28, he composed an 'assign-
ment sheet listing several themes of Romeo and
Juliet for oral and written discussion. The daughter
of a school-board member was in his class, and she
showed the assignment sheet to her father who
took it to a school board meeting that night. The

board asked the superintendent to investigate. The
next day the teacher was called out of his class by
the superintendent and was told that he could
leave quietly or make a fuss. The teacher was then
fired and paid off. This dismissal was accomplished
by the superintendent making it clear to the teach-
er that he would not sign the affidavit needed for
the teaching certificate. When the teacher pro-
tested the decision of the superintendent during
the interview and asked what the school board
thought of the sheet, the superintendent told him
that a hearing before the school board would do
him no good. The teacher requested no hearing.
The lower court had found that the failure to sign
the affidavit was because of the assignment sheet.

The district court had ruled that there was no
evidence that the members of the school board had
conspired to deprive the teacher of his constitu-
tional rights. The teacher argued that the board's
authorization of the superintendent to investigate
the assignment sheet and its subsequent approval
of a contract for the person hired to replace him
constituted a ratification of the superintendent's
action, implicating the board members in the con-
spiracy. The district court found the facts to be
otherwise. This finding was upheld.

On appeal the teacher added another twist to
his ratification theory. He claimed that the fact
that the school board chose to defend the lawsuit
by denying that he was legally employed and by
counterclaiming for salary paid to him, constituted
a ratification of the superintendent's failure to sign
the affidavit; therefore, the board members were
liable to him. As to this claim the court said it was
doubtful that the civil rights act was applicable for
vicarious liability. Furthermore, the teacher pro-
duced no evidence that the board had control over
the decision of the superintendent not to sign the
affidavit. Therefore, the appellate court affirmed
the district court's dismissal of the action against
the members of the board of education.

The appellate court, however, found quite a
different case against the superintendent. In the
lower court the superintendent had argued that the
teacher was not fired, but rather that he was never
legally hired and, therefore, he had no procedural
rights to exhaust. The district court, however,
impliedly rejected this theory and ruled that the
teacher had failed to exhaust his administrative
remedies. The superintendent then claimed on
appeal that procedures were available to the teach-
er under state law which he did not exhaust.

Under suite law, the dismissal procedures are
self-starting. A teacher need not request a hearing;
he can be discharged only after notice and a hear-
ing. None of these procedures was complied with



by the defendants. The appellate court said that
the superintendent could not argue that the teach-
er failed to request a hearing when he was auto-
matically entitled to one without making a request.
Nor could the superintendent rely on the teacher's
failure to exhaust his administrative remedies when
he took steps to deny the teacher access to the
procedure. For it was the superintendent who dis-
missed the teacher by not signing the affidavit
instead of bringing the case to a hearing be fore the
school board as required by law, and who actively
discouraged the teacher from seeking a hearing by
telling him that a hearing would do him no good.

Accordingly, the appellate court reversed the
decision of the district court and remanded the
case to that court for proceedings against the
superintendent alone.

The counterclaim by the board against the
teacher to recover the salary paid was dismissed by
the lower federal court without prejudice so that
the matter could be resolved in state court. The
teacher argued on appeal that the claim should
have been dismissed with prejudice. The appellate
court declined to reverse the district court disposi-
tion of the counterclaim but remanded the case for
further consideration in light of the reinstatement
of the complaint against the superintendent.

Michigan

Dodge v. Board of Education of the School
District of the City of Saginaw
183 N.W.2d 793
Supreme Court of Michigan,
March 1, 1971.

(See Teacher's Day in Court: Review of 1969, p.
26.)

An elementary-school principal was relieved of
her duties and offered an option of employment at
the same pay either as a reading improvement
coordinator or as a classroom teacher. She ac-
cep:ed the latter position with objection, and then
brwAght suit maintaining that she had tenure as a
principal and, therefore, had been improperly
demoted. The trial court denied relief and the prin-
cipal appealed.

The appellate court pointed out that the ex-
plicit statutory language provided that if the cm-

.. ployment contract of a tenure teacher in the
capacity o f principal provides that the teacher will
not have tenure as a principal, the teacher will have
tenure as a classroom teacher only. Further, the
statute also provided "that the .failure of the board
to so provide in the contract shall be deemed to
constitute the employment of the teacher on con-
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tinning contract in such capacity [principal] " and
subject to the provisions of the tenure act.

In this instance the word "tenure" was stricken
from the standard printed form contract. The
school board argued that this was the equivalent of
the statutorily required provision that the teacher
would not have tenure as a principal. The appellate
court disagreed and held that the contract must
make provision for no tenure in order to avoid it.
While the court was of the opinion that the school
board did not intend to grant the plaintiff tenure
in the capacity of principal, the board did not avail
itself of the only means available under the statute
to avoid it. Therefore, the lower court decision was
reversed, and the principal was ordered restored to
her position as elementary-school principal and to
the salary difference between the two positions as
of February 1967.

Munro v. Elk Rapids Schools
189 N.W.2d 224
Supreme Court of Michigan,
August 2 7 , 1971.

(See Teacher's Day in Court: Review of 1970, p.
39, Review of 1969, p. 27.)

In this case the Michigan E tpreme Court had
previously affirmed two lower court decisions
against the teacher. This appearance involved a re-
hearing of the case.

After completing the two-year probationary
period and being rated satisfactory, the teacher was
not rehired. He argued that, having satisfactorily
completed the probationary period, he was entitled
to tenure. The school board's contention was that
two separate acts were required, satisfactory com-
pletion of the probationary period and appoint-
ment to tenure.

On rehearing, the court adopted what had
been the minority opinion in the original hearing
that two separate acts were not required and that
once the teacher had satisfactorily completed the
probationary period he was entitled to tenure.
That opinion was not saying that the board lacked
discretion to retain or not to retain a probationary
teacher. "The probationary period is just thata
period of proof." Rather, the opinion was saying
"that the intent of the entire act [tenure act] was
to eliminate capricious and arbitrary employment
practices of local school boards. This includes the
probationary as well as the tenure period of em-
ployment." ( 178 N.W. 2d 450 (19 7 0)).

In adopting this minority opinion, the Mich-
igan Supreme Court ruled that unless the board
notified a probationary teacher in writing that his
work was unsatisfactory, upon completion of the
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probationary period he was entitled to tenure
status with all of its specified rights and privileges.

Runzph v. Wayne Community School District
188 N.W.2d 71
Court of Appeals of Michigan, Division 1,
March 24, 1971; rehearing denied May 11, 1971.

A tenure teacher was granted sabbatical leave
for one school year at half salary for the purpose
of foreign travel and research. As a condition of
that leave he was required to file an interim report
with the school superintendent at the mid-point of
the leave. This he failed to do and his salary was
suspended. Upon his return to the United States
the teacher met with the school officials. At this
meeting he was informed that he would not be
offered a contract until his legal status was deter-
mined. Shortly thereafter he was informed that a
contract would not be issued to him for the next
school year because of the board's belief that he
had breached his sabbatical leave agreement. The
teacher requested and received a hearing before the
board xvhich then upheld the decision not to offer
him another contract. On appeal to the state ten-
ure commission and the trial court, the action of
the board was affirmed. This appeal followed.

The only issue on appeal was whether the
teacher's employment was terminated in accor-
dance with the state tenure law. The discharge of a
tenure teacher requires notice, a written statement
of the charges, and a hearing. The board admitted
that none of the procedural safeguards was follow-
ed, except the hearing, but maintained that be-
cause the teacher breached the leave agreement, he
was not entitled to these protections. The board
relied on a statute which provided that a tenure
teacher who discontinued his services except by
mutual consent without giving 60 days' notice
prior to September 1 of the ensuing school year
loses his rights to continuing tenure. The trial court
had interpreted this to mean that the teacher, by
breaching the leave agreement, had lost his rights
to continuing tenure, including the procedural safe-
guards for dismissal of a tenure teacher.

The appellate court did not accept this inter-
pretation of the statute. In its view, the section
relied on by the board was intended to prevent
teachers from leaving school districts immediately
prior to the beginning of school time, thus leaving
the school board without sufficient teachers or
time to replace them. The interpretation given this
section of the tenure law by the state tenure com-
mission and the trial court was, in the opinion of
the appellate court, inconsistent with the legislative
intent. The rights lost were those acquired by
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teachers on continuing tenure, and those rights are
lost only if the teacher resigns without giving 60
days' notice.

The appellate court said that discharge of a
tenure teacher can be accomplished only by strict
compliance with the procedural safeguards pro-
vided by the tenure law. The appellate court held
that the dismissal of the teacher in this case was
procedurally defective because of noncompliance
with the law. Therefore, the court reversed the de-
cisions of the state tenure commission and trial
court that the teacher forfeited his rights under the
tenure law.

New Hampshire

McDonough v. Kelly
329 F.Supp. 144
United States District Court, D. New Hampshire,
July 28, 1971.

A dismissed Manchester teacher brought suit
against the 'superintendent of schools and the indi-
vidual members of the board of education, charg-
ing that his dismissal did not meet the constitu-
tional requirements of the due process and was
therefore invalid.

The teacher had taught mainly in junior high
school and was also active in local politics. During
the 1968 -69 school year the teacher was unhappy
with his assignment. He did not return his contract
for the 1969.70 year which was sent out in May
1969, asserting that he had never received it. Also,
he had stated to his principal that he was "going to
look for something else." During the summer of
1969 much correspondence took place between
the teacher and the superintendent, but it re-

mained unclear as to whether the teacher would
return in September. However, in September the
teacher was offered another assignment at an ele-
mentary school. He thought that this was to be a
temporary assignment until a position was available
at the junior high-school level. The superintendent
intended that it be a permanent assignment.
Another 1969 contract was sent to the teacher; he
did not return it, again asserting that he never re-
ceived it. Difficulties persisted with regard to the
assignment, and meetings were held and letters ex
changed, with the teacher apparently wishing to be
dismissed so that he could receive a hearing before
the school board. Ultimately, the teacher was
notified of dismissal, and a hearing was held with
13 of the 15 members of the board present. The
rules of the school board require an affirmative
vote of the majority of the entire board for dis-
missal, There was not a clear majority of the board



voting for dismissal, and another meeting was held.
At the second meeting one or the members who
was not at the first meeting cast the deciding vote
for dismissal.

The first question before the court was
whether the teacher was entitled to a hearing at all.
The school board maintained that he was not since
he had no contract for the 1969-70 school year.
The court said that this overlooked the fact that
the superintendent assumed that his position was
permanent, and that regardless of his con tract
status the teacher had been hired for the 1969-70
school year. Additionally, state law grants tenure
rights to a teacher who has taught for three or
more years. Since this teacher had done so, the
court held that the teacher was entitled to a hear-
ing on the question of dismissal.

The next question before the court was wheth-
er the hearing that was held satisfied due process.
The teacher had asserted that the notice was defec-
tive because it failed to inform him of his right to
be present and represented by counsel. The court
did not agree, noting that the teacher was fully
aware of his right to appear as indicated by his
previous correspondence. Also, his political in-

volvement would apprise him of his rights. The
court also found that the teacher had waived his
right to have counsel present. As to the hearing
itself, the court found that it was fair and satisfied
constitutional requirements. The teacher was given
a chance to present his case and cross-examine
witnesses.

What the court did find to be defective was the
procedure followed by the board after the hearing.
The missing member who cast the deciding vote
had not been present at the hearing and had not
heard the teacher's case. He did, however, discuss
the case at length with the superintendent and
other members of the school administration. The
court held this to be a blatant violation of the
teacher's constitutional rights to due process under
the Fourteenth Amendment. "The word hearing
itself means that those sitting in judgment shall be
present to 'hear' the evidence," the court said. Be-
cause of this violation the court niled that the
action of dismissal was null and void.

On the issue of damages the court ruled that
the teacher was not entitled to recover for two
reasons. First, that suit had been brought against
the individual members of the board in federal
court rather than against the board itself in state
court. The other reason for the court's denial of
damages was the conduct of the teacher. The court
said that his whole course of conduct "evinces
clearly that unless he could get a teaching assign-
ment satisfactory to him, he would risk dismissal in
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the hope that the hearing that was required would
result in such an assignment." The teacher was
ordered reinstated as a tenure teacher with his
assignment left to the discretion of the school
administration.

New Mexico

Fort Sumner Municipal School Board v. Parsons
485 P.2d 366
Court of Appeals of New Mexico,
April 23, 1971. Certiorari denied, Supreme
Court of New Mexico, 485 P.2d 357,
May 19, 1971.

The local board decided not to re-employ a
tenure teacher because of a reduction in student
enrollment while retaining two nontenure teachers.
The tenure teacher appealed to the state board
which reversed the action. The local board ap-
pealed.

Facing a decrease in student enrollment and
concomitant decrease in funds, the board deter-
mined that the number of classes offered in certain
subjects should be reduced, principally in the area
in which the tenure teacher was certified to teach.
The basis for the local board's action in dismissing
the tenure teacher while retaining two nontenure
teachers was that the tenure teacher was certified
only to teach English-language arts and social
studies, which both of the nontenure teachers were
eligible to teach. Additionally, one of the nonten-
ure teachers was qualified to teach Spanish and the
other, physical education and athletics. Spanish
was the only foreign language that anyone in the
school district was qualified to teach. To be ac-
credited a school system was required to teach one
foreign language. The only other teacher in the sys-
tem certified to teach Spanish was also the only
teacher certified to teach special education. The
teacher certified to teach physical education was
the only teacher in the school system so certified,
and physical education was required by state law.
Thus, the local board was faced with either failing
to re-employ a tenure teacher or not offering re-
quired subjects.

The state board, joined by the teacher, em-
phasized on appeal the public policy of retaining
experienced teachers through indefinite tenure dur-
ing satisfactory performance. The teacher also
argued that even in the interest of preserving the
curriculum the local board may not retain a non-
tenure teacher while dismissing a teacher with
tenure. The position of the local board was that
the rights and welfare of the schools and the chil-
dren could not be subordinate to the rights of a
tenure teacher.
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It. was the opinion of the court that the answer
to this point did not require that a choice be made
of the allegedly competing public policies. Rather
the question was whether there was substantial
evidence supporting the local-board decision. The
court held that there was substantial evidence since
there was an affirmative showing that there was no
position available to the tenure teacher which she
was qualified to teach. For if she was re-employed,
the program of the school would be seriously af-
fected.

The state board and the 'teacher argued, how-
ever, that the decision of the state board should.be
affirmed because there was substantial evidence to
support its reversal of the local-board decision. The
court disagreed on the basis that state board review
is limited to a finding of whether or not there was
evidence to support the local-board decision. In
this instance the court determined that the state
board had unreasonably held that there was no
substantial evidence to support the local board de-
cision. The decision of the state board was reversed
and that of the local board affirmed.

Lenning v. New Mexico Slate Board of Education
485 P.2d 364
Court of Appeals of New Mexico,
May 7, 1971.

The Roswell Independent School District re-
fused to re-employ a tenure teacher and the state
board affirmed this decision. The teacher then ap-
pealed.

The charges against the teacher, which were
found to be supported by the local board were
incompetency, insubordination, violation of con-
tract, violation of the local-board rule regarding
corporal punishment, and improper and unprofes-
sional conduct.

The teacher contended that she was dismissed
for unsatisfactory performance, and accordingly
she was not afforded the procedural safeguards of
the state board regulations. These regulations pro-
vide that before a tenure teacher may be dismissed
for unsatisfactory performance, three conferences
must be held with the teacher's immediate super-
visor or some other person designated by the
board. A written record of such conferences must
be kept and signed by both parties. Refusal to sign
must be noted on the record.

The first attempt of the principal to meet with
the teacher resulted in the teacher's refusing to sign
the record and returning it stating that she would
not sign until she had a conference with the per-
sonnel director or the superintendent. The second
attempt resulted in the teacher's refusing to meet
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with the principal and telling him "to tell it to her
lawyer." No further conferences were attemPted.

In reaching its decision the court assumed that
the refusal of the local school board to re-employ
the teacher was on grounds of unsatisfactory per-
formance. The question, therefore, was whether
there was a substantial departure from the rule of
requiring prior conferences. In the opinion of the
court there was no substantial departure. Although
the rule requires three conferences, the court
found implicit in the rule the requirement that the
teacher cannot thwart the law or regulation by re-
fusing to confer. In view of the teacher's refusal to
confer, the court said, she cannot now complain of
the failure to give her three conferences.

The teacher also contended that the findings
of the local board were not supported by the evi-
dence. On review of the record, the court con-
cluded that the findings were supported by sub-
stantial evidence in every detail, and upheld the
decision of the state board against the teacher.

McAlister v. New Mexico State Board of
Education
487 P.2d 159
Court of Appeals of New Mexico,
June 11, 1971.

An elementary-school principal was discharged
during his contract term by the Hobbs Municipal
School Board. On appeal, the state board affirmed
the decision of the local board. The principal then
appealed to the court.

The main reasons for the action of the local
board were that a reading program at the princi-
pal's school departed from the self-contained class-
room basis and that this program was conducted
with his knowledge and approval. In permitting
this program the principal did not seek approval
from anyone. There was evidence that the superin-
tendent had told the principal not to depart from
standard procedure without prior approval. How-
ever, the principal maintained that he had the
authority as principal to effect this program and
did not need approval. This program formed the
basis of the charge of insubordination against the
principal.

The principal's first argument on appeal was
that the reading program had been in effect in
prior years and, therefore, could not be a basis for
discharge during his current contract. In this he
relied on a New Mexico case holding that ,`matters
which occurred under a previous contract would
not support cancellation of a subsequent con-
tract." The court held that case inapplicable be-
cause although his departure from the standard



classroom organization had occurred previously, it
did not alter the fact that insubordination had
occurred under the current contract.

The principal also complained that four writ-
ten exhibits presented at the local board hearing
should not have been admissible because they were
hearsay and prejudicial to his interests. All four of
the exhibits had some bearing on the principal's
knowledge that he should obtain higher approval
prior to changing classroom structure. The court
did not find them prejudicial to the intersts of the
principal since none contained evidence of insubor-
dination during the current contract term but each
tended to establish that the current insubordina-
tion was willful.

The principal's third point on appeal was that
certain written statements were presented to the
board by the superintendent in support of his
recommendation that the principal be terminated
and that some of these were later also used at the
local board hearing. This, the principal claimed,
was prejudicial. The court did not find this pre-
judicial since under state law there still must be
evidence substantiating the discharge for cause.

The principal also claimed that he was entitled
to, but did not receive, proper notice pursuant to a
state board of education rule that written notice of
discharge or termination of services for unsatisfac-
tory work performance shall be served at least two
weeks prior to the end of the school year. His
notice of discharge was served in July, sometime
after the close of the school year. The court re-
jected this contention, saying that the two weeks'
notice applies to termination situations, and was
not applicable to the principal's notice of discharge
during the term of his existing contract.

New York

Bailey v. McDougall
320 N.Y.S.2d 271
Supreme Court of New York, Queens County,
December 18, 1970.

Following disruptions and demonstrations at a
junior high school in New York City that closed
the school for two days, some of the teachers did
not return to school but continued to protest out-
side the school. After one week the teachers de-
cided to return to work but prior to this they all
received telegrams from the community superin-
tendent notifying them that they were "tem-
porarily assigned" to duty at another school
pending investigation of their conduct at the junior
high school. Four of the teachers were tenured, the
rest were not.
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The teachers brought an action to force the
superintendent to rescind the transfers and to
allow them to continue their duties at their former
school. The superintendent alleged that the tele-
grams were sent to remove the dissident teachers
from the disorderly scene in front of the school.

The teachers charged that they were trans-
ferred in violation of the education law. The super-
intendent, on the other hand, maintained that they
were "temporarily assigned" and not transferred.
Under the education law providing for the creation
of the community school districts in New York
City, the community superintendent has the power
to transfer teachers without their consent for cer-
tain enumerated reasons, including disciplinary
action, and in the case of tenure teachers, follow-
ing charges and a hearing. The court found that the
temporary assignments for an indefinite time con-
stituted transfers within the meaning of the law
and could not be accomplished except in ac-
cordance with its provisions. The court concluded
that the attempted transfers of the teachers who
had tenure were invalid since they were not as a
result of charges and a hearing at which the teach-
ers were found guilty.

As to the nontenure teachers, the court noted
that under the law it was not necessary that they
be given a hearing on a transfer. Accordingly, the
requested relief was denied as to the teachers with-
out tenure.

Karin v. Board of Education of Central School
District No. 1
317 N.Y.S.2d 465
Supreme Court of New York, Oneida &My,
December 7, 1970.

A teacher brought a proceeding against the
board of education, seeking to set aside its determi-
nation dismissing her from her position. Sometime
in the fall of 1969, the teacher had been served
with written charges by the school district. She was
charged with refusing to accept her assignment,
failing to attend school to perform her duties, and
failing to present any medical evidence as to any
claim of illness or disability. Following a hearing
on these charges, the board dismissed the teacher.
The teacher appealed to the state commissioner of
education who upheld the action of the local
board. An appeal was then taken to the court.

The statute applicable to teacher dismissal pro-
vides that I'pllowing the action of the board of edu-
cation an appeal may be taken to the commissioner
or to the court. If the teacher elects to appeal to
the court, the action of the board shall be deemed
final for the purpose of such proceeding.
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It was the opinion of the court that the deci-
sion of the school board on November 11, 1969,
was a final decision and that the action brought by
the teacher was therefore barred by the statute of
limitations since it was not brought within four
months as required. Additionally, the court found
the teacher's action barred since she had elected
previously to appeal to the commissioner under the
statute to review the school board's determination,
and having exercised this right of election of
remedy, could not later bring a proceeding in the
court. The petition of the teacher was dismissed.

LeTarte v. Board of Education of the Lake
Pleasant Central School District
316 N.Y.S.2d 781
Supreme Court of New York, Hamilton County
December 30, 1970.

A supervising principal sought a review of the
determination of the board of education sus-
pending him without pay from September 8, 1970,
to November 16, 1970.

On September 28, 1970, a total of 22 charges
were preferred against the principal, and he was
suspended without pay pending a hearing on the
charges. Pursuant to state law a hearing was held
before a panel which found cause for action on
three of the charges and no cause for action with
regard to the other 19 charges. The panel recom-
mended 14 days' suspension without pay. Follow-
ing receipt of this report the board of education
determined that there was no cause with regard to
11 charges but that there was cause with regard to
the other 11. The board gave reason for each find-
ing, imposed no penalty on three charges, but
specified disciplinary penalties for the other eight
and suspended the principal without pay for a total
of 69 days.

The principal maintained that the determina-
tion of the board was arbitrary since it imposed a
penalty far in excess of that recommended by the
hearing panel, and that since the board decision
was based on the same evidence reviewed by the
panel, the board should be required to accept the
findings and recommendations of the panel.

Reviewing the state law applicable to charges
against teachers, the court noted that the statute
required that following the receipt of the report of
the hearing panel "the employing board shall deter-
mine the case by a vote of the majority of all the
members of such board and fix the penalty or
punishment, if any." The court held that the find-
ings and recommendations of the hearing panel
referred to in the statute "are simply advisory in
character and not in any way conclusive upon the

employing board." To hold otherwise, the court
continued, would render meaningless the statutory
requirement that the board determine the case and
fix the penalty. Therefore, while the statute
authorizes the hearing panel to make findings and
recommendations, the power "to determine the
case" is vested in the local board. Thus, the issue
before the court was whether the board had acted
arbitrarily.

The court stated that the scope of its review of
school-board acts was limited to a consideration of
whether there was substantial evidence to support
the findings. Further, in reviewing the punishment,
the court could consider only whether the penalty
was so disproportionate to the offense as to be
arbitrary and capricious or an abuse of discretion.
In looking at the record in this case the court
found substantial evidence to support the board's
determination and disciplinary action. However,
the court did feel that the total punishment
imposed was somewhat excessive. The total
penalty was reduced to 50 days' suspension with
reinstatement directed as of October 28, 1970.

Lippold v. Board of Education of the City
of New York
324 N.Y.S.2d 650
Supreme Court of New York, Special Term,
Kings County, Part I, August 18, 1971.

A high-school mathematics teacher asserted
that he had acquired tenure and sought to annul
the action of the board of education in terminating
his services without a hearing. The teacher had
served as a regular substitute teacher for the
1966-67 and 1967-68 school years at the same high
school. He received satisfactory ratings for both
years. For the 1968 -69 school year he received a
regular appointment, again at the same school
under the same principal and again received a satis-
factory rating. Early in the ,1 969-70 school year
the teacher was informed by the board of examin-
ers that his license would be terminated on June
30, 1970, for failure to complete various course
requirements. On June 6, 1970, the school board
told him that because of the termination of his
license his services would also be terminated as of
the same date. The teacher then wrote to the
board, stating that by reason of his substitute ser-
vice he had acquired tenure and his license could
not be revoked without a formal hearing. The
board replied that although he was eligible to claim
his substitute service toward fulfillment of the re-
quired probationary period, the claim must be
made within 30 days of regular appointment, and



since the teacher had not filed for the credit, he
had not acquired tenure.

It is established law in New York that a teach-
er who has served a satisfactory probationary
period and has acquired tenure, cannot be sum-
marily dismissed without a hearing and charges on
the ground that he has failed to meet eligibility
requirements for his position. State law provides
that the probationary period may be from one to
three years to be fixed by the board of education
except that in the case of a teacher who has ren-
dered satisfactory service as a regular substitute for
a period of two years, the probationary period
shall be limited to one year. The board of educa-
tion asserted that for the past 25 years it had re-
quired teachers to specifically apply for this sub-
stitute service credit within 30 days of regular ap-
pointment. The reason given for this requirement
was to put the principal on notice that the teacher
was in the last year of his probationary period so
that there would be adequate time for evaluation.
The board asserted that it would be "an impossible
burden" on it to keep track of which teachers were
eligible for the substitute service credit because
thousands of new teachers were appointed each
year.

The court held that since state law gave the
benefit of the substitute service credit auto-
matically, it was not within the power of the board
to require the teacher to apply for the credit and
to put a time limit on that application. The court
said that the board's administrative difficulties
must be solved in a manner other than clashing
with the plain provisions of the statute, notwith-
standing the fact that the procedure had been
utilized for 25 years. The court also noted that in
this instance the board had not been misled by the
teacher's failure to apply for the credit since he
had taught in the same school under the same prin-
cipal for almost three years when he was rated at
the end of the probationary period.

Accordingly, the court held that the teacher
had satisfactorily completed his probationary
period and had acquired tenure. As a tenure teach-
er, he could not be removed from his position
without charges and a hearing. The relief sought by
the teacher was granted.

Powell v. Board of Higher Education of the
City of New York
325 N.Y.S.2d 14
Supreme Court of New York, Special Term,
New York County, Part I, October 4, 1971.

The former president of Kingsborough Com-
munity College brought suit against the board of
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higher education, seeking reinstatement to his posi-
tion on the grounds that no formal charges were
ever served upon him as required by the board's
bylaws. The board took the position that pro-
cedural and substantive due process did not extend
to the president under circumstances that involved
removal from an administrative position only.

The court said that a close reading of the per-
tinent sections of the bylaws clearly indicated that
members of the instructional staff, of which the
president is concededly a member, may be re-
moved for cause subject to formal charges and a
hearing. Since the bylaws did not attempt to limit
the definition of service or duties to exclude ad-
ministrative services or duties, the court ruled that
the president was entitled to the due process pro-
cedures set out in the bylaws and that the actions
of the board were arbitrary. Accordingly, the re-
quested relief was granted.

Sife v. Board of Education of the City
of New York
317 N.Y.S.2d 557
Supreme Court of New York, Special Term,
Kings County, Part I, November 1 7, 1970.

A tenured high-school teacher in New York
City brought this court proceeding, challenging his
suspension without pay following the filing of
charges for incompetence and inefficiency. He
claimed that under the law he was entitled to re-
ceive full compensation during the period of
suspension.

The statute relied upon by the teacher was the
decentralization law applicable to New York City
schools. The statute provided that teachers under
the jurisdiction of the Community Board would
receive full compensation during a period of sus-
pension. However, the court found that com-
munity boards did not have jurisdiction over senior
high schools, and in such instances the authority
rested with the chancellor who succeeded and re-
tained the powers of the former superintendent of
.schools with respect to high-school teachers, in-
cluding the power to suspend teachers without
pay. Accordingly, the teacher could be suspended
without pay, and his petition was therefore dis-
missed.

Siniapkin v. Nyquist
325 N.Y.S.2d 823
Supreme Court of New York, Special Term,
Albany County, November 15, 1971.

A former school psychologist petitioned the
court for a review of the decision of the state com-
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missioner of education dismissing his appeal from
his discharge. Prior to the 1968-69 school year, the
psychologist had attained tenure in his position
with the Board of Cooperative Educational Ser-
vices (BOCES). During 1968-69, he and another
psychologist without tenure worked full time. At
the end of the year, the psychologist in this pro-
ceeding was notified that his services were being
discontinued because of a curtailment of funds.
According to records for the 1969-70 school year,
two part-time psychologists were employed by
BOCES. In dismissing the appeal the commissioner
decided that since neither of the two part-time
positions constituted a full-time position, the
psychologist had no legal claim because part-time
positions are not covered by the tenure law.

The court noted that the authorities relied
upon by the commissioner held that part-time em-
ployees gain no tenure in their positions regardless
of length of service and, therefore, are not entitled
to appointment by reason of tenure if the position
is converted to full time. However, the court said
that these holdings do not serve the converse
proposition that would permit an already tenured
employee in a full-time position to be replaced by
junior-tenured or nontenured personnel when his
full-time position is converted to part-time. The
court held that "[t] enure once obtained in a full-
time position should prevail in that position even
though the position is converted to part-time.".

Since the full-time and part-time positions of
school psychologist were in the same tenure area,
the court ruled that the psychologist had the right
to claim the protection of the sections of the edu-
cation law which provide that the creation of a
similar position within the same tenure area will
entitle the tenured employee of the position
abolished to the new position or status on a pre-
ferred list for a similar position. The case was
therefore remanded to the commissioner for a
determination concerning whether BOCES acted in
good faith in converting the full-time position of
school psychologist into a part-time position;
whether the positions converted were in fact part-
time; whether the psychologist was offered either
of the converted positions, or placed on a preferred
list with regard thereto; or whether his tenure was
properly credited in relation to those who were
placed in the positions. Should it be determined
that the BOCES acted erroneously, the psycholo-
gist would be entitled to an order appointing him
to the position if it still exists. If there is no posi-
tion, the commissioner must determine if the
psychologist is entitled to damages by way of lost
salary because of the failure to appoint him to one
of the converted positions.

Walsh v. Nyquist
325 N.Y.S.2d 103
Supreme Court of New York, Appellate
Division, Third Department, October 21, 1971.

Following a hearing held pursuant to the
teacher tenure law, the teacher was dismissed by
the Sherburne-Earlville Central School District on
charges of insubordination, inefficiency, and
neglect of duty. The teacher then appealed to the
state commissioner of education who sustained the
findings of the board but took the view that dis-
missal was too severe a penalty and converted the
penalty to suspension without pay from June 3,
1969, to the date of his decision, February 27,
1970.

The teacher then brought suit to annul the
portion of the commissioner's decision relating to
suspension without pay. The trial court dismissed
the suit. On appeal, the teacher argued that since
the charges did not warrant dismissal, the reduc-
tion of the penalty to suspension was arbitrary.
Under New York law, decisions of the commis-
sioner are final unless they can be shown to be
arbitrary. The appellate court held that the action
of the commissioner in reducing the penalty was in
no sense arbitrary.

The decision of the trial court dismissing the
petition of the teacher was affirmed.

Weinbrown v. Board of Education of Union Free
School District No. 15
271 N.E.2d 549
Court of Appeals of New York,
June 9, 1971.

A teacher brought an action against the board
of education, seeking an order directing it to em-
ploy him as a tenured teacher of French. The trial
court dismissed the petition, and the intermediate
appellate court affirmed. The teacher appealed
further.

The teacher was employed on a probationary
basis in September 1965. On April 23, 1968, the
board accepted the recommendation of the super-
intendent and appointed the teacher to tenure. He
was notified that tenure would be effective July 1,
1968, and was also notified of his projected salary
which he accepted in writing. Thereafter, on May
24, 1968, the teacher was notified that the board
had rescinded its previous grant of tenure. No rea-
sons were given.

New York tenure law provides that at the
expiration of the probationary period the superin-
tendent shall make a written report to the board of
education recommending for tenure those persons
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found competent, efficient, and satisfactory. Those
not recommended for tenure must be notified 60
days prior to the end of the period. The question
before the court in this case, whether the tenure
notice was effective and binding, depended on
whether the board had the power to make an ap-
pointment to tenure prior to the end of the teach-
er's probationary period.

In arguing that it did not have the power to
make an appointment prior to the end of the pro-
bationary period, the board cited a 1939 New
York case. The highest appeals cowl said that this
case was decided 13 years prior to the time that
the 60-day notice provision was added, and, there-
fore, its reasoning did not apply. The court held
that the statute did not forbid the offer of an ap-
pointment to tenure prior to the end of the proba-
tionary period and that the teacher's acceptance of
the offer made the tenure appointment effective.
Since the appointment to tenure was complete, it
could not be rescinded by the board. Accordingly,
the decisions of the lower courts were reversed,
and the request of the teacher for an order di-
recting the board to employ him was granted.

Ohio

Crabtree v. Board of Education, IVellston City
School District
270 N.E.2d 668
Court of Appeals of Ohio, Jackson County,
December 28, 1970. Certiorari denied, United
States Supreme Court, June 29, 1972. (41 U.S.
Law Week 3002).

On April 13, 1970, the superintendent recom-
mended at a meeting of the school board that a
teacher not be re-employed. The following day the
teacher was sent notice of this action. At the time
the teacher was employed under a three-year con-
tract, and had he been re-employed, would have
received continuing contract status. The teacher
sought an injunction to force his re-employment.
He charged that since the regular clerk of the board
was not present at the meeting and the board did
not appoint one of its members to serve in his
place as required by law, the minutes taken at the
meeting and the notice sent to him were nullities.
The trial court denied relief and the teacher ap-
pealed.

The appellate court ruled against the teacher.
The court felt that the teacher was attempting to
read something into the law that was not there, for
if the legislature had intended what the teacher
maintained, it would have said that if the regular
clerk was not present and the board failed to ap-
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point a clerk pro tampon', any action taken would
be null. Since this was not what the law said, the
court affirmed the holding of the trial court deny-
ing the injunction requested by the teacher.
NOTE: The Supreme Court of the United States,
denied a writ of certiorari for review of decision.

State ex rel. Gandy v. Board of Education,
Continental Local School District
269 N.E.2d 605
Supreme Court of Ohio,
May 5, 1971.

A teacher and/or guidance counselor sued to
compel the board of education to issue him a con-
tinuing contract. The trial court granted the relief
and the board of education appealed.

The teacher had been employed in the district
since 1961-62 under provisional or professional
teaching certificates and under a provisional pupil-
personnel service certificate. When last re-employ-
ed, the teacher had held a professional certificate,
had taught at least three years in the school sys-
tem, and had been unqualifiedly re-employed. The
teacher testified that he had filed copies of his cer-
tificates with the local superintendent. He claimed
that since he had met the criteria for a continuing
contract, he was entitled to such a contract, effec-
tive for the 1969-70 school year.

The school board alleged that the continuing
contract was denied on the ground that the teacher
did not file a valid professional certificate with the
county superintendent and the record cards which
tend to support the filing of the certificate did not
constitute notice of the teacher's eligibility for a
continuing contract. The appellate court found
nothing in the statute providing for a particular
form of notice that the teacher has met the re-
quirements of continuing contract status. There-
fore, the record cards provided sufficient notice to
the school officials that the teacher was eligible for
a continuing contract.

The second question on appeal was whether a
teacher who is eligible for a continuing contract
status under the statutory provisions is entitled to
continuing contract upon being unqualifiedly re-
employed. The appellate court agreed with and
adopted the opinion of the trial court holding that
the teacher was entitled to a continuing contract.

Pennsylvania

Lakeland Joint School District, Lackawanna
County v. Gilvary
283 A.2d 500
Commonwealth Court of Pennsylvania,
November 9, 1971.
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On July 1, 1968, the Scott Township school
system became part of the Lakeland Joint School
District. Prior to consolidation the plaintiff in this
case was supervising principal of the Scott School.
In anticipation of jointure, an organization com-
mittee recommended that the supervising principal
of Lakeland hold the same position in the new
district and that the Scott building be in charge of
a head teacher rather than a principal. The plaintiff
here was reassigned as a classroom teacher in
another school where a teaching vacancy existed in
the subject area for which he was certified. He then
filed a complaint seeking the salary difference be-
tween his salary in his former position and his sal-
ary as a teacher. Preliminary objections were sus-
tained by the trial court which directed that an
administrative hearing be held prior to a court
action being brought.

The administrative hearing was held before the
board of education which affirmed its prior deci-
sion. The principal then appealed to the state
superintendent of public instruction who, after a
hearing, reversed the decision of the board and
directed that the principal be reinstated to the
position of principal at the Scott School. This
would have forced the board to re-establish the
position of principal. The reasons given by the
state superintendent for his action was that there
was no evidence to prove that the board or the
committee had consulted the principal or any
other educator in the district prior to the board's
action.

The school district appealed to the trial court,
requesting a hearing de novo, which was granted.
The trial court found that the principal had been
consulted and that there had been nothing arbi-
trary nor discriminatory about the board's action.
Therefore, the state superintendent's decision was
reversed, and the board of education action sus-
tained.

This appeal was then taken by the principal.
He relied on four factors to show that the action of
the board was arbitrary and discriminatory. The
first was that he was not given a hearing before the
board action was taken. In discounting this factor,
the appellate court noted that there was no allega-
tion in the complaint of the principal that a hear-
ing had been requested prior to action being taken.
Further, at the subsequent board hearing there was
again no allegation that a hearing had been request-
ed earlier. The second contention of the principal
was that the duties of a head teacher are the same
as those of principal and, therefore, the board
action was merely a change in name, a sham to
hide the discriminatory demotion. Based OW the
evidence presented, the appellate court found this
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to be untrue. The next contention was that the
Scott building was the largest attendance center in
the district and was now without a principal, and
merely in charge of a head teacher. The appellate
court said that this was obviously a question of
judgment on the board's part; moreover, this con-
tention of the principal was inconsistent with his
argument that the duties of a head teacher and a
principal were the same. The final contention of
the principal was that the school district would
have been reimbursed by the state if the mandated
position of principal had been continued; this
would not occur in the nonmandated position of
head teacher. This contention, the appellate court
said, merely reinforced the lower court holding
that the duties of the two positions were not the
same.

The appellate court did not feel that the trial
court decision in any way jeopardized the tenure
system. When jointure occurs with a reduction in
positions, the school board "must select among
those properly certified to fill mandated adminis-
trative positions." Tenure then requires that those
certified for and formerly occupying mandated
administrative positions for which no mandated
administrative position is available must he re-
assigned to teaching positions within the district
for which they are certified." Since this was done
in this case, the appellate court found nothing
arbitrary or discriminatory about the board's
action, and affirmed the decision of the trial court.

Tennessee

City of Knoxville Board of Education
v. Markelonis
460 S.W.2d 362
Court of Appeals of Tennessee, Eastern Section,
October 10, 1969. Certiorari denied, Supreme
Court of Tennessee, January 5, 1970.

The board of education of the city of Knox-
ville appealed from the trial court order requiring it
to reinstate a physical education teacher. Itspecif-
ically charged that 'the trial court was in 'error in
holding that the notice sent to the teacher was
insufficient to apprise him of the charges against
him and that the court was in error in holding that
the board acted arbitrarily and illegally .in dis-
charging the teacher.

A city ordinance provides that charges against
a teacher must be in writing but that no charge
shall ever be dismissed because lacking in form.
The ordinance also states that no charge shall ever
be dismissed because of insufficiency, but the
charges shall .state the 'facts on which they, are



based and give the time, place, and factual nature
in detail. However, after a hearing at which the
employee testifies, he can make an affidavit that he
was misled to his prejudice because of the insuf-
ficiency of the charge and that he believes that he
can obtain sufficient testimony to have the charge
dismissed.

Pursuant to the ordinance, the superintendent
sent the teacher a letter containing notice of two
charges against him. The first charge was that he
was arrested for burglary, and the second, that he
was suffering from "bodily infirmity or disease" of
such nature as to endanger the health of those with
whom he must come in contact, or which renders
him unfit for work. Following a hearing before the
superintendent the teacher was dismissed. This
decision was subsequently affirmed by the board
of education.

The trial court found that the teacher could
make no defense to the first charge since ad-
mittedly he was arrested and that there was no
evidence to sustain the second charge except hear-
say testimony. Accordingly, the trial court found
that the dismissal was based at least in part on
arbitrary and, therefore, illegal action, and ordered
the teacher reinstated. The appellate court agreed
with this holding but did consider the charges
themselves.

The teacher had been arrested for allegedly
burglarizing a women's clothing store and later
confined for three weeks to a state hospital for
psychiatric treatment. However, the burglary
charge was dismissed without trial. No medical
testimony was introduced before the school super-
intendent, and the lay testimony available as to the
teacher's condition indicated that he was now of
sound mind and capable of discharging his duties.
Commenting on the sufficiency of the language in
the notice of charges, and noting that there was a
difference between being arrested and being found
guilty, the appellate court said that it would have
been impossible for the teacher to know whether
the superintendent considered that for a teacher
merely to have been arrested was unprofessional
conduct. The appellate court also found questions
raised as to the constitutionality of the ordinance.
It declined to hold that the legal sufficiency of the
notice was saved by the ordinance provision allow-
ing the accused after a hearing to make an affidavit
that he has been misled. However, this right, the
court pointed out, is coupled with the necessity
that the accused "can obtain sufficient testimony
to cause a dismissal of the charge." This, the court
said, presupposes that the board still has an open
mind and that the accused may be fortunate
enough to have access to additional evidence. If
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there is no such evidence, the right to a fair trial
after due notice is lost.

The judgment of the trial court ordering the
teacher reinstated was affirmed. Also affirmed was
the holding of the trial court that the city could
still proceed against the teacher after instituting a
new proceeding before the superintendent.

McCoy v. McConnell
461 S.W.2d 948
Supreme Court of Tennessee,
December 21, 1970.

A principal appealed from the decision of the
trial court in favor of the Hamilton County school
board. During the 1968-69 school year the princi-
pal had been transferred to the position of princi-
pal in another school at the same pay. He wrote to
the board of education, demanding a copy of any
charges against him and a hearing on the same. The
board replied that there were no charges against
him and that he was being transferred in accor-
dance with the state tenure law that provided for
transfers providing there was no reduction in rank
or pay.

The appellate court adopted and affirmed the
opinion of the trial court, which held that the
transfer was not a demotion and was not a viola-
tion of the state tenure law. Rejected by the court
was the argument of the principal that although his
pay was technically the same as previously, since
his transfer was effective as of the new or 1969-70
fall term and his successor may or may not have
been given an increase over what he had earned,
this amounts to a reduction. The court said this
argument was untenable in that the tenure law did
not purport to control successor salaries or base
any current or present right on successor rights.

Potts v. Gibson
469 S.W.2d 130
Supreme Court of Tennessee,
June 21, 1971.

A principal with tenure challenged the action
of the board of education of Cumberland County
transferring him from principal of a high school to
principal of an elementary school at a reduction in
salary. The principal alleged that this was in effect
a dismissal entitling him to notice of a hearing
before the board. The board conceded that the
principal was entitled to a hearing after notice but
maintained that ample notice was given.

After a full hearing, the trial court dismissed
the principal's complaint on the basis of a finding
that the evidence sustained the board's finding of
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incompetence and neglect of duty. The principal
then appealed.

The principal had served in the high school for
a number of years. The board opposed renewing
his contract for the 1970.71 school year and gave
him an opportunity to voluntarily relinquish the
position. After considering the matter, the princi-
pal requested a board hearing. The superintendent
then sent in letter form the charges that would be
heard by the board. They included specific charges
under the headings of poor public relations, poor
management of high school funds, and a "per-
missive" attitude that resulted in discipline and
school maintenance problems. Following the hear-
ing at which some of the board members appeared
as witnessess, the board ordered the transfer of the
principal to the elementary school.

On appeal the higher court first dealt with the
adequacy of the notice. At the outset, the court
noted that Tennessee case law recognizes the right
of a tenure teacher to notice of a board hearing
before being transferred to a position of lesser
responsibility and reduced pay. The applicable
statute requires that the charges against the em-
ployee must be made in writing "specifically
stating the offenses which are charged." The ap-
pellate court found that the letter to the principal
set forth with considerable particularity the nature
of the complaints and that this was followed by a
later clarifying letter to the principal stating that
the board considered these charges to be tanta-
mount to a charge of incompetence and neglect of
duty. Considering this in conjunction with the later
full hearing before the trial court, the appellate
court found the complaint of insufficiency of
notice was reduced "to a bare technicality devoid
of substance."

The appellate court also found no merit in the
principal's contention that the proof at the board
hearing went beyond the notice. On the merits, the
trial court had found that the principal was given a
full and fair hearing before the board and had
found the evidence "heavily in favor" of the
board's findings of neglect of duty and incom-
petence in the exercise of executive authority. The
appellate court said that the conditions in the high
school described by the trial court were "so long
continued, so flagrant and so open and obvious
that to say the principal was unaware of them
would at the same time necessitate a finding of
gross negligence or indifference to the good order
of the school." Consequently, it could not be said
that evidence preponderated against the trial court
findings and conclusions.

The last argument of the principal, that the
entire proceeding should be reversed because the
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members of the board appeared as witnesses at the
board hearing to testify in favor of the transfer and
then sat in judgment on their own testimony was
also rejected by the appellate court. Although the
appellate court found that this practice does not
commend itself as best suited to ascertaining truth
and justice, the findings and conclusions of the
board could not be upset for this reason absent a
showing of a bias or prejudice, which was not
evidenced. Accordingly, the decision of the trial
court against the principal was affirmed.

Vermont

Petition of Davenport
283 A.2d 452
Supreme Court of Vermont, Washington,
October 5, 1971.

Three high-school teachers sought review of
the action of the officials of the Hartford School
District in suspending and subsequently dismissing
them. The difficulties began on May 7, 1970, when
there was a student walkout and demonstration at
the high school during school hours. As a conse-
quence of this episode, the three teachers were
suspended for noncompliance with their contracts.
The notice to two teachers stated that they were.
being suspended for failure to attend to duties and
carry out reasonable orders of the principal. The
third teacher was suspended for conduct unbe-
coming a teacher. All three requested specification
of the charges and a public hearing. The hearings
were set but were not held as scheduled because
the teachers applied for a federal court injunction
to enjoin further proceedings. The court relief was
withheld pending the school-board hearing. After
the hearings were conducted, the board made
written findings of fact and concluded that all
three should be dismissed. The teachers then peti-
tioned for a court review.

All three teachers complained that they had
been denied an impartial hearing, but no actual
prejudice was shown or claimed. They claimed that
the board's participation in the suspension de-
prived them of a fair hearing, thereby denying
them due process. In rejecting this claim, the court
said prior involvement in the subject matter alone
would not work a judicial disqualification. In this
instance, however, upon examination of the hear-
ing transcript, the court found no indication of
bias to preclude the board from conducting an im-
partial hearing. The court then turned to the ques-
tion of whether the statute governing the dismissal
of the teachers infringed upon their First Amend-
ment rights.



In the case of the teacher dismissed for unbe-
coming conduct, the charges were that she solicited
signatures for a petition from faculty and students,
and that the substance of the petition was altered
after the signatures were procured. It was also
asserted that the teacher made inconsistent and
untrue statements concerning her participation in
the procurement of the petition, used the copying
machine without authorization, neglected her
teaching duties on the day of the protest, and
erroneously informed teachers and students that
she had been fired. The board found against the
teacher on all of the charges except the un-
authorized use of the copying machine. The core
of the charges was the teacher's involvement in the
petition seeking permission from the school board
for released time for a symposium or class discus-
sion to protest the invasion of Cambodia. Also, the
petition apparently requested that students from
Dartmouth College be permitted to participate in
the program. The petition was denied by the
school board, but before the teacher was informed
of this, the principal gave permission for three
Dartmouth students to engage in discussion during
the teacher's class. It appeared from the transcript
that when the class was over, the teacher was
summoned to a meeting with the principal at
which she was informed that the petition had been
denied by the board, but she was not told of any
pending disciplinary action against her. The charge
of neglect of duty arose out of her absence from
the classroom for this meeting even though her
class periods were covered by other teachers.

The court found it abundantly clear that the
teacher's involvement with the petition was the
root of the disciplinary action against the teacher.
The court noted that the right to petition the
government for redress of grievances is guaranteed
in the Bill of Rights and that "[f] undamental free-
dom thus protected cannot be stifled in the name
of statutory language that affords no guidance
against the conduct condemned." The court con-
cluded that the term "conduct unbecoming a
teacher" was imprecise and apparently used to
cover disqualifying conduct not otherwise specified
in the statute. The court held this would be per-
missible for serious misconduct unprotected by
constitutional safeguards but that the conduct of
which the teacher was accused did not reach such
dimensions. "There is nothing to indicate the con-
duct charged against this teacher collided with the
school regulations nor the rights of other students
or teachers." Since the teacher's conduct related
inextricably to the exercise of the teacher's right of
petition, the school board was without authority
to direct her dismissal for such participation.
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Therefore, the court ordered that the dismissal of
this teacher be vacated.

The record from the hearing regarding the
other two teachers indicated that the third teach-
er's confrontation with the principal generated
widespread rumors throughout the school that she
had been or would be fired. Although efforts were
made over the public address system by the teacher
and the principal to thwart the rumors and avert a
demonstration, a student walkout in protest
against the dismissal took place. The two teachers
in this case left their classrooms and participated in
the protest, and refused to return to their classes
when requested to do so by the principal. As a
result of the demonstration, the principal called a
faculty meeting for that afternoon but the two did
not attend. A further charge of insubordination
was made against one of the two teachers for re-
fusing to keep his study hall under control when
requested to do so by the principal. The court con-
cluded that the findings of the board were founded
on evidence. The teachers complained that the
board's decision to discharge them for failure to
carry out orders of the board and the school super.
intendent cannot be sustained since the orders
were given by the principal and not the school
board. The court found this argument unpersuasive
since the board could delegate authority to subor-
dinate school officials. In the emergency situation
that prevailed at the high school, the court said,
the orders of the principal were quite reasonable
and in keeping with the interests of orderly conduct
of the school. There was neither time nor occasion
to refer the orders to the superintendent and the
school board for approval. The court did not find
the actions of these two teachers to be constitu-
tionally protected activity nor did it find that the
statutory violation with which the teachers were
charged, that of failure to attend to duties or carry
out reasonable orders, was ambiguous or that there
was a danger that its application would have a
chilling effect upon the exercise of First Amend-
ment rights. The relief sought by these two teach-
ers was denied and their dismissals upheld.

Washington

Reagan v. Board of Directors, Republic
School District 309
480 P.2d 807
Court of Appeals of Washington, Division 3,
February 16,19 7 1.

A teacher appealed from the trial court deci-
sion affirming the decision of nonrenewal of his
contract by the school board. On March 29, 1968,
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the teacher was notified in writing of the decision
not to renew his contract and the charges against
him. This was accomplished by placing the notice
in his message box at school. On April 7, 1968,
within the 10 days required by statute, the teacher
submitted a written request for a hearing. It was
agreed by telephone to hold this hearing following
the regular board meeting on April 11, and the
teacher received written notice to this effect on
April 10. The hearing was open; the teacher was
present with notes, a prepared statement, a tape
recorder, and several friends. It appeared that the
hearing was noisy and somewhat disorderly. Fol-
lowing the hearing the school board determined
that the charges had been proved and that they
constituted sufficient cause for discharge. The
teacher then appealed to the trial court as provided
for by law.

Prior to the hearing before the trial court the
teacher sought a summary judgment declaring his
contract renewed by reason of the failure of the
school district to give him proper notice of the
nonrenewal and of the board hearing. The trial
court ruled that the teacher waived his right to be
given notice in the manner required by statute. On
appeal the teacher contended that this was error.

The controlling statute provides that the teach-
er whose contract is not to be renewed, be notified
by certified or registered mail, or personally, or by
leaving a copy of the notice with some person at
his residence. The statute also provides that a
teacher receive at least three- days' prior written
notice of the date, time, and place of the hearing.
Failure to provide proper notice entitles the teach-
er to a conclusive presumption that he is re-em-
ployed for the next school year.

The appellate court noted that the Washington
rule of waiver of a right or privilege to which a
person is legally entitled is "the intentional or
voluntary relinquishment of a known right, or such
conduct as warrants an inference of the relinquish-
ment of such right." In this instance the appellate
court observed that the teacher had five years'
teaching experience and is presumed to know the
law relating to his contract of employment. Addi-
tionally, there was evidence that the teacher knew
of the statutory requirement that he request a
hearing within 10 days of receiving the nonrenewal
notice, knew of his right to a hearing, and knew of
his right to be represented by counsel. From this,
the appellate court said it could be reasonably in-
ferred that he also had knowledge of the remaining
provisions of the law relating to the manner in
which the board was required to give him notice.
On appeal the teacher also complained that he was
unable to obtain counsel at the hearing because his

lawyer was out of town. The appellate court noted
that at the hearing the teacher did not say that he
wanted or needed a lawyer nor did he ask for a
continuance until he could obtain a lawyer. Under
all of these circumstances the appellate court
found substantial evidence to warrant an inference
that the teacher's waiver was an intentional and
voluntary relinquishment of a known right or one
of which he had constructive knowledge.

The teacher's remaining assignments of error
were directed to: (a) the trial court finding that
there was evidence before the school board from
which it could have arrived at its decision; (b) the
conclusion of the trial court that the decision of
the board was not shown to be arbitrary and capri-
cious; (c) the conclusion that the court may not
substitute its judgment for that of the board if
there was any evidence upon which the board
could have based its decision. The teacher con-
tended that he was entitled to the trial court's in-
dependent evaluation of the evidence and that the
standard to be applied was not whether there was
any evidence upon which the board could base its
decision but whether the board had proved and
established the cause or causes for nonrenewal.

The appellate court agreed with the teacher's
interpretation of the standard to be applied by the
trial court since the statute requires a de novo hear-
ing before the trial court of an appeal by the teach-
er from the school board's decision. The appellate
court held that this de novo hearing entails full
consideration of the case anew to be heard by the
trial court in the same manner as though it were an
original proceeding in that court. In effect, the trial
court is substituted for the board and redecides the
case. The appellate court stated that the question
before the trial court for determination was not
whether the school-board action was arbitrary and
capricious, measured by the test of whether there
was any evidence to support it. Rather, the ques-
tion presented was whether the school board met
the burden of proving and establishing, by com-
petent evidence, the cause or causes specified in
the notice of nonrenewal. In making such determi-
nation, the appellate court continued, the trial
court was required to exercise its own judgment,
based on the evidence presented. The decision of
the trial court was reversed and remanded.

Roberge v. Hoquiam School District No. 28
490 P.2d 121
Court of Appeals of Washington, Division 2,
October 12, 1971.

An elementary-school teacher was employed
for the 1967-68 school year, and his contract for



the 1968-69 school year already had been renewed
when he was notified on May 2, 1968, that his
employment was immediately terminated and his
contract for the next school year cancelled. The
reasons given were insubordination; unauthorized
corporal punishment, and unprofessional conduct.

At this point the school district had not
properly discharged the teacher under state law.
However, the teacher consulted an attorney who
requested a hearing before the school board. The
date for the hearing was set but later postponed
because the teacher had engaged another attorney.
Prior to the second date set for the hearing, nego-
tiations between the teacher's attorney and the
school board attorney took place in an attempt to
reach a settlement. During the negotiations the
school board offered to pay the teacher the re-
mainder of his 1967-68 salary, drop all charges of
unprofessional conduct, and cancel the hearing. In
return, the teacher was to resign, request the can-
cellation of his 1968-69 contract, and waive any
contract renewal or other employment rights. The
agreement was put into writing and signed by the
teacher on May 23, 1968. He resigned and the
hearing was cancelled.

In July 1968, the teacher filed a complaint in
court charging that he had been suspended from
his teaching position on "false charges" and as a
result had suffered damages by way of mental
anguish, loss of reputation, and alienation of the
students. The trial court ruled that the principal
issue was whether or not the teacher had resigned
voluntarily and was therefore precluded from
bringing suit. After finding no evidence to indicate
that the teacher "was coerced or compelled into
signing his resignation of May 23, 1968," or that
he was induced into signing it by false pretenses,
the trial court dismissed the action. The appellate
court held that the record supported these findings
and accordingly affirmed the dismissal of the
teacher's suit.

Wisconsin

State ex rel. Farley v. Board of School
Directors of the City of Milwaukee
183 N.W.2d 148
Supreme Court of Wisconsin,
February 5, 1971.

Plaintiff had been a teacher in the Milwaukee
school system for many years. In 1960, he was
appointed to an administrative position. There-
after, he served in various administrative positions,
finally serving as director of the department of fed-
eral projects. In June 1968, this position was dis-
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continued, but its functions continued to exist
under a new designation. In August 1968, the
teacher 'was notified that he was being assigned as
an elementary-school teacher for the 1968-69
school year at a considerable reduction in salary
over what he received as an administrator. Upon
notification of his new assignment, the teacher
filed a "complaint initiation form." When no hear-
ing was scheduled and no notice of action was
received on the complaint, the teacher initiated the
court proceeding seeking to compel the board to
reinstate him in his administrative position. The
day after suit was filed, the teacher was notified
that his complaint had been rejected by school
officials because "there is no tenure to any posi-
tion in the administrative staff of the Superin-
tendent." The requested judicial relief was granted
and later vacated by the lower court. It is from the
latter decision that the teacher appealed.

The first question considered on appeal was
whether the teacher acquired tenure as an adminis-
trator by virtue of rules adopted by the board. The
rules provided that an administrative or supervisory
employee who had acquired tenure as a teacher,'
assistant to a principal, a vice-principal or a princi-
pal, and was later promoted to an administrative
position would retain the tenure that he had pre-
viously obtained. If an administrative or super-
visory employee did not have tenure in another
position prior to being appointed to the adminis-
trative staff, he would, after three years' satisfac-
tory service, obtain tenure in the school system but
not in any particular position on the administrative
or supervisory staffs. The teacher argued that since
the restriction in the rules as to tenure in the sys-
tem but not in any specific staff position applied
only to those acquiring tenure after appointment,
this evidenced an intention to grant to employees
who acquired tenure prior to appointment to ad-
ministrative and supervisory positions, tenure in
those positions.

The trial court had found that it was not the
intent of the section to establish tenure in any
specific staff position. In upholding this conclu-
sion, the appellate court said that the teacher had
not stated a cause of action because the section in
question did not purport to create tenure in any
particular administrative position.

The next argument of the teacher was that he
had acquired tenure under the city civil service
statute. The statute in question exempted certain
school-board employees from coverage but did not
mention the position held by the teacher. The
teacher argued that since the position was not men-
tioned, it was intended that it be covered under
civil service and that he could not be removed
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without a hearing. The appellate court disagreed
with this contention noting that civil service em-
ployees must be is classified and that the teacher
had not alleged facts tending to establish that his
position was classified as a civil service position
before he may be allowed to claim the benefits
under the civil service statute. It seemed to the
court that the opposite was true in view of the fact
that the teacher had first been appointed to his
position by the superintendent of schools with the
approval of the board of education pursuant to
specific statutory authority.

Filially the teacher contended that his reassign-
ment entitled him to a hearing. In view of the find-
ing that the teacher had no tenure in an adminis-
trative position, the court ruled that he was not
entitled to a hearing when he was not reassigned to
that position. Since the teacher had tenure rights as
a teacher, he could not claim tenure rights to an
administrative position. The judgment of the trial
court dismissing the complaint of the teacher was
affirmed.

Wyoming

Monahan v. Board of Trustees of Elementary
School District No. 9, County of Fremont
486 P.2d 235
Supreme Court of Wyoming,
July 2, 1971.

The contract of a continuing contract teacher
was terminated at the end of the school year by
the board of education. Claiming that he had ten-
ure and that he had not been given a fair and im-
partial hearing, the teacher sought court review of
the termination. The trial court upheld the action
of the board and the teacher appealed.

It was the position of the school board that a
continuing contract teacher did not have tenure
under state law. A continuing contract teacher is
one who has served three years in a district and has
been reappointed for the fourth year. The statute
setting out that employment of a continuing con-
tract teacher continues from year to year also dif-
ferentiates between dismissal and termination.
Since grounds for dismissal only are listed in the
statute, the board reasoned that termination could
be at will without regard to grourids. The appel-
late court refused to accept this theory, holding
that there must be a hearing on the termination of

the contract of a continuing contract teacher and
there must be' not only good cause for termination
but substantial evidence to show that there was
good cause. The court interpreted the Wyoming
Teachers Employment Act, the statute here in-
volved, as giving tenure to a continuing contract
teacher.

The appellate court then considered the con-
tention of the teacher that he was not afforded a
fair and impartial hearing. It appeared that the
teacher had been notified on March 15, 1969, that
he was being terminated. A few days later he re-
quested a hearing which was held on April 10,
1969. The appellate court found it clear from the
record as a whole and from admissions of the
board's attorney that the teacher did not have a
bona fide hearing to determine if there was just
cause for his termination. The teacher's hearing the
court said, "was nothing more than an exercise
engaged in for the sole purpose of making a record
which could make legal and justifiable the decision
which the board had made prior to the hearing."

In fact, the statement was made at the hearing
that it was deplorable that the legislature had en-
acted a tenure statute. The record also disclosed
that the school board attorney acted as the pre-
siding officer at the hearing. The attorney drew up
the statement of charges, acted as the prosecutor,
acted as hearing officer, ruled on objections,
argued with the teacher's counsel on his objections,
interrogated witnesses, ruled on his own objec-
tions, and sat with the board when it made its final
decision. Rather than point to specific instances
concerning the teacher's complaint about hearing
and procedures utilized, the appellate court found
it sufficient to quote a portion of the trial court
opinion referring to the procedures at the hearing
as "clumsy and irregular."

The final comment of the court concerned the
failure of the school board to adopt rules of prac-
tice and to file them as required by law. In some
instances where this failure was not prejudicial or
fatal, failure to adopt rules would not mandate
reversal. However, here the school board had not
shown that the failure to have rules of procedures
was not prejudicial to the teacher. Without
deciding if the grounds for termination were suffi-
cient cause, the appellate court reversed the board
decision for failure to provide the teacher with a
fair and impartial hearing, and remanded the case
to the trial court for further proceedings consistent
with this opinion.



Nontenure Teachers

THE FOLLOWING cases involved teachers who were on probationary status
or teachers in states without tenure protection.

Alabama

Milker v. Alabama State Board of Education
441 F.2d 201
United States Court of Appeals, Fifth Circuit,
March 31, 1971.

Two nontenure faculty members at Alabama
State University brought suit under the federal civil
rights act alleging that their employment was ter-
minated because of their activities, associations,
and expressions of opinions in violation of the
First and Fourteenth Amendments. They also
alleged that they had been given no notice of the
charges against them or an opportunity for a hear-
ing. The district court directed the University to
give them formal notice of the charges and a hear-
ing, and reserved the power to later evaluate the
adequacy of the university procedures and to
determine if the teachers' substantive constitu-
tional rights had been violated.

Pursuant to that order each of the teachers was
notified by letter of the reason for his termination.
One was informed that the University wished to
employ a person with a doctorate degree in the
history department, and the other was told that
the University wished to employ a person with a
master of fine arts in the art department in order
to strengthen the faculties of the two departments
and to comply with the standards of the Southern
Association of Colleges and Schools. The letters
also stated that in order to make room for the new
faculty members, it was necessary to terminate one
existing member in each department; and the
history teacher was the only nontenured person
and the last one employed in his department, and
the art teacher had the least amount of training
and least experience in his department. Both were
also informed of a hearing on the nonrenewal of
their contracts.

The hearing was before the University's
Advisory Committee on Faculty Personnel. Both
parties were present and represented by counsel.
The testimony from both sides was devoted almost
entirely to the reasons given by the University to
the nonretention of the two faculty members and
very little mention was made of the alleged First
Amendment activities and the University's action.
At the conclusion of the hearing, the committee
was of the opinion that the question was whether
the University had the right by law to dismiss non-
tenure faculty members for the reasons given,
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which question it did not feel competent to
answer. Upon receiving this opinion from the com-
mittee the president of the University notified the
two faculty members that he had been advised by
counsel that the University had the right to refuse
to renew the contracts of nontenured faculty for
the reasons given and that they would not be re-
employed. The faculty members then returned to
the district court.

The district court conducted a de novo hearing
and at its termination held that the faculty mem-
bers had been accorded procedural due process and
that there was a factual basis for the refusal of the
University to re-employ them. The evidence con-
vinced the court that the action of the University
was altruistically motivated to strengthen the fac-
ulty and based on educational and administratively
sound principles and reasons. Based on these find-
ings and conclusions, the district court denied re-
lief to the teachers.

On appeal, the teachers contended that the dis-
trict court had erred in placing the burden of proof
on them to show that their First Amendment
rights had been violated. The appellate court said
that "the law in this Circuit is crystal clear that a
non-tenured teacher alleging that he has been dis-
missed for constitutionally impermissible reasons
`must bear the burden . . . of proving that a wrong
has been done by the collegiate action in not re-
hiring him.' " The teachers then argw:d that even if
they initially had the burden of proof, it shifted to
the school authorities once they had made a "suffi-
cient circumstantial showing." The court disagreed,
noting that under the law of the Circuit, neither
the burden of going forward nor the burden of
proof shifts to the state until it has been estab-
lished that the teacher was dismissed for the exer-
cise of his constitutional rights.

The teachers also raised procedural issues in-
cluding the lack of timely notice and the failure of
the University to put them on notice of standards
for continued employment. With regard to timely
notice, the court said that the law was complied
with in that they were notified by December 15,
and that the subsequent district court injunction
did not alter the fact that they were notified of the
intended termination of their employment. As to
the second point, the notice of standards for con-
tinued employment, the appellate court said there
was nothing in the decisions of the Circuit to re-
quire the procedure suggested by the teachers. The
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final procedural complaint was the alleged bias of
the committee members and the lack of a pro-
cedure to challenge that bias and other alleged
defects. The district court declined to rule on this
allegation because the teachers had received a full
court hearing. The appellate court upheld this
ruling.

The teachers also raised two factual conten-
tions on appeal. First, that the facts did not
support the University's stated reason for non-
renewal. The court disagreed with this contention.
It concluded that the record amply supported the
lower court's findings that the action taken by the
University was "altruistically motivated" to
strengthen its faculty in order to meet require-
ments and that it was attempting to hire persons
with doctorates in as many departments as
possible. The court also found no evidence to
support the contentions of the teachers that they
were fired for their anti-administration activities.
Concluding that the testimony and evidence
supported the findings of the district court, the
appellate court affirmed its decision.

Arizona

Kaufman v. Pima Junior College Governing Board
484 P.2d 244
Court of Appeals of Arizona, Division 2,
May 4, 1971.

The former dean of administration of Pima
Junior College had been hired there in early 1968
for that year and then rehired for fiscal 1969-70.
The board also gave a tentative commitment for
fiscal 1970-71. However, no written contracts were
ever issued. His employment proceeded without
incident until September 16, 1969, at which time
he was requested to submit his resignation. He
refused and did not leave until he was locked out
of his office and his salary stopped. Suit was then
brought to force the college to reinstate him to his
position for the balance of the 1969-70 fiscal year
and to recognize his contract for the 1970-71 fiscal
year. He also sought to compel the college to issue
him a statement of reasons for dismissal for the
1970-71 fiscal year and a hearing on those reasons.
The trial court dismissed his petition and the ad-
ministrator appealed.

The first claim of the administrator on appeal
was 'that his dismissal was in violation of the state
teacher tenure act. The appellate court noted that
this act refers to two types of teachers, tenured
and probationary, but that the administrator was
never hired in a teaching capacity of any kind.
Therefore, the law did not apply to him. The court

said further that even assuming that he was a pro-
bationary teacher, the law did not apply to junior
colleges organized under the State-County Junior
College Program.

The next contention of the administrator was
that the board of the junior college failed to
comply with the state board of directors of junior
colleges standards on tenure. These standards re-
quired the governing board of junior colleges to
establish a policy to protect staff members from
unreasonable dismissal, including a written state-
ment of reasons for dismissal. On this issue, the
college officials argued that the state board of
directors for junior colleges had no governing
power over them and no power to impose this
standard of tenure. The court found that the
powers of the state board were broad enough to
impose the standard. The college then argued that
it had the absolute right to discharge an employee.
In rejecting this argument, the appellate court
noted that state law provides that a district board
shall have the power to "remove any officer or
employee when in its judgment the interests of
education in the state so require." Thus, the court
said, the district board is given the authority to use
and exercise its judgment and this means "discre-
tion exercised, not arbitrarily or willfully, but with
regard to what is right and equitable under the
circumstances and the law." The court was of the
opinion that the state board standards of tenure
were compatible with the state law.

The administrator had complained that he was
not given a written statement of reasons for his
discharge nor a hearing on those reasons. He sought
a writ of mandamus to force the college officials to
provide these. The appellate court held that his
action was premature since inherent in a writ of
mandamus is that it is issued to force performance
of a ministerial duty and the person seeking the
writ must first demand performance of that duty.
The court believed that inherent in the state board
policy of standards on tenure was the right to a
hearing before the junior college board but that the
hearing must be requested and is not automatic.
Since there was no evidence that the administrator
had ever requested the hearing, the writ could not
be issued. And since there was testimony that the
reasons for dismissal were given orally, the court
said that the administrator should have requested
the written reasons prior to bringing suit.

In rejecting the final argument of the teacher
that he had a common law right to a hearing, the
court stated that the cases cited by the administra-
tor to support his contentions applied to teachers
and he was not a teacher. Because the appellate
court was of the belief that the suit was premature,



the lower court dismissal of the petition was af-
firmed.

Arkansas

Cooley v. Board of Education of Forrest City
School District, Forrest City, Arkansas
327 F.Supp. 454
United States District Court, E.D. Arkansas, E.D.,
April 27, 1971; reversed on appeal, 453 F.2d. 282
U.S. Circuit Court of Appeals for the Eighth
Circuit, January 6, 1972.

A black junior high-school teacher sued the
school board, seeking a declaratory judgment as to
the legal rights and relationship of the parties, an
injunction to reinstate him, and damages for lost
earnings. The teacher had been employed in the
district schools since 1957 as a social studies teach-
er. He was also a minister in a local church and
very active in various local civil rights groups.

In March 1969, his contract was terminated by
the school board upon the recommendation of the
superintendent. The basis was his failure to co-
operate, fostering of organizations in the classroom
sponsored by outside agencies, refusing to comply
with the requirements, rules, recommendations and
guidelines of the school district, and other of-
fenses. The question before the court was whether
his termination was for the reasons alleged by the
school board or as the teacher alleged because of
his activity as a civil rights proponent and his con-
tinued activity outside the classroom in the civil
rights field. If his termination was for the reasons
he had alleged, the teacher was entitled to rein-
statement and damages.

In reviewing the evidence, the court found that
there had been continuous difficulty between the
teacher and the superintendent and the school
board for over two years. The teacher's civil rights
activity was not limited to his statements, con-
ferences, and activities in his church and outside
the school, but had become "part and parcel of his
activity in the classroom and on the school
grounds." Also, the teacher was a probation officer
of the state court and insisted on wearing his badge
of authority in the classroom despite the superin-
tendent's orders to the contrary. The teacher and
the superintendent had had numerous conferences
over the 'preceding two years, and although the
evidence was in conflict, the court found that the
teacher "continued to conduct organizational
meetings in the classroom with outside adult citi-
zens and representatives of agencies contrary to the
regulations and continued warnings of the superin-
tendent, which interfered continuously with the
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classroom activity and culminated in frustration in
the classroom and on the campus." The court con-
cluded from all of the testimony that regardless of
the teacher's determination in his field, there was
no justification for carrying his deep feeling to the
classroom and to the point of defiance and in-
subordination while engaged in his duties as a class-
room teacher.

Finding that the termination of the teacher
was for good cause due largely as the result of the
teacher's own actions and not as a result of in-
fringement of his constitutional rights, the court
declined to order his reinstatement and dismissed
the complaint.

NOTE: This decision was set aside by the U.S.
Circuit Court of Appeals, Eighth Circuit, on
January 6, 1972 (453 F.2d 282), on the grounds
that the teacher was deprived of procedural due
process in that he was summarily dismissed in mid-
term without notice of reasons for his discharge
and a reasonable opportunity to explore fully why
the mid-term discharge was appropriate. The ap-
pellate court held that absent a countervailing state
interest of overriding significance (which the court
found was not present in this case), a teacher dis-
missed for cause' during the school year is entitled
constitutionally to a notice of reasons for the dis-
missal and a reasonable opportunity for a hearing
at which the teacher is able to give testimony and
confront and question adverse witnesses. In the
opinion of the court, procedural due process is
necessary because "a mid-year discharge increases
the economic hardship and renders even greater the
likelihood that subsequent employment oppor-
tunities will be significantly circumscribed."

The appellate court ruled that the teacher was
entitled to a declaration that his discharge was con-
stitutionally invalid; that he was entitled to rein-
statement to his former position, and if that posi-
tion was unavailable, to a comparable position in
the school system; and to a determination by the
district court as to whether he was damaged by his
dismissal and if so, the amount of the damage and
as to whether he was entitled to attorney's fees and
if so, the amount thereof.

California

Auerbach v. Trustees of California State Colleges
330 F.Supp. 808
United States District Court, C.D.
California, August 18, 1971.

A professor at San Fernando Valley State
College sued the president of the college and state
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college officials to enjoin the decision of the presi-
dent not to renew his contract. During his second
year of employment the professor was notified
that his contract would not be renewed for the
1971-72 academic year. The decision not to renew
was made following a series of negative recommen-
dations from the various committees that partici-
pate in the consultative process with regard to re-
appointment of probationary employees.

The professor attempted to obtain a statement
of the reasons for the action and a hearing on those
reasons. There was a grievance procedure open to
the professor which he did not utilize because of
the school officials' refusal to provide him with
reasons for his termination and the inability of the
grievance procedure to assure that he would be
able to secure these reasons by filing a grievance.

The refusal of the college officials to supply
the reasons was based in part on the applicable
rules and regulations which only required that a
nontenured employee in his second year be
notified prior to December 1, of his non-reap-
pointment for the next school year.

The court held that the refusal of the college
officials under color of state law to supply the pro-
fessor with the reasons for his non-re tents n and
with a fair and impartial hearing whereat he could
seek to establish through evidence that the reasons
given for his dismissal were constitutionally imper-
missible, untrue, or otherwise inappropriate, was
"arbitrary and capricious, and constituted a denial
of due process to plaintiff within the meaning of
the Fourteenth Amendment." A permanent injunc-
tion was issued directing the college officials to
supply the professor with a statement of reasons
for the decision not to reappoint him and accord
him tenure status and to provide him with a hear-
ing. The court retained jurisdiction of the case.

Governing Board of Nicasio School District of
Marin County v. Brennan
95 Cal.Rptr. 712
Court of Appeal of California, First District,
Division 3, June 24, 1971.

The governing board of the school district filed
a complaint against a teacher seeking her dismissal,
and the teacher sought a writ of mandamus to
force the board to re-employ her for the next
school year. The trial court entered judgment for
the board and the teacher appealed.

During the 1967-68 school year, the teacher
was a probationary employee in the school district.
On September 27, 1967, she executed an affidavit
in support of another person convicted of posses-
sion of marijuana and related offenses. The affida-
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vit set out that the teacher had long used marijua-
na, almost daily with only beneficial results. The
affidavit immediately received publicity, and the
trial court found that the teacher's students soon
knew of its contents. On October 11, 1967, the
board adopted a resolution to suspend the teacher
and after she demanded a hearing, filed a com-
plaint to dismiss her. On March 14, 1968, while the
complaint was still pending, the school district
served notice on the teacher that she would not be
re-employed for the following year.

The teacher contended that the "immoral con-
duct" as applied in this case was unconstitutionally
vague. The court cited the California Supreme
Court decision, Morrison v. State Board of Educa-
tion (461 P.2d 375) wherein the court said:
"Terms such as immoral or unprofessional con-
duct or moral turpitude stretch over so wide a
range that they embrace an unlimited area of con-
duct. In using them the legislature surely did not
mean to endow the employing agency with the
power to dismiss any employee whose personal,
private conduct incurred its disapproval. Hence the
courts have consistently related the terms to the
issue of whether, when applied to the performance
of the employee on the job, the employee has dis-
qualified himself."

Thus, the court said, the term "immoral con-
duct" is not unconstitutional in itself, and if there
is evidence of unfitness to teach, it is not unconsti-
tutional as applied to the instant case. The trial
court had found as fact that in her affidavit the
teacher did not merely advocate that the laws pro-
hibiting marijuana be changed but stated that she
habitually violated these laws. No evidence was of-
fered as to the effect this admission had upon the
teacher's pupils since she had been suspended so
soon after the contents of the affidavit became
known. However, there was evidence offered on
the likely effect of the teacher's conduct on her
pupils. While there was a conflict of evidence on
this point, if there was substantial evidence to sup-
port the trial court finding, the appellate court
would be bound by that finding. The appellate
court ruled that there was substantial evidence.

The teacher also contended that the signing of
the affidavit was constitutionally protected free
speech. The appellate court did not agree, noting
again that the teacher had not merely advocated
changing the law but admitted violation of the law,
and then publicly so stated this fact in a way that
would reach and affect her pupils. The court said
the affidavit was not the basis of the action taken
by the board, but merely evidence of her compe-
tence or incompetence to teach. To this extent,
the statement was unprotected by the Constitution



The final contention of the teacher was that
since the school board had previously suspended
her it could not then institute proceedings to
refuse to re-employ her. The court said that school
district did not contest the teacher's right to
appeal, and her request for a writ of mandate
would have been granted if the school district had
no jurisdiction to institute the proceedings against
the teacher or if there was no substantial evidence
to support the finding of cause. However, finding
both jurisdiction and substantial evidence, the ap-
pellate court affirmed the decision of the trial
court.

Toney v. Reagan
326 F.Supp. 1093
United States District Court, N.D. California,
March 29, 1971; as amended April 28, 1971.

Six probationary faculty members at Fresno
State College brought suit under the federal civil
rights act against officials of the state college sys-
tem seeking declaratory and injunctive relief. Five
had been notified that they would not be offered
appointments for the 1971-72 school year, the
sixth, while reappointed, was notified that his
would be a terminal appointment. A non-terminal
reappointment for the fifth successive year is re-
quired for tenure.

The teachers first argued that although they
did not have formal tenure, they did have an
"expectancy of reappointment" and therefore
were entitled to the same notice and hearing as if
they were tenured. The court disagreed with this
argument, saying that the "expectancy of reap-
pointment" concept is applicable only in those
instances where the institution does not have a
formal tenure system. Accordingly, the court held
that the rights of these teachers must be deter-
mined according to due process rules applicable to
nontenured faculty, as distinguished from tenured
faculty.

Although California law does not require a
hearing for nontenure teachers, Executive Order
112 provides for a grievance procedure for non-
tenured teachers complaining about nonrenewal of
appointment. The teachers had initiated their
grievance procedure under this order, but shortly
thereafter, prior to any action being taken, filed
this court suit alleging that non-reappointment was
for constitutionally impermissible reasons, the
exercise of First Amendment rights, and that the
procedures provided by the order were inadequate
and unconstitutional. If this last allegation was
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correct, the teachers would be relieved of their
responsibility to exhaust their administrative
remedies prior to bringing suit.

Thus, the basic question before the court was
the adequacy of the grievance procedure set out in
Executive Order 112. The order provided that the
grievant initiate the proceedings by giving written
notice to the president of the college who then
selects, by lot, a panel of three members of the
tenured faculty. Each side is permitted to exercise
two peremptory challenges and unlimited chal-
lenges for cause. The panel first determines wheth-
er a hearing is required, and if so, notice is then
given of the time and place. A tape recording is
made of the hearing. The grievant has the burden
of proof. The hearing is not open to the public,
and is not conducted according to technical rules
relating to evidence and witnesses. The findings
and recommendations of the panel are confi-
dential, and the president of the college is bound
by those findings except in rare instances, in which
case he is required to state in detail his reasons for
an opposite result. Where the president does not
concur in the result of the panel, an appeal to the
chancellor of the system is provided.

The first complaint of the teachers was that
the procedures were inadequate because they were
not in any sense a "trial." In response, the court
said that procedural due process does not require a
formal "trial" conducted under judicially described
rules of evidence. Next the teachers complained
that they were not permitted to be represented by
an attorney. The court did not find presence of
counsel to be an essential ingredient of a fair hear-
ing. The teachers also complained that the pro-
cedure left the decision up to the very person who
had dismissed them originally, the college presi-
dent. On this point, the court stated first that the
president did not fire or dismiss any of the teach-
ers, he merely decided not to renew their annual
contracts. Referring to the grievance procedure,
the court noted that the president was bound by
the decision of the panel except in "rare in-
stances," in which case a further appeal was pos-
sible, so that the final decision was not his alone.
As to the teachers' contention that they were not
given the reasons for nonrenewal, the court noted
that attached to their complaint were the rating
reports and recommendations of their department
and deans indicating the reasons for nonrenewal.

The additional complaints of the teachers re-
lating to the confidentiality of the transcript, the
fact that the hearings were closed to the public,
and the number of challenges permitted to panel
members were found unpersuasive by the court.
Accordingly, the court held that the grievance pro-
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cedure was fair and adequate. The preliminary in-
junction sought by the teachers was denied.

Colorado

Cblorado Civil Rights Commission v. State,
School District No. 1, Bent County
488 P.2d 83
Colorado Court of Appeals, Division 1,
August 10, 1971.

A probationary teacher filed a complaint with
the state civil rights commission, charging that she
had been discharged from her employment because
of her Spanish-American ancestry. Prior to the end
of the 1967-68 school year the teacher had been
informed by her principal that she would not be
recommended for re-employment for the next
school year and suggested that she resign. The
teacher did so and later asked that her resignation
be withdrawn. When the school board refused to
do so, she filed the complaint with the civil rights
commission.

The commission determined that the teacher
had been unlawfully discharged. The school board
appealed this finding to the trial court which held
that the commission did riot have jurisdiction be-
cause the teacher had voluntarily resigned. The
commission then appealed from that decision.

The appellate court held that the trial court
erred in deciding that the commission did not have
jurisdiction. While the teacher had resigned, she
would not have done so if the principal had not
told her that she would not be rehired. The teacher
had been constructively discharged and the com-
mission did have jurisdiction.

The appellate court then considered the ques-
tion whether there was substantial evidence to
support the finding of the commission that the
teacher had been discharged because of her an-
cestry. Upon careful consideration of the entire
record, the court found that the record disclosed
neither direct evidence of racial discrimination nor
evidence of actions by the school ,board from
which a fair inference of such discrimination could
he drawn. In fact, there was substantial evidence
that a legitimate reason existed for discharge. For
this reason the judgment in favor of the school
board was proper and was therefore affirmed.

Delaware

Pierson v. De La Warr School District
282 A.2d 656
Court of Chancery of Delaware, New Castle,
September 23, 1971.
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A nontenured high-school teacher sought a
judgment against the school district, declaring that
his contract had not been terminated and for a
mandatory injunction directing reinstatement. Dur-
ing the teacher's initial year of employment he was
notified that his re-employment for the 1971-72
school year would not be recommended at a forth-
coming board meeting. He attended and partici-
pated in that board meeting, but a decision on his
re-employment was not reached. Thereafter, on
May 22, 1971, he wrote to the board requesting a
hearing. In response he received notification that
the board had met on May 26, and decided not to
proceed with his year-end termination. Instead, his
services would be terminated during the school
year for incompetency and neglect of duty, and he
would be suspended immediately. His request for a
hearing was denied.

The court did not consider the teacher's con-
stitutional arguments regarding due process, but
based its decision on the two statutes applicable to
the controversy. One statute provided for the ter-
mination of any teacher during the school year. It
stated that such teacher shall have the same right
to notice of the charges and a hearing and right of
appeal pursuant to the procedures specified in sec-
tions 1412-1414 for termination of services at the
end of the school year. Those sections by opera-
tion of another section referred to discharge of ten-
ure teachers. It was the position of the school
board that only tenure teachers have the right to
notice and a hearing; this teacher was not tenured
and, therefore, there was no requirement for a
hearing.

The court disagreed with the school board's
interpretation of the statutes, holding that any
teacher dismissed during the school year, including
a nontenured teacher, was entitled to the protec-
tion of the statute.

The court said that any ambiguity in the
statute should be resolved in favor of a hearing for
a teacher dismissed during the year, whether ten-
ured or not, since dismissal amounts to termination
of contract for cause and, "considering the circum-
stances, there is obviously much more potential for
permanent damage to reputation and an oppor-
tunity to earn a livelihood when dismissal occurs
during the year than there is when a contract is
simply not renewed at the end of the year."

Finally, as to what relief would be appropriate,
the court decided to grant the motion of the
school board to dismiss the suit on the condition
that it promptly make available to the teacher a
hearing and all of the procedural rights to which he
is entitled under the statute.



Florida

Johnson v. Board of Public Instruction of
Collier County, Florida
241 So.2d 445
District Court of Appeal of Florida,
Second District, December 4, 1970.

A nontenure, elementary-school teacher whose
contract was not renewed for the 1969-70 school
year brought suit against the board, seeking a
declaratory judgment as to her rights to reappoint-
ment. The trial court granted the motion of the
board to dismiss the teacher's complaint on the
ground that she had failed to allege any facts which
indicated that the board had a duty to re-employ
her and the teacher appealed.

The teacher had been employed by the school
system for three years. She alleged that she had
fulfilled all of the requirements for tenure, namely,
educational qualifications, efficiency, capabilities,
character, and capacity to meet the educational re-
quirements of the community. Also, she had been
rated "above average" by her principal and by two
supervisors of the school system. The teacher
further alleged that despite these recommendations
the superintendent failed to recommend her for
continued employment and that such failure was
due to arbitrary discrimination, capriciousness, un-
reasonable grounds, or mere personal preference by
the superintendent.

The appellate court held that the complaint of
the teacher contained sufficient allegations of fact,
which if proved, would show that she was denied
re-employment for a reason or condition which
was discriminatory, capricious, or unreasonable.
Therefore, the order of the trial court dismissing
the teacher's complaint was reversed and the case
remanded for further proceedings.

Georgia

Callaway v. Kirkland
320 F.Supp. 1135
United States District Court, N.D. Georgia,
Atlanta Division, December 29, 1970.

A high-school teacher brought suit against
Clayton County school officials, alleging that he
was dismissed from his teaching position in viola-
tion of his constitutional rights under the First and
Fourteenth Amendments. Both parties moved for
summary judgment.

The teacher had been employed in the school
system since September 1965. On March 17, 1970,
his principal advised him by a letter that a decision
on the renewal of his contract was being withheld
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pending further consideration. On March 19, 1970,
the superintendent informed the teacher that his
services were terminated as of that date for six
enumerated reasons. These were telling off-color
jokes and using profanity in the classroom, using
Playboy magazine as a teaching aid, using a certain
film, displaying a negative attitude, and failing to
follow the set curriculum. The teacher allegedly
was summoned from his classroom and instructed
to remove himself and his personal belongings from
the premises immediately. Subsequent to his dis-
missal the teacher brought this action in lieu of any
appeal to local school authorities.

The court found nothing in the record to
indicate that any type of meaningful notice or
hearing in accord with the requirements of due
process was provided to the teacher. Under the
authority of Ferguson v. Thomas, (430 F.2d 852)
the court did not believe that the case was ripe for
adjudication. That case held that there should be a
full development of the merits of a controversy
through notice and a hearing prior to a federal
court suit. Consequently, the court remanded the
case to the county board of education for com-
pliance with minimum standards of due process as
described in Ferguson, including notice and a hear-
ing.

Illinois

Fooden v. Board of Governors of State Colleges
and Universities
268 N.E.2d 15
Supreme Court of Illinois, January 25, 1971;
rehearing denied, March 31, 1971. Certiorari
denied, June 29, 1972, U.S. Supreme Court
(41 U.S. Law Week 3002).

While in their second year of employment at
Chicago State College, two probationary assistant
professors were notified in November 1968 that
their contracts would not be renewed for the
1969-70 school year. The professors and the Cook
County College Teachers Union sought to have the
board of governors review the procedures followed
in making this determination. In April 1969, the
board did review the procedures and approved
them. The professors then brought suit, alleging
that the procedures used in notifying them and
removing them from the faculty violated the gov-
erning board rules, policies, and bylaws and the
faculty constitution; that the procedures used
violated the terms of their individual contracts; and
that they were removed in violation of their con-
stitutional rights of free speech and due process.

GI
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The board filed a motion for summary judg-
ment supported by an affidavit reciting the rights
of probationary teachers. This was limited to
notice by December 1, of any year after the first
year of employment that the probationary teacher
would not be continued in employment after the
end of the current academic year. The affidavit
also set out that only the board's bylaws, governing
policies, and practices were applicable to questions
involving the re-employment of probationary
teachers, and the faculty constitution of Chicago
State College was not binding on the board or its
executive officers. The trial court found no issue
of material fact and granted summary judgment in
favor of the board.

The professors and the union appealed. They
argued that summary judgment was improper
because there were unresolved issues of fact, par-
ticularly whether the teachers were removed be-
cause of their union activities and expressions of
views on public education. On the other hand, the
board argued that the failure of the teachers to file
a counter-affidavit estopped them from challeng-
ing for the first time on appeal the sufficiency
of the board's affidavit. The board reasserted that
its sole obligation to the teachers was to notify
them of nonrenewal by December 1 and there was
no obligation to notify them of the reasons for
nonrenewal.

The appellate court concluded that summary
judgment was proper because of the failure of the
professors to file responsive pleadings or a count-
er-affidavit in effect constituted an admission of
the facts contained in the board's affidavit. Addi-
tionally, the court held that the professors' un-
verified complaint, alleging on information and
belief that they were not re-employed because of
their union activities was insufficient to raise a
triable issue of fact. The court said that for the
professors to contend that such information was
not available to them was irrelevant because rules
of the state supreme court specifically provided for
such exigency.

The court also rejected the argument of the
professors that the board had a duty to provide
them with a specific statement of reasons for the
decision not to renew their contracts under the
faculty constitution of the college and other docu-
ments. The court pointed out that the professors'
contracts were specifically made subject only to
the bylaws, policies and practices of the governing
board and thus the sole duty of the board was to
provide the notice of nonretention within the re-
quired time. Accordingly, the decision of the trial
court in favor of the board was affirmed.

NOTE: The Supreme Court of the United States
denied a review from this decision.

Hopkins v. Board of Education of the
City of Chicago
330 F.Supp. 555
United States District Court, N.D.
Illinois, E.D., August 25, 1971.

A certified but nontenured teacher brought
suit under the federal civil rights act against the
board of education and the city of Chicago, seek-
ing damages and injunctive relief. The teacher
alleged that he was terminated for the exercise of
his First Amendment rights in violation of the Con-
stitution.

At the time the teacher's services were discon-
tinued, he was serving as a day-to-day substitute in
a high school. The school board asserted that the
teacher was terminated for failure to perform his
duties on May 20, and 21, 1971, and not for a
critical speech he had made the week before. The
court agreed with the board that there was no
evidence of a connection between the speech and
the termination.

However, the teacher contended that the lack
of any real reason for termination would lead to
the inference that it was because of the speech.
The question before the court was whether the
teacher had adequately performed his duties on the
days in question. It appeared from the evidence
that during the two days in question.there was an
effective student boycott and the confused situa-
tion resulting therefrom was aggravated by a series
of fire alarm bells causing students and faculty to
spend considerable time in vacating and re-entering
the building. Because of the boycott, the principal
had specifically instructed all teachers to either
attend class or leave the building. On May 21, the
principal asked the teacher to either "follow the
program" or leave. The teacher responded that he
would decide later what he was going to do. The
teacher was then told to report "downtown." The
court found from the evidence that the school
board had reason to believe that the teacher was
not following the prescribed program of teaching
his classes and that lie had failed to show an uncon-
stitutional and ulterior motive for the action of the
school officials.

The teacher then contended that he was
denied procedural due process in that he was not
given a more specific statement of reason for his
termination and a more complete review before it
became final. The teacher had met with the
director of teacher personnel and several other
school officials and had two union representatives



present with him. It was the opinion of the court
that he was accorded as much due process as the
Fourteenth Amendment entitled him to. The court
said that although the procedure in this instance
may have been somewhat peremptory, it must be
remembered that the teacher was a day-to-day
substitute without tenure and that he was told
specifically why he was being terminated. Also,
there was a higher review of the principal's decision
to terminate him. The court agreed with the
teacher that he should not be terminated even as a
nontenure teacher for reasons that were calculated
to interfere with his constitutional rights to free
speech and that prior to termination, he should be
advised of the reasons and be given a reasonable
opportunity to present his side of the matter to
responsible school officials. However, to obtain
relief under the civil rights statute, the teacher
must prove that he had been deprived of a consti-
tutional or statutory right by the action of the
school board. The court concluded that the teacher
failed to do so and, therefore, could not recover.

Shirai v. Thomas
447 F.2d 1 025
United States Court of Appeals, Seventh Circuit,
September 2, 1971; rehearing denied
September 24, 1971. Judgment vacated, U.S.
Supreme Court, June 29, 1972.
(41 U.S. Law Week 30 0 1).

(See Teacher's Day in Court: Review of 1970, p.
38.)

A nontenure high-school teacher of German
was notified during her second year of employ-
ment that she would not be recommended for re-
employment. The reason given for the proposed
action was that she had failed to coordinate her
teaching with that of the other German teacher so
that students would not be handicapped in trans-
ferring at the end of a semester. There was a
dispute as to whether this had previously been
discussed with the teacher and also whether she
had been told that she could attend the board
meeting at which the decision would be made on
the renewal of her contract and give her position.
The teacher did not attend the meeting.

The, teacher brought suit under the federal civil
rights act, alleging that the action of the board
deprived her of her constitutional rights. The trial
court noted that the teacher had been given the
reason for the action of the school board and con-
cluded that it was immaterial whether she had been
told she could attend the board meeting and have
an opportunity to explain and support her posi-
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tion. Summary judgment was granted in favor of
the board.

On appeal the appellate court referred to its
decision in Roth v. Board of Regents which held
that a nontenurcd university professor was consti-
tutionally entitled to reasons for nonretention and
a hearing at which he could respond. The appellate
court held that the same principle applied to a
high-school teacher, and, therefore, summary judg-
ment was improper because there was an issue as to
whether the teacher was offered a hearing at which
she could respond. As in Roth, the court said, the
test is one of balancing the public school's interest
in selecting its permanent teaching staff against the
professional reputation, employability, and career
interests of the teacher in retaining her job. Ac-
cordingly, the appellate court held that the teacher
was entitled not only to the statement of reasons
which she did receive, but also to notice of a hear-
ing at which she might respond to the stated rea-
sons.

In her arguments, the teacher sought to have
the court go further than the requirements of
Roth. She sought to have the court rule that she
could not be dismissed for failure to coordinate her
teaching unless the school board could show that it
had defined in advance the standard of conduct
required and had informed the teacher of it. The
appellate court disagreed, noting that a teacher
may be assumed to be competent in matters of
classroom performance, and "the school must have
considerable freedom to refuse to retain a proba-
tionary teacher who does not meet imprecise,
though nonetheless valid, standards of com-
petence." In addition, the appellate court agreed
with the district court in Roth in rejecting advance
specification of standards.

The teacher also sought a type of hearing that
would impose a greater. burden on the school board
and one that would be before an independent
tribunal. The appellate court found no reason why
the hearing before the board would not be ade-
quate and again agreed with the district court in
Roth that the burden of proof was on the teacher.

The summary judgment in favor of the school
board was reversed and the case remanded for
further proceedings.

NOTE: An appeal from the decision in this case
was filed with the Supreme Court of the United
States. On June 29, 1972, the court vacated the
judgment and remanded the case to the lower court
for further reconsideration in the light of the deci-
sion in Roth v. Board of Regents, decided that day.
(See p. 80 of this report.)
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Simcox v. Board of Education of Lockport
Township High School District No. 205,
Will County, Illinois
443 F.2d 40
United States Court of Appeals, Seventh Circuit,
May 12, 1971.

A teacher employed as a high-school guidance
counselor, appealed from an adverse lower court
decision in his civil rights complaint against the
school district. During his second year of employ-
ment the teacher had received written notice that
his contract would not be renewed for the next
year, thereby denying him tenure under state law.
The teacher brought suit, charging that his consti-
tutional rights under the First Amendment had
been violated.

The principal thrust of the teacher's complaint
was that the four reasons given by the school board
for nonrenewal were untenable and, therefore, he
must have been terminated because of the exercise
of his constitutional rights. The given reasons were
"resistance" to attend evening parent meetings,
refusal to submit weekly guidance reports, refusal
to participate in a photo project, and refusal to
perform compensated extra duties in emergency
situations. There was evidence that other coun-
selors were erratic in their attendance at the week-
ly parents meetings and opposed to handing in the
weekly reports. There also existed other areas of
discontent among the counselors in the school dis-
trict. This counselor and another were the repre-
sentatives to speak to the administration. This
counselor was also active in the local teachers
union and a member of the negotiating team. It
was his contention that it was these activities that
caused his discharge and not the reasons given by
the board.

The court found no evidence to indicate union
animosity by the board but did find evidence to
indicate refusal to perform extra duties by the
teacher. The court quoted from the dismissal
notice given the counselor by the board: "There
are many duties involved with being a contributing
staff member that surround the specific primary
function of the staff member. Such duties, while
necessary in the total educational process, cannot
be written into a contractual obligation, but
instead depend on the professional attitude, ethics
and self direction displayed by the staff member in
cooperating with the administration in the school
operation." The court found that the evidence
adequately supported the conclusion of the school
board that the teacher was dismissed because of
this lack of self direction and cooperation in rela-
tion to extra duties.

The final argument of the teacher, that he was
denied equal protection of the laws, was found
wanting in merit by the court. Although other
counselors who shared his views were retained
while he was not, the court said that the record
disclosed no evidence that they shared this coun-
selor's view that he would not perform any duties
not written into his contract.

On the finding that the school board acted in
good faith and that no constitutional right of the
counselor had been violated, the judgment of the
lower court in favor of the school district was af-
firmed.

Kansas

Endicott v. Van Pelle?:
330 F.Supp. 878
United States District Court, D. Kansas,
August 12, 1971.

A teacher in Unified School District No. 260
was notified that his contract would not be re-
newed for the 1970-71 school year. He brought
suit against the school. superintendent and the
members of the school board, charging that his
nonrenewal was in violation of the equal protec-
tion and due process clauses of the Fourteenth
Amendment and that jurisdiction existed under the
federal civil rights act. The thrust of the teacher's
complaint was that the failure of the board to give
him notice of the reasons for his nonrenewal and a
hearing on those reasons was arbitrary.

The school board asserted that it was immune
from suit, that the teacher had no constitutionally
protected right to continued employment, and that
no claim had been asserted against the individual
school officials. The defendants did not answer the
allegations of fact in the teacher's complaint, and
this case was heard on their motion to dismiss the
complaint.

The teacher had been employed by the school
district for five years prior to being notified that
his contract would not be renewed. Under Kansas
law, tenure is not available in districts the size of
this one, but employment contracts continue from
year to year unless the school board gives notice
prior to March 15 of the contract year of its inten-
tion to terminate the contract. The teacher alleged,
and it was not denied by school officials, that he
had been highly evaluated in the 1969-70 school
year and the sole reason for the nonrenewal of his
contract was the superintendent's dissatisfaction
with the manner by which the teacher attempted
to discipline his son. The teacher further alleged
that the school district had in effect a "fair dis-



missal procedure policy" which required a hearing
before nonrenewal of a teacher's contract.

To bring an action under the federal civil rights
act, two elements are necessary: first, that the
action complained of was done under color of state
law, and second, that the action deprived a person
of some constitutional right. In this instance the
court said there was no doubt that the nonrenewal
of the teacher's contract was done under color of
state law. The remaining question was then wheth-
er the teacher had alleged the deprivation of a con-
stitutional right. Upon review of numerous cases of
constitutional rights of teachers whose contracts
had not been renewed, the court found a "certain
degree of confusion between determining, on the
one hand, the existence of a constitutionally pro-
tected right and, on the other hand, the degree to
which the established right should be protected,
i.e., the quantum of procedural due process that is
required in denying or terminating the right. The
court found it relevant that the applicable state law
provided that a teacher's contract continues from
year-to-year unless "written notice of intention to
terminate," is given. This type of statute, the court
said, anticipated more than mere notice of termina-
tion and gives teachers a certain degree of security
in their positions. The court concluded that the
teacher had sufficiently pled the existence of a
constitutionally protected interest. This, the court
said, was not only the privilege of public employ-
ment but also protection of the valuable inalien-
able right to pursue one's chosen occupation
coupled with a right or interest of an expectancy
of continued employment which could not be
denied without due process. The court found it
unnecessary to determine the exact nature of the
procedures that the school officials had to make
available to the teacher in this instance since this
case was before the court on the school board's
motion to dismiss. That motion was denied and the
court directed that the matter proceed to trial on
the merits.

Louisiana

Hill v. Caddo Parish School Board
250 So.2d 446
Court of Appeal of Louisiana, Second Circuit,
June 22, 1971.

A teacher sought a court order to compel the
school board to reinstate him as a teacher and to
pay his salary for the remainder of the 1970-71
school year. The trial court dismissed the case, and
the teacher appealed.
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The teacher was employed for the 1969-70
school year under a temporary certificate. He was
re-employed for the 1970-71 school year and was
issued another temporary certificate. On December
4, 1970, he was notified that his employment
would cease as of January 15, 1971, for the pri-
mary reason that he was not a certified teacher.
The teacher alleged that he, as a probationary
teacher, was not discharged in accordance with
provisions in the tenure law relating to discharge of
probationary teachers. The school board main-
tained that holders of temporary certificates were
not protected by the tenure law.

The appellate court agreed with the school
board's interpretation. The tenure law defines a
teacher as one "who holds a teacher's certificate
and whose legal employment requires such teach-
er's certificate." Under state board of education
rules, a temporary certificate is issued for one
school session only and employment of teachers in
positions where they are not regularly certified is
authorized upon recommendation of the employ-
ing school superintendent who must certify that
there is no certificated teacher available for the
position. After viewing the teacher tenure law, the
appellate court found it clear that the protection
of the tenure law was not intended to apply to
persons holding temporary certificates. The tenure
law, the court said, protects a teacher in re-employ-
ment fi--om year to year as well as from dismissal
during the year. A temporary certificate which is
valid for one year only, obviously did not carry
with it any right to re-employment.

The court held that the teacher did not have
the protection of the tenure law. Therefore, the
school board did not have to comply with the ten-
ure law in dismissing the teacher. The decision of
the trial court was affirmed.

Massachusetts

Mailloux v. Kiley
323 F.Supp. 1387
United States District Court, D. Massachusetts,
March 22, 1971.

A high-school English teacher was discharged
because of his use of a certain taboo word in class.
The district court issued a preliminary injunction
ordering the teacher reinstated pending a trial on
the merits. The appellate court affirmed (436 F. 2d
565). This case involved the merits.

On October 1, 1970, during a class discussion
of a book, the teacher introduced the subject of
society and its ways as illustrated by taboo words.
He then wrote a slang expression for sexual inter-
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course on the board and asked the class in general
to define it. The definition was supplied by a
volunteer. The following day, the parent of a
female student, being erroneously informed that a
particular girl had been asked for the definition,
complained to the principal who in turn asked the
head of the English department to investigate the
incident. Following the interview with the head of
the department the teacher was suspended by the
superintendent.

A hearing was requested before the school
committee. After the hearing the committee dis-
charged the teacher on the general charge of "con-
duct unbecoming a teacher" without making a
finding as to any specific particular, including
whether the teacher had called upon a particular
girl for the definition.

The court made additional findings of fact, in-
cluding that the topic of taboo words had a limited
relevance to the novel under classroom discussion
and a high degree of relevance to the proper teach-
ing of eleventh-grade basic English; that the word
in question was relevant to a discussion of taboo
words; that eleventh-graders had sufficient sophis-
tication to treat the word from a serious educa-
tional viewpoint; that the teacher's action did not
have a disturbing effect on the class; that calling on
a volunteer to define the word was reasonable; that
the word is in books in the library; and that the
opinion of experts differed on whether the action
of the teacher was appropriate and reasonable
under the circumstances and served a serious edu-
cational purpose.

Turning to the question of law, the court
noted that the Fourteenth Amendment recognizes
"that a public school teacher has not only a civic
right to freedom of speech both outside . . . and
inside...the school house, but also some measure
of academic freedom as to his in-classroom teach-
ing." The court cited two cases involving academic
freedom for teachers, Keefe v. Geanakos (418 F.2d
(19 69)), and Parducci v. Rutland (3 1 6 F,Supp.
352, (1970)). One upheld the substantive right of a
teacher to choose a teaching method which in the
court's view served a demonstrated educational
purpose. The other upheld the procedural right of
a teacher not to be discharged for the use of a
teaching method not proscribed by regulation. Re-
lying on both these cases, the teacher argued that
both his substantive and his procedural rights pro-
tected by the Fourteenth and First Amendments
were violated by his discharge.

In view of the evidence of divided professional
opinion as to whether the teaching method used by
the teacher was proper, the court could not say
that the teacher's method was plainly permissible

in the constitutional context. Taking note of the
age of the students, their level of maturity, and
other factors relevant to the public school situa-
tion, the court ruled "that when a secondary
school teacher uses a teaching method which he
does not prove has the support of the pre-
ponderant opinion of the teaching profession or of
the part of it to which he belongs, but which he
merely proves is relevant to his subject and stu-
dents, is regarded by experts of significant standing
as serving a serious educational purpose, and was
used by him in good faith the state may suspend or
discharge a teacher for using that method but it
may not resort to such drastic sanctions unless the
state proves he was put on notice either by a regu-
lation or otherwise that he should not use that
method," This exclusive procedural protection, the
court said, is afforded to the teacher not because
he is a public employee but because "in his teach-
ing capacity he is engaged in the exercise of what
may plausibly be considered 'vital First Amend-
ment rights.' "

Since in this case it was not claimed that any
regulation prohibited the method utilized by the
teacher, nor could it be said that the teacher
should have known that his teaching method was
not permitted, it was a violation of due process for
the school committee to suspend and discharge
him on that account. Accordingly, the teacher was
entitled to continued employment through the
197 0-7 1 school year. The school officials were
directed to expunge from his employment record
all notation of the teacher's suspension or dis-
charge. The teacher was also awarded lost salary
for the period his employment was discontinued.
However, the court noted in conclusion that school
authorities are free to suspend a teacher who is
using teaching methods of which they disapprove
until such time as he agrees to cease using such
methods.
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Alailloux v. Kiley
448 F.2d 1242
United States Court of Appeals, First Circuit,
September 23, 1971.

(See case digest immediately above.)

The school board appealed the decision above
to the First Circuit Court. To support its position,
the school authorities pointed to a statement in the
Code of Ethics of the Education Profession that
the "teacher recognizes the supreme importance of
the pursuit of truth, devotion to excellence and the
nature of democratic citizenship." The appellate
court said that this standard, though laudable, is



impermissibly vague as notice to the teacher that
he should not have engaged in the activity com-
plained of. This standard, the court continued,
could not justify a post facto decision by the
school authorities that use of a particular teaching
method is ground for discharge or other serious
sanction, simply because some educators disap-
prove of it.

In affirming the decision of the district court,
the appellate court rejected the guidelines laid
down by that court for permissible teaching
methods. The appellate court was of the opinion
that "any such formulation would introduce more
problems than it would solve." The appellate court
saw "no substitute for a case-by-case inquiry into
whether the legitimate interests of the authorities
are demonstrably sufficient to circumscribe a
teacher's speech."

Rounzani v. Leestamper
330 F.Supp. 1248
United States District Court, D. Massachusetts,
July 2, 1971.

A nontenured professor at Worcester State
College brought a civil rights suit against the presi-
dent of the college and other college officials,
alleging that their failure to reappoint him to his
position for the 1971.72 academic year deprived
him of due process under the Fourteenth Amend-
ment. He sought a preliminary injunction restrain-
ing the college officials from terminating his em-
ployment until he had been afforded due process
rights.

The teacher was in his second year of teaching
at the college and, therefore, entitled to notifica-
tion prior to December 15, if he was not to be
reappointed. lie was first notified on March 1,
1971, by the president that he would be re-em-
ployed for the 1971 -72 academic year. Then on
April 16, his resignation was requested for
1971-72; and he was informed that nonrenewal of
his contract would be recommended. The reason
given by the president was that he had received
information contradicting representations made by
the teacher concerning the progress of his doctoral
studies. On May 14, 1971, the teacher was in-
formed that his contract would not be renewed
and was invited to attend a meeting with the presi-
dent. He attended this meeting and presented
evidence on the progress his studies but no
further action regarding his status was ever taken.
Suit was then brought.

The teacher argued that he had been deprived
of constitutional rights to due process, while the
college officials countered by stating that the
teacher's injury, if any, arose from a contract
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dispute more properly litigated in state court. In
making a determination of the teacher's rights, the
court noted that he was not tenured and, there-
fore, was not entitled to the procedures afforded
to tenure faculty; also, he had not alleged any con-
stitutionally impermissible motive for his dis-
charge. However, the court, found that the teacher
was in a markedly different position than he would
have been if notified of the nonrenewal on Decem-
ber 15. Had he been notified on that date, he
would have been entitled only to a statement of
reasons for nonretention as set out in Drown v.
Portsmouth School District. (See page 73 of this
report.) The teacher contended that since he was
not notified of nonrenewal by December 15, the
passing of that date operated to extend his con-
tract, or at least justified an expectation of re-em-
ployment on his part. The court was of the opinion
that the timing of his release placed him in a sub-
stantially disadvantaged position vis-a-vis those
notified of nonreappointment in the prescribed
manner, and to determine the precise extent of this
disadvantage and its due process implications, it
was necessary to balance the competing interests of
the teacher and the college. The court found that
the college had an interest in maintaining a com-
petent faculty, and that the teacher had two
arguably protectable interests: an expectancy of
continued employment under the facts involved,
and the protection of his professional reputation.
In light of the absence of specific procedures in
this case, the gravity of the charges made by the
college and their necessary effect on the teacher's
professional reputation, the court held that the
teacher's interests "clearly merit greater procedural
consideration than has been afforded."

Concluding that due process requires a state-
ment of charges and a hearing, the court granted
the preliminary injunction sought by the teacher.
Pending a hearing on the merits, the college of-
ficials were enjoined from failing to renew the
teacher's contract unless prior to its expiration he
had been provided with a particularized statement
of the charges against him, an opportunity to be
heard, with counsel, by the board of trustees, and
notice of that body's decision. Further, the court
ordered expunged any notation of the termination
of the teacher's contract which may have been
made in records of the college.

Michigan

Fucinari v. Dearborn Board of Education
188 N.W.2d 229
Court of Appeals of Michigan, Division 1,
March 29, 1971.

67



68

The state tenure commission directed the
board of education to re-employ a probationary
teacher as a tenure teacher. The trial. ,:ourt af-
firmed this decision, and the board of education
appealed.

During her second year of service, the teacher
was notified on April 1, 1969, that she would not
be re-employed because of unsatisfactory per-
formance. This letter was from the director of per-
sonnel. State law requires that in the case of a
probationary teacher whose performance is un-
satisfactory, the school board notify him at least
60 days prior to the end of school of the unsatis-
factory service and of discontinuance of services.
In this instance, at an executive meeting of, the
school board in March, the director of personnel
had informally discussed this teacher's case and
had been told to send the 60day letter if the
school administrators still viewed the teacher's per-
formance as unsatisfactory. It was uncontroverted
that the board did not formally take final action
on the non-re-employment of the teacher until its
regular meeting of April 1 4, 1969, and admittedly
the teacher was never given any notification of this
final action. Since the last day of school was June
1 3, this was not within the 60day period.

The court held that because of failure of the
school board to comply with the statutory provi-
sions, the teacher was entitled to be employed for
the next school year. And having completed two
years and been reappointed for the next year, the
teacher attained continuing tenure status, and was
entitled to the protection of the teacher tenure
law.

Weckerly v. Mona Shores Board of Education
184 N.W.2d 32 3
Court of Appeals of Michigan, Division 2,
December 1, 1970.

The state tenure commission ordered that a
probationary teacher be returned to her employ-
ment as a tenure teacher. The trial court vacated
this order, and the teacher appealed. The teacher
was completing her second year of employment in
the school system when the superintendent recom-
mended that she be placed on a third year of pro-
bation because of unsatisfactory classroom dis-
cipline, For the same reason the school board
voted to terminate her contract at the close of the
1967-68 school year, the end of the second proba-
tionary year.

On April 8, 1968, the superintendent sent a
letter by certified mail to the teacher, informing
her that her contract would not be renewed. The
same day the school principal orally informed the
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teacher of the same fact. The teacher was not at
home when attempted delivery was made of the
certified letter, and a mail arrival notice was left in
her mailbox. The teacher who was blind, testified
that she searched for the expected letter for the
next few days but did not find either the letter or
the mail arrival notice. The teacher actually re-
ceived the letter on April 1 3, and it was read to
her.

The state statute requires that probationary
teachers receive at least 60 days' written notice
before the close of the school year that their ser-
vices will be discontinued. In this case the sixtieth
day before the close of school was April 9, 1968.

The appellate court rejected the arguments of
the teacher that the applicable statute was uncon-
stitutional, that she was denied procedural due
process, and that there was no basis for the deter-
mination that her services were unsatisfactory. The
court concluded that the certified letter sent to the
teacher by the board satisfied the 60-day statutory
notice requirement even though the teacher did
not receive the letter until 5 6 days prior to the end
of the school term. In reaching this conclusion, the
appellate court took notice of the fact that the
teacher was given 61 days' oral notice and that the
letter was mailed 60 days prior to the end of the
school year. The court held that the teacher had
not attained tenure, and, therefore, the state ten-
ure commission had no jurisdiction. The opinion of
the trial court was affirmed.

Minnesota

Pearson v. Independent School District No. 716
188 N.W.2d 776
Supreme Court of Minnesota, June 25, 1971.

A probationary teacher who was not re-em-
ployed for the 1970.71 school year sued for a
declaratory judgment that he had a contract for
that school year because of the failure of the board
to comply with state law regarding probationary
teachers.

It appeared that the teacher had been notified
prior to April 1, 1970, that his contract would not
be renewed for the following school year. He then
requested the reasons for this action and received a
letter from the board stating them, including in the
letter the statement that "adequate supervision has
been furnished your classes and several conferences
with your principal have been conducted." It was
the position of the teacher that he had not been
furnished "adequate supervision" and that under
state law such must have been provided and, there-
fore, he had a contract for the next school year.



The school board maintained that it had complied
with all requirements of state law relating to the
nonrenewal of his contract and denied that he was
entitled to continued employment. The trial court
ruled in favor of the school board. The teacher
appealed.

The issue on appeal was whether state law re-
quired a hearing on the question of whether "ap-
propriate supervision" was furnished to a proba-
tionary teacher before a school board may decide
not to renew his contract. State law provides that
the contract of a probationary teacher may or may
not be renewed "as the board shall see fit" and
requires that if a probationary teacher whose con-
tract is not renewed shall request the reasons for
the action, "the school board shall give the teacher
its reasons in writing, including a statement that
appropriate supervision was furnished describing
the nature and extent of such supervision furnished
the teacher during his employment by the board."
The teacher argued that it was the legislative intent
that the board furnish supervision and, therefore, if
the teacher challenges the school board statement
that supervision was furnished, there must be a
hearing on the issue.

The appellate court did not agree with the
teacher, since the statute says that the contract of
a probationary teacher may or may not be renewed
as the school board sees fit. Additionally, the
statute specifically sets out when hearings will be
held and this instance did not fall under any
category requiring a hearing.

Holding that the state legislature did not
intend to provide a hearing to a probationary
teacher whose contract was terminated, and that
the board of education had fully complied with
state law regarding nonrenewal of probationary
teachers, the appellate court affirmed the decision
of the lower court in favor of the board of educa-
tion.

Missouri

Long v. Board of Education of the City
of St. Louis
331 F.Supp. 193
United States District Court, E.D. Missouri, E.D.,
June 25, 1 9 71; judgment affirmed 456 F.2d 1058,
U.S. Circuit Court of Appeals for the Eighth
Circuit, March 13, 1972.

Two probationary teachers brought a civil

rights action, charging that they were denied re-em-
ployment for constitutionally impermissible rea-
sons. One teacher was project director of a
diagnostic and adjustment center funded under
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Title III, ESEA, and the other teacher was a staff
member of the center. The director of special edu-
cation of the school system had supervisory con-
trol of the center. Both teachers were initially em-
ployed for the 1967-68 school year andre-employ-
ed for the 1968 -69 school year. However, by letter
dated April 7, 1969, they were informed that their
contracts would not be renewed for the next
school year. Under Missouri law there is a three-
year probationary period.

Plaintiffs' position was that the staff member
was not rehired because of a critical letter she
wrote to a state representative and that the direc-
tor of the project was not rehired for refusing to
discharge the staff member. The difficulties leading
up to the letter began when the center was in-
formed that federal funds would be available for a
1968 summer project and was asked to draw up a
program. The program was prepared by the staff
member and presented to the director of special
education. He reduced the total amount of the re-
quest by $10,000 by deleting some items. Never-
theless, when the project was put into final forth
by the two teachers, it contained all of the original
items. The supervisor was never informed of this
action. The state department of education upon
consultation with the director of special education
reduced the project by deleting the same items
previously cut out. The project was satisfactorily
conducted by the staff member, but the required
evaluation at the end of the summer was quite late.

The following year, funds again became avail-
able for a summer project, and again the supervisor
directed the two teachers to prepare a project for
submission. The project was prepared by the staff
member, but was submitted late with the result
that it was not funded. The supervisor had asked
for a copy of the program when it was completed,
but this request was ignored by the staff member.
Several days after the program was submitted, a
state department official asked the staff member if
the project could function on less than was re-
quested, since there was limited money available.
The letter to the state legislator was written the
following day,

The court found it apparent from the evidence
that neither of the two teachers could adjust to the
fact that the director of special education was their
superior and that they were responsible to him.
The court said that their conduct followed a
pattern of either failing to follow explicit direc-
tions of their superior or of dragging their feet in
order to avoid timely consultation with him. In the
evaluation of the project director which the
superior made at the end of her first year, note was
taken of the need for improvement in certain areas,
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including compliance with school-board rules,
regulations, and policies, and filing required reports
promptly and accurately. The unsatisfactory rating
at the end of the second year was based on a deter-
mination by the superior that the project director
"has continued to refuse and accept and follow the
administration's decisions and policies made by the
Office of Special Education to which she was
directly responsible."

As for the staff member, her satisfactory rating
at the end of the first year was prepared by the
project director and accepted by the superior who
had no personal contact with her. By the end of
the second year, the supervisor was convinced that
it would be undesirable to reemploy her. It was
not disputed that the letter written to the state
representative had a bearing on the teacher's dis-
charge, but the decision was not based on the con-
tents of the letter per se, rather upon what it dis-
closed. The teacher wrote the letter on official
schoolboard stationery and signed it in her official
capacity, so that it could reasonably be concluded,
the court said, that she was undertaking to speak
on behalf of the school board as its representative
without consulting its policymakers and thereby
"evidenced her intent and purpose of usurping
authority that did not belong to her." The court
said further that throughout the letter the teacher
continually used "we" and "our" as if speaking on
behalf of the school board. The court concluded
that the nature of the letter was such that, to the
extent that it influenced the decision not to re-em-
ploy the teacher, it did not fall within the constitu-
tionally protected area of free speech and right of
petition. While the court found that the teacher
had the right to express herself as an individual, she
did not have the right to speak for the board or to
misrepresent its position.

The court also concluded that the refusal of
the director to discharge the staff member for
writing the letter was not the cause of the direc-
tor's nonrenewal. The court held that the non-
retention of the two teachers was not based on
impermissible constitutional grounds but rather
was the result of good faith discretion by the
school superintendent in the light of the facts avail-
able to him as disclosed by the recommendations
of the teachers' superior and his own appraisal of
the situation. Judgment was entered in favor of the
school board.

NOTE: This decision was affirmed on appeal on
March 13, 1972 (456 F.2d 1 058). The United States
Court of Appeals for the Eighth Circuit rejected
the teacher's claim that the nonrenewal of her
employment was for constitutionally impermissible
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reasons. The court held that in the circumstances
the letter she wrote to the state legislator was not
protected speech under the First Amendment.

Nebraska

A hern v. Board of Education of School District
of Grand Island
327 F.Supp. 1391
United States District Court, D. Nebraska,
April 20,1971; affirmed, U.S. Court of Appeals,
Eighth Circuit, 456 F.2d 399 (February 29, 1972).

A nontenure teacher discharged during her
contract term brought suit under the federal civil
rights act, seeking reinstatement and damages. She
alleged that her right to free speech, due process,
and right to teach under the First, Fifth, and Ninth
Amendments to the Constitution had been
violated.

The teacher had been employed as an eco-
nomics teacher from September 1966 until her dis-
charge in March 1969. She already had a contract
for the 1969-70 school year. Following her atten-
dance at a civic institute summer seminar, the
teacher became acquainted with a new teaching
method, that o f inquiry. The teacher also became
more aware of and sensitive to the area of student
rights, and this was reflected in her teaching. In the
belief that her consumer economics and economics
classes were becoming too political, the teacher
was questioned about her teaching method in
February 1969. However, the basis for her dis-
charge arose in March. While the teacher had been
away a week at tending a seminar, a substitute was
employed to teach her classes. On her return, her
students reported that the substitute had not
taught the class as the teacher would have and in
one class had seized a boy by the hair and slapped
him across the face. The teacher became quite
angry, referred to the substitute as a "bitch," and
told her students that if this happened again, she
hoped that they would all walk out. Also on that
clay the teacher discussed the slapping incident
with another of her classes and focused the stu-
dents' attention on drafting a proposed school
regulation regarding corporal punishment. She
wished to have the resolution presented to the
high-school student council.

On March 19, 1969, the teacher was called to a
meeting in the principal's office with other school
officials. There she was upbraided for her remarks
about the substitute teacher; told her educational
philosophy did klot "fit in this school," that her
main function was to teach economics, anri
directed that she return to her classroom and not



discuss the slapping incident any more and to get
her classes under control. The teacher ignored
these admonitions and the following day spent at
least one entire class discussing the incident, the
proposed resolution, and the advisability of the
students holding a preschool meeting the next
morning. When this was reported to the principal,
the teacher was again called in and informed that
she was being suspended with pay until action was
taken by the board of education. After the meeting
with the school board, at which the teacher was
present with counsel, the board voted to declare
the teacher's position vacant, her 1968-69 contract
terminated, and her 1969-70 contract void for in-
subordination.

The court had no difficulty in determining
that the teacher had been accorded substantive due
process. There was reason for the action of the
board because of the insubordination of the teach-
er arising from directives stemming from the
criticism in class of a fellow teacher in the slapping
incident, her refusal to follow the directives of the
principal to teach economics, and the steps taken
by the teacher during classroom hours in seeking
consideration of a declaration of student rights.
The court was persuaded that the exercise of a
constitutional right was not the basis for the dis
charge. Although a teacher, like any other citizen,
has a right to express opinions on matters of public
concern, the court said, still, it doubted that the
teacher had "a right to express them during class in
deliberate violation of a superior's admonition not
to do so, when the subject of her opinions and
concerns is directly related to student and teacher
discipline." The court held that while the teacher
had a right to express disagreement with the ad-
ministration, she did not necessarily have a right to
express that disagreement in the classroom when,
as here, reasonable alternative means for expression
of dissent were available.

The matter of procedural due process was
more troublesome to the court. A number of re-
cent cases involving the nonrenewal of teachers'
contracts, the court observed, had reached op-
posite conclusions on the need for a statement of
reasons and a hearing. The court here also noted
two cases of the Supreme Court of the United
States involving procedural clue process, one of a
welfare recipient, Goldberg v. Kelly (90 S.Ct. 1011
(1970)), and the other of a cafeteria worker in a
military establishment, Cafeteria and Restaurant
Workers v. McElroy.(81 S.Ct. 1743 (1961)). The
former case held a hearing necessary before a
denial of benefits, and the latter case held a hearing
unnecessary. Because of the uncertainties these
cases produced in the mind of the court and the
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lack of a Supreme Court pronouncement in the
area of due process for teachers, the court here
held, in accordance with the appellate court for the
circuit, that absent statutory or contractual re-
quirements, there is no constitutional right to a
hearing upon discharge with rights of cross-
examination and confrontation of witness. Here
there was no contractual right to a hearing, but a
statutory right did exist upon filing of a written
request by the teacher whose contract is termi-
nated. Since the teacher never requested a hearing,

judgment was rendered for the school board.

NOTE: On February 29, 1972, the United States
Court of Appeals for the Eighth Circuit affirmed
this decision, holding that the school board had
ample cause to dismiss the teacher for insubordina-
tion and that the lower court was correct in
deciding that insubordination was the basis for the
dismissal. 'The hearing provided the teacher was
adequate to insure her constitutional right to pro-
cedural fairness and a meaningful hearing, the
court held, since the teacher understood that the
basis for her suspension and dismissal was in-
subordination by reason of her failure to comply
with the school principal's instruction regarding
restoration of order and proper curriculum in her
classes, received advance notice of the proposed
school board hearing at which she appeared, and
was represented by counsel, and was permitted to
testify and cross-examine the principal. (456 F.2d
399)

New Hampshire

Chase v. Fall Mountain Regional School District
330 F.Supp. 388
United States District Court, D. New Hampshire,
July 28, 1971.

A nontenure high-school English teacher
whose contract was not renewed for the 19 7 0-71
year sued the school district and officials of the
district. He charged that the failure of the district
to renew his contract was a denial of his constitu-
tional rights of freedom of speech and association
since the decision was based in whole or in part on
his activities as negotiator for the teachers associa-
tion and that his Fourteenth Amendment rights to
due process were violated and that the action of
the school board was arbitrary, discriminatory, and
capricious.

The teacher had been employed by the school
district since the 1968-69 school year. During that
year he was an active and outspoken member of
the negotiating committee for the teachers associa-
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tion. During negotiations he issued press releases
critical of the school board which irritated its
members. Nevertheless, the teacher's contract was
renewed for the 1969-70 school year. His principal
had strongly recommended that he be rehired and
had rated him very high in every category.

In the fall of 1969 the teacher was appointed
chief negotiator for the teachers association. As
negotiation proceeded, the teacher became dis-
enchanted with the attitude of the school board
toward a contract for the teachers and toward him
personally. He ultimately stopped serving as
negotiator because he felt that the animosity of the
board toward him prevented him from being an
effective spokcman for the teachers. In January
1970, a female student complained to the principal
that the teacher had been paying special attention
to her and had touched her. On cross-examination
it turned out that the girl had a poor academic
record, had failed the teacher's English class, and
had talked to the daughter of a school board mem-
ber about the teacher prior to her complaint. A
few days later the daughter, also a student, and
another student complained about the teacher to
another teacher. Their complaints were of a general
nature concerning allegedly offensive remarks
made in class by the teacher, and the first girl tes
tified that the teacher had touched her.

There was additional student testimony re-
garding rumors around the school about the teach-
er's conduct in college and while teaching in
another town. There was no testimony as to when
these rumors started but it was about the time of
the complaints to the principal. The principal
spoke with the teacher after each of the com-
plaints. He also recommended that the teacher be
rehired and rated him excellent in every category,
including "relationship with students."

The superintendent testified that he attempted
to check the truth of the rumors but got no results,
and the rumors remained unverified. Ile also tes-
tified that he received inquiries and complaints
from parents. Based on these factors he made the
decision not to renew the teacher's contract, alleg-
edly because he had "lost his effectiveness as a
teacher in the district." The court noted that this
recommendation was made notwithstanding that
the superintendent was unable to check the rumors
and had not talked to the teacher or to the girls
who had complained about him. The superin-
tendent admitted that his recommendation of non-
renewal was made on the complaints and rumors,
and the recommendation would have been the
same whether they were true or false. At its next
meeting, the school board accepted the recom-
mendation and voted 5-2 not to renew the teach-
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er's contract. Three of the five board members
voting for nonrenewal had not heard about the
girls' complaints or the rumors. The teacher was
never explicitly given the reasons for this decision.
He asked the board to reconsider but the board
refused. In the light of these facts, the court found
it understandable that the teacher never requested
a hearing.

On the basis of the evidence, the court found
that the teacher's dismissal was a result of both his
association activity, an exercise of constitutionally
protected rights, and the complaints of the girls
and resulting rumors. The court said that the teach-
er's negotiating activities clearly contributed to
what could only be termed a total disregard on the
part of the superintendent and the school board as
to the truth of the complaints and rumors and the
failure of the superintendent and the board to
assess their effect on the teacher's suitability. Even
if the testimony of the girls was to be believed, the
court said, the facts fell far short of demonstrating
any impropriety on the part of the teicher.

The court noted that there was rio doubt that
the teacher could not be discharged because of the
exercise of his constitutional rights of freedom of
speech and association. When it is alleged that the
discharge is for that reason, the reasims for the
decision must be carefully examined to ascertain
that they are not a mere facade to conceal that
discharge was for a constitutionally impermissible
reason. Since here the evidence disclosed that the
reason given was not entirely a facade, the court
disregarded the First Amendment involvement for
a moment and looked at the other reasons to deter
mine if the board's decision was constitutionally
permissible. According to the court, the issue then
became whether a nontenure teacher was protected
by the due process clause of the Fourteenth
Amendment from an arbitrary decision.

The court first looked at the case of Drown v.
Portsmouth School District (435 F.2d 1182,
(1970)), which was binding upon the court. That
case held that a nontenure teacher has no right to a
hearing but does have a right to receive the reasons
for nonrenewal of his contract. However, that deci-
sion was to be prospective only and would not
apply here since the decision not to renew the
teacher's contract was made prior to Drown.
Therefore, the school board did not violate pro-
cedural due process. The court was of the opinion,
however, that Drown recognized a right of re-
covery for an arbitrary, discriminatory, or capri-
cious dismissal of a nontenure teacher. Applying
that to the present case, the court held that to
"dismiss a teacher on the basis of uninvestigated
complaints and unverified rumors and to admit



that the decision does not depend on the truth or
falseness of the complaints or rumors is patently
unjust, arbitrary and capricious." The testimony of
the teacher's principal and immediate superior was
to the effect that the teacher had not lost his ef-
fectiveness as a teacher. In short, the court said the
action of the superintendent and the school board,
without even minimal investigation and without
any concern for the truth, presented a classic case
of a violation of due process. Noting that Drown
held that a hearing is not required in the case of a
non tenured teacher, the court did not construe this
to mean that a school board had an absolute right
to dismiss a teacher without an inquiry to deter-
mine if legitimate grounds for dismissal existed.

Concluding that the reasons given by the
superintendent for the nonrenewal of the teacher's
contract were patently arbitrary, the court found
the inference overwhelming that the action of the
superintendent and the school board was moti-
vated primarily by the teacher's exercise of his con-
stitutional rights of freedom of speech and associa-
tion. Accordingly, the court held the action of the
board in discharging the teacher null and void as
being in violation of the First and Fourteenth
Amendments. The teacher was entitled to all the
benefits of a 1 9 7 0-7i contract and to immediate
reinstatement. The school" board was directed to
expunge any notation of the nonrenewal from the
teacher's record. Judgment was entered against the
school district and individually against the superin-
tendent and those members of the board who
voted to discharge the teacher for $2,550, the
amount or lost salary and the costs of the court
action.

Drown v. Portsmouth School District
435 F.2d 118 2
United States Court of Appeals, First Circuit,
December 18, 1970.

A nontenure teacher appealed from the district
court dismissal of her suit against school officials.
The teacher alleged that the failure of the school
district to rehire her for the 1970-71 school year
without giving her reasons for the action and a
hearing violated her constitutional rights under the
Fourteenth Amendment.

Under state law a nontenure teacher is given a
hearing if dismissed during the school year, but
nonrenewal requires notice only by March 15. The
teacher in this case had been given timely notice
during her second year in the school district. She
had sought but was denied a list of reasons and a
hearing at which she might have an opportunity to
challenge the board's decision.
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The appellate court noted that courts are
divided on the issue of procedural rights applicable
to nontenure teachers who are not rehired. The
court said that in determining what procedures
should be required in the decision not to renew the
contract of a nontenure teacher, the court was re-
quired to balance the interests of the school board
against the interests of the teacher to correct a
decision based on mistaken or false facts, or to
support a claim that he was not rehired for consti-
tutionally impermissible reasons, or to know where
his performance failed, or to minimize or overcome
the reason in his discussion with a potential future
employer. The court held that "the interests of the
non-tenured teacher in knowing the basis for his
non-retention are so substantial and that the in-
convenience and disadvantages for a school board
of supplying this information are so slight as to
require a written explanation, in some detail, of
the reasons for non-retention, together with access
to evaluation reports in the teacher's personnel
file."

However, the court held that a hearing was not
required. Applying the same balancing process, the
court concluded that the interests of society in
promoting a better school system and in protecting
the rights of the individual teacher would be served
best by the detailed statement of reasons for non-
renewal of contract without a hearing.

The judgment of the district court was re-
versed and the case remanded to that court. If the
district court found on remand that the teacher
had not been given reasons for her nonrenewal, the
same should be supplied by the school board.
Further, for all teachers notified of nonrenewal
subsequent to this decision, a statement of reasons
must be provided.

New Jersey

Donaldson v. Board of Education of the City
of North IVildwood
279 A.2 d 112
Superior Court of New Jersey, Appellate Division,
June 22, 1971.

A nontenure teacher whose contract was not
renewed on recommendation of the superin-
tendent, thereby denying her tenure, appealed the
local board decision to the state commissioner of
education. The commissioner dismissed the claim,
and the state board of education affirmed the deci-
sion. The teacher then sought judicial review.

The question before the court was whether the
teacher had a constitutional right to be given a
statement of reasons for the nonrenewal and a
hearing on those reasons. The court ruled that
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Zimmerman v. I3oard of Education, Newark (183
A.2d 25 (1962)), a New Jersey decision holding
that a probationary te.acher had no legal right to
re-employment, was diapositive of the -question.
The court concluded by saying that "iu] nless and
until our Legislature or Supreme Court adopts a
different public policy, we feel bound by
Zimmerman . . . and the long standing interpreta-
tion of our Education Laws by the State Depart-
ment of Education to conclude that nontenure
teachers have no legal right to a renewal of a teach-
ing contract, or to a statement or explanation of the
reasons for nonrenewal, or to a hearing as to the
reasonableness of reasons for nonrenewal, absent a
showing of unconstitutional discrimination."

The decision of the state board of education
was affirmed.

New Mexico

Morgan v. New Mexico State Board of Education
488 P.2d 1210
Court of Appeals of New Mexico,
June 25, 1971;
rehearing denied July 21; certiorari denied
September 13, 1971
488 P.2d 1209.

A nontenure teacher was discharged by the
Bloomfield Municipal School District during the
term of his contract. Ile appealed to the state
board of education which affirmed the decision of
the local board. An appeal was then taken to the
court.

The teacher had been discharged for inflicting
punishment on children in a way that was in viola-
tion of a school policy of which he was aware. The
state board found evidence to substantiate the
local board finding that good cause existed for the
discharge. The court agreed, saying that violation
of a known policy to the extent shown by the
evidence was good cause for discharging the teach-
er for failing to administer corporal punishment in
a judicious manner.

That did concern the court, however, was the
manner in which the discharge was effectuated.
State law authorizes the state board to prescribe
procedures to be used by local boards in super-
vising and correcting unsatisfactory work per-
formance prior to notice of discharge. Pursuant to
this statute, the state board adopted a procedure
requiring the local board to hold three conferences
with the employee and to make a written record of
the conferences, specifying the areas of unsatis-
factory performance, action taken to improve such
performance, and improvements made. This pro-
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cedure was not followed in this case. The issue was
the applicability of this regulation to the facts of
this case.

The school board asserted that the teacher was
dismissed for breach of contract, hence unsatis-
factory work performance was not involved, and
the requirement for conferences was not ap-
plicable. It was asserted that the punishment of the
pupils could not be an aspect of work performance
because the local board had not determined that
work performance was involved. The court dis-
agreed that the label attached by the local board
was determinative of the issue. Looking at the facts
of the case and a statute requiring teachers to ex-
ercise supervision over students, the court con-
cluded that since the punishment was imposed
while the teacher exercised supervision over the
students, the punishment came within the term
"unsatisfactory work performance."

It was then contended that the requirements
for conferences should not be applicable here be-
cause the purpose of such conferences would be to
establish a procedure for correcting teacher perfor-
mance where it was correctable. The court found
nothing to show that the teacher's action in im-
posing punishment on students in violation of
known school policy was not correctable. No find-
ing had been made by the state board on this
point. One conference was held at which the teach-
er denied the charges of impermissible punishment.
The teacher was then given the option of resigning
or having charges brought, and the teacher refused
to resign.

The court agreed that the nature of the punish-
ment inflicted showed a serious situation. But in
absence of any finding that the situation was not
correctable and no evidence that any effort was
made at any conference to correct the unsatis-
factory work performance, the court held that the
appropriate procedure should have been followed.
Contrary to the view of the state board of educa-
tion, the court found that there was a substantial
departure from the required procedures which was
prejudicial to the teacher. Therefore, the case was
remanded to the state board with instructions to
reverse the local-board decision.

New York

Canty v. Board of Education of the City
of New York
332 F. Stipp. 1009
United States District Court, S.D. New York,
January 21, 1971. Judgment vacated, United
States Supreme Court, June 29, 1971
(41 U.S. Law Week 3004).



(See Teacher's Day in Court: Review of 1970,
p. 42.)

The federal court had previously denied the
motion of a substitute teacher for a preliminary
injunction to bar his discharge. At the hearing on
the merits the teacher charged that his discharge,
the unsatisfactory rating and the hearing at which
this rating was upheld were'arbitrary and capri-
cious." The teacher also made some claims of pro-
cedural invalidity in his civil rights complaint.

The court said that this was not a civil rights
case and merely labeling it as such did not make it
one. The teacher's remedy, the court held, was to
bring a suit in state court or to appeal to the state
commissioner of education. The fact that the
teacher did not avail himself of these state
remedies and that these remedies could not now be
brought because the time had expired, the court
held, "does not give him a right to proceed in the
federal courts. Any claim of violation of federal
constitutional rights with respect to the hearing
may be, or could have been, asserted in any state
proceeding challenging the validity of his rating."
Therefore, the motion of the school board to dis-
miss the action was granted.

NOTE: The Supreme Court of the United States
granted a petition of certiorari for a review of this
decision, vacated the judgment, and remanded the
case to the U.S. Circuit Court of Appeals for the
Second Circuit for further reconsideration in the
light of the Supreme Court's decisions in Roth v.
Board of Regents and Perry v. Sindermann (see
p. 80 of this report) as well as its 1972 decision
in Lynch v. Household Finance Corporation.

Community School Board 3 of the City of New
York v. Board of Education of the City of
New York
326 N.Y.S.2d 130
Supreme Court of New York, Special Term, New
York County, Part I, November 17, 1971.

(See page 123.)

Hauppauge Classroom Teachers Association
v. Willman
317 N.Y.S.2d 461
Supreme Court of New York, Appellate Division,
Second Department, November 30, 1970.

The teachers association brought an action
against school officials to compel the appointment
of a music teacher to a tenure position. The trial
court denied relief and the association appealed.

The appellate court held that the acceptance
by the school district of the resignation of the
teacher in question barred this proceeding.
Further, the failure of the school officials to ob-
serve and evaluate the probationary teacher in
accordance with the terms of the contract between
the school district and the association did not con-
fer any tenure rights on the teacher. The decision
of the trial court was affirmed.

Lehman v. Dobbs Ferry Board of Education
Union Free School District No. 3,
Town of Greenburgh
323 N.Y.S.2d 283
Supreme Court of New York, Westehestef County,
June 7, 1971.

(See page 107.)

Tischler v. Board of Education of Monroe
Woodbury Central School District No. 1
323 N.Y.S.2d 508
Supreme Court of New York, Appellate Division,
Second Department, July 23, 1971.

A teacher brought suit against the board, seek-
ing an order to compel it to grant her tenure. The
trial court dismissed the complaint for failure to
state a cause of action, and the teacher appealed.

In January 1967, the teacher was appointed
for a three-year period. Shortly before the period
expired, she was called to a meeting with her prin-
cipal and other school officials who told her that it
was not probable that she would be granted tenure
at the next meeting of the board when the matter
would be decided. The superintendent was unable
to clarify the reasons behind this. At the next
meeting of the board various school officials en-
dorsed the recommendation of the superintendent
that the teacher be granted tenure. The school
board voted to deny tenure.

In her suit, she alleged that the board's action
was a retaliatory measure designed to punish her
because of the exercise of her constitutional right
to engage in activities as a member of the local
teachers union, that the decision of the board was
arbitrary and capricious in that it was made not on
the basis of any reasonable standard, and was made
despite her professional competency as acknow-
ledged by her superiors at the board meeting. The
board contended that it had the absolute right to
deny tenure to a probationary teacher for any rea-
son or no reason.

The court noted that where the dismissal of or
denial of tenure to a teacher constitutes inter-
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fcrcncc with First Amendment rights, it cannot
stand absent an overriding interest of the educa-
tional system. Here, it is the public policy of the
state that teachers be allowed to form and join
unions and that a school board may not discrim-
inate against them for the exercise of this right.

The facts alleged by the teacher in her com-
plaint, if true, would show a violation of the
Taylor law. In view of this allegation and the
allegation that the teacher was denied tenure solely
in retaliation for the exercise of constitutional
rights, the appellate court held that the complaint
of the teacher did state a cause of action and
should not have been dismissed by the trial court.
ln so holding, the court said that if the teacher
possesses all the attributes of an excellent teacher
but additionally arouses the displeasure of the
school board merely because she is a union activist,
tenure may not be denied her on that ground. But
it does not hold, the court said, that union activity
provides shelter for a teacher whom the board
decides not to retain for bona fide legitimate rea-
sons. The decision was reversed and the matter
remanded for a hearing on the merits.

Ohio

Orr v. Trinter
444 F.2d 128
United States Court of Appeals, Sixth Circuit,
June 16, 1971. Writ of certiorari denied, United
States Supreme Court, June 29, 1972
(41 U.S. Law Week 3002).

A probationary high-school teacher whose con-
tract was not renewed brought suit under the
federal civil rights act against the Columbus, Ohio,
school board, seeking a statement of reasons for
the nonrenewal and a hearing on those reasons. His
complaint alleged that his constitutional rights
were violated by failure of the board to renew his
contract without giving him reasons, hearing, or
other due process rights. The trial court granted
the relief (318 F.Supp. 1041), and the school dis-
trict appealed.

The question presented on appeal was whether
a nontenure teacher whose employment contract is
not renewed has a constitutional right to be ap-
prised of the reasons and to be given a hearing. The
appellate court reviewed cases from other federal
circuit coui ts and noted that they are split on the
question. Some courts have held that where the
teacher has "an expectancy of reemployment," he
must be given notice and a hearing. The appellate
court said that it was not clear that the teacher in

the instant case had an expectancy of re-employ-
ment under the Ohio teacher tenure law. Since the
teacher filed this lawsuit, the court assumed he had
a personal desire and expectation to continue in his
employment as a teacher in the school system. ln
this regard, the court said: "Personal desire and
expectation, however, are not the equivalent of
expectancy of reemployment in contemplation of
the law. Whatever expectancy of employment [the
teacher] may have had during his probationary
period and prior to attaining tenure status was not
subject to constitutional protection, but was sub-
ject to the discretion of the Board of Education
not to renew his contract."

The appellate court also stated that while there
is no constitutional right to public employment,
termination may not be for constitutionally imper-
missible reasons such as race, religion, or free
speech. However; there was no allegation here that
this was the case.

Summarizing what it considered to be the law
relating to the issue before it, the court said that to
sustain a claim under the civil rights act the teacher
would have to prove that the action taken was
under color of state law and that the action re-
stilted in the deprivation of a constitutional right,
Although it was clear that the nonrenewal action
was under color of state law, the court did not
agree that it resulted in the deprivation of a con-
stitutional right. First, the teacher did not com-
plain that he was dismissed because of his exercise
of a constitutional right of free speech or right
against self-incrimination, or because of racial dis-
crimination. Secondly, the court said that "in the
unique situation of a probationary school teacher,
the failure to give reasons for the refusal to rehire
is not arbitrary and capriCious action on the part of
the Board since the very reason for the proba-
tionary period is to give the Board a chance to
evaluate the teacher without making a commit-
ment to rehire him." The court ruled that the
interest of a probationary teacher in knowing the
reasons for nonrenewal was not great enough to
outweigh the interest of the board in free and
independent action with respect to probationary
teachers.

The court held that it was neither arbitrary nor
capricious to refuse to renew the teacher's contract
without giving him a reason. Accordingly, the
decision of the trial court was reversed with in-
structions to dismiss the complaint.

NOTE: The Supreme Court of the United States
denied a writ of certiorari for 'a review of this
decision.



Pennsylvania

v. School Board of the Trinity Area
School District, Washington County
281 A.2d 832
Supreme Court of Pennsylvania,
October 12, 1971.

A nontcnure teacher appealed from the lower
court denial of a writ of mandamus to compel the
school board to reinstate him. He had been hired in
1966 under a two-year temporary professional
employee contract which was to continue in effect
.until the expiration of two years of satisfactory
service unless terminated by the teacher on 60
days' notice or by the school board pursuant to
state law. At the end of his first semester the teach-
er was rated satisfactory. However, in May 1967,
the teacher was informed that he had been rated
unsatisfactory, and in June was notified that in
view of his unsatisfactory rating, his over-all rating
for the year was unsatisfactory. That same month
the teacher was informed that because of the
rating, the school board had voted to terminate his
contract, but that he would be heard if he so
requested. At the teacher's request a hearing was
held, after which the board voted to reaffirm its
decision.

The teacher then filed his complaint, seeking
to compel his reinstatement for the remainder of
the two-year period and procurement of tenure
unless he again received an unsatisfactory rating.
He also alleged that he could be discharged only
according to the procedures of section 514 of the
school code. The board argued that mandamus was
not the proper action to be brought, that section
514 applied only to permanent employees, and
that section 1108 applicable to probationary
employees empowered the board in good faith to
discharge a temporary employee after an unsatis-
factory rating.

At the trial the teacher presented testimony
concerning animosity toward him by the principal
and vice-principal and attempted to suggest that
discharge was due to union activities. The trial
court concluded that no basis existed for a finding
of bad faith on the part of the school board and
granted the motion of the board to dismiss the
action.

On appeal the teacher argued that mandamus
was the proper action to be brought to restore him
to the position from which he was illegally re-
moved. The appellate court disagreed, saying that
mandamus will lie when there is a clear legal right
in the plaintiff and a corresponding duty in the
defendant. Finding neither present in this case, the
court held that section 110 8 relating to temporary
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employees was the proper section to be applied.
The court said that under state law, an unsatis-
factory rating was the only prerequisite necessary
for dismissal of a nontenure employee absent a
showing of bad faith. The trial court specifically
found that the unsatisfactory rating had been made
in good faith. The appellate court held that this
finding was amply supported by the record, and
accordingly, the teacher's discharge was. proper.
The action of mandamus, therefore, was not ap-
propriate. The decision of the trial court against
the teacher was affirmed.

Virginia

tlolliman v. Martin
330 F.S upp. 1
United States District Court, W.D. Virginia,
Roanoke Division, June 21, 1971.

A probationary teacher at Radford College
brought suit against the Board of Visitors to com-
pel them to reinstate her to her teaching position
and to award her damages for the allegedly illegal
nonretention. The teacher had been employed at
the college since the 1965.66 school year and each
spring until February 1969 she received a letter
offering her continued employment and advising
her that she was still operating under the 1940
American Association of University Professors'
Statement of Principles on Academic Freedom and
Tenure. In February 1969, she was notified that
she would not be offered a contract for the
1970-7 1 school year. A few days later the teacher
responded to the oral reasons given for the non-
renewal of her contract. She appealed to the com-
mittee on tenure to reconsider its decision. On
reconsideration, the committee reaffirmed the non-
renewal. At no time did the teacher receive written
notice of the reasons for her nonretention, nor did
she have an opportunity to appear personally and
offer evidenCe in her own behalf.

At the point that suit was brought, the teacher
had exhausted all possible remedies within the
academic community. In her suit the teacher con-
tended that she was the victim of "arbitrary,
malicious, and unfounded employment practices
which violate her rights and privileges guaranteed
by the Constitution of the United States." She
further alleged that the actions of the board were
designed to intimidate her and others in the ex-
ercise of their constitutional rights. The teacher
also claimed that she had a right to a full eviden
tiary adversary hearing concerning the reasons for
her nonretention in accordance with the principles
of due process. The school officials claimed that
their actions were in complete conformity with the
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teacher's contract and the law, and that since she
was a probationary teacher, she had no right to
continued employment and could be dismissed at
the end of the contract period without reasons or a
hearing.

The question before the court was what was
required by due process in the case of a proba-
tionary college teacher. While the court found it
undisputed that a college could not refuse to rehire
the teacher for constitutionally impermissible rea-
sons such as race, religion, or political affiliation,
whether the decision could be made for arbitrary
reasons or for no reasons was less clear. In review-
ing decisions of the Court of Appeals for the
Fourth Circuit, the district court said that it ap-
peared that the higher court clearly recognized that
"even in. the situation of a teacher hired from year
to year at the discretion of the hiring body, due
process guarantees that one must not be arbitrarily
deprived of his constitutional rights. The exercise
or discretion concerning a teacher's nonretention
must be based on the exercise of judgment, not
bias or capriciousness, and his termination cer-
tainly must not be in retaliation for the exercise of
any constitutionally protected rights by the teach-
er. Such a judgment must be based on fact and
supported by reasoned analysis."

The court then attempted to balance the rela-
tive rights of the parties in order to ascertain the
requirements or due process. The court said that
the teacher had a private right to pursue her profes-
sion and that dismissal by the college would create
serious difficulties in the teacher's reputation and
future academic career. However, the college had
an interest in bringing together a faculty of the
highest possible competency and in not retaining
probationary employees who do not meet this level
of competency.

Having decided that under the due process
clause, a college could not base its decision not to
retain a teacher, even a probationary teacher, on
grounds wholly 'unsupported in fact or totally
without reason, the court said that for probation-
ary teachers it would accept a standard consider-
ably less severe than the standard of "cause" ap-
plicable to dismissal of tenure teachers. Colleges
would still have discretion in hiring, retaining, or
severing connections with probationary teachers,
but what was required, the court said, was that this
discretion be exercised based on facts and reasoned
analysis. While the court felt that it might have
been preferable for the college to furnish written
reasons to the teacher for nonretention, and to
allow the teacher to appear before the appropriate
body to clear tip any factual disputes, the court
concluded that the teacher had no absolute right to
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such procedures. Differing from the conclusion
reached in Roth v. Board of State Colleges (310
F.Supp. 972), the court followed the decision in
Hodgen v. Noland (435 F.2d 859, 4th Cir. (1970)),
holding that a public employee was not tsntitled to
a formal notice or charges and a formal hearing
before dismissal. Accordingly, the court held that a
nontenured teacher "only has a right to a state-
ment or reasons for his nonretention in that he has
a right not to be discharged for an improper reason
or for no reason at all." At some point, reasons
must be furnished, but there is no constitutional
right to receive them during the administrative
process. If, when brought into court, the college
still refused to give any reason for its action, the
teacher would be ordered reinstated.

In this instance the oral reasons given for the
nonretention were that the teacher's teaching was
adequate but only adequate, that she was not
sufficiently involved in campus affairs, and that she
had failed to exhibit signs or professional growth
by either pursuing a doctoral degree or by publish-
ing. The court felt that if these reasons were sub-
stantiated, it would perhaps justify the nonreten-
tion or the teacher. There was a real dispute of the
facts concerning the first two reasons but none
regarding the third. Notwithstanding this third
reason, the court said that an otherwise justifiable
ground could not be used as a defense if it was a
mere pretext and not the moving ground for the
nonretention. Accordingly, the court held that the
teacher had the right to present to a jury her allega-
tion that the firing was actually occasioned by the
exercise of some constitutionally protected right or
to cover some other improper reason.

On the issue or damages, the court found no
evidence that the college officials had acted
maliciously; therefore, the teacher was denied
damages.

Johnson v. Fraley
327 F.Supp. 471
United States District Court, W.D. Virginia,
Abingdon Division, May 21, 1971.

A nontenure teacher brought suit under the
federal civil rights act, charging that the failure to
renew her contract was arbitrary and evidenced a
willful and wanton disregard of her rights. This
charge was based on the failure of the Russell
County school board, which had employed her
for many years, to furnish her with a written
statement of reasons for nonrcncwal and an
opportunity for a hearing on those reasons. She
alleged that a hearing was mandatory under the
written personnel policies or the school board and



that the failure to renew her contract had damaged
her professional reputation and impaired her
ability to earn a living. The teacher further claimed
that the action deprived her of the right to due
process under the Fourteenth Amendment. She
sought reinstatement and damages.

The school board admitted that the teacher
was not furnished written reasons for the action,
but alleged that the teacher had never demanded a
hearing and denied that the school board operated
under the personnel policies alleged to have been
breached. The school board urged that in any
event, the teacher had not been denied any due
process or substantive rights secured by the Con-
stitution since she was a nontenure teacher with no
inherent right to renewal or her yearly contract,
and since dismissal was not alleged to be for any
impermissible constitutional grounds, such as race,
assertion of freedom of speech or other guaranteed
rights.

The court was of the opinion that the case was
controlled by Kirher v. Moore, 436 F.2d 423 (4th
Cir. 1971), a decision by the appellate court for
the circuit, which held that nontenure employees
of the \Vest Virginia State Road Commission were
not protected by the due process clause, and no
federal constitutional right was violated when they
were summarily fired. Finding the present case
indistinguishable, the court held here that no fed-
erally protected right of the teacher had been
violated. The only federally protected right claimed
by the teacher was protection from discharge ex
cept for cause and an administrative hearing prior
to termination of employment. The court did not
agree that this constituted a protected right.
Whether the teacher was entitled to a hearing
under the personnel policies of the school board or
under state law was not at issue since this would be
a state and not a federal case. Since no federal
claim was stated, the court dismissed the complaint
for want of federal jurisdiction.

Wisconsin

Derby v. University of Wisconsin
325 F.Supp. 163
United States District Court, E.D. Wisconsin,
April 14,1971.

A nontenured instructor at the University of
Wisconsin, Parkside campus, sought a preliminary
injunction against the nonrenewal of his contract.
He alleged that in May 1968 he was notified that
his employment would be terminated in June
1969. He was permitted to teach on a part-time
basis during the 1969-70 school year, at the end of
which his employment was terminated. The in-
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structor alleged that his dismissal was without "any
reason, justification of any sort or basis in fact"
and that he had been denied procedural due
process by the failure of the university to grant
him a hearing. He further alleged that he was de-
prived of his "expectancy of continued employ-
ment" and sought reinstatement and damages.

To obtain a preliminary injunction, there must
be a strong showing that the plaintiff would prevail
on the merits of the case. The court found this
showing to be lacking in this instance mainly be-
cause the instructor made no claim that he was
discharged for reasons relating to First Amendment
rights. Despite decisions that have granted non-
tenured teachers a hearing on nonrenewal, the
court here noted that there was an impressive list
of decisions to the contrary. Additionally, the
court noted that the instructor sought monetary
damages which could be granted only against a
"person," and since it appeared that the board of
regents acted only in a representative capacity, it
was unlikely that an action for damages could be
sustained against the members in their individual
capacities. Accordingly, the motion for a pre-
liminary injunction was denied.

Henson v. City of St. Francis
322 F.Supp. 1034
United States District Court, E.D. Wisconsin,
November 30,1970.

Three nontenure teachers and the local educa-
tioJ association brought a civil rights action against
the school district, charging that the contracts of
the teachers were not renewed "without any lawful
reason and without any lawful basis in fact."
Before the court was the motion of the school
district to dismiss for lack of personal and subject-
matter jurisdiction and because the complaint fail-
ed to state a cause of action.

The court dismissed the action as to the
school-board members in their individual capacities
and also dismissed the teachers' claim for damages
against the board and the school district because
these defendants were not "persons" within the
meaning of the federal civil rights statute. How-
ever, the claim for equitable relief was heard.

It appeared that the teachers had each been
granted a private hearing before the school board
but that their requests for written reasons for the
nonrenewal of their contracts had been denied.
This denial constituted the gist of their complaint.
They urged that as a matter of constitutional right
they were entitled to a statement of reasons for
nonretention and a hearing thereon. The court
found cases, among them Roth and Gouge, from
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another federal district court in Wisconsin, that
supported the argument of the teachers but also
found "an impressive line of cases which holds that
a school board's authority not to rehire a non-
tenured teacher is unrestricted so long as the rea-
sons for non-retention are not based on constitu-
tionally impermissible grounds." The court, how-
ever, deemed it unnecessary to select one line of
authority to reach a decision in this instance, since
the court found that the record here disclosed that
ample procedural due process was in fact afforded
the teachers. The school board had complied with
the applicable statute and had given the teachers a
hearing. Also, while the complaint of the teachers
did not state affirmatively that the reasons for non-
retention were given orally, the court said this con-
clusion is irresistible from the fact that the issue
raised in the complaint was the school board's
refusal to supply written reasons.

It was the opinion of the court that procedural
due process did not require written notification of
the reasons for nonretention, and that the teachers
had orally received reasons for nonretention. For
these reasons, the case was dismissed.

Roth v. Board of Regents of State Colleges
446 F.2d 806
United States Court of Appeals, Seventh Circuit,
July 1, 1971. Certiorari granted, 92 S.Ct. 227,
October 26, 1971.

(Sec "t'eacher's Day in Court: Review of 1970, p.
46.)

The board of regents appealed from a district
court order that directed it to either rehire a non-
tenured professor or Zo give him a statement of
reasons for his nonretention and a hearing on those
reasons. The district court had ruled that to safe-
guard due process rights, "the decision not to re-
tain a professor employed by a state university
may not rest on a basis wholly unsupported in fact,
or on a basis wholly without reason." Further, that
the "standard is intended to be considerably less
severe than the standard of 'cause' as the latter has
been applied to professors with tenure."

On appeal, the board did not question that a
teacher could not be terminated for the exercise of
a constitutional right, but said that it was for this
professor to prove that he had not been re-employ-
ed for this reason, which the board denied.

The question on appeal was whether the state
university must shoulder the burden of exposing
the reasons on which its decision not to retain the
professor was predicated and to that extent
demonstrate that its reasons were not imper-
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missible, or whether the professor must initially
attempt to establish in court that the reasons were
impermissible. The district court had balanced the
interests of the professor in retaining his position
against the interests of the university in preserving
the educational system and concluded that the
balance was %vitli the professor.

The appellate court was of the opinion that
the district court "properly considered the sub-
stantial adverse effect non-retention is likely to
have upon the career interest of an individual pro-
fessor aid concluded, after balancing it against the
governmental interest in unembarrassed exercise of
discretion in pruning a faculty, that affording the
professor a glimpse at the reasons and a minimal
opportunity to test them is an appropriate protec-
tion."

The appellate court also noted that this case
arose after serious disturbances on campus and
expressions of opinion by the professor critical of
the administration. It appeared that these expres-
sions were considered by the board of regents
"albeit in a context of supposed relevancy to his
performance of his duties." Although the decision
of the district court would apply in all nonreten-
tion decisions, an additional reason for affirming it,
in the view of the appellate court, in cases such as
this "with a background of controversy and un-
welcome expressions of opinion, is that it serves as
a prophylactic against non-retention decisions
improperly motivated by exercise of protected
rights."

The decision of the district court in favor of
the professor was affirmed.

NOTE: An appeal from this decision was heard by
the Supreme Court of the United States in January
1972. -in June 29, 1972, the Supreme Court de-
cided 5 to 3 that a nontenure teacher employed
under a one-year contract has no constitutional
right to a statement of reasons and a hearing on the
state's decision not to rehire him unless he can
show that the nonrenewal deprived him of an in-
terest in "liberty" or that he had a "property"
interest in continued employment, despite the lack
of tenure or a formal contract.

The Supreme Court said that the interests of
liberty would be implicated and the requirements
of due process would apply where the state, in
declining to rehire a teacher, makes any charges
against him "that might seriously damage his stand-
ing and associations in the community" or imposes
on him "a stigma or other disability that forecloses
his freedom to take advantage of other employ-
ment opportunities." Further, procedural due
process safeguards would be applicable where the



teacher's property interest in employment supports
a legitimate claim for entitlement to re-employ-
ment. The Supreme Court concluded that since the
teacher in this case had not shown that he was
deprived of liberty or property protected by the
Fourteenth Amendment, summary judgment in his
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favor on the issue of procedural due process should
not have been granted.

Accordingly, the decision of the U.S. Seventh
Circuit Court of Appeals was reversed and the case
remanded for further proceedings consistent with
this opinion. (40 U.S. Law Week 5079)
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SCHOOL DESEGREGATION

THE CASE DIGESTS reported here under this heading are limited to cases
where the teachers themselves are litigants. In addition, there are a number
of other 1971 court cases initiated by public-school students for school
desegregation which contain issues relative to assignment, demotion, reten-
tion, and reduction of teaching staff in the process of converting a dual
school system into a unitary school system. These school desegregation cases
are not part of this publication.

Alabama

Horton v. Lawrence County Board of Education
320 F.Supp. 790
United States District Court, N.D. Alabama,
Northeastern Division, December 30, 1970.

As part of a school desegregation case the dis-
trict court considered the hiring and promotion
practices of the school board. The black pupils
who had first brought suit charged that the school
board used a quota system to block employment
of new black teachers and that it had refused to
rehire a black teacher because of racial prejudice.

The court found that the school board was
using a quota system in hiring new teachers be-
cause of the wording of the previous court order
directing that the percentage of black teachers in
each school mirror that of the percentage of black
pupils in each school. Accordingly, the court modi-
fied the order to provide that the ratio of black
teachers and stall to white teachers and staff in
each school be the same as each such ratio is to
teachers and stall in the entire system.

The court found to be without substance' the.,
specific charge that one teacher was not rehired
because of race, for in fact she resigned to take
maternity leave and was not ((Allred because of a
negative recommendation from her principal.

Another complaint by the pupil-plaintiffs was
that the board had not selected stall members for
demotion on objective, reasonable, and nondis-
criminatory standards, citing evidence that a black
coach had lost his coaching supplement on integra-
tion and that former black high-school principals
were demoted and were -ow making less salary.
The school board admitted that it had not employ-
ed objective and reasonable standards to determine

What kincipals would not be retained as principals,
but alleged that since the situation arose because of
court-ordered conv.csion to a unitary system, it
was not required to do so. The court held that this
approach clearly contravened the spirit of the
court order in this case and of the Singleton re-
quirements. What the board should have done was
to consider all high-school principals in the system
for the remaining high-school principalships. Those
persons demoted as a result of this evaluation must
be given preferential rights on future vacancies.

In determining what relief was appropriate, the
court noted that the former coach had waived any
right or first refusal to regain the coaching supple-
ment since he had stated that he did not wish to be
a coach. However, if he wished to indicate his in-
terest in further coaching assignments, he voulcl be
entitled to consideration without regard to race As
to the two principals who were demoted, the court
directed that they receive for the 1970-71 school
year the salary that they would have received if
they had not been demoted, and that they be given
preferential rights for the next high-school princi-
pal vacancies. One of these principals was then also
employed as an instructor at night in the county
vocational school. The court ruled that this princi-
pal was not to receive back pay for any periods for
which he received compensation as an instructor at
the vocationa: school.

Horton v. Lawrence County Board
of Education
449 F.2d 793
United States Court of Appeals, Filth Circuit,
October 19, 1971.

(See case immediately above.)



An appeal was taken by the plaintiffs from the
decision in the case above concerning one black
principal who was demoted. The issue was whether
or not in making the back pay award the district
court should have deducted the pay received by
the former principal from his position as an in-
structor at night in the county vocational school.
The plaintiffs asserted that this salary was from a
secondary job uitally unrelated to his school dis-
trict employment. The appellate court held that if
this contention was true, the salary received from
the secondary job should not have been consider-
ed. However, the issue of whether the two jobs
were related or separate was a question of fact to
be determined by the districr court. Accordingly,
the case was remanded to the district court for
findings of fact on this issue.

Lee V. Macon County Board of Education
321 F.Supp.
United States District Court,

Alabama, S.D., January 4, 1971.

Pursuant to a school desegregation order, the
Limestone County Board of Education was direct-
ed to close five schools for the 1970-71 school
year. The court order also required the board to
develop and make public "objective and reasonable
nondiscriminatory standards" governing the de-

`I motion of persons as a result of the desegregation
of the school system. in fact, no standards were
used by the school board and the five principals of
the closed schools all lost their jobs. Four of the
closed schools were black and one was white. It
was the contention of the board that it was not
required to utilize the standards for demotion be-
cause no vacancies arose in the school system. One
vacancy did arise by resignation of a white princi-
pal and was filled with a new white principal, but
the school board maintained that this position was
filled prior to receipt of the court order.

The court noted that although the one vacancy
may have been filled prior to receipt of the court
order, at that time (spring 1970) the school board
was aware that some schools would be closed for
the next school year and should have known that
there was no need to hire a new principal. The
court held that the board should have evaluated all
of the 16 principals in the system and chosen the
12 to be retained. The four not selected then
would have "a limited preferential right to promo-
tion in the event of subsequent vacancies."

The court directed that the new principal be
reassigned within the system without any reduc-
tion in salary. The court also directed that one of
the demoted black principals be appointed to the
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vacant position and that the remaining demoted
principals who had chosen to stay in the Limestone
County system be offered the next three vacancies
in the system. In the meantime, the court ordered
that they all be paid, as a salary supplement, the
difference between the salary they were receiving
and the salary they would have received had they
remained as principals until such time as they were
offered a promotion back to principal.

In addition, the court found that the school
board discriminated in hiring new teachers in the
mistaken belief that the faculty racial ratio must be
the same as the student racial ratio. Accordingly,
the board was ordered to cease using any racial
quota in the hiring of employees and to furnish to
other parties to the litigation semi-annual reports
showing the vacancies to be filled; the qualifica-
tions necessary for the position; and the racial and
educational characteristics and experience of the
applicants, including an indication of who was
hired.

Mills v. Birmingham Board of Education
449 F.2d 902
United States Court of Appeals, Fifth Circuit',
September 27, 1971; rehearing and rehearing
En Banc denied, November 8, 1971.

A Birmingham, Alabama, school teacher
sought to have her transfer to another school en-
joined. She had been transferred pursuant to a
court-ordered desegregation plan. When she refused
to accept her teaching assignment for the 1 970-71
school year, the school board notified her that her
employment was terminated. The teacher then
brought suit in state court, seeking an injunction to
bar her transfer. The injunction was issued.

The school board then removed the case from
state court to federal district court on the ground
that the purpose and effect of the suit was the
nullification and circumvention of the federal
court desegregation order. The federal district
court dismissed the suit and the teacher appealed.

The appellate court ruled that insofar as the
teacher sought injunctive relief that would have
prevented the school board's strict compliance
with the faculty desegregation order, the federal
district court was correct in dismissing the action.
In this regard, the court said the school board had
a duty to comply with the constitutional mandate
of the Singleton decree that could not be avoided
through the use of any local tenure or teacher
hiring security statutes.

. .1n her complaint the teacher also charged that
her transfer was not necessary for compliance with
the desegregation order but was made for political
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or personal reasons in violation of the state tenure
law. In addition to the injunction, the teacher also
sought reinstatement and back pay for the 1970-71
school year. The appellate court held that if the
teacher could show that her transfer was made for
personal or political reasons in violation of state
law rather than for the purpose of faculty desegre-
gation, she would establish a right to reinstatement
and possibly back pay. The case was remanded to
the district court to determine if the teacher was
transferred for the reasons that she alleged.

Arkansas

Moore v. Board of Education of Chidester School
District No. 59, Chidester, Arkansas
448 F.2d 709
United States Court or Appeals, Eighth Circuit,
September 13, 1971.

Four black teachers who were not rehired Fol-
lowing integration of the schools brought an action
under the federal civil rights statute against the
school district. The district court dismissed the
complaint, and the teachers appealed.

The school district had historically operated a
dual school system until the 1969-70 school year.
That year the district consolidated its two schools
with a resulting reduction in faculty. Five black
teachers, including the four plaintiffs, were not of-
fered new contracts. All white teachers were offer-
ed new contracts.

The district court had proceeded on the basis
that the teachers had the burden of proving that
their dismissals were discriminatory. The appellate
court held that this was incorrect. For where
school districts have a long history of segregation,
they must show by "clear and convincing" proof
that the dismissal of black teachers was not Unlaw-
fully discriminatory, The failure of the district
court to properly assign the burden of proof would
be grounds for remand unless the appellate court
was satisfied that the school board had met the
burden of proof. The court was not satisfied in this
case, and in addition, there were other sound rea-
sons for reversing the trial court. First, the appel-
late court found that some teachers had voluntarily
declined to renew their contracts, and the board
did not offer any of the. dismissed black teachers
the opportunity to fill any of the vacancies arising
out or these resignations. While this court had not
previously ruled directly on the obligation of a
school board to do so, other federal appellate
courts have ruled under these circumstances that a
dismissed teacher be given the first opportunity to
rill a vacancy for which he is qualified, even if the

dismissal was based on nondiscriminatory stan-
dards applied in a nondiscriminatory way. In the
view or this court, that rule is a sound one and
would be applied to two of the four teachers. In
the first case, the teacher was qualified for one or
the vacancies which was filled by a teacher with
less experience. In the second instance, the vacancy
was outside the teacher's certification area, but it
was common practice within the district for teach-
ers to teach outside their areas or state certifica-
tion. The appellate court held that these two teach-
ers were racially discriminated against when they
were not offered positions with the school district.
The court also held that Jr the school district wish-
ed to require teachers to be certified in the area
they were to teach, such requirement must apply
to all teachers then within the system.

The court also found that the other two teach-
ers were discriminated against. The court said that
a school board in integrating its schools should
make provision for a plaagoverning the assignment
and dismissal of teachers, with standards for and
proCedures for evaluating teachers. Because this
school district is quite small, it could have an infor-
mal procedure, but it must have some method or
evaluating teachers, using definite nondiscrimina-
tory standards before dismissing any or the teach-
ers.

The court made it clear that a school board is
obligated to use objective nondiscriminatory stan-
dards in the employment, assignment, and dismiss-
al of teachers and could also use previously an-
nounced nondiscriminatory subjective factors, but
race per se, including other euphemistic releiences
such as environment and speech patterns would be
an impermissible criterion. The school board in u:lis
case contended that it did have the required stan-
dards. However, the court held that they were not
applied in a nondiscriminatory manner to the two
teachers. The board argued that one of the teachers
lacked the requisite minimum qualification for a
teaching position in the school and that she did not
have a regular state teaching certificate. This was
correct, but both before and alter integration the
board employed white teachers who did not have
state certification. Thus, it should have given the
black teacher an opportunity to continue teaching
in the system until it had adopted a nondiscrimin-
atory policy against hiring non certificated teachers
or alternatively given such teachers a reasonable
time to obtain the necessary certification.

As to the remaining teacher, the board argued
that she would not be a proper moral influence
upon the children. The charges against her were her
pregnancy and her financial situation. The court
noted that even if the board's allegations were
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based on fact, its decision to dismiss this teacher
would still discriminate unlawfully. The teacher's
pregnancy was well known at the time she taught
at the all-black school, and if complaints against
her were not such as to require action against her
at that point, the court said, they could not be a
valid basis for refusal of employment at an inte-
grated school. Additionally; there was evidence
that other teachers had the same financial prob-
lems. The court also found that in dismissing this
teacher the board rested its decision on insufficient
evidence and had relied on "gossip" for its infor-
mation, rather than conducting an independent in-
vestigation and giving the teacher an opportunity
to dispute the charges. To protect the rights of
black teachers during school integration, the court
stated, a board should notify the teachers of any
charges against them and give them an opportunity
to meet such chwges.

The appellate court concluded that the board
unlawfully discriminated against all four of the
plaintiff-teachers. Accordingly, the case was re-
manded to the district court with directions that it
order the board to notify the four teachers or pre-
sent and future vacancies within the system and to
offer such positions to them without comparing
them with other applicants. If' the teacher does not
accept the first offered vacancy, he is not to be
entitled to preferential consideration for subse-
quent vacancies. The board may fluffier require
noncertificated teachers to obtain a certificate
within a reasonable time after reinstatement. The
district court was also directed to determine the
extent that each of the teachers was damaged and
the amount of such damage.

Florida

Braxton v. Board of Public Instruction of
Duval County, Florida
449 F.2d 158
United States Court of Appeals, Fifth Circuit,
September 23, 1971.

This appeal involved an allegedly discriminatory
transfer of a teacher. The teacher had been trans-
ferred along with other teachers as part of a general
reassignment of Faculty members pursuant to a
court desegregation order. At the time this appeal
was heard, the teacher had returned to her former
position although for almost one year she had oc-
cupied a position or less responsibility. During that
time she had not suffered any loss of salary, pen-
sion rights, or other emoluments.

The appellate court said that, even assuming
arguendo that a wrong had occurred, there was no
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basis for concluding that the wrong would be re-
peated by the school system which was currently
operating under the court desegregation order. Ac-
cordingly, the appellate court held that contro-
versy no longer existed and remanded the case to
the district court with directions that it be dismiss-
ed as moot.

Smith v. Board of Public Instruction of
Pinellas County, Florida
438 F.2d 1209
United States Court of Appeals, Fifth Circuit,
March 2, 1971. Certiorari denied, 92S.Ct. 61,
October 12, 1971.

(See page 35.)

Georgia

Rauls v. Baker County Georgia Board of Education
445 F.2d 825
United States Court of Appeals, Fifth Circuit,
June 29, 1971.

Two black teachers appealed from the lower
court refusal to enjoin their discharge. The teachers
were being discharged under the claimed applica-
tion of a faculty ratio.

The appellate court reversed the decision of
the trial court because the requirements of the
Singleton decree with regard to faculty desegre-
gation were not followed in this attempted dismiss-
al. The teachers were ordered reinstated for the
1970-71 school year with back pay.

Indiana

Burns v. Board of School Commissioners of the
City of Indianapolis, Indiana
437 F.2d 1143
United States Court of Appeals, Seventh Circuit,
January 22, 1971.

(Sec Teacher's Day in Court: Review of 1969, p.
33.)

Indianapolis teachers brought a state court ac-
tion seeking to enjoin involuntary transfers of
teaching personnel to achieve racial balance in the
schools, and to rescind transfers previously made in
compliance with a federal court school desegrega-
tion order. The state court' issued the requested
injunction. Thereafter, the school board had the
action transferred to the federal court, which dis-
solved the restraining order of the state court and
refused the request of the teachers to remand the
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case to the state court. The teachers appealed from
that decision.

The appellate court agreed with the judgment
of the federal district court, and upheld the re-
moval of the case from the state court, since the
assignments complained of were made pursuant to
the federal court's order. The appellate court also
rejected the argument of the teachers that they
were being involuntarily, reassigned by the district
court without any opportunity to defend their in-
terests. The appellate court noted that the teachers
had first sought to intervene in the federal school
desegregation suit, and when this intervention was
denied, they chose not to appeal. Having thus waiv-
ed any error by their failure to appeal, the court
said they could not now collaterally attack either
the denial of their petition to intervene or the final
judgment in the desegregation case. The decision of
the federal district court was affirmed.

Louisiana

Smith v. Concordia Parish School Board
445 F.2d 285
United States Court of Appeals, Fifth Circuit,
June 15, 1971.

The school board appealed from a district
court decision mandating racial ratios for teachers.
That court had found that the board had neither
developed nor used objective criteria in connection
with a reduction in staff following integration and
that the dismissal of black teachers was racially
discriminatory. The appellate court held that nei-
ther of these findings was clearly erroneous. Nor
did the appellate court find an abuse of discretion
in the district court's establishment of racial ratios
that would govern personnel changes until objec-
tive and reasonable nondiscriminatory standards
were formulated. The decision of the district court
was affirmed and the case remanded with direc-
tions that the district court require the school
board to file semi-annual reports.

Mississippi

Armstead v. Starkville 1111inicipal Separate
School District
325 F.Supp. 560
United States District Court,
N.D. Mississippi, E.D., April 7, 1971.

The National Education Association, the Mis-
sissippi Teachers Association, and nine black teach-
ers who had been employed by the Starkville
school district brought suit alleging that the school

district unlawfully refused to re-employ the teach-
ers and refused to hire black applicants for posi-
tions. They sought a permanent injunction against
the district to prevent it from enforcing Policy
13-69 requiring inservice teachers and applicants to
achieve a certain score on the Graduate Record
Examination (GRE) or a master's degree as a pre-
condition to retention or employment in the
school system: By a preliminary injunction, the
teachers who had not obtained positions for the
1970 -71 school year were ordered reinstated pend-
ing a trial on the merits.

During 1969 -70, the student enrollment in the
Starkville school system was 53 percent white and
47 percent black. Prior to a February 5, 1970,
court desegregation order the system was organized
on racial lines. One or two black teachers taught in
the white schools, and 23 white teachers were em-
ployed in black schools. The four white schools
were administered by white prinicpals, and the
four black schools by three black principals and a
black head teacher. The desegregation order man-
dated faculty integration according to the provi-
sions of the Singleton decree. For the 1970-71
school year, 43 faculty positions were eliminated,
with the reduction being racially disproportionate.
Additionally, 32 new teachers were hired; all were
white. The number of black administrators de-
creased to one. The school board maintained' that
the racial imbalance of the faculty resulted from
the implementation of its Policy 13-69.

Prior to the implementation of this policy,
new teachers were hired on the basis of the infor-
mation on their applications, comments of persons
given as references, and results of an interview with
the principal, who then recommended the appli-
cant to the superintendent who in turn made rec-
ommendations to the board which made the final
decision. Present teachers were retained mainly on
the recommendation of their principal. The new
policy which the board adopted while under pres-
sure to integrate the school system required teach-
ers hired prior to April 18, 1968, to obtain a com-
bined GRE score of 640 or score in the 50th per-
centile or better, or have a master's degree. For
teachers employed after April 18, 1968, the re-
quired GRE score was 750, or a 60th percentile
ranking, or the master's degree, or a score of 500
on the commons section of the National Teacher
Examination (NTE) and a score of 500 on the
teaching field section. By taking the NTE a teacher
would qualify only for provisional status and
would still be required to take the GRE.

When this policy was being adopted, the assis-
tant superintendent asked Mississippi State Univer-
sity, the only institution in Starkville, about its mini-
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mum GRE scores For entrance into graduate school.
The college required a 900 For regular admission and
a 700 For provisional admission. The court found
that its a practical matter the alternate master's de-
gree in place of the minimum score was not a
meaningful alternative since similar or higher scores
were required For admission to graduate school.
Similarly, the percentiles required were too high to
constitute a meaningful alternative.

There was testimony from the Educational
Testing Services, producers and administra tors of
the GRE to the effect that the test was designed to
develop information about the academic prepara-
tion or students "to assist graduate schools and
departments in the selection of qualified students
for admission to graduate study, primarily for the
doctorate" and was not designed or validated For
use in the selection of teachers, or for the purposes
of measuring a candidate's preparation for teaching
or identifying those who are or will be competent
teachers. No elementary or secondary school sys-
tem other than Starkville has made such use of the
test in hiring or retaining teachers. Moreover, the
Starkville school superintendent testified that the
GRE "had nothing to do with measuring teacher
competency."

Additionally, there was evidence that the im-
plementation of the policy had fallen more heavily
on black teachers than on ,vhite teachers. The
court noted that GRE scores of graduates of white
institutions were higher than the scores of gradu-
ates of black institutions. The superintendent of
schools had testified that he "expected Negroes to
score more podrly than whites." There was evi-
dence that at least 14 of the 25 teachers barred by
the policy from continued employment had been
recommended by their principals For re-employ-
trient. The nine plaintiffs in this suit had from one
to 28 years or teaching experience, and prior to the
adoption of the policy the school authorities Found
them to be satisfactory for re-employment.

In light of all of the facts the court concluded
that the school board, in adopting the policy, knew
or should have known that its implementation
would bar more black than white teachers From
re-employment and initial employment in the dis-
trict. While it found it commendable that the
school board sought means to improve the quality
of teachers, the court said the means adopted may
not be discriminatory. The court concluded that
the school authorities had not shown by clear and
convincing evidence that their failure to rehire
black teachers or to hire black applicants was not
racially discriminatory and that the cut-off scores
established a racial classification which the school
authorities had the burden to and failed to justify.
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Therefore, Policy 13-69 was an unconstitutional ra-
cial classification.

Further, the court Found it "both unreason-
able and discriminatory to use ostensibly neutral
criteria for employment where those criteria are
not substantially related to the job's requirements
and where the criteria disqualify substantially more
black applicants than white applicants." Accord-
ingly, the court ruled that the use of the GRE
violated the Fourteenth Amendment For the reason
that the examinations are not job-related to the
extent that they determine teacher competency,
and because, as used, they disqualify a dispropor-
tionate number of black teachers and applicants.
The court also found that the school board had
violated the ratio requirements of the Singleton de-
cree since vacancies in a system undergoing deseg-
regation may not be filled with a person of a race
different from that of the displaced person until
displaced staff members have had an opportunity
to fill the vacancy.

The court declared that Policy 13-69 was un-
constitutional and enjoined the school officials
from utilizing the GRE in the selection of inscrvice
teachers for retention and the hiring or new appli-
cants. Those plaintiff teachers who were not re-em-
ployed as a result of the policy were entitled to
damages and re-employment. The school board was
also directed to notify anyone who had been in-
formed of the policy that it was no longer in effect
and to enclose a copy of the court order. Any
future changes in employment or retention policies
were to be filed with the court 30 days prior to
implementation.

NOTE: This decision was upheld by the U.S. Cir-
cuit Court or Appeals for the Fifth Circuit in a
decision rendered in June 1972.

Armstead v. Starkville Municipal Separate
School District
331 F.Supp. 567
United States District Court,
N.D. Mississippi, E.D., July 27, 1971.

(See case above under this title.)

A principal and three classroom teachers who
were not re-employed by the Starkviii school dis-
trict brought a civil rights action against the dis-
trict. The principal and one classroom teacher
charged that the Failure to re-employ them was be-
cause of their race and the exercise of their First
Amendment rights. The remaining two teachers
who were white charged that the failure to rehire
them was because of the concern they exhibited
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for the black community, in particular the children
in their classes.

Prior. to integration the principal had headed
an all-black school. In 1965, while the schools were
still segregated, a new superintendent had been em-
ployed who recommended the termination of the
principal because lie did not consider him quali-
fied. The school board, asserting that it was acting
in the interest of racial harmony in the district,
continued the principal's employment through the
1969-70 school year. After the adoption of Policy
13-69 (see case above), the principal voiced disap-
proval of the policy and at a meeting with the
school board said that "he would advise them to
say their prayers and sleep with one eye open be- '
cause somebody might burn down their homes."
The board did not take this as a threat of the prin-
cipal but thought the statement to be inappropri-
ate and in bad taste and this was made known to
him. Several other incidents also brought about
reprimands or the principal by the superintendent.
Following one of these conversations between the
principal and the superintendent, the principal call-
ed the superintendent, requesting authority to
leave hiS building so that he might look for em-
ployment elsewhere because he believed that the
district would be better off without him and his
wife. The superintendent told him he should think
about what he had said because if he followed
through with his plan, it would be considered a
resignation. The principal left the building as he
had planned. It was announced at the next princi-
pals' meeting that he had resigned and the position
was open. The principal was present at this meeting
and made no comment.

On considering the evidence, the court was not '
convinced that the resignation was a result of coer-
cion. The court ruled that the principal had not
met the burden of proof placed upon him to show
that his separation was not voluntary.

The wife of the principal who was also in-
volved in this suit, had been teaching in the all-
black school in which her husband was principal.
Prior to this assignment she taught in another
school where she was unable to get along wit:t the
principal. She did not accept the fact that her hus-
band resigned and contended that he was fired. To
express her disapproval of the board's hiring policy
of. black teachers, she sent various documents,
among them a picture and poem, to numerous per-
sons, including the superintendent. The teacher
was recommended for re-employment for the
1970-71 school year by the principal and the new
superintendent. However, the school board failed
to elect her, an action it rarely, if ever took, in the
face of such recommendations. The members of

the board testified that they knew her husband was
leaving and that they feared trouble with a new
principal. The court was of the opinion that the
teacher's activities with regard to the documents
was protected activity under the First Amendment
and that she was not given an opportunity by the
board to defend the charge that she was uncooper-
ative with her former principal, but that the board
seized upon the incident to deny her re-employ-
ment. Further; the teacher's long employment with
the school system created an expectancy of contin-
ued re-employment. The rejection of the recom-
mendations that she be re-employed, the court
said, to some degree constituted retaliation for her
criticism of the board's teacher-hiring policy. Since
the board had already discharged the teacher on
grounds which violated her constitutionally pro-
tected rights, rather than returning the matter to
the board for further proceedings, the court held
that she was end° :d to judicial relief.

The two other teachers involved in this contro-
versy were first-year white teachers who taught in
all-black schools. Both were recommended for re-
employment by their principals for the 1970.71
school year. Both were also active in the school
and in school-related activities in the black commu-
nity. Under a court-directed desegregation order
the school board proposed to close three of the
four black schools in the district, thereby causing
overcrowding at the formerly white schools. One
of these two teachers became quite upset at a fac-
ulty meeting when this plan was announced. Under
the plan she and her class were to be transferred to
a former white school. The new principal refused
to accept her transfer because of the incident at
the faculty meeting. Consequently the teacher was
not re-employed.

The other white teacher was not recommended
for re-employment by the superintendent because
of the protest over the type and manner of an
achievement test being administered to her third-
grade class. The superintendent classified her con-
duct over the test as unprofessional. He did not
afford her a hearing on charges of misconduct but
summarily concluded that she should not be re-
employed. Both teachers maintained that the inci-
dents used not to re-employ them were shams and
that the real reasons were their associations with
and their activities in the black community.

Under Mississippi law the school board has au-
thority to employ only those teachers who are rec-
ommended by the superintendent. Therefore, nei-
ther of these two teachers was ever considered by
the school board. The court held that if in either
case, "dismissal was occasioned, or even partially
so, by their activities with the black students and

es



the black community, or by the exercise of the
rights of expression or association, then their dis-
missal was unlawful and they are entitled to rein-
statement and to recover damages occasioned
thereby." The court found that the sole issues con-
cerning the rights of the two white teachers grew
out of the test incident in one case and the faculty
meeting incident in the other case. Since the school
board had not had an opportunity to act upon the
dismissal of either teacher, it was directed to afford
the teachers a hearing on the charges preferred
against them by the superintendent and the princi-
pal. The court retained jurisdiction of this portion
of the complaint until after the school board hear-
ing.

Baker v. Columbus Municipal Separate
School District
329 F.Supp. 706
United States District Court,
N.D. Mississippi, E.D.June 23, 1971.

The National Education Association, the Mis-
sissippi Teachers. Association, and eight black
teachers who were not rehired for the 1970-71
school year brought suit against the school district
charging that the district unlawfully refused to re-
hire. the eight teachers and refused to hire black
applicants for teaching positions. The plaintiffs al-
so sought a permanent injunction preventing the
school district from requiring a score of 1000 or
more on the National Teachers Examination (NTE)
as a precondition for retention or initial employ-
ment, a p olicy adopted on Janu ary 12, 1970.

As of the 1969-70 school year the school
system was 61 percent white and 39 percent black.
Until 1970 -71 the system was operated as a dual
system. During the summer of 1970, the district
was ordered to operate a unitary system immedia-
tely. The school authorities intended to reduce the
size of the faculty by three positions in 1970-71,
but prior to school opening there were 36 staff
vacancies. Between 1969-70 and 1970.71 the num-
ber of black teachers on the faculty declined 22
percent while the number of white teachers de-
clined 3 percent. All but one of the 44 new teach-
ers hired for the 1970 -71 school year were white.

Prior to January 12, 1970, the school district
did not actively recruit new teachers, and retention
of teachers was generally decided by the teacher's
score on an evaluation form containing 25 items. A

teacher who received a favorable evaluation from
his principal was virtually assured of being reap-
pointed. In 1966, the school district instituted a
merit pay provision known as PEP. By this pro-
gram a teacher earned points toward merit pay.
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Points could be earned by meeting minimum scores
on the NTE, by earning credits toward an advanced
degree, or by scoring high on the principal's evalua-
tion. While theoretically it was possible to obtain
merit pay without meeting the minimum score on
the NTE, it was more likely that a teacher would
earn merit pay by meeting the score. In the first
three years of the PEP program 125 teachers re-
ceived merit pay; all but four of these were white.

On January 12, 1970, the policy that was the
subject of this lawsuit was instituted. This policy
required first-year teachers and all new teachers to
achieve a score of 1 000 on the NTE to be eligible
for retention or initial employment. At the trial,
expert witnesses for both sides testified regarding
the NTE. The court found that the examination
was designed to measure the academic achievement
of college seniors completing four years of teacher
education, and that there was no evidence of any
correlation, positive or negative, between the NTE
score and effective teaching. The school district re-
lied exclusively on the NTE as a means of hiring
and retention. Care was not taken, the court
found, to relate the score to the experience and
needs of the school district or to guard against arbi-
trary results in using the cut-off score as a means of
selecting teachers for re-employment or employ-
ment. The couiValso found that the NTE measures
only 4 of the 25 criteria formerly used by the
school district in evaluating teachers. Further, that
it was unreasonable for the school district to utilize
only the NTE as a means of deciding on new teach-
ers.

The findings-of the court also showed that the
application of the 'policy resulted in disproportion-
ate numbers of inservice black teachers not being
retained as compared with inservice white teachers.
Testimony indicated that black teachers could be
expected to perform less well on the test than
white teachers. A study of scores obtained by stu-
dents at Mississippi institutions of higher education
showed that 90 percent of the graduates of pre-
dominantly white institutions could be expected to
achieve a score of 1 000 on the test as compared
with only 11 percent of the graduates of predomi-
nantly black institutions.

The court also found that the policy had been
applied in a racially discriminatory manner in that
one first-year white teacher who did not score
1 000 was retained and two black teachers who
were in their second year of teaching were not re-
newed for failure to meet the cut-off score al-
though they should not have been included under
the policy. Also, five black teachers who had ap-
plied for employment in the district were not hired
although they had achieved a score of 1000. This
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was done despite the fact that 36 vacancies existed
in the district.

The court concluded that the school district
knew that the application of the policy would bar
more black teachers than white teachers from em-
ployment and retention, and in fact the cut -oil
score had this effect.

The second count of the teachers' complaint
was that five of the teachers who were not retained
because of the NTE score were also denied summer
school employment in retaliation for bringing the
law suit. The court found as fact that this allega-
tion was true.

Under its conclusions of law, the court held
that it was unconstitutional to discriminate on the
basis of race in the hiring and retention of teachers
in the public schools. In this instance, the school
system had a long hiStory of operation as a dual
system, and in converting to a unitary system there
had been a disproportionate decrease in the num-
ber of black teachers. This gave rise to a rather
strong inference of racial discrimination. The court
found the inference that the setting of the cut-off
score was discriminatory was further reinforced by
other facts. First, the school district knew from
experience with the PEP program that more black
teachers than white teachers would fail to achieve a
score of ,1000. Secondly, the requirement was ap-
plied in an unequal manner. Lastly, black teachers
who had achieved 1 000 on the test were not hired
even though vacancies existed in the school system.
This inference of racial discrimination could be re-
butted by clear and convincing evidence which the
court held the school district had not presented.

The court concluded that the school district,
in formulating and applying the NTE cut-off score
requirement, purposefully and deliberately discrim-
inated against black teachers and black applicants
because of their race. Since the school authorities
had not discharged their "very heavy burden of
justification" for their policy, the court concluded
that the NTE cut-off score requirement was an un-
constitutional racial classification. The court said
further that the proof demonstrated that there was
no "manifest relationship" between the test and
teaching effectiveness. Moreover, the court con-
cluded that apart from its discrimination aspects,
the NTE cut-off requirement was an arbitrary and
unreasonable qualification for re-employment or
employment as a teacher in the Columbus school
system and, therefore, violated the due process
clause of the Fourteenth Amendment.

With regard to the second count of the com-
plaint, the court held that the teachers were denied
summer employment as a penalty for bringing the
suit and consequently were entitled to damages.

An appropriate order was to be entered at a later
date specifying the relief that would be granted.

United Stales v. Tunica County School District
323 F.Supp. 1019
United States District Court, N.D. Mississippi,
Delta Division, July 16, 1970.

By a supplemental complaint in a school deseg-
regation case, the United States sought injunctive
relief against the Tunica County school district, the
state of Mississippi, and the state board of educa:
Lion for paying the second semester salaries out of
public school funds for 19 white teachers who re-
signed rather than accept re-assignment. Consoli-
dated for trial was a suit by black parents of the
school district charging the school board with un-
lawfully allowing school books and other school
property to be used in a private school by white
students who left the public school system at the
end of the first semester.

A previous school desegregation order for the
county directed that not less than one out of every
six classroom teachers in a school be'of a different
race. Prior to the entry of this order, the school
board expected that faculty desegregation would
be directed, and attached to each teacher's Con-
tract for the next year a provision stating that the
teacher might be assigned to a school other than
that shown on the contract, in which event the
teacher had the right to terminate the contract.
The school district then had 555 white and 3,155
black students. Prior to the opening of school for
the 1969 -70 school year, the district court deseg-
regation plan was handed down, and the school
board met with the teachers and informed them
that they would be teaching at the school specified
in their contracts.

The district court desegregation plan was over-
turned on appeal. Under a new plan, the school
district was directed to assign faculty for the sec-
ond semester so that the ratio of black to white
teachers in each school was the same as each such
ratio is to the teachers in the school system as a
whole. Shortly after the reassignments were an-
nounced, all 19 white teachers in the system resign-
ed. Not all of these teachers had been reassigned,
but the school system became all-black following
the court order, and the teachers refused to teach
in an all-black school. At the beginning of the sec-
ond semester the board paid to the teachers who
had resigned their contract salaries for the remain-
der or the year. The same day the Tunica Church
School opened with an all-white enrollment and an
all-white faculty, including 18 of the 19 teachers
who had resigned from the public school system.
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The private school charged no tuition, and the
teachers taught without pay. The students used the
same textbooks which they had kept in their pos-
session after leaving the public schools.

After the desegregation order but prior to the
time the teachers were paid for the secohd semes-
ter, the school board had sought an opinion from
the state attorney general on the legality of paying
the teachers who refused their reassignments. The
attorney general replied by citing a state law set-
ting out the form for teacher's contracts and not-
ing that the provision in the Tunica county con-
tracts providing for reassignment in the event such
became necessary because of the court order "had
not been prescribed by the State Board of Educa-
tion and was, therefore, unauthorized. Therefore,
such language may be ignored in the determination
of the right of the teacher." It was the opinion of
the attorney general that the board had the legal
right to pay a teacher who refuses reassignment
during the middle of a school year but demands
salary for the remainder of the school Year.'

The U.S. Government contended that the pay-
ments to the teachers were because they
were Made for the purpose and effect of support-
ing a racially segregated private school cont. .try to
the Constitution and in direct interference .ith the
court's desegregation order. The school board de-
nied that it had paid the teachers with this intent
but rather that it. had a legal and moral duty to pay
the teachers.

The court noted that although the Tunica
Church School operated for only one semester, it.
was an all-white, racially segregated school. Regard'
less of what the school board intended, the court
held "the effect of its voluntary decision to pay
salary balances to all teachers refusing reassignment
was to furnish material aid to continuing segre-
gated education in Tunica County by means of a
private school." While the court had no doubt that
the white students would have withdrawn even if
the white teachers had continued to teach in the
system and also that all or most of the 19 teachers
would have likely resigned even if it meant loss of
further salary, still the teachers could not have do-
nated their services to the private schocil if the
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school board had not paid them. Under prior feder-
al court decisions, the court said, agents of the
state may not lend aid to support segregated pri-
vate schools. The fact that the school board obtain-
ed a favorable ruling from the state attorney gener-
al could not shield it from the constitutional viola-
tion.

Regarding the school-board contention that it
had a moral and legal duty to pay the teachers, the
court found clear evidence that the board made the
payments voluntarily, without legal demand or fil-
ing orsuits by the teachers, despite the fact that.18
of the 19 teachers had clauses in their contracts
stating that the board reserved the right to transfer
them. at a later date if the desegregation order re-
quired this, in which case the teachers retained the
right to terminate their contracts. The court said
that under the circumstances, it was unable to ac-

-.cep.t,...as a valid defense the board's sympathetic
feelings for the white teachers who refused to ac-
cept reassignments. Actually, the board had the af-
firmative duty to terminate salary payments in
such instances, for as is plainly spelled out in
Singleton, teachers arc required to accept new assign-
ments "as a condition of continued employment."

The court concluded that the action of the
board was an unconstitutional giving of state aid to
support a segregated private school and that the
ruling of the attorney general purporting to sane,
lion the payments was itself infected with uncon-
stitutionality and could not be relied upon by the
school board to justify its unconstitutional action.

On the relief to be granted, the court held that
since the schoolbooks had already been returned to
the school system, that point was no longer at is-
sue. With regard to the unconstitutional payments,
the court directed that the defendants be required
to take all reasonably necessary steps to recover
the money from the teachers (an aggregate of more
than $51,000) and if this was inadequate, the court
reserved the right to adjudge personal liability for
the money against the members of the school
board who voted kir the payments, the county
school superintendent and those members of the
state hoard of education who had personal know-
ledge of how the funds were being used.
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CIVIL RIGHTS

Alabama

Ramsey v. Hopkins
320 F.Supp. X177
United States District Court, N.D. Alabama;
Northeastern Division, December 21, 1970.

A black high-school teacher brought suit
against Lawrence County school officials, alleging
that his constitutional rights had been violated in
connection with the termination of his ,employ-
ment. After teaching at a now closed school for
two years, the teacher had been interviewed in July
1970 for a position in the same school system at
the Lawrence County high school. At that time he
was told by the school's principal that the high
school had a rule against the wearing of mustaches.
During the interview, the teacher did not indicate
that his mustache was of great importance to him.
In due time the teacher was appointed to the posi-
tion for the 19 7 0-71 school year and notified to
report to the preschool teachers' institute. The
teacher at this time was still wearing a mustache,
but nothing was said about it. The following day,
on reporting to school, the teacher was reminded
of the no-mustache rule and asked by the principal
to talk to the superintendent. He did so and was
advised to remove his mustache. The teacher re-
sponded that he would consider the matter, and
later telephoned the superintendent asking for a
leave of absence to take courses at a college. This
request was denied. The teacher then said he would
resign. The following week the teacher, who had
put off signing a written resignation, told the su-
perintendent that he had changed his mind about
resigning. He was then informed that the matter
would have to be taken up by the board and that
he had a right to appear and be heard. The teacher
attended the meeting and waited for several hours
while other business was discussed, but left prior to
the time his disc was reached. His employment was
thereupon terminated for resignation, insubordi-
nation, and failure to cooperate. The following day
the superintendent attempted to.find the teacher a
position at another school but none was available.
The teacher's former position at the high school
was filled by a black woman. No action was taken
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against another black teacher at the school who
wore a mustache, the explanation being that his
was less noticeable than plaintiff's.

The court found the teacher's claim of racial
discrimination unconvincing, since no discrimi-
nation was shown in either the establishment or
enforcement of the rule. conclusion, the court
said, was supported by the fact that the teacher
who replaced the plaintiff and the other teacher
wearing a mustache were both blacks. Nor did the
court believe that the wearing of a mustache has
been so appropriated as a cultural symbol by mem-
bers of the black race as to make its suppression
either an automatic badge of racial prejudice, or a
necessary abridgement of First Amendment rights.
The court was also unwilling to say that the pro-
cedure by which the board heard the case was in
and of itself a denial of due process and equal pro-
tection of the law.

However, in looking into the reasons given for
termination, the court found that the first reason
given, the resignation of the teacher, was unsup-
ported by the facts. The other reasons, insubordi-
nation and failure to cooperate, were found by the
court to be merely labels for the teacher's failure
to shave his mustache. In considering the no-mus-
tachc rule itself, which prevailed only in one high
school in the system, the court said it was "a gross
example of a rule based upon personal taste of an
administrative official which is not a permissible
base upon which to build rules for the organization
of a public institution." The court found not the
slightest argument or evidence to support the un-
written rule against mustaches. There was no indi-
cation that mustaches caused or were likely to
cause any disruption or disturbance; in fact, the
other teacher who wore a mustache had never be.:n
asked to remove it. The court held that the rule
was unconstitutional and barred the board and the
principal from enforcing it against this teacher or
any other teacher.

Having ruled that the teacher had been subject-
ed to an arbitrary, unreasonable, and capricious
role which violated his right to due process and
equal protection of the law, the court considered
the relief that should be granted. Since another



teacher had been employed to teach the plaintiff's
classes for the semester, and the plaintiff was at-
tending a special program to further his education,
the court was :,of the opinion back pay or other
monetary damages was inappropriate. Instead, the
court directed that the teacher be offered another
position in the school system beginning with the
semester starting January 1971.

Arkansas

Arkansas Education Association v. Board of
Education of Portland, Arkansas School District
446 F.2d 763
United States.Court of Appeals, Eighth Circuit,
July 26, 1971.

(Sec page 19.)

Cooley v. Board of Education of Forrest City
School District, Forrest City, Arkansas
327 F.Supp. 452h,
United States, District Court, E.D. Arkansas, E.D.,
April 27, 1971.

(See page 57.)

itilitche!! v. Alma School District No. 30
332 F.Supp. 473

'United States District Court, W.D. Arkansas,
Fort Smith Division, October 4, 1971.

(See page 24.)

Colorado

Colorado Civil Rights Commission v. State, Schoo
District No. 1, Bent County
488 F.2d 83
Colorado Court or Appeals, Division 1,
August 10, 1971.

(Sec page 60.)

Connecticut

Hanover v. Northrup
325 F.Supp. 1 7 1
United States District Court, D. Connecticut,
May 1, 1971.

An elementary-school teacher in Roxbury,
Connecticut, sought a preliminary injunction to
prevent the superintendent and the board of educa-
tion from terminating her contract and to require
them to reinstate her pending a final determination
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in the case. The teacher had been employed in the
school system since September 1968. In December
1969, the board of education, at the instance of
the new superintendent, directed that the Pledge to
the Flag be part of the morning exercises in the
elementary schools. The teacher had previously
reached the conclusion that the phrase "with liber-
ty and justice for all" was an untrue statement of
present fact. She notified the principal of her re-
fusal to recite or lead the Flag salute and arranged
for a pupil to lead the class while she remained
seated at her desk with her head bowed.

The superintendent ordered the teacher to lead
the class in the Pledge, and when she refused to do
so, she was suspended with pay. The board of edu-
cation then held a hearing on the sole ground of
insubordination because the teacher failed to obey
the superintendent's order and voted to terminate
her contract.

The court ruled that the refusal of the teacher
to recite or lead the Pledge was a form of expres.
sion protected by the First Amendment which may
not be forbidden at the risk of losing her job. The
court found it of no consequence that her expres-
sion took the form of silence. The burden was on
the school authorities to justify their restriction of
expression on teachers. The court' found no evi-
dence to support the restriction,it being uncontro-
verted that the teacher's behavior caused no dis-
ruption nor did her behavior interfere with or deny
the rights of other teachers or pupils.

The court found that the teacher was engaging
in conduct protected by the First Amendment and
that the school board had no justification for its
attempted regulation of that conduct. The court
was satisfied that the teacher had a strong possibili-
ty of ultimate success on the merits of this action
and granted a preliminary injunction. The board of
education and the superintendent were enjoined
from terminating the teacher's contract during the
pendency or the action and were directed to rein-
state her immediately, pending final disposition of
the action.

Georgia

Glover v. Daniel
318 F.Supp. 107 0
United States District Court, N.D. Georgia,
Newnan Division, August 7, 1969.

A black principal brought suit against officials
of the Pike County schools, charging that the fail-
ure to renew his contract for the 1969-70 school
year was for racial reasons in violation of his civil
rights. The defendent superintendent testified that
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the principal's contract was not renewed because
to do so was "not in the best interest of the
school" and "because of his lack of cooperation."

At the time the principal's contract was not
renewed, the school system was in the process of
desegregating. Prior to desegregation one of the
black principals voluntarily resigned to take anoth-
er position. He was replaced by a white principal.
The principal in this suit disrupted the meeting at
which the appointment was announced, and the
black students in his school participated in a boy-
cott which ultimately caused the newly appointed
white principal to resign. One of the superinten-
dent's examples of the principal's lack of coopera-
tion was that he caused the boycott. From the
circumstances presented, the court found that the
principal either instigated or encouraged the boy-

...cott.
Other examples were that the principal failed

to lock the doors and windows of the school at
night with the result that three burglaries were
committed, and that he failed to hold fire drills as
required by state law. In both these instances the
court found that while the principal was careless,
these instances standing alone would not justify his
discharge.

Additional examples presented by the superin-
tendent were that the principal failed to attend
meetings held at the State University in anticipa-
tion of desegregation. At one of the meetings a
nongraded system was discussed whicli would ne-
cessitate the children in these grades being tested
to determine their present level of achievement.
When the time came to administer the tests in the
principal's school, the students refused to take
them. The principal testified that he was "against
the testing because he thought that standardized
tests were racially biased. The court found that the
principal had deliberately absented himself from
the meetings where the tests werdiscussed, that it
was important that he attend these meetings and
that by deliberate action or non-action he sabo-
taged the tests. The court also found that the prin-
cipal had disrupted a faculty meeting designed to
select textbooks.

In view of its findings the court concluded that
the principal had not shown that his discharge was
for racial reasons. "Unquestionably, the First
Amendment gives a teacher the right to speak his
mind; but it does not give him the right to disrupt
a school or to choose its principals or to sabotage
its programs." The court concluded that it was the
actions of the principal in these areas and not racial
bias that brought about the termination of his con-
tract. Accordingly, the complaint of the principal
was dismissed. However, in the interest of future

school and community harmony, the court direct-
ed that his position be filled by a black principal.

Louisiana

Carter v. Morehouse Parish School Board
441 F.2d 380
United States Court of Appeals, Fifth Circuit,
April 6, 197 1 ; rehearing denied April 29, 1971.
Certiorari denied, 92 S.Ct. 201, October 19, 1971.

A black elementary-school teacher in an inte-
grated school who was dismissed brought suit seek-
ing reinstatement. She contended that her dismissal
was racially motivated. The board of education had
found her incompetent because she scored poorly
on an achievement test intended for sixth-grade pu-
pils. At the trial, during the testimony of the teach-
er's witnesses to the effect that in taking the test
the teacher "was more or less playing around and it
wasn't a teacher's test," the court interrupted to
say that it considered this test an insufficient
ground for dismissal, but that if there were proper
grounds, the board could dismiss her. The attorney
for the school board specifically asked if the board
could take future action, and the court said yes.
Therefore, none of the school-board witnesses was
heard. In the court's final order, however, it was
stated that the teacher's dismissal was racially mo-
tivated. The school board then appealed.

The appellate court ruled that the trial court
erred in not hearing the evidence of the school
board. For had the school board known the real
basis of the court's proposed ruling, it might well
have chosen to offer evidence in rebuttal The ap-
pellate court said that a "ruling based on evidence
which a party has not been allowed to confront or
rebut is one which denies due process." The order
of the district court was vacated and the case re-
manded.

The Supreme ..,ourt of the United States de-
nied a writ of certiorari for a review of this deci-
sion.

Maryland

State v. Lundquist
278 A.2(1263
Court of Appeals of Maryland, une 14, 1971.

A social science teacher in the Anne Arundel
County, Maryland, school system and his high-
school student son in behalf of themselves and oth-
ers similarly situated, challenged the recently en-
acted Maryland Flag salute statute. Basing its deci-
sion on West Virginia State Board of Education v.
Barnette (63 S.Ct. 1178 (1943)), the trial court



held that the law violated the First Amendment
right to free speech. The state appealed.

The law required that all students and teach-
ers, except those objecting for religious reasons, to
stand, salute the Flag, and recite in unison the
Pledge of Allegiance. Failure to comply was pun-
ishable. The teacher maintained that he would re-
fuse to engage in this mandatory Flag salute, not
for religious reasons but because he could not "in
good conscience" force patriot ism upon his classes.
He also objected to being forced to salute the Flag
.because he believed that this requirement elimi-
nated his right to freely express his own loyalty to
the United States. He testified that his son shared
these views.

In Barnette, the Supreme Court of the United
States held that the state may not require school
children to salute and pledge allegiance to the Flag.
However, on appeal the state of Maryland argued
that this case was decided on religious grounds,
and since the Maryland law contained a religious
exemption, its constitutionality was not controlled
by Barnette.

In an exhaustive review of Barnette and other
decisions, the Maryland appellate court concluded
that the result reached by the trial court was cor-
rect. It was the opinion of the Maryland appellate
court that "Barnette was unequivocally decided as
a question of free speech tinder the First Amend-
ment; it is binding as such on this Court."

Going beyond Barnette and specifically con-
sidering Tinker v. Des Moines Independent Com-
munity School District (89 S.Ct. 733 (1969)), the
Maryland court noted that the latter case had held
silent protest permissible, absent a specific showing
of material and substantial disruption to the work
and discipline or the school. The court also observ-
ed that recent Flag salute and related cases had
turned on this last distinction and not on the free-
dom of religion.

In conclusion, the court said: "Entertaining no
doubt that there is ample authority to punish stu-
dents or teachers whc materially disrupt proper
school activities, including voluntary patriotic pro-
grams, we are far from convinced that the mere
refusal to participate in any phase of the Pledge of
Allegiance ritual is punishable. To reach a contrary
conclusion would allow the schools to discipline
such refusal as 'an act of disrespect,' even though
they may not compel this ceremony in the first
place."

The court held the Maryland Flag salute law
and its punishment provision to be unconstitu-
tional and void not only under the dictates of
Barnette and Tinker but also under the First and
Fourteenth Amendments.
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Mississippi

Rainey v. Jackson State College
435 F.2d 1031
United States Court of Appeals, Fifth Circuit,
December 22,1970.

A college teacher brought a civil rights action
alleging that he was discharged for constitutionally
impermissible reasons. The district court dismissed
the suit for lack of jurisdiction, and the teacher
appealed.

The teacher had been employed by a private
college in Mississippi when he testified as an expert
witness for the defense in a case involving criminal
obscenity against several persons because of the
showing of a motion picture. The case and the
teacher's testimony attracted extensive coverage by
the news media. Consequently the board of trust-
ees at the private college refused to grant the teach-
er tenure when offering him a contract. for the
1970-71 school year. In February 1970, the teach-
er was designated a Woodrow Wilson Teaching In-
tern for the 1970-71 school year. This designation
carries with it some prestige in the gaining of em-
ployment at predominantly black colleges and as
well offering the black colleges some indication of
qualified individuals willing to teach in a minority
institution.

Jackson State College, a predominantly black
institution, thereafter sent to the teacher a pro-
posed contract for the 1970-71 school year as an
assistant professor of English. The transmittal let-
ter from the president asked the teacher to indicate
acceptance by signing and returning the contract.
This, the teacher did and shortly afterwards reject-
ed the offer of the pri,;ate college for the renewal
of his teaching contract for 1970-71. The teacher
then taught two 1970 summer sessions at Jackson
State.

During the summer the president submitted to
the board of trustees his recommendations for em-
ployment of personnel for the 1970-71 year, in-
cluding this teacher. The special education commit-
tee of the board of trustees concluded that the
employment of the teacher would not be in the
best interests of Jackson State College, and the en-
tire board then passed a resolution eliminating his
position and three others for the 1970-71 school
year, stating as a reason the need to increase the
campus security force. Through his attorney, the
teacher requested the board to reverse its action
and also requested a hearing. The board replied
that it would not discuss the matter with the teach-
er. Suit was then brought.

After dismissal of the suit by the district court,
the teacher sought a preliminary injunction from
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the appellate court pending appeal. This was grant-
ed. The board of trustees failed to reinstate the
teacher, insisting that all that was required was that
his salary be paid. A clarification was then issued
by the appellate court directing reinstatement to a
teaching position.

The reason given by the district court in dis-
missing the action for lack of jurisdiction was that
the teacher had not asserted a claim to a denial of a
federally created right. That court held that there
was no federal right to be employed by Jackson
State College. The appellate court held that this
interpretation misunderstood the nature of right
being asserted. The teacher.. did not claim that he
had a vested constitutional right to public employ-
ment in Mississippi, but rather that employment
was being denied to him in retaliation for his asser-
tion of his First Amendment right to freedom of
speech. The appellate court ruled that since the
complaint alleged that the college officials were de-
nying him an opportunity for employment on con-
stitutionally impermissible grounds, the teacher
stated a cause of action and the district court did
have jurisdiction to hear the case.

The college officials argued that at no time did
the teacher have a valid contract with the college
for 1970-71 since the president does not have the
final authority to make employment contracts and
that employment was not denied on unconstitu-
tional grounds. The appellate court did not decide
what relief, if any, the teacher might be entitled to,
but did decide that he was entitled to his day in
court. The college officials also argued that they
had agreed to give the teacher a hearing, but that
he declined to appear because the hearing was not
set for an earlier date. The appellate court ruled
that the teacher was not required to exhaust his
administrative remedies prior to bringing a federal
civil rights action.

The appellate court said this decision did not
mean that every teacher employment problem is
material for a federal law suit; rather, that under
the facts of this case, the federal court did have
jurisdiction and must proceed to hear the matter.
The district court decision was reversed, and the
case remanded for further proceedings on the mer-
its with the temporary injunction left in force.

New York

Board of Higher Education of the city of New
York v. State Division of Human Rights
321 N.Y.S.2d 229
Supreme Court of New York, Appellate Division,
First Department, May 20, 1971.

.'

The State Division of Human Rights appealed
from the trial court order that it lacked jurisdiction
to hold a public hearing on alleged discrimination
in employment and promotion of faculty members
at Queens College.

In reversing this decision, the appellate court
noted that it had already been held that the State
Division of Human Rights has jurisdiction in mat-
ters involving alleged discrimination in employ-
ment at Queens College. Should. that Division over-
step its bounds, exceed its jurisdiction, or make
any illegal rulings, the court continued, the board
of higher education was adequately protected by
resort to administrative and judicial review.

Rhode Island

Ricciotti v. Warwick School Committee
319 F.Supp. 1006
United States District Court, D. Rhode Island,
November 6, 1970.

A public-school teacher brought suit under the
federal civil rights act, seeking reinstatement as
head of the science department at Groton School.
Before the court was the motion of the school
committee to dismiss the action for lack of sub-
ject-matter jurisdiction.

In his complaint the teacher alleged these
facts: The teacher applied for a vacant position as
head or the science department at Groton junior
high school, was interviewed by a committee, and
was officially appointed on June 4, 1969. He
served in that position for the 1969-70 school year
and was reappointed for the 1970-71 school year
at a higher salary. However, in June 1970, he was
notified that he would be assigned as a junior high-
school science teacher at a lower salary. At the
time the teacher was initially appointed, there were
two other similar positions vacant at other junior
high schools. An unsuccessful applicant for one of
the three vacancies filed a grievance via the teach-
ers union with the school committee. The teacher-
plaintiff was ordered to appear before the arbitra-
tion panel that heard the grievance. He complied
with this request. The panel ultimately ruled in
favor of the grievant who supplanted the plaintqf
as head of the science department at Groton.

Jurisdiction under the federal civil rights act
must be predicated, upon deprivation under color
of state law of a federal constitutional or statutory
right, privilege, or immunity. Here, the teacher al-
leged that his Fourteenth Amendment substantive
and procedural rights had been violated by the fail-
ure of the arbitration panel to give him an opportu-
nity to obtain an attorney to represent him at the



hearing and by the panel's failure to allow him to
present evidence or to Cross-examine witnesses.
The teacher also alleged that since the hearing was
held under authority of the Rhode Island School
Teachers' Arbitration .Act, the action taken was
"under color of state law" within the meaning of
the federal civil rights act.

The sole argument advanced by the school
committee in support of its motion to dismiss the
action was that the teacher failed to exhaust his
administrative remedy under state law, namely, the
grievance procedure that had initially deprived him
of his position. The teacher admitted that he did
not resort to the procedure because to do so would
be a waste of time. His reasons were that in view of
the fact that the teachers union processed the
grievance filed by the other teacher who was a
union member, it could not be expected to repre-
sent him, a non-union member, as vigorously, since
a decision in his favor would displace the union
member teacher. State law gives the union exclu-
sive authority to process these grievances. The
teacher also argued that it was likely that the same
three persons would make up the panel which
would then have to reverse its recent prior decision
to render a decision favorable to the plaintiff.

The court discussed the necessity of exhaust-
ing administrative remedies prior to bringing suit
but did not decide the issue, finding that a decision
was not critical to a decision on the motion to
dismiss. The court did find that the teacher had
alleged sufficient facts with sufficient particularity
to raise some question concerning the futility and/
or inadequacy Of resorting to the arbitration reme-
dy provided by state law. The court said that it was
"not convinced to a legal certainty that he had an
adequate State remedy, and if not, then the law is
clear that he did not have to resort to that reme-
dy." Accordingly, the motion of the school com-
mittee to dismiss the action was denied.
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Texas

Montgomery v. White
320 F.Supp. 303
United States District Court, E.D. Texas, Tyler
Division, October 24, 1969.

A teacher brought an action against the Tatum
Independent School District, charging violation of
his First Amendment rights. Before the court was
the motion of the teacher for a directed verdict.

The teacher was not offered a contract for the
1968-69 school year, at least in part, because of his
violation of a regulation of the school district that
prohibited all political activity by teachers except
voting. This was contrary xio a Texas statute which
provided that no school district could directly or
indirectly coerce any teacher to refrain from par-
ticipating in the political affairs of his community,
state, or nation. When the school district was made
aware of this statute, it amended its regulation, but
at the time the teacher was refused a contract, the
regulation was in full force and effect.

The court held as a matter of law that the
school district had unreasonably, arbitrarily, and
discriminatorily violated the teacher's rights in not
fairly considering him for public employment. The
court said that "simply because teachers are on the
public payroll does not make them second-class cit-
izens with regard to their constitutional rights."
The court found that the complete ban on the
right of teachers to express political opinions and
engage in political activity is inconsistent with the
First Amendment guarantee of freedom of speech,
press, assembly, and petition. The teacher's motion
for a directed verdict was granted.

NOTE: Although this case was decided in 1969,
the published opinion first appeared in 1971.
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TEACHER/SCHOOL BOARD NEGOTIATION

California

Trustees of the California State Colleges v. Local
1352, San Francisco State College Federation
of Teachers
92 Cal.Rptr. 134
Court of Appeal of California, First District,
Division 4, December 18, 1970.

On January 6, 1969, a strike was commenced
by the teachers union against San Francisco State
College. Picket lines were set up, and ingress and
egress at the campus were physically interfered
with. It was necessary for the police to be called.
On January 8, 1969, the trustees of the state col-
lege system sought to enjoin the strike and the
related activities. A preliminary injunction was
granted, and on October 27, 1969, summary judg-
ment was granted in favor of the trustees. The
union then appealed.

The injunction issued under the summary judg-
ment banned a strike, picketing in support of a
strike, interfering with the work of the college for
the purposes of supporting a strike, and coercing,
compelling, inducing, or encouraging any employ-
ees of the college to engage in a strike against the
college.

The principal issue on appeal was the right of
public employees to strike. The appellate court
held that under common law as followed in Cali-
fornia, public employees do not have the right to
strike absent a statutory grant; that no such grant
exists; that the strike was, therefore, unlawful and
that the judgment of the trial court was valid. The
appellate court disagreed with the argument of the
union that the injunction amounted to involuntary
servitude in that it prohibited a withdrawal of la-
bor which cannot be curtailed under the Thir-
teenth Amendment. While each employee could
withdraw his labor by quitting his employment,
the court said, this was not tantamount to a right
to strike.

The final argument of the union was that the
injunction was unconstitutionally overbroad be-
cause it enjoined all picketing. The court said that
the picketing here was properly enjoined because it
supported a strike by public employees which is

impermissible and because it resulted in violence
and disruption on the campus. The appellate court
noted that informational picketing was not enjoin-
&I, only picketing in support of the strike. The
judgment of the trial court was affirmed.

Indiana

Hanover Township Federation of Teachers v.
Hanover Community School Corporation
318 F.Supp. 757
United States District Court, N.D. Indiana,
Hammond Division, August 3, 1970; supplemental
memorandum August 14, 1970.

The Hanover school district sent out individual
contracts to teachers for the 1970-71 school year
with the notation that if they were not returned by
June 1, 1970, the board would deem it a rejection
of further employment rights. Twenty-two teach.
ers who did not return their contracts by that date
were notified that they would not be re-employed.

The teachers instituted a civil rights action.
They claimed that the sending out of the individual
contracts constituted a failure on the part of the
board to negotiate in good faith with the Hanover
Township Federation of Teachers, their collective
bargaining agent. The court ruled that the teachers
had not shown the deprivation of a federal consti-
tutional or statutory right. The contentions of the
teachers that the school-board action violated state
law or constituted a breach of duty to bargain in
good faith, the court said, raised issues cognizable
in state courts but failed to present any federal
question. The action was dismissed as to these
teachers.

In a supplemental memorandum the court con-
sidered the claims of nine members of the teachers
union whose contracts were not renewed for the
1970-71 school year. Eight of the teachers were
nontenured, one had tenure. The teachers claimed
that nonrenewal was in deprivation of their associa-
tional rights under the Constitution of the United
States. The court found ample evidence to prove
this point. All nine were active in the union, and
the five members of the negotiating team were
among the nine whose contracts were not renewed.



The court was convinced that the reasons given by
the school officials for discharging the teachers
were (`merely illusory and intended to cover up the
real motives for the termination of the teachers."
The activities of both the high-school principal and
the superintendent indicated that their intention to
have the union teachers discharged was formed pri-
or to the incidents upon which the school board
supposedly relied in discharging them.

The court concluded that the contracts of the
nine teachers were terminated in retribution for
their union activities and that such termination vio-
lated the constitutional guarantee of freedom of
association. The school officials were directed to
offer the teachers contracts for the next school
year at terms no less favorable than in their
1969-70 contracts, including responsibilities for ex-
tracurricular activities. The school officials were
enjoined from discriminating in any way against
members of the union for exercising their First
Amendment right of association.

Kentucky

Jefferson County Teachers Association v. Board
of Education of Jefferson County
463 S.W.2d 627
Court of Appeals of Kentucky, October 30, 1970;
rehearing denied, March 19, 1971. Certiorari
denied, 92 S.Ct. 75, October 12, 1971.

The teachers association and individual teach-
ers appealed from the trial court issuance of a pre-
liminary injunction against a strike which had been
in progress for four days. The teachers returned to
work following the injunction.

On appeal the teachers contended that they
had the right to strike under state law. This conten-
tion was based on a provision of the state law
which granted the *right to strike to "employees"
without making a differentiation between public
and private employees. The court noted at the out-
set that under common law and the statutes of
many states, public employees arc forbidden to en-
gage in a strike. Prior to the revision of the Ken-
tucky statutes, Kentucky public employees were
expressly exempted from the law relating to em-
ployer-employee relations and recognizing the right
to strike. It was the opinion of the appellate court
that the "apparently inadvertent omission of this
exclusion in (the employer-employee relations law]
when the statutes were revised cannot be held to
have changed the legislative policy and the law."
Therefore, the court ruled that the association and
the teachers could not claim that the legislature
had granted them the right to strike.
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The next contention of the association and the
teachers was that the denial of the right to strike
constituted a denial of due process in violation of
the state and federal constitutions. The court said
that this argument was based on the unfounded
assumption that public employees had a constitu-
tional right to strike. Reviewing decisions of other
states relating to the right to strike, the court not-
ed that it had been held that the denial to public
employees of the right to strike does not violate
either due process or equal protection of the laws.
The association and the teachers further contended
that the denial of their right to strike imposed in-
voluntary servitude in violation of the Constitu-
tion. The appellate court also disagreed with this
argument, saying that the teachers were not com-
pelled to perform personal service since they could
always terminate their contracts if they wished.

Nor would the court accept the arguments that
the injunction violated constitutional rights to free
speech and public assembly or that since two of
the organizations included in this appeal were oper-
ating under negotiated agreement with the school
board, they also had the same bargaining rights as
unions in private industry, including right to strike.
Finally the court rejected the argument that the
school district failed to show irreparable injury pri-
or to the issuance of the injunction. Accordingly,
the decision of the lower court in favor of the
school district was affirmed.

NOTE: The Supreme Court of the United States
declined to hear an appeal from this decision.

Massachusetts

School Committee of New Bedford v. Dlouhy
271 N.E.2d 655
Supreme Judicial Court of Massachusetts,
Bristol, June 30, 1971.

The school committee and the city of New
Bedford brought suit in 1968 and 1969 against cer-
tain named teacher-members of the local teachers
association and against the director of field services
for the Massachusetts Teachers Association seeking
to enjoin a strike and to enjoin the director from
encouraging or inducing a strike. Relief was grant-
ed by a restraining order followed by a preliminary
injunction, a final decree, and judgments of civil
contempt against all of the defendants and a judg-
ment of criminal contempt against the director.
This proceeding involved appeals from all actions.

The appellate court found that both the final
decree in 1968 and the one in 1969 enjoining the
strike were entered by the court with the consent
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of the defendants. In view of this, an appeal on
these decrees could not be sustained.

The next appeal was from the adjudication of
civil contempt. The appellate court found that
each of the defendants was asked in open court if
he admitted or denied his guilt. All having admit-
ted guilt, the appellate court held that they waived
their rights to later raise legal and constitutional
questions presented to the trial court prior to an
admission of guilt.

The defendants also appealed the amount of
the fine levied against them. Damages caused to the
city by the strike was assessed at $100,000 and the
trial court decided that this loss could be shared by
both sides and fined the defendants a total of
$50,000. Defendants questioned the fine on the
basis of a letter written to the teachers by the su-
perintendent almost a year after the fine was im-
posed. The appellate court said that it was pre-
cluded from considering matters which did not ap-
pear before the trial court and found no error in
the amount of the fine imposed by that court.

The final appeal was that of the director of
field services, from the finding that he was guilty
of criminal contempt and the imposition of a
$5,000 fine against him. The appellate court found
that the director had admitted guilt to the charge
of civil contempt but had never been asked if he
was guilty nor admitted guilt to the charge of crim-
inal contempt. He was not tried on that charge, nor
was evidence presented against him on the charge.
The punishment for criminal contempt, the court
said, is solely for the vindication of public author-
ity and in general the proceedings leading up to
punishment should be in accordance with princi-
ples which govern the practice in criminal cases.
Since this was not the case here, the judgment of
criminal contempt and the $5,000 were reversed.
The remainder of the judgment against the teachers
and the director was affirmed.

Minnesota

Head v. Special School District No. 1
182 N.W.2d 887
Supreme Court of Minnesota, December 9, 1970;
rehearing denied February 9, 1971. Certiorari
denied, 92 S.Ct. 196, October 19, 1971.

The Attorney General of Minnesota brought
suit against the school district, seeking to enjoin it
from making payment to striking Minneapolis
school teachers pursuant to an agreement between
the school district and the Minneapolis Federation
of Teachers (MFT) and the City of Minneapolis
Education Association (CMEA). The trial court
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granted the injunction, and the school district and
two organizations appealed.

In February 1970, the school board was en-
gaged in negotiations with the teachers' council
made up of three representatives of MFT and two
representatives of CMEA. When the parties were
unable to reach agreement on a salary schedule for
the 1970-71 school year, the board, in accordance
with state law, requested the establishment of an
adjustment panel and named its representatives to
the panel. The council chose not to name its repre-
sentatives and subsequently two panel members
were named by the court. Following the report and
recommendations of the panel, which the board
accepted, MFT voted to strike on April 9, 1970.
CMEA sought personal leave for its members for
two days, and when this was denied, voted not to
join in the strike. However, some CMEA members
did strike. The strike took place, and picketing
continued even after an injunction was obtained by
the board. Subsequently the board closed the
schools.

Negotiations continued, and in order to get the
two teacher organizations to recommend to their
members to return to the schools the board agreed
to three resolutions. The first two of these were
the basis of this action. Resolution A rehired the
striking teachers and proposed to pay to each as
part of his or her last paycheck for the 1970-71
school year an amount equivalent to the difference
in pay between what was received for the 1970-71
school year and what the teacher would have been
paid during that year if the teacher had been on
the appropriate step of the salary schedule. Resolu-
tion B proposed to pay each of the teachers for
seven days during the strike period an amount
equal to their regular salary.

The, ,!itate attorney general alleged that the
agreement and Resolutions A and B violated the
state no-strike law that provides that public em-
ployees who do strike automatically abandon and
terminate their employment. Such employees can
subsequently be reappointed only on certain con-
ditions, including that their pay cannot exceed that
which they received prior to the strike, that their
compensation cannot be increased within one year
of the reappointment, and that they shall be on
probation for a period of two years following the
reappointment. The trial court had determined
that the resolutions of the board violated the no-
strike statute and that the statute was constitu-
tional.

The state supreme court reviewed cases in oth-
er jurisdictions that upheld similar legislation barr-
ing strikes by public employees and concluded that
the Minnesota legislation was constitutional. The



statute, the court stated, neither violated the First
Amendment nor denied the teachers due process or
equal protection under the Fourteenth Amend-
ment. The court said that since striking employees
are terminated as soon as a violation of the statute
takes place, no compensation can be paid to them
during the period of nonemployment. Thus, Reso-
lution B, which purported to pay teachers while
they were on strike when in effect they were no
longer employees of the school district, was null
and void. Additionally, the resolution was unten-
able because it provided pay for work not perform-
ed. Further, the court pointed out that the statute
provided that increased compensation cannot be
paid within one year of the reappointment of strik-
ing teachers. Consequently, Resolution A, which
sought to make a lump-sum payment at the end of
the 1970-71 school year, was in effect paying com-
pensation for work performed during the 1970-71
school year, within one year of the reappointment
of the teachers, which was contrary to the statute.
The order of the lower court against the school
district and the two teachers organizations was
therefore affirmed.

The Supreme Court of the United States de-
nied a writ of certiorari for a review of this deci-
sion.

Missouri

St. Louis Teachers Association v. Board'of
Education of the City of St. Louis
467 S.W.2d 283
St. Louis Court of Appeals, Missouri,
April 27, 1971.

(See Teacher's Day in Court: Review of 1970, p.
57.)

The teacher association and several teachers
sought a declaratory judgment against the board of
education of St. Louis, alleging that the board had
refused to recognize the association and requesting
that the court rule that the board could enter into
negotiations with the association. The trial court
dismissed the petition, and the teachers appealed.
The state supreme court ruled that it did not have
jurisdiction of the controversy and transferred the
case to a lower appellate court.

On this appeal the teachers first alleged that
the trial court erred in dismissing the petition be-
cause it did present a justiciable controversy. The
board argued that it did not. In agreeing with the
board, the court noted that nowhere was it alleged
that teachers who were members of the association
appointed the asso elation as their bargaining repre-

101

sentative. It also was not alleged that the associa-
tion presented or attempted to present a specific or
definite problem, grievance, or request to the
board and was not heard, nor was there any allega-
tion as to the nature of the problems that they
attempted to negotiate. The court said that a defi-
nite statement of facts describing a controversy
ripe for determination was lacking; the petition
merely alleged some difference of opinion as to
some general matter and asked the court for an
advisory opinion on related legal problems which
might or might not come to pass.

Ruling that there was no justiciable contro-
versy, the appellate court affirmed the trial court's
dismissal of the association petition.

New Jersey

The Board of Education of Newark v. Newark
Teachers Union, Local No. 481
276 A.2d 175
Superior Court of New Jersey, Appellate Division,
April 5, 1971. Certiorari denied, 92 S.Ct. 275,
November 9, 1971.

The teachers union and 185 individual teachers
appealed from summary judgments of contempt of
court and the sentences and fines imposed pursu-
ant to these judgments. All of the defendants had
been found guilty of violating a restraining order
prohibiting the union and the teachers from en-
gaging in a strike against the Newark board of edu-
cation or from doing anything in furtherance of
the strike. Despite the restraining order the strike
continued for most of the month of February
1971. Most of the individual defendants were ar-
rested when found picketing or congregating out-
side schools on what would have been a normal
school day. Six union officials were arrested pursu-
ant to warrains specifically naming them, and most
all of the others were arrested pursuant to a general
order directing the sheriff to arrest "any individual
who in his presence or that of any member of his
staff is observed to continue to violate this court's
order of January 31, 1971."

The first contention on appeal was that the.
general order of arrest was illegal and that the state
could not rely upon this illegal order to arrest the
unnamed pickets. The court held that even if the
general order was invalid for failing to identify the
persons to be arrested, it did not follow that the
arrests were also invalid. The offense was a misde-
meanor for which arrests can be made if the of-
fense was committed in the presence of the arrest-
ing officer. The court concluded that they were so
committed, and were valid arrests. The restraining
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order, the court said, contained broad enough lan-
guage to warrant the arrest of individuals aiding
and abetting. The individuals assembling or milling
about outside the schools, inferably to deter teach-
ers and other school personnel from attending to
their duties or to encourage others to participate in
the strike were aiding and abetting others to violate
the restraining order as well as doing so themselves.

The second contention was that the teachers
were all convicted for contempt of court for ab-
sence from the classroom although they were not
charged with that act. The court found from the
totality of the evidence that the teachers' absence
from the classroom was in furtherance of the illegal
strike and that the vast majority of the individual
teachers were proven to have been picketing in vio-
lation of the restraining order. It was also asserted
that eight of the teachers were not proven to have
been picketing and were convicted solely on their
absence from class. In reviewing the cases of these
eight teachers, the court found that they were also
found properly guilty of contempt "in that the
proofs justified beyond a reasonable doubt findings
that they violated the restraining order by willfully
participating in or aiding and abetting the strike in
one or more of the ways prohibited by the restrain-
ing order."

The court also did not agree with the assertion
that the teachers were afforded no notice or inade-
quate notice of the offenses with which they were
charged. The court found that state rules governing
summary contempt proceedings were complied
with in that each teacher arrested was properly no-
tified of the charges.

The final contention of the defendants was
that the sentences imposed were "arbitrary and ex-.
cessive." For the most part the teachers received
10 days in jail and a $200 fine. Union leaders re-
ceived up to three months in jail and a $500 fine.
The union itself was fined $40,000. The defen-
dants asserted that they were being punished essen-
tially for striking and not for violating the restrain-
ing order. Based on the whole record, the appellate
court concurred in the sentences imposed. The ap-
peals of the teachers and the union were dismissed.

The Supreme Court of the United States de-
nied a writ of certiorari for a review of this case.

In re Jersey City Education Association
278 A.2d 206
Superior Court of New Jersey, Appellate Division,
May 21, 1971. Certiorari denied, 92 S.Ct. 268,
November 9, 1971.

The Jersey City Education Association (Associ-
ation) and 20 individual teachers appealed from

their convictions of contempt of court for viola-
tion of an anti-strike injunction on the ground that
the injunctive order was unconstitutionally issued.

The background of events showed that follow-
ing an impasse in negotiations, largely attributable
to the board's statement that a $100 increase per
teacher was its final offer, and also because of fail-
ure to agree on issues concerning class size, a fact-
finding group was appointed. After various meet-
ings of the parties in which the Association unsuc-
cessfully sought to have the board of school esti-
mate defer adoption of the proposed budget until
the disputed issues were resolved, and while the
fact-finding group was still meeting, the teachers
voted on February 8, 1971, to strike. The follow-
ing day the board sought and was granted a tempo-
rary restraining order against the Association on
the basis of the Association's concession that as of
that day a strike existed. On February 10, each of
the officers of the Association and the members of
the executive board were served with a copy of the
order. When the strike continued, an order was is-
sued for their arrest. On February 19, ten more
teachers were ordered arrested for violation of the
court order.

With the exception of one teacher, one Associ-
ation officer, and the New Jersey Education Asso-
ciation, all of the defendants were found guilty of
contempt of court. Fines and jails sentences were
assessed against the individuals, and the Associa-
tion was fined $10,000.

The first issue on appeal was the validity of the
restraining order. The defendants argued that it
was issued contrary to the state constitution. On
this point, the court ruled that the state of the law
was contrary to this assertion.

The next argument was that there was not
proof beyond a reasonable doubt that there were
knowing violations of the order. The officers and
members of the executive board of the Association
contended that there was no proof that they were
absent from school pursuant to a strike plan. They
also argued that their attendance records were im-
properly admitted. The court was satisfied that the
records were properly admitted into evidence and
that they warranted the inference that the indivi-
dual teacher-defendants were absent from school
pursuant to strike activity. The court said: "Such
evidence of absence from school without excuse or
explanation in violation of school regulation, cou-
pled with all the other evidence, including the fact
that a union strike was in progress and that these
defendants occupied executive pOsitions in the As-
sociation whose members voted the strike, estab-
lished beyond question that all of these individual
defendants, as well as the Association of which



they were officers, were participating directly or
indirectly in the strike, and aiding and abetting it
in violation of the restraining order."

As to the second group of teachers, those ar-
rested on February 19, the primary issue was the
adequacy of the notice. In view of the fact that the
strike was well publicized and that the restraining
order was published in its entirety in full-page dis-
plays in both local daily papers, in the opinion of
the court the inescapable inference from all the
circumstances was that the teachers were not only
aware of the strike but that they were also aware
of the contents of the order, whose proscriptive
terms extended to all members of the Association.
According to the court, the record was sufficient
to justify the conclusion that these teachers acted
with knowledge of the restraining order.

Finally, the Association argued that the
$10,000 fine levied against it exceeded that autho-
rized by law. The court noted that the provision
relied upon by the Associati,dn referred to disorder-
ly persoits and did not mention punishment for
criminal contempt of court. The court concluded
that the Disorderly Persons Act did not apply to
contempt of court. It also held that the amount of
the fine did not transform the offense from a petty
one to a serious one, the latter of which would
require a jury trial. The court ruled that the fine
imposed on the Association was proper. The deci-
sion of the trial court in all respects was affirmed.

The Supreme Court of the United States de-
nied a writ of certiorari for a review of this deci-
sion.

New York

Board of Education of Central School District
No. 1, Town of Clarkstown v. Cracovia
321 N.Y.S.2d 496
Supreme Court of New York, Appellate Division,
Second Department, April 19, 1971.

The school board sought to stay arbitration
which the teachers association had demanded. The
association filed a cross motion to compel arbitra-
tion. The trial court ruled in favor of the associa-
tion and the board of education appealed.

A clause in the negotiated agreement between
the parties contained a provision for maximum
class size. There was also a provision for arbitration
of grievances whereunder the decision of the arbi-
trator was to be binding with respect to those
grievances covering interpretation or application of
the contract and advisory with respect to those
grievances concerning provisions of the contract
that involved the board's discretion or right to set
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policy. The board argued that since the grievance
on maximum class size was in the latter category
and the arbitration was to be advisory, the court
did not have the power to direct arbitration of a
dispute which results in an award which can only
be advisory in nature.

The appellate court disagreed with this argu-
ment, stating that it was no longer necessary under
state law that a contractual dispute be of a justici-
able nature before binding or advisory arbitration
will be ordered. The court did not decide whether
the grievance was subject to advisory or binding
arbitration. Rather, the decision of the trial court
directing arbitration was affirmed.

Board of Education, Central School District
No. 1 of the Town of Grand Island, Erie County v.
Grand Island Teachers' Association
324 N.Y.S.2d 717
Supreme Court of New York, Eric County,
September 25, 1970.

The school board sought to stay arbitration of
an alleged dispute between it and the teachers assc-
elation. The contract between the parties provided
for arbitration of grievances and defined a griev-
ance as a claim by any member(s) of the instruc-
tional unit based upon an event or condition af-
fecting their welfare and/or terms and conditions
of employment and arising from a claimed viola-
tion, misinterpretation, misapplication, or inequita-
ble application of the contract.

This action arose out of the termination of six
probationary teachers. The association filed a griev-
ance charging the chief school officer and the
board with violations of the teacher evaluation and
probationary teacher provisions of the contract.
The board rejected the grievance at Stage 1 for
alleged deficiency in form and/or specification.
The association then submitted the grievance in ap-
peal at Stage 2, It was rejected by the board at that
level and at Stage 3 on the grounds that the matter
was not gricvable. The association then served no-
tice that it wished to proceed to arbitration; this
was rejected on the ground that the matter was not
arbitrable under the contract. Notice of intention
to arbitrate was then served on the board. The re-
lief sought by the teachers was that the board di-
rect its administrative staff to comply with the two
provisions. In response, the school board com-
menced this court proceeding.

The court held that there was a bona fide
agreement between the parties, that neither fraud
nor duress was alleged or inferentially present, and
that a real dispute did exist between the parties
concerning compliance by the board with certain
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provisions of the contract. The court disagreed
with the contention of the board that performance
of the provisions under dispute would violate state
law vesting absolute discretion in the board with
respect to termination of employment of proba-
tionary teachers. It was not the termination of the
employment of the six probationary teachers
which was at issue, the court said, but rather the
alleged violation by the board of various contrac-
tual provisions contained in the negotiated con-
tract.

Accordingly, the petition to stay the arbitra-
tion was denied, and the board was directed to
proceed to arbitration.

Board of Education of Union Free School District
No. 3 of the Town of Huntington v. Associated
Teachers of Huntington
319 N.Y.S.2d 469
Supreme Court of New York, Appellate Division,
Second Department, March 22, 1971.

(See Teacher's Day in Court: Review of 1970, p.
57.)

The board of education sought a judgment de-
claring that certain portions of the contract be-
tween it and the Associated Teachers of Hunting-
ton was unconstitutional and unlawful. The trial
court upheld parts of the contract and struck down
others, and both parties appealed.

The appellate court agreed with that portion
of the trial court opinion upholding certain por-
tions of the contractthose involving the liability
of the school board to reimburse teachers for re-
placement of eyeglasses and dentures and replace-
ment or repair of clothingodamaged or destroyed in
the course of the performance of the teachers' du-
ties, and the payment of a retirement award during
the teacher's final year of teaching prior to retire-
ment. Reversing the lower court, the appellate
court ruled that the provision in the contract
whereby the board agreed to pay the tuition for
approved graduate studies that a teacher might
take was merely an undertaking to pay "a further
relatively small salary increment to teachers who
are improving their skills." The appellate court
held that the board had the power to make these
payments, especially since they would further the
statutory public purpose of improving the skills of
teachers in their professional capacity.

The appellate court also was of the opinion
that a board of education is better qualified to
decide whether a teacher should be dismissed for
incompetency or misconduct than an arbitrator,
and since the dismissal of a teacher for incompc-
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tency or misconduct is a matter of vital importance
to the public and especially school children who
are affected thereby, the contractual delegation to
an arbitrator of the power to determine whether a
teacher should be dismissed is void as against major
public policy. For these reasons the decision of the
trial court declaring the delegation illegal was af-
firmed.

NOTE: The New York Court of Appeals, the high-
est state court, ruled on March 16, 1972, that all
the provisions in the negotiated agreement which
the school board challenged are valid. Each
provision constituted a term and condition of em-
ployment as to which the school board was re-
quired to negotiate under the Taylor Act. Under
that act, the court stated, "the obligation to bar-
gain as to all terms and conditions of employment
is a broad and unqualified one, and there is no
reason why the mandatory provision of that act
should be limited, in any way, except in cases
where some other applicable statutory provision
explicitly and definitively prohibits the public em-
ployer from making an agreement as to the particu-
lar term or condition of employment." The Court
of Appeals reversed the lower court and held that
the grievance procedure in the negotiated agree-
ment providing that any dispute on the existence
of cause for disciplinary action or dismissal of a
tenure teacher may be submitted to arbitration was
valid. The court said that the board is not prohib-
ited from agreeing that a teacher may choose arbi-
tration as a method of reviewing its determination
despite the fact that the state tenure law provides
procedures whereby a teacher may challenge an ad-
verse action of the school board. 331 N.Y.S.2d 17
(1972).

Board of Education, Union Free School District
No. 7 v. Deer Park Teachers' Association
322 N.Y.S.2d 110
Supreme Court of New York, Special Term,
Suffolk County, April 8, 1969.

The school board sought a stay of the arbitra-
tion of two grievances which was demanded by the
teachers association. The first grievance involved
the refusal of the district principal to grant supple-
mentary leave to a teacher to permit her to appear
as a plaintiff in a California court case. The second
concerned the refusal of the district principal to
grant religious leave to a teacher whose husband
was the rabbi of an orthodox Jewish temple by
deducting the leave from her accumulated sick
leave in accordance with past practices of the
school district.



The First contention of the board in seeking
the stay or arbitration was that the subject matter
of the grievances was not arbitrable under the
terms of the contract since neither leave was listed
in the category of supplementary leave in the con-
tract between the parties, and that this omission
reserves the regulation of such leave to the board
pursuant to the Education Law. The court did not
agree with this contention, stating that state law
provides for negotiation on terms and conditions of
employment and that the supplementary leave sec-
tion of the contract specifically confers the author-
ity to grant such leave on the district principal. The
next claim of the school board was that the notice
of appeal to arbitrate was improperly served. The
court found this argument likewise without merit.

In addressing itself to the question of arbitra-
bility, the court noted that the entire purpose of
the contract, as conceded by the school board, was
to effectuate the state law governing public em-
ployees' right to collective bargaining on "terms
and conditions of employment" and the "adminis
tration of grievances." The contract at issue defines
grievance as "any dispute between the parties here-
to with respect to the meaning or interpretation of
any provision of this agreement." The sentence on
supplementary leave in the agreement provides that
"the District Principal has additional discretionary
authority to grant leaves on request for any situa-
tion not specifically covered under our present pol-
icy. Such authority may cover both deductible and
non-deductible leaves, with or without pay." The
board of education argued that present policy re-
ferred to the instant contract, while the teachers
association contended that the phrase referred to a
viable pre-existing policy incorporated into the
contract by reference. The court held that since
under the terms of the contract a grievance means
any dispute concerning the interpretation of a pro-
vision or the contract, the questions of whether the
grant of discretionary 'authority to the District
Principal was absolute, and the meaning of present
policy were subject to arbitration. The petition of
the school board to stay arbitration was denied.

Buffalo Teachers' Federation Inc. v. Ilelsby
316 N.Y.S.2d 125
Supreme Court of New York, Appellate Division,
Third Department, December 7, 1970.

The Buffalo Teachers' Federation appealed
from a lower court judgment dismissing their peti-
tion seeking to restrain the Public Employment Re-
lations Board (VERB) from prosecuting a charge
against the Federation for violation of the no-strike
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law. The Federation maintained that PERB was ex-
ceeding its jurisdiction on the ground that since the
teachers had been found by the chief executive
officer of the school district not to have engaged in
a strike, the employee organization could not be in
violation of the law.

The court found that under the law, PERB has
no responsibility with respect to violations by indi-
vidual employees but it is authorized to institute
proceedings to determine if an employee organiza-
tion has violated the statute. The penalty for such
violation is the loss of the right to have member-
ship dues deducted from employee paychecks. The
court ruled that the proceeding against the organi-
zation was separate and distinct from any determi-
nation as to an individual employee's violation of
the statute and, as such, PERB was entitled to in-
stitute the proceedings. Further, determination of
the chief executive officer was an administrative
decision without a hearing and was not binding
upon PERB in proceeding against the employee or
organization.

The court also ruled that the notice mailed to
the president of the Federation was in compliance
with law. The court ruled further that the no-strike
law as applied to public employees was constitu-
tional.

The judgment of the trial court dismissing the
complaint of the Federation was affirmed.

Caso v. Katz
324 N.Y.S.2d 712
Supreme Court of New York, Special Term,
Nassau County, Part I, September 30, 1971.

Nassau Community College and various county
officials sought an injunction against the faculty of
the college, the Faculty Association, and its offi-
cers, to enjoin what they described as a strike. The
response of the teachers was that they were per-
forming their duties in the "normal manner" and
therefore not on strike.

It appeared that under a negotiated agreement
that expired August 31, 1971, the teachers, with a
few exceptions, were required to teach 12 hours
per week. In the last legislative session a bill had
passed both houses that would have required the
county to adopt a 1 5-hour contact-teaching sched-
ule. The county made plans for the 15-hour pro-
gram under this bill which was subsequently vetoed
by the governor. The teachers at the college had
refused to teach more than the 12 hours required
under the expired contract, and negotiations broke
down on reaching a new contract.

The court noted that strikes by public employ-
ees are forbidden by statute, which recites that

165
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"absence from work or abstention wholly or in
part from the full performance of duties in normal
manner creates a presumption that the strike ex-
ists." The phrase "normal manner" as the court
construed the statute, did not mean length of
hours of employment but rather the fashion in
which the duty is discharged.

The court found that the teachers were public
employees, that their contract had expired, and
that they were engaged in a strike. Therefore, the
court felt constrained to issue the injunction with-
out a consideration of the merits or the contro-
versy. The court did state that at the request of the
parties, it would be available to participate in fur-
ther discussions.

Cirillo v. Board of Education of the City School
District of the City of Niagara Falls
321 N.Y.S.2d 952
Supreme Court of New York, Niagara County,
June 15 1971.

Six Niagara Falls teachers contending that they
were representative of a class of 687 teachers,
sought to require the superintendent to return
money deducted from their paychecks and to can-
cel tenure forfeitures as a result of a strike in Sep-
tember 8-11, 1970.

The deductions were made pursuant to the
state Taylor law providing for a deduction of two
clays' pay for every day missed because of a strike.
Under this law teachers are permitted to file affida-
vits in opposition to a determination that they vio-
lated the law. It was conceded that none of the
687 teachers had filed objection to the determina-
tion or requested a hearing on the determination
within 20 days as provided under the law.

The teachers contended that the 50 -day delay
between the last day of the strike, September 11,
1970, and the serving of the notice that a violation
had been found, November 2, 1970, was so unrea-
sonable as to render such notice or violation nuga-
tory. The court disagreed, noting that the size of
the school district and the number of teachers on
strike had to be considered in a ruling on the rea-
sonableness of the time interval. The Taylor law
imposes a duty on the chief executive officer of
the school district to make a determination after
investigation as he may deem appropriate. The
court found the time interval to be reasonable un-
der all of the circumstances of the case. Also reject-
ing the teachers' argument that no investigation
was necessary since the payroll records for the peri-
od could have been used, the court noted that pay-
roll records had deductions for absences in addi-
tion to those made on account of the strike.
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Concluding that the determination was timely
made and that the deductions were appropriate,
the court granted the motion of the superintendent
and school board to dismiss the action.

Ewen v. Board of Education of Union Free School
District No. 18
323 N.Y.S.2d 789
Supreme Court of New York, Special Term,
Nassau County, Part I, July 15, 1 9 7 1;
on reargument August 4, 1971.

The president of the Plainridge Federation of
Teachers sued the board of education seeking to
compel it to grant sabbatical leaves of absence. The
case arose as a result of the enactment of a 1971
state law barring sabbatical leaves for public em-
ployees for the 19 7 1-7 2 year unless a contractual
right to such leave existed as of April 12, 1971.

The teachers union and the school board had a
negotiated agreement providing that "a sabbatical
leave of absence may be granted for study or trav-
el." The contract also provided that the board of
education reserved the right to reject any and all
applications for leave. On March 30, 1971, one of
the teachers in the school system applied for leave.
Admittedly, the request was denied because of the
new state law.

The question before the court was whether a
vested contractual right to the leave existed prior
to April 12, 1971. Looking at the language of the
contract the court decided that it did not, for no-
where was the board of education bound to ap-
prove any application for leave. In the absence of a
contractual right to such leave, the court ruled that
the statute operated to bar such leave. Accordingly
the petition of the teachers was dismissed.

The court later granted reargument because of
the contention of the teacher who was denied leave
that he had applied for a summer sabbatical leave
and that this was not prohibited by the statute.
Under the statute sabbatical leave did not include
vacation time. However, the court noted that a
teacher is an employee of the school system all
year, not only for 10 months. Accordingly, to pay
a teacher on summer sabbatical would also be a
violation or the statute. The previous decision of
the court was affirmed.

Hauppauge Classroom Teachers Association
v. Millman
317 N.Y.S.2d 461
Supreme Court of New York, Appellate Division,
Second Department, November 30, 1970.

(See page 75.)



In re Lakeland Federation of Teachers, Local 1 760
317 N.Y.S.2d 902
Supreme Court of New York, Westchester County,
January 28, 1971.

The board of education of Central School Dis-
trict No. 1 brought an action seeking to punish
certain individual teachers and the teachers union
for contempt of court for violating an injunction.
The injunction resltaihed the individual defendants
and the union from engaging in a strike against the
school district. The injunction was in effect from
September 9, 1970, but the strike continued until
September 16, 1970.

In this proceeding the teachers and the union
sought to vacate the order to show cause why they
should not be punished for contempt of court for
violation of the injunction. Their procedural argu-
ments were rejected by the court. With regard to
the merits of the controversy, the court held that
the testimony that certain of the teachers were ab-
sent from school during the work stoppage and
certain of them were seen on the picket line, was
insufficent proof that the individual teachers had
willfully engaged in a strike in violation of the or-
der of the court. However, the court held that the
union had willfully engaged in a strike in violation
of the court order, for there was evidence to show
that the strike was deliberately planned and exe-
cuted by the union. The court found the union
guilty of criminal contempt for its willful disobe-
dience of the court's lawful mandate and fined it
$5,000..

Lawson v. Board of Education of Vestal Central
School District No. 1
315 N.Y.S.2d 877
Supreme Court of New York, Appellate Division,
Third Department, November 23, 1970. Appeal
dismissed, 92 S.Ct. 230, October 26, 1971.

(Sec Teacher's Day in Court: Review of 1970, p.
60.)

Teachers in the Vestal school district appealed
from a trial court judgment dismissing their com-
plaint. New York law provides that teachers who
have engaged in a strike shall have two days' pay
deducted for every day on strike. The teachers had
challenged the constitutionality of the law, and the
lower court upheld the statute.

The appellate court found that the teachers
had been adequately notified by letter that the
chief executive officer of the district had found
them in violation of the anti-strike statute. The
appellate court held that the system of review by
objection to the board's determination that the
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teachers had engaged in an illegal strike was not
necessarily inadequate to satisfy the requirements
of due process since the teachers could have sought
administrative review of the board's determination
but did not attempt to utilize this procedure. This
failure foreclosed consideration by the court as to
whether there was any strike or whether the indi-
vidual teachers who received the not ice had struck.

The court also found no merit to the conten-
tion of the teachers that the ,statute prohibiting
strikes by public employees and imposing sanctions
was unconstitutional. The dismissal of the teachers'
complaint was therefore upheld.

NOTE: The Supreme Court 'of the United States
dismissed an appeal from this decision for want of
a substantial federal question.

Lehman v. Dobbs Ferry Board of Education Union
Free School District No. 3, Town of Greenburgh
323 N.Y.S.2d 283
Supreme Court of New York, Westchester County,
June 7, 1971.

The Dobbs Ferry Teachers Association sought
a court order compelling the arbitration of a dis-
pute. The school board denied that the matter was
arbitrable.

The contract in effect between the parties pro-
vided for arbitration of "agreement grievances"
arising out of an alleged violation, misinterpreta-
tion, or inequitable application of the terms of the
contract. The contract also recognized that the
board had the right and responsibility to direct the
operation of the schools in all aspects authorized
by statute and that this right would not be exer-
cised "in a manner inconsistent with or in violation
of this agreement and/or applicable statutes."

The dispute giving rise to this suit occurred
when the board dismissed a probationary school
nurse. The position of school nurse is classified as a
civil service position. It was the position of the
association that the nurse was not dismissed in ac-
cordance with the applicable civil service rules and,
therefore, the contract provision referring to appli-
cable statutes was violated, creating an "agreement
grievance" subject to arbitration. The school'board
argued that whether or not this was an arbitrable
grievance was a decision to he made by the court
and further that this was not an "agreement griev-
ance" requiring arbitration.

The court said that the heart of the issue here
was the right of the school board to run the dis-
trict. It pOinted out that the probationary status of
the nurse was governed by the county civil service
rules, which the court noted were not statutes.
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The court found that the collective bargaining
agreement specifically established in the personal
grievance procedure provisions for treating a dis-
pute involving a single employee appointed by and
under the sole authority of the board. The court
also found that the parties to the agreement had
agreed to preserve the board's power to run the
district in the very same paragraph that the associa-
tion and the nurse were relying on to turn the
decision-making process over to the arbitrator. The
court said that what was involved here was a per-
sonal right of the employee involved and not "a
violation, misinterpretation or inequitable applica-
tion of the agreement." This decision, the court
said, was not leaving the nurse without a remedy,
just that her remedy was not to be determined by
arbitration. If a violation existed, it could be de-
termined in administrative and judicial proceed-
ings. The application of the association for an or-
der directing arbitration was denied.

Mahopac Teachers Association v. Board of
Education, Central School District No. 1
323 N.Y.S.2d 997
Supreme Court of New York, Putnam County,
July 9, 1971.

In this action the teachers association contend-
ed that a contractual right existed for sabbatical
leave prior to the effective date of a 1971 state law
declaring a moratorium on such leaves. The crucial
date was April 13, 1971.

The court found that the enforceable contract-
ual right referred to in the law was one existing
between the individual teacher and the board, not
between the association and the board. In this in-
stance the final stepprovided for in the procedure
for granting sabbatical leaves was not accomplished
until April 20, 1971. This, the court ruled, brought
such action within the proscription of the law and
the leaves would not be permitted. Judgment was
rendered for the board of education.

Maslinoff v. Central School District No. 1
323 N.Y.S..2d 1005
Supreme Court of New York, Dutchess County,
July 22, 1971.

The president of the Wappinger Central School
Faculty Association and three other teachers
brought a class action challenging deductions of
pay made because of a strike. Over 400 teachers
had been penalized in this manner. The superinten-
dent had made separate findings of a violation with
respect to each of the teachers, and only one per-
son had filed a protest as authorized by law.

The court ruled that this was not an appropri-
ate class action. For although the teachers had a
common complaint, there was an individual review
and determination of the penalty that had been
made on the basis of individual acts. In any event,
the court held, other than the one person who filed
a protest, judicial review was not available to the
other teachers because they had not filed a protest
within 20 days of being notified that they were
found to be in violation of the law by striking. The
proceeding was dismissed.

North Salem Teachers Association v. Board of
Education, Central School District No. 1
323 N.Y.S.2d 996
Supreme Court of New York, Westchester County,
July 2, 1971.

The teachers association and three individUal
teachers sued the board of education, seeking to
compel it to grant sabbatical leaves to the three
teachers. At issue was a 1971 state law declaring a
one-year moratorium on sabbatical leaves unless
there existed a contractual right to such leave as of
April 13, 1971.

The association maintained that this right was
in existence, arguing that a clause in the contract
providing for the continuation of present school-
board rules and regulations covered the area of
leaves. The board argued that since the association
and the board had never agreed on sabbatical leaves
in the present contract, there was no contractual
right.

The court found it undisputed that the proce-
dures in the rules and regulations regarding sabbati-
cal leaves were fully complied with by the three
individual teachers prior to the effective date of
the state law. The court held that this constituted a
contractual right. The board of education was di-
rected to grant the sabbatical leaves to the three
teachers.

Schwartz v. North Salem Board of Education
318 N.Y.S.2d 774
Supreme Court of New York, Westchester County,
January 18, 1971.

A science teacher brought court proceedings
seeking to confirm what he alleged was an award
granted him by an arbitration hearing. He urged
that by virtue of the award he was entitled to ei-
ther sabbatical leave or the sum of $8,000, repre-
senting one-half his annual siilary.

The teacher had requested sabbatical leave
from the school board; this request was denied.
Ultimately the parties agreed to submit the matter
to arbitration. The contract between the board and



the teachers association called for the submission
of all disputes to advisory arbitration.

In view of the precise language in the contract
that arbitration was advisory only, the court ruled
that no enforcible right was given the teacher from
the findings of the arbitrator. The motion of the
teacher for confirmation of award was dismissed.

Wilson v. Board of Education, Union Free School
District No. 23, Town of Oyster Bay
319 N.Y.S.2d 721
Supreme Court of New York, Special Term,
Nassau County, Part 1, December 10, 1970.

Teachers sought to prevent the school board
from making payroll deductions at the rate of two
days' pay for each day of a strike. The teachers had
been absent from their classes from May 7, 1970,
through May 21, 1970. On May 7, the superinten-
dent of schools made a determination that a strike
existed and that the teachers would be subject to
the payroll deductions. Pay for one day was de-
ducted from the salary of each striker, but the
teachers were successful in preventing the threaten-
ed deduction for the second day in a prior proceed-
ing. There the court ruled that the actions of the
superintendent were not in strict compliance with
the statutory requirements and therefore his deter-
mination could not stand.

On May 26, 1970, the superintendent made
the findings required by statute. Under the statute,
however, payroll deductions cannot be' made soon-
er than 30 days (June 25, 1970) nor later than 90
days (August 24) after the determination. In that
period there would be no salary payments from
which deductions could be made because teachers
were being paid on a 10-month basis, excluding
July and August.

Apparently with this in mind, the superinten-
dent made a "final determination" on August 10,
1970, which would have extended the period dur-
ing which deductions could be made into Septem-
ber.

The court ruled that this effort of August 10,
1970, was ineffective. The May 26 determination
complied with all of the statutory requirements,
and there was no difference between it and the
later determination which was made only as an at-
tempt to come within the statutory requirements.
The court said that were the superintendent per-
mitted to extend the limitation period prescribed
in the statute by merely making additional "deter-
minations" in the absence of new facts presented
to warrant further action, the purported advantage
of the statute to prevent unreasonable delay would
be thwarted. Accordingly, since the action of the
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superintendent in making payroll deductions later
than 90 days following his initial determination
would violate the state law, the school district was
permanently enjoined from making any deduction
as a penalty for the strike which occurred from
May 7 to May 21, 1970.

Rhode Island

Providence Teachers Union, Local 958 v. School
Committee of the City of Providence
276 A.2d 762
Supreme Court of Rhode Island,
April 23, 1971.

The school committee appealed from the order
of the trial court confirming an award made by an
arbitration board. The arbitration board had order-
ed the school committee to pay as severance pay
retirement benefits to teachers at time of retire-
ment after 35 years of service, calculated on the
basis of unused sick leave. This provision was con-
tained in the contract between the school commit-
tee and the union . negotiated in May 1968 for the
1968-69 school year.

Shortly after the contract was negotiated, a
new state law became effective, allowing voters in a
city to choose an elected or an appointed school
committee. The Providence school committee at
that time was elected. The voters of the city chose
an appointed committee that would not be fiscally
independent and would receive an appropriation
from the city. Shortly after thenew committee
took office, it passed a resolution repudiating the
severance pay provision of the contract because of
the unavailability of funds.

The union challenged the action of the com-
mittee through the arbitration provisions of the
contract which required submission of a grievance
to binding arbitration. A grievance was defined as
"a violation, inequitable application, ... or misrep-
resentation," of the contract. A majority of the
arbitration board ordered payment of the retire-
ment benefits.

The school committee first argued that its pre-
decessor had no specific legislative authority to en-
ter into the agreement for binding arbitration. To
support this contention, the committee pointed to
the inclusion in the firefighter's and policemen's
arbitration acts and the corresponding absence in
the teachers' arbitration act of specific language
providing for arbitration of disputes. The court
found the difference in language to be the result of
the difference in legislative draftsmen and nothing
else. Additionally, the court found it apparent that
the legislature intended that organizations of pub-
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lic employees would have the same rights as their
counterparts in the private sector except those that
might be specifically withheld, such as the right to
strike. Therefore, the court held that the teachers
union had the right to provide in its contract with
the school committee for the arbitration of griev-
ances arising out of the contract and that the
school committee was bound to submit the issue of
severance pay to arbitration. Also rejected by the
court was the school committee's argument that
the arbitration board award must be by unanimous
vote. The court said a majority vote was all that
was required in view of the absence of specific lan-
guage to the contrary in the contract.

The school committee argued further that the
severance pay clause is prospective only in its op-
eration and is not applicable to any teacher retiring
prior to the year 2003; otherwise any sums paid
would be a "gratuity" for work already performed.
The court found nothing in the nature of a gratuity
in the award. It said that the clause serves a useful
function in the educational scheme. The payment
of accumulated sick leave after 35 years of service
"acts as an inducement to teachers to remain in the
school system and deters absenteeism for trifling
ailments." In the opinion of the court, the retire-
ment award was a proper provision to be included
in the contract.

The final school committee argument was that
it lacked the funds to pay the award to the 11
teachers who had retired under the provisions of
the contract. The court found lack of funds was
not a legal basis for the repudiation of a contract-
ual obligation. The appellate court said that the
money due .the teachers who had retired was a debt
of the city and if the city council would not appro-
priate the money after this case was remanded, the
teachers could file suit against the city treasurer.
The judgment of the trial court confirming the
award of the arbitrator was affirmed and the mat-
ter remanded.

Ricciotti v. Warwick School Committee
319 F.Supp. 1006
United States District Court, D. Rhode Island,
November 6, 1970.

(Sec page 96.)

Wisconsin

Board of Education of Unified School District
No. 1 v. Wisconsin Employment Relations
Commission
191 N.W.2d 242
Supreme Court of Wisconsin, November 5, 1971.

The school district and the Ashland Federation
of Teachers (AFT) sought review of an order of the
Wisconsin Employment Relations Commission
(WERC) that determined that the board and the
union had discriminated against the Ashland Edu-
cation Association (AEA). The problem concerned
the timing of state and regional conventions of the
two organizations. Prior to 1966, the Wisconsin
Federation of Teachers (WFT) and the Wisconsin
Education Association (WEA), the respective state
organizations with which the local associations are
affiliated, held their state conventions at the same
time in November. Since that time WFT holds its
convention in October on the same dates as the
regional affiliate of WEA and AEA. The WEA state
convention is still held in November.

During 1966 and 1967, all teachers in the Ash-
land district who attended either the WFT or the
regional convention in October were permitted to
count those days as inservice days, and nothing was
deducted from their salaries. Additionally, the Ash-
land school board permitted two representatives of
the AEA to attend the WEA state convention in
November without loss of pay. In May 1968, the
AFT, as majority union and bargaining representa-
tive for all teachers, negotiated an agreement with
the school board which included a provision for
days off with pay for teachers who wished to at-
tend the 1VFT state convention. No similar provi-
sion covered the regional or WEA conventions. In
response to a request for a clarification, the super-
intendent of schools advised that teachers who at-
tended conventions other than the WFT state con-
vention would not be paid for those days. The
AEA and an individual member then complained
to the WERC which ordered the school board to
cease and desist from giving effect to the provision
in the collective bargaining agreement unless it con-
tained a similar provision applicable to other con-
ventions on the same dates or from entering into
an agreement that contained such a prow lion with-
out providing that teachers may also attend other
conventions scheduled by other teacher organiza-
tions on the same dates. The board was also direct-
ed to cease deducting payments from the salaries
of teachers who attended conventions other than
WFT on the same dates. The board was directed to
reimburse those AEA teachers who attended the
October regional convention for the loss of pay.
The board and the AFT sought judicial review of
the WERC order. The lower court agreed that there
had been a prohibited discriminatory practice.
However, the court modified the WERC order to
provide that the board must provide days off with
pay to all teachers if it grants days off with pay for
any teachers, and that all teachers may attend the



convention of their choice no matter when it is

held. All parties then appealed.
The appellate court first considered if the con-

tract clause granting time off with pay only for
attendance at the WFT state convent ion was discri-
minatory. It concluded that since AFT (the WFT
affiliate) as the majority union and exclusive bar-
gaining agent for all teachers was empowered to
negotiate for all teachers on wages, hours, and con-
ditions of employment, and convention days fell
within the negotiation area, the questioned clause
treated the members of the majority union prefer-
entially. This was discriminatory treatment in vio-
lation of the laws governing public employees. The
appellate court ruled that both the union and the
board were guilty of discrimination because they
agreed to the contract provision "which had the
effect of discouraging membership in the minority
union by affecting the terms and conditions of their
employment." The clause was declared void.

The appellate court then considered the validi-
ty of the WERC cease and desist order and the
lower court modification of that order. Under state
law, WERC has substantial powers to fashion reme-
dies, including requiring affirmative action. But
where the duties and powers of school boards and
the duties and powers of WERC conflict, courts,
by statutory construction, must resolve the issue.
State law defines school days as days on which
school is actually in session and days on which
slate teachers conventions arc held. The law had
formerly provided for both state and county con-
ventions but had been amended: Another section
of state law provides that boards of education may
give teachers time off to attend a teachers educa-
tional convention. The court was of the opinion
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that this section gave the board discretionary pow-
er to grant time off with pay to any teacher to
attend any education convention, but the exercise
of this discretion must not be unreasonable, ille-
gally motivated, or arbitrary, Under the contract,
teachers attending the WFT convention in October
were given time off with pay which was within the
power of the board to agree to. The prohibited
discrimination occurred, the court said, when the
contract was interpreted as excluding teachers
from attending any other educational convention
sponsored by the competing minority organization
on those dates in October or any other dates. The
court pointed out that under the law the board
could have permitted teachers of the minority or-
ganization to at tend the regional convention on the
same dates, or their state convention on different
dates, with pay, but did not. To so decide was
within the school board's .power and discretion
which WERC could not overlook. The court held
that the specific school statutes prevailed over gen-
eral municipal employees statutes where both can-
not be given effect or harmonized.

Accordingly, the appellate court determined
that the IVERC order insofar as it required pay-
ment of salary to those teachers attending the Oc-
tober regional meeting must be reversed. The appel-
late court also reversed that portion of the lower
court order directing that teachers attending the
November IRA convention be paid their salary for
the days spent at the convention.

The appellate court affirmed those portions of
the WERC order, and the trial court order that
found a discriminatory practice had been commit-
ted. Those portions of both orders providing for
affirmative relief were reversed.
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LEAVES OF ABSENCE

Georgia

finks v. Mays
332 F.Supp. 254
United States District Court, N.D. Georgia, Atlanta
Division, September 28, 1971.

A non tenure teacher was re-elected as a proba-
tionary teacher for the 1970-71 school year in the
Atlanta school system. During the summer of 1970
her attorney wrote to the principal of her school,
stating that the teacher was pregnant and was look-
ing forward to rejoining the Faculty alter the birth
or her child in October. The school superintendent
replied that as a probationary teacher she was not
eligible for maternity leave and that her employ-
ment status would be listed as "resigned." The
teacher then brought this suit as a class action seek-
ing injunctive and declaratory relief. She asserted
that the maternity leave policy of the school board
which grants leave to tenure teachers and denies
the same leave to nontenure teachers is arbitrary
and violative of the equal protection clause of the
Fourteenth Amendment.

The first argument of the school board was
that the teacher lacked standing to bring the suit.
It claimed that when she accepted the offer of the
board for a 1970-71 contract, she knew that she
was pregnant and, therefore, unable to perform the
contract since probationary teachers are not eligi-
ble for maternity leave. As a result, argued the
board, her contract was void from its inception and
she had no standing to sue. In disagreeing with this
argument, the court noted that the evidence reveal-
ed no policy of the board specifically prohibiting
nontenure teachers from accepting an offer to
teach. One regulation of the board provided that
although nontenure teachers were not eligible for
maternity leave, they should comply with the re-
quirements of the policy on maternity leave. The
regulations required that the application be made
one month prior to such leave and that leave com-
mence at least four months prior to the expected
birth of the baby. The regulation, the court said,
apparently means that nontenure' teachers should
go through the procedure of applying for materni-
ty leave. However, since the board did not grant

maternity leave to nontenure teachers, it was not
clear when they were supposed to file their appli-
cations For leave. At the most, the teacher was late
in filing for leave that she could not get, and under
the board rules she may have forfeited her nonexis-
tent right to return to her job earlier than 12
months alter the birth of her child. The court held
that the teacher did have standing to bring the suit
because she had a personal stake in the outcome of
the controversy.

Considering the case on the merits, the court
agreed that the authority or the school board to
issue regulations For various types of leave For both
tenure and nontenure teachers stems from the
teacher tenure act applicable to Atlanta. All of the
various types or leaves granted, except maternity
Icave, were available to both tenure and nontenure
teachers. Therefore, to withstand constitutional
challenges, the classification that treats tenure and
nontenure teachers differently for maternity leave
must be rational and it must bear a "relevance to
the purpose for which the legislation was enacted."

The school board rationalized the difference
by arguing that one of the purposes or the teacher
tenure act was to provide for meaningful evalua-
tion of nontenure teachers and that if they were
allowed maternity leave, which it said averaged sev-
en months, there would be insufficient time for
such evaluation. The court would not accept this as
the rational basis for the maternity leave policy
since the board may extend the probationary peri-
od. In fact, the court noted that the board chose to
re-elect the teacher in this case for a fourth year on
probationary status, presumably because she was
qualified enough to warrant further evaluation.
Moreover, the court found that nontenure teachers
were permitted to go on professional study leave
for a one-year period. Also, military leave could be
granted to nontenure teachers for a two-year peri-
od. In these cases, the court said, the same evalua-
tion problem would arise, yet leave was granted.

The board also claimed that since the purpose
of the teacher tenure act was to place nontenure
teachers on an annual contract basis, granting them
maternity leave would run counter to this design.
The court again pointed out that this was not a



rational basis for the policy since nontenure teach-
ers could be granted leave for professional study.
Furthermore, no restrictions were placed on the
duration of sick leave granted nontenure teachers.

Another board argument against granting ma-
ternity leave to nontenure teachers, also rejected
by the court, was that the tenure act would require
the board to place tenure teachers in the school
system when they returned from such leave and
although the board was currently able to do so, it
might not be able to comply with this statutory
duty if the ranks were augmented by nontenure
teachers returning from maternity leave. Assuming
this interpretation of the tenure act is correct, the
court said, the granting of maternity leave to non-
tenure teachers would in no way require that they
be placed ahead of tenure teachers in the school
system or that they be placed at all if no positions
were available. The reason that this teacher wanted
maternity leave was so that she would at least have
a preference over teachers who had never been em-
ployed by the Atlanta school system. The court
also noted that, to date, the board had been able to
place nontenure teachers returning from maternity
"resignation." This argument, the court ruled,
could not be the rational basis required for this
classification.

The court concluded that the policy denying
maternity leave to nontenure teachers was arbi-
trary, and had no rational basis or relevance to the
teacher tenure act, or administrative purpose. Just
as the school board grants study, bereavement, per-
sonal illness, emergency, and military leave to both
tenure and nontenure teachers, so, too, it must
grant maternity leave to tenure and nontenure
teachers alike. The court declared that the policy
denying maternity leave to nontenure teachers was
in violation of the equal proteCtion clause of the
Fourteenth Amendment.

The teacher also sought back pay in case the
board refused to re-employ her, on the ground that
her position had been filled by a new employee.
Since there was no evidence that this had been
done, the court denied the claim. However, the
court did enjoin the school board from refusing to
re-employ the teacher if she chose to return and if
there was a position available.

Louisiana

Adcock v. Red River Parish School Board
250 So.2d 246
Court of Appeal of Louisiana, Second Circuit,
June 22, 1971.

(Sec page 122.)
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Michigan

Rumph v. Wayne Community School District
188 N.W.2d 71
Court of Appeals of Michigan, Division 1,
March 2 4, 1971; rehearing denied May 11, 1971.

(See page 40.)

New York

Board of Education, Union Free School District
No. 7 v. Deer Park Teachers' Association
322 N.Y.S.2d 110
Supreme Court of New York, Special Term,
Suffolk County, April 8, 1969.

(Sec page 104.)

Board of Education, Union Free School District
No. 18 v. Boken
316 N.Y.S.2d 286
Supreme Court of New York, Special Term,
Nassau County, Part I, December 9, 1970.

(See page 21.)

Coffee v. Board of Education of the City of
New York
319 N.Y.S.2d 249
Supreme Court of New York, Special Term,
Kings County, Part I, March 8, 1971.

A former teacher (guidance counselor) sought
an order requiring that certain sick leave and sum-
mer salary payments be made to her.

The teacher had been employed by the school
district from 1943 until September 11, 1970. On
August 28, 1969, she had applied for and was
granted a sabbatical leave of absence covering the
period until January 31, 1970, for restoration of
health. One of the conditions of the leave was that
the teacher not engage in gainful employment
while on leave. During the leave the school board
was informed that the teacher was working, and it
commenced an investigation of the matter. In Feb-
ruary 1970, the teacher applied for a leave of ab-
sence with pay for the spring semester because of
illness. In April 1970, she requested a retroactive
change in her leave status from sabbatical leave to
leave of absence without pay and for a continua-
tion of her medical leave without pay. Apparently
tinware of this request, the medical leave of ab-
sence with pay through June 30, 1970, was ap-
proved by the deputy superintendent. However, on
May 15, 1970, the teacher again requested that her
leave status be changed retroactively to leave with-
out pay and offered to refund any salary paid to
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her during the sabbatical leave conditioned on all
charges or contemplated charges against her being
dropped. This proposal was unacceptable to the
board of education; subsequently, on May 18, the
medical leave of absence was denied. This suit is
for alleged salary rights during the period of medi-
cal leave.

The school board alleged as an affirmative de-
fense that the teacher had failed to avail herself of
the grievance procedure set out in the contract be-
tween the union and the board, and, therefore, fail-
ed to exhaust her administrative remedies. The
teacher countered by arguing that she had never
received a final decision from which she could ap-
peal, and that the collective bargaining agreement
was not applicable since she had retired on Septem-
ber 11, 1970, prior to bringing suit.

The court disagreed with the teacher's conten-
tions, noting that the May 18 letter from the depu-
ty superintendent denying her application for a
medical leave was a final ruling from which she
could appeal. The court ruled that the teacher
must exhaust her administrative remedies prior to
bringing suit. In this instance the decision of the
deputy superintendent could have been appealed
to the superintendent. The failure of the teacher to
utilize the applicable administrative procedures en-
titled the school board to judgment dismissing the
suit.

Ewen v. Board of Education of Union Free School
District No. 18
323 N.Y.S.2d 789
Supreme Court of New York, Special Term,
Nassau County, Part I, July 15, 1971;
on reargument August 4, 1971.

(Sec page 106.)

Legislative Conference of the City University
of New York v. Board of Higher Education of the
City of New York
324 N.Y.S.2d 924
Supreme Court of New York, Special Term, New
York County, Part I, June 22, 1971; on motion
for reargument, July 27, 1971.

In 1971, the New York state legislature de-
clared a one-year moratorium on sabbatical leave
unless a contractual right existed prior to the effec-
tive date of the legislation. The Legislative Confer-
ence group representing employees) sought to
rcouire the board of higher education to grant sab-
batical leaves to certain employees pursuant to a
negotiated agreement between the parties. The

Conference claimed that the contractual right ex-
isted prior to the effective date of the moratorium.

The court found that the agreement gave the
members the right to apply for sabbatical leave up-
on meeting certain requirements but stated that
the granting of such leaves was not automatic. In
view of this, the court held that no contractual
right to the leave was in existence or enforceable
prior to the effective date of the enactment, but
only the right to apply for the leave. Therefore, the
board was correct in refusing to grant the leaves.

On motion for reargument, the Conference al-
leged that the board itself never considered the ap-
plications for leave; instead they were contained as
a routine item in the Chancellor's Report that
could be adopted in a single motion. However, the
court noted that the board resolution that pro-
vided for the Chancellor's report also stated that
any board member "shall have the right to have
any item or items removed from the Chancellor's
Report and placed on the Policy Calendar by a
simple request to the Chairman of the Board that
this be done." Therefore, the court held that since
the board reserved the right to itself to make the
final decision to delete items from the report, the
granting of leaves could not be considered auto-
matic and the contractual right to the leave did not
exist as of the effective date of the legislation. The
original decision of the court was reaffirmed.

Mahopac Teachers Association v. Board of
Education, Central School District No. 1
323 N.Y.S.2d 997
Supreme Court of New York, Putnam County,
July 9, 1971.

(Sec page 108.)

North Salem Teachers Association v. Board of
Education, Central School District No. 1
323 N.Y.S.2d 996
Supreme Court of New York, Westchester County,
July 2, 1971.

(See page 108.)

Valachovic v. Nyquist
325 N.Y.S.2d 199
Supreme Court of New York, Special Term,
Albany County, Part I, August 14, 1971.

A former employee (school psychologist) re-
signed his employment from Central School Dis-
trict No. 1 in Ulster County in January 1970. The
board of education refused to allow him sick leave
credits for 291/2 days on which he was absent dur-
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ing the 1969-70 school year and withheld salary
From him accordingly. The employee appealed to
the commissioner of education who directed the
board to pay him For Four of the days but sustain-
ed the action of the board with respect to the re-
maining days. The teacher then brought this appeal
From the decision of the commissioner on grounds
that is was arbitrary and unreasonable, contrary to
law, and in contravention of the terms of the nego-
tiated agreement between the school board and the
teachers association.

The employee alleged that during the 1969-70
school year he suffered severe headaches and dizzi-
ness that rendered him unable to work, that he was
under treatment For this condition and had been
absent from school as a result of this illness. He
also alleged that he was injured on December 11,
1969, and hospitalized on that date and the next.

From the record before the commissioner it
appeared that on December 10, 1969, the director
of personnel services had written to the employee,
asking for a statement From his doctor. In response
he submitcd a statement from the doctor that the
employee "has been under my care and on chemo-
therapy since November 1, 1969." The medication
that the employee was taking was then mentioned.
The superintendent of schools then wrote to the
employee, calling his attention to the provision in
the negotiated contract requiring doctor's state-
ments to substantiate absences due to illness and
noting that the statement submitted did not satisfy
these requirements and that salary deductions
would therefore be made for unexcused absences
unless further evidence was submitted. The em-
ployee was also notified that a physician's excuse
would be required For any Future absences reported
as due to illness. Further statements to the effect
that he was under treatment were then submitted.

In the hearing before the commissioner, the
board alleged that except For three days, the proof
submitted by the employee was insufficient to
show that he was unable to perform his duties and
insufficient to satisfy the requirements of the pro-
visions in the negotiated contract between the
board and the teachers association. At this hearing
the employee submitted medical statements show-
ing dates or treatment. He also claimed that he had
sufficient sick leave to cover all of the days taken
off and therefore there should be no salary deduc-
tions. The commissioner found that the action of
the board was not arbitrary because insufficient
medical statements to explain the absences had
been submitted.

Under New York law, the decisions of the
commissioner are Final unless they are shown to be
purely arbitrary. The contract provision referred to
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in the decision of the commissioner required phy-
sician's certificates For proof of illness exceeding
seven clays and could be requested for lesser peri-
ods. The commissioner had determined the board's
interpretation of this provision to be reasonable.
The court was unable to conclude that this deci-
sion was purely arbitrary. Accordingly, the deci-
sion of the commissioner was affirmed and the
psychologist's petition dismissed.

Ohio

Lafleur v. Cleveland Board of Education
326 F.Supp. 1208
United States District Court, N.D. Ohio, E.D.,
May 12, 1971.

Two pregnant teachers sought to enjoin the
Cleveland school board from enforcing the provi-
sions of its maternity leave regulation. The regula-
tion required that maternity leave begin not less
than Five months .prior to the expected date of the
birth of the child, that the teacher give one
month's advance notice of intent to take maternity
leave, and that the teacher return at the beginning
of the regular semester Following the child's age of
three months. Both teachers were expecting the
birth of their children during the summer of 1971.
The First teacher did not request maternity leave;
rather, the regulation was enforced against her. The
second teacher applied for maternity leave prior to
being forced to take leave.

The teachers contended that the maternity
leave provision was discriminatory against them as
female employees and that it deprived them of
their constitutional rights, privileges, and immuni-
ties. They sought a declaratory judgment declaring
the regulation unlawful and injunctive relief to bar
its enforcement.

The school board maintained that the regula-
tion was a valid exercise of their statutory authori-
ty to make rules and regulations for its government
and the government of its employees and pupils,
and that it violated no constitutional right of the
teachers.

The evidence indicated that the maternity
leave regulation had been adopted in the early
1950's upon request of the school superintendent.
Prior to this time no such regulation existed. The
evidence also showed that prior to the adoption of
the regulation, pregnant teachers had been subject
to various indignities from students such as point-
ing, giggling, laughing, and making snide remarks,
causing interruption and interference in the class-
room. Witnesses For the school board also testified
as to the recent increased violence in the public
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schools, including attacks on teachers by students.
The court additionally took note of the various
medical complications that could possibly result
from pregnancy that would be injurious to the
teacher.

It was the opinion of the court that all of this
evidence indicated that the primary purpose of the
regulation was to protect the continuity of the
classroom program and to keep disruption of the
program to a minimum. Also, that the other por-
tions of the policy, the requirement for advance
notice and not returning to the classroom until a
specified time, were designed for the same pur-
poseto preserve the continuity of the program.
The notice portion was to prevent sudden leaving
by the teacher and to permit the substitute to be-
come accustomed to the classroom routine. And
the provision which permits the teacher to return
at the start of the semester following the child's
age of three months, was designed to protect the
health of the mother and child and to preserve the
continuity of the classroom program. For these
reasons, the court found that the regulation was
entirely reasonable.

The court also ruled that the teachers were not
discriminated against by reason of their sex. The
court concluded that no constitutional rights of
the teachers had been violated by the school board
and denied their requested relief.

Virginia

Cohen v. Chesterfield County School Board
326 F.Supp. 1159
United States District Court, E.D. Virginia,
Richmond Division, May 17, 1971.

A teacher brought a civil rights action against
the board of education, 'challenging its maternity
leave regulations. The teacher charged that re-
quiring her to take a leave of absence at the end of
her fifth month of pregnancy violated her constitu-
tional rights by discriminating against her as a
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woman, thereby violating the equal protection
clause of the Fourteenth Amendment.

On November 2, 1970, during her third year of
employment, the teacher wrote to the school
board that she was expecting a child about April
28, 1971, and asked that maternity leave be made
effective as to her on April 1, 1971. Leave was
granted, effective December 18, 1970, pursuant to
the maternity leave provisions and the request of
the teacher that the leave begin on the later date
was denied. The basis for the board's decision was
that even though the teacher was and is considered
to be an excellent teacher, the board had a replace-
ment available and felt it proper to abide by the
regulation.

The court found no medical or psychological
reason for the board's regulation. The court said
that since no two pregnancies are alike, decisions
of when a pregnant teacher should discontinue
working were best left to the teacher and her doc-
tor. In addition, the court found untenable the ad-
ministrative reasons advanced by the school board
in defense of the provision for a mandatory leave
of absence. The reasons given, fear of pushing with
resulting injury to the fetus and inability to carry
out fire drills, were found by the court to be nuga-
tory and without any empirical data. The court.
held that the maternity policy of the school board
"denies pregnant women . . . equal protection of
the laws because it treats pregnancy differently
than other medical disabilities. Because pregnancy,
though unique to women, is like other medical
conditions, the failure to treat it as such amounts
to discrimination which is without rational basis,
and therefore is violative of the equal protection
clause of the Fourteenth Amendment." According-
ly, the court ruled that the teacher was entitled to
be put in the same position as she would have been
in had she taught until April 1, 1971, with the
relief including recovery of salary for the months
of January, February, and March 1971, seniority
entitlement, and any other rights and benefits she
would have received.



LIABILITY FOR STUDENT INJURY

Kentucky

Copley v. Board of Education of Hopkins County
466 S.W.2d 952
Court of Appeals of Kentucky, May 7, 1971.

An injured school girl brought suit against the
board of education, its members, the county super-
intendent, and the principal. She sought damages
for injuries allegedly suffered when she was struck
by a swing on the playground of the public school
that she attended.

The complaint charged that the individual de-
fendants were guilty of gross negligence and care-
lessness in operating and supervising the play-
ground. Further, that the superintendent and the
individual board members failed to exercise ordi-
nary care in employing persons to operate and su-
pervise the playground. The girl charged that her
injuries were proximately caused by this alleged
negligence.

The trial court dismissed the complaint as to
all of the defendants, and the student appealed,
urging that the doctrine of sovereign immunity
should be abrogated and that summary judgment
was improper. The appellate court refused to abro-
gate the doctrine of sovereign immunity and held
that the board of education was correctly dismiss-
ed as a defendant. However, the appellate court
ruled that the trial court erred in granting summary
judgment in favor of the other defendants since the
evidence before the trial court was insufficient to
establish that there was no genuine issue of materi-
al fact. For this reason the decision of the trial
court was reversed as to all defendants except the
board of education.

Cox v. Barnes
469 S.W.2d 61
Court of Appeals of Kentucky, June 25, 1971.

The father of a deceased high-school student
brought a wrongful death action against a teacher,
the school athletic director, and the principal. The
trial court dismissed the suit as to the principal.
After a jury trial a verdict was rendered in favor of
the teacher and the athletic director. The father
appealed.
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The student, aged 18, and other members of
his senior class had been attending a class outing
when the student drowned. It appeared that in Oc-
tober 1968, prior to this accident, the Caldwell
County School Board had resolved to discontinue
school-sponsored senior trips. However, the super-
intendent had told the principal that educational
trips were permissible, and the principal authorized
this outing. At a class meeting, when asked if swim-
ming would be permitted on the outing, the princi-
pal replied that if the students were to go swim-
ming, they would have to furnish their own life-
guard. The same was told to the faculty members
who accompanied the students, one of whom
served as lifeguard.

The accident occurred near a diving tank about
40 yards off shore marked with an "off limits"
sign. At the time, although the faculty members
were standing on the beach, all were dressed in
street clothes. While the deceased student was at-
tempting to swim to the diving tank he went under
and rescue attempts by the boys accompanying
him proved fruitless. Realizing that help was need-
ed the athletic director took off his clothes and
swam out but after diving many times was unable
to locate the student in time to save his life.

The father argued that it was incorrect for the
trial court to dismiss the suit as to the principal.
The appellate court did not agree, finding no negli-
gence on the part of the principal. The court said
he had fulfilled his duty when he gave appropriate
instructions and specified certain conditions under
which the trip could take place.

With regard to the two faculty members pre-
sent, the father claimed that they violated the or-
der of the board and the oral instructions of the
principal. He charged derelictions in that the stu-
dents should not have been allowed in the water so
soon after lunch, that the signs should have been
obeyed, that the faculty members failed to check
the water conditions, failed to have lifesaving
equipment available and failed to properly observe
the activities of the students. The father also ob-
jected to the lack of an instruction to the jury as to
whether the faculty members had the last clear
chance to save the student. The appellate court
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found no error in the jury instructions because
there was no evidence that the faculty members
had time to save the boy after the peril in which he
placed himself was discovered or discoverable.

The appellate court concluded that under the
evidence of this case the jury was entitled to be-
lieve that there was contributory negligence on the
part of the student. The lower court decision dis-
missing the action was affirmed.

Louisiana

McDonald v. Terrebonne Parish School Board
253 So.2d 558
Court of Appeal of Louisiana, First Circuit,
September 2, 1971; rehearing denied November 3,
1971.

An elemen tary-school pupil in a special educa-
tion class lost his eye as the result of an altercation
with another pupil. His parents brought suit against
the school board, the teacher, the principal, and
the parents of the other boy. The trial court grant-
ed judgment for the defendants and the parents
appealed.

It appeared from the evidence that the injured
boy had knocked over some blocks that the other
boy was playing with and a scuffle took place. The
teacher was out of the room at the time and the
pupils were at a play period. The other boy pro-
ceeded into the hall and picked up a broom, told
the injured pupil that he would throw it if he came
any closer, and when the injured boy did advance,
he threw the broom. The broom bounced and hit
him in the face, causing the loss of his eye.

The court observed that in dealing with the
intentional tort of a minor child, the case here, the
parents are responsible for the injuries inflicted but
only when there is fault on the part of the child.
Here the court was unable to find legal fault in the
act committed by the boy who threw the broom.
By the injured boy's own testimony, he was the
instigator of the initial act which began the chain
of events. He continued in the role of the aggressor
by following the other, smaller boy into the hall
and by refusing to halt when warned the broom
would be thrown. Since the other boy acted in self
defense, he would not be liable unless he used
force beyond what was reasonably necessary to
protect himself. Despite the tragic consequences,
the appellate court held that throwing the broom
was not excessive force in self-defense. Therefore,
the action against the boy and his parents was dis-
missed.

Likewise dismissed was the action against the
school board, the teacher, and the principal. The

parents argued that the teacher was unqualified to
teach special education classes, and that the teach-
er and the principal knew of the other pupil's pro-
pensities for fighting and negligently failed to take
special precautions. The court noted -that . the
teacher, who was a qualified Spanish teacher, had
received workshop training in special education.
Neither allowing her to teach the special education
class, nor her momentary absence from the class-
room after asking the teacher next door to super-
vise her pupils, amounted to negligence on her part
or the part of the school board. "The fact that
each student is not personally supervised every mo-
ment of each school day does not constitute fault
on the part of the School Board or its employees."

Lastly, the court said that while the pupil who
inflicted the injury had been involved in fights be-
fore, there were others who had been involved in
more incidents and he was not the worst pupil in
the school. In view of the fact that this was a spe-
cial education class, the court stated that a record
or perfect conduct would be most unusual. The
decision of the trial court in lavor of the defen-
dants and against the parents of the injured pupil
was affirmed.

Maryland

Duncan v. Koustenis
271 A.2d 547
Court of Appeals of Maryland,
December 11, 1970.

An injured junior high-school student appealed
from the trial court dismissal of his suit against the
teacher. The student had had parts of two fingers
severed in industrial arts class, allegedly because of
the negligence of the teacher in improperly secur-
ing a guard on an automatic planer. The only ques-
tion on appeal was whether the doctrine of sover-
eign immunity of the school board extended to the
teacher.

The appellate court reviewed the history of the
sovereign immunity doctrine as it relates to govern-
mental bodies and concluded that it was so deeply
ingrained in the law of Maryland that the court
would not alter it absent legislative mandate. In
Maryland, the court said, governmental immunity
also extends to nonmalicious acts or public offi-
cials as opposed to public employees, acting in a
discretionary as opposed to a ministerial capacity.
In applying the test or who is a public official, the
court found it to be clear that a teacher would not
qualify as a public official on these grounds: A
teacher is not required to take an official oath of
office, receives no commission, gives no bond, is



not commonly thought of as an officer, and does
not exercise sovereign powers of government.
Looking at other Maryland cases that also consider-
ed the question, the court found that those em-
ployess held to be officials held positions distin-
guishable from that of a teacher.

The court accordingly held that the teacher
was not a public official, but was a professional
contract employee and that the doctrine of sover-
eign immunity did not extend to him. The judg-
ment of the trial court was reversed and the case
remanded for further proceedings.

New York

Arnzlin v. Board of Education of Middleburg
Central School District
320 N.Y.S.2d 402
Supreme Court of New York, Appellate Division,
Third Department, April 27, 1971.

The school district and the physical education
teacher appealed from a jury verdict in favor of an
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injured pupil. The fifth-grader was injured when
she fell or jumped while performing on rings in a
physical education class. The facts were in dispute
at the trial, but there was proof that the rings were
above the reach of the girls in the class, and two
"spotters" were assigned to break a fall should a
mishap occur. It appeared that the teacher had not
seen the fall, had never demonstrated any stunts on
the equipment, and the "spotters" were not in-
structed on how to perform. Additionally, the
state physical education syllabus for the type of
equipment and age of the pupils stated: "The ap-
paratus and the class should be so placed as to be
entirely in view of the teacher."

The trial court charged the jury that the pupil
had the burden of proving that the teacher was
negligent in conducting, instructing, or supervising
the class and restricted the liability of the school
district to acts of its teacher within the scope of
her employment, there having been no exception
to this charge. The appellate court found that the
jury could have reached its verdict on a fair inter-
pretation of the evidence. The judgment in favor of
the pupil was affirmed.
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MISCELLANEOUS

California

MacKay v. Rafferty
321 F.Supp. 1177
United States District Court, N.D. California,
June 24, 1970. Judgment affirmed, 91 S.Ct. 355,
December 14, 1970.

An action was brought challenging the consti-
. tutionality of the teacher's loyalty oath. A three-
judge district court was convened to hear the case.

The oath required the teacher, as a condition
of certification, to swear or affirm to support the
state and federal constitutions and the laws of the
United States and California and to "promote re-'
spect for the flag and . ..respect for law and order
and...allegiance to the government of the United
States of America."

The court found the oath to be essentially in-
distinguishable from one previously declared un-
constitutional by the Supreme Court of the United
States in Baggett v. Bullitt (377 U.S. 360 (1964)).
Accordingly, the court declared the loyalty oath
statute unconstitutional and enjoined the state
school officials from enforcing it directly or indi-
rectly.

Monroe v. Trustees of the California State Colleges
95 Cal. Rptr. 704
Court of Appeal of California, Second District,
Division 3, June 15, 1971.

A state college professor who was dismissed in
1950 for refusing to sign the loyalty oath on con-
stitutional grounds, sought reinstatement as a re-
sult of the 1967 California Supreme Court decision
holding the oath unconstitutional.

Following the professor's dismissal in 1 95 0,
the oath was upheld by the highest state court in a
suit brought by another party. In 1953, the state
personnel board upheld the professor's dismissal
based on the decision in that case. However, the
oath was declared unconstitutional in 1967, in
Vogel v. County of Los Angeles (434 P.2d 161).
The professor immediately applied for reinstate-
ment. This was denied and suit was brought. The
trial court dismissed the complaint and this appeal
followed.

The professor contended that Vogel should be
given retroactive application and, therefore, he was
entitled to reinstatement, lost salary, and restora-
tion of his pension rights. The trustees denied these
contentions, and claimed that suit was barred by
the statute of limitations and by laches, and that
they were immune from liability for damages.

In advancing the defense of laches, the trustees
argued that they had been prejudiced by the 15-
year delay in bringing suit, and that this delay was
per se unreasonable. The court noted that this was
no longer the law in cases involving suits for rein-
statement brought by public employees. Unreason-
able delay without more is not a defense.

The trustees then contended that the statute
of limitations barred suits not brought within one
year, or three years, depending on which statute
applies. The professor maintained that his cause of
action did not arise until Vogel declared the oath
unconstitutional. He pointed out that his discharge
in 1950 and the state action upholding it in 1953
were lawful and proper at that time under judicial
decisions. He argued that it would have been use-
less for him to bring suit then and that only after
the trustees refused to reinstate him following
Vogel did his cause of action arise. The court did
not agree, saying that "[t] he circumstances pre-
sented do not demonstrate legal or physical im-
possibility, practical impossibility, or futility. The
courts have been available to petitioner at all
times." The court said that had the professor
brought suit within the time period allowed, he
might have been the one to have the oath declared
unconstitutional. Instead he sat idly by, .allowing
his damages to accrue and waiting for someone else
to bring suit.

The professor argued that it would have been
impossible for him to bring suit because he had not
met the requirements to teach at that time, for he
had not signed the loyalty oath and, therefore, the
statute of limitations had not begun to run until
the oath was struck down. The court again dis-
agreed, stating that the professor's refusal to sign
the oath in no way prevented him from seeking
judicial relief. Also rejected by the court was the
contention of the professor that the board of trust-
ees was stopped from asserting the statute of limi-
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tations since there was no allegation that the trust-
ees did anything to induce the professor not to
seek judicial relief during the statutory period.

The final contention of the professor was that
despite the statute of limitations, Vogel should be
given retroactive application because it was a case
vindicating a constitutional right previously denied.
To support this contention he relied on recent
cases involving constitutional rights of criminal de-
fendants that were made retroactive. Reviewing
numerous cases discussing the retroactive applica-
tion of decisions, the appellate court concluded
that Vogel should not be applied retroactively. The
court said that it had not found any instance of
retroactivity where a First Amendment right was
involved. Also, the purpose of Vogel was not, as
asserted by the professor, to protect free speech
and to expunge a "judgment of disloyalty" against
him but rather to protect future applicants for
state employment from having to condition their
employment upon an oath. Additionally, other
cases did not involve the statute of limitations.

On the conclusion that the 1953 decision of
the state personnel board had long since become
final and that the present proceeding was barred by
the statute of limitations, the appellate court af-
firmed the trial court decision dismissing the pro-
fessor's claim.

NOTE: On December 30, 1971, the Supreme
Court of California reversed this decision. 491 P.2d
1105.

Patterson v. Commissioner of Internal Revenue
436 F.2d 359
United States Court of Appeals, Ninth Circuit,
January 12, 1971.

An elementary-school teacher deducted from
his 1963 income tax return as ordinary and neces-
sary business expenses amounts allegedly incurred
in (a) doing research toward a doctoral degree in
education and (b) equipping and operating a spe-
cial room at his school to provide pupils with sup-
plemental learning experiences. The deductions
were disallowed by the Commissioner of Internal
Revenue, and the teacher was assessed a deficiency.
The teacher appealed to the Tax Court which up-
held thecommissioner and disallowed the deduc-
tions on two grounds: that the expenditures were
not, as a matter of law, deductible; and that the
teacher failed to substantiate the amount of the
expenditures. The teacher appealed further.

The appellate court held that in view of certain
concessions made by the Government on appeal,
there was reason to believe that the Tax Court
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ruling that the expenditures were not deductible
might be erroneous. Additionally, the teacher
stated that he had the receipts to document his
expenditures and that he had withheld them from
the Tax Court on the mistaken belief that the com-
missioner already had sufficient information which
the commissioner should have produced in the Tax
Court.

In view of the circumstances, the appellate
court remanded the case to the Tax Court for fur-
ther consideration and suggested that the teacher
be permitted to produce acceptable evidence of the
claimed expenditures.

Florida

Board of Public Instruction of Dade County v.
Dade County Classroom Teachers' Association
243 So.2d 210
District Court of Appeal of Florida, Third District,
January 19, 1971; rehearing denied February 8,
1971.

The Dade County board of public instruction
appealed from a judgment making final a prelimi-
nary injunction sought and obtained by the teach-
ers association. The injunction barred the school
board from utilizing "the National Teachers' Ex-
amination or graduate record examination or na-
tional achievement tests, or other similar examina-
tions or courses in lieu thereof, as a condition of
appointment, reappointment or salary purposes."

The school board had sought to administer the
National Teachers' Examination (NTE) to nonten-
ure teachers and require a passing score as a condi-
tion of reappointment. On appeal the board assert-
ed that requiring the examination was a proper ex-
ercise of its unquestioned power to establish mini-
mum standards for the schools under its jurisdic-
tion and its instructional personnel. On review of
the pertinent state law, the appellate court found
that from 1961 until 1967, a minimum score of
500 on the NTE was a condition of receiving a
certificate or advancing in certificate rank, but that
this portion of the statute was deleted in 1967 by
an amendment which recited that this requirement
was also eliminated for "continuing contracts."

The appellate court ruled that since state law
sets forth the requirements for the issuance of cer-
tificates and continuing contracts (tenure) and it
does not require the taking and passing of the
NTE, the local board could not impose this re-
quirement. Therefore, the portion of the injunc-
tion barring the school board from requiring non-
tenure teachers to take and pass the NTE would be
affirmed. However, since to obtain continuing con-
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tract status, a teacher must have been recommend-
ed by the superintendent based on successful per-
formance of duties and demonstration of profes-
sional competence, the appellate court ruled that
the language in the injunction barring the graduate
record examinations, national achievement tests, or
other similar examinations or courses was too
broad and was not at issue before the trial court.
Accordingly, this portion of the injunction was
stricken.

Connell v. Higginbotham
91 S.Ct. 1772
Supreme Court of the United States,
June 7, 1971.

(See Teacher's Day in Court: Review of 1970, p.
72.)

A three-judge federal district court upheld part
and struck down part of the Florida loyalty oath
required of teachers and other state employees and
directed that salary be paid to a teacher who had
served for a time without pay and who then had
been dismissed for failure to sign the oath. The
teacher then appealed to the Supreme Court of the
United States.

The first section of the oath upheld by the
district court required the taker to pledge to sup-
port the state and federal Constitutions. The Su-
preme Court said that this requirement demands
no more of Florida public employees than is re-
quired of all state and federal officers, and noted
that sections such as this in other oaths had been
previously upheld and that their validity was set-
tled.

The second section upheld by the district
court required the taker to swear or affirm that "I
do not believe in the overthrow of the government
of the United States or of the State of Florida by
force or violence." The Supreme court held that
this portion fell "within the ambit of decisions of
this Court proscribing summary dismissal from
public employment without hearing or inquiry re-
quired by due process." Therefore, this portion of
the oath could not stand.

Louisiana

Adcock v. Red River Parish School Board
250 So.2d 246
Court of Appeal of Louisiana, Second Circuit,
June 22, 1971.

A retired teacher sought payment of 21 days
of accrued sick leave at her rate of pay as of retire-

ment. The school board appealed from a court
judgment in favor of the teacher.

The school board maintained that despite a
statute requiring payment of unused sick leave, it
had no responsibility to pay the money to the
teacher since the legislature had never appropriated
funds. The law had been amended in 1966 to make
the payment of unused sick leave mandatory where
it had been discretionary. The amendment also
raised the maximum number of days that could be
accumulated from 25 to 45 and provided state
funding for the additional 20 days.

The appellate court held that the statute clear-
ly contemplated state funding for the additional 20
days over and above the 25 days that could already
be accumulated, and did not affect or have any
bearing on the mandatory obligation of a school
board to pay accrued sick leave up to 25 days upon
death or retirement of a teacher. Therefore, since
the teacher was seeking payment for only 21 days'
leave, the provisions relating to an appropriation of
funds by the legislature had no bearing on the
school board's liability to the teacher. For these
reasons the judgment of the trial court in favor of
the teacher was affirmed.

Michigan

Park v. Lansing School District
189 N.W.2d 60
Court of Appeals of Michigan, Division 2,
April 23, 1971.

Nontenured administrative employees of the
Lansing school district were not rehired for failure
to comply with a policy requiring them to reside
within the school district. The policy was appli-
cable to all administrative employees except those
persons who held administrative positions prior to
July 1, 1962, and had continuously resided outside
the district since that time. The employees had
sought to enjoin the enforcement of the regulation.
The trial court dismissed their complaint and they
appealed.

The employees' first contention on appeal was
that the policy denied them due process. The ap-
pellate court did not agree, holding that on the
record the question of the beneficial effect of the
residency requirement was reasonably debatable
and, therefore, substantive due process was not vio-
lated. The next contention of the employees was
that they were denied equal protection because
there was no rational reason for the July 1, 1962,
cut-off date. Since the trial court had not ruled on
the reasonableness of the justification for the cut-
off date, the appellate court reversed the decision
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and remanded the case for findings of fact and
conclusions of law on whether the cut-off date
bears some reasonable relation to the intended pur-
pose of the residence policy rule. If it did, the
appellate court said, the rule would be valid.

New Hampshire

Donnelly v. City of Manchester
274 A.2d 789
Supreme Court of Ncw Hampshire, Hillsborough,
February 2G, 1971.

A teacher who resided in Deny and taught in
the Manchester school system sought to have de-
clared invalid a city ordinance which required all
classified employees of the city of Manchester, in-
cluding teachers, to live in the city or become resi-
dents within 12 months of their employment un-
less granted a special permit.

In passing on the validity of the ordinance, the
court said that the right of every citizen to live
where he wants and to travel freely, not only with-
in the state but across its borders, is a fundamental
right which is guaranteed by the state and federal
constitutions. There was no question in the mind
of the court that the city ordinance placed a re-
striction on this fundamental right. This being the
case, the ordinance could be upheld only if the
requirement that employees live within the city
served a public interest important cnought to justi-
fy the restriction on the private right. The court
found nothing in the record which would justify
the application of the restriction to school teach-
ers, since their qualifications were certified by the
state and once certified were entitled to pursue
their calling anywhere in the state, and their quali-
fications to perform their important function did
not depend on their place of residence.

It had been argued that those who were em-
ployed by the city should help support the cost of
their government by contributing to the economy
of the city, and its tax base. But, the court said,
city employees earn their salaries and any govern-
mental interest served by forcing them to be resi-
dents for financial benefit is slight compared to the
interference with their private rights.

The court declared the ordinance invalid in
that it constituted an unconstitutional exercise of
governmental power.

Ncw Jersey

Visotcky v. City Council of the City of Garfield
273 A.2d 597
Superior Court of New Jersey, Appellate Division,
February 3, 1971.
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The outgoing mayor of the city of Garfield
appointed a teacher to a vacancy on the board of
education. The teacher took office on December
31, 1969. On January 5, 1970, the new mayor
appointed' another person (plaintiff) to the same
vacancy. The plaintiff took his oath of office the
same day. In this suit the appointment of the
teacher was challenged as illegal under state law
because he. was a teacher in the same school system
in which he was appointed a school-board member.
The trial court ruled that the positions were incom-
patible, and the teacher appealed.

At the time of the appointment the teacher
was under contract for the 1969-70 school year
and in fact continued to teach and be paid until
the end of the school year. Affirming the lower
court decision that the teacher's appointment as a
school-board member was invalid from its incep-
tion, the appellate court held that two positions of
teacher and school board member in the same
school district were incompatible. The appellate
court said that the teacher is an employee whereas
the board of education is the employer and that
there are many potential conflicts of interest be-
tween the two.

The teacher also argued that his acceptance of
the board membership vacated his teaching posi-
tion rather than prevented his appointment to the
board. To support this contention, the teacher re-
lied on a New Jersey case holding that acceptance
of the second office vacates the first. The appellate
court distinguished the cited case from the one be-
fore it because here the teacher was bound by his
contract for the school year and not legally free to
abandon one public job for another. Additionally,
the teacher kept his teaching position for the re-
mainder of the term and continued to be paid.
While he offered to resign as a teacher, the offer
was conditioned upon ani adverse determination
and was never effectively carried out.

New York

Community School Board 3 of the City of New
York v. Board of Eduation of the City of
New York
326 N.Y.S.2d 130
Supreme Court of New York, Special Term,
New York County, Part I, November 17, 1971.

The community school board brought an ac-
tion against the New York City board of education
to enjoin that board from making rules concerning
the "excessing" of personnel. Because of budgetary
stringencies, it became necessary to reduce teacher
and supervisory staff in various schools in the city,
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including those in District 3. There was no dispute
between the parties as to those teachers who had
attained tenure. However, the community board
wished to treat substitute teachers on a par with
probationary teachers and make the decision on
who would be released on "educational criteria"
based on the judgment of the community board
and its superintendent on the teacher's usefulness
and needs of the school rather than on any previ-
ously announced objective standard or order of pri-
ority. On the other hand, the chancellor of the city
board of education had issued guidelines requiring
that substitute teachers be laid off first and then
probationary teachers in inverse order of seniority
and that seniority be determined on a city-wide
basis.

Under state law, community school boards
have all of the powers and duties as the former
local school board, "not inconsistent with. ..the
policies established by the city board." The court
found that arguments could be made on both sides
for the respective positions taken by the parties. In
light of these circumstances, the court was of the
opinion that the question should first be consider-
ed within the educational system, by the state
commissioner of education, with or without the
intermediate determination of the city board of
education. The court noted that the parties here
were public agencies, not private parties, and that
the questions involved were those of law and statu-
tory interpretation as well as of educational policy
and administration on which the commissioner
could make a better informed and more flexible
judgment than the court. Accordingly, the court
dismissed the suit brought by the community
board so that the matter could be pursued through
educational channels.

Henken v. New York State Teachers'
Retirement Board
316 N.Y.S.2d 564
Supreme Court of New York, Appellate Division,
Third Department, December 29, 1970.

The husband of a deceased teacher sought a
review of the retirement board decision denying
him disability benefits as his wife's designated ben-
eficiary. The trial court denied relief and the hus-
band appealed.

The teacher was forced to discontinue teaching
because she was suffering from cancer. On June 25,
1969, she applied for disability retirement benefits
naming her husband as her beneficiary. The teacher
died on July 11, 1969, and pursuant to law the
retirement board paid to the husband the teacher's

contributions to the retirement system and the
death benefit. The retirement board refused to pay
to the husband additional benefits based on the
alleged disability retirement because the teacher
died less than 30 days after filing her application
and had selected no option plan for the payment
of the benefits, and because the board had not
made any ruling on her application.

The husband argued that the 30-day rule could
not be adopted under state law. The appellate
court rejected this contention, holding that the
rule was not unreasonable or in excess of the au-
thority of the retirement board. Nor was the fact
that the teacher was incapacitated by terminal can-
cer equivalent to a finding by the board that she
was disabled. Accordingly, the court held that the
teacher had never attained disability retirement sta-
tus, and, therefore, her husband was properly de-
nied the benefits.

The "judgment of the trial court in favor of the
board was affirmed.

State University of New York v. Denton
316 N.Y.S.2d 297
Supreme Court of New York, Appellate Division,
Fourth Department, November 5, 1970.

Forty-five members of the faculty at the State
University of New York at Buffalo appealed from
their conviction of criminal contempt of court for
violation of a preliminary injunction. The injunc-
tion had been issued following a period of student
protest to which these faculty members were not a
party, that necessitated the city police being called
onto the campus. The university had commenced
the action for the injunction against 13 named stu-
dents, and John Doe, and Jane Doe. The issued
order of March 5, 1970, enjoined the students
"and all other persons receiving notice of this pre-
liminary injunction, whether acting individually or
in concert" from acting so as to disrupt or interfere
with the normal operation of the university, from
blocking ingress or egress from properties, or from
employing force or violence, or threatening the
same. The injunction was served by posting copies
at various locations on campus.

On March 15, 1970, ten days after the issuance
of the preliminary injunction, the 45 faculty mem-
bers entered the office of the university president
and refused to leave when asked to do so. It was
for this action that they were found guilty of crim-
inal contempt. These faculty members were not
among the defendants named in the injunction ac-
tion, were not parties to the application for the
temporary injunction, and were never personally
served with the order of March 5, 1970.



The major issue on appeal was whether the
faculty members were bound by the injunction,
and accordingly whether they could be found
guilty for its violation. In answering these ques-
tions in the negative, the court quoted from a land-
mark New York decision wherein the highest New
York court considered the statutory authority for
the issuance of such injuctions, and said: "In terms
the code authorizes an injunction against the de-
fendant only, not the whole world .. .. Therefore,
so far as the order purported to restrain all other
persons having knowledge of the injuntion, this
provision was inoperative to enlarge its effect. It is
true that persons not parties to the action may be
bound by an injunction if they have knowledge of
it, provided they are servants or agents of the de-.
fendants, or act in collusion or combination with
them . . . .Persons, however, who are not connected
in any way with the parties to the action, are not
restrained by the order of the court."

Measured by these criteria, the appellate court
held in the instant case that the faculty members
were not made subject to the preliminary injunc-
tion by the language "all persons receiving notice
of this preliminary injunction." The court found
no basis on the facts presented for the conclusion
that the faculty members, who had no opportunity
to be heard in the injunction proceedings were
bound by it and accordingly subject to punishment
for violation of the order. The injunction was spec-
ifically aimed at student conduct, the court said,
and there was no evidence that the students had
violated the injunction. The court also found the
evidence legally insufficient to establish that the
faculty members were either agents of or acted in
collusion with the students. Consequently, even if
the faculty did have knowledge of the provisions of
the injunction, they could not be held in contempt
for their independent action in disobeying it.

The university offered proof that when the
faculty members entered the president's office
they handed a staff member a paper that stated
they intended to remain in the office until the po-
lice were removed from the campus and that they
were in sympathy with the general purposes of the
student strike. The university argued that this es-
tablished that they acted in concert with the named
students. The appellate court disagreed, saying that
sympathy nn the part of the faculty was insuffi-
cient to establish that the action was accomplished
in concert and/or collusion with the students.

Having concluded that the faculty members
were not bound by the injunction, the court re-
versed the judgment of the lower court holding the
faculty members in contempt of court for violation
of the injunction and dismissed the case.
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Rhode Island

Providence Teachers Union, Local 958 v. School
Committee of the City of Providence
276 A.2d 762
Supreme Court of Rhode Island,
April 23, 1971.

(See page 109.) This case involved severance pay
(based on accumulated unused sick leave) paid as
retirement benefits.

Tennessee

City of Kingsport v. Lay
459 S.W.2d 786
Court of Appeals of Tennessee, Eastern Section,
June 15, 1970; certiorari denied, Supreme Court of
Tennessee, November 2, 1970.

In June 1969, the assistant superintendent of
education in Kingsport was elected to the position
of alderman of the city of Kingsport and sworn in
at an annual salary of $250. Shortly thereafter,
city officials sought a declaratory judgment as to
whether the assistant superintendent could be paid
the salaries due him in both positions. The assistant
superintendent denied any conflict between the
two positions and asserted that he should be paid
for both. At the time of trial and appeal the assis-
tant superintendent was serving in both capacities
and was not being paid for either. The trial court
ruled that under an applicable ordinance and state
statute he could not serve concurrently in the two
positions and that he could be paid only his salary
as alderman, not as superintendent. The superin-
tendent appealed from this decision.

The city ordinance provided, among other
things, that no alderman, officer, or employee of
the city shall be connected with or have any inter-
est, direct or indirect, in any contract with the
city. Further, the state statute provided that no
person holding office under any municipal corpora-
tion could "be capable of contracting with such
corporation for the performance of any work
which is to be paid for out of the treasury."

The appellate court found conflicting duties
and responsibilities in the two positions. As alder-
man, the court said, the assistant superintendent
would be in the position of having to review bud-
geted items that he had a part in formulating in his
administrative position. Indirectly, if not directly,
the superintendent had an interest in the amount
approved for salaries, the court said, and it was
only natural that as alderman, he would favor the
approval of budgeted items relating to projects

1,7,5
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with which he was personally involved as assistant
superintendent.

While agreeing with the trial court that the or-
dinance and the statute were applicable and that
the two positions were incompatible, the appellate
court could not agree that the superintendent's
contract with the school board, made before he
was elected alderman, was abrogated by his subse-
quent election as alderman. The rights of the par-
ties, the appellate court said, are to be judged as of
the date of the contract, and the board to which he
was elected could not modify the contract as to
either duties or compensation. The effect of the
appellate court holding was that the assistant sup-
erintendent could not be paid any sum as salary
under any contract made with the board of educa-
tion after the 1969-70 school year, but for that
year he was entitled to both salaries.

Texas

Boyett v. City of College Station
465 S.W.2d 203
Court of Civil Appeals of Texas, Houston
(1st Dist.), March 4, 1971; rehearing denied
April 8, 1971.

An appeal was taken from the granting of a
declaratory judgment by the trial court in Brazos
County. That court had held that employees of
Texas A. & M. University are eligible to hold non-
salaried city council positions with the City of Col-
lege Station and to receive their salaries from the
University while doing so.
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It 1.;:s uncontroverted that more than a month
prior to the filing of the Brazos County suit, a
similar suit had been filed in Travis County by tax-
payers seeking a declaratory judgment as to whe-
ther the state comptroller is prohibited by the
Texas Constitution from paying persons serving
concurrently as members of the faculty or staff of
the University and as members of the city' council
of the City of College Station. That case had been
set for trial but not heard as of the filing of this
suit. The appeal in this instance was brought by the
plaintiffs in the Travis County suit asserting that
the Brazos County trial court erred in overruling
their pleas of abatement.

The appellate court held that the Brazos Coun-
ty court should not have ,overruled the pleas of
abatement in view of the pending Travis County
suit. The appellate court found that the essential
question was the same in both suitswhether the
state constitution permitted the faculty members
to be paid their university salaries while holding
elective positions in the city government. Since the
issue was essentially the same, the jurisdiction of
the Travis County court attached when the first
suit was filed there, and that court had the power
to permit the pleadings to be amplified, new par-
ties to be added if necessary, and to determine all
essential questions. While not all of the parties in
both suits were identical, the appellate court did
not consider this significant. Nor did that court
think it of consequence that one suit was a class
action and the other was not.

The decision of the Brazos County trial court
was reversed and the cause ordered abated.
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