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TO: Legal Services Offices

FROM: Center for Law and Education

RE: Packet on School Fees [Revised edition, March 1972]

Many school districts, tight-pressed for funds, are asking
students to pay various sorts of fees--for text books, student
activities, materials or similar items. These fees can be chal-
lenged on a variety of grounds in federal court, and often, in
state courts. To aid you in contestina these fees this packet
was prepared. It contains: (1) draft paragraphs for a complaint
in a federal or state court action, (2) excerpts from a brief sub-
mitted to the U.S. Supreme Court in support of a petition for writ
of certiorari in Johnson v. New York State Educ. Dept., from an
adverse Second Circuit decision, (3) a cony of the seventh circuit's
order in Williams v. Page (holding cause of action exists in com-
plaint alleging a violation of equal protection), (4) a "model
brief" in support of a stute court action and (5) a discovery
checklist.

Whether to sue in state or federal court is a difficult
Juestion. Its final resolution may depend on the outcome of the
Johnson case, and/or the precedent in a particular federal juris-
diction. In dgeneral, state courts offer vlaintiffs a better
chance because there is weightier state precedent. Fees have
been viewed with disfavor by courts often considered "conservative'
in Arkansas, Kansas, Oklahoma, Georgia, and Idaho. In addition,
federal equal protection action can ask for relief only for poor
persons, while state actions ask for a ban on fees charged to all
persons. Unless, then, there is a good reason for going into
federal court (g.d., the complete absence of a "free" or "common"
school clause in state constitution or statutes, and the most
unfriendly state judges compared to andels on the federal side),
state suits seem advisable.

We would appreciate attorneys with pending cases forwarding
to us copies of court orders obtained so that we may include them
in future printings of this packet.
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SAMPLE PARAGRAPHS FOR A COMPLAINT ALLEGING A VIOLATION OF THE STATE
CONSTITUTION AND THE FOURTEENTH AMENDMENT TO THE U. S.
CONSTITUTION WHERE A SCHOOL DISTRICT CHARGES FEES

1. [Identification of parties, jurisdiction, etc. Federal Court
jurisdiction is based on 28 U.S.C. 1331, 1337, 1343; the claim
arises under the Fourteenth Amendment, 42 U.S.C. 1983 and 1988; the
Court 1is eﬁpowered to grant declaratory relief by 28 U.S.C. 2201

and 2202.]
2. [Statement of facts.]

3. [Class Action Allegation] The plaintiffs bring this action
on behalf of themselves and all persons similarly situated. Plain-

tiffs represent a class of persons whose children attend 's

(defendant's) schools and are charged compulsory fees as an inci-
dent to attendance at school or as an incident to full access to

[essential] educational benefits made available by the

(defendants). In addition, , plaintiffs, who are too poor

to pay fees, represent a separate class of persons whose children

attend 's [defendants'] schools and are financially unable

to pay the fees and whose children have been denied benefits of the
educational services offered by (defendants). Finally, plaintiffs

(persons who have been penalized for failure to pay fees)

represent a separate class of persons whose children have been
penalized for their failure to pay fees. Plaintiffs are
members of this latter group are too poor to pay fees.

The members of the respective class are so numerous that

joinder of all members is impractical.




Sample Paragraphs, Complaint, p. 2

The questions of law and fact under the Fourteenth Amendment

to the United States Constitution are common to [plain-

tiffs too poor to pay fees] and the class of persons which they
represent. The questions of law and fact under the state statutes

are common to [plaintiffs whose children have been

penalized] and the class of persons they represent. In addition,
the claims of the named plaintiffs are typical of the claims of the
class and they will fairly and adequately protect the interests

of the class. Defendants have acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final
injunctive and declaratory relief with respect to the class as a
whole. The questions of law and fact common to the members of the
class also predominate over any questions affecting only individual
members, and a class action is superior to other available methods

for the fair and efficient adjudication of the controversy.

4, [Statement of Claims under the Federal Constitution, Equal
Protection Clause] [plaintiffs too poor to pay feeé]
and the class of persons they represent are financially unable to
pay the required fees. Defendants have singled out this class 3
of persons and denied their children the full benefits of educa- 4

tional services made available to wealthier children by the defen-

dants, in violation of the Equal Protection Clause of the Fourteenth

Amendment to the United States Constitution.

[If there is an equal protection clause in the state consti-
tution this should be contained in an additional cause of action
similar to the above.]
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Sample Paragraphs, Complaint, p. 3

5. [State action only; statement of claim under state consti-
tutional provisions] [The sections requiring free schools or
common schools, any sections which give children a right to edu-
cation, and related statutory provisions should be cited; if a

state constitution provides for common schools it should be

,also noted that "The courts have decided, and the original defi-

nition requires, that common schools be public schools which
are free of all charges."]
The defendants' fees policy places a charge on a portion

of the school system's educational services, which

[applicable provisions of state laws of constitution] require(s]
to be provided free of charge. 1In addition, the defendants' fees

policy operates as an incidental charge, or admissions fee, for

some students,and results in a denial of access to all educational

benefits, which the [state laws or constitution] re-

quire[s] be provided free of charge.

6. [State action only; statement of ultra vires claim] The

defendants, as public officials, have only the power and authority

expressly granted or fairly implied by the state legislature.
The authority to charge school fees has not been granted. There
is no statute expressly authorizing the fees policy and it can-
not be fairly implied from other statutes which grant defendants
authority. Therefore, the defendants' fees policy exceeds their

statutory authority and is ultra vires.

7. [Prayer for relief] WHEREFORE, on behalf of themselves and
all others similarly situated, plaintiffs respectfully pray that

this court:
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Sample Paragraphs, Complaint, p. 4

a. Enter a judgment that the defendants' fees policy
Violates the Fourteenth Amendment to the United States Consti-
tution on its face and as applied; and preliminarily and per-
manently enjoin the defendants and their agents from requiring
plaintiffs [names of those too poor to pay fees] and the class of
persons they represent--those who are financially unable to pay
the required fees--to pay schools fees as a condition to receiving
any element of the educational services offered by the defendants,
or as an incident to attendance at any of the defendants' schools.

b. [State action only] Enter a judgement that the fees

policy violates the state constitution, sections

and permanently enjoin the defendants and their agents from re-
quiring plaintiffs and the class of persons they represent to pay
school fees for any element of educational services offered by de-
fendants, or as an incident to attendance at school.

c. [State action only] Enter a judgement that the fees
policy and punishment thereto exceed defendants' statutory author-
ity and permanently enjoin the defendants and their agents from
punishing plaintiffs and the class of persons they represent.

d [Optional, depending on circumstances] Award damages

to plaintiffs who have paid unauthorized and invalid fees since

el - i,

(September, 1970}, valued at § .

RN S

e. Granting such other and further relief as the needs of

justice may require.
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Excerpts From:

In the
Supreme Court of the United States

OcroBer TerM, 1971

No. 71-5685

DAISY JOHNSOX, ET AL., PETITIONERS,

.

NEW YORK STATE EDUCATION
DEPARTMENT, ET AL.

ON PETITION FOR WRIT OF CERTIORARITO
THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

BRIEF AMICUS CURIAE OF THE CENTER FOR
LAW AND EDUCATION HARVARD UNIVERSITY,
AND THE UNITED MINISTRIES IN PUBLIC
EDUCATION, IN SUPPORT OF THE PETITION
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UNITED STATES COURT OF APPEALS
FOR THE SEVENTH DISTRICT

June 9, 1971
WirLiams, ET AL.
v.
Paug, Er AL,
No. 18536
Appeal from the United States Distriet Conrt
for the Northern Distriet of Illinois
Before:  Swygert, Ch. J; Kiley, (1., Fairehild, ..
ORDER

This action for declaratory and injunelive relief and
damages was brought pursnant to the Civil Rights Act of
1871, 42 T.S.(", § 1983, and jnrisdiction was claimed nnder
28 U.S.C. §§ 1343, 2201, 2202, 2281, 2282 and 2284, Upon
motion of the defendants and after receiving briefs of the
parties, the distriet conrt dismissed the complaint and the
cause for failnre to state a claim upon which relief could be
granted.

The complaint alleges that graduation participation is
an essential part of a child’s edneation and the complaint
may be construed as claiming that in the schools eoncerned
the aetivities for which the fees are required have been
recognized by the school administrators, teachers, parents
and students as integral parts of the school experience,
fromm which indigent children are Weing excluded. Until
these and related factual questions are explored at an ovi-
dentiary hearing, the precise confours of the constitutional
rights which plaintiffs claim were violated are not readily
discernible.

As Professor Moore has stated the rule, “[A] complaint
should not be dismissed for insnfficieney unless it appears

to @ certainty that plantiff is entitled to no relief under
any state of facts which could be proved in support of the
claim.’’ 2A J. Moore, Federal Practice { 12.08, at 2271-74
(2d cd. 1968). This is especially true in actions brought
under 42 U.S. § 1983, Kscalera v. New York City IHousing
Authority, 425 F.2d 853, 87 (2d Cir. 1970). Applying that
standard to the instant complaint, the complaint should not
have been dismissed without receiving evidence, The judg-
ment . of the district court is reversed and the cause
remanded for further proceedings.

22
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cert. denied,
40 U.S. Law
Week 3288,
(Dec. 21, 1971)
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HARVARD UNIVERSITY
CENTER FOR LAW AND EDUCATION

38 Kirkland Street
Cambridge, Massachusetts 02138
617-4935-4666

TO: Legal Services Offices
FROM: Center for Law and Education
RE: Memorandum of Law for Challenges to School Fees

The following legal memorandum was written for a particular
case in Elma, Washington, by Steve Randels, Seattle Legal Services,
and Patricia Lines and Robert Pressman, Center for Law and Education.
It has "modular" components-—separable sections. Now that the Elma
case is settled, the facts can be rewritten, and all or part of the
same brief is being reused in another similar Washington case. Some
sections might also be incorporated into briefs in other states.
Thus, headings are not numbered. Discussion which focuses specifi-
cally on Washington law and factual and legal discussions all begin
on new padges, and can be deleted or rearranged. This approach was
adopted to aid legal services offices suffering from a shortage of
secretaries.

Section I, which is not included in this "modular brief," would
be a statement of facts. In Elma, the fees chardged to students
ranged from $15 to $25, and covered items such as magazines, student
activities and towel service. Students were harassed and sometimes
received failing grades for failure to pay the fees. The fees were
established by the local school board, and not by the state legis-

lature.

Section II argues that the fees policy violates the state con-
stitution. Since the Washington State Constitution does not provide
for "free" schools, Part A arques that a provision for a system of
"common schools" requires free schools.* Part B argues that a free
school requirement precludes even the smallest fees. Adverse cases
allowing charges are not cited in the brief. See, e.g., Vincent v.

County Board of Education, 222 Ala. 216, 131 So. 893 (1931); Roberts

v. Bright, 222 Ala. 677, 133 So. 907 (1931); Bryant v. Whisehart,
167 Ala. 325, 52 So. 525 (1910).

Since an early attorney general's opinion seems to exclude
high schools from the definition of common schools in Washington,

* Even in the absence of an express constitutional provision pre-
scribing a system of public or common schools, state courts might
be found to require that such schools be free once they are organ-
ized. Dicta in Massachusetts, for example, defines public schools
as those ". . . which are open and free to all the children and
youth of the town in which they are situated, who are of proper
age or qualifications to attend them . . . ." Jenkins v. Andover,
103 Mass. 94, 99 (1869) (emphasis added).

23 26




} Memorandum: Challenges to School Fees, p. 2
|
l

reliance is also placed on an ultra vires argument (Section III).
This is a somewhat old-fashioned argument--predating the New Deal
and an era when courts were regularly striking down legislation
simply because it was "unreasonable." Where the state constitution-
al argument is strong, Section III could well be omitted.

Section IV presents the case for a violation of the federal
constitution's equal protection clause because it discriminates a-
gainst the poor. Only cursory reference is made here to the adverse
Supreme Court dicta in Dandridge v. Williams, 397 U.S. 471 (1970)
and James v. Valtierra, 402 U.S. 137 (1971), relating to the
standard of review. If it comes up, Dandridge might be distin-
guished on the grounds that it is not an education case. It should
also be classified as a case which does not involve a fundamental
right (welfare payments) or a suspect classification (family size},
and hence 1is not a case requiring "active review." See Brief,
Section IV.

James V. Valtierra makes major inroads on the argument ap-
pearing in Part IV(c)(l), which maintains that economic classifi-
cations should be treated like racial classifications. In James,
the Court upheld a California state constitutional provision which
required that low-rent housing projects be approved by a majority
vo*e in a referendum in the community where the project would be
located. The Court distinguished its earlier decision in Hunter
v. Erickson, 393 U.S. 385 (1969), where it struck down a city char-
ter provision which had required a similar referendum before the
city could adopt open housing ordinances. The Court in James also
observed that the record did not support a claim that the Califor-
nia law in fact discriminated against a racial minority.

The Court found the California law justified in that it gave
the citizens of a community a "voice in a decision which may lead
to large expenditures of local governmental funds for increased
public services and to lower tax revenues." Justices Marshall,
Brennan and Blackmun dissented on grounds that the referendum re-
quirement violated the equal protection rights of the poor. Justice
Douglas abstained.

This case makes it fairly clear that a majority on the Supreme
Court will require the "far heavier burden of justification" only
for racial classifications, and not for other classifications,
even economic classifications.

James should be distinguished on the ground that education 1is
more 1mportant than low-rent public housing. This must be consi-
dered together with the fact that economic classifications are
more onerous than the kinds of classifications to which courts ap-
ply the traditional equal protection test (military status, resi- ]
dency, etc.). Therefore, the two factors together require the '
same degree of justification as would be required in cases involving
only fundamental rights oxr only racial classifications. See Note,
Equal Protection, 82 Harv. L. Rev. 1067 (1969). Essentially, the
courts seem to be balancing the equities. The nature of classifi-
cation as well as the nature of the right which is in jeopardy are

24 o2 |
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both factors which must be considered when valuing the relative

| importance of the citizen's interest and the competing interest
F of the state.
|

Secondly, James should be distinguished on the ground, that
the countervailing state interest-—-preserving democratic decision-
making--is vastly more important than any countervailing state
interest which could be forwarded to justify school fees or exclud-
ing children from school for inability to pay such fees. See John-
son brief at 22, n. 24.

Superficially, James seems to go even further and deny equal
protection to any groupings save racial. This is a misreading.
First, the Court would not overrule the lines of non-racial equal
protection cases so obliquely. Second, the Court has more recently
observed, in Townsend v. Swank, 92 S. Ct. 502, n. 8 (1971),
that:

. a classification which channels one class of
people, poor people, into a particular class of low
paying, low status jobs would plainly raise substan-
tial questions under the Equal Protection Clause.

If damages are claimed, authority may be found in Bond v.
Public Schools of Ann Arbor School District, 383 Mich. 293, 178 N.W.
2d 484 (1970) and Op. of the Att'y General of Wyo., 1971 Op. no. 4
(June 11, 1971). 1In both, the existence of a previous decision
by the attorney general of the state was deemed necessary to put
the school district on notice that it should not charge fees.

The Center will be happy to review and comment on briefs if
given at least one week to do so.
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THE FEES POLICY VIOLATES THE
STATE CONSTITUTION

A. The Constitution and Laws of the State of Washington Provide for a
a System of Public Schools to be Maintained at Public Expense and
Free of Charge. ;

In a compact with the United States, entered into when admitted to
the Union, the State of Washinzton promised to guarantee certain funda-

mental rights to its citizens. One of these gusrantees was for "the

ek et o s e s 1B K 21 b b ans o o

establishment and maintenance of systems of public schools . . . which

shall be open to all . . . ' Washe. Cons. art. XXVI (1889). The

et A 3

framers of the Washington Constitution made further provision for public

e

education in Article IX which reads in part:

R ¥

1. Preamble. It is the paramount duty of the state to
make ample provision for the education of all children
residing within its borders, without distinction or
preference on account of race, color, caste or sex.

2. Public School System. The legislature shall provide :
for a general and uniform system of public schools. The
public school system shall include common schools and

such hirh schools, normal schools and technical schools as
may hereafter be established.

As required by the Constitution, the legislature has provided for a
system of public schoolc in this state, It has also defined public
schools as follows (R.C.¥. 28A.01.055):

Public schools shall mean the common schools as referred to
in Article IX of the state Constitution and those schools
and institutions of learning having a curriculum below

the college or university level as now or may be established
by law and maintained at public expense.

27
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As defined in R.C.W. 28A.01.060(emphasis added):

"Common schools" means schools maintained at public
expense in every school district and carrying on a
prosram from kindergarten throush the twelfth grade
or any part thereof including vocational educational
courses otherwise permitted by law.

In an early case, the Washington Supreme Court found a model training
school which was selective in admitting students was not a "common school"
and therefore was not entitled to funds from the common school fund.

The court defined '"common school" to mean one which is free and open

to all. School District No. 20 v, Bryan, 51 Wash, 498, 502=504, !

99 P, 28 (1909) (emphasis added):

The words "common school" cannot be arbitrarily defined,

but must be considered in connection with the general scheme

of education outlined in the Constitution of the State. » . .
[A/mple provision for the education of children was made
paramount, and the duty was imposed upon the Legislature

of providing a general and uniform system of public sclioolsSe. « « &
The system must be uniform in that every child shall have

the same advantages and be subject to the same discipline )
as every other child . « . . B

+ o o To summarize, a common school, within the meanins of
our Constitution, is one that is common tgo all children of ;
proper age and capacity, free and subject to and under the .
control of qualified voters of the school district.

See also the dicta in a later case, Lichtman v. Shannon, 90 Wash. 135,

190=191, 155 P, 783 (1916):
« « o Public schools are usually defined as schools « . .
maintained at oublic expense by taxation and open without
charre to the children of all residents of the town or
district.

The constitutional mandate and these judicial interpretations require
that public schools in Washington be free and oren to all. This precludes

conditionin? the benefits of vublic education upon payment of a fee. To

hold otherwise would require parents of school age children to finance o

schools from private resources when the Constitution and laws of this

23 i




state require that they be maintained at public expense. To hold
otherwise would also deny to children of parents who are unable to pay
the fees access to the public schools as guaranteed to them in the

Washington State Constitution,

29
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Since this is the first fees case in this state, more specific

authority from other states is also relevant. Kansas has a constitu=
tional provision similar to that contained in the constitution of this
state (Kan. Const. art., Sec. 2):

The Legislature shall encourage the promotion of

intellectual, moral, scientific and agricultural

improvenent, by establishing a uniform system of

common schoolses + +
The Kansas Supreme Court struck down a statute permitting a school system
to require puplils attending high school to pay a fee of $2.50 to help
neet expenses. Before deciding whether this constitutional mandate
referred to "a system of free common schools or pay common schools,"

the Court thoroughly examined and analyzed relevant law and legal

history. Board of Education v. Dick, 70 Kan. 434, 438, 78 P, 812,

813=14 (1904). The court observed that

The phrase "common schools" is synonymous with public schools."
e o« o "Common or public schools are, as a general rule,

schools supported by general taxation, open to all of suita=
ble age and attainments, free of expense, and under the con-
trol of agents appointed by the voters."

The court then consulted numerous law dictioneries, all of which de=
fined common schools as "free" or "gratuitous" and concluded (Ibid.):
We think it follows, therefore, both from authority and
reason, that the phrase "common schools" was used in
the Constitution in its technical sense, which means

free schools, and that the common schools of Kansas are
free schoolse.

In Special School District No. 65 v. Bangs, 144 Ark. 3L, 221 S.i,

1060 (1920), the Supreme Court of Arkansas struclt down tuition chareges
assessed against high school students. School officials argued that the
district was not required to establish high schools, and thercfore,
constitutional provisions did not apply. The court ruled to the con=

trary. Once high schools were established, they became "common schools"
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as contemplated by the State Constitution and had to be free of charse.

See also, S.£., Dowell v, School District No, 1, 220 Ark. 828, 250 S.W, 2d

127, 129=30 (1952); Mariadahl Children's Home v, Bellegarch School

District No., 23, 163 Kan. 49, 180 P, 2d 612 (1947); Hoore v, Brinson, ’

170 Ga. 680, 154 S,E, 141 (1930); Claxton v. Stanford, 160 Ga: 573,

128 5.2, 887 (1925); Board of Education v. Corey, 63 Okla. 178, 163 g

P. 949, 953 (1917); Irvin v. Gregory, 86 Ga. 605, 13 S,E. 120 (1891),

These cases hold that wherever a constitution requires "common!"

"publicn or "free" schools, it is unlawful to charge tuition of any

LT B e v Sl e

kind,
To conclude, the constitution of this state requires the public

schools to be free of charge to the students eligible to attend them.
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B, The Constitutional Requirement for Frce Public Schools Precludes
Conditionins Full Participation in a Course or an Essential School
Activity on Payment of a Fee.

Although it is clear from the above that the State Constitution
mandates that public schools be "free," there still seems to be a question
of "how free?" Accordin- ir school officials, small charrces for a few !
linited and specific <oods or services are vneramissibie. We maintain
otherwise. The question is, then, "What is free?" Webster's Inter-
national Dictionary (2nd Ed., at 1003) defines "free" to mean "miven or
furnished without cost or payﬁent; gratuitous; or, free admission." ;

This definition of "free" should make it clear that even the smallest

charge 1s 1illeral.

The rclevant cases fronm other states indicate that a fees charg.

need not be a full tuition charre to contravene a requirement that

public schools be free. Even the smallest charre to defray the cost of

the academic program -- teachine, facilities and textbooks == have been

Y i £t om A e n e

deemed as invalid as a full assessment for tuition. On the other hand,
it seems reasonnble for school officials to charse admission for
attendance at a school concert or athletic event. However, even this

may be invalid if attendance is required or punitive action is taken

i e ek S R W e

against the non=-paying student. Thus, the Supreme, Court of Idaho struck
down a variety of acadenic and noneacademic fees where the sanction for

non=-payment was the withholding of the student's transcript. Paulson v,

]
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H{inidoka County School District No. 331, 93 Idaho 469, 463 P. 24 935

(1970). The Idaho Constitution provided for a "srstem of public, free

~omnorn scho0ls.” The school fees were essentiall: the came as thoge in
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in the case at bar. The Minidoka School District had charged each

student attending high school:

School District Fees 8 2.50
Textbook Fees 10,00
Activity Ticket 3.50
Student Council Fee 1.00
Newspaper 1,00
Annual (Yearbool) 5.60
Cap and Gown Fee 1,00
Class Fee . <40

§ 25.00

In subsequent years, the fees remautne'd the same, but were itemized
only as "Textbook Fees" (%12.50) and "School Activities Fees" ($12,50).
All of these, even the fees for so=~called "extra~=curricular aciivities,"
were struck down (93 Idaho at 472, 463 P, 2d. at 938):
A levy for such purposes, imposed generally on all students
whether they participate in the extra=curricular activities
or not, becomes a charge on attendance at school. Such a
charge contravenes the constitutional mandate that the
school be free.
Under the test applied by the court, a fee would be invalld if it
was prerequisite to participation in school, or any "necessary element

of any school activity.,” Ibid.

This test was applied again in Bond v. Public Schools of Ann Arbor

School Dis trict, 383 Mich., 693, 178 N.W. 2d 484 (1970)« Parents sued

to declare certain fees unconstitutional and to recover fees paid.

'Thqu did not allege that any student was penalized for failure to pay.

The trial court had found in favor of the plaintiffs as to general foes,

B intersqholaatic athletj:c feea, and materials tickets (the latter bteing

charged for specialized courses such as phetography, art, home eccnomics

and industrial arts). However, it had erroneously upheld the requirement




Nor does it matter how small the fee charge is, If such charges
are prohibited by a statel's constitution, then a charge of $1,00 would
be as invalid as a charge for full tuition, To hold otherwise would

be opening the door to a limitless number of future increases in the

charge, This spectre swayed the court in Young vy, Trystees of Foune=
taln _Inn Graded School, 64 S.C. 131, 41 S,E, 824 (1902), Plaintiffs

sought an inJjunction against a $2,00 fee required for attendance at

a local grade school, The fee was to cover incidental expenses ine

cluding heating and equipment costs, Pupils were to be suspended

for none~payment, By statute, the state had instituted a system of

free schoolse The court granted the injunction (64 S,C, at 136,

41 S.E. at 826): !
If the trustees have the right, under the act of 1896, ,
to charge an incidental fee of 32,00 from each scholar, f
they have the right to increase it to $10.00 per scholar,
In other words, if the right exists, there is no limit :
in said act of 1896 to such power of trustees,

In State ex rel. Little v. Regents of the University of Kansas, 55

Kan. 389, 40 P, 656 (1895), the issue involved an annual library fec
of $5.00 and a graduation fee of $5.00, with exclusion or suspension
the penalty for non=payment. The laws of Xansas required that admis=~
sion to the university was to be free to state residents. The court
concluded that even incidental fees werc illegal (55 Kan. at 399, 49
P, at 658):

If the regents may collect five dollars for the use

of the library, vhy may they not collect also for the

use of the rooms of the building and the furniture?

Why may they not impose fees for walking in the canmpus, or

for the payments of instructors? All these thlngs have

cost money., « « » Lf they collect for one thing, it is not

apparent why they may not ¢ollect for another.
Allowing even the smallest fee to stand 1s a dangerous precedent. In

the face of an unqualified constitutional guarantee for public schools,

there can be no such compromises.
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that children purchase textbooks, miscellaneous supplies and equipment
and had refused to permit recovery for payment of the general fees.
18 Mich. App. 506, 171 N.W. 2d 557 (1969). ~ On appeal, the Supreme
Court of Hichigan found in favor of the plaintiffs on these issues. The
“surt expressly adopted the reasoning of the Idaho Court in the Paulson
case. They also found it invalid to disiinsuish between tuition charres
and charges for materials (383 Mich, at 702 , 178 N.¥W, 2d. at u88):

Applringzg elther the “Ynecessary elements of any

school 6 activityn test or the "integral fundamental

vart of the elementary or secondary education" test,

it 1s clear that books and school supplies are an

essential part of a system of free public elementary

and secondary scnhools.
It should be noted that no child was barred fro.m the Ann Arbor Scl:hools
because of his inability +to pay. 18 !Mich. App. 506, 171 hl 2d, 557,
5%0. The issue concerned whether students who were "fiﬁgg;ciallf,' able"
could be compelled to pay fees including those charged for textbooks
and niscellaneous supz?lies .

In Wyoming; where the state constitution requires a system of
"free" elementary schools, the attorney general has ruled that no fees
may be charged for any "necessary element" of a pupil's education in
high school, The attorney general reasoned that once high schools were
created, they became part of the same system, and had to be free.

The ruling extended to cover all fees relating to the curriculum, or"
courses at a school. Extra=curricular fees were not covered ,,-" exce’pL
that the opinion noted that the school district participation in extra=
curricular activities should be frée to those who could not afford to

pay fees. Opinion of the Attorney General of Wyoming, 1971 Op. no, 4,

June 11, 1971,
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THE FEES POLICY IS INVALID BECAUSE IT EXCEEDS
THE STATUTORY AUTHORITY OF THE SCHOOL BOARD

fi. Charping School Fees Exceeds the Statutory Power of the Board.

School Boards do not have unlimited power and authority. Lilze
any municipal corporation, the Board has only as nuch authority as
it has received from the legislature by statute. An action vwhich
is not specifically authorized by statute, and cannot be fairly
implied from specific statutory authority is ultra !_:lge__s_.l See, eefs,

3oard of Directors of the Independent School District of Waterloo, Ia.

v. Green, 259 Ia., 126, 147 N.VW, 24 854 (1967); Cogsins v, Board of

Education of City of Durham, 233 N.C. 763, 25 S.BE. 2d 527 (1944);

Gustafzon v, Wethersfield Township High Schoc’ District 191, 319
I1l. Appe 255, 49 NeE. 2d 311 (1943); Seattle High School v,

Sharples, 159 Wash. 424, 298 P. 974 (1930); Rhea v, Board of

Education of Devils Lake, 41 No.Ds 449, 171 NoWe 103 (1919); Mat=

thews v, Board of Education of School District No, 1, 127 Mich,

530, 86 N.W. 1036 (1901); ¢f., Sullivar v, Houston Independent School

District, 307 F, Supp. 1328, 1340,1345 n. 1 (SeD. Tex. 1969). Under

1. This doctrine should not be confused with federal or state
constitutional limitaitions on school authorities. A school rule

which is permissitle under the Constitution may still be invalid
because the legislature has not delegated the power to school officials
to vpass the rule. Compare Waupgh v. Board of Trustees of the University
of Mississivpi, 237 U.S, 589 (1915), and Hughes v. Caddo Parish School
Board, 57 F. Supp. 508 (¥.D. La. 1945), affirmed 323 U.S. 685 (1945),
with Yrizht v, Board of Education of St. Louis, 295 Mo. 466, 246 S.W.
43 (1922). f course, if the legislature authorizes an act, it must
comply with constitutional standards.
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this doctrine, the Courts will invalidate acts which are arbitrary

and unreasonable, or otherwlse exceed its authority as delegated by

the legislature .2

2. For example, the courts have forbidden school officials from
requiring a child to perform chores (State v. Board of Education of

the City of Fond du Lac, 63 Wis. 234, 23 N.W. 102 (1885)) and requiring
school patrols., Re Student Patrols, Att. Gen. Op., 11 Pa. Dist. and
County Rep. 660 (1929). Other acts deemed to be ultra wires have
included restrictions on students! soclal activities (Dritt v. Snodgrass,
66 Mo. 286, 27 Am. R. 343 (1877) (dicta); State v. Osborn, 32 Mo. Op.
536 (1888)), unless the restriction was confined to that which would

be necessary to assure performance of studies. Magnum v, Keith,

147 Ga. 603, 95 S.E. 1 (1918).
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In Washington, the Supreme Court has fully recognized the

ultra vires rule (Seattle High School v. Sharples, 159 Wash. 424,

428, 298 P. 974, 995 (1930)):

e o « as the school district is a municipal
corporation created by the legislature, it, acting
through 1ts toard of directors, can exercise only
such powers as the legislature has granted in
express words, or those necessarily or fairly
implied i1n or incident to powers expressly granted,
or those essential to the declared objects and
purposes of the municipal corporation.

WWhen applied to the facts in the instant case, this rule requires
that the assessment of fees or other charges must be expressly
authorized by statute, or, at least, it must be necessary to the
accomplishment of some duty or implied under some power which the
state has expressly granted to the school board., A review of rele=-
vant Washington statutes reveals no specific authority to charge
students compulsory fees in public schools., In fact, tuition charges
are expressly prohibited. R.C.W. 28A.58.230. Therefore, the court
must decide whether the power to charge incidental fees may be
implied from the general grants of authority contained in R,C.W,
28A,58.010:

A school district . . . shall possess all the
usual powers of a public corporation, and ., « .
may . » « transact all business necessary for

maintaining school (sic).

Alternatively, the power could be viewed as an incident of the specific

authority to furnish and maintain school buildings (R.C.W, 284.58.102)
or to operate libraries (R.C.W., 284.58.104), This seems doubtful,
however, since the Washington legislature has omitted to grant school

officials specific authority to charge fees in public schools, while
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it has granted such authority to officials of educational institutions
in many other situations. For example, tuition and incidental fees

assoclated with state universities and community colleges are provided

for with great particularity. See,e,z,, R.C.W. 28B.15.100, and 28B.15.500.

R.C.W. 2BA.34.010 permits the charging of fees for nursery schools
established in connection with common schools. R.C.¥W, 28A.70.110
authorizes the payment of teacher certificate fees. Nonresident
children and adults may be charged tuition unless other arrangements
can be made (R.C.W. 28A4.58.240)., Morecover, those sections of the code
which detail methods of raising revenue for schools appear to limit

a school's revenue ralilsing activities to public taxation. See
R.C.V, 28A.01.060; and sce generally R.C.W. 28A.L0 through 28A.56.

In sum, the power to charge fees for materials or service, while
apparently vrecluded in the context of the common schools, 1s specie
fically granted in other contexts. Moreover, the machinery for raising
revenue is outlined in detail, and appears to restrict school boards
to public taxation as a source of revenue. The express mention of
one thins in a statute can imply the exclusion of another. Bradley v.

Department of Labor and Industries, 52 Wash, 2d 780, 329 P, 2d 196

(1958); lashington Natural Gas Co, ve Public Utility Dist. No, 1 of

Snohonish County, 77 Wash, 2d 905 459 P, 2d 633 (1969)s This would
bar a finding that the power to charge fees, though not specifically
provided for, would exist by implication from other general grants

of authority.




Finally, in a recent opinion the Attorney General for the State
of Washington found that a school district did not have the authority
to charge either a general tuition fee or a special tuition fee for
certain courses, A.G.0, 65=~66 No. 113, He also concluded that the
district cannot require students to purchase books, supplies and
instructional materials from the district where the same were not
supplied free of charge. Ibid. pp. 3=-6. See also A,G.0. No. 51=535=49L,
where the Attorney General ruled azainst fees for materials:

Jhere a school district does not have sufficient
funds to pay for the cost of instructional materials,
may such school district levy and collect a fee of
53,00 ver pupil to be used to partially offset the
cost of instruction materials, including but not
being linited to art paper, penmanshiv vaper, chart
paper, tagboard, paints, ink, modeling clay, yarn,
paper fasteners, pins and other similar items?
In neither opinion did the Attorney General rule on the board's

duty to suvpply these materials, but this is not the question raised

in the instant case either,

40
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In the absence of an express statutory authorization, the courts
in other states have refused to imply authority to charge fees,
| and have usually found fee assessments to be ultra vires.. Compare

‘ Young v. Trustees of Fountain Irm Graded School, 64 S.C. 131, 41 S,E,

824 (1902) with Felder v. Johnston, 127 S.C. 215, 121 S.E. S4 (1924).

In Young, the court struck down a school board's attempt to require
students to pay an incidental fee. In rcviewing various sections of A
the statute in question, the court rejected the conclusion that

charging fee.s was essential or incidental to the various other powers

speci fically conveyed (64 S.C. at 138~39, 41 S.E. at 827):

¢« o o Surely the lesislature could not have more
pointedly fixed the specific duties of a board

of trustees of a school district than is here

done « o » We honor the motives of this body of
public=spirited citizens in thelr effort to advance
the education of the children . . . but we dare not
add to the lawe.

In Felder the court upheld a similar action since the legislature
had passed a specific law allowing school districts to make the

asgessments,

See also Morris v. Vandiver, 164 Miss. 476, 145 So. 228 (1933).

The Supreme Court of Mississippl examined relevant statutes to find
where the school board at an agricultural high school might have
recelved authority to charge §13 in fees to cover costs of an athletic
program, literary events, library privileges, public speaker, orches-

tra and band and entertainment at assemblies. It found no specific

authorization, and it held that the general powers of the Board to
maintain discipline or do that which 15 necessary for the business
management of the schools could not be extended to provide authority

for such charges (164 Miss, at 493, 145 So. at 233):

41
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e ¢« « Yo do not think the power broad enough
to authorize the board to impose charges not
specifically authorized by law, and to enforce
paynent by refusing permission to attend the
school where students are eligible to attend.
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Bs Taking Punitive Action Against a Child Because He Does Not Pay
Compulsory School Fees Exceeds the Powers Delegated School Boards.

Even if the board had authority to charge fees, it is ‘doubtful
that school officials may punish children for failure to pay the
s assessment, in the absence of specific statutory authorization.
Although school boards have indisputable power to adopt appropriate
and reasonable disciplinary rules and procedures, there are limits
on the exercise of this authority. Excessive punishment can be ;
deemed ultra vires, even if a school rule was itself valid.3 In ?

other words, even if it weré appropriate for a board to require

R N

students to make some payment for some service, it would be inap=
propriate to punish non=payment by expulsion, denial of access to a

course, failing or poorer grades, withholding a transcript or by

& e e e bt s T

similar injury to the child's academic privileges.
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3. For example, in Iowa the Supreme Court decided that a school
board could not withhold a astudent's diploma because she had re- i
fused to wear a cap and gown at a commencement exercise. The Qourt “
noted that the board might have excluded the student from the exer= B
cise, but struck down the actual punishment impomsed bscause it was .
excessive and beyond the scops of the board’s authority. The Court s
said (Valentine Independent School District, 191 Ia, 1100,
- 1104=05, 183 N.W, 434, 436=437 (1921)}

» o o we hold that such rule is unreasonable and a %

nullity as a condition precedent to receive the honors %
of graduation and a diploma. The wearing of a cap and
gown on commencement night has no relation to educational
values, the discipline of the school, scholastic grades,
or intellectual advancement.

See also Perkins v. Independent School District of West Des Moines, fﬁ

56 Ta. 474, 9 N.W. 346 (1880); State v. Vanderbilt, 116 Ind. 14, :ﬁ
18 N.E., 267-68 (1888). 3
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This was the reasoning of the Attorney General for the State

of Washington, who advised against excessive punishments for a
child who lost a book from the school library. A school district
wished to require reimbursement for the lost book, which it could
legally do, but it also wished to punish the child who failed to
ma.ke up the loss by refusing to transmit his transcript on his
transfer to another public school. The attorney general ruled
(AGO 61=62, No. 48):

It is our opinion that $f the board of directors
of a school district were to adopt a rule or
regulation under which it would refuse to transmit
a student's credits to a school to which the
student has transferred until fees for lost books
were paid, the rule would be struclk down by the
courts as beins arbitrary and capricious if the
same were ever tested.

o T N S PP S

Furthermore, if such rule and regulation were
adopted and a student was prevented from enrolling
in a proper class in the district to which he
transferred, the rule, under certain circumstances
would conflict with our compulsory education law
(chapter 28.27 RCVW) and with the statutory right
of every child between the ages of six and
twenty=one years to attend the public schools

in the district in which he resides.

i s

S

In another opinion, the Washington Attorney General ruled that

a student's diploma could not be withheld because of an unsatise

fied claim for damaged or unreturned books (quoted in AGO 6162,

No. l+8. Pe 3):

« o« ¢« We see no grounds that would reasonably

Justify a school board in imposing such a severe
penalty « . . the withholding of a certificate :
of graduation. It would be an injustice to the i
student to put into effect such drastic rules.

The policy of the state and the paramount object
of our educational system is to keep the boys
and glrls in school and not to drive them out by
harsh rules for such a trivial offense as losing
a book or two.
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THE FEES POLICY VIOLATES
THE UNITED STATES CONSTITUTION
BY DENYING EQUAL PROTECTIONM
T0 CHILDREN OF THE POOR

The Fourteenth Amendment to the United States Constitution provides
that "no state shall . . . deny to any person within its Jjurisdiction

the equal protection of the laws." Literally interpreted, this provision

prohibits any unequal treatment of school children. Howewver, the courts

traditionally have allowed differential treatment of persons where it is
reasonably related to the legitimate purpose contained in the law or regu-
lation creating the differential treatment (the "reasonable relation"
test).l* This test does not apply where a fundamental right is in Jjeopardy
or when the classification of those receiving differential treatment is
suspect. When either of these factors exist, than a stricter test applies.
In these more difficult situations the courts will subject the classifi=-

cation to strict scrutiny, and will require a compelling state interest

or purpose (the "compelling interest and higher relevance" t:etst:).5

L, Cases where the Court has applies the "reasonable relation" test b
include Rinaldi v. Yeager, 384 U.,S. 305 (1966); Carrington v. Rash,

380 U,S. 89 (1965); Morey v. Dowd, 354 U.S, 457 (1957); F.S.Royster
Guano Co. v. Virginia, 253 U.S. 412 (1920); Gulf, Colorado & Western

Ky. v. Ellis, 165 U.S. 150 (1897); See Tussman and ten Broek, The
Equal Protection of the Laws, 37 Calif. L. Rev. 341, 346 (1949).

5, Cases where the Court has required a compelling state interest include

Shapiro v, Thompson, 394 U.Se 618 (1969); Harper v, Virgonia State Bd, of

Elections, 383 U.S. 663 (1966); Douglas v, California, 372 U.S. 353 (1963);
Illinois, 351 U.Se 12 (1956); Brown v, Board of Education

Griffin v,
3,7 U.S. 483 (1954); see, also, Chandler v, South Bend Community School

Corp., cir, no, 71 8 51, NeDe Ind., Aug. 26, 1971,
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In other words, depending on the nature of the interest which is
thkreaatened by the classification, the courts will apply a different

standard of review. In an ordinary case - where ng important right is

in jeopardy and the classification is not "suspect" e« the court applies

what has been described as "restrained review." In other cases, such
as the instant case, the court applies "active review' and requires
officials to justify thelir action by showing that an overidins and

compelling state interest 1s at stake. Dunham v, Pulsifer, 312 F.

Supp. 411 ,. 415417 (D, Vt. 1970); Note, Equal Protec tion, 82 Harv.
L. Rev., 1067 (1969). Before proceeding further, therefore, this court
must decide whether to apply "restrained" or "active' review to the
case at bar. As will be shown, the stricter standard must be used
because children have a fundamental right to education, and because
economic status (poor and nonpoor) is a suspect classification. How=
ever, as discussed in the next sectlion even under the less stringent

traditional standard, the fees policy is invalid.
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A. The Fees Policy Singles Out Children of the Very Poor For
Discriminatory Treatment

Children of the very poor are amonr those who cannot afford the
necessary fees., Particularly for those whose only source of income is
wel fare payments, extra funds are wholly unavailable, since the state
has calculated the amount of the welfare checlt to cover only vital
necessities. Because of the factvof 1ife, the fees policy effectively
creates two classes of citizens: (1) indigents who are unable to pay
the charges and (2) all others, who are fully able to pay. Those who
do not pay are grantcd fewer opportunities and vprivilerses, and are sube
jected t:.o humiliating treatment. Thus, the fees policy of the school
officials in the instant case prevent the very poor from obtaininz the
full educational services and benefits made available to other children.
Williamg v, Page, no. 18536, 7th Cir,, June 9, 1971 (holding a cause
of action exists where complaint alleges fees policy excludes indie
gent children from integral parts of school experience); Chandler

ve South Bend Community School Corp., cir, no, 71 8 51, N.D, Ind. ,

August 26, 1971 (invalidating fees policy in South Bendh Cf.,

Griffin v, Illinois, 351 U,S. 12, 17=18 (1956).

It might be argued that the policy "should be upheld since
e o o it applies to rich and poor alike. But £-faciallz7 non=
discrininatory /.'-provision:s? may be grossly discriminatory in
é-theig operation' Id, at 17, n, 11, cf, Guinn v, United States

238 U,5, 347 (1915) and Lane v, Wilson, 307 U.S. 268 (1939),
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B, Under the Traditional Test, the Fees Policy is Invalid Since There
Is No Reasonable Relation Between the Denial of Equal Benefits to
The Children of the Poor and The Purpose Behind the Fees Regulation.

Nearly all laws create classifications, but not all classifications
are unconstitutional, the "traditional" standard by means of which

courts have determined which classifications violate the Equal Protection

clause is as follows (F.S .Royster Guano Co. v. Virginia, 253 U.S. 412, ,_:
K1E (1920): ' :

e « + the classification must . . . rest upon g
some ground of difference having a fair and
substantial relation to the object of the lecis-

lation, so that all persons similarly circumstanced
shall be treated alike.

Ry T~ PR PN S

This test will frequently be applied to the administrative actions

e wietaToken

of school officials, See Dunham v. Pulsifer, 312 F. Supp. at L16:

o Tt e

The traditional equal protection test looks simply 4
to the reasonableness of the regulatory scheme in B
light of its possible intended purvoses. Under this

test a classification is valid if it is not arbitrary
and has a reasonable connection with some permissible
legislative or administrative purpose.

In such a case the court exercises "rostrained review."6 This

rule requires an analysis of the relation be tween the purpose of the

e e R e ot Branre b S e Al

regulation and the means of achieving it. Thus, barring long~haired
males from athletics was adjudged to be an invalid classification,

since there was no showing that long hair affected athletic performance

P

6. See cases cited note 4 Supra.




team spirit or discipline. Dunham Ve Pulsifer, 312 F. Supp., at 419.7

The primary purpose of the fees policy is to raise funds to provide
extra educational services and materials to children., Denying educa-
tional services and benefits to any child is plainly self-defeatinrs.
However, under the traditional test, if the primary purpose is imper-
miccible, the Court will attritute a second nurpose to the policy, if
nossible,

In the case at %var another purvose could concelvably be inferred:
the fees policy was designed to conserve public funds. The fee charges

shift part of the cost of education to.parents whose children

7+ The court held that "even under the traditional restrained standard
the evidence fails to show a link of reasonableness between the code and
the furtherance of some permissible objective of the atnletic progran."
Ibid. Additional examples of invalid classifications under this test
are lesion. For example, tihe United States Supreme Court has held that
requiring an indigent to serve a prison term when he cannot vnavy a fine
violates the equal protection clause. [Tate ve. Short, 401 U.S, 395
(1971), The Court observed that the requirement had no rational basis:
it did not serve a penal purpose, and it did not aid the State in col-
lectinn the fine, since the man was too poor to pay it. Id. at 4302,
See also Williams v. Illinois, 399 U.S. 235 (1970). Likewise, requirin~
only those vprison inmates who unsuccessfullr awnpealed thelr cases to
pay for their transcrinis was found to have no rational basis., The
Court reasoned that if the reovayment provision was intended to reimburse
the state's costs, the lav was too narrov, and if it was to avoid
frivolous appeals, 1t was too broad since many nonfrivolous apveals nay
also fail. Rinaldi v. Yeagexr, 384 U.S. 305 (1L966).

8. Thus, in Goesaert v. Cleary, 335 U.S. 464 (1948) the court upheld a
ichigan law prohibiting bartending licenses to nost women. The Court
held that the primary and nost probable purnposie = nonopolizing Jjobs for
men = was impermissible, but that another valid purpose =~ avoiding social
and moral problems = could be inferred.
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are deriving direct benefits from the school system. However, the denial
of services or benefits to children because their parents fail or cannot
do a specific act does not bear a reasonable relation to this purvose.

If this were the purpose = to shift some education costs to parents of
school children = the appronriate solution would bde to bring some action
against the parents, and not tae children. Iloreover, takins such an

action azainst one who camnnot pay is marnifestl; futile, See Tate v. Short,

401 U,S. 395 (1971)., Thus, there is no reasonable relation between
this purpose and neans of implementing it,

The manifest unreasonableness of punishing children for the
parents'! failure to pay a fee persuaded the Court in one of the
few fees cases brought in federal Courts, in Chandler v, South Bend

Community School Corp., cire no., 71 S 51, N,D, Ind,, Aug. 26, 1971,

where the court ruled:

+« o o Uefendant herein has totally failed to present any reason
why FPlaintiff-students should incur sanctions for their parents!
failure to pay school fees, The school fee collection procedure
as applied to these minor=Plaintiffs, conditions their personal
right to an education upon the vagaries of their parents?
conduct, an intolerable practice condemned by this Court ¢ o « o

Although the o ., . plaintiffs /" in Wyman v, Jones, 39 Law Week
4,085, Jan, 12, 19?17 did not advance an equal protection challenge,
per se, the welfaré=worker visits being attacked on Fourth Amen -
ment grounds, the Court applied the traditional equal protection
analysis generally used in determining the valwdity of denying
welfare benefits, C,f,,,Dandridge, supra, The visits are found
reasonable because the Court finds that such incursions serve

nore of a rehabilitative than a purely investigative function;




thus the welfare procedure stands in a definite relationship
to the goals of the A,F.D,Cs program, a means of determining
the needs of the children=beneficiaries, Applying the same
analysis to the instant facts, we would conclude that a
school serves an educational mission and that susrending
students for obligations owed by their parents supports
none of its goals with respect to its student=beneficiaries,

The Court did not rule on the legality of fees as between parent

and school officials,

The Court in Johnson v, New York State Education Dept., 319

Fe Supps 271 (E4D, H,Y. 1970), affirmed, 449 F, 2d 871 (24 Cir, 1971)

found to the contrary., The circuit court relied primarily on

James v, Valtierra, 402 U.S. 137 (1971), a case which does not apnly
here because (1) in James plaintiffs challenged the California
constitutional provisions for referendum alleging that on its face
it discriminated against the poor, (2) the right to an education is
vastly more important tlhian the right to low rent housing claimed

in Jones, (3) the countervailing state interest in James==public
participation in governmental decisionseewas much more important
than the interest here ( to save a relatively small amount of
money). The Chandler decision is clearly more thoughtful, and
reflects the entire scope of the Court!s Fourteenth Amendment

decisions, not just one isolated case,
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C. Officials Must Show a Compelling Governmental Interest Before They
Can Discriminate Arainst the Children of the Poor or Infringe Upon a
Child's Fundamcntal Right to Education.

Although the traditional test alone nrovides a sufficient grounds
for invalidating the fees requirements when applied to indigent plaintiffs,
2 stricter standard of review should be adonted in the instant case., This
more stringent "active review" is appropriate in at least two kinds of

cases == those involving a "suspect classification" or those involving

an infringement upon a fundamental right. 3oth elements appear in the

case at bar.

1. "Suspect" classifications include classifications based on
econonic status.

The most familiar "suspect" classifications are those based on race.
“hen faced with unequal treatment of races the Supreme Court has
typically departed from the traditional '"reasonable relation" test and
required a showing of clear and compellins need. In fact, where the
"trait" on the basis of which the legislative classification is made is
an individual's race, the Supreme Court has cone close to <stablishing a

Q
per se rule of unconstitutionality.” Like discrimination on account of

X Lierd e ey b fan s ottt s N Attt b et s o 1R e
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race, discrinination on account of economic status is abhorrent to the

basic principles of democracy. It can be equ=lly humiliating;

it can be equally arbitrary; and, when it concerns an inmpressionable

Sl en e Faliete e

child or youth, it can be equally debilitating. An economic ’
distinction among children like a racial distinction, "generates
a feeling of inferiority as to their status in the community

that may effect their hearts and minds in a way unlikely ever to

be undone." Brown v. Board of Zducation, 347 U.S. at 494,

9, In dictz, however, the Couri continnes to reconnize the possibility 1
that: state mizht justify racial classifications by means of some com= ]
pelling state interest, HcLaughlin v, Florida, 279 U.S. at 194. Possibly

the Court would allow a benevolent racial classification, designed to
conpensate for past discrimination, but such a case has not yet come before it.
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Distinctions based on race or economic status are serious indeed,

Although difficult to compare distinctions based on poverty seem

inherently less susceptible to explanation than are distinctions
which usually appear before the Court in equal protection casesme
unsuccessful prisoner-appellants, Rinaldi v, Yeager, 384 U,S, 305

(1966), large family size, Dandridge v, Williams, 397 U.S. 471

(1970), or servicemen, Carrington v. Rash, 380 U.S. 89 (1965).

Therefore, the courts must require more than a rational basis to
justify so invidious a discrimination,
has frequently made analysis between classifications based on

wealth and race: "Lines drawn on the basis of wealth and property,
like those of race , « « are traditionally disfavored.," Harper v,

Virginia Board of Elections, 383 U,.S, at 668,

a State can no nore discriminate on account of poverty than on
account of religion, race,. or color," Griffin v, Illinois, 351
U,Se at 17 (1956). "And a careful exanination on our part is
especially warranted where lines are drawn on the basis of wealth
Or race, o « « two factors which independently render classifi=
cation highly suspect and thereby demand a more exacting judicial

scrutiny," McDonald v, Board of Electicn Commissioners of Chicago,

Thus, the Supreme Court

"In criminal trials

394 U.S. at 807 (1969). See, also, Hobson v, Hansen 269 F, Supp.

401, 507=08 (D.D.C, 1967), aff'd sub nom. Smuck v, Hobson, 408

Py 2d 175 (D.C, Cir, 1969).
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The Supreme Court first departed from the traditional test to

strike down an economic classification in Griffin v, Illinois, 351

UeSe 12 (1956). In Griffin the Court found a violation of the

equal protection clause where the state denied the opportunity for an
effective appeal of a criminal conviction to an indigent who could not afe=
ford to pay for the required transcript, Although the Couft in Griffin did
not directly discuss the different standards of review, it did,

in fact, require Illinois to show a compelling need for itg harsh

rule, Under the traditional test, the requirement might have heen
Justified on fiscal grounds, The costs of providing transcripts

free to appellants would be exceedingly high, and a state has a

valid interest in cost savings and recoupment, The Supreme Court

in Griffin did not even consider this posslble rationale, however,

The Court?s decision in Griffin was further clarified in Boddie v,

Connecticut, 401 U,S, 371 (1971):

o4
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We are thus left to evaluate the State's asserted
interest in its fee and cost requirements as a
mechanism of resource allocation or cost recoup-
ment. Such a justification was offered and re~
jected in Griffin v. I11linois. « « o

In Boddie the Court held that it violated the due process clause of the
Fourteenth Amendment for a state to deny access to divorce courts to
those who are financially unable to pay the fees. In both cases the

State was able to show some reasonable basis for its action, but the

court required more. In both Griffin and Boddie the Court rejected the

traditional test of constitutionality and required a "countervailins

state interest of overriding significance." 401 ¥.S. at 377, See,

also lg..at 380,

There is a striking parallel between the pivotal facts in Griffin,
Boddie, and he case before thz court. In all three situations all
personé similarly situated had a rizht to receive some service == a
right to appeal, a right to dissolve a marriage, or a right to attend
school. In order to secure this right fully, these persons were re=
quired to pay some cost or fee. Although most people could do so,
indigents could not and were, therefore, denied their rights == full
access to the judicial process or full access to school. According to
Griffin, the nature of the right involved is not of primary importance.
The Court assumed in Griffin that Illinois was not required by the fed-
eral constitution to afford any appellate review. "But that is not to
say that a state that does grant appellate review can do so in a manner
that discriminates against some convicted defendants on account of their
proverty" 351 U.S. at 18. Certainly, the constitution forbtids making the
quality of education a child receives depend upon the affluence of his
parents, as readily as it forbids a situation where "the kind of trial a

man gets devends on the amount of money he has" Griffin v. ILlinois, 1id.

at 19,
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2. Children of the poor have a fundamental right to education.

Other equal protection cases where the Supreme Court has required
a showine of compelling state interest include those where the
classification infringed upon some "fundamental interest." This has

included the right to vote, Kramer v. Union Free School, 395 U.S.

621 (1959), Harper v. Virginia State Board of Elections, 383 U.S. 663

(1966), to procreate, Skinner v. Oklahoma, 316 U.S. 535 (1942), to

travel, Shapiro v. Thompson, 394 U.S. 618 (1969), and access to the

courts and judicial due process, Griffin v. Illinois, 351 U.S, 12

(1956), Boddie v. Connecticut, 401 U,S., 371 (1971). In these cascs,

the governmental action “must be closely scrutinized and carefully

confined" Harper v. Virzinia State Board of Elections, 383 U.S. at

670 and cannot be upheld on a showing 'of rationality alone Kramer v.

Union Free School District, 395 U.S. at 627-8.

These rights are of no greater importance than the right to an
education. As early as 1954, a unanimous Supreme Court declared
the fundamental importance of educational opportunity. In Brown v.

Board of Education, 347 U.S. 483, 493 (1954), Chief Justice Warren

wrote: )

Today, education is perhaps the most important function

of state and local governments. Compulsory school
attendance laws and the great expenditures for education
both demonstrate our recognition of the importance of edu-
cation to our democratic society. It is required in the
performance of our most basic public responsibilities, even
service in the armed forces., It is the very foundation of
zood citizenship. Today it is a principal instrument in
awakening the child to cultural values, in preparing him for
later professional training, and in helping him to adjust
normally to his environment. In these days, it is doubtful
that any child may reasonably be expected to succeed in life
if he is denied the opportunity of an education. o +
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This precept has been adopted whole hearsedly in lower courts,

For

example, in VWolf v, Legislature, Civ., No, 182646, Salt Lake County,

Utah, 3d District Court, Opinion, Jan. 8, 1969, the court held:

Education, today, is probably the most important
function of state and local governments, It is a
fundgmental and inalienable right and must be so
if 4constitutional7 e o o rights guaranteed to an
individual , . . are to have any real meaning,

Of what value would be the right to assemble,

the right to speak, the right to participate in
one's own religion, if an individual were to be
denied an education . o .

In Sullivan v, Houston Ind, School District, 333 F, Sﬁpp. 1149,

1172 (S.D. Tex. 1971), the court ruled:

e« o o Bducation , « . is a priceless commodity.

Furthermore, it is a fundamental right of every
citizen, Just as the Supreme Court has declared that
United States citizenship cannot be revoked except by
voluntary expatriation . « « 50 courts should declare
that an individual's guarantee of an education,
only quantitatively less basic than the right of
citizenship, cannot be annulled, even temporari-
ly, except in the most extreme circumstances,

And in QOrdway, v, Hargraves, 323 F. Supp. 1155, 1158 (D, lMass. 1971), the

Court noted that "It would seem beyond argument that the right to receive

a public school education is a basic personal right," Finally,

in

Chandler v, South Bend Community Scheool Corp., Civ, No, 71 S 51, N,D,

Ind., Aug. 26, 1971, the court found education "a substantial right

implicit in the 'liberty' assurance of the Due Process clause,"

a necessary element in the effective exercise of rights guaranteed

by the first eight amendments to tle U.S, Constitution.

and
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Our last four presidents have agreed with the courts, In an education

meseage to Congress on January 29, 1963, President Kennedy said:

Education is the keystone in the arch of freedom and progress.
¥othing has contributed more to the enlargement of this Nation's
strength and opportunities than our traditional system of
free, universal elementary and secondary education, coupled
with widespread availability of college education.

For the individual, the doors to the schoolhouse, to the
library, and to the college lead to the richest treasures
of our open society: to the power of knowledge - to the training
and skills necessary for productive employment -~ to the wisdom,
the ideals, and the culture which enrich life - and to the
creative, self-disciplined understanding of society needed for
good citizenship in today's changing and challenging world.

For the Nation, increasing the quality and availability of
education is vital to both our national security and our domestic
well-being. A free nation can rise no higher than the standard
of excellence set in its schools and colleges. Ignorance and
illiteracy, unskilled workers and school dropouts =~ these
and other failures of our educational system breed failures
in our social and economic system: delinquency, unemployment,
chronic dependence, a waste of human resources, a loss of pro-
ductive power and purchasing power, and an increase in tax-
supported benefits. The loss of only 1 year's income due to
unemployment 1s more than the total cost of 15 years of
reducation through high school. Failure to improve educa=
tional performance is thus not only poor social policy,
it 1s poor economics.

1963 U.,S. Code Conge. and Adm. News, 1450 (89th Cong., 1st Sess.);

See also 1969 Code at 2830 (President Nixoﬁ) (Proclamation on American
Education Weel, September 26, 1969); Se; also 1968 Code at 4648~9
(President Johnson) (Proclamation on American Education Week, August 29,
1968); 1965 Code at 1448=1449 (President Johnson) (Message on Education

Act of 1965); 1958 Code at 5412 (President Eisenhower) (Message on

Education).

Not only is education precious to the individual in its own right,
but it also provides the tools necessary for exercising other rights
which the Supreme Court has recognized as fundamental =— voting,
Harper v. Virginia State Board of Elections, 383 U.S. 663 (1966),

speech, Lovell v, City of @riffin, 303 U.S. 444, 450
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(1938), association, NAACP v, Alabama, 357 U,S. 449

(1958), auxd travel, Shapiro. v. Thompson, 394 U.S, 618 (1969).
The enactment by Congress of laws providing funding for educational
prograns also attests to its significance. See e.g. Elementary and
'Secondary Education Act of 1965, 20 U.5.C. 236w24l, 331=332, &21-~827,
8u1-848, 861-870, 881-885; National Defense Education Act of 1958,
Title 20 U.S.C.3 Johnson=Ot'llalley Act, Title 25 U.S.C. See also Coons,

Clune, and Sugarmen, Private Vlealtn and Public Education 4O9=4 2L

Kirp, The Poor, the Schools, and Equal Protection, 38 Harve. Ed. Rev.

635, 642-645 (1968); Michelman, The Supreme Court, 1968 Term, Forward:

Protecting the Poor through the Fourteenth Amendment, 83 Harv. L. Reve

(1969); Goldstein, Developing Trerds in the Law of Student Rights,

118 U. Pa. L. Rev. 612, 515 (1969),

Finally, it should be noted that the case is even more onerous here
tecause of the special educational needs of the children of the poor.
The zoverning standards require that preat weight be given to the

"interests of those who are disadvantaged by the classification."

Kramer v. Union Free School District, 395 U.S. at 626, Attention to this

factor deménstrates that this is an even clearer case for application
of the Fourteenth A_mendment than Griffin and its progeny. Here, there
is a sound basis for arsuing that the “interests of those who are
disadvantajed" are stronger than the interests of other students. ‘e
take this position on the basis of lesislation and 1iterature which
recognize both the critical importance of 'early childhood education and
the need for special attention to the educational problems of the poor.

It is proper for the court to consider these materials, Brown v. Board

of Education, 347 U.S. 483, 494 n. 11 (1954) 3 Skinner v. Oklahoma,

316 V.S. 535, 545n.1 (1942) (concurring opinion of Stome, C.J.);

Griffin v, Illinois, 351 U.S, at 19; West Coast Hotel Co, v, Parrish,

300 U.S. 379, 399 (1937); Mapp v, Ohio, 367 U.S. 653, 651=2, n. 7
(1961). 62
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Conzress nas recosnized the need for compensatory educational
services to children of the poor in the Elementary and Secondary
Zducation Act of 1955, Pub. Law 89-10. Title One of the law (20 U.S.C.
24la -~ 241n) is a comprehensive program for providing federal financial
assistance to local sckhool systens' with concentrations of children from
low income families. The congressional declaration of policy in Section

24la reads as follows:

In recognition of the special educational needs of chil-
dren of low-income families and the impact that concentrations
of low-income families have on the ability of local educaticnal
agencies to support adequate educational programs, the Congress
hereby declares it to be the policy of the United States to
provide financial assistance (as set forth in this part) to local
educational agencies serving areas with concentrations of chil-
dren from low-income families to expand and improve their educa-
tional programs by various means (including preschool programs)
which cnatribute particularly to meeting the special educational
needs of educationally deprived children. (emphasis added)

School systems are required by the law, implementing regulations and
oxher statements of %overning criteria pronmulgated by the Office of
Tducation *o concentrate Title I »progsrams in those attendance areas
with "hich concentrations of children from low income familiese o o "
20 ¥.5.C. 24le(a) (1) Available exvert evidence supports the con=
clusion of the Conzress. See Benjamin S. Bloom, Allison Davis and

Pobvert less, Compensator:; Education for Cultural Deprivation (Holt,

Rinehart and Winston, Inc., 1957); Benjamin S. Bloom, Stability and

Cnange in ¥Fuman Characteristics (Jokn Wiley and Sons, Inc. 1964);

Je HcVicleer Hunt, The Challenge of Incompetence and Poverty, “Papers

on the Role of Early Education" (University of Illinois Press, 1969).
Thus, for children of the poor, education may be the only means

by which they can escape the depressing and cyclical effects of poverty.
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Their special need for education malces the denial of full access to
the schools particularly harsh and unjust. This circumstance further
strengthens the importance of the individual's interest in this Irind
of case. In as far as the court is balancing the compelling intex;ests
of the state against the fundamental interests of the individual,
these special considerations for children of the poor should banish
any thogght that the fees policy might be justified,

In one of the two adjudicated fees cases in the federal Courts,

the importance of education compelled the Court in Chandler v, South

Bend Community School Corp, to apply the stricter standard of justie
fication, This Court, in fact, found the fees policy wvoid of any
rational basis, and would have invalidated it under any standard,

as discussed above, The Court in Johnson v, New York State Education

Dept., 319 F, Supp 271 (B,D, N,¥, 1970), affirmed, 449 F, 2d 871

(1971) did not finally decide which standard to use,
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| D, When a Case Involves 3oth a Suspéct Classification and a Fundamental ‘
| Right, the State's Interest Must Give Vay. i

As discussed above, elther of two conditions would trigzger “active"
review in this case == the fact that the class receiving unequal treat=
ment are poor, and the fact that they have a fundamental right to edu=-

| cation. Either alone would be sufficient. Thus, in the absence of a

i BT s et T o S b s AT Py T 6 LY

compelling interest, a school may not prevent only its athletes from

wearing long hair. Dunham v. Pulsifer, 312 F. Supp. 411 (D.Vt, 1970).

The classification of students into athletes and non-athletes is not so

invidious or suspect that this aloneb'.':ould irigmer active review.
Rather, the court found that a right to privacy was involved; the
penumbra of the First and ilinth Amendments to the federal constitution
nade the right to determine hair style a particularly personal richt
which could not be abridred without a showing of compelling school

interest, Id. at 413-19. In contrast, in Griffin v. I1linois, the court 3

did not attach sreat weight to the rizht to an appeal, but it fournd the
classification itself (poverty) so highly suspect that the more stringent.

test azain seemed appropriate.

In some cases both elements exist, and the courts will sometimes

find that the combined forces of both make it particulamdy appropriate

to apply the “compelling state interest® tests See, g,2,, Van Ducartz
vy Hatfield, C.A. no, 3=71 civ, 243, D, Minn.,, Oct. 12, 1971; Har='

grave v, McKinney, 413 F. 2d 328 (5th Cir. 1969); Serrano v, Priest,

187 P, 2d 1241, 1250=59 (S, Cte. Cal, 1971). Thus, it is not neces=
sary that the unequal treatment go as far as to expel students from
school, It is sufficient that access to some portion of the school
progran, even the athletic program, has effectively been denied to students

because they are poor, As in Brown v, Board of Education, 347 U.Se L83

(1954), the separation of children into "separate but equal schools is in-

valid, so are even partial deprivations of poor children invalid.
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Aruitoxt provided by Eic:

School officials in the case at bar have no overriding or conpelling

interest in punishine poor children for failure to vay fees. The
school!s interest in shifting the financial burden to parents, r raisinc
funds to vprovide extra services to children is not served if thc funds
tzus roaised aid onlyr a particular sroun of children. The munizhkment does
== indeed, it cannot == prompt the bparents of these childrer to wvreduce
trhe funds, for they do not have them. The school has o greater

chance 0f increasing its revenues, dbut the childrer have an ever
dininichin< educational onportunity. The schooll's interest in conservi=~
existing funds iz also questionable “ecause the amount of money whicis
could be collected from poor students is nezligible., Even if conscerva-
Tion of funds were considered a rational basis for the policry in
question, it is hardly sufficlent to justify the great injustice whiclh

ie dore to those who are unable to »a the reauirei fees., Cost savinss
was explicitly rejected in Shapiro v. Thompson, where the Court said

(394 U.2. at 6353, cuphasis added, footinotes omitted):

We recognize that a State has valid interest in pre-
serving the fiscal integrity of its programs. It may
legitimately attempt to limit its expenditures whether for
public assistance, public education, or any other program.
But a State may not accomplish such a purpose by invidious
distinctions between classes of citizens. It could not for
example reduce expenditures for education bv barring indigent

children from its schools. Similarly, in the cases before
us, appellants must do more than show that denying welfare
benea fits to new residents saves money. The saving of wel fare
costs canmncl justify an otherwise invidious classification.
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Cost savings was re jected in effe:t in Griffin v, Illinois, 351 U,.S,.

12 (1956) , and all of its progeny, and in Gideon v, Wainwright,
372 U.S, 335 (1963) s It was explicitly rejected as a justification

in Boddie v, Connecticut, 401 U,S, 371 (1971), 7Tt should be re=-

jected here,
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DISCOVERY CHECKLIST

1. Written statements of fees policies, school board resolutions,
minutes and records of votes, etc.

2. For each fee charged, list amount, dates, type of course or
activity (compulsory or elective?), whether all students in
the particular dgrade affected are required to pay the fee,
or whether payment must be made only by participants in the
class or activity.

3. Names of students who have failed to pay fees.

4. Names of students who failed to pay fees and were disciplined
for failure.

5. Description of disciplinary action.
6. Names of personnel responsible for administering fees policies.

7. Fees charged by persons other than representatives of the
school districts (e.g., student or parents organizations).

8. Type of activity where fee required under #7, to whom paid, '
how much, dates, relation to school actiwvities, cooperation ;
of school officials. i

9. Action taken against student not paying fees under #7.
10. Fee waiver policies.
11. Names of students who havehad fees waived, fee, date, amount,

person authorizing waiver, documents relating to waiver,
school board resolutions, minutes, etc.

12. Names of transfering students where school officials have with-
held transcript for failure to pay fees, dates, fee, amount,
other circumstances.

13. Academic action taken with respect to students who have failed
to pay fees (exclusion from courses, fialing grades on courses,
withholding of diplomas), etc.

TR TES S

14. Notices of fee charges given to parents or students.
15. Notice of action to be taken if fee is not paid.

16. Publicity attendant on the failure of a student to pay fees.
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