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CENTER FOR LAW AND EDUCATION
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n17-4.6-46(41

TO: Legal Services Offices

FROM: Center for Law and Education

RE: Packet on School Fees [Revised edition, March 19721

Many school districts, tight-pressed for funds, are asking
students to pay various sorts of fees--for text books, student
activities, materials or similar items. These fees can be chal-
lenged on a variety of grounds in federal court, and often, in
state courts. To aid you in contesting these fees this Packet
was prepared. It contains: (1) draft paragraphs for a complaint
in a federal or state court action, (2) excerpts from a brief sub-
mitted to the U.S. Supreme Court in support of a petition for writ
of certiorari in Johnson v. New York State Educ. Dept., from an
adverse Second Circuit decision, (3) a copy of the seventh circuit's
order in Williams v. Page (holding cause of action exists in com-
plaint alleging a violation of equal protection), (4) a "model
brief" in support of a state court action and (5) a discovery
checklist.

Whether to sue in state or federal court is a difficult
question. Its final resolution may depend on the outcome of the
Johnson case, and/or the precedent in a particular federal juris-
diction. In general, state courts offer Plaintiffs a better
chance because there is weightier state precedent. Fees have
been viewed with disfavor by courts often considered "conservative"
in Arkansas, Kansas, Oklahoma, Georgia, and Idaho. In addition,
federal equal protection action can ask for relief only for poor
persons, while state actions ask for a ban on fees charged to all
persons. Unless, then, there is a good reason for going into
federal court (a.k.a., the complete absence of a "free" or "common"
school clause in state constitution or statutes, and the most
unfriendly state judges compared to angels on the federal side),
state suits seem advisable.

We would appreciate attorneys with pending cases forwarding
to us copies of court orders obtained so that we may include them
in future printings of this racket.
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SAMPLE PARAGRAPHS FOR A COMPLAINT ALLEGING A VIOLATION OF THE STATE
CONSTITUTION AND THE FOURTEENTH AMENDMENT TO THE U. S.

CONSTITUTION WHERE A SCHOOL DISTRICT CHARGES FEES

1. [Identification of parties, jurisdiction, etc. Federal Court

jurisdiction is based on 28 U.S.C. 1331, 1337, 1343; the claim

arises under the Fourteenth Amendment, 42 U.S.C. 1983 and 1988; the

Court is empowered to grant declaratory relief by 28 U.S.C. 2201

and 2202.]

2. [Statement of facts.]

3. [Class Action Allegation] The plaintiffs bring this action

on behalf of themselves and all persons similarly situated. Plain-

tiffs represent a class of persons whose children attend 1

s

(defendant's) schools and are charged compulsory fees as an inci-

dent to attendance at school or as an incident to full access to

[essential] educational benefits made available by the

(defendants). In addition, , plaintiffs, who are too poor

to pay fees, represent a separate class of persons whose children

attend 's [defendants'] schools and are financially unable

to pay the fees and whose children have been denied benefits of the

educational services offered by (defendants). Finally, plaintiffs

(persons who have been penalized for failure to pay fees)

represent a separate class of persons whose children have been

penalized for their failure to pay fees. Plaintiffs

members of this latter group are too poor to pay fees.

The members of the respective class are so numerous that

joinder of all members is impractical.
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Sample Paragraphs, Complaint, p. 2

The questions of law and fact under the Fourteenth Amendment

to the United States Constitution are common to [plain-

tiffs too poor to pay fees] and the class of persons which they

represent. The questions of law and fact under the state statutes

are common to [plaintiffs whose children have been

penalized] and the class of persons they represent. In addition,

the claims of the named plaintiffs are typical of the claims of the

class and they will fairly and adequately protect the interests

of the class. Defendants have acted or refused to act on grounds

generally applicable to the class, thereby making appropriate final

injunctive and declaratory relief with respect to the class as a

whole. The questions of law and fact common to the members of the

class also predominate over any questions affecting only individual

members, and a class action is superior to other available methods

for the fair and efficient adjudication of the controversy.

4. [Statement of Claims under the Federal Constitution, Equal

Protection Clause] [plaintiffs too poor to pay fees]

and the class of persons they represent are financially unable to

pay the required fees. Defendants have singled out this class

of persons and denied their children the full benefits of educa-

tional services made available to wealthier children by the defen-

dants, in violation of the Equal Protection Clause of the Fourteenth

Amendment to the United States Constitution.

[If there is an equal protection clause in the state consti-
tution this should be contained in an additional cause of action
similar to the above.]
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Sample Paragraphs, Complaint, p. 3

5. [State action only; statement of claim under state consti-

tutional provisions] [The sections requiring free schools or

common schools, any sections which give children a right to edu-

cation, and related statutory provisions should be cited; if a

state constitution provides for common schools it should be

also noted that "The courts have decided, and the original defi-

nition requires, that common schools be public schools which

are free of all charges. "]

The defendants' fees policy places a charge on a portion

of the school system's educational services, which

[applicable provisions of state laws of constitution] require[s]

to be provided free of charge. In addition, the defendants' fees

policy operates as an incidental charge, or admissions fee, for

some students and results in a denial of access to all educational

benefits, which the [state laws or constitution] re-

quire [s] be provided free of charge.

6. [State action only; statement of ultra vires claim] The

defendants, as public officials, have only the power and authority

expressly granted or fairly implied by the state legislature.

The authority to charge school fees has not been granted. There

is no statute expressly authorizing the fees policy and it can-

not be fairly implied from other statutes which grant defendants

authority. Therefore, the defendants' fees policy exceeds their

statutory authority and is ultra vires.

7. [Prayer for relief] WHEREFORE, on behalf of themselves and

all others similarly situated, plaintiffs respectfully pray that

this court:



Sample Paragraphs, Complaint, p. 4

a. Enter a judgment that the defendants' fees policy

violates the Fourteenth Amendment to the United States Consti-

tution on its face and as applied; and preliminarily and per-

manently enjoin the defendants and their agents from requiring

plaintiffs [names of those too poor to pay fees] and the class of

persons they represent--those who are financially unable to pay

the required fees - -to pay schools fees as a condition to receiving

any element of the educational services offered by the defendants,

or as an incident to attendance at any of the defendants' schools.

b. [State action only] Enter a judgement that the fees

policy violates the state constitution, sections

and permanently enjoin the defendants and their agents from re-

quiring plaintiffs and the class of persons they represent to pay

school fees for any element of educational services offered by de-

fendants, or as an incident to attendance at school.

c. [State action only] Enter a judgement that the fees

policy and punishment thereto exceed defendants' statutory author-

ity and permanently enjoin the defendants and their agents from

punishing plaintiffs and the class of persons they represent.

d [Optional, depending on circumstances] Award damages

to plaintiffs who have paid unauthorized and invalid fees since

[September, 1970], valued at $

e. Granting such other and further relief as the needs of

justice may require.
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DEPARTMENT, ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT

BRIEF AMICUS CURIAE OF THE CENTER FOR.
LAW AND EDUCATION HARVARD UNIVERSITY,

AND THE UNITED MINISTRIES IN PUBLIC
EDUCATION, IN SUPPORT OF THE PETITION



14

B
.

T
II

E
 C

O
U

R
T

 O
F 

A
PP

E
A

L
S 

D
E

C
ID

E
D

FO
U

R
T

E
E

N
T

H
 A

M
E

N
D

-

M
E

N
T

 I
SS

U
E

S 
IN

 A
 W

A
Y

 I
N

C
O

N
FL

IC
T

 W
IT

H
 D

E
C

IS
IO

N
S 

O
F

T
H

IS
 C

O
U

R
T

.

1.
Pr

el
im

in
ar

y 
St

at
em

en
t:

th
e 

Pr
oc

ed
ur

al
 P

os
tu

re
T

he
 p

ro
ce

du
ra

l p
os

tu
re

 o
f 

th
is

 c
as

e 
is

si
gn

if
ic

an
t. 

T
he

di
st

ri
ct

 c
ou

rt
 d

is
m

is
se

d 
th

e 
co

m
pl

ai
nt

 f
or

fa
ilu

re
 to

 s
ta

te

a 
cl

ai
m

 w
ith

ou
t

re
qu

es
tin

g 
th

at
 a

 th
re

e-
ju

dg
e 

co
ur

t b
e 

co
n-

ve
ne

d,
 e

ve
n 

th
ou

gh
 th

e 
co

m
pl

ai
nt

 s
ou

gh
t,

in
 p

ar
t, 

th
e 

en
-

jo
in

in
g 

of
 S

ec
tio

n 
70

1 
of

 th
e 

E
du

ca
tio

n 
L

aw
.

(A
nt

i. 
at

 1
3.

)

(S
ee

 2
8 

U
.S

.C
. 2

28
1,

 2
28

4.
) 

T
he

 C
ou

rt
 o

f
A

pp
ea

k 
af

fi
rm

ed
.

T
he

 in
qu

ir
y 

ac
co

rd
in

gl
y 

m
us

t f
oc

us
 o

n
w

he
th

er
 p

la
in

tif
fs

'
cl

ai
m

 is
 s

ub
st

an
tia

l. 
Se

e 
e.

g.
 C

al
if

or
ni

a
W

at
er

 S
rr

ri
re

s 
C

.
C

ity
 o

f 
R

ed
di

ng
, 3

04
 U

.S
. 2

52
, 2

55
. W

e 
m

ai
nt

ai
n

th
at

 it
 is

,
gi

ve
n 

pa
st

 d
ec

is
io

ns
 o

f 
th

is
 C

ou
rt

 w
ith

 w
hi

ch
 th

e
ru

lin
g

be
lo

w
 c

on
fl

ic
ts

, a
nd

 th
e 

re
qu

ir
em

en
t t

ha
t o

n
m

ot
io

n 
to

 d
is

-
m

is
s 

th
e 

w
el

l-
pl

ea
de

d 
al

le
ga

tio
ns

 o
f 

th
e

co
m

pl
ai

nt
 a

nd
 a

lli
-

da
vi

ts
 m

us
t h

e 
ta

ke
n 

as
 tr

ue
.8

T
he

 m
aj

or
ity

 b
el

ow
 s

ug
ge

st
ed

 th
at

 th
is

 m
ig

ht
 n

ot
he

 a
pr

op
er

 c
as

e 
fo

r 
a 

th
re

e-
ju

dg
e 

co
ur

t.
(S

lip
 O

p.
 a

t -
1(

;6
0,

 I
L

 8
.)

H
ow

ev
er

, e
ve

n 
if

 th
e 

lo
os

e;
- 

co
ur

t v
ie

w
ed

 th
e 

ea
se

 a
s

in
vo

iv
-

lu
g 

on
ly

 a
n 

ap
pl

ic
at

io
n 

of
 th

e 
st

at
ut

or
y 

sc
he

m
e.

'
no

t r
e-

qu
ir

in
g 

a 
th

re
e-

ju
dg

e 
co

ur
t, 

th
e 

m
ot

io
n 

to
 d

is
m

is
s 

sh
ou

ld
ha

ve
 b

ee
n 

de
ni

ed
.

26
, 1

97
1)

, h
ol

di
ng

 th
at

 it
 v

io
la

te
s 

th
e 

Fo
ur

te
en

th
A

m
en

dm
en

t t
o 

su
s-

pe
nd

 a
 s

tu
de

nt
 f

or
 th

re
e 

da
ys

 b
ec

au
se

 o
f 

th
e 

fa
ilu

re
 o

f
hi

s 
pa

re
nt

s 
to

pa
y 

a 
sc

ho
ol

 f
ee

. T
he

 th
ru

st
 o

f 
th

e
de

ci
si

on
 is

 th
at

 e
du

ca
tio

n 
is

 a
 f

un
-

da
m

en
ta

l r
ig

ht
, a

nd
 th

at
 a

 s
tu

de
nt

's
 r

ig
ht

 to
 a

n 
ed

uc
at

io
n 

ca
n 

no
t

be
co

nd
iti

on
ed

 o
n 

fa
ct

or
s 

ov
er

 w
hi

ch
 h

e 
ha

s 
no

 c
on

tr
ol

.
8 

G
ar

dn
er

 v
. T

oi
le

t G
oo

ds
 A

ss
oc

ia
tio

n,
 3

87
 U

.S
. 1

67
,

17
2 

(1
96

7)
;

C
oo

pe
r 

v.
 P

at
e,

 :3
78

 U
.S

. 5
46

.
9 

T
he

 c
om

pl
ai

nt
 c

ha
lle

ng
es

, i
nt

er
 a

lia
, t

he
 a

pp
lic

at
io

n 
of

th
e 

st
a-

tu
to

ry
 s

ch
em

e 
to

 in
di

ge
nt

 s
tu

de
nt

s.
 (

A
pp

. a
t

13
.1

.1
; T

hi
rd

 C
la

im
.)

Se
e 

al
so

 B
od

di
e 

v.
 C

on
ne

ct
ic

ut
, 9

1 
S.

C
L

 7
80

, 7
87

, a
nd

th
e 

di
ss

en
tin

g
op

in
io

n 
of

 J
ud

ge
 K

au
fm

an
 b

el
ow

. C
I 

di
ss

en
t a

nd
w

ou
ld

 h
ol

d 
th

at
pl

ai
nt

if
fs

 h
al

e 
es

ta
bl

is
he

d 
at

 th
e 

ve
ry

 le
as

t a
 s

ub
st

an
tia

l
cl

ai
m

 th
at

as
 a

pp
lie

d 
in

 ..
. D

is
tr

ic
t N

o.
 2

0 
..

N
ew

 Y
or

k 
E

du
ca

tio
n 

L
aw

 §
70

3
de

pr
iv

es
 in

di
ge

nt
 c

hi
ld

re
n 

of
 th

e 
eq

ua
l p

ro
te

ct
io

n 
of

 th
e 

la
w

s.
"

(S
lip

O
p.

 a
t 4

66
3-

46
64

; e
m

ph
as

is
 a

dd
ed

; f
oo

tn
ot

e 
om

itt
ed

.)

15

G
iv

en
 th

e 
al

le
ga

tio
ns

 o
f 

th
e 

co
m

pl
ai

nt
 a

nd
 a

ff
id

av
its

, t
he

ad
m

is
si

on
s 

of
 th

e 
lo

ca
l d

ef
en

da
nt

s 
an

d 
pe

rt
in

en
t s

ub
st

an
-

tiv
e 

ca
se

 la
w

, i
t c

an
 n

ot
 b

e 
sa

id
 th

at
 "

it 
ap

pe
ar

s 
be

yo
nd

do
ub

t t
ha

t t
he

 p
la

in
tif

f[
s]

 c
an

 p
ro

ve
 n

o 
se

t o
f 

fa
ct

s 
in

 s
up

-
po

rt
 o

f 
[t

he
ir

] 
cl

ai
m

 w
hi

ch
 w

ou
ld

 e
nt

itl
e 

th
em

 to
 r

el
ie

f.
"

C
on

le
y 

v.
 G

ib
so

n,
 3

55
 U

.S
. 4

1,
 4

5-
46

; 2
A

 M
oo

re
's

 F
ed

er
al

Pr
ac

tic
e,

 §
 1

2.
08

, a
t 2

27
1-

74
 (

2d
 e

d.
, 1

96
8)

, q
uo

te
d 

in
 W

il-
lia

m
s 

v.
 P

ag
e,

F.
 2

(1
(C

.A
. 7

, 1
97

1)
, d

is
cu

ss
ed

ab
ov

e 
at

 1
2-

13
.1

-0
T

he
 th

re
e-

ju
dg

e 
co

ur
t p

ro
ce

du
re

 m
ay

 n
ot

 b
e 

w
or

ki
ng

 a
s

or
ig

in
al

ly
 e

nv
is

io
ne

d.
n 

H
ow

ev
er

, f
ru

st
ra

tio
n 

at
 th

e 
pr

oc
es

s
ca

n 
no

t h
e 

it 
ba

si
s 

fo
r 

pe
na

liz
in

g-
 p

la
in

tif
fs

 w
ho

se
 c

la
im

s
sa

tis
fy

 th
e 

st
an

da
rd

 f
or

 c
on

ve
ni

ng
 th

e 
st

at
ut

or
y 

co
ur

t.

2.
T

he
 S

ta
nd

ar
d 

fo
r 

lle
ri

ew
in

g 
th

e 
C

ha
lle

ng
ed

 C
la

ss
i-

fi
ca

tio
n.

E
ac

h 
of

 th
e 

lo
w

er
 c

ou
rt

s 
co

ns
id

er
ed

 th
e 

st
an

da
rd

 o
f 

eq
ua

l
pr

ot
ec

tio
n 

re
vi

ew
 a

pp
lic

ab
le

 in
 th

is
 c

as
e,

 i.
e.

, "
ra

tio
na

l r
e-

la
tio

ns
hi

p 
to

 a
 le

gi
tim

at
e 

st
at

e 
en

d"
 (

JI
r 

D
on

al
d 

v.
 B

oa
rd

of
 E

le
ct

io
n 

C
om

m
is

si
on

er
s.

 3
94

 U
.S

. 8
02

, 8
09

),
 o

r 
"n

ec
es

-
sa

ry
 to

 p
ro

m
ot

e 
a 

co
m

pe
lli

ng
 s

ta
le

 in
te

re
st

."
 I

t
v.

U
ni

on
 F

re
e 

Sc
ho

ol
 D

is
tr

ic
t. 

39
5 

U
.S

. 6
21

, 6
27

. T
he

 d
is

tr
ic

t
co

n 
rt

 p
ur

po
rt

ed
 to

 a
pp

ly
 th

e 
co

m
pe

lli
ng

 in
te

re
st

 s
ta

nd
ar

d,
fi

nd
in

g 
it 

sa
tis

fi
ed

. (
31

9 
F.

 S
tip

p.
 a

t 2
78

.)
 W

hi
le

 a
pp

ro
vi

ng
th

is
 c

on
cl

us
io

n,
 th

e 
C

ou
rt

 o
f 

A
pp

ea
ls

 h
el

d 
th

at
 d

ec
is

io
ns

"F
in

al
ly

, t
he

 c
ou

rt
 b

el
ow

 s
ug

ge
st

ed
 th

at
 it

 m
ig

ht
 b

e 
ne

ce
ss

ar
y

fo
r 

pl
ai

nt
if

fs
 to

 a
m

en
d 

th
e 

co
m

pl
ai

nt
 "

to
 a

tta
ck

 th
e 

co
ns

tit
ut

io
n-

al
ity

 o
f 

th
e 

vo
te

r's
 a

ct
io

n.
" 

(S
lip

 O
p.

 a
t 4

66
0,

 n
. 8

.)
 H

ow
ev

er
, p

la
in

-
tif

fs
 d

id
 a

lle
ge

 th
e 

vo
te

r's
 a

ct
io

n 
an

d 
ch

al
le

ng
e 

th
e 

st
at

ut
or

y 
sc

he
m

e
as

 d
en

yi
ng

 F
ou

rt
ee

nt
h 

A
m

en
dm

en
t r

ig
ht

s 
to

 in
di

ge
nt

 s
tu

de
nt

s.
 (

A
pp

.
at

 7
, 1

2-
13

.)
 T

hi
s 

su
re

ly
 w

as
 a

de
qu

at
e.

 "
T

he
 F

ed
er

al
 R

ul
es

 r
ej

ec
t

th
e 

ap
pr

oa
ch

 th
at

 p
le

ad
in

g 
is

a 
ga

m
e 

of
 s

ki
ll

in
 w

hi
ch

 o
ne

 m
is

-
st

ep
 b

y 
co

nm
el

 m
ay

 b
e 

de
ci

si
ve

 to
 th

e 
ou

tc
om

e 
an

d 
ac

ce
pt

 th
e 

pr
in

-
ci

pl
e 

th
at

 th
e 

pu
rp

os
e 

or
 p

le
ad

in
g 

is
 to

 f
ac

ili
ta

te
 a

 p
ro

pe
r 

de
ci

si
on

 o
n

th
e 

m
er

its
."

 C
w

ilt
 y

 v
. M

so
n,

 :3
55

 U
.S

. 4
1,

 .1
6.

uS
ee

 th
e 

di
sc

us
si

on
 b

y 
th

e 
m

aj
or

ity
 a

nd
 J

ud
ge

 K
au

fm
an

 b
el

ow
.

(S
lip

 O
p.

 a
t 4

65
0-

46
55

, 4
66

4-
46

66
.)



16

of
 th

is
 C

ou
rt

"w
ou

ld
 in

di
ca

te
th

at
 [

th
e

ra
tio

na
l b

as
is

]
st

an
da

rd
.

.
. i

s 
al

so
 a

pp
ro

pr
ia

te
in

 c
as

es
su

ch
 a

s 
th

is
."

It
th

en
 u

ph
el

d
th

e 
ch

al
le

ng
ed

st
at

ut
or

y 
sc

he
m

e.
(S

lip
. O

p.
at

46
55

-4
65

6,
46

56
-4

66
3;

ex
pl

an
at

io
n

ad
de

d.
)

W
e 

de
m

on
st

ra
te

be
lo

w
 th

at
 th

e
lo

w
er

 c
ou

rt
s

ap
pl

ie
d 

ea
ch

st
an

da
rd

 "
in

a 
w

ay
 in

 c
on

fl
ic

t w
ith

 a
pp

lic
ab

le
de

ci
si

on
s 

of
th

is
 c

ou
rt

;
.

.
."

 S
up

re
m

e
C

ou
rt

 R
ul

e
19

(1
)(

b)
. W

e
w

is
h

to
 s

tr
es

s 
at

th
e 

ou
ts

et
,

ho
w

ev
er

,
ou

r 
vi

ew
 th

at
th

e 
ch

al
-

le
ng

ed
 s

ta
tu

to
ry

sc
he

m
e 

sh
ou

ld
be

 ju
dg

ed
by

 th
e

co
m

pe
lli

ng
st

at
e 

in
te

re
st

te
st

. I
t "

m
us

t h
e 

cl
os

el
y

sc
ru

tin
iz

ed
 a

nd
ca

re
-

fu
lly

 c
on

fi
ne

d"
(H

ar
pe

r
v.

 V
ir

gi
ni

a 
St

at
e

B
oa

rd
 o

f
E

le
c-

tio
ns

, 3
83

U
.S

. 6
63

,
67

0)
 b

ec
au

se
,

as
 th

e 
lo

ca
l

de
fe

nd
an

ts
ad

m
it,

 th
e

cl
as

si
fi

ca
tio

n 
at

is
su

e 
bu

rd
en

s
ed

uc
at

io
n,

a 
"f

un
-

da
m

en
ta

l
in

te
re

st
",

 a
nd

dr
aw

s 
lin

es
ba

se
d

up
on

 w
ea

lth
,

a
"s

us
pe

ct
"

cl
as

si
fy

in
g

fa
ct

or
.

a)
E

du
ca

tio
n 

is
a 

"f
un

da
m

en
ta

l i
nt

er
es

t"
In

 1
95

4,
th

is
 C

ou
rt

un
an

im
ou

sl
y

st
re

ss
ed

 th
e

fu
nd

am
en

ta
l

im
po

rt
an

ce
 o

f
ed

uc
at

io
na

l
op

po
rt

im
ity

 in
B

ro
w

n 
v.

 B
oa

rd
of

 E
du

ca
tio

n,
34

7 
U

.S
.

48
3,

 4
93

.

T
od

ay
, e

du
ca

tio
n

is
 p

er
ha

ps
th

e 
m

os
t

im
po

rt
an

t f
un

c-
tio

n 
of

 s
ta

te
an

d 
lo

ca
l go

ve
rn

m
en

ts
. C

om
pu

ls
or

y
sc

ho
ol

at
te

nd
an

ce
 la

w
s

an
d 

th
e

gr
ea

t e
xp

en
di

tu
re

s
fo

r 
ed

uc
a-

tio
n 

bo
th

de
m

on
st

ra
te

ou
r 

re
co

gn
iti

on
of

 th
e 

im
po

r-
ta

nc
e 

of
ed

uc
at

io
n 

to
ou

r 
de

m
oc

ra
tic

so
ci

et
y.

 I
t i

s
re

-
qu

ir
ed

 in
 th

e
pe

rf
or

m
an

ce
 o

f
ou

r 
m

os
t b

as
ic

pu
bl

ic
re

sp
on

si
bi

lit
ie

s,
ev

en
 s

er
vi

ce
 in

th
e 

ar
m

ed
fo

rc
es

. I
t i

s
th

e
ve

ry
 f

ou
nd

at
io

n
of

 g
oo

d
ci

tiz
en

sh
ip

.
T

od
ay

 it
 is

a
pr

in
ci

pa
l

in
st

ru
m

en
t i

n
aw

ak
en

in
g 

th
e

ch
ild

 to
cu

ltu
ra

l
va

lu
es

, i
n

pr
ep

ar
in

g 
hi

m
fo

r 
la

te
r

pr
of

es
si

on
al

tr
ai

n-
in

g,
 a

nd
 in

he
lp

in
g 

hi
m

to
 a

dj
us

t
no

rm
al

ly
 to

hi
s 

en
-

vi
ro

nm
en

t. 
In

th
es

e 
da

ys
, i

t i
s 

do
ub

tf
ul

th
at

an
y 

ch
ild

m
ay

 r
ea

so
na

bl
y

be
 e

xp
ec

te
d

to
 s

uc
ce

ed
in

 li
fe

 if
he

 is

17

de
ni

ed
 th

e
op

po
rt

un
ity

 o
f

an
 e

du
ca

tio
n.

Su
ch

 a
n

op
-

po
rt

un
ity

,
w

he
re

 th
e

st
at

e 
ha

s
un

de
rt

ak
en

 to
pr

ov
id

e
it,

 is
a 

ri
gh

t w
hi

ch
m

us
t b

e 
m

ad
e

av
ai

la
bl

e 
to

 a
ll

on
eq

ua
l t

er
m

s.

D
ur

in
g 

th
e

O
ct

ob
er

, 1
97

0
T

er
m

, t
he

C
ou

rt
 r

ei
te

ra
te

d
th

is
vi

ew
 o

n 
th

e
im

po
rt

an
ce

 o
f

ed
uc

at
io

n,
 q

uo
tin

g
fr

om
 th

e
sa

m
e

pa
rt

 o
f 

B
ro

w
n

I 
in

 P
al

m
er

v.
 T

ho
m

ps
on

,
91

 S
. C

t.
19

40
,

19
43

, n
. 6

.1
2

In
 th

is
ca

se
, d

es
pi

te
ru

lin
g 

ag
ai

ns
t

pl
ai

nt
if

fs
,

th
e 

C
ou

rt
of

 A
pp

ea
ls

m
aj

or
ity

ch
ar

ac
te

ri
ze

d
ed

uc
at

io
n

as
"n

o 
do

ub
t

an
 a

re
a 

of
fu

nd
am

en
ta

l
im

po
rt

an
ce

"
(S

lip
 O

p.
at

 4
66

1)
,

a 
co

nc
lu

si
on

w
ith

 w
hi

ch
C

ir
cu

it 
Ju

dg
e

K
au

fm
an

di
ss

en
tin

g
ag

re
ed

. (
Id

. a
t 4

66
7-

4(
36

9.
)

O
th

er
 lo

w
er

fe
de

ra
l

co
ur

ts
 h

av
e

re
co

gn
iz

ed
 th

at
ed

uc
a-

tio
n 

is
a 

"f
un

da
m

en
ta

l
in

te
re

st
".

 I
n 

ilo
si

er
v.

 E
va

ns
, 3

14
F.

 S
up

p.
31

6 
(D

. V
ir

.
Is

., 
19

70
),

th
e 

co
ur

t
in

va
lid

at
ed

,
on

eq
ua

l p
ro

te
ct

io
n

gr
ou

nd
s,

a 
re

gu
la

tio
n

pe
rm

itt
in

g 
th

e
ex

-
cl

us
io

n 
fr

om
sc

ho
ol

 o
f "n

on
-i

m
m

ig
ra

nt
vi

si
to

rs
".

 I
n

st
re

ss
-

in
g 

th
e

im
po

rt
an

ce
 o

f
ed

uc
at

io
n,

D
is

tr
ic

t J
ud

ge
C

hr
is

tia
n

st
at

ed
 (

Id
.

at
 3

19
)

: "
W

e 
ar

e 
he

re
de

al
in

g 
w

ith
an

 a
sp

ec
t

of
 tw

en
tie

th
ce

nt
ur

y 
lif

e
so

 f
un

da
m

en
ta

l
as

 to
 b

e 
fi

tti
ng

ly
co

ns
id

er
ed

 th
e

co
rn

er
 s

to
ne

 o
f

a 
vi

br
an

t a
nd

vi
ab

le
 r

ep
ub

-
lic

an
 f

or
m

of
 d

em
oc

ra
cy

,
su

ch
 a

s
w

e 
so

 p
ro

ud
ly

-e
sp

ou
se

,
i.e

., 
fr

ee
an

d 
un

re
st

ri
ct

ed
pu

bl
ic

 e
du

ca
tio

n.
"

T
he

 c
ou

rt
re

-
je

ct
ed

 th
e

go
ve

rn
m

en
t's

ar
gu

m
en

t t
ha

t
ex

is
tin

g 
fa

ci
lit

ie
s

w
ou

ld
 b

ec
om

e
ov

er
cr

ow
de

d,
w

ri
tin

g:
 "

T
he

sh
or

t
an

sw
er

 to
th

at
 a

rg
um

en
t

is
 th

at
fu

nd
am

en
ta

l
ri

gh
ts

 g
ua

ra
nt

ee
d

by
th

e 
C

on
st

itu
tio

n
m

ay
 b

e 
ne

ith
er

de
ni

ed
no

r 
ab

ri
dg

ed
so

le
ly

12
 I

n 
Pa

lm
er

,
th

is
 c

ou
rt

di
st

in
gu

is
he

d 
th

e
cl

os
in

g 
of

sw
im

m
in

g
po

ol
s 

in
vo

lv
ed

in
 P

al
m

er
,

an
d 

pu
bl

ic
sc

ho
ol

s 
in

 B
us

h
v.

 G
yl

ea
ns

 P
ar

-
is

h 
Sc

ho
ol

B
oa

rd
, 1

87
 F

.
Su

pp
. 4

2 
(E

.D
.

L
a.

, 1
96

0)
,

af
fi

rm
ed

 p
er

ru
rl

ar
n,

 3
65

 U
.S

.
56

9,
 s

ta
tin

g:
"O

f 
co

ar
se

th
at

 c
as

e 
[B

us
h]

di
d 

no
t

in
vo

lv
e 

sw
im

m
in

g
po

ol
s 

bu
t r

at
he

r
pu

bl
ic

 s
ch

oo
ls

an
 e

nt
er

pr
is

e
w

e 
ha

ve
de

sc
ri

be
d

as
 'p

er
ha

ps
 th

e
m

os
t i

m
po

rt
an

t
fu

nc
tio

n 
of

st
at

e 
an

d 
lo

ca
l

go
ve

rn
m

en
ts

.' 
B

ro
w

n
v.

 B
oa

rd
 o

f 
h

lr
rc

rr
tin

n
.

.
."

 P
al

m
er

,
su

pr
a,

 9
1

S.
C

t. 
at

 1
94

3,
n.

 6
; s

ee
 a

ls
o

19
47

 (
co

nr
or

ri
ng

op
in

io
n 

oF
 B

la
ck

-
m

un
, .

1.
)



18

be
ca

us
e 

th
ei

r 
im

pl
em

en
ta

tio
n 

re
qu

ir
es

th
e 

ex
pe

nd
itu

re
 o

f
pu

bl
ic

 f
un

ds
."

 3
14

 F
. S

tip
p.

 a
t 3

20
.

(e
m

ph
as

is
 a

dd
ed

.)
In

 O
rd

w
ay

 v
. H

ar
gr

av
es

, 3
23

 F
.

Su
pp

. 1
15

5 
(D

. M
as

s.
,

19
71

),
 th

e 
co

ur
t h

el
d 

im
pe

rm
is

si
bl

e 
a

sc
ho

ol
 b

oa
rd

's
 e

xc
lu

-

si
on

 f
ro

m
 r

eg
ul

ar
 c

la
ss

es
 o

f 
a 

pr
eg

na
nt

gi
rl

. I
n 

th
e 

co
ur

se
of

 th
e 

op
in

io
n,

 th
e 

di
st

ri
ct

 ju
dg

e
st

at
ed

: "
It

 w
ou

ld
 s

ee
m

be
yo

nd
 a

rg
um

en
t t

ha
t t

he
 r

ig
ht

 to
re

ce
iv

e 
a 

pu
bl

ic
 s

ch
oo

l

ed
uc

at
io

n 
is

 a
 b

as
ic

 p
er

so
na

l r
ig

ht
 o

r
lib

er
ty

. C
on

se
qu

en
tly

th
e 

bu
rd

en
 o

f 
ju

st
if

yi
ng

 a
ny

 s
ch

oo
l

ru
le

 o
r 

re
gu

la
tio

n 
lim

it-
in

g 
or

 te
rm

in
at

in
g 

th
at

 r
ig

ht
 is

 o
n

th
e 

sc
ho

ol
 a

ut
ho

ri
tie

s
(c

ita
tio

n 
om

itt
ed

).
" 

T
he

 c
ou

rt
 f

ou
nd

 n
o

su
ch

 ju
st

if
ic

at
io

n.

(I
d.

 a
t 1

15
8.

)"
T

he
 C

al
if

or
ni

a 
Su

pr
em

e 
C

ou
rt

 h
as

re
ce

nt
ly

 c
on

si
de

re
d

st
at

ut
or

y 
C

la
ss

if
ic

at
io

ns
 to

uc
hi

ng
 u

po
n

ed
uc

at
io

n,
 a

nd
 d

ia
l-

le
ng

ed
 o

u 
eq

ua
l p

ro
te

ct
io

n 
gr

ou
nd

s.
Se

rr
an

o 
v.

 P
ri

es
t, 

48
7

00
P.

 2
d

(1
97

1)
. I

n 
an

 o
pi

ni
on

, d
is

cu
ss

in
g 

its
 o

w
n

de
ci

-

si
on

s 
an

d 
th

os
e 

of
 th

is
 C

ou
rt

,
co

m
m

en
ta

ri
es

" 
an

d 
ot

he
r

'3
 S

ee
 a

ls
o 

V
an

 D
us

ar
tz

 v
. H

at
fi

el
d,

 C
.A

.
N

o.
 3

-7
1 

C
iv

. 2
43

 (
D

.
M

in
n.

, M
em

or
an

du
m

 a
nd

 O
rd

er
, O

ct
ob

er
 1

2,
19

71
),

 h
ol

di
ng

 e
du

ca
tio

n
a 

"f
un

da
m

en
ta

l
in

te
re

st
" 

fo
r 

pu
rp

os
e 

of
 d

et
er

m
in

in
g 

ap
pr

op
ri

at
e

st
an

d-
ar

d 
of

 e
qu

al
 p

ro
te

ct
io

n 
re

vi
ew

.
f"

E
du

ca
tio

n 
ha

s 
a 

un
iq

ue
 im

pa
ct

 o
n

th
e 

m
in

d,
 p

er
so

na
lit

y,
 a

nd
 f

ut
ur

e
ro

le
 o

f 
th

e 
in

di
vi

du
al

 c
hi

ld
. I

t
is

ba
si

c 
to

 th
e 

fu
nc

tio
ni

ng
 o

f 
a 

fr
ee

 s
oc

ie
ty

an
d 

th
er

eb
y 

ev
ok

es
 s

pe
ci

al
ju

di
ci

al
 s

ol
ic

itu
de

. (
Fo

ot
no

te
 o

m
itt

ed
.)

M
em

. O
p.

 a
t 7

.]
 H

ar
gr

av
e 

v.
M

cK
in

ne
y,

 4
13

 F
.2

d 
32

0 
(C

.A
.5

., 
19

69
),

H
ar

gr
av

e 
v.

 K
ir

k,
 3

13
F.

 S
up

p.
 9

44
 (

M
.D

. F
la

. 1
97

0)
,

va
ca

te
d 

an
d 

re
m

an
de

d 
on

 o
th

er
gr

ou
nd

s,
 s

ub
 n

om
. A

sk
ew

 v
. H

ar
gr

av
e,

 4
01

U
.S

. 4
76

;
("

.
.

.
in

te
re

st
s 

w
hi

ch
 m

ay
 w

el
l b

e 
de

em
ed

fu
nd

am
en

ta
l

.
."

 4
13

F.
 2

d 
at

 3
28

);
 D

ix
on

 v
. A

la
ba

m
a,

29
4 

F.
2d

 1
50

 (
C

.A
. 5

, 1
96

1)
,

ho
ld

in
g 

du
e 

pr
oc

es
s 

re
qu

ir
es

 n
ot

ic
e 

an
d

op
po

rt
un

ity
 f

or
 h

ea
ri

ng
 p

ri
or

to
 e

xp
ul

si
on

 o
f 

st
ud

en
ts

fr
om

 p
ub

lic
 c

ol
le

ge
. (

"I
t r

eq
ui

re
s 

no
 a

rg
u-

m
en

t t
o 

de
m

on
st

ra
te

 th
at

ed
uc

at
io

n 
is

 v
ita

l a
nd

, i
nd

ee
d,

ba
sk

 to
ci

vi
liz

ed
 s

oc
ie

ty
. W

ith
ou

t s
uf

fi
ci

en
t

ed
uc

at
io

n 
th

e 
pl

ai
nt

if
fs

 w
ou

ld
 n

ot
be

 a
bl

e 
to

 e
ar

n 
an

 a
de

qu
at

e 
liv

el
ih

oo
d,

to
 e

nj
oy

 li
fe

 to
 th

e 
fu

lle
st

, o
r 

to
fu

lf
ill

 a
s 

co
m

pl
et

el
y 

as
 p

os
si

bl
e 

th
e

du
tie

s 
an

d 
re

sp
on

si
bi

lit
ie

s 
of

 g
oo

d
ci

tiz
en

s.
" 

Id
. a

t 1
57

, p
er

 R
iv

es
,
J.

)
14

 C
om

m
en

ta
ri

es
 s

up
po

rt
 o

ur
 p

os
iti

on
th

at
 e

du
ca

tio
n 

sh
ou

ld
 b

e 
co

n-
si

de
re

d 
a 

"f
un

da
m

en
ta

l i
nt

er
es

t."
C

oo
ns

, C
lu

ne
 a

nd
 S

ug
ar

m
an

, E
du

-
ca

tio
na

l O
pp

or
tu

ni
ty

: A
 W

or
ka

bl
e

C
on

st
itu

tio
na

l '
Pe

st
 f

or
 S

ta
te

 F
in

-
an

ci
al

 S
tr

uc
tu

re
s,

 5
7 

C
al

. L
.R

ev
.

30
5,

 3
82

-3
89

 (
19

69
);

 K
ir

p,
T

he

Po
or

, T
he

 S
ch

oo
ls

 a
nd

 E
qu

al
Pr

ot
ec

tio
n,

 3
8 

Il
ar

v.
 E

d.
 R

ev
. 6

35
,

19

pe
rt

in
en

t f
ac

to
rs

, t
he

 c
ou

rt
 c

on
cl

ud
ed

: "
W

e 
ar

e 
co

nv
in

ce
d

th
at

 th
e 

di
st

in
ct

iv
e 

an
d 

pr
ic

el
es

s 
fu

nc
tio

n 
of

 e
du

ca
tio

n 
1n

ou
r 

so
ci

et
y 

w
ar

ra
nt

s,
 in

de
ed

 c
om

pe
ls

, o
ur

 tr
ea

tin
g 

it 
as

 a
`f

un
da

m
en

ta
l i

nt
er

es
t'.

" 
(4

87
 P

.2
d

at
 1

25
8;

 f
oo

tn
ot

e 
om

it-
te

d.
) E
du

ca
tio

n 
is

 p
re

ci
ou

s 
no

t o
nl

y 
in

 it
s 

ow
n 

ri
gh

t, 
bu

t a
ls

o
be

ca
us

e 
it 

pr
ov

id
es

 th
e 

to
ol

s 
ne

ce
ss

ar
y 

fo
r 

ex
er

ci
si

ng
 o

th
er

ri
gh

ts
 w

hi
ch

 th
is

 c
ou

rt
 h

as
 r

ec
og

ni
ze

d
as

 f
un

da
m

en
ta

l
vo

tin
g 

(H
ar

pe
r 

v.
 V

ir
gi

ni
a 

St
at

e 
B

oa
rd

 o
f 

E
le

ct
io

ns
, 3

83
U

.S
. 6

62
) 

; s
pe

ec
h 

(L
ov

el
l v

. C
ity

 o
f 

G
ri

ff
in

, 3
03

 U
.S

. 4
44

,
45

0)
 ; 

as
so

ci
at

io
n 

(N
A

A
C

P 
v.

 A
la

ba
m

a,
 3

57
. U

.S
. 4

49
)

; a
nd

tr
av

el
 (

Sh
ap

ir
o 

v.
 T

ho
m

ps
on

, 3
94

 U
.S

. 6
18

, 6
29

-6
31

).
" 

rE
ld

uc
at

io
n 

un
de

rl
ie

s 
th

e 
w

ho
le

 s
ub

st
an

ce
 o

f 
th

e 
po

lit
i-

ca
l p

ro
ce

ss
 a

nd
 is

 a
nt

ec
ed

en
t t

o 
vo

tin
g 

in
 th

e 
or

de
rs

 o
f 

bo
th

tim
e 

an
d 

ca
us

e.
 A

ll 
po

lit
ic

al
 b

eh
av

io
r 

in
ev

ita
bl

y
m

us
t r

e-
fl

ec
t t

he
 p

re
se

nc
e 

or
 a

bs
en

ce
 a

nd
 th

e 
qu

al
ity

 o
f 

ed
uc

at
io

n.
A

 m
an

's
 u

nd
er

st
an

di
ng

- 
of

 p
ub

lic
 is

su
es

 is
 a

 f
un

ct
io

n 
of

th
os

e 
co

m
m

un
ic

at
io

ns
 w

hi
ch

 a
re

 in
te

lli
gi

bl
e 

to
 h

im
."

15
T

he
 c

ou
rt

s'
 s

ta
te

m
en

ts
ar

e 
no

t m
er

el
y 

rh
et

or
ic

; a
ll 

of
th

e 
ot

he
r 

in
st

itu
tio

ns
 o

f 
go

ve
rn

m
en

t r
ef

le
ct

 s
im

ila
r 

co
nc

er
n

fo
r 

ed
uc

at
io

n.
 T

he
 la

st
 f

ou
r 

pr
es

id
en

ts
 o

f 
th

is
 n

at
io

n 
ha

ve
ex

pr
es

se
d 

ag
re

em
en

t w
ith

 th
e 

co
ur

ts
.'6

 C
on

gr
es

s 
ha

s
en

-
ac

te
d 

'le
gi

sl
at

io
n 

pr
ov

id
in

g 
fu

nd
in

g 
fo

r 
ed

uc
at

io
na

l
pr

o-
gr

am
s.

" 
E

du
ca

tio
n 

is
 m

ad
e 

co
m

pu
ls

or
y 

fo
r 

at
 le

as
t t

en
64

2-
64

5 
(1

96
8)

; M
ic

he
lm

an
, T

he
 S

up
re

m
e 

C
ou

rt
, 1

96
8 

T
er

m
, F

or
e 

-
w

ar
d:

 O
n 

Pr
ot

ec
tin

g 
th

e 
Po

or
 th

ro
ug

h 
th

e 
Fo

ur
te

en
th

 A
m

en
dm

en
t, 

83
Il

ar
v.

 I
,. 

R
ev

. 7
, 2

8,
 4

8 
(1

96
9)

.
15

 C
oo

ns
, C

lu
nc

 a
nd

 S
ug

ar
m

an
, s

up
ra

 n
. 1

4,
 a

t 3
68

.
16

 P
re

si
de

nt
 N

ix
on

: 1
96

9 
U

.S
. C

od
e 

C
on

g.
 a

nd
 A

dm
. N

ew
s 

at
28

30
 (

Pr
oc

la
m

at
io

n 
on

 A
m

er
ic

an
 E

du
ca

tio
n 

W
ee

k;
 S

ep
te

m
be

r 
26

,
19

69
);

 P
re

si
de

nt
 J

oh
ns

on
: 1

96
8 

C
od

e 
at

 4
64

8-
9 

(P
ro

cl
am

at
io

n
on

A
m

er
ic

an
 E

du
ca

tio
n 

W
ee

k;
 A

ug
us

t 2
9,

 1
96

8)
; 1

96
5 

C
od

e
at

 1
44

8-
9 

(M
es

sa
ge

 o
n 

E
du

ca
tio

n 
A

ct
 o

f 
19

65
);

 P
re

si
de

nt
 K

en
ne

dy
: 1

96
3

C
od

e 
at

 1
45

0 
(E

du
ca

tio
n 

M
es

sa
ge

 to
 C

on
gr

es
s;

 J
an

ua
ry

 2
9,

 1
96

3)
;

Pr
es

id
en

t E
is

en
ho

w
er

: 1
95

8 
C

od
e 

at
 5

41
2 

(E
du

ca
tio

n 
M

es
sa

ge
).

17
 S

ee
 e

.g
. E

le
m

en
ta

ry
 a

nd
 S

ec
on

da
ry

 E
du

ca
tio

n 
A

ct
 o

f 
19

65
, 2

0
U

.S
.C

. 2
36

-2
44

, 3
31

, 3
32

, 8
21

-8
27

, 8
41

-8
48

, 8
61

.8
70

, 8
81

-8
85

,
N

at
io

na
l D

ef
en

se
 E

du
ca

tio
n 

A
ct

 o
f 

19
58

, T
itl

e 
20

 U
.S

.C
. a

nd
 J

oh
n-

so
n-

O
'M

al
le

y 
A

ct
, T

itl
e 

25
 U

.S
.C

.



20

ye
ar

s 
by

 N
ew

Y
or

k 
an

d 
al

l
bu

t t
hr

ee
 o

f
th

e 
ot

he
r

st
at

es
.1

8
N

ew
 Y

or
k'

s
C

on
st

itu
tio

n
pr

ov
id

es
 in

A
rt

ic
le

 X
I,

Se
ct

io
n 

1:
T

he
 le

gi
sl

at
ur

e
sh

al
l p

ro
vi

de
fo

r 
th

e
m

ai
nt

en
an

ce
 a

nd
su

pp
or

t o
f

a 
sy

st
em

 o
f 

fr
ee

co
m

m
on

 s
ch

oo
ls

,
w

he
re

in
al

l t
he

 c
hi

ld
re

n
of

 th
is

 s
ta

te
m

ay
 b

e 
ed

uc
at

ed
.

A
nd

, i
n 

fi
sc

al
19

68
, 3

5 
pe

rc
en

t o
f 

N
ew

Y
or

k'
s 

st
at

e
an

d 
lo

ca
l

ta
x 

do
lla

rs
w

er
e 

sp
en

t o
n 

pu
bl

ic
sc

ho
ol

in
g.

19
W

e 
no

te
th

at
 it

 is
no

t
ne

ce
ss

ar
y 

to
 r

ec
og

ni
ze

a 
fe

de
ra

l
co

ns
tit

ut
io

na
l r

ig
ht

to
 a

n 
ed

uc
at

io
n

in
 o

rd
er

to
 c

la
ss

if
y

ed
u-

ca
tio

n 
a

"f
un

da
m

en
ta

l
in

te
re

st
".

 I
n

a 
se

ri
es

 o
f

ca
se

s,
 th

is
co

ur
t h

as
 h

el
d

qu
al

if
ic

at
io

ns
 f

or
vo

tin
g 

in
st

at
e 

el
ec

tio
ns

vi
ol

at
iv

e 
of

th
e 

eq
ua

l
pr

ot
ec

tio
n 

cl
au

se
of

 th
e

Fo
ur

te
en

th
A

m
en

dm
en

t b
y

ap
pl

ic
at

io
n 

of
th

e 
m

or
e

st
ri

ng
en

t s
ta

nd
ar

d
of

 r
ev

ie
w

. H
ar

pe
r 

v.
V

ir
gi

ni
a,

 S
ta

te
B

oa
rd

 o
f

E
le

ct
io

ns
, 3

83
U

.S
. 6

63
, 6

70
; K

ra
m

er
v.

 U
ni

on
. F

re
e

Sc
ho

ol
 D

is
tr

ic
t,

39
5

U
.S

. 6
21

,
62

7,
 6

30
;

C
ip

ri
an

o
v.

 C
:ty

 o
f 

H
ou

m
a,

39
5 

U
.S

. 7
01

,
70

4;
 E

va
ns

v.
 C

om
m

on
,

39
8 

U
.S

. 4
19

,
42

2.
T

he
se

ca
se

s 
re

st
 n

ot
on

 a
 f

ed
er

al
co

ns
tit

ut
io

na
l r

ig
ht

to
vo

te
, b

ut
on

 th
e 

gr
ou

nd
th

at
 "

on
ce

th
e 

fr
an

ch
is

e
is

 g
ra

nt
ed

,
lin

es
m

ay
 n

ot
 b

e
dr

aw
n 

w
hi

ch
ar

e 
in

co
ns

is
te

nt
w

ith
 th

e
E

qu
al

 P
ro

te
ct

io
n

C
la

us
e 

of
th

e 
Fo

ur
te

en
th

A
m

en
dm

en
t."

H
ar

pe
r,

su
pr

a,
 3

83
 U

.S
.

at
 6

65
; s

ee
 a

ls
o 

K
ra

m
er

, su
pr

a,
 3

95
U

.S
. a

t 6
29

.2
0

In
de

ed
, i

n
H

ar
pe

r,
 w

hi
le

no
tin

g 
th

at
"t

he
is

 N
.Y

.
E

du
ca

tio
n 

L
aw

,
§ 

32
05

(1
)(

a)
;

G
ol

ds
te

in
, T

he
Sc

op
e 

an
d

So
ur

ce
s 

of
 S

ch
oo

l
B

oa
rd

 A
ut

ho
ri

ty
to

 R
eg

ul
at

e 
St

ud
en

t
C

on
du

ct
 A

nd
St

at
us

:
N

on
-C

on
st

itu
tio

na
l

A
na

ly
si

s,
 1

17
U

. P
a.

 L
.

R
ev

. 3
73

,
39

3-
4,

n.
 7

4 
(1

96
9)

.
19

 C
al

cu
la

te
d

fr
om

 A
dv

is
or

y
C

om
m

is
si

on
on

 I
nt

er
go

ve
rn

m
en

ta
l

R
e-

la
tio

ns
, S

ta
te

an
d 

L
oc

al
Fi

na
nc

es
, T

ab
le

s
8 

an
d 

12
(1

96
9)

.
20

 C
om

pa
re

G
ri

ff
in

 v
. I

lli
no

is
,

35
1 

U
.S

. 1
2,

18
. (

"I
t i

s
tr

ue
 th

at
 a

St
at

e 
is

 n
ot

re
qu

ir
ed

 b
y 

th
e

Fe
de

ra
l C

on
st

itu
tio

n
to

 p
ro

vi
de

ap
pe

lla
te

co
ur

ts
 o

r 
a 

ri
gh

t
to

 a
pp

el
la

te
re

vi
ew

 a
t a

ll.
Se

e,
 e

.g
.,

M
cK

an
e 

v.
 D

ur
-

st
on

, 1
53

 U
.S

.
68

4,
 6

87
-6

88
.

.
.

. B
ut

 th
at

 is
 n

ot
 to

sa
y 

th
at

 a
St

at
e 

th
at

 d
oe

s
gr

an
t a

pp
el

la
te

re
vi

ew
 c

an
 d

o
so

 in
 a

 w
ay

 th
at

di
s-

cr
im

in
at

es
 a

ga
in

st
so

m
e 

co
nv

ic
te

d
de

fe
nd

an
ts

 o
n

ac
co

un
t o

f 
th

ei
r

po
v-

er
ty

."
);

 a
nd

B
ro

w
n 

I,
su

pr
a,

 3
47

 U
.S

.
at

 4
94

. (
"S

uc
h

an
 o

pp
or

-
tu

n'
ty

 [
of

an
 e

du
ca

tio
n]

w
he

re
 th

e
st

at
e 

ha
s 

un
de

rt
ak

en
to

 p
rd

vi
de

 it
,

is
 a

 r
ig

ht
w

hi
ch

 m
us

t
be

 m
ad

e 
av

ai
la

bl
e

to
 a

ll 
on

 e
qu

al
te

rm
s.

")

21

ri
gh

t t
o

vo
te

 in
fe

de
ra

l e
le

ct
io

ns
 is

co
nf

er
re

d 
by

A
rt

. I
, §

 2
of

 th
e

C
on

st
itu

tio
n,

"
th

e 
C

ou
rt

fo
un

d 
it

un
ne

ce
ss

ar
y 

to
de

ci
de

 w
he

th
er

"t
he

 r
ig

ht
to

 v
ot

e 
in

st
at

e 
el

ec
tio

ns
"

is
 c

on
-

fe
rr

ed
 b

y
th

e 
fe

de
ra

l co
ns

tit
ut

io
n.

H
ar

pe
r,

su
pr

a,
 3

83
 U

.S
.

at
 6

65
. T

he
ch

al
le

ng
ed

st
at

ut
es

w
er

e 
su

bj
ec

t
to

 m
or

e
st

ri
n-

ge
nt

 r
ev

ie
w

in
 th

es
e

ca
se

s 
be

ca
us

e
vo

tin
g

w
as

 v
ie

w
ed

as
"f

un
da

m
en

ta
l"

an
d

"p
re

se
rv

at
iv

e
of

 o
th

er
ba

si
c 

ci
vi

l
an

d
po

lit
ic

al
ri

gh
ts

"
(H

ar
pe

r,
su

pr
a,

 3
83

 U
.S

.
at

 6
67

)
an

d 
at

th
e

"f
ou

nd
at

io
n

of
 o

ur
re

pr
es

en
ta

tiv
e

so
ci

et
y.

"
K

ra
m

er
,

su
pr

a,
 3

95
 U

.S
.

at
 6

26
.z

A
s 

w
e 

ha
ve

sh
ow

n,
ed

uc
at

io
n 

is
in

th
e

sa
m

e 
po

si
tio

n.

b)
W

ea
lth

 is
a 

"s
us

pe
ct

"
cl

as
si

fy
in

g
fa

ct
or

O
ur

 c
on

te
nt

io
n

th
at

 th
e

st
at

ut
or

y
sc

he
m

e 
m

us
t

be
 ju

dg
ed

by
 th

e
co

m
pe

lli
ng

in
te

re
st

st
an

da
rd

 is
bu

ttr
es

se
d

by
 th

e 
fa

ct
th

at
 th

e
ad

m
itt

ed
 im

pa
ct

of
 th

e
st

at
ut

or
y 

sc
he

m
e

is
 to

 c
la

s-
si

fy
 s

tu
de

nt
s

ba
se

d
up

on
 th

e
af

fl
ue

nc
e 

of
th

ei
r 

fa
m

ili
es

.
"L

in
es

 d
ra

w
n

on
 th

e 
ba

si
s

of
 w

ea
lth

or
 p

ro
pe

rt
y,

lik
e 

th
os

e
of

ra
ce

.
.

. a
re

 tr
ad

iti
on

al
ly

di
sf

av
or

ed
."

H
ar

pe
r

v.
 V

ir
-

gi
ni

a 
St

at
e

B
oa

rd
 o

f E
le

ct
io

n
C

om
m

is
si

on
er

s,
38

3 
U

.S
.

66
3,

66
8.

 2
2 

W
hi

le
re

je
ct

in
g

pl
ai

nt
if

f's
cl

ai
m

s,
 th

e
co

ur
t b

el
ow

ag
re

ed
 w

ith
pl

ai
nt

if
fs

' a
lle

ga
tio

n
th

at
 th

e
st

at
ut

or
y

sc
he

m
e

w
ou

ld
op

er
at

e 
to

st
ig

m
at

iz
e

po
or

 c
hi

ld
re

n
(s

ee
 S

ta
te

m
en

t
su

pr
a 

at
 7

),
si

m
ila

rl
y 

to
se

gr
eg

at
io

n
ba

se
d

up
on

 r
ac

e

21
 T

he
co

ur
t q

uo
te

d
fr

om
 r

ic
k

W
o 

v.
H

op
ki

ns
, 1

18
U

.S
. 3

56
37

0
an

d 
R

ey
no

ld
s

v.
 S

im
s,

 3
77

,
U

.S
. 5

23
,

56
1-

62
, r

es
pe

ct
iv

el
y.

22
 S

ee
 a

ls
o

G
ri

ff
in

 v
.

Il
lin

oi
s,

 3
51

U
.S

. 1
2;

B
ur

ns
 v

. O
hi

o,
36

0
U

.S
. 2

52
;

D
ou

gl
as

 v
.

C
al

if
or

ni
a,

 3
72

U
.S

. 3
53

;
W

ill
ia

m
s

v.
 I

lli
no

is
,

39
9 

U
.S

.
23

5;
 M

cD
on

al
d

v.
 B

oa
rd

 o
f

E
le

ct
io

n
C

om
m

is
si

on
er

s,
39

4
U

.S
. 8

02
,

80
7.

 (
"[

A
]

ca
re

fu
l

ex
am

in
at

io
n

on
 o

ur
 p

ar
t i

s
es

pe
ci

al
ly

w
ar

ra
nt

ed
 w

he
re

lin
es

 a
re

dr
aw

n
on

 th
e 

ba
si

s 
of

w
ea

lth
or

 r
ac

e,
 H

ar
-

pe
r 

v.
 V

ir
gi

ni
a

B
oa

rd
 o

f
E

le
ct

io
ns

,
su

pr
a,

 tw
o 

fa
ct

or
s

w
hi

ch
 w

ou
ld

in
de

pe
nd

en
tly

re
nd

er
 a

cl
as

si
fi

ca
tio

n
hi

gh
ly

su
sp

ec
t a

nd
 th

er
eb

y
de

-
m

an
d 

a
m

or
e 

ex
ac

tin
g

ju
di

ci
al

 s
cr

ut
in

y.
D

ou
gl

as
v.

 C
al

if
or

ni
a,

37
2

U
.S

. 3
53

.
.

; M
cL

au
gh

lin
v.

 F
lo

ri
da

,
37

9 
U

.S
.

18
4

.
.

."
) 

(d
ic

-
tu

m
).



22

in
 th

e 
du

al
 s

ys
te

m
. S

ee
 B

ro
w

n 
I,

 s
up

ra
, 3

47
U

.S
. a

t 4
94

.2
3

W
e 

no
te

 a
ls

o 
th

at
 p

oo
r 

ch
ild

re
n,

 p
un

is
he

d
he

re
 f

or
 r

ea
-

so
ns

 w
ho

lly
 b

ey
on

d 
th

ei
r 

ow
n

co
nt

ro
l, 

"a
re

 a
 p

ri
m

e 
ex

-
am

pl
e 

of
 a

 'd
is

cr
et

e 
an

d 
in

su
la

r' 
m

in
or

ity
 .

.
.

fo
r 

w
ho

m
.

.
.

he
ig

ht
en

ed
 ju

di
ci

al
 s

ol
ic

itu
de

 is
 a

pp
ro

pr
ia

te
."

G
ra

-
ha

m
, v

. R
ic

ha
rd

so
n,

 9
1 

S.
 C

t. 
18

48
, 1

85
2 

(q
uo

tin
g

U
ni

te
d

St
at

es
 v

. C
ar

ol
en

e 
Pr

od
uc

ts
 C

o.
, 3

04
 U

.S
. 1

44
,

15
2-

15
3,

 n
.

4)
. In

 e
as

es
 w

hi
ch

 w
e 

ha
ve

 c
ite

d,
 lo

w
er

 f
ed

er
al

 c
ou

rt
s

an
d

th
e 

C
al

if
or

ni
a 

Su
pr

em
e 

C
ou

rt
 h

av
e 

co
nc

lu
de

d
th

at
 th

e
m

or
e 

ri
go

ro
us

 s
ta

nd
ar

d
of

 r
ev

ie
w

 is
 p

ar
tic

ul
ar

ly
 a

pp
ro

-
pr

ia
te

 w
he

n 
a 

ca
se

 in
vo

lv
es

 b
ot

h 
th

e 
in

te
re

st
in

 e
du

ca
tio

n,
an

d 
w

ea
lth

 c
la

ss
if

ic
at

io
ns

. V
an

 D
us

ar
tz

 v
.

H
at

fi
el

d,
 C

.A
.

N
o.

 3
-7

1 
C

iv
. 2

43
 (

D
. M

in
n.

, O
ct

ob
er

 1
2,

 1
97

1)
M

em
. O

p.
at

 (
, R

) 
; H

ar
gr

av
e 

v.
 M

ck
in

ne
y,

 s
up

ra
 a

t
41

3 
F.

2d
 2

28
;

Se
rr

an
o 

v.
 P

r'e
st

, 4
87

 P
.2

d 
12

41
, 1

25
0-

12
59

(S
. (

't.
 C

al
.,

19
71

).
 S

ee
 a

ls
o 

H
ob

so
n 

v.
 H

an
se

n,
 2

69
 F

.
St

ip
p.

 4
01

, 5
13

(
19

67
),

 a
ff

ir
m

ed
, s

ub
 n

om
. S

m
ac

k 
v.

 H
ob

so
n,

40
8

F.
2d

 1
75

 (
D

.C
. C

ir
., 

19
69

).
24

23
 I

n 
hi

s 
di

ss
en

tin
g 

op
in

io
n,

 C
ir

cu
it 

Ju
dg

e 
K

au
fm

an
st

at
ed

: "
In

sh
or

t, 
th

e 
le

gi
sl

at
iv

e 
sc

he
m

e 
he

re
 c

re
at

es
 tw

o 
cl

as
se

s
of

 c
hi

ld
re

n,
 n

ot
ph

ys
ic

al
ly

 s
ep

ar
at

e 
ye

t u
ne

qu
al

th
e 

po
or

 s
uf

fe
r 

w
hi

le
 th

e 
ri

ch
 r

e-
ce

iv
e 

th
e 

fu
ll 

be
ne

fi
ts

 o
f 

th
e 

st
at

e'
s 

ed
uc

at
io

na
l p

ro
gr

am
.

B
ut

 'M
in

es
dr

aw
n 

on
 th

e 
ba

si
s 

of
 w

ea
lth

 o
r 

pr
op

er
ty

, l
ik

e
th

os
e 

of
 r

ac
e 

.
.

.
.

,

ar
e 

tr
ad

iti
on

al
ly

 d
is

fa
vo

re
d.

'
H

ar
pe

r 
v.

 V
ir

gi
ni

a 
B

oa
rd

 o
f 

E
le

ct
io

ns
,

38
3 

U
.S

. 6
63

, 6
68

 (
19

66
).

" 
(S

lip
 O

p.
 a

t 4
67

0.
)

2t
O

ur
 c

on
te

nt
io

n 
th

at
, o

n 
th

e 
fa

ct
s 

of
 th

is
 c

as
e,

 w
ea

lth
is

 a
 "

su
s-

pe
ct

" 
cl

as
si

fy
in

g 
fa

ct
or

 is
 c

on
si

st
en

t w
ith

 J
am

es
 v

.
V

al
tie

rr
a,

 4
02

U
.S

. 1
37

. T
he

 lo
w

er
 c

ou
rt

 in
 V

al
tie

rr
a

he
ld

 th
at

 A
rt

ic
le

 X
X

X
IV

 o
f

th
e 

C
al

if
or

ni
a 

C
on

st
itu

tio
n 

vi
ol

at
ed

 th
e 

eq
ua

l
pr

ot
ec

tio
n 

cl
au

se
 o

f
th

e 
Fo

ur
te

en
th

 A
m

en
dm

en
t, 

fo
cu

si
ng

 o
n 

th
e

fa
ct

 th
at

 o
n 

its
 f

ac
e 

A
r-

tic
le

 X
X

X
IV

 "
ap

pl
ie

[d
] 

on
ly

 to
 `

lo
w

 in
co

m
e 

pe
rs

on
s'

 .
.

.
."

 (
31

3 
F.

Su
pp

. a
t 4

.)
 I

n 
re

ve
rs

in
g 

th
is

 C
ou

rt
 v

ie
w

ed
pl

ai
nt

if
fs

' c
ha

lle
ng

e 
as

di
re

ct
ed

 to
 th

e 
fa

ce
 o

f 
th

e 
pr

ov
is

io
n:

 "
[A

]p
pe

lle
es

co
nt

en
d 

th
at

 A
r-

tic
le

 X
X

X
IV

 d
en

ie
s 

th
em

 e
qu

al
 p

ro
te

ct
io

n
be

ca
us

e 
it 

de
m

an
ds

 a
m

an
da

to
ry

 r
ef

er
en

du
m

 w
hi

le
 m

an
y 

ot
he

r 
re

fe
re

nd
um

s
on

ly
 ta

ke
 p

la
ce

up
on

 c
iti

ze
n 

in
iti

at
iv

e.
" 

(4
02

U
.S

. a
t 1

41
-1

42
.)

In
 c

on
tr

as
t, 

th
e 

ad
m

itt
ed

 im
pa

ct
 o

f 
th

e 
st

at
ut

or
y

sc
he

m
e 

he
re

 is
to

 a
pp

or
tio

n 
ed

uc
at

io
na

l o
pp

or
tu

ni
ty

al
on

g 
lin

es
 o

f 
w

ea
lth

. V
al

tie
rr

a

23

3.
T

he
 D

ec
is

io
n 

B
el

ow
 C

on
fl

ic
ts

 w
ith

th
is

 C
ou

rt
's

R
ul

in
gs

 o
n 

th
e 

Sc
op

e 
of

 th
e 

Fo
ur

te
en

th
 A

m
en

d-
m

en
t i

n 
G

ri
ff

in
 v

. I
lli

no
is

, 3
51

 U
.S

. 1
2,

D
ou

gl
as

v.
 C

al
if

 o
rn

;a
. 3

72
 U

.S
. 3

53
an

d 
Su

bs
eq

ue
nt

 C
as

es

a)
T

he
 F

ou
rt

ee
nt

h 
A

m
en

dm
en

t p
ri

nc
ip

le
s 

es
-

ta
bl

is
he

d 
in

 G
ri

ff
in

-D
ou

gl
as

 a
nd

 s
ub

se
qu

en
t

ca
se

s

In
 G

ri
ff

in
 v

. I
lli

no
is

, 3
51

 U
.S

. 1
2,

 th
is

 C
ou

rt
he

ld
 th

at
 th

e
Il

lin
oi

s 
sy

st
em

 o
f 

cr
im

in
al

, a
pp

el
la

te
 r

ev
ie

w
,

ch
al

le
ng

ed
by

 in
di

ge
nt

 d
ef

en
da

nt
s 

be
ca

us
e 

of
 it

s
fa

ilu
re

 to
 p

ro
vi

de
fo

r 
fr

ee
 tr

ia
l t

ra
ns

cr
ip

ts
 in

 th
e 

ci
rc

um
st

an
ce

s
of

 th
ei

r 
ca

se
,

vi
ol

at
ed

 th
e 

Fo
ur

te
en

th
 A

m
en

dm
en

t b
y 

de
ny

in
g

th
em

 th
e

"a
de

pt
:d

e 
ap

pe
lla

te
 r

ev
ie

w
 a

cc
or

de
d 

to
 a

ll
[w

ith
) 

m
on

ey
en

ou
gh

 to
 p

ay
 th

e 
co

st
s 

in
 a

dv
an

ce
."

G
ri

ff
in

, s
up

ra
, 3

51
U

.S
. a

t 1
8.

 T
he

 s
ta

te
 "

co
nc

ed
e[

d]
 th

at
.

.
pe

tit
io

ne
rs

ne
ed

ed
 a

 tr
an

sc
ri

pt
 in

 o
rd

er
 to

 g
et

 a
de

qu
at

e
ap

pe
lla

te
re

vi
ew

 o
f 

th
ei

r 
al

le
ge

d 
tr

ia
l e

rr
or

s.
"

G
ri

ff
in

, s
up

ra
, 3

51
U

.S
. a

t 1
6.

T
hi

s 
C

ou
rt

 d
ec

id
ed

 G
ri

ff
in

 o
n 

th
e 

pr
em

is
e 

th
at

Il
lin

oi
s

w
as

 n
ot

 r
eq

ui
re

d 
by

th
e 

Fe
de

ra
l C

on
st

itu
tio

n 
to

 a
ff

or
d

an
y 

ap
pe

lla
te

 r
ev

ie
w

.
"B

ut
 th

at
 is

 n
ot

 to
 s

ay
 th

at
 a

 s
ta

te
th

at
 d

oe
s 

gr
an

t a
pp

el
la

te
 r

ev
ie

w
 c

an
do

 s
o 

in
 a

 m
an

ne
r

th
at

. d
is

cr
im

in
at

es
 a

ga
in

st
 s

om
e 

co
nv

ic
te

d
de

fe
nd

an
ts

 o
n

ac
co

un
t o

f 
th

ei
r 

po
ve

rt
y.

" 
G

ri
ff

in
, s

up
ra

,
35

1 
U

.S
. a

t 1
8.

25
Fi

na
lly

, e
m

ph
as

iz
in

g 
its

 a
nt

ip
at

hy
 to

w
ea

lth
 c

la
ss

if
ic

at
io

ns
,

m
ay

 s
ug

ge
st

 th
at

 f
ac

ia
l

ra
ci

al
 c

la
ss

if
ic

at
io

ns
 a

re
 m

or
e 

ca
re

fu
lly

 s
cr

u-
tin

iz
ed

 th
an

 th
os

e 
ba

se
d 

up
on

 w
ea

lth
, b

ut
co

ns
tr

ui
ng

 V
al

tie
rr

a 
to

fo
re

cl
os

e 
ou

r 
ar

gu
m

en
t o

n 
w

ea
lth

 c
la

ss
if

ic
at

io
n

re
qu

ir
es

 a
cc

ep
ta

nc
e

of
 th

e 
pr

op
os

iti
on

 th
at

 th
is

 C
ou

rt
 li

m
ite

d,
su

b 
si

le
nt

io
, m

or
e 

th
an

 1
5

de
ci

si
on

s 
ho

ld
in

g 
pr

ac
tic

es
 h

av
in

g 
an

 im
pa

ct
al

on
g 

lin
es

 o
f 

w
ea

lth
 v

io
-

la
tiv

e 
of

 th
e 

Fo
ur

te
en

th
 A

m
en

dm
en

t. 
(S

ee
 c

as
es

ci
te

d 
su

pr
a 

at
 2

1,
n.

 2
2,

 a
nd

 in
fr

a 
at

 2
3-

25
,

29
.)

23
 I

t
is

cl
ea

r,
 th

er
ef

or
e,

 th
at

 th
e 

de
ci

si
on

 b
el

ow
 c

an
no

t
be

 s
up

-
po

rt
ed

 b
y 

an
y 

ri
gh

t-
pr

iv
ile

ge
 r

at
io

na
le

. S
ee

 a
ls

o
G

ra
ha

m
 v

. R
ic

ha
rd

-
so

n,
 9

1 
S.

C
t. 

18
48

, 1
85

2.



24

th
e 

C
ou

rt
 s

ta
te

d:
 "

T
he

re
ca

n 
be

 n
o 

eq
ua

l j
us

tic
e 

w
he

re
th

e 
ki

nd
 o

f 
tr

ia
l a

 m
an

 g
et

s 
de

pe
nd

s
on

 th
e 

am
ou

nt
 o

f
m

on
ey

 h
e 

ha
s.

" 
G

ri
ff

in
, s

up
ra

, 3
51

 U
.S

. a
t 1

9.
G

ri
ff

in
 h

as
 h

ad
 a

 s
te

ad
y 

gr
ow

th
. F

or
 e

xa
m

pl
e,

 in
 D

ou
-

gl
as

 v
. C

al
if

or
ni

a,
 3

72
 U

.S
. 3

53
, i

nd
ig

en
t

cr
im

in
al

 d
ef

en
-

da
nt

s 
ch

al
le

ng
ed

 a
n 

ap
pe

lla
te

 c
ou

rt
's

 f
ai

lu
re

 to
 a

pp
oi

nt
co

un
se

l t
o 

pr
es

en
t t

he
ir

 a
pp

ea
ls

. T
he

 c
ou

rt
 r

el
ie

d
up

on
 a

ru
le

 r
eq

ui
ri

ng
 s

uc
h 

ap
po

in
tm

en
t o

nl
y 

if
 it

de
te

rm
in

ed
,

af
te

r 
ex

am
in

in
g 

th
e 

re
co

rd
, t

ha
t c

ou
ns

el
 w

ou
ld

be
 h

el
pf

ul
to

 th
e 

de
fe

nd
an

t o
r 

th
e 

co
ur

t. 
T

hi
s 

C
ou

rt
, v

ie
w

in
g

th
e

pr
oc

ed
ur

e 
as

 o
ne

 in
 w

hi
ch

 "
th

e 
ri

ch
m

an
 c

an
 r

eq
ui

re
 th

e
co

ur
t t

o 
lis

te
n 

to
 a

rg
um

en
t o

f 
co

un
se

l b
ef

or
e 

de
ci

di
ng

on
I"

 th
e 

m
er

its
, b

ut
a 

po
or

 m
an

 c
an

no
t"

, h
el

d 
th

at
 "

an
 u

nc
on

-
st

itu
tio

na
l l

in
e 

[h
ad

] 
be

en
 d

ra
w

n 
be

tw
ee

n 
ri

ch
 a

nd
po

or
.'_

'
D

ou
gl

as
, s

up
ra

, 3
72

 U
.S

. a
t 3

57
.

In
 s

ix
 c

as
es

 in
 a

dd
iti

on
 to

 G
ri

ff
in

 a
nd

 D
ou

gl
as

, t
hi

s 
C

ou
rt

ha
s 

he
ld

 v
io

la
tiv

e 
of

 th
e 

Fo
ur

te
en

th
A

m
en

dm
en

t p
ro

ce
-

du
re

s 
no

m
in

al
ly

 a
va

ila
bl

e 
to

 a
ll 

cr
im

in
al

 d
ef

en
da

nt
s

or
ac

cu
se

d 
pe

rs
on

s,
 b

ut
 a

ct
ua

lly
 a

va
ila

bl
e 

in
a 

le
ss

 a
de

qu
at

e
fo

rm
 to

 in
di

ge
nt

s 
be

ca
us

e 
of

 th
ei

r 
po

ve
rt

y.
" 

Fi
na

lly
,

in
fo

ur
 c

as
es

, t
he

 G
ri

ff
in

 p
ri

nc
ip

le
 h

as
 b

ee
n 

ap
pl

ie
d 

in
in

-
st

an
ce

s 
w

he
re

 s
om

e 
re

qu
ir

em
en

t i
m

po
se

d 
by

 th
e 

St
at

e
m

ad
e 

en
tir

el
y 

un
av

ai
la

bl
e 

to
 th

e 
in

di
ge

nt
 d

ef
en

da
nt

a
re

m
ed

y 
fu

lly
 o

pe
n 

to
 m

or
e 

af
fl

ue
nt

pe
rs

on
s.

 F
or

 e
xa

m
pl

e,
in

 B
ur

ns
 v

. O
hi

o,
 3

60
 U

.S
. 2

52
, p

ay
m

en
t o

f
a 

$2
0 

fe
e 

w
as

re
qu

ir
ed

 to
 in

vo
ke

 th
e 

cr
im

in
al

, a
pp

el
la

te
 ju

ri
sd

ic
tio

n 
of

28
 E

sk
ri

dg
e 

v.
 W

as
hi

ng
to

n 
St

at
e 

B
d.

, 3
57

 U
.S

. 2
14

 (
fr

ee
 tr

an
-

sc
ri

pt
 f

or
 a

pp
ea

l o
nl

y 
if

tr
ia

l j
ud

ge
 c

on
cl

ud
es

 ju
st

ic
e 

pr
om

ot
ed

);
Sw

en
so

n 
v.

 B
os

le
r,

 3
86

 U
.S

. 2
58

 (
no

 p
ro

vi
si

on
 f

or
 c

ou
ns

el
 to

 b
ri

ef
ap

pe
al

 o
f 

co
nv

ic
te

d 
in

di
ge

nt
);

 D
ra

pe
r 

v.
 S

ta
te

 o
f 

W
as

hi
ng

to
n,

 3
72

U
.S

. 4
87

 (
fr

ee
 tr

an
sc

ri
pt

 f
or

 a
pp

ea
l o

nl
y 

if
 tr

ia
l j

ud
ge

 m
ak

es
 c

er
ta

in
fi

nd
in

gs
);

 L
on

g 
v.

 D
is

tr
ic

t C
ou

rt
, 3

85
 U

.S
. 1

92
 (

no
 p

ro
vi

si
on

 f
or

fr
ee

 tr
an

sc
ri

pt
 f

or
 in

di
ge

nt
's

 a
pp

ea
l f

ro
m

 d
en

ia
l o

f 
ha

be
as

co
rp

us
pe

tit
io

n)
; G

ar
dn

er
 v

. C
al

if
or

ni
a,

 3
93

 U
.S

. 3
67

 (
no

 p
ro

vi
si

on
 f

or
 f

re
e

tr
an

sc
ri

pt
 o

f 
he

ar
in

g 
de

ny
in

g 
ha

be
as

 c
or

pu
s 

pe
tit

io
n,

 w
he

re
a 

de
 n

av
a

he
ar

in
g 

on
 p

et
iti

on
 in

 a
pp

el
la

te
 c

ou
rt

);
 R

ob
er

ts
v.

 L
aV

al
le

e,
 3

89
U

.S
. 4

0 
(n

o 
pr

ov
is

io
n 

fo
r 

fr
ee

 tr
an

sc
ri

pt
 f

or
 in

di
ge

nt
ac

cu
se

d 
of

te
st

im
on

y 
of

 w
itn

es
se

s 
at

 p
re

lim
in

ar
y 

he
ar

in
g)

.

25

th
e 

O
hi

o 
Su

pr
em

e 
C

ou
rt

.
Si

nc
e 

th
e 

re
m

ed
y

w
as

 f
ul

ly
av

ai
la

bl
e 

to
 m

or
e 

af
fl

ue
nt

pe
rs

on
s,

 th
e 

C
ou

rt
 h

el
d 

th
at

 th
e

fe
e 

re
qu

ir
em

en
t

w
as

 v
io

la
tiv

e 
of

 th
e 

Fo
ur

te
en

th
 A

m
en

d-
m

en
t a

s 
co

ns
tr

ue
d 

in
 G

ri
ff

in
??

D
ur

in
g 

th
e 

pa
st

 tw
o

te
rm

s,
 th

is
 C

ou
rt

 h
as

 a
ga

in
de

m
on

-
st

ra
te

d 
its

 a
nt

ip
at

hy
 to

 w
ea

lth
cl

 "
ss

if
ic

at
io

n.
 I

n 
tw

o
ca

se
s

" 
[a

]p
pl

yi
ng

 th
e 

te
ac

hi
ng

of
 th

e 
tir

if
fi

n 
ca

se
",

 th
e 

C
ou

rt
ha

s 
he

ld
 "

th
at

an
 in

di
ge

nt
 c

ri
m

in
al

 d
ef

en
da

nt
m

ay
 n

ot
 b

e
im

pr
is

on
ed

 in
 d

ef
au

lt
of

 p
ay

m
en

t o
f

a 
fi

ne
 b

ey
on

d 
th

e
m

ax
im

um
 a

ut
ho

ri
ze

d 
by

 th
e

st
at

ut
e 

re
gu

la
tin

g 
th

e 
su

b-
st

an
tiv

e 
of

fe
ns

e.
" 

W
ill

ia
m

s
v.

 I
lli

no
is

, 3
99

 U
.S

. 2
40

, 2
41

;
se

e 
al

so
 T

at
e 

v.
 S

ho
rt

, 9
1 

S.
 C

t. 
66

8.

b)
T

he
 C

ou
rt

 o
f 

A
pp

ea
ls

 e
rr

on
eo

us
ly

co
ns

tr
ue

d
G

ri
ff

in
-D

ou
gl

as
 a

nd
 th

ei
r

pr
og

en
y

T
he

re
 is

 a
 s

tr
ik

in
g 

pa
ra

lle
l

be
tw

ee
n 

th
e 

pi
vo

ta
l f

ac
ts

 in
G

ri
ff

in
-D

ou
gl

as
 a

nd
 th

is
ca

se
. (

1)
 P

la
in

tif
fs

 h
av

e 
a 

ri
gh

t
un

de
r 

st
at

e 
la

w
 to

 a
tte

nd
 p

ub
lic

sc
ho

ol
, a

s 
pe

tit
io

ne
rs

 in
G

ri
ff

in
-D

ou
gl

as
 h

ad
a 

ri
gh

t u
nd

er
 s

ta
te

 la
w

 to
 a

pp
ea

l t
he

ir
co

nv
ic

tio
ns

. (
2)

 H
er

e,
as

 in
 G

ri
ff

in
-D

ou
gl

as
, s

om
et

hi
ng

,
un

av
ai

la
bl

e 
to

 in
di

ge
nt

s,
" 

is
an

 e
ss

en
tia

l t
oo

l f
or

 e
nj

oy
-

27
Se

e 
al

so
 S

m
ith

v.
 B

en
ne

tt,
 3

65
 U

.S
. 7

08
 (

$4
 f

ili
ng

 f
ee

 f
or

ap
pe

lla
te

 r
ev

ie
w

 o
f 

de
ni

al
 o

f 
ha

be
as

co
rp

us
 p

et
iti

on
);

 L
an

e 
v.

 B
ra

w
n,

37
2 

U
.S

. 4
77

 (
fi

lin
g 

of
 tr

an
sc

ri
pt

av
ai

la
bl

e 
to

 in
di

ge
nt

 o
nl

y 
on

re
qu

es
t o

f 
pu

bl
ic

 d
ef

en
de

r
ne

ce
ss

ar
y 

fo
r 

ap
pe

lla
te

 ju
ri

sd
ic

tio
n 

to
 r

e-
vi

ew
 d

en
ia

l o
f 

co
ra

m
 n

ob
is

 p
et

iti
on

);
 W

ill
ia

m
s

v.
 O

kl
ah

om
a 

C
ity

, 3
95

U
PS

. 4
58

 (
fi

lin
g 

of
 "

ca
se

 m
ad

e"
 in

 a
pp

el
la

te
co

ur
t n

ec
es

sa
ry

 to
 in

vo
ke

ju
ri

sd
ic

tio
n 

to
 r

ev
ie

w
 c

ri
m

in
al

 c
on

vi
ct

io
n)

.
28

 I
t i

s 
tr

ue
 th

at
 th

e 
C

ou
rt

 o
f

A
pp

ea
ls

 s
ug

ge
st

ed
 th

at
 th

e 
"f

ix
ed

al
lo

w
an

ce
" 

pl
ai

nt
if

fs
 r

ec
ei

ve
d 

un
de

r 
N

ew
Y

or
k'

s 
W

el
fa

re
 la

w
 "

w
as

in
te

nd
ed

 to
 c

ov
er

 th
is

 a
s 

w
el

l
as

 o
th

er
 c

on
tin

ge
nt

 n
ee

ds
."

 (
Sl

ip
 O

p.
46

49
, n

. 3
.)

 O
f 

co
ur

se
 th

e 
su

gg
es

te
d

in
te

nt
 o

f 
th

e 
la

w
 is

 ir
re

le
va

nt
;

w
he

th
er

 o
r 

no
t t

he
 p

ar
en

ts
w

er
e 

ab
le

 to
 p

ay
 th

e 
fe

e 
is

 a
 q

ue
st

io
n 

of
fa

ct
. Si
nc

e 
th

is
 c

as
e 

w
as

 d
ec

id
ed

on
 a

 m
ot

io
n 

to
 d

is
m

is
s,

 p
la

in
tif

fs
' a

ff
i-

da
vi

ts
 a

nd
 a

lle
ga

tio
ns

 o
f 

th
ei

r 
in

ab
ili

ty
to

 p
ay

 th
e 

fe
es

 m
us

t b
e 

ta
ke

n
as

 tr
ue

. S
ee

 e
.g

. C
oo

pe
r 

v.
 P

at
e,

 3
78

 U
.S

. 5
46

; G
ar

dn
er

v.
 T

oi
le

t
G

oo
ds

 A
ss

oc
ia

tio
n,

. 3
87

 U
.S

. 1
67

, 1
72

.



26

m
ee

t o
f 

th
e 

ri
gh

t. 
(3

) 
W

ith
ou

t b
oo

ks
, s

im
ila

r
to

 a
n 

in
-

di
ge

nt
 w

ith
ou

t a
 tr

an
sc

ri
pt

 o
r 

an
 a

tto
rn

ey
,

a 
st

ud
en

t f
ro

m
an

 in
di

ge
nt

 f
am

ily
 is

 d
en

ie
d 

th
e 

fu
ll 

be
ne

fi
t o

f 
th

e 
ri

gh
t

"a
cc

or
de

d 
to

 a
ll 

[w
ith

] 
m

on
ey

 e
no

ug
h 

to
pa

y 
th

e 
co

st
s 

in
ad

va
nc

e.
" 

G
ri

ff
in

 v
. I

lli
no

is
, 3

51
 U

.S
. 1

2,
 1

8.
T

he
 e

qu
al

 p
ro

te
ct

io
n 

cl
au

se
 is

as
 c

le
ar

ly
 v

io
la

te
d 

w
he

n
th

e 
qu

al
ity

 o
f 

ed
uc

at
io

n 
a 

ch
ild

 r
ec

ei
ve

s 
de

pe
nd

s
up

on
 th

e
af

fl
ue

nc
e 

of
 h

is
 p

ar
en

ts
,

as
 w

he
re

 "
th

e 
ki

nd
 o

f 
tr

ia
l a

 m
an

ge
ts

 d
ep

en
ds

 o
n 

th
e 

am
ou

nt
 o

f 
m

on
ey

 h
e 

ha
s.

" 
G

ri
ff

in
,

su
pr

a,
 3

51
 U

.S
. a

t 1
9.

 I
nd

ee
d,

 in
 th

is
 c

as
e,

 u
nl

ik
e 

G
ri

ff
in

,
ch

ild
re

n 
ar

e 
pu

ni
sh

ed
 f

or
 "

no
 a

ct
io

n,
 c

on
du

ct
or

 d
em

ea
no

r
of

 th
ei

rs
" 

(L
ev

y 
v.

 L
ou

is
ia

na
, 3

91
 U

.S
. 6

8,
 7

1)
,

bu
t i

ns
te

ad
be

ca
us

e 
of

 th
ei

r 
fa

m
ili

es
' i

nd
ig

en
cy

 w
ho

lly
 b

ey
on

d 
th

ei
r

ow
n 

co
nt

ro
l.

D
es

pi
te

 th
e 

ob
vi

ou
s 

pa
ra

lle
ls

 b
et

w
ee

n 
G

ri
ff

in
-D

ou
gl

as
,

th
ei

r 
pr

og
en

y,
 a

nd
 th

is
ca

se
, t

he
 lo

w
er

 c
ou

rt
s 

re
je

ct
ed

pl
ai

nt
if

fs
' p

ov
er

y 
cl

ai
m

. (
T

he
 D

is
tr

ic
t C

ou
rt

 d
id

 n
ot

ev
en

m
en

tio
n 

th
e 

cl
ai

m
.)

 W
e 

su
bm

it 
th

at
 th

e 
co

ur
t b

el
ow

 d
e-

ci
de

d 
th

e 
Fo

ur
te

en
th

 A
m

en
dm

en
t i

ss
ue

s 
"i

n
a 

w
ay

 in
co

nf
lic

t w
ith

 a
pp

lic
ab

le
 d

ec
is

io
ns

 o
f 

th
is

 c
ou

rt
;

.
.

."
 (

Su
-

pr
em

e 
C

ou
rt

 R
ul

e 
19

 (
1)

(b
).

)
T

he
 C

ou
rt

 o
f 

A
pp

ea
ls

 r
ej

ec
te

d 
th

e 
po

ve
rt

y 
co

nt
en

tio
ns

be
ca

us
e 

" 
[t

]h
e 

re
as

on
in

g 
of

 [
th

e]
ca

se
s 

[r
el

ie
d 

up
on

 b
y

pl
ai

nt
if

fs
] 

" 
is

 th
at

 th
e 

St
at

e 
is

 r
eq

ui
re

d 
to

 p
ro

vi
de

 th
es

e
se

rv
ic

es
 a

nd
 a

cc
es

s 
be

ca
us

e 
to

 d
o 

ot
he

rw
is

e 
w

ou
ld

 b
e 

to
de

pr
iv

e 
in

di
ge

nt
s 

of
 d

ue
 p

ro
ce

ss
. O

bv
io

us
ly

, t
ho

ug
h,

 d
ue

pr
oc

es
s 

is
 n

ot
 in

vo
lv

ed
 h

er
e.

" 
(S

lip
 O

p.
 a

t 4
66

1.
) 

T
he

 c
ou

rt
al

so
 a

rg
ue

d 
th

at
 "

su
ch

 m
on

ey
 a

s 
th

e 
Sc

ho
ol

 B
oa

rd
 h

as
to

 s
pe

nd
 is

 b
ei

ng
 s

pe
nt

 in
 s

uc
h 

a 
w

ay
 a

s 
to

 b
en

ef
it 

al
l

st
ud

en
ts

 (
i.e

. o
n 

te
ac

he
rs

' s
al

ar
ie

s,
 b

ui
ld

in
g 

m
ai

nt
en

an
ce

an
d 

th
e 

lik
e)

. (
fo

ot
no

te
 o

m
itt

ed
.)

" 
(S

lip
 O

p.
 a

t 4
66

2.
)

Fi
na

lly
, w

hi
le

 a
ck

no
w

le
dg

in
g 

th
at

 s
tu

de
nt

s 
w

ho
se

 f
ai

ni
lie

s

29
 T

he
 c

ou
rt

 c
ite

d:
 B

od
di

e 
v.

 C
on

ne
ct

ic
ut

, 9
1 

S.
C

t. 
78

0;
 G

ri
ff

in
 v

.
Il

lin
oi

s,
 3

51
 U

.S
. 1

2;
 B

ur
ns

 v
. O

hi
o,

 3
60

 U
.S

. 2
52

; S
m

ith
v.

 B
en

-
ne

tt,
 3

65
 U

.S
. 7

08
; G

id
eo

n 
v.

 W
ai

nw
ri

gh
t, 

37
2 

U
.S

. 3
35

.

27

co
ul

d 
af

fo
rd

 te
xt

s 
w

ou
ld

no
 d

ou
bt

 r
ec

ei
ve

 a
 b

et
te

r 
ed

uc
a-

tio
n,

 th
e 

co
ur

t s
ai

d 
th

at
 th

is
w

as
 d

ue
 to

 th
ei

r 
ow

n 
m

ea
ns

an
d 

no
t b

ec
au

se
 th

e 
St

at
e 

pr
ov

id
ed

 th
em

m
or

e.
 (

Sl
ip

 O
p.

at
 4

66
3.

)
A

ny
 s

ur
fa

ce
 p

la
us

ib
ili

ty
 o

f 
th

is
re

as
on

in
g 

do
es

 n
ot

 w
ith

-
st

an
d 

sc
ru

tin
y.

 F
ir

st
, a

s 
no

te
d 

by
 J

ud
ge

K
au

fm
an

 in
 d

is
-

se
nt

, G
ri

ff
in

 "
re

st
ed

 b
y 

its
ow

n 
la

ng
ua

ge
 s

qu
ar

el
y 

on
 th

e
eq

ua
l p

ro
te

ct
io

n 
gu

ar
an

te
e,

as
 w

el
l a

s 
on

 d
ue

 p
ro

ce
ss

."
(S

lip
 O

p.
 a

t 4
75

1.
) 

Se
e 

G
ri

ff
in

,
su

pr
a,

 3
51

 U
.S

. a
t 1

3,
 1

8.
2°

Se
co

nd
, n

o 
di

st
in

ct
io

n 
ca

n 
be

 m
ad

e 
be

ca
us

e 
th

is
ca

se
 in

-
vo

lv
es

 e
du

ca
tio

n 
ra

th
er

 th
an

 th
e

cr
im

in
al

 p
ro

ce
ss

. T
he

Fo
ur

te
en

th
 A

m
en

dm
en

t m
ak

es
no

 s
uc

h 
di

st
in

ct
io

n 
be

tw
ee

n
cr

im
in

al
 a

nd
 o

th
er

 m
at

te
rs

 a
nd

 th
is

C
ou

rt
 h

as
 n

ot
 s

o 
co

n-
st

ru
ed

 it
.3

' T
he

 G
ri

ff
in

 o
pi

ni
on

 e
m

ph
as

iz
es

 th
e

im
po

rt
an

ce
of

 f
ai

rn
es

s 
in

 th
e 

cr
im

in
al

pr
oc

es
s,

 b
ut

 e
du

ca
tio

n 
is

 a
t

le
as

t a
s 

im
po

rt
an

t,
:is

ou
r 

ar
gu

m
en

t a
t p

ag
es

 1
6-

21
de

m
on

st
ra

te
s.

 M
or

eo
ve

r,
 e

du
ca

tio
n

m
ay

 s
er

ve
 to

 m
ak

e 
un

-
ne

ed
ed

 p
ro

te
ct

io
n 

in
 th

e 
cr

im
in

al
 p

ro
ce

ss
.3

2
T

hi
rd

,
it 

co
ul

d 
ha

ve
 b

ee
n 

ar
gu

ed
 in

 G
ri

ff
in

-D
ou

gl
as

w
he

re
 a

pp
el

la
te

 r
ev

ie
w

w
as

 n
om

in
al

ly
 a

va
ila

bl
e 

to
 th

e
in

di
ge

nt
, a

s 
th

e 
lo

w
er

 c
ou

rt
 d

id
 h

er
e,

 th
at

"s
uc

h 
m

on
ey

as
 th

e 
[S

ta
te

 h
ad

] 
to

 s
pe

nd
 [

w
as

] 
be

in
g 

sp
en

t i
n 

su
ch

a 
w

ay
 a

s 
to

 b
en

ef
it 

al
l [

de
fe

nd
an

ts
1"

, t
ha

t i
s,

on
 s

al
ar

ie
s

fo
r 

ju
dg

es
 a

nd
 c

le
rk

s,
 b

ui
ld

in
g 

m
ai

nt
en

an
ce

,
et

c.
, a

nd
 th

at
"S

ee
 a

ls
o 

G
ri

ff
in

, s
up

ra
, 3

51
 U

.S
.

at
 3

4 
(d

is
se

nt
in

g 
op

in
io

n 
of

H
ar

la
n,

 J
.)

; a
nd

 W
ill

ia
m

s 
v.

 I
lli

no
is

, 3
99

 U
.S

.
23

5,
 2

41
, e

xp
la

in
in

g
G

ri
ff

in
 a

s 
fi

nd
in

g 
"a

 v
io

la
tio

n 
of

 th
e 

E
qu

al
 P

ro
te

ct
io

n
C

la
us

e
.. 

.
31

 S
ee

 e
.g

. B
od

di
e 

v.
 C

on
ne

ct
ic

ut
, 9

1 
S.

C
t.

78
0;

 h
ar

pe
r 

v.
 V

ir
-

gi
ni

a 
St

at
e 

B
oa

rd
 o

f 
E

le
ct

io
ns

, :
38

3 
U

.S
. 6

63
; B

ro
w

n
v.

 B
oa

rd
 o

f 
E

du
-

ca
tio

n,
 3

47
 U

.S
. 4

83
.

32
 S

vc
 C

oo
ns

, C
hi

ne
 a

nd
 S

uv
rm

an
,

su
pr

a,
 n

. 1
4,

 a
t 3

62
. r

A
si

de
fr

om
 r

ed
uc

in
g 

th
e 

cr
im

e
ra

te
 (

th
e 

in
x 

cr
s:

. r
el

at
io

n 
is

 s
tr

on
g)

, e
du

-
ca

tio
n 

al
so

 s
up

po
rt

s 
ea

ch
 a

nd
ev

er
y 

ot
he

r 
va

lu
e 

of
 a

 d
em

oc
ra

tic
 s

o-
ci

et
y

.
.

."
 (

fo
ot

no
te

 o
m

itt
ed

.)
.1

 S
ee

 a
ls

o 
Jo

hn
so

n
v.

 A
ve

ry
, 3

93 in
-

m
at

es
-1

83
, 4

87
. (

"J
ai

ls
 a

nd
 p

en
ite

nt
ia

ri
es

 in
cl

ud
e

am
on

g 
th

ei
r

n-
m

at
es

 a
 h

ig
h 

pe
rc

en
ta

ge
 o

f 
pe

rs
on

s 
w

ho
 a

re
 to

ta
lly

or
 f

un
ct

io
na

lly
 il

-
lit

er
at

e,
 w

ho
se

 e
du

ca
tio

na
l a

tta
in

m
en

ts
ar

e 
sl

ig
ht

, a
nd

 w
ho

se
 in

te
lli

-
ge

nc
e 

is
 li

m
ite

d.
" 

fo
ot

no
te

 o
m

itt
ed

.)



28

to
 th

e 
ex

te
nt

 th
e 

af
fl

ue
nt

 d
ef

en
da

nt
 h

ad
 a

 m
or

e 
ad

eq
ua

te
ap

pe
al

, t
hi

s 
w

as
 a

 r
es

ul
t o

f 
a 

pr
iv

at
e 

su
pp

le
m

en
t. 

In
 f

ac
t,

si
m

ila
r 

co
nt

en
tio

ns
 w

er
e 

ur
ge

d 
in

 d
is

se
nt

 b
y 

Ju
st

ic
e 

'H
ar

-
la

n 
in

 b
ot

h 
G

ri
ff

in
 a

nd
 D

ou
r/

N
.3

.3
3 

A
 m

aj
or

ity
 o

f 
th

is
 C

ou
rt

he
ld

, h
ow

ev
er

, t
ha

t i
n 

ce
rt

ai
n 

co
nt

ex
ts

 th
e 

Fo
ur

te
en

th
A

m
en

dm
en

t r
eq

ui
re

s 
m

or
e 

th
an

 s
im

pl
y 

fa
ci

al
 n

eu
tr

al
ity

?*
St

ri
ct

ly
 s

pe
ak

in
g,

it
w

ou
ld

 a
pp

ea
r 

th
at

in
 G

 r
if

f 
in

-
D

ou
gl

as
, a

nd
 th

is
 c

as
e,

 F
ou

rt
ee

nt
h 

A
m

en
dm

en
t o

bl
ig

at
io

ns
co

ul
d 

be
 s

at
is

fi
ed

 b
y 

w
ay

s 
ot

he
r 

th
an

 f
ur

ni
sh

in
g 

fr
ee

 a
tr

an
sc

ri
pt

, c
ou

ns
el

 o
r 

bo
ok

s.
 T

hu
s,

 th
e 

st
at

e 
co

ul
d 

re
le

as
e

an
 in

di
ge

nt
 d

ef
en

da
nt

 3
5 

an
d 

th
e 

cu
rr

ic
ul

um
 c

ou
ld

 b
e 

ot
he

r
1.

4,
th

an
 te

xt
bo

ok
 o

ri
en

ta
te

d.
 H

ow
ev

er
, t

o 
th

e 
ex

te
nt

 th
at

(7
)

fu
rn

is
hi

ng
 a

 tr
an

sc
ri

pt
, c

ou
ns

el
 o

r 
bo

ok
s 

is
 th

e 
m

os
t l

ik
el

y
st

at
e 

re
sp

on
se

, t
he

 a
ff

ir
m

at
iv

e 
ac

tio
n 

he
re

 is
 p

re
ci

se
ly

an
al

og
ou

s 
to

 G
ri

ff
in

- 
D

ou
gl

as
.

T
hi

s 
C

ou
rt

 h
as

 a
pp

ro
ve

d 
af

fi
rm

at
iv

e 
re

m
ed

ia
l a

ct
io

n 
to

pr
ov

id
e 

eq
ua

l e
du

ca
tio

na
l o

pp
or

tu
ni

ty
. T

he
 B

ro
w

n 
1 

op
in

-
io

n 
st

at
ed

 th
at

 th
e 

op
po

rt
un

ity
 o

f 
an

 e
du

ca
tio

n 
"w

he
re

th
e 

st
at

e 
ha

s 
un

de
rt

ak
en

 to
 p

ro
vi

de
 it

, i
s 

a 
ri

rh
t w

hi
ch

m
us

t b
e 

m
ad

e 
av

ai
la

bl
e 

to
 a

ll 
on

 e
qu

al
 te

rm
s.

" 
B

ro
w

n 
I,

su
pr

a,
 3

47
 U

.S
. a

t 4
83

, 4
93

. T
he

re
af

te
r,

 in
 G

ri
ff

in
 v

. S
ch

oo
l

B
oa

rd
 o

f 
Pr

in
ce

 E
dw

ar
d 

C
ou

nt
y,

 V
a.

, 3
77

 U
.S

. 2
18

, 2
33

,
th

is
 C

ou
rt

 h
el

d 
th

at
 th

e 
di

st
ri

ct
 c

ou
rt

 h
ad

 th
e 

au
th

or
ity

to
 d

ir
ec

t p
ub

lic
 o

ff
ic

ia
ls

 to
 e

xe
rc

is
e 

th
ei

r 
po

w
er

 to
 r

ai
se

fu
nd

s 
ad

eq
ua

te
 to

 o
pe

ra
te

 a
 r

ac
ia

lly
 n

on
-d

is
cr

im
in

at
or

y
sc

ho
ol

 s
ys

te
m

. A
nd

 f
in

al
ly

, i
n 

th
e 

pa
st

 te
rm

, t
he

 C
ou

rt
up

he
ld

 u
na

ni
m

ou
sl

y 
th

e 
or

de
r 

of
 a

 d
is

tr
ic

t c
ou

rt
 w

hi
ch

33
 G

ri
ff

in
, s

up
ra

, 3
51

 U
.S

. a
t 3

4;
 D

ou
gl

as
 v

. C
al

if
or

ni
a,

 3
72

 U
.S

.
35

3,
 3

61
-3

62
.

34
 "

D
is

se
nt

in
g 

op
in

io
ns

 h
er

e 
ar

gu
e 

th
at

 th
e 

Il
lin

oi
s 

la
w

 s
ho

ul
d 

be
up

he
ld

 s
in

ce
 b

y 
its

 te
rm

s 
it 

ap
pl

ie
s 

to
 r

ic
h 

an
d 

po
or

 a
lik

e.
 B

ut
 a

 la
w

no
nd

is
cr

im
in

at
or

y 
on

 it
s 

fa
ce

 m
ay

 b
e 

gr
os

sl
y 

di
sc

ri
m

in
at

or
y 

in
 it

s
op

er
at

io
n.

" 
G

ri
ff

in
, s

up
ra

, 3
51

 U
.S

. a
t 1

8,
 n

. 1
1;

 s
ee

 a
ls

o 
lV

ill
ia

m
s 

v.
Il

lin
oi

s,
 3

99
 U

.S
. 2

35
, 2

42
.

35
 "

(3
) 

T
he

 r
em

ed
y 

fo
r 

th
e 

di
sc

ri
m

in
at

io
n 

is
 s

im
pl

e,
 c

le
ar

 a
nd

 e
ff

ec
-

tiv
e

i.c
., 

gi
ve

 th
e 

ap
pe

lla
nt

 a
 tr

an
sc

ri
pt

 (
an

d 
a 

la
w

ye
r)

 o
r 

el
se

 le
t

hi
m

 g
o;

 . 
.."

 C
oo

ns
, C

lu
ne

 a
nd

 S
ug

ar
m

an
, s

up
ra

 n
. 1

4,
 a

t 3
62

.

29

re
qu

ir
ed

 s
ta

te
 o

ff
ic

ia
ls

 to
 p

ro
vi

de
 s

ub
st

an
tia

l, 
ad

di
tio

na
l

st
ud

en
t t

ra
ns

po
rt

at
io

n.
 S

w
an

n 
v.

 C
ha

rl
ot

te
-M

ec
kl

en
be

rg
B

oa
rd

 o
f 

E
du

ca
tio

n,
 4

02
 U

.S
. 1

. S
ee

 a
ls

o 
U

ni
te

d 
St

at
es

 v
.

Sc
ho

ol
 D

is
tr

ic
t 1

51
 o

f 
C

oo
k 

C
ou

nt
y,

 I
lli

no
is

, 3
01

 F
. S

up
p.

20
1,

 2
32

 (
N

.D
. I

ll.
 1

96
9)

, a
ff

ir
m

ed
 a

s 
m

od
if

ie
d,

 4
32

F.
2d

11
47

 (
C

.A
.7

, 1
97

0)
 c

er
t. 

de
ni

ed
, 4

02
 U

.S
. 9

43
; H

os
ie

r 
v.

E
va

ns
, 3

14
 F

. S
up

p.
 3

16
, 3

20
 (

D
. V

is
. I

s.
, 1

97
0)

.
O

ur
 c

on
te

nt
io

n 
th

at
 p

la
in

tif
fs

 p
re

se
nt

 a
 s

ub
st

an
tia

l
cl

ai
m

is
 b

ut
tr

es
se

d 
by

 d
ec

is
io

ns
 o

f 
th

is
 C

ou
rt

in
va

lid
at

in
g,

 o
n

Fo
ur

te
en

th
 A

m
en

dm
en

t g
ro

un
ds

, f
ee

s 
in

 tw
o 

ad
di

tio
na

l
ar

ea
s.

 I
n 

ea
ch

 c
as

e,
 th

e 
C

ou
rt

's
op

in
io

n 
st

re
ss

ed
 th

e 
fu

nd
a-

m
en

ta
l i

nt
er

es
t i

nv
ol

ve
d.

 S
ee

 H
ar

pe
r 

v.
V

ir
gi

ni
a 

St
at

e
B

oa
rd

 o
f 

E
le

ct
io

ns
, 3

83
 U

.S
. 6

63
; B

od
di

e 
v.

 C
on

ne
ct

ic
ut

,
91

 S
. C

t. 
78

0.
 I

n 
st

ri
ki

ng
 d

ow
n 

V
ir

gi
na

's
 $

1.
50

po
ll 

ta
x,

th
is

 C
ou

rt
 s

ta
te

d 
in

 H
ar

pe
r:

 "
w

ea
lth

 o
r 

fe
e 

pa
yi

ng
ha

s

.
.

. I
x

re
la

tio
n 

to
 v

ot
in

g 
qu

al
if

ic
at

io
ns

; t
he

 r
ig

ht
 to

 v
ot

e
is

 to
o 

pr
ec

io
us

, t
oo

 f
un

da
m

en
ta

l t
o 

be
 s

o 
bu

rd
en

ed
 o

r 
co

n-
di

tio
ne

d.
" 

H
ar

pe
r,

 s
up

ra
, 3

83
 U

.S
. a

t 6
70

. T
he

B
od

di
e

ca
se

 in
vo

lv
ed

 f
ee

s 
fo

r 
th

e
co

m
m

en
ce

m
en

t o
f 

di
vo

rc
e 

lit
ig

a-
tio

n.
 T

he
 C

ou
rt

 h
el

d 
th

at
 th

e 
du

e 
pr

oc
es

s 
cl

au
se

pr
oh

ib
ite

d
C

on
ne

ct
ic

ut
 f

ro
m

 d
en

yi
ng

 a
cc

es
s 

to
 th

e 
co

ur
ts

 to
 in

di
ge

nt
s

se
ek

in
g 

di
vo

rc
es

 in
 g

oo
d 

fa
ith

, e
m

ph
as

iz
in

g 
"t

he
ba

si
c

po
si

tio
n 

of
 th

e 
m

ar
ri

ag
e 

re
la

tio
ns

hi
p 

in
 th

is
so

ci
et

y'
s

hi
er

ar
ch

y 
of

 v
al

ue
. .

.
."

 B
od

di
e,

 s
up

ra
, 9

1 
S.

 C
t. 

at
 7

84
.

T
hi

s 
ca

se
 to

o,
 a

s 
w

e 
ha

ve
 s

ho
w

n,
 in

vo
lv

es
 a

 f
un

da
m

en
ta

l
in

te
re

st
. H

er
e,

 a
s 

in
 H

ar
pe

r,
 "

w
ea

lth
 o

r 
fe

e 
pa

yi
ng

ha
s

.
.

.
no

 r
el

at
io

n 
to

[a
n 

ed
uc

at
io

n]
 ; 

th
e 

ri
gh

t t
o 

[a
n 

ed
uc

a-
tio

n]
 is

 to
o 

pr
ec

io
us

, t
oo

 f
un

da
m

en
ta

l t
o 

be
 s

o
bu

rd
en

ed
 o

r
co

nd
iti

on
ed

."

4.
T

he
 D

ec
is

io
n 

B
el

ow
 C

on
fl

ic
ts

 w
ith

 R
ul

in
gs

 o
f

th
is

C
ou

rt
 A

pp
ly

in
g 

th
e 

"C
om

pe
lli

ng
 S

ta
te

 I
nt

er
es

t"
St

an
da

rd
 o

f 
R

ev
ie

w

W
e 

m
ai

nt
ai

n 
fo

r 
th

e 
re

as
on

s 
se

t f
or

th
 a

bo
ve

 th
at

 th
e

ch
al

le
ng

ed
 le

gi
sl

at
iv

e 
sc

he
m

e 
m

us
t b

e 
ju

dg
ed

 b
y 

th
e 

"c
om

-



30

pe
lti

ng
 s

ta
te

 in
te

re
st

" 
st

an
da

rd
.

T
he

 d
is

tr
ic

t c
ou

rt
 p

ur
-

po
rt

ed
 to

 a
pp

ly
 th

is
 te

st
, f

in
di

ng
it 

sa
tis

fi
ed

. (
31

9 
F.

 S
up

p.
at

 2
78

.)
 T

he
 c

ou
rt

 r
ea

so
ne

d
th

at
 th

e 
cl

as
si

fi
ca

tio
n 

w
as

ad
eq

ua
te

ly
 ju

st
if

ie
d 

by
 th

e 
ad

op
tio

n
of

 a
 s

ch
em

e 
w

hi
ch

w
ou

ld
, i

n 
th

e 
co

ur
t's

 v
ie

w
:

1)
 a

dv
an

ce
 th

e 
le

gi
sl

at
ur

es
"l

eg
iti

m
at

e 
in

te
re

st
 in

co
ns

er
vi

ng
 th

e 
St

at
e'

s 
fi

sc
al

 r
e-

so
ur

ce
s.

 .
.

."
 (

1d
. a

t 2
79

;)
 2

) 
in

su
re

"t
ha

t a
s 

m
an

y 
as

po
ss

ib
le

 o
f 

[N
ew

 Y
or

k'
s]

 c
hi

ld
re

n
re

ce
iv

e 
te

xt
bo

ok
s"

 (
Id

.
at

 2
79

 -
28

0;
) 

an
d 

3)
fu

lf
ill

 "
 M

lle
 le

gi
sl

at
ur

e'
s

de
si

re
 to

fo
st

er
 th

e 
st

ud
y 

of
 c

er
ta

in
su

bj
ec

ts
 [

th
e 

sc
ie

nc
es

, m
at

he
-

m
at

ic
s 

an
d 

fo
re

ig
n 

la
ng

ua
ge

s]
. .

.
."

 (
Id

. a
t 2

80
.)

T
he

 m
aj

or
ity

 b
el

ow
 a

pp
ro

ve
d

th
e 

di
st

ri
ct

 c
ou

rt
's

 c
on

-
cl

us
io

n 
on

 th
e 

co
m

pe
lli

ng
in

te
re

st
 te

st
 (

Sl
ip

 O
p.

 a
t

46
55

 -

46
5(

;)
, t

he
re

by
 in

co
rp

or
at

in
g

th
e 

di
st

ri
ct

 ju
dg

e'
s 

er
ro

ne
ou

s
ap

pl
ic

at
io

n 
of

 th
e 

st
an

da
rd

.3
6 

T
he

de
ci

si
on

 b
el

ow
 c

on
fl

ic
ts

w
ith

 r
ul

in
gs

 o
f 

th
is

 c
ou

rt
 in

th
re

e 
re

sp
ec

ts
: 1

) 
by

 f
ai

lin
g

ad
eq

ua
te

ly
 to

 c
on

si
de

r 
th

e
av

ai
la

bi
lit

y 
of

 le
ss

 o
ne

ro
us

al
te

rn
at

iv
es

 f
or

 a
ch

ie
vi

ng
 th

e
st

at
e'

s 
ob

je
ct

iv
es

; S
ha

pi
ro

v.
 T

ho
m

ps
on

, 3
94

U
.S

. 6
18

, 6
31

, 6
33

-6
38

; 2
) 

by
ap

pr
ov

in
g

a 
sc

he
m

e
un

de
r 

w
hi

ch
 th

e 
st

at
e 

pr
ot

ec
ts

"t
he

 f
is

ca
l i

n-
te

gr
ity

 o
f 

its
 p

ro
gr

am
s"

th
ro

ug
h 

"i
nv

id
io

us
 d

is
tin

ct
io

ns
be

tw
ee

n 
cl

as
se

s 
of

 c
iti

ze
ns

";
G

ra
ha

m
 v

. R
ic

ha
rd

so
n,

 9
1

S.
 C

t. 
18

48
, 1

85
3;

 a
nd

 3
) 

by
fa

ili
ng

 a
de

qu
at

el
y 

to
 w

ei
gh

"t
he

 in
te

re
st

s 
of

 th
os

e 
w

ho
 a

re
di

sa
dv

an
ta

ge
d 

by
 th

e 
cl

as
-

si
fi

ca
tio

n"
 (

K
ra

m
er

 v
. U

ni
on

Fr
ee

 S
ch

oo
l D

is
tr

ic
t, 

39
5

'U
.S

. 6
21

, 6
26

),
 n

am
el

y,
 in

di
ge

nt
 s

tu
de

nt
s

w
ith

ou
t b

oo
ks

.

a)
T

he
 tr

ea
tm

en
t o

f
al

te
rn

at
iv

es
 f

or
 s

at
is

fy
in

g
th

e 
st

at
e'

s 
in

te
re

st
s

T
he

 d
is

tr
ic

t c
ou

rt
 b

eg
an

its
 a

na
ly

si
s 

co
rr

ec
tly

, r
ec

og
-

ni
zi

ng
 b

y 
re

fe
re

nc
es

 to
al

te
rn

at
iv

es
 th

at
 th

e
av

ai
la

bi
lit

y

35
1n

 a
pp

ro
vi

ng
 th

e 
di

st
ri

ct
co

ur
t's

 c
om

pe
lli

ng
 in

te
re

st
an

al
ys

is
,

th
e 

co
ur

t b
el

ow
 r

ef
er

re
d 

sp
ec

if
ic

al
ly

on
ly

 to
 th

e 
le

gi
sl

at
iv

e 
de

si
re

"t
o

pr
om

ot
e 

ed
uc

at
io

n 
in

 [
ce

rt
ai

n]
fi

el
ds

.."
 (

Sl
ip

 O
p.

 a
t 4

65
5-

46
56

.)

31

of
 a

 le
ss

 o
ne

ro
us

 a
lte

rn
at

iv
e

fo
r 

ac
hi

ev
in

g 
th

e 
st

at
e'

s
go

al

m
us

t b
e 

co
ns

id
er

ed
w

he
re

 th
e 

co
m

pe
lli

ng
in

te
re

st
 te

st
 a

p-

pl
ie

s.
 (

31
9 

F.
 S

up
p.

 a
t

27
9.

) 
T

he
 d

is
tr

ic
t j

ud
ge

er
re

d,

ho
w

ev
er

, i
n 

gi
vi

ng
 f

ul
l

co
ns

id
er

at
io

n 
to

 o
nl

y 
on

e
al

te
r-

na
tiv

e,
 i.

e.
, "

gr
an

ts
 .

.
.

sp
re

ad
 th

in
ly

."
 (

Id
. a

t
27

9-
28

0.
)

E
xp

re
ss

in
g 

th
e 

vi
ew

 th
at

 te
xt

s
fo

r 
gr

ad
es

 7
 to

 1
2 

ar
e 

m
or

e

co
st

ly
 th

an
 th

os
e 

fo
r 

gr
ad

es
1-

6,
 J

ud
ge

 T
ra

vi
a

st
at

ed
 th

at

th
e 

al
te

rn
at

iv
e 

of
 "

gr
an

ts
 .

.
.

sp
re

ad
 th

in
ly

" 
am

on
g

al
l

st
ud

en
ts

 (
gr

ad
es

 1
 to

 1
2)

co
ul

d,
 in

 v
ie

w
 o

f 
th

e
co

st
 f

ac
to

r,

re
su

lt 
in

 a
 la

rg
er

 n
um

be
r

of
 s

tu
de

nt
s 

be
in

g
w

ith
ou

t b
oo

ks
.

(1
(1

. a
t 2

80
.)

 T
he

 c
ou

rt
co

nc
lu

de
d 

th
at

 "
N

ew
Y

or
k 

St
at

e

ha
s 

a 
le

gi
tim

at
e,

co
m

pe
lli

ng
 in

te
re

st
 in

se
ei

ng
 to

 it
 th

at
as

 m
an

y 
as

po
ss

ib
le

 o
f 

its
 c

hi
ld

re
n

re
ce

iv
e 

te
xt

bo
ok

s.
"

(h
l. 

at
 2

80
.)

Pl
ai

nl
y,

 th
er

e 
w

er
e 

ot
he

r
al

te
rn

at
iv

es
 f

or
 s

at
is

fy
in

g
th

e

th
re

e 
st

at
e 

in
te

re
st

s
di

sc
us

se
d 

by
 th

e 
co

ur
ts

be
lo

w
. F

ir
st

,

ap
pa

re
nt

ly
 w

ith
ou

t a
dd

iti
on

al
ex

pe
nd

itu
re

s,
 b

oo
ks

co
ul

d

be
 p

ro
vi

de
d 

w
ith

ou
t c

os
t

on
ly

 to
 th

os
e 

st
ud

en
ts

in
 g

ra
de

s

1 
to

 1
2 

fr
om

 in
di

ge
nt

fa
m

ili
es

, a
 p

ra
ct

ic
e

si
m

ila
r 

to
 o

ne

us
ed

 in
 th

e 
pa

st
 in

N
ew

 Y
or

k 
st

at
e.

"
Se

co
nd

, a
s 

pl
ai

nt
if

fs

po
in

te
d 

ou
t i

n 
th

e 
C

ou
rt

of
 A

pp
ea

ls
, s

ta
te

 la
w

co
ul

d 
in

-

cl
ud

e 
te

xt
s 

fo
r 

gr
ad

es
1-

6 
in

 th
e 

de
fi

ni
tio

n
of

 "
or

di
na

ry

co
nt

in
ge

nt
 e

xp
en

se
s"

fo
r 

w
hi

ch
 a

 lo
ca

l
di

st
ri

ct
 c

an
 le

vy

a 
ta

x 
ev

en
in

 th
e 

ab
se

nc
e 

of
vo

te
r 

ap
pr

ov
al

. (
Se

e
Pl

ai
n-

tif
fs

' B
ri

ef
 b

el
ow

 a
t 1

3-
14

,
an

d 
se

e 
su

pr
a 

at
 4

,
n.

4.
) 

38

37
 F

or
m

er
 S

ec
tio

n 
32

09
of

 th
e 

E
du

ca
tio

n 
L

aw
,

re
pe

al
ed

 b
y 

So
ci

al

Se
rv

ic
es

 la
w

 S
ec

tio
n 

13
1a

(C
h.

 5
17

, L
aw

s 
of

19
70

),
 r

eq
ui

re
d 

w
el

fa
re

of
fi

ci
al

s 
to

 "
fu

rn
is

h 
in

di
ge

nt
ch

ild
re

n 
w

ith
 s

ui
ta

bl
e 

.
.

.
bo

ok
s,

 to
 e

n-

ab
le

 th
em

 to
 a

tte
nd

" 
sc

ho
ol

.
T

hi
s 

pr
ov

is
io

n 
w

as
 in

ef
fe

ct
 a

s 
ea

rl
y 

as

19
27

. (
Se

e 
N

.Y
. L

aw
s

of
 1

92
8,

 C
h.

 6
46

,
Se

ct
io

n 
62

7 
F.

) 
M

or
e-

ov
er

, t
he

 N
ew

Y
or

k 
la

w
 to

 im
pl

em
en

t
G

id
eo

n 
v.

 W
ai

nw
ri

gh
t,

37
2

U
.S

. 3
35

, r
eq

ui
re

s 
th

e
ap

po
in

tm
en

t o
f 

co
un

se
l

fo
r 

pe
rs

on
s 

"f
in

an
-

ci
al

ly
 u

na
bl

e 
to

 o
bt

ai
n

co
un

se
l.

.
.

."
 N

.Y
, C

od
e 

of
C

ri
m

in
al

 P
ro

ce
-

du
re

, S
ec

tio
n 

30
8.

38
 T

he
 m

aj
or

ity
 b

el
ow

 a
pp

ea
rs

to
 h

av
e 

su
gg

es
te

d
th

at
 u

nd
er

 J
am

es

v.
 V

al
tie

rr
a,

 0
2

U
.S

. 1
37

, t
he

 s
ta

te
's

ri
gh

t t
o 

in
vo

lv
e 

th
e

el
ec

to
ra

te

in
 th

e 
fi

na
nc

in
g 

pr
oc

es
s

is
 u

nl
im

ite
d.

 (
Sl

ip
 O

p.
 a

t
46

59
-4

66
0.

) 
H

ow
-

ev
er

, t
he

 in
eq

ui
ty

he
re

 c
an

no
t b

e
ju

st
if

ie
d 

by
 th

is
 r

at
io

na
le

.
"A

 c
iti

-



32

U
nd

er
 e

ac
h 

of
 th

es
e 

al
te

rn
at

iv
es

, c
os

ts
 to

 th
e 

st
at

e 
w

ou
ld

ap
pa

re
nt

ly
 n

ot
 b

e 
hi

gh
er

, a
nd

 a
ll 

st
ud

en
ts

 in
 g

ra
de

s 
1 

to
12

, i
nc

lu
di

ng
 th

os
e 

fr
om

 in
di

ge
nt

 f
am

ili
es

, c
ou

ld
 h

av
e

te
xt

s,
 th

e 
m

ax
im

um
 p

os
si

bl
e 

im
pa

ct
. A

nd
, a

cc
or

di
ng

ly
,

ea
ch

 a
lte

rn
at

iv
e 

w
ou

ld
 a

ls
o 

fo
st

er
 d

ev
el

op
m

en
t i

n 
th

e
pa

rt
ic

ul
ar

 s
ub

je
ct

s 
to

 w
hi

ch
 th

e 
le

gi
sl

at
ur

e 
re

fe
rr

ed
.

It
 is

 s
et

tle
d 

th
at

 le
gi

sl
at

io
n 

ab
ri

dg
in

g 
fu

nd
am

en
ta

l i
n-

te
re

st
s 

is
 in

va
lid

 if
 th

er
e 

ar
e 

su
ch

 n
ar

ro
w

er
m

ea
ns

 o
r 

le
ss

re
st

ri
ct

iv
e 

al
te

rn
at

iv
es

 f
or

 a
cc

om
pl

is
hi

ng
 g

ov
er

nm
en

ta
l

pu
rp

os
es

. K
ra

m
er

 v
. U

ni
on

, F
re

e 
Sc

ho
ol

 D
is

tr
ic

t, 
su

pr
a,

39
5 

U
.S

. a
t 6

32
; C

ity
 o

f 
Ph

oe
ni

x 
v.

 K
ol

od
zi

ej
sk

i, 
39

9 
U

.S
.

20
4,

 2
12

-2
13

; N
A

A
C

P 
v.

 A
la

ba
m

a,
 2

77
 U

.S
. 2

88
, :

10
7 

-:
30

8;
Sh

el
to

n 
v.

 T
uc

ke
r,

 3
64

 U
.S

. 4
79

, 4
88

; S
ha

pi
ro

v.
 T

ho
m

p-
so

n,
 s

up
ra

, 3
94

 U
.S

. a
t 6

31
. "

T
he

 b
re

at
h 

of
 le

gi
sl

at
iv

e
ab

ri
dg

m
en

t m
us

t b
e 

vi
ew

ed
 in

 th
e 

lig
ht

 o
f 

le
ss

 d
ra

st
ic

m
ea

ns
 f

or
 a

ch
ie

vi
ng

 th
e 

sa
m

e 
ba

si
c 

pu
rp

os
e.

" 
Sh

el
to

n 
v.

T
uc

ke
r,

 s
up

ra
, 3

64
 U

.S
. a

t 4
88

.
T

he
 r

ev
ie

w
 o

f 
al

te
rn

at
iv

es
 m

us
t b

e 
a 

se
ar

ch
in

g 
on

e.
Sh

ap
ir

o 
v.

 T
ho

m
ps

on
, s

up
ra

, 3
94

 U
.S

. a
t 6

33
-8

;
se

e 
al

so
C

ar
ri

ng
to

n 
v.

 R
as

h,
 3

S0
 U

.S
. 8

9,
 9

5-
6;

 W
ill

ia
m

s
v.

 I
lli

no
is

,
39

9 
U

.S
. 2

35
, 2

44
-5

. T
he

 in
co

m
pl

et
e 

co
ns

id
er

at
io

n 
of

 a
lte

rn
a-

tiv
es

 d
em

on
st

ra
te

s 
th

e 
w

is
do

m
 o

f 
th

e 
Se

ve
nt

h 
C

ir
cu

it'
s 

de
ci

-
si

on
 in

 W
ill

ia
m

s 
v.

 P
ag

e,
F.

d
(1

97
1)

, t
he

 c
as

e
w

ith
 w

hi
ch

 th
e 

C
ou

rt
 o

f 
A

pp
ea

ls
 d

ec
is

io
n 

co
nf

lic
ts

, r
e-

qu
ir

in
g 

an
 "

ev
id

en
tia

ry
 h

ea
ri

ng
" 

on
 s

im
ila

r 
cl

ai
m

s.
 h

er
e,

in
 th

e 
ab

se
nc

e 
of

 s
uc

h 
a 

he
ar

in
g,

 th
e 

al
te

rn
at

iv
es

 c
on

-
si

de
re

d 
in

 th
e 

di
st

ri
ct

 c
ou

rt
's

 o
pi

ni
on

 w
er

e 
th

os
e 

de
ve

-
lo

pe
d 

by
 c

ou
rt

.

te
n'

s 
co

ns
tit

ut
io

na
l r

ig
ht

s 
ca

n 
ha

rd
ly

 b
e 

in
fr

in
ge

d 
si

m
pl

y 
be

ca
us

e 
a

m
aj

or
ity

 o
f 

th
e 

pe
op

le
 c

ho
os

e 
th

at
 it

 b
e.

" 
L

uc
as

 v
. F

or
ty

-F
ou

rt
h 

G
en

-
er

a!
 A

ss
em

bl
y 

of
 C

ol
or

ad
o,

 3
77

 U
.S

. 7
13

, 7
36

-7
37

; F
la

il 
v.

 S
t. 

H
el

en
a

Pa
ri

sh
, S

ch
oo

l B
oa

rd
,

19
7

F.
Su

pp
. 6

49
(E

.D
.

L
a.

,
19

61
),

af
fi

rm
ed

 p
er

 c
ur

ia
m

 3
68

 U
.S

. 5
15

 (
"N

o 
pl

eb
is

ci
te

 c
an

 le
ga

liz
e 

an
 u

n-
ju

st
 d

is
cr

im
in

at
io

n.
" 

19
7 

F.
 S

up
p.

 a
t 6

59
.)

33

b)
T

he
 "

fi
sc

al
 r

es
ou

rc
es

" 
ar

gu
m

en
ts

T
he

re
 a

re
 th

re
e 

ba
si

c 
fl

aw
s 

in
 th

e 
di

st
ri

ct
 c

ou
rt

's
 "

fi
sc

al
re

so
ur

ce
s"

 a
rg

um
en

t, 
ap

pr
ov

ed
 b

y 
th

e 
C

ou
rt

 o
f 

A
pp

ea
ls

.
Fi

rs
t, 

w
e 

ha
ve

 n
ot

ed
 a

bo
ve

 th
e 

av
ai

la
bi

lit
y 

of
 o

pt
io

ns
w

hi
ch

 w
ou

ld
 a

pp
ar

en
tly

 n
ot

 in
vo

lv
e 

ad
di

tio
na

l e
xp

en
di

-
tu

re
s,

 c
on

tr
ar

y 
to

 th
e 

as
su

m
pt

io
ns

 o
f 

th
e 

di
st

ri
ct

 ju
dg

e.
Se

co
nd

, t
he

 d
is

tr
ic

t c
ou

rt
 r

ej
ec

te
d 

co
ns

id
er

at
io

n 
of

 a
ny

al
te

rn
at

iv
e 

in
vo

lv
in

g 
in

cr
ea

se
d 

ex
pe

nd
itu

re
s.

 (
31

9 
F.

 S
up

p.
at

 2
79

.)
 H

ow
ev

er
, s

ta
te

s 
ha

ve
 a

do
pt

ed
 n

ew
 p

ro
ce

du
re

s 
in

-
vo

lv
in

g 
ex

pe
nd

itu
re

s 
of

 f
un

ds
 in

 r
es

po
ns

e 
to

 m
an

y 
de

ci
-

si
on

s 
of

 th
is

 C
ou

rt
. G

ri
ff

in
-D

ou
gl

as
 a

nd
 th

ei
r 

pr
og

en
y 

an
d

th
e 

la
nd

m
ar

k 
de

ci
si

on
 in

 G
id

eo
n 

v.
 W

ai
nw

ri
gh

t, 
37

2 
U

.S
.

33
5,

 h
ol

di
ng

 th
at

 c
ou

ns
el

 m
us

t b
e 

fu
rn

is
he

d 
to

 in
di

ge
nt

cr
im

in
al

 d
ef

en
da

nt
s 

in
 s

ta
te

 p
ro

ce
ed

in
gs

ar
e 

ob
vi

ou
s

ex
am

pl
es

. C
on

st
itu

tio
na

l r
ig

ht
s 

w
ou

ld
 b

e 
ho

llo
w

 if
 s

ta
te

s
co

ul
d 

av
oi

d 
im

pl
em

en
ta

tio
n 

si
m

pl
y 

by
 p

le
ad

in
g 

th
at

 e
x-

pe
nd

itu
re

s 
w

er
e 

re
qu

ir
ed

 3
9

T
hi

rd
, t

he
 k

in
d 

of
 c

la
ss

if
ic

at
io

n 
in

vo
lv

ed
 h

er
e 

ca
nn

ot
 b

e
ju

st
if

ie
d 

by
 th

e 
po

ss
ib

ili
ty

 o
f 

in
cr

ea
se

d 
co

st
s.

 I
n 

Sh
ap

ir
o

v.
 T

ho
m

ps
on

, s
up

ra
, 3

94
 U

.S
. a

t
63

3,
 th

is
 C

ou
rt

 s
ta

te
d:

W
e 

re
co

gn
iz

e 
th

at
 a

 S
ta

te
 h

as
 a

 v
al

id
 in

te
re

st
 in

pr
es

er
vi

ng
 th

e 
fi

sc
al

 in
te

gr
ity

 o
f 

its
 p

ro
gr

am
s.

 I
t m

ay
le

gi
tim

at
el

y 
at

te
m

pt
 to

 li
m

it 
its

 e
xp

en
di

tu
re

s 
w

he
th

er
fo

r 
pu

bl
ic

 a
ss

is
ta

nc
e,

 p
ub

lic
 e

du
ca

tio
n,

 o
r 

an
y 

ot
he

r
pr

og
ra

m
. B

ut
 a

 S
ta

te
 m

ay
 n

ot
ac

co
m

pl
is

h 
su

ch
 a

pu
rp

os
e 

by
 in

vi
di

ou
s 

di
st

in
ct

io
ns

 b
et

w
ee

n 
cl

as
se

s
of

ci
tiz

en
s.

 I
t c

ou
ld

 n
ot

 f
or

 e
xa

m
pl

e 
re

du
ce

 e
xp

en
di

tu
re

s
fo

r 
ed

uc
at

io
n 

by
 b

ar
ri

ng
 in

di
ge

nt
 c

hi
ld

re
n 

fr
om

 it
s

sc
ho

ol
s.

 S
im

ila
rl

y,
 in

 th
e 

ca
se

s 
be

fo
re

 u
s,

 a
pp

el
la

nt
s

m
us

t d
o 

m
or

e 
th

an
 s

ho
w

 th
at

 d
en

yi
ng

 w
el

fa
re

 b
en

e-
fi

ts
 to

 n
ew

 r
es

id
en

ts
 s

av
es

 m
on

ey
. T

he
 s

av
in

g 
of

 w
el

-

39
 S

ee
 a

ls
o 

th
e 

di
sc

us
si

on
 s

up
ra

 a
t 2

8-
29

.



34

fa
re

 c
os

ts
 c

an
no

t j
us

tif
y

an
 o

th
er

w
is

e 
in

vi
di

ou
s 

cl
as

-
si

fi
ca

tio
n.

 (
em

ph
as

is
 a

dd
ed

;
fo

ot
no

te
 o

m
itt

ed
) 

4°

H
er

e,
 th

e 
sa

vi
ng

 o
f 

co
st

s 
fo

r
ed

uc
at

io
n 

ca
nn

ot
 "

ju
st

if
y

an
ot

he
rw

is
e 

in
vi

di
ou

s 
cl

as
si

fi
ca

tio
n.

"
T

he
 c

ou
rt

s 
di

ct
um

on
ed

uc
at

io
n 

al
m

os
t p

re
ci

se
ly

co
ve

rs
 th

is
 s

itu
at

io
n.

 W
hi

le
ch

ild
re

n 
ar

e 
no

t b
ar

re
d 

fr
om

 s
ch

oo
l,

th
ey

 a
re

, o
n 

th
is

 r
e-

co
rd

, "
ba

rr
ed

" 
fr

om
an

 e
ss

en
tia

l t
oo

l o
f 

an
 e

du
ca

tio
n!

'

c)
T

he
 s

pe
ci

al
 in

te
re

st
s 

of
 th

e 
ch

ild
re

n
di

sa
d-

va
nt

ag
ed

 b
y 

th
e 

cl
as

si
fi

ca
tio

n

T
he

 g
ov

er
ni

ng
 s

ta
nd

ar
ds

,
as

 w
e 

no
te

 a
bo

ve
, r

eq
ui

re
 th

at
gr

ea
t w

ei
gh

t b
e 

gi
ve

n 
to

 th
e 

"i
nt

er
es

ts
of

 th
os

e 
w

ho
 a

re
di

sa
dv

an
ta

ge
d 

by
 th

e 
cl

as
si

fi
ca

tio
n.

"
K

ra
m

er
 v

. U
ni

on
Fr

ee
 S

ch
oo

l D
is

tr
ic

t, 
39

5 
U

.S
.

62
1,

 6
26

; C
ity

 o
f 

Ph
oe

ni
x

v.
 K

ol
od

zi
ej

sk
i, 

39
9 

U
.S

. 2
04

, 2
09

-2
12

;
E

va
ns

 v
. C

or
nm

an
,

39
8 

U
.S

. 4
19

. A
tte

nt
io

n 
to

 th
is

fa
ct

or
 d

em
on

st
ra

te
s 

th
at

th
is

 is
 a

n 
ev

en
 c

le
ar

er
ca

se
 f

or
 a

pp
lic

at
io

n 
of

 th
e 

Fo
ur

-
te

en
th

 A
m

en
dm

en
t t

ha
n 

G
ri

ff
in

-D
ou

gl
as

an
d 

th
ei

r 
pr

og
en

y,
w

he
re

 th
e 

C
ou

rt
 a

ss
um

ed
on

ly
 th

at
 th

e 
in

te
re

st
s 

of
th

e
pe

tit
io

ne
rs

 in
 th

e 
cr

im
in

al
pr

oc
es

s 
w

er
e 

th
e 

sa
m

e 
as

 m
or

e
af

fl
ue

nt
 p

er
so

ns
. H

er
e,

 th
er

e 
is

a 
so

un
d 

ba
si

s 
fo

r 
ar

gu
in

g
th

at
 th

e 
"i

nt
er

es
ts

 o
f 

th
os

e
w

ho
 a

re
 d

is
ad

va
nt

ag
ed

" 
by

th
e 

ch
al

le
ng

ed
 c

la
ss

if
ic

at
io

n
ch

ild
re

n 
fr

om
 in

di
ge

nt
 f

am
-

ili
es

 in
 g

ra
de

s 
1 

to
 6

ar
e 

st
ro

ng
er

 th
an

 th
os

e 
w

ho
 h

av
e

te
xt

s,
 o

th
er

 e
le

m
en

ta
ry

 s
tu

de
nt

s 
an

d
st

ud
en

ts
 in

 g
ra

de
s

4°
 T

he
 C

ou
rt

 f
ol

lo
w

ed
 S

ha
pi

ro
 d

ur
in

g 
th

e
pa

st
 te

rm
 in

 G
ra

ha
m

 v
.

R
ic

ha
rd

so
n,

 9
1 

S.
C

t. 
18

48
, 1

85
3.

41
 A

ny
 r

el
ia

nc
e 

by
 th

e 
lo

ca
l d

ef
en

da
nt

s
on

 th
e 

co
lle

ct
io

n 
of

 f
ee

s 
to

de
fr

ay
 c

os
ts

 w
ou

ld
 n

ot
 s

up
po

rt
a 

co
nc

lu
si

on
 th

at
 th

e 
st

at
e 

in
te

re
st

 is
co

m
pe

lli
ng

. "
W

e
ar

e 
th

us
 le

ft
 to

 e
va

lu
at

e 
th

e 
st

at
es

 a
ss

er
te

d 
in

te
r-

es
t i

n 
its

 f
ee

 a
nd

 c
os

t r
eq

ui
re

m
en

ts
as

 a
 m

ec
ha

ni
sm

 o
f 

re
so

ur
ce

 a
llo

-
ca

tio
n 

or
 c

os
t r

ec
ou

pm
en

t. 
Su

ch
a 

ju
st

if
ic

at
io

n 
w

as
 o

ff
er

ed
 a

nd
 r

ej
ec

te
d

in
 G

ri
ff

in
 v

. I
lli

no
is

, 3
51

 U
.S

. 1
2 

(1
95

6)
."

B
od

di
e 

v.
 C

on
ne

ct
ic

ut
, 9

1
S.

C
t. 

78
0,

 7
88

.

35

7 
to

 1
2.

 W
e 

ta
ke

 th
is

 p
os

iti
on

 o
n 

th
e 

ba
si

s 
of

 le
gi

sl
at

io
n

an
d 

lit
er

at
ur

e 
w

hi
ch

 r
ec

og
ni

ze
 b

ot
h 

th
e 

cr
iti

ca
l i

m
po

rt
an

ce
of

 e
ar

ly
 c

hi
ld

ho
od

 e
du

ca
tio

n 
an

d 
th

e 
ne

ed
 f

or
 s

pe
ci

al
 a

t-
te

nt
io

n 
to

 th
e 

ed
uc

at
io

na
l p

ro
bl

em
s 

of
 th

e 
po

or
.4

2
.

Fi
rs

t, 
in

 .1
96

5,
 C

on
gr

es
s 

en
ac

te
d 

th
e 

E
le

m
en

ta
ry

 a
nd

Se
co

nd
ar

y 
E

du
ca

tio
n 

A
ct

, P
ub

. L
aw

 8
9-

10
. T

itl
e 

I 
of

 th
e

la
w

 (
20

 U
.S

.C
. 2

41
a-

24
1m

) 
is

 a
 c

om
pr

eh
en

si
ve

 p
ro

gr
am

fo
r 

pr
ov

id
in

g 
fe

de
ra

l f
in

an
ci

al
 a

ss
is

ta
nc

e 
to

 lo
ca

l s
ch

oo
l

sy
st

em
s 

w
ith

 c
on

ce
nt

ra
tio

ns
 o

f 
ch

ild
re

n"
 f

ro
m

 lo
w

 in
co

m
e

fa
m

ili
es

. T
he

 c
on

gr
es

si
on

al
 d

ec
la

ra
tio

n 
of

 p
ol

ic
y 

in
 S

ec
-

tio
n 

24
1a

 b
eg

in
s 

by
 r

ec
og

ni
zi

ng
 "

th
e 

sp
ec

ia
l e

du
ca

tio
na

l
ne

ed
s 

of
 c

hi
ld

re
n 

of
 lo

w
-i

nc
om

e 
fa

m
ili

es
."

 S
ch

oo
l s

ys
te

m
s

ar
e 

re
qu

ir
ed

 b
y 

th
e 

la
w

, i
m

pl
em

en
tin

g 
re

gu
la

tio
ns

 a
nd

ot
he

r 
st

at
em

en
ts

 o
f 

go
ve

rn
in

g 
cr

ite
ri

a 
pr

om
ul

ga
te

d 
by

th
e 

O
ff

ic
e 

of
 E

du
ca

tio
n 

to
 c

on
ce

nt
ra

te
 T

itl
e 

I 
pr

og
ra

m
s 

in
th

os
e 

at
te

nd
an

ce
 a

re
as

 w
ith

 "
hi

gh
 c

on
ce

nt
ra

tio
ns

 o
f 

ch
il-

dr
en

 f
ro

m
 lo

w
 in

co
m

e 
fa

m
ili

es
.

.
.

."
 2

0 
U

.S
.C

. 2
41

 e
 (

a)
(1

);
 4

5 
C

.F
.R

. P
ar

t 1
16

, §
 1

16
.1

7(
d)

 ; 
U

ni
te

d 
St

at
es

 O
f-

fi
ce

 o
f 

E
du

ca
tio

n,
 E

SE
A

 P
ro

gr
am

 G
ui

de
 4

4,
 M

ar
ch

 1
8,

19
68

, §
 1

.1
.4

3

Se
co

nd
, i

n 
A

pr
il,

 1
97

0,
 C

on
gr

es
s 

am
en

de
d 

T
itl

e 
O

ne
 in

Pu
b.

 L
aw

 9
1-

23
0.

 S
ec

tio
n 

13
2 

(a
) 

re
co

gn
iz

es
 th

e 
im

po
rt

an
ce

of
 p

ro
je

ct
s 

at
 th

e 
el

em
en

ta
ry

 le
ve

l, 
re

qu
ir

in
g,

 w
ith

 c
er

ta
in

ex
ce

pt
io

ns
, t

ha
t T

itl
e 

O
ne

 f
un

ds
 b

e 
us

ed
 "

in
 p

re
sc

ho
ol

pr
og

ra
m

s 
an

d 
in

 e
le

m
en

ta
ry

 s
ch

oo
ls

 s
er

vi
ng

 a
re

as
 w

ith

42
 I

t i
s 

pr
op

er
 f

or
 th

e 
co

ur
t t

o 
co

ns
id

er
 th

es
e 

m
at

er
ia

ls
, B

ro
um

 v
.

B
oa

rd
 o

f 
E

du
ca

tio
n,

 3
47

 U
.S

. 4
83

, 4
94

, n
. 1

1;
 S

ki
nn

er
 v

. O
kl

ah
om

a,
31

6 
U

.S
. 5

35
, 5

45
, n

. 1
 (

co
nc

ur
ri

ng
 o

pi
ni

on
 o

f 
St

on
e,

 C
.J

.)
; G

ri
ff

in
v.

 P
lin

oi
s,

 s
up

ra
, 3

51
 U

.S
. a

t 1
9;

 W
es

t C
oa

st
 H

ot
el

 C
o.

 v
. P

ar
ri

sh
,

30
0 

U
.S

. 3
79

, 3
99

; M
ap

p 
v.

 O
hi

o,
 3

67
 U

.S
. 6

43
, 6

51
-5

2,
 n

. 7
.

T
he

ir
 u

se
 h

er
e 

se
em

s 
pa

rt
ic

ul
ar

ly
 a

pp
ro

pr
ia

te
 s

in
ce

 p
la

in
tif

fs
 n

ee
d 

on
ly

sh
ow

 th
at

 th
ei

r 
cl

ai
m

s 
ar

e 
su

bs
ta

nt
ia

l.
43

 T
he

te
rm

 "
ed

uc
at

io
na

lly
 d

ep
ri

ve
d 

ch
ild

re
n"

, i
s 

de
fi

ne
d 

to
 in

cl
ud

e
"c

hi
ld

re
n 

w
ho

 a
re

 h
an

di
ca

pp
ed

 o
r 

w
ho

se
 n

ee
ds

 f
or

...
 s

pe
ci

al
 e

du
ca

-
tio

na
l a

ss
is

ta
nc

e 
re

su
lt 

fr
om

 p
ov

er
ty

, n
eg

le
ct

, d
el

in
qu

en
cy

, o
r 

cu
ltu

ra
l

or
 li

ng
ui

st
ic

 is
ol

at
io

n 
fr

om
 th

e 
co

m
m

un
ity

 a
t l

ar
ge

. 4
5 

C
.F

.R
. P

ar
t 1

16
,

11
6.

1 
(i

) 
(e

m
ph

as
is

 s
up

pl
ie

d.
)



3
6

th
e 

hi
gh

es
t

co
nc

en
tr

at
io

ns
 o

f 
ch

ild
re

n
fr

om
 lo

w
-i

nc
om

e

fa
m

ili
es

. .
. .

""
T

hi
rd

, a
va

ila
bl

e 
ex

pe
rt

ev
id

en
ce

 s
up

po
rt

s 
th

e
co

nc
lu

si
on

of
 th

e 
C

on
gr

es
s.

45
 I

t
pr

es
en

ts
 th

e 
fo

llo
w

in
g

pe
rt

in
en

t p
ro

p-

os
iti

on
s 

: 1
) 

a 
ch

al
le

ng
e

to
 e

ar
lie

r 
no

tio
ns

of
 g

en
et

ic
al

ly

de
te

rm
in

ed
 a

nd
 f

ix
ed

in
te

lli
ge

nc
e

H
un

t (
19

69
, a

t 1
91

-2
);

B
lo

om
 (

19
64

, a
t 8

7-
90

) 
;

B
lo

om
, D

av
is

 a
nd

H
es

s 
(1

96
7,

 a
t

12
) 

; 2
) 

a 
su

gg
es

tio
n

th
at

 th
er

e 
is

 c
on

si
de

ra
bl

e
pl

as
tic

ity
 in

in
te

lli
ge

nc
e 

in
 th

e 
pr

e-
sc

ho
ol

an
d 

ea
rl

y 
el

em
en

ta
ry

 y
ea

rs

B
lo

om
 (

19
64

, a
t 8

7-
90

;
12

6-
9)

; 3
) 

an
d

ac
co

rd
in

gl
y,

 a
 s

ug
-

ge
st

io
n 

th
at

 e
ar

ly
ed

uc
at

io
n 

is
 c

ri
tic

al
B

lo
om

 (
19

65
, a

t

12
7-

8)
 ; 

B
lo

om
, H

es
s 

an
d

D
av

is
 (

19
67

, a
t 1

2,
 1

6,
22

);
 H

un
t

(1
96

9,
 p

re
fa

ce
 a

t V
II

I)
.

It
 is

 n
ot

ew
or

th
y 

th
at

bo
th

 H
un

t

(1
96

9,
 a

t 2
09

) 
an

d
B

lo
om

, H
es

s 
an

d 
D

av
is

(1
96

7,
 a

t 3
0)

re
fe

r 
to

 th
e 

ab
se

nc
e 

of
bo

ok
s 

in
 th

e 
ho

m
e 

as
 o

ne
of

 th
e

un
de

rl
yi

ng
 c

au
se

s 
of

 th
e

ed
uc

at
io

na
l d

ef
ic

ie
nc

ie
s

ex
hi

bi
te

d

by
 p

oo
r 

ch
ild

re
n.

T
he

 e
xp

er
t e

vi
de

nc
e 

al
so

ap
pe

ar
s 

to
 s

up
po

rt
pl

ai
nt

if
fs

'
co

nt
en

tio
n 

th
at

 th
e

bo
ok

 d
is

tr
ib

ut
io

n
pr

oc
ed

ur
e 

w
ill

 a
d-

ve
rs

el
y 

af
fe

ct
 p

oo
r

ch
ild

re
n 

"p
sy

ch
ol

og
ic

al
ly

(a
nd

] 
em

o-

tio
na

lly
.

.
.

."
 (

A
pp

., 
15

.)
 M

an
y

ch
ild

re
n 

fr
om

 c
ul

tu
ra

lly
de

pr
iv

ed
 f

am
ili

es
 b

eg
in

sc
ho

ol
 n

ot
 h

av
in

g 
ha

d
ad

eq
ua

te

`4
 T

he
 R

ep
or

t o
f 

th
e 

Se
na

te
C

om
m

itt
ee

 o
n 

L
ab

or
 a

nd
Pu

bl
ic

 W
el

fa
re

(S
en

at
e 

R
ep

or
t 9

1.
63

4,
 9

1s
t

C
on

gr
es

s,
 2

d 
Se

ss
io

n)
 p

ro
vi

de
s

th
e 

fo
l-

lo
w

in
g 

ra
tio

na
le

 f
or

 th
e

am
en

dm
en

t (
at

 2
0)

: "
T

hi
s

re
qu

ir
em

en
t i

n

pa
rt

 C
 w

as
 a

do
pt

ed
by

 th
e 

C
om

m
itt

ee
 o

n 
th

e
ba

si
s 

of
 g

ro
w

in
g 

ev
id

en
ce

w
hi

ch
 ; 

tc
lic

at
es

 th
at

 th
e

ea
rl

y 
ye

ar
s 

of
 e

du
ca

tio
n 

ar
e

of
 p

ar
am

ou
nt

im
po

rt
an

ce
 in

 a
 c

hi
ld

's
de

ve
lo

pm
en

t."
 T

he
 R

ep
or

t
al

so
 s

ta
te

s 
th

at

T
itl

e 
I 

ha
s 

fo
cu

se
d 

fe
de

ra
l

m
on

ie
s 

"o
n 

w
ha

t m
ay

w
el

l b
e 

th
e 

m
os

t

cr
uc

ia
l p

ro
bl

em
 c

ha
lle

ng
in

g 
ou

r
sc

ho
ol

 s
ys

te
m

s 
to

da
y:

ho
w

 to
 e

du
ca

te

su
cc

es
sf

ul
ly

 th
e 

ch
ild

re
n 

of
A

m
er

ic
a'

s 
po

or
."

 (
Id

. a
t 7

.)
45

 S
ee

 B
en

ja
m

in
 S

.
B

lo
om

, A
lli

so
n 

D
av

is
 a

nd
R

ob
er

t H
es

s,
 C

om
pe

n-

sa
to

ry
 E

du
ca

tio
n 

fo
r

C
ul

tu
ra

l D
ep

ri
va

tio
n 

(H
ol

t,
R

in
eh

ar
t a

nd
 W

in
 -

rt
on

, I
nc

.,
1
9
6
7
)

[c
ite

d:
 (

B
lo

om
, D

av
is

,
H

es
s,

 1
96

7)
];

 B
en

ja
m

in
S.

B
lo

om
, S

ta
bi

lit
y 

an
d

C
ha

ng
e 

in
 H

um
an

C
ha

ra
ct

er
is

tic
s 

(J
oh

n 
W

ile
y

an
d 

So
ns

, I
nc

.
1
9
6
4
)

[c
ite

d:
 B

lo
om

(
1
9
6
4
)
]
;

J.
 M

cV
ic

ke
r 

H
un

t,
T

he
 C

ha
lle

ng
e 

of
in

co
m

pe
te

nc
e 

an
d 

Po
ve

rt
y,

"P
ap

er
s 

on
 th

e 
R

ol
e 

of
E

ar
ly

 E
du

ca
tio

n"
 (

U
ni

ve
rs

ity
of

 I
lli

no
is

 P
re

ss
,

19
69

) 
[c

ite
d:

 H
un

t

(
1
9
6
9
)
]
.

3
7

op
po

rt
un

iti
es

 f
or

 "
st

im
ul

at
io

n,
la

ng
ua

ge
 d

ev
el

op
m

en
t, 

an
d

in
te

lle
ct

ua
l d

ev
el

op
m

en
t.

.
."

 (
B

lo
om

, D
av

is
, H

es
s,

19
67

,

at
 1

5)
. T

he
ir

ex
pe

ri
en

ce
 d

oe
s 

no
t p

re
pa

re
 th

em
 w

el
l

fo
r

co
pi

ng
 w

ith
 th

e
re

qu
ir

em
en

ts
 o

f 
pu

bl
ic

 s
ch

oo
ls

. (
Id

. a
t 2

1.
)

T
hi

s 
fr

eq
ue

nt
ly

 m
ea

ns
 th

at
 "

 [
a]

 s
ea

ch
 y

ea
r 

of
 s

ch
oo

l g
oe

s
by

, t
he

 c
ul

tu
ra

lly
 d

is
ad

va
nt

ag
ed

ch
ild

 s
uf

fe
rs

 f
ur

th
er

 f
ru

s-
tr

at
io

n 
an

d 
fa

ilu
re

."
 (

Id
.)

 I
t

w
ou

ld
 a

pp
ea

r 
cl

ea
r 

th
at

 th
e

si
tu

at
io

n 
in

vo
lv

ed
 in

 th
is

 c
as

e 
w

ou
ld

ag
gr

av
at

e 
th

e 
pr

ob
le

m
.

T
hu

s,
 th

e 
pa

rt
ic

ul
ar

ly
 v

ita
l

in
te

re
st

s 
of

 in
di

ge
nt

 c
hi

ld
re

n
in

 e
du

ca
tio

na
l o

pp
or

tu
ni

tie
s

es
pe

ci
al

ly
 b

oo
ks

du
ri

ng
th

ei
r 

el
em

en
ta

ry
 s

ch
oo

lin
g

ad
ds

 f
ur

th
er

 s
up

po
rt

 to
 th

e
su

b-

st
an

tia
lit

y 
of

 p
la

in
tif

fs
' c

as
e.

Pl
ai

nl
y,

 it
 c

an
 n

ot
 b

e 
sa

id
th

es
e 

ch
ild

re
n 

ar
e 

"s
ub

st
an

tia
lly

le
ss

 in
te

re
st

ed
" 

in
 b

oo
ks

th
an

 th
os

e 
w

ho
 r

ec
ei

ve
 th

em
. C

ity
of

 P
ho

en
ix

 v
. K

ol
od

zi
ej

-
sk

i, 
39

9 
U

.S
. 2

04
, 2

12
,

5.
T

he
 D

ec
is

io
n 

B
el

ow
 I

s 
N

ot
Su

pp
or

te
d 

by
 th

is
C

ou
rt

's
 R

id
in

g 
in

 D
an

dr
id

ge
 v

.
W

ill
ia

m
s,

 3
97

 U
.S

.

47
1

T
he

 C
ou

rt
 o

f 
A

pp
ea

ls
 m

aj
or

ity
re

lie
d 

he
av

ily
 o

n 
th

is
C

ou
rt

's
 d

ec
is

io
n 

in
 D

an
dr

id
ge

 v
.

W
ill

ia
m

s,
 3

97
 U

.S
. 4

71
, i

n
re

je
ct

in
g 

pl
ai

nt
if

fs
 c

la
im

s.
 F

ir
st

,
th

e 
co

ur
t r

ea
d 

D
an

dr
id

ge

to
 e

st
ab

lis
h 

th
at

 th
e 

co
m

pe
lli

ng
in

te
re

st
 s

ta
nd

ar
d 

is
 in

ap
-

pl
ic

ab
le

 in
 th

e 
ci

rc
um

st
an

ce
s 

of
 th

is
 e

as
e.

(S
lip

 O
p.

 a
t 4

66
1-

46
62

.)
 S

ec
on

d,
th

e 
co

ur
t b

el
ow

 p
ur

po
rt

ed
 to

 a
pp

ly
 th

e
"r

ea
so

na
bl

e 
ba

si
s"

 s
ta

nd
ar

d 
in

 a
cc

or
d

w
ith

 it
s 

ap
pl

ic
at

io
n

in
 D

an
dr

id
ge

. (
Sl

ip
 O

p.
 a

t 4
65

6-
46

58
.)

D
an

dr
id

ge
 d

oe
s 

no
t

sw
ee

p 
so

br
oa

dl
y.

Fi
rs

t, 
th

is
 c

as
e 

is
 f

ac
tu

al
ly

di
ff

er
en

t f
ro

m
 D

an
dr

id
ge

be
ca

us
e 

of
 th

e 
ad

m
is

si
on

s 
of

 th
e 

lo
ca

l
de

fe
nd

an
ts

 a
s 

to
 th

e

"e
ss

en
tia

l"
 n

at
ur

e 
of

 te
xt

s,
 a

nd
 th

e 
im

pa
ct

of
 th

ei
r 

ab
se

nc
e.

A
t a

 m
in

im
um

, h
er

c 
is

 a
tr

ia
bl

e 
is

su
e 

as
 to

 w
he

th
er

 th
is

si
tu

at
io

n 
in

vo
lv

er
', 

in
 p

ra
ct

ic
al

ef
fe

ct
, a

 to
ta

l d
en

ia
l o

f 
ed

u-
ca

tio
n.

 D
an

dr
id

ge
, i

n 
co

nt
ra

st
, i

nv
ol

ve
d 

a
di

lu
tio

n 
of

 w
el

-



38

fa
re

 b
en

ef
its

. I
n 

ad
di

tio
n,

 u
nl

ik
e 

D
an

dr
id

ge
, i

t i
s 

ad
m

itt
ed

th
at

 s
tu

de
nt

s 
ar

e 
di

vi
de

d 
al

on
g 

lin
es

 o
f 

w
ea

lth
, a

nd
 th

e
C

ou
rt

 o
f 

A
pp

ea
ls

 a
gr

ee
d 

w
ith

 p
la

in
tif

fs
' c

on
te

nt
io

n 
th

at
th

is
 s

tig
m

at
iz

es
 p

oo
r 

st
ud

en
ts

, s
im

ila
rl

y 
to

 r
ac

ia
l s

eg
re

ga
-

tio
n 

in
 th

e 
du

al
 s

ys
te

m
. C

om
pa

re
 D

an
dr

id
ge

 v
. W

ill
ia

m
s,

su
pr

a,
 3

97
 U

.S
. a

t 4
85

, u
. 1

7;
 P

al
m

er
 v

. T
ho

m
ps

on
, 9

1 
S.

 C
t.

19
40

, 1
96

5-
19

66
 (

di
ss

en
tin

g 
op

in
io

n 
of

 W
hi

te
, J

.)4
6

Se
co

nd
, i

n 
M

in
dr

:d
ge

, t
hi

s 
C

ou
rt

 e
xp

re
ss

ed
 th

e 
st

an
da

rd
to

 b
e 

ap
pl

ie
d 

as
 f

ol
lo

w
s:

 "
It

 is
 e

no
ug

h 
th

at
 th

e 
St

at
e'

s
ac

tio
n 

be
 r

at
io

na
lly

 b
as

ed
 a

nd
 f

re
e 

fr
om

 in
vi

di
ou

s 
di

sc
ri

-
m

in
at

io
n.

" 
39

7 
U

.S
. a

t 4
87

. (
em

ph
as

is
 a

dd
ed

.)
 T

he
 c

ou
rt

be
lo

w
 r

ef
er

re
d 

to
 "

lim
ite

d 
re

so
ur

ce
s"

 (
Sl

ip
 O

p.
 a

t -
I6

58
),

id
en

tif
ie

d 
th

e 
le

gi
sl

at
ur

e'
s 

go
al

 in
 th

e 
ch

al
le

ng
ed

 s
ch

em
e 

to
he

 th
e 

fo
st

er
in

g 
of

 c
er

ta
in

 s
ub

je
ct

s,
 te

rm
ed

 it
s 

ac
tio

n
"c

le
ar

ly
 ju

st
if

ie
d 

in
 te

rm
s 

of
 th

e 
go

al
s 

it 
so

ug
ht

 th
er

eb
y 

to
ad

va
nc

e"
 a

nd
 c

on
cl

ud
ed

 th
at

 th
e 

D
an

dr
id

ge
 s

ta
nd

ar
d 

w
as

sa
tis

fi
ed

. (
Sl

ip
 O

p.
 a

t 4
65

8.
) 

It
 in

qu
ir

ed
 n

o 
fu

rt
he

r.
W

e 
su

bm
it 

th
at

 th
is

 a
na

ly
si

s 
di

d 
no

t s
at

is
fy

 e
ith

er
 b

ra
nc

h
of

 th
e 

D
an

dr
id

ge
 s

ta
nd

ar
d.

 F
ir

st
, e

ac
h 

of
 th

e 
co

ur
ts

 b
el

ow
re

fe
rr

ed
 to

 s
ta

te
 e

ff
or

ts
 to

 c
on

se
rv

e 
lim

ite
d 

re
so

ur
ce

s.
 F

ro
m

th
is

 v
ie

w
po

in
t, 

th
e 

st
at

ut
or

y 
sc

he
m

e 
is

 c
om

pl
et

el
y 

ir
ra

-
tio

na
l. 

A
 m

ill
io

na
ir

e'
s 

ch
ild

re
n 

in
 g

ra
de

s 
7 

to
 1

2 
ar

e 
fu

r-
ni

sh
ed

 f
re

e 
te

xt
s,

 h
ar

dl
y 

a 
m

et
ho

d 
of

 c
on

se
rv

in
g 

re
so

ur
ce

s.
M

ea
nw

hi
le

, c
hi

ld
re

n 
of

 th
e 

po
or

 in
 g

ra
de

s 
1-

6 
ar

e 
de

ni
ed

 a
n

es
se

nt
ia

l e
du

ca
tio

na
l t

oo
l. 

Se
co

nd
, p

ro
vi

di
ng

 b
oo

ks
 to

 th
e

ch
ild

re
n 

of
 th

e 
af

fl
ue

nt
 in

 g
ra

de
s 

7-
12

, b
ut

 d
en

yi
ng

 th
em

 to
po

or
 c

hi
ld

re
n 

in
 g

ra
de

s 
1-

6 
do

es
 n

ot
 m

ax
im

iz
e 

th
e 

im
pa

ct
 o

f
st

at
e 

ai
d,

 a
no

th
er

 s
ta

te
d 

ob
je

ct
iv

e.
 T

hi
rd

, s
tu

de
nt

s 
w

ho
m

us
t d

o 
w

ith
ou

t t
ex

ts
 in

 th
e 

el
em

en
ta

ry
 g

ra
de

s 
w

ill
 n

ot
 b

e
he

lp
ed

 "
in

 th
e 

fi
el

ds
 o

f 
sc

ie
nc

e,
 m

at
he

m
at

ic
s 

[a
nd

] 
fo

re
ig

n
la

ng
ua

ge
s"

 b
y 

ha
vi

ng
 te

xt
s 

in
 th

e 
se

co
nd

ar
y 

gr
ad

es
.

44
 W

hi
le

 w
e 

re
co

gn
iz

e 
th

e 
im

po
rt

an
ce

 o
f 

th
e 

in
te

re
st

s 
in

vo
lv

ed
 in

D
an

dr
id

ge
, t

he
 w

ea
lth

 c
la

ss
if

ic
at

io
n 

an
d 

th
e 

im
pa

ct
 o

n 
ed

uc
at

io
n 

m
ak

e
th

is
 a

n 
ap

pr
op

ri
at

e 
si

tu
at

io
n 

fo
r 

ap
pl

ic
at

io
n 

of
 th

e 
co

m
pe

lli
ng

 in
-

te
re

st
 s

ta
nd

ar
d,

 a
s 

w
e 

ha
ve

 s
ho

w
n 

ab
ov

e 
at

 1
5-

22
.

39

T
he

re
 a

re
 o

th
er

 s
ta

te
 p

ol
ic

ie
s 

w
hi

ch
m

us
t b

e 
w

ei
gh

ed
in

 a
ss

es
si

ng
 th

e 
"r

at
io

na
lit

y"
of

 th
e 

le
gi

sl
at

iv
e 

sc
he

m
e.

T
he

 p
ol

ic
y 

m
an

if
es

te
d 

in
 N

ew
Y

or
k'

s 
co

m
pu

ls
or

y 
sc

ho
ol

at
te

nd
an

ce
 la

w
 [

E
du

ca
tio

n 
L

aw
 §

32
05

(1
)

(a
)]

 is
 n

ot
 s

at
is

-
fi

ed
 b

y 
ha

vi
ng

 c
hi

ld
re

n 
si

t b
oo

kl
es

s
in

 th
e 

cl
as

sr
oo

m
. W

e
no

te
 a

ls
o 

th
at

 th
e 

le
gi

sl
at

ur
e'

s
st

at
em

en
t o

f 
po

lic
y,

 f
ro

m
w

hi
ch

 th
e 

co
ur

t i
de

nt
if

ie
d 

th
e 

st
at

e'
s

in
te

re
st

 h
er

e,
 r

ef
er

re
d

no
t o

nl
y 

to
 p

ro
m

ot
in

g 
ce

rt
ai

n 
su

bj
ec

ts
,

bu
t a

ls
o 

st
at

ed
 in

pa
rt

: "
T

he
 s

ec
ur

ity
 a

nd
 w

el
fa

re
of

 th
e 

na
tio

n 
re

qu
ir

e 
th

e
fu

lle
st

 d
ev

el
op

m
en

t o
f 

th
e 

m
en

ta
l r

es
ou

rc
es

an
d 

sk
ill

s 
of

its
 y

ou
th

. T
hi

s
ca

lls
 f

or
 m

or
e 

ad
eq

ua
te

 e
du

ca
tio

na
l o

pp
or

-

tu
ni

tie
s 

an
d.

.
.

(p
ro

m
ot

in
g 

ce
rt

ai
n 

su
bj

ec
ts

) 
...

."
 (

Q
uo

te
d

in
 S

lip
 O

p.
 a

t 4
65

8;
 e

m
ph

as
is

 a
dd

ed
.)

G
iv

en
 a

ll 
of

 th
es

e
co

ns
id

er
at

io
ns

, H
e 

do
 n

ot
 b

el
ie

ve
 th

at
 th

e
sc

he
m

e 
m

ay
 b

e
te

rm
ed

 "
ra

tio
na

lly
 b

as
ed

."
It

 is
 c

le
ar

er
 th

at
 th

e 
si

tu
at

io
n 

is
 n

ot
 "

fr
ee

fr
om

 in
vi

di
-

ou
s 

di
sc

ri
m

in
at

io
n.

" 
T

he
St

at
e 

re
qu

ir
es

 p
la

in
tif

fs
 to

 a
tte

nd
sc

ho
ol

. T
he

y 
ar

e 
w

ith
ou

t e
ss

en
tia

l
bo

ok
s,

 a
nd

 th
er

ef
or

e,
th

e 
lo

ca
l d

ef
en

da
nt

s 
ad

m
it,

 h
av

e 
a 

le
ss

er
ed

uc
at

io
na

l o
p-

po
rt

un
ity

 th
an

 s
tu

de
nt

s 
fr

om
 m

or
e 

af
fl

ue
nt

 f
am

ili
es

.
Fu

r-
th

er
, t

he
 c

ou
rt

be
lo

w
 c

on
ce

de
s,

 th
ey

 m
ay

 b
e 

st
ig

m
at

iz
ed

,
si

m
ila

rl
y,

 w
e 

su
bi

ni
t, 

to
 b

la
ck

 s
tu

de
nt

s 
in

 th
e

du
al

 s
ys

te
m

.
W

is
co

ns
in

 v
. C

on
st

an
tin

ea
u,

 9
1 

S.
C

t. 
50

7,
 5

10
. N

on
e

of
 th

is
 is

du
e 

to
 a

ny
 "

 a
ct

io
n,

 c
on

du
ct

 o
r 

de
m

ea
no

r 
of

th
ei

rs
.

.
."

L
ev

y 
v.

 L
ou

is
ia

ni
z,

 3
91

 U
.S

. 6
8,

 7
2.

41
 A

nd
,

fi
na

lly
, i

t w
ou

ld
ap

pe
ar

 th
at

 th
er

e 
ar

e
al

te
rn

at
iv

es
 w

hi
ch

 w
ou

ld
 b

ot
h 

se
rv

e
th

e 
st

at
e'

s 
in

te
re

st
s 

an
d 

av
oi

d 
th

es
e 

co
ns

eq
ue

nc
es

.C
ar

ri
ng

-

to
n 

v.
 R

as
h,

 3
80

U
.S

. 8
9,

 9
5 

-9
6;

 D
ea

n 
M

ilk
 C

o.
 v

. C
ity

 o
f

M
ad

is
on

, 3
40

 U
.S

. 3
49

48

47
 S

ee
 a

ls
o 

C
ha

nd
le

r 
v.

 S
ou

th
 B

en
d 

C
om

m
un

ity
Sc

ho
ol

 C
or

po
ra

tio
n,

C
.A

. N
o.

 7
1S

 5
1 

(N
.D

. I
nd

., 
A

ug
. 2

6,
 1

97
1)

, t
he

di
st

ri
ct

 c
ou

rt
 s

ch
oo

l
fe

es
 c

as
e 

di
sc

us
se

d 
ab

ov
e 

at
 n

. 7
; (

".
...

D
ef

en
da

nt
 h

er
ei

n 
ha

s 
to

ta
lly

fa
ile

d 
to

 p
re

se
nt

 a
ny

 r
ea

so
n 

w
hy

 th
e

pl
ai

nt
if

f-
st

ud
en

ts
 s

ho
ul

d 
in

cu
r

sa
nc

tio
ns

 f
or

 th
ei

r 
pa

re
nt

s'
 f

ai
lu

re
 to

 p
ay

 s
ch

oo
l

fe
es

."
 M

em
. O

p.
 a

t 6
.)

48
 C

on
si

de
ra

tio
n 

of
 a

lte
rn

at
iv

es
 is

 p
ro

pe
r.

C
ar

ri
ng

to
n,

 li
ke

 D
an

dr
id

ge
w

ri
tte

n 
by

 M
r.

 J
us

tic
e 

St
ew

ar
t, 

he
ld

 v
io

la
tiv

e 
of

th
e 

eq
ua

l p
ro

te
ct

io
n



40

If
 th

is
 is

 n
ot

 "
in

vi
di

ou
s 

di
sc

ri
m

in
at

io
n,

" 
w

e 
ar

e 
qu

ite
at

 a
 lo

ss
 to

 k
no

w
 w

ha
t i

s.
6.

T
he

 S
ta

tu
to

ry
 S

ch
em

e 
D

en
ie

s 
D

ue
 P

ro
ce

ss
O

f 
L

aw
T

he
 lo

w
er

 c
ou

rt
's

 c
on

cl
us

io
n 

th
at

 th
is

 c
as

e 
pr

es
en

ts
 n

o
du

e 
pr

oc
es

s 
is

su
es

 4
9 

co
nf

lic
ts

 w
ith

 d
ec

is
io

ns
 o

f 
th

is
 C

ou
rt

 r
e-

co
gn

iz
in

g 
th

at
 th

e 
du

e 
pr

oc
es

s 
cl

au
se

 d
oe

s 
pr

ot
ec

t a
ga

in
st

ar
bi

tr
ar

y 
'g

ov
er

nm
en

t i
nf

ri
ng

m
en

t o
f 

im
po

rt
an

t i
nd

iv
id

ua
l

in
te

re
st

s,
 in

cl
ud

in
g 

ed
uc

at
io

n.
 M

ey
er

 v
. N

eb
ra

sk
a,

 2
62

 U
.S

.
39

0;
 P

ie
rc

e 
v.

 S
oc

ie
ty

 o
f 

Si
st

er
s,

 2
68

 U
.S

. 5
10

; B
ol

lin
g 

v.
Sh

ar
pe

, 3
47

 U
.S

. 4
97

;5
° 

se
e 

al
so

 W
ill

ia
m

s 
v.

 I
lli

no
is

, 3
99

U
.S

. 2
35

, 2
59

-2
66

 (
co

nc
ur

ri
ng

 o
pi

ni
on

 o
f

H
ar

la
n,

 J
.)

 M
or

e-
ov

er
, d

es
pi

te
 it

s 
vi

ew
 o

n 
th

e 
du

e 
pr

oc
es

s 
cl

au
se

, t
he

 lo
w

er
co

ur
t e

xp
re

ss
ed

 a
gr

ee
m

en
t w

ith
 p

la
in

tif
fs

' a
lle

ga
tio

n 
th

at
po

or
 c

hi
ld

re
n 

m
ig

ht
 b

e 
st

ig
m

at
iz

ed
 in

 th
e 

op
er

at
io

n 
of

 th
e

st
at

ut
or

y 
sc

he
m

e.
 S

ee
 W

is
co

ns
in

 v
. C

on
st

an
tin

ea
u,

 9
1 

S.
 C

t.
50

7,
 5

10
.

In
 M

ey
er

, t
hi

s 
C

ou
rt

 r
ev

er
se

d 
th

e 
co

nv
ic

tio
n 

of
 a

 te
ac

he
r

un
de

r 
a 

N
eb

ra
sk

a 
la

w
 w

hi
ch

 f
or

bi
d 

th
e 

gi
vi

ng
 o

f 
in

st
ru

c-
tio

n 
in

 a
 la

ng
ua

ge
 o

th
er

 th
an

 E
ng

lis
h 

to
a 

st
ud

en
t b

el
ow

th
e 

ni
nt

h 
gr

ad
e.

 T
he

 C
ou

rt
 s

tr
es

se
d 

th
e 

im
po

rt
an

ce
 o

f 
ed

u-
ca

tio
n 

an
d 

no
te

d 
N

eb
ra

sk
a'

s 
co

m
pu

ls
or

y 
at

te
nd

an
ce

 la
w

.

cl
au

se
 a

 T
ex

as
 C

on
st

itu
tio

na
l p

ro
vi

si
on

 p
ro

hi
bi

tin
g

a 
pe

rs
on

 m
ov

in
g 

to
T

ex
as

 w
hi

le
 a

 m
em

be
r 

of
 th

e 
ar

m
ed

 f
or

ce
s 

fr
om

 v
ot

in
g 

in
an

y 
st

at
e

el
ec

tio
n 

w
hi

le
 a

 m
em

be
r 

of
 th

e 
ar

m
ed

 f
or

ce
s.

 T
he

 C
ou

rt
 d

is
cu

ss
ed

al
te

rn
at

iv
es

 w
hi

ch
 th

e 
st

at
e 

co
ul

d 
em

pl
oy

 to
 s

at
is

fy
 it

s 
pu

rp
or

te
d 

ob
je

c-
tiv

es
. 3

80
 U

.S
. a

t 9
5-

96
. T

he
 o

pi
ni

on
 r

ef
er

re
d 

ne
ith

er
 to

 th
e 

co
m

-
pe

lli
ng

 in
te

re
st

 s
ta

nd
ar

d,
 n

or
 to

 a
 f

ed
er

al
 c

on
st

itu
tio

na
l r

ig
ht

 to
 v

ot
e.

It
 d

id
 r

ef
er

 to
 th

e 
im

po
rt

an
ce

 o
f 

vo
tin

g 
(3

80
 U

.S
. a

t 9
4,

 9
6)

, b
ut

 th
e

sa
m

e 
is

 tr
ue

 a
s 

to
 e

du
ca

tio
n.

 S
ee

 1
6-

21
 a

bo
ve

.
In

 D
ea

n 
M

ilk
 th

is
 C

ou
rt

 h
el

d 
in

co
ns

is
te

nt
 w

ith
 th

e 
co

m
m

er
ce

cl
au

se
 a

n 
or

di
na

nc
e 

fo
rb

id
di

ng
 th

e 
sa

le
 o

f 
m

ilk
 in

 M
ad

is
on

 u
nl

es
s 

pr
o-

ce
ss

ed
 a

nd
 b

ot
tle

d 
at

 a
n 

ap
pr

ov
ed

 p
la

nt
 w

ith
in

 f
iv

e 
m

ile
s 

of
 M

ad
is

on
.

T
he

 r
ul

in
g 

w
as

 b
as

ed
, i

n 
pa

rt
,

up
on

 th
e 

ap
pa

re
nt

 a
va

ila
bi

lit
y 

of
 "

re
as

on
-

ab
le

 a
nd

 a
de

qu
at

e 
al

te
rn

at
iv

es
 ..

.."
 (

34
0 

U
.S

. a
t 3

54
.)

 'W
e 

su
bm

it
th

at
 it

is
 m

or
e 

ap
pr

op
ri

at
e 

to
 e

va
lu

at
e 

al
te

rn
at

iv
es

 h
er

e 
w

he
re

 th
e

cr
iti

ca
l p

er
so

na
l i

nt
er

es
ts

 o
f 

in
di

ge
nt

 s
tu

de
nt

s 
ar

e 
in

vo
lv

ed
.

'9
 S

lip
 O

p.
 a

t 4
66

1.
 (

"O
bv

io
us

ly
, t

ho
ug

h,
 d

ue
pr

oc
es

s 
is

 n
ot

 in
vo

lv
ed

he
re

."
)

5°
 S

ee
 d

is
cu

ss
io

n 
ab

ov
e

at
 1

6-
21

 o
n 

th
e 

im
po

rt
an

ce
 o

f 
th

e 
in

di
vi

-
du

al
 in

te
re

st
 in

 e
du

ca
tio

n.

41

M
ey

er
, s

up
ra

, 2
62

 U
.S

. a
t

40
0.

 T
he

 r
ul

in
g 

re
st

ed
, i

n 
pa

rt
,

on
 th

e 
pr

em
is

e 
th

at
th

e 
la

w
 a

rb
itr

ar
ily

 b
ur

de
ne

d 
"t

he
 o

p-
po

rt
un

iti
es

 o
f 

pu
pi

ls
 to

 a
cq

ui
re

kn
ow

le
dg

e"
 in

 v
io

la
tio

n
of

th
e 

du
e 

pr
oc

es
s 

cl
au

se
. 2

62
 U

.S
. a

t4
01

-4
03

.9
1

M
r.

 J
us

tic
e 

H
ar

la
n 

pr
em

is
ed

 h
is

 c
on

cu
rr

en
ce

in
 W

ill
ia

m
s

v.
 I

lli
no

is
, 3

99
 U

.S
. 2

35
, 2

59
-2

66
,

on
 th

e 
du

e 
pr

oc
es

s 
cl

au
se

,

te
rm

in
g 

th
e 

is
su

e 
w

he
th

er
th

e 
ch

al
le

ng
ed

 le
gi

sl
at

io
n 

"a
r-

bi
tr

ar
ily

 in
fr

in
ge

s 
a 

co
ns

tit
ut

io
na

lly
pr

ot
ec

te
d 

in
te

re
st

.
.
. .

"
39

9 
U

.S
. a

t 2
59

.5
2 

A
pp

ly
in

g 
a 

st
an

da
rd

 e
xp

re
ss

ed
in

hi
s 

op
in

io
n,

"
he

 c
on

cl
ud

ed
 th

at
 th

e 
Il

lin
oi

s 
pr

oc
ed

ur
e 

w
as

vi
ol

at
iv

e 
of

 th
e 

cl
ue

 p
ro

ce
ss

 c
la

us
e.

T
hi

s 
ca

se
 in

vo
lv

es
 a

 d
ue

 p
ro

ce
ss

 v
io

la
tio

n,
 g

iv
en

th
es

e

co
nt

ro
lli

ng
 p

ri
nl

ei
pl

es
 :

Fi
rs

t, 
an

 im
po

rt
an

t i
nd

iv
id

ua
l

in
te

re
st

 is
 s

ig
ni

fi
ca

nt
ly

bu
rd

en
ed

. I
n 

16
ye

r 
"t

he
 o

pp
or

tu
ni

tie
s 

of
 p

up
ils

to
 a

cq
ui

re
kn

ow
le

dg
e"

 w
er

e 
in

fr
in

ge
d 

by
 a

ru
le

 f
or

bi
dd

in
g 

th
e 

te
ac

h-
of

 f
or

ei
gn

 la
ng

ua
ge

s.
 H

er
e,

 th
e 

bu
rd

en
in

g
of

 th
e 

sa
m

e
in

te
re

st
 r

es
ul

ts
 f

ro
m

 th
e 

fa
ilu

re
 o

f 
th

e 
st

at
e

to
 p

ro
vi

de
 in

-
di

ge
nt

s 
an

 a
dm

itt
ed

ly
 e

ss
en

tia
l

ed
uc

at
io

na
l t

oo
l. 

T
he

 d
ep

-
ri

va
tio

n 
is

 m
or

e 
ex

tr
em

e 
in

 th
is

 c
as

e,
 e

xt
en

di
ng

 to
al

l e
le

-
m

en
ts

 o
f 

th
e 

cu
rr

ic
ul

um
 in

 w
hi

ch
 b

oo
ks

 a
re

us
ed

.

51
 I

n 
B

ol
lin

g 
v.

 S
ha

rp
e,

 3
47

 'U
.S

. 4
97

, t
hi

s 
C

ou
rt

 h
el

d 
th

at
 o

pe
ra

tio
n

of
 a

 d
ua

l s
ch

oo
l s

ys
te

m
 in

 th
e 

D
is

tr
ic

t o
f

C
ol

um
bi

a 
vi

ol
at

ed
 th

e 
du

e
pr

oc
es

s 
cl

au
se

 o
f

th
e 

Fi
ft

h 
A

m
en

dm
en

t. 
T

he
 C

ou
rt

 c
on

cl
ud

ed
: "

Se
gr

e-
ga

tio
n 

in
 p

ub
lic

 e
du

ca
tio

n 
is

 n
ot

 r
ea

so
na

bl
y

re
la

te
d 

to
 a

ny
 p

ro
pe

r
go

ve
rn

m
en

ta
l o

bj
ec

tiv
e,

 th
us

 it
 im

po
se

s 
on

N
eg

ro
 c

hi
ld

re
n 

of
 th

e
D

is
tr

ic
t o

f 
C

ol
um

bi
a 

a 
bu

rd
en

 th
at

 c
on

st
itu

te
s 

an
ar

bi
tr

ar
y 

de
pr

iv
at

io
n

of
 th

ei
r 

lib
er

ty
 in

 v
io

la
tio

n 
of

 th
e 

D
ue

 P
ro

ce
ss

C
la

us
e.

" 
34

7 
U

.S
. a

t 5
00

.
"7

'2
 T

he
 m

aj
or

ity
 h

el
d 

vi
ol

at
iv

e 
of

 th
e 

eq
ua

l p
ro

te
ct

io
n

cl
au

se
 th

e
Il

lin
oi

s 
pr

oc
ed

ur
e 

al
lo

w
in

g 
im

pr
is

on
m

en
t

of
 a

n 
in

di
ge

nt
 c

ri
m

in
al

de
fe

nd
an

t, 
in

 d
ef

au
lt 

ot
 p

ay
m

en
t

of
 a

 f
in

e,
 b

ey
on

d 
th

e 
m

ax
im

um
 a

ut
ho

r-
iz

ed
 b

y 
th

e 
st

at
ut

e 
re

gu
la

tin
g 

th
e 

su
bs

ta
nt

iv
e

of
fe

ns
e.

 W
ill

ia
m

s,
 s

up
ra

,
39

9 
U

.S
 a

t 2
41

.
53

".
th

e 
na

tu
re

 o
f 

th
e 

in
di

vi
du

al
 in

te
re

st
 a

ff
ec

te
d,

th
e 

ex
te

nt
 to

w
hi

ch
 it

 is
 a

ff
ec

te
d,

 th
e 

ra
tio

na
lit

y 
of

 th
e

co
nn

ec
tio

n 
be

tw
ee

n 
le

gi
s-

la
tiv

e 
m

ea
ns

 a
nd

 p
ur

po
se

, t
he

 e
xi

st
en

ce
of

 a
lte

rn
at

iv
e 

m
ea

ns
 f

or
ef

fe
ct

ua
tin

g 
th

e 
pu

rp
os

e,
 a

nd
 th

e 
de

gr
ee

of
 c

on
fi

de
nc

e 
w

e 
m

ay
 h

av
e

th
at

 th
e 

st
at

ut
e 

re
fl

ec
ts

 th
e 

le
gi

sl
at

iv
e 

co
nc

er
n

fo
r 

th
e 

pu
rp

os
e 

th
at

w
ou

ld
 le

gi
tim

at
el

y 
su

pp
or

t t
he

 m
ea

ns
ch

os
en

."
 W

ill
ia

m
s,

 s
up

ra
, 3

99
U

.S
. a

t 2
60

 (
co

nc
ur

ri
ng

 o
pi

ni
on

).



42

Se
co

nd
, t

he
re

 a
re

 s
ig

ni
fi

ca
nt

 q
ue

st
io

ns
ab

ou
t "

th
e 

ra
tio

n-
al

ity
 o

f 
th

e 
co

nn
ec

tio
n 

be
tw

ee
n 

le
gi

sl
at

iv
e

m
ea

ns
 a

nd
 p

ur
-

po
se

. .
."

 W
ill

ia
m

s 
v.

 I
lli

no
is

, s
up

ra
, 3

99
 U

.S
.

at
 2

60
 (

co
n-

cu
rr

in
g 

op
in

io
n)

. P
ro

vi
di

ng
 b

oo
ks

to
 c

hi
ld

re
n 

of
 a

ff
lu

en
t

fa
m

ili
es

 in
 g

ra
de

s 
7-

12
 a

nd
de

ny
in

g 
th

em
 to

po
or

 c
hi

ld
re

n
in

 g
ra

de
s 

1-
6 

is
a 

w
ho

lly
 ir

ra
tio

na
l m

et
ho

d 
of

 f
ur

th
er

in
g

th
e 

pu
rp

or
te

d 
st

at
e 

in
te

re
st

s 
of

co
ns

er
vi

ng
 r

es
ou

rc
es

 a
nd

m
ax

im
iz

in
g 

th
e 

im
pa

ct
 o

f 
st

at
e

ai
d.

 F
ur

th
er

, N
ew

 Y
or

k'
s

pu
rp

os
e 

ca
n 

no
t b

e 
un

de
rs

to
od

 o
nl

y 
by

 c
on

si
de

ri
ng

th
e 

la
w

s
im

m
ed

ia
te

ly
 in

vo
lv

ed
 in

 th
is

ca
se

. T
he

 d
en

ia
l o

f 
te

xt
s 

to
ch

ild
re

n 
is

 e
nt

ir
el

y 
in

co
ns

is
te

nt
 w

ith
th

e 
po

lic
y 

m
an

if
es

te
d

by
 th

e 
st

at
e'

s 
co

m
pu

ls
or

y
at

te
nd

an
ce

 la
w

. [
N

.Y
. E

du
ca

tio
n

L
aw

 §
 2

20
5 

(1
) 

W
.]

 S
ur

el
y,

th
e 

st
at

e 
in

te
re

st
 r

ef
le

ct
ed

 in
§ 

32
05

 (
1)

(a
) 

is
 n

ot
 s

at
is

fi
ed

 b
y 

ha
vi

ng
st

ud
en

ts
 s

it 
bo

ok
ie

ss
its

in
 th

e 
cl

as
sr

oo
m

.
T

hi
rd

, t
he

re
 is

an
 a

ss
er

te
d 

st
at

e 
in

te
re

st
 in

 p
ro

m
ot

in
g

de
ve

lo
pm

en
t i

n 
ce

rt
ai

n 
su

bj
ec

ts
ta

ug
ht

 a
t t

he
 s

ec
on

da
ry

Z
N

.3
lr

's
.

W
e 

su
bm

it,
 h

ow
ev

er
, t

ha
t i

t i
s 

no
t

su
ch

 a
s 

to
 o

ut
w

ei
gh

th
e 

im
pa

ct
 o

f 
th

e 
ch

al
le

ng
ed

 s
ch

em
e

on
 th

e 
cr

iti
ca

l i
nt

er
-

es
ts

 o
f 

th
e 

pl
ai

nt
if

fs
 [

W
ill

ia
m

s
v.

 I
lli

no
is

, s
up

ra
, 3

99
 U

.S
.

at
 2

62
-2

63
 (

co
nc

ur
ri

ng
 o

pi
ni

on
)]

,5
4

pa
rt

ic
ul

ar
ly

 in
 v

ie
w

 o
f

th
e 

ap
pa

re
nt

 "
ex

is
te

nc
e 

of
 a

lte
rn

at
iv

e
m

ea
ns

 f
or

 e
ff

ec
tu

at
-

in
g 

th
e 

[s
ta

te
's

] 
pu

rp
os

e[
s]

.
.

. .
" 

W
ill

ia
m

s,
 s

up
ra

, 3
99

U
.S

. a
t 2

60
 (

co
nc

ur
ri

ng
 o

pi
ni

on
).

55
Fo

ur
th

, a
 s

tu
de

nt
's

 in
te

re
st

 in
an

 e
du

ca
tio

n 
is

 a
 p

er
so

na
l

on
e.

 M
ey

er
, s

up
ra

, 2
62

 U
.S

. a
t 4

01
; a

cc
or

di
ng

ly
,

it 
is

 p
at

-
en

tly
 a

rb
itr

ar
y 

fo
r 

th
at

 in
te

re
st

to
 b

e 
bu

rd
en

ed
 d

ue
 to

a 
ci

r-
cu

m
st

an
ce

 o
ve

r 
w

hi
ch

 th
e 

ch
ild

ha
s 

no
 c

on
tr

ol
, t

he
 in

di
g-

en
cy

 o
f 

hi
s 

fa
m

ily
. S

ee
 L

ev
y 

v.
 L

ou
is

ia
na

,
39

1 
U

.S
. 6

8,
 7

2 
;5

6

51
 O

ne
 c

om
m

en
ta

ry
 n

ot
es

 a
bo

ut
 M

ey
er

:
"T

he
 in

di
vi

du
al

's
 in

te
re

st
in

 e
du

ca
tio

n 
is

 p
er

so
na

l a
nd

im
po

rt
an

t, 
im

po
rt

an
t e

no
ug

h
to

 s
ub

du
e

th
e 

ar
gu

ab
ly

 r
at

io
na

l
pu

rp
os

e 
of

 th
e 

st
at

e 
to

 d
em

oc
ra

tiz
e 

its
 c

hi
ld

re
n

an
d 

th
us

 to
 a

vo
id

 th
e 

di
vi

si
on

s 
of

se
ct

 a
nd

 c
re

ed
."

 C
oo

ns
, C

lu
ne

 a
nd

Su
ga

rm
an

, s
up

ra
 n

. 1
5,

 a
t 3

76
-

ss
 S

ee
 d

is
cu

ss
io

n 
of

 a
lte

rn
at

iv
es

 s
up

ra
at

 :3
0-

32
.

56
 L

ev
y 

w
as

 d
ec

id
ed

 o
n 

eq
ua

l p
ro

te
ct

io
n

gr
ou

nd
s 

an
d 

w
e 

ci
te

it
ab

ov
e 

in
 s

up
po

rt
 o

f
ou

r 
ar

gu
m

en
t b

as
ed

 o
n 

th
at

 c
la

us
e.

H
ow

ev
er

,

43

R
ob

in
so

n 
v.

 C
al

if
or

ni
a,

 3
70

 U
.S

. 6
60

, 6
67

 a
nd

n.
 9

; B
od

di
e

v.
 C

on
ne

ct
ic

ut
, 9

1 
S.

 C
t. 

78
0,

 7
88

."
Fi

ft
h,

 o
ur

 d
ue

 p
ro

ce
ss

 c
on

te
nt

io
n 

is
 b

ut
tr

es
se

d 
by

 th
e

ac
kn

ow
le

dg
ed

 s
tig

m
at

iz
at

io
n.

 W
is

co
ns

in
v.

 C
on

st
an

tin
ea

u,
91

 S
.C

t. 
50

7,
 5

10
. A

s 
Ju

dg
e 

K
au

fm
an

 s
ta

te
d 

in
 d

is
se

nt
 b

el
ow

(S
lip

 O
p.

 a
t 4

67
0)

 :

T
he

 p
sy

ch
ol

og
ic

al
 a

nd
 s

oc
ia

l i
m

pa
ct

 o
f 

th
e 

ba
dg

e
of

in
fe

ri
or

ity
 im

pl
ie

d 
by

 th
ei

r 
di

sf
av

or
ed

 tr
ea

tm
en

t m
us

t
ex

te
nd

 f
ar

 b
ey

on
d 

th
e 

cl
as

sr
oo

m
s

.
.

.
.

T
he

 e
nd

ur
in

g
le

ss
on

 th
ey

 a
re

 th
us

 ta
ug

ht
 in

 th
e 

pu
bl

ic
 s

ch
oo

ls
 th

ey
at

te
nd

 w
ith

ou
t b

oo
ks

 is
 th

at
 w

ea
lth

 b
re

ed
s 

fa
vo

re
d

tr
ea

tm
en

t w
hi

le
 d

is
ad

va
nt

ag
e 

le
ad

s 
on

 to
 s

til
l g

re
at

er
ha

nd
ic

ap
s.

T
hi

s 
st

ig
m

at
iz

at
io

n 
is

 m
uc

h
m

or
e 

th
an

 s
im

pl
y 

th
e 

re
fl

ec
tio

n
of

 p
ri

va
te

 in
eq

ua
lit

y;
 it

 is
 d

ir
ec

tly
 a

ttr
ib

ut
ab

le
to

 th
e 

op
-

er
at

io
n 

an
d 

in
te

ra
ct

io
n 

of
 th

e 
st

at
e'

s 
ed

uc
at

io
n 

la
w

s 
in

 th
e

sc
ho

ol
s 

w
hi

ch
 p

oo
r 

ch
ild

re
n

ar
e 

re
qu

ir
ed

 b
y 

st
at

e 
la

w
 to

at
te

nd
. A

nd
 u

nl
ik

e 
G

on
st

an
tin

ea
u,

 th
er

e 
is

no
t e

ve
n 

a 
cl

ai
m

of
 a

ny
 a

tte
m

pt
ed

 r
em

ed
ia

l b
en

ef
it 

to
 th

os
e 

st
ig

m
at

iz
ed

.

C
.

A
L

T
E

R
N

A
T

IV
E

L
Y

, T
IL

E
 C

O
U

R
T

 O
F 

A
PP

E
A

L
S 

D
E

C
ID

E
D

 I
M

PO
R

-

T
A

N
T

 Q
U

E
ST

IO
N

S 
O

F 
FE

D
E

R
A

L
 L

A
W

 W
H

IC
H

 H
A

V
E

 N
O

T
 B

E
E

N

B
U

T
 S

H
O

U
L

D
 B

E
 S

E
T

T
L

E
D

 B
Y

 T
H

IS
 C

O
U

R
T

W
e 

ar
gu

e 
th

ro
ug

ho
ut

 th
at

 th
e

co
ur

t b
el

ow
 d

ec
id

ed
 f

ed
-

er
al

 q
ue

st
io

ns
 "

in
 a

w
ay

 in
 c

on
fl

ic
t w

ith
 a

pp
lic

ab
le

 d
ec

is
io

ns

"t
he

 c
on

ce
pt

s 
of

 e
qu

al
 p

ro
te

ct
io

n 
an

d 
du

e
pr

oc
es

s,
 b

ot
h 

st
em

m
in

g 
fr

om
ou

r 
A

m
er

ic
an

 id
ea

l o
f 

fa
ir

ne
ss

, a
re

 n
ot

 m
ut

ua
lly

 e
xc

lu
si

ve
."

 B
ol

lin
g

v.
 S

ha
rp

e,
 3

47
 U

.S
. 4

97
, 4

99
.

57
 S

ee
 a

ls
o 

C
ha

nd
lt:

r 
v.

 S
ou

th
 B

en
d 

C
om

m
un

ity
Sc

ho
ol

 C
or

po
ra

tio
n,

N
o.

 7
1 

S 
51

 (
N

.D
. I

nd
., 

A
ug

. 2
6,

 1
97

1)
 [

 "
T

he
 s

ch
oo

l
fe

e 
co

lle
ct

io
n

pr
oc

ed
ur

e 
as

 a
pp

lie
d 

to
 th

es
e 

m
in

or
 p

la
in

tif
fs

, c
on

di
tio

ns
 th

ei
r 

pe
rs

on
al

ri
gh

t t
o 

an
 e

du
ca

tio
n 

up
on

 th
e 

va
ga

ri
es

 o
f 

th
ei

r 
pa

re
nt

's
co

nd
uc

t,
an

 in
to

le
ra

bl
e 

pr
ac

tic
e 

co
nd

em
ne

d 
by

 th
is

 C
ou

rt
 in

 C
ar

pe
nt

er
,

et
 a

l. 
v.

A
rn

ol
d,

 7
0 

S 
54

 (
19

70
).

" 
IN

Ie
m

. O
p.

at
 6

.]



44

of
 th

is
 c

ou
rt

; .
...

" 
[S

up
re

m
e 

C
ou

rt
 R

ul
e

19
(1

) 
(b

).
] 

H
ow

-
ev

er
, t

hi
s 

ca
se

 c
an

 b
e

vi
ew

ed
 a

s 
pr

es
en

tin
g 

ne
w

 q
ue

st
io

ns
.

A
cc

or
di

ng
ly

, i
n 

th
e 

al
te

rn
at

iv
e,

 w
e

su
bm

it 
th

at
 th

e 
C

ou
rt

 o
f

A
pp

ea
ls

 "
de

ci
de

d 
an

 im
po

rt
an

t q
ue

st
io

n
of

 f
ed

er
al

 la
w

w
hi

ch
 h

as
 n

ot
 b

ee
n,

 b
ut

 s
ho

ul
d 

be
, s

et
tle

d
by

 th
is

 c
ou

rt
; .

"
(I

d.
) 

T
he

 f
ee

s 
at

 is
su

e 
he

re
 p

re
se

nt
 a

n
im

po
rt

an
t q

ue
iti

on
ju

st
 a

s 
th

e 
on

es
 in

vo
lv

in
g 

th
e 

cr
im

in
al

 p
ro

ce
ss

,
vo

tin
g 

an
d

di
vo

rc
e 

lit
ig

at
io

n 
di

d 
in

 G
ri

ff
in

, a
nd

 it
s 

pr
og

en
y,

H
ar

pe
r

an
d 

B
od

di
e.

C
on

cl
us

io
n

Fo
r 

th
e 

re
as

on
s 

ex
pr

es
se

d 
in

 th
is

 b
ri

ef
 a

nd
 in

 th
e

pe
tit

io
n,

th
is

 C
ou

rt
 s

ho
ul

d 
ag

re
e 

to
 r

ev
ie

w
 th

e
de

ci
si

on
 o

f 
th

e 
C

ou
rt

of
 A

pp
ea

ls
 f

or
 th

e 
Se

co
nd

 C
ir

cu
it 

in
th

is
 c

as
e.

B
y:

 J
. H

A
R

O
L

D
 F

L
A

N
N

E
R

Y
t1

,
1&

R
O

B
E

R
T

 P
R

E
SS

M
A

N
PA

U
L

 R
. D

IM
O

N
D

JE
FF

R
E

Y
 K

O
B

R
IC

IC

C
en

te
r 

fo
r 

L
aw

 a
nd

 E
du

ca
tio

n,
H

ar
va

rd
 U

ni
ve

rs
ity

T
H

E
 U

N
IT

E
D

 M
IN

IS
T

R
IE

S

IN
 P

U
B

L
IC

 E
D

U
C

A
T

IO
N

N
ov

em
be

r,
 1

97
1



UNITED STATES COURT OF APPEALS
FOR THE SEVENTH DISTRICT

June 9, 1971
WILLIAMS, ET AL.

V.

Pm;E, ET A.L.
No. 18526

Appeal from the United Slates District Court
for the Northern District of Illinois

Before: Swygert, J; Kiley, C.J., Fairchild, C.J.
ORDER

This action for declaratory and injunctive relief and
damages was brought pursuant to the Civil Rights Act of
1871, 42 ' 1983, and jurisdiction was claimed under
28 U.S.C. 1242, 2201, 2202, 2281, 2282 and 2284. Upon
motion of the defendants and after receiving briefs of the
parties, the district court dismissed the complaint and the
cause for failure to state a claim upon which relief could be
granted.

The complaint alleges that graduation participation is
an essential part of a child's education and the complaint
may be construed as claiming that in the schools concerned
the activities for which the fees are required have been
recognized by the school administrators, teachers, parents
and students as integral parts of the school experience,
from which indigent children are being excluded. Until
these and related factual questions are explored at an evi-
dentiary hearing, the precise contours of the constitutional
rights which plaintiffs claim were violated are not readily
discernible.

As Professor Moore has stated the rule, ''[Al complaint
should not be dismissed for insufficiency nuless it appears

to a certainty that plaintiff is entitled to no relief under
any state of facts whirl, could he proved in support of the
claim." 2A J. Moore, Federal Practice 12.08, at 2271-74
(2d ed. 1968). This is especially true in actions brought
under 42 U.S. § 1983, Escalera v. New York City Housing
Authority, 425 F.2d 853, 857 (2(1 Cir. 1970). Applying that
standard to the instant complaint, the complaint should not
have been dismissed without receiving evidence, The judg-
ment. of the district court is reversed and the cause
remanded for further proceedings.

cert. denied,
40 U.S. Law
Week 3288,
(Dec. 21, 1971)



HARVARD UNIVERSITY
CENTER FOR LAW AND EDUCATION

38 Kirkland Street
Cambridge, Massachusetts o2t38
617-495-4666

TO: Legal Services Offices

FROM: Center for Law and Education

RE: Memorandum of Law for Challenges to School Fees

The following legal memorandum was written for a particular
case in Elma, Washington, by Steve Randels, Seattle Legal Services,
and Patricia Lines and Robert Pressman, Center for Law and Education.
It has "modular" components--separable sections. Now that the Elma
case is settled, the facts can be rewritten, and all or part of the
same brief is being reused in another similar Washington case. Some
sections might also be incorporated into briefs in other states.
Thus, headings are not numbered, Discussion which focuses specifi-
cally on Washington law and factual and legal discussions all begin
on new pages, and can be deleted or rearranged. This approach was
adopted to aid legal services offices suffering from a shortage of
secretaries.

Section I, which is not included in this "modular brief," would
be a statement of facts. In Elma, the fees charged to students
ranged from $15 to $25, and covered items such as magazines, student
activities and towel service. Students were harassed and sometimes
received failing grades for failure to pay the fees. The fees were
established by the local school board, and not by the state legis-
lature.

Section II argues that the fees policy violates the state con-
stitution. Since the Washington State Constitution does not provide
for "free" schools, Part A argues that a provision for a system of
"common schools" requires free schools.* Part B argues that a free
school requirement precludes even the smallest fees. Adverse cases
allowing charges are not cited in the brief. See, e.g., Vincent v.
County Board of Education, 222 Ala. 216, 131 So. 893 (1931); Roberts
v. Bright, 222 Ala. 677, 133 So. 907 (1931); Bryant v. Whisehart,
167 Ala. 325, 52 So. 525 (1910).

Since an early attorney general's opinion seems to exclude
high schools from the definition of common schools in Washington,

* Even in the absence of an express constitutional provision pre-
scribing a system of public or common schools, state courts might
be found to require that such schools be free once they are organ-
ized. Dicta in Massachusetts, for example, defines public schools
as those ". . . which are open and free to all the children and
youth of the town in which they aregaTuated, who are of proper
age or qualifications to attend them . . . ." Jenkins v. Andover,
103 Mass. 94, 99 (1869) (emphasis added).
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Memorandum: Challenges to School Fees, p. 2

reliance is also placed on an ultra vires argument (Section III) .

This is a somewhat old-fashioned argument--predating the New Deal
and an era when courts were regularly striking down legislation
simply because it was "unreasonable." Where the state constitution-
al argument is strong, Section III could well be omitted.

Section IV presents the case for a violation of the federal
constitution's equal protection clause because it discriminates a-
gainst the poor. Only cursory reference is made here to the adverse
Supreme Court dicta in Dandridge v. Williams, 397 U.S. 471 (1970)
and James v. Valtierra, 402 U.S. 137 (1971), relating to the
standard of review. If it comes up, Dandridge might be distin-
guished on the grounds that it is not an education case. It should
also be classified as a case which does not involve a fundamental
right (welfare payments) or a suspect classification (family size,
and hence is not a case requiring "active review." See Brief,
Section IV.

James v. Valtierra makes major inroads on the argument ap-
pearing in Part IV(c) (1) , which maintains that economic classifi-
cations should be treated like racial classifications. In James,
the Court upheld a California state constitutional provision which
required that low-rent housing projects be approved by a majority
vote in a referendum in the community where the project would be
located. The Court distinguished its earlier decision in Hunter
v. Erickson, 393 U.S. 385 (1969) , where it struck down a city char-
ter provision which had required a similar referendum before the
city could adopt open housing ordinances. The Court in James also
observed that the record did not support a claim that the Califor-
nia law in fact discriminated against a racial minority.

The Court found the California law justified in that it gave
the citizens of a community a "voice in a decision which may lead
to large expenditures of local governmental funds for increased
public services and to lower tax revenues." Justices Marshall,
Brennan and Blackmun dissented on grounds that the referendum re-
quirement violated the equal protection rights of the poor. Justice
Douglas abstained.

This case makes it fairly clear that a majority on the Supreme
Court will require the "far heavier burden of justification" only
for racial classifications, and not for other classifications,
even economic classifications.

James should be distinguished on the ground that education is
more important than low-rent public housing. This must be consi-
dered together with the fact that economic classifications are
more onerous than the kinds of classifications to which courts ap-
ply the traditional equal protection test (military status, resi-
dency, etc.). Therefore, the two factors together require the
same degree of justification as would be required in cases involving
only fundamental rights or only racial classifications. See Note,
Eguai Protection, 82 Harv. L. Rev. 1067 (1969). Essentially, the
courts seem to be balancing the equities. The nature of classifi-
cation as well as the nature of the right which is in jeopardy are

24 27



Memorandum: Challenges to School Fees, p. 3

both factors which must be considered when valuing the relative
importance of the citizen's interest and the competing interest
of the state.

Secondly, James should be distinguished on the ground, that
the countervailing state interest--preserving democratic decision-
making--is vastly more important than any countervailing state
interest which could be forwarded to justify school fees or exclud-
ing children from school for inability to pay such fees. See John-
son brief at 22, n. 24.

Superficially, James seems to go even further and deny equal
protection to any groupings save racial. This is a misreading.
First, the Court would not overrule the lines of non-racial equal
protection cases so obliquely. Second, the Court has more recently
observed, in Townsend v. Swank, 92 S. Ct. 502, n. 8 (1971),
that:

. . . a classification which channels one class of
people, poor people, into a particular class of low
paying, low status jobs would plainly raise substan-
tial questions under the Equal Protection Clause.

If damages are claimed, authority may be found in Bond v.
Public Schools of Ann Arbor School District, 383 Mich. 293, 178 N.W.
2d 484 (1970) and Op. of the Att'y General of Wyo., 1971 Op. no. 4
(June 11, 1971). In both, the existence of a previous decision
by the attorney general of the state was deemed necessary to put
the school district on notice that it should not charge fees.

The Center will be happy to review and comment on briefs if
given at least one week to do so.
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THE FEES POLICY VIOLATES THE
STATE CONSTITUTION

A. The Constitution and Laws of the State of Washington Provide for a
a System of Public Schools to be Maintained at Public Expense and
Free of Charge.

In a compact with the United States, entered into when admitted to

the Union, the State of Washington promised to guarantee certain funda

mental rights to its citizens. One of these guarantees was for "the

establishment and maintenance of systems of public schools . . . which

shall be open to all . . . ." Wash. Cons. art. XXVI (1889) . The

framers of the Washington Constitution made further provision for public

education in Article IX which reads in part:

1. Preamble. It is the paramount duty of the state to
make ample provision for the education of all children
residing within its borders, without distinction or
preference on account of race, color, caste or sex.

2. Public School System. The legislature shall provide
for a general and uniform system of public schools. The

public school system shall include common schools and
such high schools, normal schools and technical schools as
may hereafter be established.

As required by the Constitution, the legislature has provided for a

system of public schools in this state. It has also defined public

schools as follows (R.C.W. 28A.01.055):

Public schools shall mean the common schools as referred to
in Article IX of the state Constitution and those schools
and institutions of learning having a curriculum below
the college or university level as now or may be established
by law and maintained at public expense.
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As defined in P.C.W. 28A.01.060(emphasis added):

"Common schools" means schools maintained at public
expense, in every school district and carrying on a
program from kindergarten through the twelfth grade
or any part thereof including vocational educational
courses otherwise permitted by law.

In an early case, the Washington Supreme Court found a model training

school which was selective in admitting students was not a "common school"

and therefore was not entitled to funds from the common school fund.

The court defined "common school" to mean one which is free and open

to all. School District No. 20 v. Bryan, 51 Wash. 498, 502-504,

99 P.28 (1909) (emphasis added):

The words "common school" cannot be arbitrarily defined,
but must be considered in connection with the general scheme
of education outlined in the Constitution of the State. . . .

LA/mP le provision for the education of children was 'made
paramount, and the duty was imposed upon the Legislature
of providing a general and uniform system of public schools.
The system must be uniform in that every child shall have
the same advantages and be subject to the same discipline
as every other child . . . .

. . . To summarize, a common school, within the meaning of
our Constitution, is one that is common to all children of
proper age and capacity, free and subject to and under the
control of qualified voters of the school district.

See also the dicta in a later case, Lichtman v. Shannon, 90 Wash. 186,

190-191, 155 P. 783 (1916):

. . Public schools are usually defined as schools . . .

maintained at public expense by taxation and open without
charne to the children of all residents of the town or
district.

The constitutional mandate and these judicial interpretations require

that public schools in Washington be free and open to all. This precludes

conditioning; the benefits of public education upon payment of a fee. To

hold otherwise would require parents of school age children to finance

schools from private resources when the Constitution and laws of this

28
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state require that they be maintained at public expense. To hold

otherwise would also deny to children of parents who are unable to pay

the fees access to the public schools as guaranteed to them in the

Washington State Constitution.
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Since this is the first fees case in this state, more specific

authority from other states is also relevant. Kansas has a constitu-

tional provision similar to that contained in the constitution of this

state (Kan. Const. art., Sec. 2):

The Legislature shall encourage the promotion of
intellectual, moral, scientific and agricultural
improvement, by establishing a uniform system of
common schools. . . .

The Kansas Supreme Court struck down a statute permitting a school system

to require pupils attending high school to pay a fee of $2.50 to help

meet expenses. Before deciding whether this constitutional mandate

referred to "a system of free common schools or pay common schools,"

the Court thoroughly examined and analyzed relevant law and legal

history. Board of Education v. Dick, 70 Kan. 434, 438, 78 P. 812,

813-14 (1904). The court observed that

The phrase "common schools" is synonymous with public schools."
"Common or public schools are, as a general rule,

schools supported by general taxation, open to all of suita-
ble age and attainments, free of expense, and under the con-
trol of agents appointed by the voters."

The court then consulted' numerous law dictioneries, all of which de-

fined common schools as "free" or "gratuitous" and concluded (Ibid.):

We think it follows, therefore, both from authority and
reason, that the phrase "common schools" was used in
the Constitution in its technical sense, which means
free schools, and that the common schools of Kansas are
free schools.

In Special School District No. 65 v. Bangs, 144 Ark. 34, 221 S.W.

1060 (1920), the Supreme Court of Arkansas struck down tuition charges

assessed against high school students. School officials argued that the

district was not required to establish high schools, and therefore,

constitutional provisions did not apply. The court ruled to the con-

trary. Once high schools were established, they became "common schools"

30
33



as contemplated by the State Constitution and had to be free of charge.

See also, Dowell v. School District Not 1, 220 Ark. 828, 250 S.W. 2d

127, 129-30 (1952); Mariadahl Children's Home v. Bellegarch School

District No. 23, 163 Kan. 49, 180 P. 2d 612 (1947); Moore v. Brinson,

170 Ga. 680, 154 S.E. 141 (1930); Claxton v. Stanford, 160 Ga: 573,

128 S.E. 887 (1925); Board of Education v. Corey, 63 Okla. 178, 163

P. 949, 953 (1917); Irvin v. Gregory, 86 Ga. 605, 13 S.E. 120 (1891).

These cases hold that wherever a constitution requires "common"

"public!, or "free" schools, it is unlawful to charge tuition of any

kind.

To conclude, the constitution of this state requires the public

schools to be free of charge to the students eligible to attend them.
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B. The Constitutional Requirement for Free Public Schools Precludes
Conditioning Full Participation in a Course or an Essential School
Activity on Payment of a Fee.

Although it is clear from the above tent the State Constitution

mandates that public schools be "free," there still seems to be a question

of "how free?" Accordin7 t.n school officials, small chary es for a few

limited and specific roods or services are nermissible. We maintain

otherwise. The question is, then, "What is free?" Webster's Inter-

national Dictionary (2nd Ed., at 1003) defines "free" to mean "given or

furnished without cost or payment; gratuitous; or free admission."

This definition of "free" should make it clear that even the smallest

charge is illeral.

The relevant cases from other states indicate that a fees charge

need not be a full tuition charge to contravene a requirement that

public schools be free. Even the smallest charge to defray the cost of

the academic program -- teaching, facilities and textbooks -- have been

deemed as invalid as a full assessment for tuition. On the other hand,

it seems ressonl.ble for school officials to charge admission for

attendance at a school concert or athletic event. However, even this

may be invalid if attendance is required or punitive action is taken

against the non-paying student. Thus, the Supreme. Court of Idaho struck

down a variety of academic and non-academic fees where the sanction for

non-payment was the withholding of the student's transcript. Paulson v.

Minidoka Countz School District No. 311, 93 Idaho 469, 463 P. 2d 935

(1970). The Idaho Constitution provided for a ":;stem of public, free

oomnon schools." The school fees were essentiall:; tho name as those in

32 35



in the case at bar. The Minidoka School District had charged each

Student attending high school:

School District Fees $ 2,50
Textbook Fees 10.00
Activity Ticket 3.50
Student Council Fee 1.00
Newspaper 1.00
Annual (Yearbook) 5.60
Cap and Gomm Fee 1.00
Class Fee .40

$ 25.00

In subsequent years, the fees remained the same, but were itemized

only as "Textbook Fees" (112.50) and "School Activities Fees" ($12.50).

All of these, even the fees for so-called "extra-curricular activities,"

were struck down (93 Idaho at 472, 463 P. 2d. at 938):

A levy for such purposes, imposed generally on all students
whether they participate in the extra-curricular activities
or not, becomes a charge on attendance at school. Such a
charge contravenes the constitutional mandate that the
school be free.

Under the test applied by the court, a fee would be invalid if it

was prerequisite to participation in school, or any "necessary element

of any school activity." Ibid.

This test was applied again in Bond v. Public Schools of Ann Arbor

School District, 383 Mich. 693, 178 N.J. 2d 484 (1970). Parents sued

to declare certain fees unconstitutional and to recover fees paid.

They dill not allege that any student was penalized for failure to pay.

The trial court had found in favor of the plaintiffs as to general foes,

interscholastic athletic fees, and materials tickets (the latter being

charged for specialized courses such as photography, art, home economics

and industrial arts). However, it had erroneously upheld the requirement
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Nor does it matter how small the fee charge ie. If such charges

are prohibited by a state's constitution, then a charge of $1.00 would

be as invalid as a charge for full tuition. To hold otherwise would

be opening the door to a limitless number of future increases in the

charge. This spectre swayed the court in Young v. Trustees of Foun-

tL12;11=Graded g 1222 64 S.C. 131, 41 S.E. 824 (1902). Plaintiffs

sought an injunction against a $2.00 fee required for attendance at

a local grade school. The fee was to cover incidental expenses in-

cluding heating and equipment costs. Pupils were to be suspended

for non-payment. By statute, the state had instituted a system of

free schools. The court granted the injunction (64 S.C. at 136,

41 S.E. at 826):

If the trustees have the right, under the act of 1896,
to charge an incidental fee of $2.00 from each scholar,
they have the right to increase it to $10.00 per scholar.
In other words, if the right exists, there is no limit
in said act of 1896 to such power of trustees.

In State ex rel. Little v. Resents of the Universit of Kansas, 55

Kan. 389, 40 P. 656 (1895), the issue involved an annual library fee

of $5.00 and a graduation fee of $5.00, with exclusion or suspension

the penalty; for non-payment. The laws of Kansas required that admis-

sion to the university was to be free to state residents. The court

concluded that even incidental fees were illegal (55 Kan. at 39Q, 40

P. at 658):

If the regents may collect five dollars for the use
of the library, why may they not collect also for the
use of the rooms of the building and the furniture?
Why may they not impose fees for walking in the campus, or
for the payments of instructors? All these things have

cost money.. If they collect for one thing, it is not
apparent why they may not collect for another.

Allowing even the smallest fee to stand is a dangerous precedent. In

the face of an unqualified constitutional guarantee for public schools,

there can be no such compromises.
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that children purchase textbooks, miscellaneous supplies and equipment

and had refused to permit recovery for payment of the general fees.

18 Mich. App. 506, 171 N.W. 2d 557 (1969). On appeal, the Supreme

Court of Michigan found in favor of the plaintiffs on these issues. The

"curt expressly adopted the reasoning of the Idaho Court in the Paulson

case. They also found it invalid to distinguish between tuition charges

and charges for materials (383 Mich. at 702 , 178 N.W. 2d. at L88):

AT.,nlyin; either the "necessary elements of any
school Is activity" test or the "integral fundamental
Dart of the elementary or secondary education" test,
it is clear that books and school supplies are an
essential part of a system of free public elementary
and secondary schools.

It should be noted that no child was barred from the Ann Arbor Schools

because of his inability to pay. 18 Mich. App. 506, 171 N.W. 2d. 557,

593. The issue concerned whether students who were "financially able"

could be compelled to pay fees including those charred for textbooks

and miscellaneous supplies

In Wyoming, where the state constitution requires a system of

"free" elementary schools, the attorney general has ruled that no fees

may be charged for any "necessary element" of a pupil's education in

high school. The attorney general reasoned that once high schools were

created, they became part of the same system, and had to be free.

The ruling extended to cover all fees relating to the curriculum, or

courses at a school. Extracurricular fees were not covered tr except

that the opinion noted that the school district participation in extra

curricular activities should be free to those who could not afford to

pay fees. Opinion of the Attorney General of Wyoming, 1971 Op, no. 1+,

June 11, 1971.



THE FEES POLICY IS INVALID BECAUSE IT EXCEEDS
THE STATUTORY AUTHORITY OF THE SCHOOL BOARD

A. Charring School Fees Exceeds the Statutory Power of the Board.

School Boards do not have unlimited power and authority. Like

any municipal corporation, the Board has only as much authority as

it has received from the legislature by statute. An action which

is not specifically authorized by statute, and cannot be fairly

implied from specific statutory authority is ultra vires . 1
See

Board of Directors of the Independent School District of Waterloo, Ia.

v. Green, 259 Ia. 126, 147 N.W. 2d 854 (1967); Coggins v. Board of

Education of City of Durham, 233 N.C. 763, 23 S.E. 2d 527 (19114);

Gustafson v Wethersfield Townshi Hi h SchoC. District 1.1, 319

I11. App. 255, 49 N.E. 2d 311 (1943); Seattle High School

Sharpies, 159 Wash. 424, 298 P. 974 (1930); Rhea v. Board of

Education of Devils Lake, 41 N.D. 4499 171 N.W. 103 (1919); Mat

thews v Board of Education of School District No 1, 127 Mich.

530, 86 N.W. 1036 (1901); cf., Sullivan v. Houston Independent School

District, 307 F. Supp. 1328, 1340,1345 n. 1 (S.D. Tex. 1969). Under

1. This doctrine should not be confused with federal or state
constitutional limitations on school authorities. A school rule
which is permissible under the Constitution may still be invalid
because the legislature has not delegated the power to school officials
to pass the rule. Compare ?laugh v. Board of Trustees of the University
of Mississippi, 237 U.S. 589 (1915), and Hughes v. Caddo Parish School
Board, 57 F. Supp. 508 (W.D. La. 1945) , affirmed 323 U.S. 685 (1945))
with Wright v. Board of Education of St. Louis, 295 Mo. 466, 246 S.W.
43 (1922). Of course, if the legislature authorizes an act, it must
comply with constitutional standards.



this doctrine, the Courts will invalidate acts which are arbitrary

and unreasonable, or otherwise exceed its authority as delegated by

the legislature.2

2. For example, the courts have forbidden school officials from
requiring a child to perform chores (State v. Board of Education of
the City of Fond du Lac, 63 Wis. 234, 23 N.W. 102 (1885)) and requiring
school patrols. Re Student Patrols, Att. Gen. Op., 11 Pa. Dist. and
County Rev. 660 (1929). Other acts deemed to be ultra vires have
included restrictions on students' social activities (Dritt v. Snodgrass,
66 !1o. 286, 27 Am. E. 343 (1877) (dicta); State v. Osborn, 32 Mo. Op.
536 (1888)), unless the restriction was confined to that which would
be necessary to assure performance of studies. Magnum v. Keith,
147 Ga. 603, 95 S .E . 1 (1918) .



In Washington, the Supreme Court has fully recognized the

ultra vires rule (Seattle !firth School v. Sharpies, 159 Wash. 424,

428, 298 P. 971+, 995 (1930):

. as the school district is a municipal
corporation created by the legislature, it, acting
through its board of directors, can exercise only
such powers as the legislature has granted in
express words, or those necessarily or fairly
implied in or incident to powers expressly granted,
or those essential to the declared objects and
purposes of the municipal corporation.

When applied to the facts in the instant case, this rule requires

that the assessment of fees 'or other charges must be expressly

authorized by statute, or, at least, it must be necessary to the

accomplishment of some duty or implied under some power which the

state has expressly granted to the school board. A review of rele-

vant Washington statutes reveals no specific authority to charge

students compulsory fees in public schools. In fact, tuition charges

are expressly prohibited. R.C.W. 28A.58.230. Therefore, the court

must decide whether the power to charge incidental fees may be

implied from the general grants of authority contained in R.C.W.

28A.58.010:

A school district shall possess all the
usual powers of a public corporation, and . .

may . transact all business necessary for
maintaining school (sic).

Alternatively, the power could be viewed as an incident of the specific

authority to furnish and maintain school buildings (R.C.VI. 28A.58.102)

or to operate libraries (R.C.W. 28A .58 .100 This seems doubtful,

however, since the Washington legislature has omitted to grant school

officials specific authority to charge fees in public schools, while



it has granted such authority to officials of educational institutions

in many other situations. For example, tuition and incidental fees

associated with state universities and community colleges are provided

for with great particularity. See,2412, R.C.W. 28B.15.100, and 28B.15.500.

R.C.W. 28A.34.010 permits the charging of fees for nursery schools

established in connection with common schools. R.C.W. 28A.70.110

authorizes the payment of teacher certificate fees. Nonresident

children and adults may be charged tuition unless other arrangements

can be made (R.C.W. 2811.58.240). Moreover, those sections of the code

which detail methods of raising revenue for schools appear to limit

a school's revenue raising activities to public taxation. See

28A.01.060; and see generally R.C.W. 28A.40 through 28A.56.

In sum, the power to charge fees for materials or service, while

apparently precluded in the context of the common schools, is speci

fically granted in other contexts. Moreover, the machinery for raising

revenue is outlined in detail, and appears to restrict school boards

to public taxation as a source of revenue. The express mention of

one thing in a statute can imply the exclusion of another. Bradley v.

Department of Labor and Industries, 52 Wash. 2d 780, 329 P. 2d 196

(1958); Washington Natural Gas Co. v. Public Utility Dist. No. 1 of

Snohomish County, 77 Wash. 2d 90; 459 P. 2d 633 (1969). This would

bar a finding that the power to charge fees, though not specifically

provided for, would exist by implication from other general grants

of authority.



Finally, in a recent opinion the Attorney General for the State

of Washington found that a school district did not have the authority

to charge either a general tuition fee or a special tuition fee for

certain courses. A.G.O. 65-66 No. 113. He also concluded that the

district cannot require students to purchase books, supplies and

instructional materials from the district where the same were not

supplied free of charge. Ibid. pp. 3-6. See also A.G.O. No. 51-53-494,

where the Attorney General ruled against febs for materials:

There a school district does not have sufficient
funds to pay for the cost of instructional materials,
may such school district levy and collect a fee of
S3.00 per pupil to be used to partially offset the
cost of instruction materials, including but not
being limited to art paper, penmanship paper, chart
paper, tagboard, paints, ink, modeling clay, yarn,
paper fasteners, pins and other similar items?

In neither opinion did the Attorney General rule on the board's

duty to supply these materials, but this is not the question raised

in the instant case either.



In the absence of an express statutory authorization, the courts

in other states have refused to imply authority to charge fees,

and have usually found fee assessments to be ultra vires. Compare

Young v. Trustees of Fountain Inn Graded School, 64 S.C. 131, 41 S.E.

824 (1902) with Felder v. Johnston, 127 S.C. 215, 121 S.E. 34 (1924).

In Younic, the court struck down a school board's attempt to require

students to pay an incidental fee. In reviewing various sections of

the statute in question, the court rejected the conclusion that

charging fees was essential or incidental to the various other powers

specifically conveyed (64 S.C. at 138-39, 41 S.E. at 827):

. . . Surely the legislature could not have more
pointedly fixed the specific duties of a board
of trustees of a school district than is here
done . . We honor the motives of this body of
public-spirited citizens in their effort to advance
the education of the children but we dare not
add to the law.

In Felder the court upheld a similar action since the legislature

had passed a specific law allowing school districts to make the

assessments.

See also Morris v. Vandiver, 164 Miss. 476, 143 So. 228 (1933).

The Supreme Court of Mississippi examined relevant statutes to find

where the school board at an agricultural high school might have

received authority to charge $13 in fees to cover costs of an athletic

program, literary events, library privileges, public speaker, orches-

tra and band and entertainment at assemblies. It found no specific

authorization, and it held that the general powers of the Board to

maintain discipline or do that which is necessary for the business

management of the schools could not be extended to provide authority

for such charges (164 Miss. at 493, 145 So. at 233):
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. . We do not think the power broad enough
to authorize the board to impose charges not
specifically authorized by law, and to enforce
payment by refusing permission to attend the
school where students are eligible to attend.
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B. Taking Punitive Action Against a Child Because He Does Not Pay
Compulsory School Fees Exceeds the Powers Delegated School Boards.

Even if the board had authority to charge fees, it is doubtful

that school officials may punish children for failure to pay the

assessment, in the absence of specific statutory authorization.

Although school boards have indisputable power to adopt appropriate

and reasonable disciplinary rules and procedures, there are limits

on the exercise of this authority. Excessive punishment can be

deemed ultra vires, even if a school rule was itself valid.3 In

other words, even if it were appropriate for a board to require

students to make some payment for some service, it would be inap-

propriate to punish non-payment by expulsion, denial of access to a

course, failing or poorer grades, withholding a transcript or by

similar injury to the child's academic privileges.

3. For example, in Iowa the Supreme Court decided that a school
board could not withhold a atudentle diploma because she had re
fused to wear a cap and gown at a commencement exercise. The 0ourt
noted that the board might have excluded the student from the exer
ciao, but struck down the actual punishment imposed because Uinta
excessive and beyond the scope of the board's authority. The Court
said (Valentine v, Independent School District, 191 Ia. 1100,

1104.01 183 N.W. 434, 436-437 (1921),

. we hold that such rule is unreasonable and a
nullity as a condition precedent to receive the honors

of graduation and a diploma. The wearing of a cap and
gown on commencement night has no relation to educational
values, the discipline of the school, scholastic grades,
or intellectual advancement.

See also Perkins v. Independent School District of West Des Moines,
56 Ia. 474, 9 N.W. 346 (1880); State v. Vanderbilt, 116 Ind. 141
18 N.E., 267-68 (1888).



This was the reasoning of the Attorney General for the State

of Washington, who advised against excessive punishments for a

child who lost a book from the school library. A school district

wished to require reimbursement for the lost book, which it could

legally do, but it also wished to punish the child who failed to

make up the loss by refusing to transmit his transcript on his

transfer to another public school. The attorney general ruled

(AGO 61-62, No. 48):

It is our opinion that if the board of directors
of a school district were to adopt a rule or
regulation under which it would refuse to transmit
a student's credits to a school to which the
student has transferred until fees for lost books
were paid, the rule would be struck down by the
courts as being, arbitrary and capricious if the
sane were ever tested.

Furthermore, if such rule and regulation were
adopted and a student was prevented from enrolling
in a proper class in the district to which he
transferred, the rule, under certain circumstances
would conflict with our compulsory education law
(chapter 28.27 ROW) and with the statutory right
of every child between the ages of six and
twentyone years to attend the public schools
in the district in which he resides.

In another opinion, the Washington Attorney General ruled that

a student's diploma could not be withheld because of an unsatis

fied claim for damaged or unreturned books (quoted in AGO 61-62,

No. 48, p. 3):

. we see no grounds that would reasonably
justify a school board in imposing such a severe
penalty . . . the withholding of a certificate
of graduation. It would be an injustice to the
student to put into effect such drastic rules.

The policy of the state and the paramount object
of our educational system is to keep the boys
and girls in school and not to drive them out by
harsh rules for such a trivial offense as losing
a book or two.

44
47



THE FEES POLICY VIOLATES
THE UNITED STATES CONSTITUTION

BY DENYING EQUAL PROTECTION
TO CHILDREN OF THE POOR

The Fourteenth Amendment to the United States Constitution provides

that "no state shall . . . deny to any person within its jurisdiction

the equal protection of the laws." Literally interpreted, this provision

prohibits an unequal treatment of school children. However, the courts

traditionally have allowed differential treatment of persons where it is

reasonably related to the legitimate purpose contained in the law or regu-

lation creating the differential treatment (the "reasonable relation"

test).4 This test does not apply where a fundamental right is in jeopardy

or when the classification of those receiving differential treatment is

suspect. When either of these factors exist, than a stricter test applies.

In these more difficult situations the courts will subject the classifi-

cation to strict scrutiny, and will require a compelling state interest

or purpose (the "compelling interest and higher relevance" test) .
5

4. Cases where the Court has applies the "reasonable relation" test
include Rine ldi v. Yeager, 384. U.S. 305 (1966); Carrington v. Rash,

380 U.S. 89 (1965); Morey v. Dowd, 354 U.S. 457 (1957); F.S.Ro ster
Guano Co. v. Virginia, 253 U.S. 412 (1920); Gulf, Colorado & destern
Ky. v. Ellis, 165 U.S. 150 (1897); See Tussman and ten Broek, The
Equal Protection of the Laws, 37 Calif. L. Rev. 341, 346 (1949).

5. Cases where the Court has required a compelling state interest include

Shapiro vs Thompson, 394 11.S. 618 (1969); Harper v. Virgonia State Bd. of

Elections, 383 U.S. 663 (1966); Douglas v. California, 372 U.S. 353 (1963);
Griffin v. Illinois, 351 U.S. 12 (1956); Brown v. Board of Education

347 U.S. 483 (1954) ; see, also, Chandler v. South Bend Community School

Corp., sir. no. 71 S 51, N.D. Ind., Aug. 26, 1971.



In other words, depending on the nature of the interest which is

thr.atened by the classification, the courts will apply a different

standard of review. In an ordinary case - where no important, right is

in jeopardy and the classification is not "suspect" -- the court applies

what has been described as "restrained review." In other cases, such

as the instant case, the court applies "active review" and requires

officials to justify their action by showing that an overiding and

compelling state interest is at stake. Dunham v. Pulsifer, 312 F.

Supp. 411, 415-417 (D. Vt. 1970); Note, Equal Protection, 82 Harv.

L. Rev. 1067 (1969). Before proceeding further, therefore, this court

must decide whether to apply "restrained" or "active" review to the

case at bar. As will be shown, the stricter standard, must be used

because children have a fundamental right to education, and because

economic status (poor and nonpoor) is a suspect classification. How-

ever, as discussed in the next section even under the less stringent

traditional standard, the fees policy is invalid.
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A. The Fees Policy Singles Out Children of the Very Poor For
Discriminatory Treatment

Children of the very poor are among those who cannot afford the

necessary fees. Particularly for those whose only source of income is

welfare payments, extra funds are wholly Ilnavailable, since the state

has calculated the amount of the welfare check to cover only vital

necessities. Because of the facto of life, the fees policy effectively

creates two classes of citizens: (1) indigents who are unable to pay

the charges and (2) all others, who are full; able to pay. Those who

do not pay are granted fewer opportunities and privileTes, and are sub-

jected to humiliating treatment. Thus, the fees policy of the school

officials in the instant case prevent the very poor from obtainin:-, the

full educational services and benefits made available to other children.

Williams v. Page, no. 18536, 7th Cir., June 9, 1971 (holding a cause

of action exists where complaint alleges fees policy excludes indi-

gent children from integral parts of school experience); Chandler

v. Louth Bend Community School au., oil% no. 71 S 51, N.D. Ina. ,

August 26, 1971 (invalidating fees policy in South Bend). Cf.,

Griffin v. Illinois, 351 U.S. 12, 17-18 (1956).

It might be argued that the policy "should be upheld since

. it applies to rich and poor alike. But /facially7 non-

discriminatory provisions7 may be grossly discriminatory in

rtheir7 operation'' Id. at 17, n. 11, cf. Guinn v. United States

238 U.S. 34? (1915) and Lane v. Wilson, 307 U.S. 268 (1939).
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B. Under the Traditional Test, the Fees Policy is Invalid Since There
Is No Reasonable Relation Between the Denial of Equal Benefits to
The Children of the Poor and The Purpose Behind the Fees Regulation.

Nearly all laws create classifications, but not all classifications

are unconstitutional, the "traditional" standard by means of which

courts have determined which classifications violate the Equal Protection

clause is as follows (F.S Royster Grano Co. v. Virginia, 253 U.S. 412,

415 (1920):

the classification must . . . rest upon
some ground of difference having a fair and
substantial relation to the object of the leg;is-
lation, so that all persons similarly circumstanced
shall be treated alike.

This test will frequently be applied to the administrative actions

of school officials, See Dunham v. Pulsifer, 312 F. Supp. at 416:

The traditional equal protection test looks simply
to the reasonableness of the regulatory scheme in
light of its possible intended purposes. Under this
test a classification is valid if it is not arbitrary
and has a reasonable connection with some permissible
legislative or administrative purpose.

In such a case the court exercises "rostrained review."
6

This

rule requires an analysis of the relation between the purpose of the

regulation and the means of achieving it. Thus, barring longhaired

males from athletics was adjudged to be an invalid classification,

since there was no showing that long hair affected athletic performance

6. See cases cited note 4 Supra.
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team spirit or discipline. Dunham v. Pulsifer, 312 F. Supp. at 419.7

The primary purpose of the fees policy is to raise funds to provide

extra educational services and materials to children. Denying educa-

tional services and benefits to any child is plainly self-defeating.

However, under the traditional test, if the primary purpose is imper-

missible, the Court will attribute a second Purpose to the policy, if

possible .8

In the case at bar another Purpose could conceivably be inferred:

the fees policy was designed to conserve public funds. The fee charges

shift part of the cost of education toe parents whose children

7. The court held that "even under the traditional restrained standard
the evidence fails to show a link of reasonableness between the code a..1r1

the furtherance of some permissible objective of the athletic program."
Ibid. Additional examples of invalid classifications under this test
are legion. For example, the United States Supremo Court has held that
requiring an indigent to serve a prison tern when he cannot nay a fine
violates the equal protection clause. Tate v. Short, 401 U.S. 395
(1971), The Court observed that the requirement had no rational basis:
it did not serve a penal purpose, and it did not aid the State in col-
lecting the fine, since the man was too poor to pay it. Id. at 4302.
See also Williams v. Illinois, 399 U.S. 235 (1970). Likewise, requirin,:

only those prison inmates who unsuccessfully ampealed their cases to
pay for their transcripts was found to have no rational basis. The

Court reasoned that if the repayment provision was intended to reimburse
the state's costs, the law was too narrow, and if it was to avoid
frivolous appeals, it was too broad since many nonfrivolous appeals raa7

also fail. Rinaldi v. Yeager, 384 U.S. 305 (1966).

8. Thus, in Goesaert v. Clear ", 335 U.S. 464 (1948) the court upheld a
ilichigan law prohibiting bartending licenses to most women. The Court
held that the primary and most probable purpose - monopolizing jobs for
men - was impermissible, but that another valid purpose - avoiding social
and moral problems - could be inferred.



are deriving direct benefits from the school system. However, the denial

of services or benefits to children because their parents fail or cannot

do a specific act does not bear a reasonable relation to this purpose.

If this were the purpose to shift some education costs to parents of

school children the appropriate solution would be to bring some action

against the parents, and not the children. Moreover, takin; such an

action against one who cannot pay is manifestly futile, See Tate v. Short,

401 U.S. 395 (1971). Thus, there is no reasonable relation between

this purpose and means of implementing it.

The manifest unreasonableness of punishing children for the

parents' failure to pay a fee persuaded the Court in one of the

few fees cases brought in federal Courts, in Chandler v. Soyth Bend

Community School Corp., cir. no. 71 S 51, U.D. Ind., Aug. 26, 1971,

where the court ruled:

. . riefendant herein has totally failed to present any reason
why Plaintiffstudents should incur sanctions for their parents'
failure to pay school fees. The school fee collection procedure
as applied to these minorPlaintiffs, conditions their personal,
right to an education upon the vagaries of their parents'
conduct, an intolerable practice condemned by this Court .

Although the . plaintiffs nn Wyman v. Jones, 39 Law Week
4085, Jan, 12, 19717 did not advance an equal protection challenge,
per se, the welfar7worker visits being attacked on Fourth Amen,:...

ment grounds, the Court applied the traditional equal protection
analysis generally used in determining the validity of denying
welfare benefits. C.f.,,Dandridge, supra, The visits are found
reasonable because the Court finds that such incursions serve
more of a rehabilitative than a purely investigative function;
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thus the welfare procedure stands in a definite relationship
to the goals of the A.F.D.C. program, a means of determining
the needs of the childrenbeneficiaries. Applying the same
analysis to the instant facts, we would conclude that a
school serves an educational mission and that suspending
students for obligations owed by their parents supports
none of its goals with respect to its studentbeneficiaries.

The Court did not rule on the legality of fees as between parent

and school officials.

The Court in Johnson v. New York State Education Dept., 319

F. Supp. 271 (E.D. I.Y. 1970), affirmed, 449 F. 2d 871 (2d Cir. 1971)

found to the contrary. The circuit court relied primarily on

James v, Valtierra, 402 U.S. 137 (1971), a case which does not apply

here because (1) in James plaintiffs challenged the California

constitutional provisions for referendum alleging that on its face

it discriminated against the poor, (2) the right to an education is

vastly more important than the right to low rent housing claimed

in Jones, (3) the countervailing state interest in J_ames.public

participation in governmental decisions--was much more important

than the interest here ( to save a relatively small amount of

money). The Chandler decision is clearly more thoughtful, and

reflects the entire scope of the Court's Fourteenth Amendment

decisions, not just one isolated case.
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C. Officials Must Show a Compelling Governmental Interest Before They
Can Discriminate Against the Children of the Poor or Infringe Upon a
Child's Fundamental Right to Education.

Although the traditional test alone provides a sufficient grounds

for invalidating the fees requirements when applied to indigent plaintiffs,

a stricter standard of review should be adopted in the instant case. This

more stringent "active reviev.4' is appropriate in at least two kinds of

cases -- those involving a "suspect classification" or those involving

an infringement upon a fundamental right. Both elements appear in the

case at bar.

1. "Suspect" classifications include classifications based on
economic status.

The most familiar "suspect" classifications are those based on race.

When faced with unequal treatment of races the Supreme Court has

typically departed from the traditional "reasonable relation" test and

required a showing of clear and compelling need. In fact, where the

"trait" on the basis of which the legislative classification is made is

an individual's race, the Supreme Court has come close to ,:stablishing a

er se rule of unconstitutionality.' Like discrimination on account of

race, discrimination on account of economic status is abhorrent to the

basic principles of democracy. It can be equally humiliating;

it can be equally arbitrary; and, when it concerns an impressionable

child or youth, it can be equally debilitating. An economic

distinction among children like a racial distinction, "generates

a feeling of inferiority as to their status in the community

that may effect their hearts and minds in a way unlikely ever to

be undone." Brown v. Board of Education, 347 U.S. at 49h.

9. In dicta, however, the Court continues to recognize the possibility
that a state mli.ght justify racial classifications by means of some com-
pelling state interest, McLaughlin v. Florida, 279 U.S. at 194. Possibly

the Court would allow a benevolent racial classification, designed to
compensate for past discrimination, but such a case has not yet come before it.
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Distinctions based on race or economic status are serious indeed,

Although difficult to compare distinctions based on poverty seem

inherently less susceptible to explanation than are distinctions

which usually appear before the Court in equal protection cases- -

unsuccessful prisonerappellants, Rinaldi v. Yeager, 384 U.S. 305

(1966), large family size, Dandridge v. Williams, 397 U.S. 471

(1970), or servicemen, Carrington v. Rash, 380 U.S. 89 (1965).

Therefore, the courts must require more than a rational basis to

justify so invidious a discrimination. Thus, the Supreme Court

has frequently made analysis between classifications based on

wealth and race: "Lines drawn on the basis of wealth and property,

like those or race are traditionally disfavored." Harper v.

Virginia Board of Elections, 383 U.S. at 668. "In criminal trials

a State can no more discriminate on account of poverty than on

account of religion, race, or color." Griffin v. Illinois, 351

U.S. at 17 (1956). "And a careful examination on our part is

especially warranted where lines are drawn on the basis of wealth

or race, two factors which independently render classifi

cation highly suspect and thereby demand a more exacting judicial

scrutiny." McDonald v. Board of Election Commissioners of Chicago,

394 U.S. at 807 (1969). See, also, Hobson v. Hansen 269 F. Supp.

401, 507-08 (D.D.0. 1967), aftld sub nom. Smticilobson, 408

F. 2d 175 (D.C. Cir. 1969).



The Supreme Court first departed from the traditional test to

strike down an economic classification in Griffin vgIllinois, 351

U.S. 12 (1956). In Griffin the Court found a violation of the

equal protection clause where the state denied the opportunity for an

effective appeal of a criminal conviction to an indigent who could not af

ford to pay for the required transcript. Although the Court in Griffin did

not directly discuss the different standards of review, it did,

in fact, require Illinois to show a compelling need for its harsh

rule. Under the traditional test, the requirement might have been

justified on fiscal grounds. The costs of providing transcripts

free to appellants would be exceedingly high, and a state has a

valid interest in cost savings and recoupment. The Supreme Court

in Griffin did not even consider this possible rationale, however.

The Court's decision in Griffin was further clarified in Boddie v.

Connecticut, 401 U.S. 371 (1971):
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We are thus left to evaluate the States asserted
interest in its fee and cost requirements as a
mechanism of resource allocation or cost recoup-
ment. Such a justification was offered and re-
jected in Griffin v. Illinois. . . .

In Boddie the Court held that it violated the due process clause of the

Fourteenth Amendment for a state to deny access to divorce courts to

those who are financially unable to pay the fees. In both cases the

State was able to show some reasonable basis for its action, but the

court required more. In both Griffin and Boddie the Court rejected the

traditional test of constitutionality and required a "countervailing

state interest of overriding significance." 401 U.S. at 377. See,

also Id. at 380.

There is a striking parallel between the pivotal facts in Griffin,

Boddie, and the case before the court. In all three situations all

persons similarly situated had a right to receive some service -- a

right to appeal, a right to dissolve a marriage, or a right to attend

school. In order to secure this right fully, these persons were re-

quired to pay some cost or fee. Although most people could do so,

indigents could not and were, therefore, denied their rights -- full

access to the judicial process or full access to school. According to

Griffin, the nature of the right involved is not of primary importance.

The Court assumed in Griffin that Illinois was not required by the fed-

eral constitution to afford any appellate review. "But that is not to

say that a state that does grant appellate review can do so in a manner

that discriminates against some convicted defendants on account of their

proverty" 351 U.S. at 18. Certainly, the constitution forbids making the

quality of education a child receives depend upon the affluence of his

parents, as readily as it forbids a situation where "the kind of trial a

man gets depends on the amount of money he has" Griffin v. ILlinois, Id.

at 19.
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2. Children of the poor have a fundamental right to education.

Other equal protection cases where the Supreme Court has required

a showing of compelling state interest include those where the

classification infringed upon some "fundamental interest." This has

included the right to vote, Kramer v. Union Free School, 395 U.S.

621 (1969), Harper v. Virginia State Board of Elections, 383 U.S. 663

(1966), to procreate, Skinner v. Oklahoma, 316 U.S. 535 (1942), to

travel, Shapiro v. Thompson, 394 U.S. 618 (1969), and access to the

courts and judicial due process, Griffin v. Illinois, 351 U.S. 12

(1956), Boddie v. Connecticut, 401 U.S. 371 (1971). In these cases,

the governmental action "must be closely scrutinized and carefully

confined" Harper v. Virginia State Board of Elections, 383 U.S. at

670 and cannot be upheld on a showing 'of rationality alone Kramer v.

Union Free School District; 395 U.S. at 627-8.

These rights are of no greater importance than the right to an

education. As early as 1954, a unanimous Supreme Court declared

the fundamental importance of educational opportunity. In Brown v.

Board of Education, 347 U.S. 483, 493 (1954), Chief Justice Warren

wrote:

Today, education is perhaps the most important function
of state and local governments. Compulsory school
attendance laws and the great expenditures for education
both demonstrate our recognition of the importance of edu-
cation to our democratic society. It is required in the
performance of our most basic public responsibilities, even
service in the armed forces. It is the very foundation of

good citizenship. Today it is a principal instrument in
awakening the child to cultural values, in preparing him for
later professional training, and in helping him to adjust
normally to his environment. In these days, it is doubtful
that any child may reasonably be expected to succeed in life
if he is denied the opportunity of an education. . . .
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This precept has been adopted whole heartedly in lower courts. For

example, in Wolf v, Legislature, Civ. No. 182646, Salt Lake County,

Utah, 3d District Court, Opinion, Jan, 8, 1969, the court held:

Education, today, is probably the most important
function of state and local governments. It is a
fundamental and inalienable right and must be so
if /constitutional7 rights guaranteed to an
individual . are to have any real meaning.
Of what value would be the right to assemble,
the right to speak, the right to participate in
one's own religion, if an individual were to be
denied an education

In Sullivan v, Houston Ind, School District, 333 F. Supp. 11491

1172 (S.D. Tex. 1971), the court ruled:

Education . is a priceless commodity.

Furthermore, it is a fundamental right of every
citizen. Just as the Supreme Court has declared that
United States citizenship cannot be revoked except by
voluntary expatriation so courts should declare
that an individualos guarantee of an education,
only quantitatively less basic than the right of
citizenship, cannot be annulled, even temporari
ly, except in the most extreme circumstances.

And in Ordway, v, Hargraves, 323 F. Supp. 1155, 1158 (D. Mass, 1971), the

Court noted that "It would seem beyond argument that the right to receive

a public school education is a basic personal right." Finally, in

Chandler v, South Bend Comnunity School Corp., Civ. No. 71 S cl, N.D.

Ind., Aug. 26, 1971, the court found education "a substantial right

implicit in the 'liberty' assurance of the Due Process clause," and

a necessary element in the effective exercise of rights guaranteed

by the first eight amendments to the U.S. Constitution.
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Our lest four presidents have agreed with the courts. In an education

.sage to Oongrees on January 29, 1963, President Kennedy said:

Education is the keystone in the arch of freedom and progress.
nothing has contributed more to the enlargement of this Nation's
strength and opportunities than our traditional system of
free, universal elementary and secondary education, coupled
with widespread availability of college education.

For the individual, the doors to the schoolhouse, to the
library, and to the college lead to the richest treasures
of our open society: to the power of knowledge - to the training
and skills necessary for productive employment - to the wisdom,
the ideals, and the culture which enrich life - and to the
creative, self-disciplined understanding of society needed for
good citizenship in today's changing and challenging world.

For the Nation, increasing the quality and availability of
education is vital to both our national security and our domestic
well-being. A free nation can rise no higher than the standard
of excellence set in its schools and colleges. Ignorance and
illiteracy, unskilled workers and school dropouts - these
and other failures of our educational system breed failures
in our social and economic system: delinquency, unemployment,
chronic dependence, a. waste of human resources, a loss of pro-
ductive power and purchasing power, and an increase in tax-
supported benefits. The loss of only 1 year's income due to
unemployment is more than the total cost of 15 years of
.education through high school. Failure to improve educa-
tional performance in thus not only poor social policy,
it is poor economics.

1963 U.S. Code Cong. and Adm. News, 1450 (89th Cong., 1st Sess.);

See also 1969 Code at 2830 (President Nixon) (Proclamation on American

Education Week, September 26, 1969); See also 1968 Code at 4648-9

(President Johnson) (Proclamation on American Education Week, August 29,

1968); 1965 Code at 1448..1449 (President Johnson) (Message on Education

Act of 1965); 1958 Code at 5412 (President Eisenhower) (Message on

Education).

Not only is education precious to the individual in its own right,

but it also provides the tools necessary for exercising other rights

which the Supreme Court has recognized as fundamental voting,

Harper v. Virginia State Board of Elections, 383 U.S. 663 (1966),

speech, Lovell v. City of Griffin, 303 U.S. 444, 450
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(1938), association, NAACP v, Alabama, 357 U.S. 449

(1958), and travel, Shapiro v. Thompson, 394 U.S. 618 (1969).

The enactment by Congress of laws providing funding for educational

programs also attests to its significance. See e.g. Elementary and

Secondary Education Act of 1965, 20 U.S.C. 236..244, 331-332, 821-827,

841-848, 861-870, 881-885; National Defense Education Act of 1958,

Title 20 U.S.C.; Johnson- O'Ialley Act, Title 25 U.S.C. See also Coons,

Clune, and Sugarmen, Private 'Wealth and Public Education 409-424;

Kirp, The Poor, the Schools, and Equal Protection. 38 Harv. Ed. Rev.

635, 642-645 (1968); Michelman, The Supreme Court. 1968 Term. Forward:

Protecting the Poor through the Fourteenth Amendment, 83 Harv. L. Rev.

(1969); Goldstein, Developing Trends in the Law of Student Rights,

118 U. Pa. L. Rev. 612, 616 (1969).

Finally, it should be noted that the case is even more onerous here

because of the special educational needs of the children of the poor.

The governing standards require that great weight be given to the

"interests of those who are disadvantaged by the classification."

Kramer v. Union Free School District, 395 U.S. at 626. Attention to this

factor demonstrates that this is an even clearer case for application

of the Fourteenth Amendment than Griffin and its progeny. Here, there

is a sound basis for arguing that the "interests of those who are

disadvantaged" are stronger than the interests of other students. We

take this position on the basis of legislation and literature which

recognize both the critical importance of early childhood education and

the need for special attention to the educational problems of the poor.

It is proper for the court to consider these materials, Brown v. Board

of Education, 347 U.S. 433, 494 n. 11 (1954); Skinner v. Oklahoma,

316 U.S. 535, 545n1 (1942) (concurring opinion of Stone, C.J.);

Griffin v. Illinois, 351 U.S. at 19; West Coast Hotel Co, v, Parrish,

300 U.S. 379, 399 (1937); Mann v, Ohio., 367 U.S. 653, 651-2, n. 7

(1961). 62



Congress has recognized the need for compensatory educational

services to children of the poor in the Elementary and Secondary

Education Act of 1965, Pub. Law 69 -10. Title One of the law (20.u.s.c.

241a - 241m) is a comprehensive program for providing federal financial

assistance to local school systems.with concentrations of children from

low income families. The congressional declaration of policy in Section

241a reads as follows:

In recognition of the special educational needs of chil-
dren of low-income families and the impact that concentrations
of low-income families have on the ability of local educational
agencies to support adequate educational programs, the Congress
hereby declares it to be the policy of the United States to
provide financial assistance (as set forth in this part) to local
educational agencies serving areas with concentrations of chil-
dren from low-income families to expand and improve their educa-
tional programs by various means (including preschool programs)
which contribute particularly to meeting the special educational
needs of educationally deprived children. (emphasis added)

School systems are required by the law, implementing regulations and

other statements of governing criteria promulgated by the Office of

'lducation to concentrate Title I programs in those attendance areas

with "high concentrations of children from low income families. "

20 U.S.C. 241e(a) (1). Available expert evidence supports the con-

clusion of the Congress. See Benjamin S. Bloom, Allison Davis and

Robert Hess, Compensator;; Education for Cultural Deprivation (Holt,

Rinehart and Winston, Inc., 1967); Benjamin S. Bloom, Stability and

Change in Ewan Characteristics (John Wiley and Sons, Inc. 1964);

J. UcVicher Hunt, The Challer4e of Incompetence and Poverty, "Papers

on the Role of Early Education" (University of Illinois Press, 1969).

Thus, for children of the poor, education may be the only means

by which they can escape the depressing and cyclical effects of poverty.
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Their special need for education makes the denial of full access to

the schools particularly harsh and unjust. This circumstance further

strengthens the importance of the individual's interest in this kind

of case. In as far as the court is balancing the compelling interests

of the state against the fundamental interests of the individual,

these special considerations for children of the poor should banish

any thought that the fees policy might be justified.

In one of the two adjudicated fees cases in the federal Courts,

the importance of education compelled the Court in Chandler v. South

Bend Community School Corp, to apply the stricter standard of justi-

fication. This Court, in fact, found the fees policy void of any

rational basis, and would have invalidated it under any standard,

as discussed above. The Court in Johnson v New York State Education

Dept., 319 F. Supp 271 (E,D, N.Y. 1970), affirmed, 449 F. 2d 871

(1971) did not finally decide which standard to use,
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D. When a Case Involves 3oth a Suspect Classification and a Fundamental
Right, the State s Interest Must Give Way.

As discussed above, either of two conditions would trigger "active"

review in this case -- the fact that the class receiving unequal treat-

ment are poor, and the fact that they have a fundamental right to edu-

cation. Either alone would be sufficient. Thus, in the absence of a

compelling interest, a school may not prevent only its athletes from

wearing long hair. Dunham v. Pulsifer, 312 F. Supp. 411 (D.Vt. 1970).

The classification of students into athletes and non-athletes is not so

invidious or suspect that this alone ..yould trigger active review.

Rather, the court found that a right to privacy was involved; the

penumbra of the First and Ninth Amendments to the federal constitution

made the right to determine hair style a particularly personal richt

which could not be abridged without a showing of compelling school

interest. Id. at 418-19. In contrast, in Griffin v. Illinois, the court

did not attach great weight to the right to an appeal, but it found the

classification itself (poverty) so highly suspect that the more stringent.

test again seemed appropriate.

In some cases both elements exist, and the courts will sometimes

find that the combined forces of both make it particular:1y appropriate

to apply the "compelling state interest" test. See, ear., Van Ducartz

v. Hatfield, C.A. no. 3-71 civ. 243, D. Minn., Oct. 12, 1971; Har

grave ,v. McKinney, 413 F. 2d 328 (5th Cir. 1969) ; Serrano v. Priest,

487 R. 2d 1241, 1250-59 (S. Ct. Cal, 1971). Thus, it is not neces

sary that the unequal treatment go as far as to expel students from

school. It is sufficient that access to some portion of the school

program, even the athletic program, has effectively been denied to students

because they are poor. As in Brown v Board of Education, 347 U.S. 483

(1954), the separation of children into "separate but equal" schools is in

valid, so are even partial deprivations of poor children invalid.
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School officials in the case at bar have no overridins or compellin,.;

interest in punishins poor children for failure to pay fees. The

school's interest in shifting the financial burden to -parents, or raising

funds to 'Provide extra services to children is not served if the funds

thus raised aid only a particular group of children. The punishment does not

indeed, it cannot -- *prompt the parents of these children to produce

the funds, for they do not have them. The school has no greater

chance of increasins itc revenues, but the children have an ever

diminish-1 n!..7 educational opportunity. The school's interest in conservir-7

existing funds is also questionable because the amount of money which

could be collected from noor students is negligible. Even if conserva

tion of funds were considered a rational basis for the policy in

question, it is hardy;; sufficient to justify the great injustice which

is done to those who are unable to ":3a7 the reauired fees. Cost savin:7s

was explicitly rejected in Shapiro v. Thomp.son, where the Court said

(394 U..% at 635, emphasis added, footnotes omitted):

We recognize that a State has valid interest in pre-
serving the fiscal integrity of its programs. It may
legitimately attempt: to limit its expenditures whether for
public assistance, public education, or any other program.
But a State may not accomplish such a purpose by invidious
distinctions between classes of citizens. It could not for
example reduce expenditures for education by barring_ indigent
children from its schools. Similarly, in the cases before
us, appellants must do more than show that denying welfare
benefits to new residents saves money. The saving of welfare
costs cannot justify an otherwise invidious classification.
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Cost savings was rejected in effect in Griffin v. Illinois, 351 U.S.

12 (1956) , and all of its progeny, and in Gideon v. Wainwright,

372 U.S. 335 (1963). It was explicitly rejected as a justification

in Boddie v. Connecticut, 401 U.S. 371 (1971). It should be re

jected here.



DISCOVERY CHECKLIST

1. Written statements of fees policies, school board resolutions,
minutes and records of votes, etc.

2. For each fee charged, list amount, dates, type of course or
activity (compulsory or elective?), whether all students in
the particular grade affected are required to pay the fee,
or whether payment must be made only by participants in the
class or activity.

3. Names of students who have failed to pay fees.

4. Names of students who failed to pay fees and were disciplined
for failure.

5. Description of disciplinary action.

6. Names of personnel responsible for administering fees policies.

7. Fees charged by persons other than representatives of the
school districts (e.g., student or parents organizations) .

8. Type of activity where fee required under #7, to whom paid,
how much, dates, relation to school activities, cooperation
of school officials.

9. Action taken against student not paying fees under #7.

10. Fee waiver policies.

11. Names of students who havehad fees waived, fee, date, amount,
person authorizing waiver, documents relating to waiver,
school board resolutions, minutes, etc.

12. Names of transfering students where school officials have with-
held transcript for failure to pay fees, dates, fee, amount,
other circumstances.

13. Academic action taken with respect to students who have failed
to pay fees (exclusion from courses, Haling grades on courses,
withholding of diplomas), etc.

14. Notices of fee charges given to parents or students.

15. Notice of action to be taken if fee is not paid.

16. Publicity attendant on the failure of a student to pay fees.
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