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The accompanying serics of working papers was prepared
by the staff of SASHEP to assist the members of the Study
Commission as they consider the various issues related to
the accreditation of health educational programs. Copies
of" these papers are being made available to the members of
the Panel of Advisors, to representatives of cach of the
accrediting agencies in the health fields, and to officials of
the three cosponsoring organizations. Copies are available
to others, S$1 a copy, as long as the limited supply lasts.

In preparing these papers, the members of the staff have
relied on extensive interviews, correspondence, and ques-
tionnaires, which have involved numerous persons engaged
in or'knowledgeable about accreditation. In addition, the
literature of accreditation awnd related subjects has been
thoroughly reviewed.

This sct of working papers in Part I} is concerned with
some of the major dilemmas in accreditation, an approach
and some of the practices to be pursued in accreditation,
and its relationship to voluntary certification and state
licensure. In addition, a paper prepared by a consultant to
SASHEP is included and is concerned with issues related to
the courts and the health professional associations.

: Part | of the working papers was completed and published
in October 1971. It contained papers concerned with
structure, finance, rescarch, and expansion, as they relate
to the accreditation of health educational programs. A
paper prepared by a consultant io SASHEP was also in-
cluded in Part | and was concerned with alternate struc-
tures and responsibilities for a national body to supervise
and coordinate all accreditation,

William K. Selden |
Februsry 1972 Director

: o




One Dupont Circle, N.W., Suite 300
Washington. D.C. 20036
Phone: 202 659-3363

,'Q Study Commission Asa S. Knowles Blair Sadier
~F Study of Arland F. Christ-Janer,  Stanley R. Nelson  Mitchell Speliman
Chanman Anne Pascasio Joseph Volker
. Accreditation of Marilyn Boyd
U.S. DEPARTMENT DF HEALTH J J. Warran Perry  Nancy Watts
O selected Health “EDUCATION & WELFARE ames G. Haughlon Nicholas Pisacano Charles Willie
Willham Kissick
D Educational OFFICE OF EOUCATION
on THIS DOCUMENT HAS BEEN REPRO. —————
¢y Programs DUCED EXACTLY AS RECEIVED FROM  william K. Selden. Director
THE PERSON OR ORGANIZATION ORIG- )
Ll INATING IT POINTS OF VIEW OR OPIN.  Jerry W. Miller, Assistant Dirsctor

IONS STATED DO NOT NECESSARILY Karen L. Grimm, Rasearch Assistant
REPRESENT OFFICIAL OFFICE OF EDU-
CATION POSITION OR POLICY

PART II: STAFF WORKING PAPERS
ACCREDITATION OF HEALTH EDUCATIONAL PROGRAMS

Dilemmas of Accreditation ol Health
Educational Programs G1-25

An Approach to Accreditation of Allied
Health Education H1-13

The Relationship of Accreditation to
Voluntary Certification and
State Licensure 11-42

Commissioned paper—

The Law’s View of Professional Power:

. Courts and the Health ,

Professional Associations J1-37

b4

a

LA

These Staff Working Papers have been prepared for
discussion purposes. They are not for republication
without the permission of SASHEP.

A

February 1972 $1 acopy

Sponsored by: Councit on Medical Education, American Medical Assoclation
Association of Schools of Allled Heallh Professions ® National Commission on Accrediting

ERIC

1 3




Acerecditation is the process by which an agency or organi-
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are listed on an official roster maintained by a govern-
mental or nongovernmental agency.
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DILEMMAS OF ACCREDITATION OF HEALTH
EDUCATIONAIL, PROGRAMS

William K. SCIdcn

The health professions, the hospitals, and all of postsecondary education are
confronted with a series of dilemmas concerning accreditation. Aware of this
fact, the Advisory Committee on Education for the Allied Health Professions
and Services of the American Medical Association took the initiative in propos-
ing a study of accreditation and was_assisted by its Panel of Consultants in
developing the proposal for the study.

Fronr this initial proposal evolved the Study of Accreditation of Selected
Health Educational Programs, familiarly known as SASHEP. Sponsored by the
Council on Medical Education of the American Medical Association, the Asso-
ciation of Schools of Allied Health Professions, and the National Commission
on Accrediting, the study has been financed by a grant from the Common-
wealth Fund. From its inception, SASHEP has been conducted on a principle
similar to one followed in the practice of medicine, namely, that a physician
should not diagnose his own physical condition and should definitely never

~attempt to perform surgery on himself.

On the basis of the explorations and analyses conducted by SASHEP to
date, it is apparent that some formi of surgery in accreditation may be neces-
sary, and such surgery may affeet many of the health professions that are
engaged either directly or collaboratively in the process of accreditation. What
surgery and what treatment may be required gan be prescribed more ade-
quately after the dilemmas of accreditation have been identified. 1t is the
identification of the major dilemmas that is the purpose of this stafl’ working
paper. '

Dilemma 1: Should There be Accreditation?

One does not now often hear it said that accreditation should be abandoned,
but from time to time in the past, including the recent past, various widely
respected individuals protested loudly that accreditation had long passed ifs
place of uscfulness, if it ever did fill such a place. Of these protesters, Henry M.
Wriston, former president of Lawrence College, Brown University, The Amer-
ican Assembly, as well as the North Central Association of Colleges and Sec-
ondary Schools and the Association of American Universities, was one of the
most articulate. His condemnation included such statements as: “The accredita-
tion process inevitably is driven to judgments which are essentially superficial,
transient in their validity, and a drain upon time, energy, and resourcss that
ought to be put into the real obligations of the college or university.””! On
other occasions, he was cven more explicit in his ridicule of accreditation, an
activity that he stated “should drop dead.”




These and other castigations made by former presidents of such institu-
tions as Harvard, Princeton, Wesleyan, and Yale raised doubts about the values
of accreditation in the minds of many educators and foundation officials.
However, these skeptics never were able to propose an adequate alternative or
substitute for accreditation other than that of open academic competition
based on the politico-economic philosophies of laissez faire and caveat emptor,
philosophies that are largely discredited for contemporary society.

As this author has previously noted, the development of accreditation,
with all its weaknesses and strengths, is a unique product of the historical
growth and social traditions of the United States.

Although our cducational heritage derives from Great Britain and
Europe, we developed a method of controlling standards in higher
education peculiar to this country as a result of a combination of
forces which are of much historical significance. Founded as a Protes-
tant country with many denominations jealous of cach other, this
nation adopted the principle that church and state should be sep-
arated. As time passed and most of the denominations assumed
responsibility for founding colleges and supporting higher education
[as well as hospitals],-none would tolerate interference by the state
in the operation of its educational institutions. In accordance with
this political philosophy, the Constitution made no provision for 2
ministry of education: and by adoption of the Tenth Amendment in
1791, authority for education was delegated to the several states,

The passage of the land-grant college act, the introduction of
the elective principle, the conversion of undergraduate colleges into
universities by the addition of graduate and professional education
and rescarch activities, the steady increase in the number of students
and in different types of institutions offering postsecondary school
education—all these factors required that some method of establish-
ing and maintaining standards be devised. The spirit of the times
would not have permitted government to assume this responsibility
even had government been prepared to do so. Necessity forced the
institutions, on the one hand, and the professions, on the other, to
protect themselves and satisfy their individual needs. The result is
our hodgepodge of accreditation.?

Even though accreditation is a hodgepodge—and this fact is the main

reason for the conduct of SASHEP—it is gencrally accepted that educational.

institutions and programs of study require some type of external monitoring.
No longer is it a question whether such monitoring shall take place. The ques-
tions are: What form of monitoring is appropriate for dif‘erent types of institu-
tions and specific programs ot study? How shall the monitoring be conducted?
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Who should ultimately be responsible for such monitoring? How will it be
financed? Accreditation is not the only method of external monitoring, but it
is one of the most important and influential.

For the purposes of this paper, it seems unnecessary to belabor, beyond
mere identification of the issue, the question of maintaining some form of
external control of educational standards. Attention can more profitably be
called to the dilemmas over the controls exercised through accreditation.

Dilemma 2: The Functions of Accreditation

To maeany in health-related occupations, the most contentious issue in accred-
itation is the question of control. But more fundamental to this very important
issue of control is the question, What functions should uccreditation be ex-
pected to serve?

The Accreditation and institutional Eligibility Staft’ of the U.S. Office of
.Education lists nine functions of accreditation. These are:

1. certifying that an institution [or program of study] has met estab-
lished standards;
2. assisting prospective students in identitying acceptable institutions;

3. assisting institutions in determining the acceptability of transfer
credit;

4. helping to identify institutions and programs for investment of
public and private funds;

5. protecting an institution against harmtul internal and external pres-
sures;

6. creating goals for self-improvement of weaker programs and stimulat-
ing a general raising of standards among educational institutions;

7. involving the faculty and staff comprehensively in institutional eval-
uation and planning:

8. establishing criteria for professional certification. licensure, and for
upgrading courses offering such preparation; and

9. providing onc basis for determining eligibility for tederal assistance.

As has already been indicated in this paper and in the brief historical
introduction contained in part I of the SASHEP staff working papers, accredi-
tation was devised in the United States as a means by which educational institu-
tions could conduct a form of sclf-regulation in the absence of formal
governmental restraints or directions. In a similar manner, accreditation of
programs of study was initiated by the profession of medicine in order to
control the proliferation of inadequate schools and to force an upgrading in the
preparation of medical practitioners at a time when licensure, a function of the
civil governments, was being inadequately developed and unevenly enforced by
the several states.




With this brief explanation, one can appreciate that the function of cer-
tifying that an institution or program of study has met established standards
{function 1) was the primary purpose for which accreditation was devised and
conducted. In the case of institutional accreditation, as conducted by the six
regional associations of colleges and schools, the motivating forces were the
need for more adequate means of articulation between sccondary schools and
colleges and the desire on the part of the self-selected better institutions to
protect themselves from competition of inadequate and shoddy, and in some
cases unethical, institutions.

From this function of certifying that an institution or program of study
has met established standards, it was inevitable that other correlative functions
would be developed; namely, assisting prospective students in identifyving
acceptable institutions (function 2) and assisting institutions in determining the
acceptabiiiiy aof transfer credit (function 3). These three functions did provide
some protection for the public, but they were initiated primarily for the bene-
fit of those institutions that had attained or would attain the status of accredi-
tation. These functions did not impinge upon or intrude more than a marginal
extent into the domain of the public welfare. even as it was expanded in later
years. They were considered solely the concern of educators and members of
the professions, especially since only a small percentage of the population was
enrolled in collegiate or professional education during these early years of
accreditation and vocational advancement was dependent only in a small
measure on formal education.

Additional functions of accreditation were later initiated as a result of the
extensive study conducted by the North Central Association of Colleges and
Secondary Schools forty years ago.® The function of creating goals for self-
improvement of weaker programs and stimulating a general raising of standards
among educational institutions (function 6) was first initiated by the Middle
States Association of Colleges and Secondary Schools in the late 1940s. To
assure the effectivenzss of this function, another or companion function was
fashioned, that of involving the fucrity and staff comprehensively in institu-
tional evaluation and planning (function 7). Again, these functions provided
only indirect benefits to the public. They were initiated primarily for the
benefit of the institutions and their programs of study; thatis, the institutions
that were already accredited members or were prospective members of the
association.

The last of the functions that were generated primarily by the accrediting
agencies and their members, partially in response to developing needs, is the
protection of institutions against harmful internal.and external pressures (fun-
ction 5). For example, on various occasions when institutions have been
threatened by political interference or have actually suffered such undue intru-
sions, accrediting associations have either indicated the possibility of disaccredi-
tation of the institution or actually carried out such disaccreditation as a
warning to the politicians te discontinue such practices. Various examples
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“could be mentioned, but one special case should be cited. The right of an
accrediting association to take such action was upheld by the U.S. Circuit
Court of Appeals when the North Central Association in 1938 dropped from its
membership the North Dakota Agricultural College after the State Board of
Administration had removed the president and seven senior staff members with
no stated cause and no hearing.$

By pursuing this function of protecting institutions and programs of study
against harmful internal and external pressures, acerediting agencies are serving
as a countervailing force in a society whose political philosophy is based on the
principle of a balance of forces. This philosophy, espoused by Montesquicu,
underlies our form of government, which is based upon & division of responsi-
bility among three equal branches and upon our federalism of national, state,
and local governments, An extension of this philosophy has endowed various
nongovernmental organizations, such as accrediting agencies, with the power,
not the authority, to influence public opinion and the decisions of government
officials.,

The remaining three functions listed by the U.S. Office of Education are
not sclf-generated, but are superimposed and are based on decisions reached by
authorities outside the accrediting associations. However, the agencies and their
members frequently are directly affected by these decisions. An example is the
dramatic and massive distribution of capital funds made in the early 1950s by
the Ford Foundation to all regionally accredited colleges and universitics for
faculty salaries. One might say that, in this decision-making process, the accred-
. : iting associations were helping to identify institutions and programs of study

Jor investment of public or private funds (function 4), though this help was
unwittingly provided. In such cases, the authorities responsible for the distribu-
tion of public or private funds merely make use of, or rely on, the lists of
accredited institutions prepared by accrediting agencies. This function has pro-
vided an extra stimulus for institutions to seck accreditation, but it has not
apparently caused undue influence on the part of the accrediting agencies
themselves.

'5" The sume observation cannot be made with respect to the function of

' providing one basis for determining eligibility for federal assistance (function

9). The imposition of this function on the accrediting agencies and its stimula-
tive cffect on the importance and visibility of the accrediting process are now
forcing a reevaluation of accreditation, the need for which reevaluation has
only recently and belatedly been recognized.

The Veterans® Readjustment Act of 1952 (P.L. 550) can be identified s
the point of departure, Sectinn 253 of this act charges the U.S. commissioner
of education with the responsibility to publish “a list of nationally :ccognized
accrediting agencies and associations which he determines to be reliable author-
ity as to the quality of training offered by an educational institution.”

In an carly draft of the bill, the administrator of the Veterans’ Administra-
tion was designated as the official to be charged with this responsibility later
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assigned in legislation to the commissioner of education. This initially proposed
designation was altered after testimony urging a greater role for the Office of
Education had been prezented before the House Cornmittee on Veterans’
Affairs. Illustrative of this point of view is tlre testimony of Lewis Webster
Jones, then president of Rutgers University, who was serving as a witness for
the Association of Lar:d-Grant Colleges and Universitics.

The Association of Land-Grant Colleges and Universities wishes the
record to note that we have considerable interest in the suggestion of
the United States Commissioner of Education that his office play at
lcast some part in the veterans’ education program. . . . we have had
several decades of experience in dealing with the United States Office”’
of Education and we believe this agency could be most helpful to the
Veterans® Administration and to the States and the educational insti-
tutions in seeing that proper standards arc being maintained in public
and nonprofit schools through the traditional methods of voluntary
cooperation and publicity.

I think the voluntary method is the best.®

Following enactment of the Veterans’ Readjustment Act, accreditation
was to all intents and purposes no longer a voluntary method but a process of
compulsory voluntariness. Few institutions could afford not to seek accredita-
tion from the appropriate institutional and specialized accrediting agencies. In
the twenty years since 1952, this condition has been further fortified by sub-
sequent legislation which provides in essence the same requirement as stated in
the Allied Health Professions Personnel Training Act of 1966 (P.L. 89-751),
from which the following is quoted.

Section 795-For purposes of this part—(1) The term “training
center for allied heaith professions’™ means a junior college, college,
or university . . . (D) which is (or is in a college or university, which
is) accredited by a recognized body or bodics approved for such
purposes by the Comiunissioner of Education, or which is in a junior
college which is accredited by the regional accrediting agency for the
region in which it is located or there is satisfactory assurance
afforded by such accrediting ugency to the Surgeon General that
reasonable progress is being made toward accreditation by such
junior college, and . . .

An enumeration of the federal acts in which authority is assigned to the
U.S. commissioner of education to recognize accrediting agencies is quite
impressive. These include the National Defense Education Act (P.L. 85-864),
the Higher Education Facilities Act of 1963 (P.L. 88-204), the National Voca-
tional Student Loan Insurance Act of 1965 (P.L. 89-287), the Higher Educa-
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tion Act of 1965 (P.L. 89-329), the State Technical Services Act of 1905 (P.L.
89-182), the War Orphans’ Educational Assistance Act of 1965 (P.L. 84-634),
the Health Manpower Act of 1968 amending section 84 3 of the Public Health
Service Act (42 U.S.C. 298b), the Vocational Education Amendments of 1968
(P.L. 90-576) amending section 8 of the Vocational Education Act of 1963
(P.L. 88-219), and the Nurse Training Act, as amended by the Health Man-
power Act of 1968. Inaddition, a bill has recently been presented (H.R. 9212)
to amend the provisions of tke Federel Coal Mine Health and Safety Act of
1969 to extend black lung benefits to ciphans whose fathers die of pneumono-
coniosis, provided that, among cther fequirements, they attend a “school or

“college or university which has been accredited by a State or by a State-
recognized or nationally recognized accrediting agency or body.”” (Although it
is net known at the time of this writing what provisions will be contained i
the anticipated legislation to expand federal support for health care, it can be
predicted with reasonable cosefidence that, as a result of whatever legislation
will be enacted, governinent involvement will be extended in most phases of
the provision for and delivery of health care. Such extension may be expected
to include increasing concern for minimum standards in all health educational
programs and the processes of accreditation of them.)

The funds distributed or still to be distributed under the provisions of
these and other federai acts run into the hundreds of millions of dollars. No
educational institutior or health center can afford to disregard the previsions
for its potential eligibility, and accreditation has now been widely established
as one of these provisivns. Furthermore, by administrative action various fed-
eral departments and agencies make extensive use of the lists of institutions or
programs of study accredited by agencies recognized by the U.S. Commissioner
of Education. Examples include the following, as identified by the Accredita-
tion and Institutional Eligibility Staff of the U.S. Office of Education.

Air Force-Student nursing programs are affiliated with Air Force Hos-
pitals. Affiliated institutions must be accredited.

Armed Forces Chaplains Board —Potential military chaplains must have
carned degrees trom accredited institutions.

Civil Service Commission—Candidates sitting for certain Civil Service
examinations must be graduates of accredited institutions.

Department of Defense—The Army, Navy, Murine Corps, and Coast Guard
rely to an extent on the accredited status of institutions for carly release
programs, for determining the eligibility of personnel for educational
benefits, and for granting other benefits to military personnel and their
dependents.

National Institutes of Health—NIH employs information about the accred-
ited status of institutions and their programs of study as part of the basis
for the eligibility of applicants for research grants.

o
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Department of State—Information on the nature and quality, including
the accredited status. of institutions of higher cducation is provided to
potential foreign students.

Not only can no institution run the risk of being ineligible for tfederal grunts, it
likewise must comply with requirements of accreditation in order that its
alumni will be cligible for various governmental positions wnd other benefits.
Accreditation is no longer voluntary.

What is more, to attain recognition the accrediting agencies themselves
must meet criteria established and promulgated by the U.S. commissioner of
education. These criteria are similar to those approved by the National Com-
mission on Accrediting, a nongovernmental association of approximately 1,400
colleges and universities. To date there has been little disagreement on the part
of the accrediting agencies and institutions with the provisions of the criteria.
The lack of disagreement may be attributed to two factors: (1) the criteria have
been constructive in natare, have not been unduly restrictive, and have helped
to bring some clarity into the process of accreditation and (2) until recently the
criteria have been enforced with little vigor.

However, the situation is changing. The U.S. commissioner of education
and his staff are requiring periodic reviews of the accrediting agencies to ascer-
tain that they comply with the criteria; otherwise they maylose their recogni-
tion. The commissioner is also proceeding further. In letters dated August
1971, the executives of accrediting agencies were notified that sex discrimina-
tion should not be condoned in any manner while these agencies pursue their
molicies and practices of accrediting institutions.” This development raises a
fundamental question, not about the social benefits to be gained by reducing
discrimination on the buasis of sex or on the basis of race or religion, but a
question of the appropriateness of the federal government’s requiring non-
governmental agencics not merely to practice but to enforce compliance with
governmental policies. In other words, this development highlights the fact
that, commencing in 1952, the federal government has relied on acerediting
agencies to perform part of the functions of selecting institutions to be the
recipients of governmental grants and other benefits. It has provided no pay-
ments to the agencies for the performance of this service, and now it is
explicitly telling these agencies what requirements they should enforce.

Furthermore, this development verges on the creation of another function
of accreditation to be superimposed on the accrediting agencies, a function that
tends to subvert an carlier established function, that of protecting an institu-
tion against harmful internal and external pressures. If government can require
accrediting agencies to enforce its policies, what protection can the institutions
expect to receive from the accerediting agencies when such policies may be
politically motivated and socially harmful? (A related development should be
noted. Provisions in the tax legislation of 1970 which has subjected founda-
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tions to some added restrictions would encourage one to expect further govern-
mental dircctions to be applied to accrediting agencices.)

Harold Seidiman has expressed serious doubt over the advisability of the
federal government’s reliance on accreditation for purposes it was not intended
to serve. He has written, “Congressional reliance on accreditation as a standard
of eligibility appears to reflect connmon misconceptions about the objectives
and potential of the accrediting process.” He later adds, “If accrediting agencices
accept the privileges of exercising public power, then they must be willing to
accept the responsibilities that go with it. Vesting of public power in private
bodices without public accountability is subject to grave abuse.”®

At this point. it should be observed that no responsible body of persons
has to date adequately considered within the context of desirable social policy
the appropriate functions of accreditation and the capabilitics of the acceredit-
ing agencies to fulfill these functions. The accrediting agencies have customarily
reacted independently to external or internal pressures or developments of the
moment. Their structures have not generally permitted them to perform other-
wisc. Conditions no longer permit this situation to continue. Both the fune-
tions and the structure of accreditation are in need of broad redefinition.

Such redefinition is also being stimulated by the increasing attention being
‘given to the activities of certification and licensure. The last of the nine func-
tions of accreditation identificd by the U.S. Office of Education is that of
establishing criteria for professional certification, licensure, and for upgrading
courses offering such preparation (criteria 8).

Frequently there is an interlocking of individual and organizational rela-
tionships in some of the professional ficlds among accrediting committees and
certification, licensure, and registration boards.? Although this function has
ustally been established as a result of decisions and actions outside the accred-
iting sector, it is undoubtedly true that the requirement that a person must be a
graduate of an accredited program in order to sit for certification, licensure, or
registration examinations mecets with no opposition from members of the
accrediting committees and, in fact, is usually applauded with gratitude.

In the case of nuclear medicine technology, as an example, it has been
predicted that there will be substantial expansion in accreditation when admis-
sion to the registry examinations is dependent upon graduation from an
accredited program. This prediction was made on the assumption that an
expansion in both accreditation and registration will be beneficial. There was
no indication that any consideration had been given to which of the four
control mechanisms, or what combination of them, would be best suited to
identify adequately and most efficiently those individuals qualified to practice
in the field of nuclear medicine technology.

A similar situation prevails in most of the other health fields, wheis it is
widely assumed that if accreditation, certification, licensure, and registration
are sound for the profession of medicine they must likewise be sound for other |

Q
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health professions. Other than with the individual professions themselves,
where does the authority to advise and decide what methods of control and
selection are best currently reside? This question and other implied questions
lead to the dilemma of structure.

Dilemma 3: The Structure of Accreditation

Until 1949 any professional society or specialized group was relatively free to
institute a program of accreditation if it wished to do so, even when, as in the
case of chemistry, there were no obvious immediate benefits to be gained by
society through the implementation of such a program. This condition led to
the formation in the late 1940s of the National Commission on Accrediting, an
association of colleges and universities created to exert some controlling foree
over the expansion and conduct of accreditation. Later, the principle that
accreditation should be permitted to operate only when there was a demon-
strable social need for accrediting a special field of study was included as one of
the cardinal features in judging whether or not approval would be extended to
a program of accreditation. In addition to the NCA, the U.S. commissioner of
education is legally authorized to exert some control in the area of accredita-
tion. and as previously noted, the exercise of this authority is being markedly
expanded at the present time, g .

Both the NCA and the commissioner of education are confronted with a
situation in which accreditation is so fragmented among numerous, disparate
bodies and organizations that it has been almost impossible to institute reason-
ably common policies and practices. The structure of specialized accreditation,
especially of health educational programs, is difficult to comprehend with all
its variations and permutations,'® but whatever the structural configuration. it
is based on the widely assumed conceptions of a profession.

Professions

In recent years, professions and professionalism have been the subject of end-

-less articles and books by sociologists. Most of these authors have uncritically

accepted autonomy as a necessary ingredient of a profession. One of the
numerous analysts of professions has observed:

Autonomy . . .is one of the main features characterizing the estab-
lished professions; that is, the professional community determines its
own standards of training, recruitment, and performance. Once the
professional becomes a recognized member of this community, he is
relatively frec from lay control and evaluation; the profession
“becomes a monopoly in the public interest.”” By comparison the
semi-professions are characterized by lower degrees of such self-
determination; they are more exposed to control by administrative
superiors and lay boards."!



In a similar manner, Howard S. Becker identifies some of the major
symbols of a profession as: (1) recruitment must be strictly controlled; (2)
entrance must be strictly in the hands of the profession; (3) approval and
accreditation must be done by the members of the profession: and (4) since
recruitment, training, and entrance into the practice are all carefully controlled,
any member of the professional group can be thought of as fully competent to
supply the professional service.!?

Individuals gencrally aspire to be considered professionals, and this ten-
dency is especially pronounced among individuals in the health ficlds. They
wish to be identitied as members of a profession, even though there are difti-
culties in analyzing the concept of” a profession. As Geoftrey Millerson has

. noted, these difficulties result from semantic confusion with excessive use of
the term: from structural limitations in devising fundamental characteristics;
and most important of all, from adherence to a static model, rather than
appreciation of the dynamic forces of society.'* To these dynamic forces for
change, the professions exert considerable resistance,

This resistance is inevitable since, as R. M. Maclver has observed, “Every
group tends to cherish its own separate existence, is convinced of its own
superior worth, regards its own ways as preferable to the ways of others, its
own myths as exclusive deliverances from on high, and generally is suspicious,
not infrequently contemptuous, of the outsider.”

As long as thirty years ago it was noted that

Py

professionalism is a concept freely used to seal oftf the group from
critical inquiry. It spreads an odor of sanctity. Members of a profes-
sion are assumed to act in certain ways which are beyond criticism or
even beyond the layman’s comprehension. . .. The terminology of
professionalism is fundamentally culogistic.'s

However, it must be recognized, especially by the members of professions, that
conditions are changing and the accustomed and assumed independence of
professions is now being subjected to public scrutiny. No longer are the acts of
. members of the professions beyond criticism or beyond the comprehension of
many laymen. Robert K. Merton has reminded us that the layman is con-
fronted with rising costs for professional services and sees himself paying “‘taxes
to support the professional in his education and then again for higher fees for
services rendered.”’'® Eliot Freidson has observed that the layman is aware that
professional “expertise may be used increasingly as a mask for privilege and
power, rather than a mecans of advancing the public interest,” and that “privi-
leges of a profession have been granted by society and can and possibly should
be limited by society.”!?
It is understandable that the health professional is interested in the identi-
fication and education of the future members of his profession; he wishes the
new members to be competent to provide good health carc and in no way
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depreciate his own professional standing and cconomic interests. As the
delivery of health care incvitably becomes more organized, the professional,
who in previous years would have scorned unionism, adopts more of the union
tactics to protect what he has grown to consider his rights and his privileges.

Unions

With some justitication we bemoan the trends, but our lamentations do not
alter the changing times, Impersonality is increasingly evident in the delivery of
health care. The majority of professional people today are employecs: the
professions find it increasingly difficult to discipline their members, partially
because of the wide variety of specialtices: the learned aspects of the professions
have become less prominent as technocratic professionals have tended to domi-
nate: and commercialization of the professions is occurring on a wider scale.!®

The delivery of health care is big business, and it will continue to grow
larger.'” Hospitals und other health care centers will become even more promi-
nent in the provision of health care to more people by more employees. As
Medicare. public funding, and other third-party payments increase. there will
be more incentives and pressures for hospital employces—both professionals
and other workers--to bargain in contrast to the conditions, now disappearing,
that prevailed in our charitable hospituls of yesteryear.

We now find unionization widely adopted among government employeces,
including firemen, policemen, and sanitarians. Each group seeks its own bene-
fits, partially in competition with each of the other groups. The employees of
municipal hospitals are entrapped in this cconomic maclstrom, To seck
enlarged memberships and to improve the income and working conditions of
hospital employees, a number of established unions are competing with cach
sthier in all regions of the country. The names of some ot the unions would
belie their full intent: American Federation of Government Employees: Com-
munication Workers of America; Hotel and Restaurant Employces and Bar-
tenders International Union; Laborers’ International Union; Retail, Wholesale o
and Department Store Union; National Marine Engineers’ Beneficial Associa-
tion; Service Employees’ International Union; and American Federation of
State, County, and Municipal Employees’ Union.

Some of the professions themselves have already taken overt recourse to
union activities. The growing American Federation of Teachers is an aftiliate of
the AFL-CIO. Its competitor, the formerly moderate National Education Asso-
ciation, has grown more militant, and in March 1971 announced its coalition
with the Amcrican Federation of State, County, and Municipal Employecs’
Union. Traditional individualists such as actors, musicians, newspaper writers,
as well as airplane pilots are now unionized and rather forcefully so. The trend
for professional groups actively to protect the economic interests of their mem-
bers is unmistakable. This movement is not bypassing the health professions,

In parts of the country, the nurses’ associations have employed the strike
as a weapon tor higher pay and better working conditions. The Doctors’ Asso-
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ciation of the New York City Department of Health was forined for union
purposes as long ago as 1961. Interns, residents, and postdoctoral fellows at the
University of Michigan formed a unit for collective bargaining within recent
months,

We must recognize that attitudes and conditions are changing and will
continue to change as younger gencrations enter the health professions, engage
in group practice, are employed on a full-time basis, and pursue greater speciali-
zations. We can anticipate that there will be more militancy in attitudes on the
part of those engaged in the health occupations, and the actions and attitudes
of one or more groups will influence all of the others, including the physicians.

According to an account in the New York Times of January 24, 1971, the
Anti-Defamation League of B’nai B'rith reports that some politically orientea
physicians and other health care workers in Boston, Chicage, New York, and
Philadelphia are claiming that the underprivileged are being victimized by the
profit-hungry medical-industrial complex and that these claimants are organiz-
ing for political action. Developments at Lincoln Hospital in the Bronx, New
York, in the winter of 1970 with the polarization of staff, patients, and the
surrounding community would indicate that little effort would be required to
encourage larger groups ot persons to believe the claims of the political activists
in the health ficlds. These claims will predictably include the accusation that
the health care system is replete with contlicts of interest.

Conflicts of Interest
In The Scientific Estate, Don K. Price has written that

the more an institution or function is concerned with truth, the more
it descrves freedom from political control . .. the more an institution
or ftunction is concerned with the exercise of power, the more it
should be controlled by the processes of responsibility to elected
authoritics and ultimately to the clectorate.2®

It is between the horns of this dilemma that the health professions, with
medicine leading the procession, presently find themselves.

In the United States, the developiment of the science of medicine has been
surpassed in its breadth of attainments by no other country. Supported in
recent years by the infusion of billions of government dollars but unrestricted
by political control, medical science has enjoyed freedoms appropriate to its
concerns for the discovery of truth. In this arca of activity, medicine and its
related professions have enjoyed the autonomy of operation consistent with
the generally accepted concepts of a profession.

At the same time medicine has been engaged in pursuits of scientific
discovery, it has been flexing its political muscle and has become increasingly
involved in “the exercise of political power,” for which it is officially con-
trolled only by the judgments of its voting members. To meet the expectations
of these members, the American Medical Association and other membership
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organizations likewise must be concerned with the economic, political, and
professional welfare of their respective members. This inevitable response
accentuates the dilemma of conflict outlined by Price.

This dilemma is further accentuated by changing fuactors. With the increase
in public expectations and demands for health care, with the increase in the
numbers and classifications of health workers with their separate organizations,
with the increasing complexity in the delivery of health care, with the increas-
ing involvement of government through financing, and with the increasing visi-
bility of health as a political issue of considerable magnitude, one may predict
with confidence that in the future medicine and the professions ‘comple-
mentary to medicine will compete more intently and obviously with cach other
for a larger share of the health dollar and will engage more openly in the
exercise of power in matters related to health.

One exampile is sufticient to indicate the cxercise of power. In 1970 the
AMA stood sixtzenth among organizations reporting their expenses for lobby-
ing activities at the federal level with expenditures of $96,064.%2 ' In addition, in
the same ycear the American Medical Political Action Committee, not the AMA
but affiliated with the AMA, spent $693,412 in connection with the congres-
sional clections of that year.2? These figures do not include sums spent for
political purposes for which reporting is not required. Whether socicty can
continue to accept the concept of autonomy for all activities of a profession
when it is and will continue to be even more heavily  wolved in the exercise of
political power is a question of broad import.

Public Accountability

A related question concerns the advisability of permitting any profession to
wield almost unilateral control over decisions on issues that immediately «ifect
socicty and public policy.2® With increasing frequency, this question is being
raised in relation to many of our social structures, including business corpora-
tions, universities, the church, the military, unions, and various agencies of our
civil government. For example, public confidence is undermined when “only
seven states were found to have boards [responsible for control of pollution]
without members whose business or professional ties pose possible conflicts of
interest.”?4 Judgments are discounted and cven motives are questioned when
strenuous efforts are made by the American Trial Lawyers Association, whose
members may lose economically by the adoption of no-fault automobile insui-
ance, to defeat in state legislatures bills that are ex pected to bring benefits to
most segments of society. Public confidence in the military has sunk, not
merely because of the revelations of atrocities in Viet Nam, but also because
the recent military court trials appeared to the public as a case of the military’s
judging the military, and then doing so only after proddings by newspaper
reports and public revulsion.

Amidst this widespread apprehension and unease with our methods of
social control are criticisms of the structures of control in the health fields. The




- composition of the Blue Cross boards and the Joint Commission on Accredita-

' tion of Hospitals, with their heavy reliance on and involvement of physicians

and hospital administrators, are being subjected to open disapproval. In

October 1971 a law suit was filed in a U.S. District Court to enjoin the Depart-

ment of Health, Education, and Welfare from distributing Medicare funds on

the basis of determinations of hospitals by the J_AH. One of the bases of the

suit was the composition of the JCAH—only physicians and hospital admin-

istrators. This suit has potential significance for all organizations in
accreditation.?s ) ‘

Regarding the ability of the health professions to regulate themselves,
none have been more critical than physicians in their comments toward medi-
cine. Quoting recent statements: ! don’t think the public interest is best
served by placing the entire task of continued monitoring of the quality of care
on those of our peers who happen also to be our intimate colleagues and
frequently our personal friends as well.””?® “In any other field it would be
called a conflict of interest.””?? “Medicine’s record for self-regulation has dif-
fered little from that of the military investigating the military-industrial com-
plex or from labor unions controlling probes of labor unions. The name of the
game is whitewash.”28 These are strong statements of denunciation. In a more
reflective and judicious manner, Lester J. Evans, M.D., posits a fundamental
question more germane to the subject of this paper: “The pressing question is
whether in the current preoccupation with teaching there is equal concern with
learning. Another facet of the question is whether it is prudent for a profes-
sional group to be the sole arbiters of who succeeds them.””??

Accreditation is an important element in the process of identifying and
sclecting members of the health professions, including those as yet unidentified
members who will be the leaders of the professions in the future. Not only the
professions themselves but socicty in general must be concerned with the
operations of the sclection process. However, society’s concerns may not neces-
sarily fully coincide with those of the professions.

It has been observed that some professions tend to comprise larger propor-
tions of individuals who have corne from cconomic and social backgrounds that
are not broadly representative of socicety,*? and furthermore it has been widely
recognized that sex has long been a barrier to women wishing to enter the field
of medicine. Have these conditions been best for society? Does the present
structure of accreditation for the various health educational programs, with its
heavy reliance on professional autonomy and independence, provide suf-
Ticiently for consideration and recognition of the broad needs of society? Or is
there a built-in conflict of interest in the present structure and control of
accreditation?

To this last question, George James, M.D., answers in the affirmative.

Many professional organizations that are involved in standards for
specialists or matters of accreditation are at the same time strongly
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committed to programs of scli-protection. [t is nutural for them to
defend themselves and their members. but the news releases of muny
professional groups are particularly replete with extensive battles for
status and moncy.

. Conflict frequently arises between what are deemed to be the
interests of the organizations and the interests of the public. One is
casily led to a notso-hypothetical question: 1 a very large medical
organization spends millions of dollars fighting the medical progranis
the country needs and a majority of the people want without con-
cern that this program insures a high quality of care, how long will
the public continue to give such an organization sole control ol the
acereditation of institutions or the setting of standards for medical
specialties? How can an  organization’s technical judgment be
accepted on the one hand when its judgment -on planning to make
better health care more available appears so inadequate?

I think the questions are germane because what is done in
matters of acereditation and the setting of standards has to flow out
of some philosophy. The attainment of quality is inevitably influ-
enced by the present views on medical care. The medical care of the
future will be influenced by the voluntary associations’ actions in
acereditation and the types of standards which are established
now.*!

Regardless of what one may think ot the merits or demerits of the various

health care bills submitted for congressional consideration, the active and

i aggressive involvement of any professional association in the civil political arena

' raises direct questions as to its public accountability in various matters. includ-

ing uaccreditation. The Citizens Board of Inquiry into lHealth Services for

Americans claims that consumers should assume the responsibility for decisive

health care decisions now falling on the physicians and other heilth proles-

sionals.>? Other selt-appointed vocal groups will pepper congressional hearings

with similar claims. Will these proposals include policy decisions relating 1o

acereditation, especialiy those aspects that touch on broad social issues? In the

light of the growing agitation over accreditation, such proposals are a definite ‘
possibility. )

George P. Berry, M.D., has stated:

The physician is apt to be less adequately informed on broad social
issues than are many others: behavioral scientists, cconomists, clergy-
men, legislators, industrialists, labor leaders—to name a few, But it
most decidedly does mean that medicine must have a chance to bring
its unique competence to bear in full partnership with those who are
planning tfor tomorrow’s needs.? 3

ERIC

G-16 i~




Planning for tomorrow’s needs does include the process of acereditation;
and in the accreditation of educational programs for the profession ol medicine
and for the professions complementary to medicine, physicians do possess a
unique competence. The exercise of this competence must be encouraged, not
merely for the benefit of medicine, but primarily for the benefit of socicty. At
the same time, however, there must be assurances that societal interests are
fully recognized and honored, unfettered by conflicts of intercst.

In officially recognizing that physicians collectively must excrcise their
competencies with regard to the educational standards of the other health
professions, the Council on Medical Education of the American Medical Asso-
ciation adopted the following statement in August 1970.

Increasingly today, the physician shares with other health profes-
sionals the responsibility for certain specilic aspects of health care.
The prolessional associations representing  these  allied  health
specialists should assume a major share of responsibility for establish-
ing and maintaining educational standards in their respective fields.
The medical profession is aware of its great responsibility in relating
to all the allicd health fields which find their focus, indeed their
reason for existenge, in the care cf the patient. Where the medical
care ol the patient is concerned, the physician has legal, moral, and
cthical responsibility. As the major professional organization for
physicians, the American Medical Association feels this responsibility
keenly, and believes that it must cooperate with the colluborating
organizations in coordination of the multiple and diverse com-
poncats of the health care team through which the total care of the
patient is provided.

With what s stated i this declaration few could quibble. What i not
stated. on the other hand. las added to alarms and fears. In the [irst place, the
statement provides for no recognition of the fact that educational standards
and accreditation involve some issues of broad social policy. Second, the juxta-
position ol two phrases- the physician’s “legal, moral, and cthical responsi-
bility” and the medical profession's “'great responsibility in relating to all the
allied heatth fields™ -could casily lead one to conclude that medicine has not 1
yet recognized the distinction that should exist between the relationship of the
individual physician to an allied health professional, on the one hand, and the
relationship ot the AMA to any one ol the numerous health professional asso-
ciations or organizations, on the other. It is this distinction that must be
understood and appreciated betore true cooperation, coordination, and col-
luboration may be expanded to the accreditution of all health educational
programs.

Cewan
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Coordination

Major steps toward further coordination in accreditation have been and are
being made by various health professional organizations. Most significantly, the
creation of the Advisory Committee on Education for the Allied Health Profes-
sions and Services and its Panel of Consultants by the AMA’s Council on
Medical Education has brought together on a regular basis representatives of
the organizations directly responsible for the accreditation of the fiftecn fields
that comprise the immediate focus of this study. The creation of the com-
mittee and the panel have stimulated wider appreciation and understandings
among the diverse health professionals, despite the fact that in the deliberations
of these two groups much time and effort has had to be expended on pro-
cedural and jurisdictional issues.

With the present structure, one may anticipate that the jurisdictional
issues will require increasing effort and time. Although the issue has not yet
become a matter of major concern to the Advisory Committee, the develop-
ment of the concept of the physician’s assistant has begun to stimulate the
internal politics of the health care field and has accentuated *‘the struggle for
turf.”34 If proper care is not taken as this new profession cvolves, we may
expect future strains and altercations, similar to those currently existing be-
tween the American Society for Medical Technology and the American
Society of Clinical Pathologists, to emerge.

In addition to the Advisory Committee on Education for the Allied
Health Professions and Services, other groupings have been formed on a more
informal basis to provide a means of interchange of information among some of
the health professions. These include the Coalition of Independent Health Pro-
fessions and the Federation of Associations of Schools of the Health Profes-
sions. The former comprises representatives of national organizations of
bioanalysts, dicticians, medical technologists, nurses, occupational therapists,
optometrists, pastoral counsclors, physical therapists, podiatrists, psychalogists,
social workers, and speech pathologists and audiologists; the latter includes
representatives of national organizations concerned with education for allied
health, dentistry, hospita! administration, medicine, nursing, optometry, oste-
opathy, pharmacy, podiatry, public health, and veterinary medicine.

These two informally organized groups do provide opportunitics for
exchange of information and ideas, but neither they nor the Advisory Com-
mittee and its Panel of Consultants are capable of meeting the concerns of
Merlin K. DuVal, M.D., assistant secretary of HEW for health and scientific
aftairs, who has stated:

The plethora of professions already in existence must fit together in
some orderly manner. Qur manpower pool is simply not great
enough to permit anything but the most efficient organization of
services.
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Inherent in the proliferation, which the health field has been
experiencing, is the danger that too many of the allied health profes-
sions may eclect to go their separate ways, speaking and even acting at
cross-purposes with the rest of the allied health world--without con-
sideration for the overall picture. It this sounds a bit strong, let me
ask which of you, right now, can say that his profession is evolving in
an orderly fashion and takes into consideration the evolutions occur-
ring in the rest of the allied health field? Who is looking at his
profession from a perspective that takes into account the develop-
ment of the entire allied health field?3 3

Any restructuring of accreditation should take into account the develop-
ments in the entire health field, including the expansion of new occupational
groups and new levels of occupations.?® In 1960 the concerns more recently
expressed by DuVal were recognized in the iinal report of the Committee to
Study the Relationships of Medicine with Allied Health Professions and Ser-
vices. This report, which was adopted by the House of Delegates of the AMA,
stated:

As these groups develop more advanced protessional skills and
specialized competence, they may tend to fragment within them-
selves and away from medicine unless the cohesive liaison and
cooperative cfforts they now so clearly seck with physicians at the
local, state, and national levels are realized. Such “fragmentation™
would have serious adverse effects upon good patient care. The Com-
mittee considers that this possibility of fission is one of the most
serious problems facing physicians and professional and technical
personnel allied to medicine.??

In this same report, the committee stated its firm belict” “that the physi-
cian must be the ‘unifying force® which brings this great diversity of scientitic
knowledge into the proper focus so essential to the care of the health of
America.”

In the years ahcad, the interpretation that medicine gives to its role as u
“unifying force” will have a major influence on the future of accreditation of
health educational programs. If medicine will give tangible recognition to the
fact that the maintenance of educational standards and accreditation involve
many issues of broad social policy, and if medicine will recognize that its
unique competence can best be cxercised in accrediting health educational
programs on a basis of true cooperation, coordination, and collaboration,
accreditation is more likely to remain as a responsibility of the private sector.

Otherwise, government activity will assuredly increase in an area that until
recently has been considered a social responsibility of the educational institu-
tions and the professions.
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Dilemma 4: Financing of Accreditation

The old adage that he who pays the piper can call the tunes signities the
relationship of the source of financial support to the structure of accreditation.

In the heulth ficlds, it has generally been the practice tor the costs of
accreditation to be borne primarily by the professionally controlled accrediting
agencies. In many cases, acereditation is largely supported by the membership
dues of the protessionul organizations, without recourse to assessnents against
the institutions or their programs of study. As the part 1 working paper on the
linuncing of accreditation attests, the financial squeeze on the acerediting
agencies has arrived, and conditions are changing. The issues are simple; the
dilemmas, protound.

Increasing the number of fields and the number of educational programs
subject to accreditation in a period of inflation has raised costs at a rapid rate.
Mounting financial pressures present a serious problem that demands imme-
diate attention, and these financial pressures are, in tur, reinforcing the need
for u comprehensive reevaluation of acereditation including all its attendant
costs.

In secking solutions for the financiul problems. several tactors should be
tuken into consideriation:

I. A program of accreditation should be conducted only it it is adequately
finunced und. in this respect, is financially capable of Tultilling what it is
expected to accomplish.

9

Every program of accreditation should be conducted with continuous
attention to cconomy ol operation and cost etfectiveness.

3. The sources of tunding tor accreditation should be sufficiently diverse
thut no one source can dominate the operation. The primary sources of
funding of uccreditation of health educational programs can normully be
expected to include the institutions and programs of study subject to
acereditation, us well as the protessional organizations whose miembers
possess technical knowledge in the ficlds of study. On a contract basis. the
federal government, state governments, and other users of acereditation
might also be included as sources of tinancial support.

4. The financial operations of all accrediting agencies should be regularly
subject to audit by certified public accountants and made publicly avail-
able.

The widespread acceptance of these principles would help to resolve some
of the dilemmmas of accreditation tunding. [Towever, the final answer depends
on agreement by all of the previously mentioned parties that wecreditation is, in
fact, sociaily usetul, desirable, and sufticientiy attuned to the interests of the
public, as well as the interests of those providing the financial support.

Underlying all questions of financing is the fact that funding and the
structure of accreditation are interreluted.



Dilemma 5: Validity of Accreditation

Since the 1880s, the federal government has made use of regulatory com-
missions to perform various functions of supervision and control. These bodies
include the Interstate Commerce Commission, the Federal Trade Commission,
ihe Securities and Exchange Commission, the National Labor Retations Board,
and many others. The life cycle of these regulatory commissions has been
classified as gestation, youth, maturity, and old age.®® The last implies a sense
of deterioration.

Following a similar analytical approach for the accrediting agencics, one
might be tempted to observe that they have a life cycle of innovation, tfollowed
by standardization, and then stultification. Partially {o avoid this last stage,
greater emphasis than has generally prevailed should be devoted to validation of
the accrediting criteria or essentials and to the procedures employed in the
process of accreditation. Greater recognition should also be given to the in-
herent limitations of accreditation. As indicated in the part | working paper on
rescarch, the successful implementation of any program of research related to
accreditation depends primarily on three factors: (1) on the attitudes and
recognition of the need for research on the part of the officials of the accredit-
ing agencies; (2) on the funding available; and (3) on the development or use of
one or more organizations, cach with a sufficient critical mass to conduct such
rescarch successfully. These factors relate, in turn, to a possible restructuring of

-accreditation, especially as it relates to the accreditation of health educational
programs.

An observation by Corinne Lathrop Gilb is quite pertinent to this point.

The modern cconomic system, with its anonymity and inter-
dependence, could not function if' there were no institutions to
define occupational boundaries, rights, and obligations. From a social
standpoint the problem has been how to keep those boundaries, once
they are defined, from becoming so rigid that they preclude neces-
sary adaption to changing technology, changing social organization,
and changing nceds and demands.??

Dilemma 6: Expansibn of Accreditation ‘

The last of the dilemmas identified in this staff working paper is related to the
current growth and proliferation of accreditation evidenced both in the number
of professional ficlds initiating or planning to initiate accrediting activities and
in the number of levels of occupations and educational programs being sub-
jected to accreditation.?®

The pressures for expansion, which are inevitable, involve two factors that
should be mentioned before concluding this paper. The first falls within the
purview of SASHEP; the other is of concern to the study but does not lie
within its mandate.
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The first factor has been well identified by Robert K. Merton.

“The pressure toward expansion derives in part from advancement of
professional knowledge. It often produces strains and stresses on the
relationships between neighboring professions. This problem only
underscores the importance of instituting and maintaining cffective
liaison between professions, for only if this is firmly established can
the relationship bear the stresses which initially conflicting claims to
jurisdiction imposes upon it.*!

The recommendations to be contained in the final report of SASHEP will
have to give specific attention to the factor ol cffective linison among the
health professions. Such attention will obviously include recommendations
regarding cffective cooperation, coordination, and collaboration in accredita-
tion, as one of the mcans by which some effective controlling influcnce over
expansion can be exercised.

The other means of control is effected through the overall national super-
vision of accreditation that is currently exercised by the U.S. commissioner of
education on the basis of legislative authority and by the National Cominission
on Accrediting on the basis of voluntary compliance by its member institutions
with the comirission’s policy decisions and rcconimendations. SASHEP is not
charged to make recommendations at this level of control of accreditation. On
the other hand, its final recommendations will have to be made on the basis of
some assumptions about the total structure of accreditation, which at the
present time is being subjected to reviews being conducted separately by repre-
sentatives of the tederal government and the National Commission.

The latter review involves an agreement of intent on the part of the
National Commission and the Federation of Regional Accrediting Commissions
of Higher Education (FRACHE) to merge. Such a wmerger, whatever form it
may take, will likely increase the cffective influence of the National Conmnis-
sion, at least in the immediate future. At the same time, it will create shock
waves among the professional accrediting agencies. including those concerned
with health educational programs of study.

At the writing of this paper, the review being undertaken by a task foree
in the office of the secretary of HEW may support recommendations that
would potentially lcad to expanded federal activity in the aicas of aceredita-
tion. Such expansion would inevitably contravenc precedents by which the
nongovernmental sector has assumed the major share of responsibility for the
accreditation of educational institutions and programs ol study.

The future of national supervision and coordination of accreditation is at
a crossroads. Although SASHEP is not expected to make recommendations in
this important area of current concern, the study will have to assume (1) that
there will be some type of national supervision of accreditation, (2) that broad
principles of accreditation will be decided and enunciated by some national
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authority or body, (3) that such a body will be broadly representative and will
be primarily concerned with accreditation as it relates to the welfare of socicty.
and (4) that all accrediting agencies will be expected, if not required, to comply
with the policies established by this body.

Not only the national supervision and coordination but also the accredita-
tion of all health educational programs is at a crossroads. As the proposal to the
Commonwealth Fund secking financial support for SASHEP stated:

The number of health occupations will undoubtedly multiply,
nourished by the cexpansion of knowledge, the increase in tech-
nology, and the specialization of society; and most of these health
occupations will aspire to a protessional status, including the func-
tion of accreditation of the educational programs preparing the
future members of their respective professional occupations.

It past practice is followed, each of these potential accrediting
organizations will seck to perform its functions ina very independent
manner. In fact, some of those which are presently conducting their
accrediting functions under the supervision of the Council on Med-
ical Education are quite restless and unhappy with their present rela-
tionships. On the other hand, an independence of accrediting
organizations from cach other would merely support *‘the tradition
of individualism that permeates the entire healthservice industry”
and would serve *‘to perpetuate outmoded rigidities and institutional

. restraints.”

Any changes and revisions in the accreditation of educational programs
for the health ficlds must provide for cooperation and coordination, flexibility
and innovation, as well as for many other qualitics that are equally required in
the ultimate delivery of health care.
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AN APPROACH TO ACCREDITATION
OF ALLIED HEALTH EDUCATION

Jerry W. Miller

From the medical profession’s initiation of accreditation in 1905, the health
professions have used this process as a means of providing recognition for
educational programs and institutions that meet established standards of qual-
ity. Accreditation in the health fields experienced steady growth between 1905
and 1960, and the decade of the sixties produced rapid expansion, particularly
in the allied health fields.! Throughout this period, basic elements and concepts
of accreditation were adapied to new health fields, with little apparent con-
sideration being given to the appropriateness or validity of the process for the
new educational programs,

Even under ideal conditions, accreditation has extensive limitations. It
operates in an arena that defies precise measurement and in which there is
often professionul disagreement over what type of product should be turned
out and how it should be produced. It attempts to serve institutions with
widely varying objectives and purposes. Reflecting all the limitations of educa-
tional and human measurement, the procedures and criteria of accreditation are
necessarily general and inexact, forcing great reliance on protessional expertise
and subjective judgments.

Despite its limitations, accreditation survives, even thrives, It thrives be-
cause it provides an essential service to society by identifying, within the limits
of its capability, educational institutions and programs of acceptable quality.
Society is likely to continue to rely upon acereditation until a more suitable
and cfttective alternative is devised.

In its current state of development, accreditation can generally provide
reasonable, but not ubsolute, assurance that acceptable educational institutions
and programs will produce acceptable products in certain educational settings.
However, for some programs. accreditation may lack validity and etficiency,
and thus it could be a disservice to society rather than a service.

The characteristics of many of the allied heulth educational programs
aceredited by the Council on Medical Education of the American Medical
Association and its collaborating organizations vary significantly from those of
other educational programs and institutions served by accreditation. The
majority have extremely small enrollments and taculties and are located in
educationally isolated hospital and laboratory scttings. These differences pose
important questions regarding the validity of accreditation in these fields.

The nurpose of this paper is to discuss the basic procedures and concepts
of accreditation as applied to fifteen of the cighteen educational programs
currently accredited by the Council on Medical Education.
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The Accreditation Process and Its Limitations

Accreditation is the process by which an agency or organization evaluates a
program of study or an institution and recognizes it as meeting certain pre-
determined qualifications or standards, The process usually involves five steps:
(1) establishment of standards or criteria; (2) self-evaluation or self-study by
the institution or program in preparation for the acereditation visit: (3) evalua-
tion of the institution by competent authorities to determine whether it meets
the established standards or criteria; (4) publication of a list of institutions or
programs that mect the standards or criteria; and (5) periodic review to ascer-
tain whether accredited institutions or programs continue to meet the stan-
dards or criteria.

There is general agreement that to be effective, programs ol acereditation
must embody these steps or slight variations thercol. However, because of the
limitations of the accreditation process and the absence of critical elements on
which accreditation must rely, even their careful and zealous application does
not necessarily produce valid assurances of the quality of every educational
program and institution,

Viewed as a quality-control process. acereditation differs in important
ways from other such mechanisms. In manufacturing, continuous sampling of’
products coming off a production line can provide a high degree of assurance
that all the products meet quality standards. In human quality-control pro-
cedures, testing for certification, licensure, und registration provides assurances
about the competence of individuals in certain oceupational arcas to the degree
the tests are reliable and valid.

On the other hand, accreditation speaks to the quality of educational
programs and only indirectly to the quality of the end product, Acereditation
may, and most {requently does, consider data on certification, licensure, and

. registration examination scores and on initial employment of graduates-in its
periodic assessments of educational institutions and programs. But it does not
and cannot stand at the campus gate to evaluate cach finished product or
graduate.

Accreditation can. however. provide reasonable, though not absolute.
assurance that graduates of' institutions and programs are likely to be of aceept-
able quality. It does this by determining that institutions and programs have
the necessary curricuta, facilities, faculties, organization, procedures, resources.
and staffs to provide satisfuctory cducational opportunities and to make com-
petent judgments about the proficiency of those they graduate. In this manner.
accreditation speaks to the competence and integrity of institutions and pro-
grams, which, in turn, attest to the occupational proficiency of iheir graduates.
Accreditation thus validates credentials awarded to individuals by institutions.

To provide such validation, accreditation is heavily dependent on the
effective functioning of a critical educational mass. Essential clements of this
critical mass include-
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. the professional expertise of a group of individuals who devote ali or
a substantial portion of their professional activities to the educa-
tional endeavor and who regularly interact with one another to pro-
vide stimulation and frequent checks on professional performance
and

. ad organization and procedures that control the quality of the educa-
tional program and provide ussurances regarding the integrity of
credentials awarded,

Two additional characteristics of acereditation increase the importance of
the critical educational mass to the validity of the process: (1) the generality of
its criteria and (2) the variety of educational institutions and programs that
acereditation must serve. Accreditation must permit flexibility in both cur-
ricula and organization to support the diversity of American education. By
relying on a critical mass of professional expertise to make specific application
of general educational principles and criteria. accreditation can stilf determine
with reasonable assurance the quality of a variety of institutions and programs
of study. In the absence of the critical educational mass, criteria would need to
become more prescriptive and minute and accreditation more supervisory. This
would likely limit the initiative of educators and stifle the effectiveness of their
programs.?

The concept of a critical educational mass becomes even more important
in view of another limitation of accreditation. It is both undesirable and logis-
tically impossible for the process to provide close and continuous monitoring. a
basic feature of other quality-control procedures.

Accreditation’s monitoring is limited to periodic onsite reviews, annual
reporting, and occasional special visits for programs or institutions experiencing
problems. But periodic reviews, with varying intervals of three to ten years.
cannot keep up with rapid changes and events. which may have a deleterious
impact on institutions and programs of study. Accuracy of annual reporting is
too difficult to assure. Furthermore, it cannot quantify or verbalize important
educational ingredients that can only be assessed through onsite professional
judgment.

These limitations of accreditation become less consequential for educa-
tional programs that possess a sufficient mass of professional expertise to pro-
vide a high degree of stability. The effectivencess of accreditation depends upon
an institution or program’s retention of a core of faculty and statf over a period
of time to provide continuity and direction.

In view of the limitations of the process and its dependence on the
presence of a critical educational mass, it seems important to examine the
characteristics of allied health educational programs and some of the fuctors
confronting the Council on Medical Education.
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Characteristics of AMA-Accredited Programs

Over 80 percent of the AMA-accredited programs in allied health fields are
located in hospitals and laboratories. where enrollments generally tend to be
extremely small. The average enrollment for all AMA-acceredited allied health
programs is 12.2 students. Only six fields have average enrollments of fifteen or
more per program.

In 1970. four ficlds produced an average of ten or more graduates per
program; six had a per program average of five to ten: and three fields had a per
program average of fewer thun live graduates. Histologic technic had no acered-
ited programs and no graduates. (These data are detailed in table 1))

Although precise data are not available. accredited programs in colleges
and universities tend to show much higher average graduation and enrollment
rates per program than do hospital and laboratory programs. Bascd on data
gathered in 1970~ data different trom that presented in table | -the average
number of graduates for AMA-accredited programs—hospital. laboratory, col-
lege. and university - was 4.6. The average number of graduates for college and
university programs during that period was 13.2.% Of the 2.519 programs listed
as accredited by the AMA on July 1. 1971, only 382 were sponsored by
educational institutions. 242 by four-ycar colleges and universities. and 140 by
postsecondary vocational institutions and junior and community colleges (see
table 2).

Programs sponsored by luboratories and hospitals are characterized not
only by small enrollments but also by small teaching staffs that include many
individuals who have primary responsibilities for arcas other than education.
Except in programs for medical vecord librarians. medical record technicians.
and occupational therapists. the essentials require that doctors of medicine.
usually specialty certitied. have ultimate responsibility tor the educational pro-
gram.* Almost without exception. direction of the educational program is a
secondary responsibility for the physician, with the major responsibility for
administration and direction falling to technologists. who may or may not
devote tull time to the position. Few hospitals or luboratories have as many as
two persons who devote full time to their cducational programs.

Consequently. there is little academic structure. such as a faculty senate.
an office of an academic dean or vice president. or faculty committees. to
embody institutional quality control and program review procedures and to
provide long-term continuity. stability. and direction for the educational pro-
gram. Theoretically. the affiliations between colleges and many of the labora-
tory- and hospital-based programs could serve these purposes: and increasingly.
it appears that it is the policy of the AMA review bodies to encourage arrange-
ments that are close enough to allow the granting of academic credit as well as
degrees.® But the type and the nature of the current atfiliations vary widely.
For examiple. many institutions offer baccalaurcate degrees in medical tech-
nology on the basis of three years of preclinical study and the successiul
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completion of a one-year clinical experience in any AMA-accredited program.
In many cases. the institution awarding the degree has no provision for con-
trolling or monitoring the clinical program, the heart of the training of the
technologist to whom the institution is awarding a professional degree.® This
type of educational practice is being discouraged by the National Commission
on Accrediting.?

The clinical institution is most often accredited as the sponsoring institu-
tion and the educational institution as the aftiliate. even though the latter
awards the academic credential. Thus, accreditation in these instunces fails to
do what is usually expected, to validate the credential by requiring the award-
ing institution to maintain primary control and responsibility for the program.

In general, the smallness of accredited programs in allied health education
in terms of both students and faculties. and their isolation. both physically and
philosophically, raise questions about the validity of the current approach to
accreditation.

AMA Approach to Accreditation of Allied Health Educational Programs

The Council on Medical Education of the American Medical Association spon-
sors a special accreditation program for each identifiable occupation at the
therapist/technologist. technician, and assistant levels.

The AMA exercises supervision and final approval over fifteen such pro-
grams, which have been in operation for two years or more with some dating to
the 1930s. Essentials for three additional specialties were approved by the
House of Delegates of AMA in November 1971. These include the assistant to
the primary care physician, the associate degree medical laboratory technician,
and the specialist in blood bank technology and bring the total number of
AM A accreditation programs in allied health education to eighteen.

Euch of the specialties has its own accreditation committee to oversee the
accreditation process. Each committee conducts scparate site evaluations and
takes separate actions on cach program before forwarding its recommendations
to the AMA Advisory Committee on Education for the Allied Health Profes-
sions and Services, which in turn forwards the recommendations to the Council
on Medical Education for final action.

If the completion of questionnaires and other forms is equated with self-
evaluation and self-study, all the committees either follow or plan to follow
(some are so new that the specified period for reevaluation has not elapsed) the
five basic steps in accreditation previously outlined in this paper. {

With the exception of medical record librarianship, occupational therapy,
and physical therapy, accreditation of the selected health educational programs
focuses primarily on the clinical training of the allied health worker. Prerequi-
sites for admission to the educational programs are prescribed and some
didactic instruction is required.?

ERIC

: H-5



Accreditation is being conducted for educational programs in many
specialties that produce few graduates and in fields where the total employ-
ment is extremely small when compared with the total number of workers in
the health fields. Table 3 sets forth these data. The Department of Health,
Education, and Welfare has estimated that some 3.8 million persons were
employed in health occupations in 1969. If the catch-all classification “secre-
tarial and office services including medical assisting” is eliminated, only about
300,000 of these workers were employed in occupations accredited by AMA.
Of the 300,000, more than half were employed in medical laboratories or in
radiologic technology.

In addition to their accrediting in small, spccialized fields, in recent years
AMA has sponsored the accreditation of educational programs in new and
emerging fields where little is known about the demand or the marketplace for
such workers or how they will be utilized. This action contrasts strikingly with
the situation for other occupations and professions, where the demands for
skills and services were evident and utilization established before accreditation
programs were launched.

The practice of conducting a separate accreditation program for each
occupational specialty is open to charges that it fragments allied health educa-
tional efforts in junior and community colleges and four-year colleges und
universities, which are increasingly assuming primary responsibility for the
training of allied health workers.? Such fragmentation seems likely to result in
more narrowly trained workers whose lateral and upward mobility and utiliza-
tion in the health fields may be limited. One aspect of this philosophical
question is whether there is a public need to maintain a special accreditation
program for specialities that may never number more than a few thousand
workers.

The current approach has created a burdensome workload, which in turn
raises questions about the effectiveness and validity of such accreditation.
Review bodies swamped with applications for initial accreditation and reevalua-
tion lack time to give in-depth consideration to programs. An ever expanding
pool of volunteers is needed to make site visits, and training for these critical
participants in accreditation is often facking.'® Moreover, the site visitors are
often expected to pay their own travel expenses. In some cases, site visitors
even forego salary from their regular jobs or are required to take vacation to
participate.!'!

The emphasis on separate accreditation for each occupational specialty
has resuited in logistical problems in the accreditation of allied health educa-
tion. These, in turn, are creating financial strains.
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Logistics of AM A Accreditation

Even the current fogistics of accrediting more than 2,500 educational programs
in allied health education have already created a heavy burden. Anticipated
expansion of accreditation to other health occupations and the virtual certainty
that more and more programs will seek accreditation appear to confirm a
statement in the proposal for SASHEP: ... conditions may develop in which
the current process of accreditation will simply be unable to meet the demands
placed upon it. In other words, it may succumb under its increasingly pon-
derous weight to a different system. . . .”

As table 4 illustrates, some of the review bodices are already falling behind
in periodic revisitations. The future seems to hold mounting problems. For
example, assuming that the current approach to accreditation is continued, the
Joint Review Committee on Education -for Radiologic Technology would be
required to conduct 382 visits per year in order to abide by its policy of
periodic reviews of accredited programs every three years. Furthermore, the
committee would be required to consider 382 site visit reports and take 382
actions during each twelve-month period. Applications for initial accreditation
and special visits would be in addition to this load.

On the other hand, some AMA accredited programs are so small—histo-
fogic technic and orthopaedic physician’s assistant, for example —and the work
foad of the review committee so light that it may be difficult to sustain interest
or to accredit a sufficient number of programs to maintain a viable accredita-
tion effort.

The logistics of the current approach to accreditation can be impractical
also for institutions. For example. one university school of allied health educa-
tion selected from the 1971 Directory of Approved Allied Medical Educational
Programs produced the following statistics: six accredited programs with a total
student capacity of 142. Actual enrollment. which is likely to be less, was not
uscertainable.

Under the current system, this institution was required to complete six
sets of questionnaires and forms, host six site evaluation teams, be subjected to
the recommendations and actions of six different review bodies. and complete
six annual reports. In the future, it matters continue on their present course, it
is likely that the institution will be required to pay six different accrediting
fees, and all for 142 students or fewer. This university is by no means an
isolated example.'?

The emphasis on accrediting each occupational program separately and on
applying the accrediting process independently to each clinical institution, even
though it has an affiliation with an institution of higher education, are the two
main components of the logistical problem.

The AMA has recognized this and has an active Task Force on an Institu-
tional Approach to Program Evaluation. The discussions of the task force have
centered around three possibilities: (1) adding one or two specialists for each
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allied health program to the visiting team of the regional accrediting associy-
tion; (2) scheduling simultaneous visits for all allicd health programs, possibly
including such other health ficld accrediting agencies as the American Dental
Association and a representative of the iegional association; or (3) scheduling a
“multi-disciplinary survey” with “minimal interdisciplinary involvement™ to
include coordinated scheduling of visits by the various review bodics.' All the
approaches being considered by the task force would continue to include the
preparation of a report for cach program and scpuarate actions by all the
affected review bodies.

The current logistics of accreditation of allied health programs appears to
be especially vulnerable on the point of financial efficiency. Expenditures for
accreditation in allied health education for fiscal year 1971 divided by enroll-
ment on October 1, 1971, would approximate $15 per student per year.'"® This
figure does not take into consideration hidden costs incurred by institutions,
expenses of individuals who are not reimbursed for travel expenses and loss of
income, and the thousands of hours of donated time of individuals who serve
on review committees und visiting teams. 11 these items were included, the cost
per student could easily quadiuple.

A Caveat

The loregoing discussion of accreditation and the characteristics of AMA.
accredited programs should not be construed to meun that programs small in
enrollment and faculty are necessarily ol inferior quality. Nor should the inter-
ence be drawn that small programs should necessarily be eliminated or con-
solidated. The purpose of the discussion is to suggest that the dependence of
accreditation upon certain fuctors prevents the process from providing acle-
quate assurances about the quality of small programs in isolated cducational
scttings.

Summary Observatim}s — Questions

The approach to accreditation of allicd health programs currently followed by
the Council on Medical Education raises important questions with regard to the
validity of the accreditation process. Despite the marked improvements intro-
duced in the past few years, the logistics involved in accrediting these programs
appear to require some major revisions if not a new approach. Furthermore the
financial implications of continuing on the present course scem to dictate
change. And there are significant philosophical questions regarding the treining
and utilization of allied health workers inherent in the current approach.
These issues give rise to several basic questions for SASHEP.

R

I.  Is accreditation valid for small educational programs in isolated clin-
ical and laboratory scttings?

f
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2. In view of current logistical and financial problems, can the curreiit
approach to accreditation be sustained?

3. s there a public need to maintain special accreditation programs for
occupations that may never number more than a few thousand
workers? Or can other means of quality control, such as registration
or certification, more effectively meect this need?

4. Can all allied healtii educational programs be accredited in a single
approach by a single agency?

S.  Should accreditation hold the educational institution that awards the
dcadeinic credential responsible for the total educational program,
requiring the institiition to monitor the clinical experience?

Alternatives

Depending upon how these questions are answered, one might consider the
following alternatives to the present system in formulating recommendations
for change:

1. Desig: the acereditation procedure in such a manner that the educa-
tional institution is responsible for the total education of the student.

Under such an approach, the educational institution that offers the
academic credential could be required to assure the professional competence of
both the didactic and clinical faculties and the quality of the clinical ex pericnce
for educational purposes. By assuring that institutions had the professional
expertise and procedures necessary to accomplish this task, accreditation could
provide through this means close and continuous monitoring of educational
efforts in clinical scttings. One institution under such an approach couid pro-
vide quality-control checks for several clinical programs, dramatically reducing
the logistical problems now faced.

2. Accredit the total allied health offerings of an institution in a single
composite approach, relving upon certification, registration, and licensure,
where currently required, to provide occupational identity and greater assur-
ances of individual competence. '

Such an approach would allow educators greater latitude in preparing
allied health educational workers and would likely enhance career development
and lateral and upward mobility. This could greatly simplify the accrediting
process, further reducing logistical and financial problems inherent in the
current approach.

3. Continue to provide a means of accrediting smull programs in hos-
pitals and laboratories that have no affiliation with educational institutions, but
under different and more strenuous procedures.

Provisions for continued accreditation "of small laboratory- and hospital-
based prograrms could take into consideration the inherent limitations of the
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accreditation process. For example, to provide reasonabic assurance about the
quality of the programs and their graduates, annual visits might be required.

SASHEP deliberations may result in the identification of other alterna-
tives to the present approach to accreditation of alliec health education. All the
alternatives, including the present approach, need to he assessed for their val-
idity and efficiency, with the former being given primasy consideration.

TABLE 1

Enrollments and Graduates of AMA-Accredited Programs
In Allied Health Education

) Programs Total Average Total Average
PROGRAM Accredited  Enrollment Enrollment Graduates Graduates
7-1-71 10-31.70 10:31-70 Calendar '70 Calendar 70
Certified Laboratory
Assistant 212 2,083 9.8 1,764 8.3
Cytotechnology 117 325 28 427 36
Histologic Technic 0 0 0.0 0 00
Inhalation Therapy 82 2,069 20.5 439 54
Medical Assisting 12 423 352 130 10.8
Medical Record
Librarian 25 215 8.6 280 11.2
Medical Record
Technician 29 715 24.6 249 8.6
Medical Technologist 773 5,501 7.1 4,937 6.4
Nuclear Medicine Tech-
. nologist & Technician 17 229 134 162 9.5
L . Occupational Therapy 36 1,2529 34.8 691 19.1
‘ Orthopaedic Physician’s
Assistant 4 77 19.2 14 3.5
Physical Therapy 50 1,855 37.1 1,349 270
Radiation Therapy
Technologist 16 49 3.1 77 48
Radiologic Technologist 1,146 15,870 13.8 5975 52
Totals ] 2,519 30,663 122 16,494 6.5

Source: Data supplied by AMA Department of Allied Medical Professions and Services.
IStudents formally admitted by accredited programs to matriculate in occupational therapy.
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TABLE 2

July 1, 1971

Institutional Locations of AMA-Acciedited Programs
In Allicd Health Edacatign

PROGRAM Laboratories

Certified Laboratory
Assistant

Cuiotechnology

Histologic Technic

Inhalation Therapy

Medical Assisting

Medical Record Librarian

Medical Record Technician

Medical Techaiologist

Nuclear Medicine Tech-
nologist & Technician

* Qccupational Therapy

Orthopacdic Physician’s
Assistant

Physical Therapy

Radiation Therapy
Technologist

Radiologic Technologist
Totals

Hospitals and Postsecondary Colleges and Total
Through 2 Years Universities Programs
159 45 8 212
90 0 27 17
0 0 0 0
52 17 13 82
0 11 ! 12
7 0 18 25
4 23 2 29
724 0 49 773
1 ] 5 17
0 0 36 36
0 3 1 4
2 0 48 50
13 0 3 16
1,075 40 31 1,146
2,136 140 242 2519
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TABLE 3

Graduates of AMA-Accredited Programs
And Estimated Health Occupations Employment

Gt rodued ot N,
Certified Laboratory Assistant 1.764
Cytotechnologist 427 65,000
Histologic Technician 0
Inhalation Therapist 439 10,000 to 12,000
Medical Assistant 130 ¢
Medical Record Librarian 280 13,000
Medical Record Technician 249 41,000
Medical Technologist 4937 50,000
Nuclear Medicine Teclinologist

and Technician 162 d
Occupational Therapist 691 7,000
Orthopaedic Physician’s Assistant 14 -
Physical Therapist 1,349 14,500
Radiation Therapy Technologist 77 } 75.000 10 100.000
Radiologic Technologist 5975

Totals 16,494 275,000 to 302,500

Mata supplied by AMA Department of Allied Medical Professions and Services,

bIlcallh Resources Statistics: Health Manpower and Health Facilities, 1970; U.S, Public ealth Service
Publication No, 1509, 1970 Edition, pp. 7-9, These figures are not limited to graduates of accredited pro-
grams or to professionally certified individuals,

£275.000 to 300,000 cmploved in seeretarial and office services, inclading medical assisting.

dlncludcd with clinical laboratory and radiologie technology personnel,
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TABLE 4 ‘

Review Body Policy And Practice For Reevaluation Visits
November 1, 1971

PROGRAM Policy for Revisits ‘ Current Practice
Certified Laboratory Assistant 5 Years , 5 to 8 Years”
Cytotechnology 5 Years , 5 Years
Histologic Technic 5 Years : new
Inhalation Therapy 5 Years : 7 to 10 Years
Medical Assisting 5 Years X new
Medical Record Librarianship 5 Years 6 Years
Medical Record Technician 5 Years ! 6 Years
Medical Technology 5 Years 5 Years
Nuclear Medicine Technology and Technician No Policy new
Occupational Therapy 5 Years 10 Years
Orthopaedic Physician’s Assistant No Policy new .
Physical Therapy 8 Years 8 Years
Radiation Therapy Technologist No Policy new
Radiologic Technologist 3 Years 5 to 6 Years'

%The Committee on Certified Laboratory Assistants of the Board of Schools of Medical Technology
expects to be current in its reevaluations by July 1972, according 1o the Chainnan of the Board of

Schools of Medical Technology. i
i
|
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FOOTNOTLS

. See “Historical  Introduction to Accreditation of flealth  Educational Programs,”

SASHED Part [: Working Papers.

. The present essentials for altied health education, wrilten primarily for clinical and

luboratory programs that do not possess the critical educational mass, in many cases
prescribe in detail the tength and type of curriculum. As educational institutions move
toward core curricula for training a variety of health workers, the current essentials may
have a fimiting eftect.

. Data supplicd by the AMA Department « [ Allied Medical Professions and Services in

response to SASHEP questionnaires.

. For example, see “Essentials of an Acceplable School of Medical Technology™ and

“Essentiuls of an Aceeptable School of Radiation Therapy Technology™ (Chicago:
Amcerican Medical Association, 1968).

. See, for example, “Lssentials of an Acceptable Schoot of Medical Technology™ (Chi-

cago: American Medical Association, 1968).

. Verna L. Rausch and Karen R. Karni, A Tilt at a Windmill? -A Study of Medical

Technology Education” (unpublished study, School of Medicine, University of Minne-
sota, 1971),p. 7.

. Letter from Executive Director, National Commission on Accrediting, dated August 20,

1971, to institutions offering degrees in medical technology.

. For example, sce “Essentials of an Acceptable School of Cytotechnology™ (Chicago:

Amecrican Medical Association, 1967).

Essentials for a school of certified faboratory assistants require that “training programs
are to be conducted in o manner entirely separate and distinet from concurrent training
programs of other laboratory personnel.”

Only Tive of the fifteen ficlds have conducted site visitor training sessions. Of the five,
two have only recently begun to hold such sessions and one other conducts the training
only sporadically.

. The budget of the Joint Review Comimittee on Education for Radiologic Technology,

for example, provides only $15.000 for fiscat year *72 for site surveys. This committee
relys heavily on site visitors® paying their own expenses.

. For a discussion of the attitudes of officials of institutions regarding accrediting, sce

“Financing the Accreditation of Health Educational Programs,” SASUEP Part 1: Work-
ing Papers, pp. CH1-15.

Report of the Task Foree, November 10, 1971,

Based on figures cited in “Financing the Accreditation of Health Educational Pro-
grams,” SASUEP Part 1: Working Papers, p. C27, and enrollment data supplied by the
AMA Department of Altied Medical Professions and Services for enroltment in accred-
jited programs on October 1, 1971.
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THE RELATIONSHIP OF ACCREDITATION TO
VOLUNTARY CERTIFICATION AND STATE LICENSURE

Karen L. Grimm

Indecd, in one way or another, the profession of medicine, not that of
law or the ministry or any other, has come to be the prototype upon
which occupations seeking a privileged stariss today are modeling their
aspirations.

Laws and institutions must go hand in hand with the progress of the
human mind. As that becomes more develcped, more enlightened as new
discoveries are made. new truths disclosed and manners and opinions
change with the change of circumstances, institutions must advance also
and keep pace with the times.*

Initiated by different groups, at different points in time, in response to diverse
social and economic conditions, the processes of accreditation, certification,
and licensure were originally conceived as independent procedures geared to
separate, distinct goals and objectives. Today, in the hands of a wide variety of
health professions, accreditation, certification, and licensure are bound to-
gether by a complex array of interlocking relationships. which through time
have forged all three processes into one comprehensive health-manpower-cre-
dentialing system.

Accompanying this structural evolution was a revolution in expectations.
Once conceived with limited and somewhat prosaic objectives in mind, the
companion processes of accreditation, certification, and licensure are now col-
lectively called upon by society to assume the weighty responsibility of identi-
fying competent personnel to staff its health care system. In the course of this
metamorphosis, the patterns of control, procedures, and mechanics of aceredi-
tation, certification, and licensure have changed little since their inceptions in
the nineteenth and early twentieth centuries. However, the social milicu in
which they must operate, the purposes they are called upon to serve, and the
issues they are expected to address have undergone dramatic transformation.

To what extent have the processes of accreditation, certification, and
licensure been willing and able to adapt to the new demands placed upon them
by a rapidly changing health care system? Does the present pattern of control
over these processes give adequate recognition to their potential comple-
mentary effects as well as to their combined impact upon society?

The descriptive material in this paper, except where otherwise footnoted, is based largely
on the responses to questionnaires on accreditation, certification, and licensure returned to
SASHEP in the spring and summer of 1971.



ERIC

Aruitoxt provided by Eic:

What role does accreditation play in the current matrix of credentialing
processes? s it duplicative of certification and licensure? s it complementary?
Does it conflict? What modifications in the structure and process of accredi-
tation might be introduced to better adapt it to the credentialing role it is now
expected to play?

It is with these questions in mind that this paper will explore, first, the
relationship ol accreditation to the process of voluntary certification and,
second, the relationship of accreditation to state licensure.

Voluntary Certification

Beginnings

Today. certification is performed by twenty primary medical specialty boards.
cight dental specialty boards. twelve osteopathic specialty boards, one podiatric
specialty  board. seven veterinary specialty organizations, and more than
twenty-five other independent and allied health professional groups (see tables
I and 2). Progenitor of these many offspring is the American Board of Ophthal-
mology. which. effectively though unintentionally, established the model upon
which all later health personnel certification programs were to be based.

Medical specialization has a long and varied history: however. certilication
i= a relative newcomer to the American medical scene. One of the first groups
ol specialists to organize were the ophthalmologists who. by the middle of the
nincteenth century. had already banded together into the American Ophthal-
mological Society. through which they began to address themselves to common
professional interests and concerns.®  As the sodiety grew and matured, the
realization “that the existence of unqualified men in their ranks lowered the
standards of the entire specialty™ prompted several society members to turn
their sights to the need for upgraded training in the ophthalmic field.* By the
carly twentieth century. state licensure, advanced degrees, and independent
examinations had all been proposed as possible methods of stimulating ophthal-
mologists to seek the additional training advocated by the society. However, all
ol these proposals were to remain dormant until 1911 when a specially con-
stituted committee. prompted by the renewed desice of thie American Ophthal-
mological Society *‘to strengthen its requirements for membership and  to
exclude those inadequately trained,” proposed that an examining board.
modeled somewhat after those of the British Royal Colleges of Physicians and
Surgeons. be established to certify competence in ophthalmology.® Composed
of representatives from the American Ophthalmological Society. the American
Academy of Ophthalmology, and the American Medical Association’s Section
on Ophthalmology. the new American Board of Ophthalmic Examinations
administered its initial examination in 1916. The first American medical spe-
cialty board had been born.

The formation of additional medical specialty boards followed in rapid
suceession, and medicine slowly reorganized itself to take note ol their



existence. In 1933, an Advisory Board for Medical Specialties (now the
American Board of Medical Specialties) was formed to coordinate the activitics
of existing boards and inhibit unnecessary proliferation of new boards. Several
years later, the American Medical Association’s residency approval program was
replaced by the currently used review conumittes system, which allows for
substantial board participation in the residency approval process.’

Expansion of the certification system brought not only structural modifi-
cations but also major, though subtle, shifts in the purposes, goals, and ohjec-
tives of board certification. Originally, board certification was intended to serve
primarily as a pragmatic tool to determine and classify private association
memberships. Today. all medical specialty boards maintain registries that lhos-
pitals, physicians. medical schools, and the general public are actively encour-
aged to consult and utilize in identifying those presumably competent to
render specialized medical services: and society, having no alternate yardstick
by which to measure specialist competence, has to a large extent adopted for
its own use the standards promulgated by the professionally controlled certify-
ing boards.

As a result of both board encouragement and widespread public accept-
ance, specialty board certification is currently relied upon and utilized b: many
segments of society. Hospital statt privileges, once primarily contingent upon
membership in county or state medical socictics, today are in many arcas
aranted only to board-certilied or board-cligible physicians.” Federal agencies. -
following Civil Service and military guideiines. utilize board certification as a
criterion in hiring. promoting, and classifying personnel. States. charged with
licensing health care facilities tor the protection of their citizens. rely upon
board certification as an index of quality in the formulation and enforcement
of hospital codes.® State licensing statutes recognize board certification as one
method of qualifying for licensure in selected health fields.? Health Tacility
acerediting agencies rely upon board certification as one criterion by which to

- judge the quality ol hospital and clinical laboratory stalfing arrangements.'”

Medicare regulations call for board-certificd or board-eligible specialists to fill
selected staft positions in hospitals and clinical laboratories.'' Though origi-
nally designed to confer peer and public recognition on those who had attained
specialized knowledge above and beyond that necessary to practice medicine. it
would appear that board certification is fast hecoming a widely accepted and
utilized measure of the minimal professional competence needed to practice
medicine in certain specialty lields.

Growth

Looking to medicine as a model for their own professional aspirations, other
health professions cagerly embraced the concept of certification and began
implementing their own certifying programs. Today, these programs are lodged
cither in a single professional association or in separate boards composed of

PAFulToxt Provided by ERIC




representatives from several health professional organizations. In either case,
certifying agencies are usually composed solely of health professionals selected
by the agency itself, or by its sponsoring health professional association(s) (sec
table 3).

The control exercised by the certifying body over both the procedural and
the substantive aspects of certification is usually substantial. In many cases,
certifying bodies have complete authority over the setting of qualifications for
certification; in most other cases, board decisions must be referred to the
boards’ sponsoring organizations only for pro forma approval. In most cases.
the preparation and administration of examinations is done primarily by the
board: in relatively few instances are professional testing agencies engaged to
perform these services.'? Moreover, since financing is provided primarily
through the collection of examination, registration, and renewal fees, most
certifying bodies are not only financially solvent but also, to a great extent,
cconomically independent.

The basic certifying process is similar in all health f{ields. Most health
personnel certifying bodies require a stated amount and type of formal educa-
tional preparation, experience, or a combination of the two, as prerequisites to
sitting for one or several certifying examinations (see table 4). A few certifying
bodies recognize several alternate routes to certification, but most require spe-
cific formal educational preparation and allow for no deviation from the stipu-
lated educational requirements. Often, certifying requirements also specify that
the educational portion of the training must be received in a program accred-
ited by a professionully sponsored and controlled accrediting agency. In such
cases, the relationship between accreditation and certification is likely to be
both close and intricate, and the profession’s ability to exert control over
individual entry into the field is likely to be substantial.

Relationship to Accreditation

At the present time, a few health professions sponsor only certification pro-
grams: however, the majority sponsor both accreditation and certification pro-
4 grams as two closely related aspects of pne standard-setting process (see table
2). In many health professions, both the accreditation and certification pro-
grams arc located within a single professional association. In other cases, a
scparate board composed of representatives of several health professional asso-
ciations performs the certifying function, while a sccond board. representing
the same professional organizations., oversces the companion accrediting
process. In both situations, considerable care is usually taken to facilitate com-
munication and interaction between the accrediting and certifying programs.
Individuals applying for certification arc soon made aware of the close
interrelationships between the two processes and of the professional control
that binds them together. As has been briefly noted. graduation from a pro-
gram accredited by a profession’s accrediting arm is often a prerequisite for
taking certifying examinations, and those who have not reccived their training

Q
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in such programs are usually ineligible tor certification (see table 4). In a few
cases, equivalent education or training may ke accepted in lieu of graduation
from zn accredited program. but because the subject matter of certifying exam-
inations is usually closely tied to the curricula recommended or required in
accrediting essentials, graduation from an accredited program may in eftect be
necessary though not formally required. In health professions having no formal-
ized accrediting programs. certifying boards usually approve educational prep-
aration on the basis of predetermined course requirements.

Certifying agencies that require or recommend graduation from an uccred-
ited program typically utilize certification as an advance screening mechanism
to determine which students should be allowed to take the agency’s qualifying
examination(s). As a result of this practice, certification often is viewed more
as a logical culmination of the educational process than as an independent
mechanism designed to test individual competency. In the words of one health
professional association,

Registration is not a permit tor employment nor a proficiency exam-
ination. Rather it is verification that the holder possesses the com-
petencies the educational program was designed to provide.!3

The testing requirements for certification further attest to its use as a
means of validating educational preparation and accrediting standards. Most
certifying agencies require successful performance on one or several qualifying
examinations in addition to completion of an approved program of study:
however, since examination content is usually closely related to the materiul
taught in accredited programs, certifying examinations often constitute little
more than final examinations for those from approved programs. In most cases
it would appear that

previously-qualified students are subjected to narrowly-focused.
specialized examinations that are primarily related to formalized
academic experience. In short, the examinations actually revalidate
academic study rather than assess current competency or past
experience.'?

Consequently, certification is often regarded as little more than a convenient
shorthand method ot identifying graduates of accredited programs.

The close articulation between certification and accrediting standards has
significant impact, not only upon individual students upplying tor certification.
but also upon cducational institutions and programs of study. Educational
administrators find they must obtain accreditation to establish student eligi-
bility for certification. Program directors find they must tailor their curricula
to national professional accrediting standards in order to enable their students
to pass national certifying tests. Some schools muke graduation itsell con-
tingent upon passing registry examinations.'S Not surprisingly, high pass rates
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on certilying examinations emerge as one visible manifestation of the substan-
tial influence of professional standards on educational institutions and pro-
grams of study.'®

From the profession’s point of view, the close interrclationship between
accreditation and certification is not only natural but necessary. Professions
that embark upon certification programs before implementing accrediting pro-
grams soon perceive the need to establish baseline standards by which’ can-
didates for certification may be easily assessed and upon which certifying
examinations may be based. In many cases, the initial years of certification
have provided valuable experimental guidance in the development of accredit-
ing standards. On the other hand. professions that establish accrediting pro-
grams before implementing certifying procedures soon turn to certification
examinations as one means of evaluating the graduates of accredited programs
and of testing the validity and effectiveness of the accrediting process.

Most prolessions that sponsor both accreditation and certification pro-
grams view the two processes as complementary screening mechanisms, collec-
tively intended to identify qualified personnel to staff the health care system.
It is maintained that one type of screening is provided by the educational
process., which monitors and evaluates student performance on an ongoing
basis. Consequently. graduation from a prolessionally aceredited program of
study is commonly seen as the public’s first line of defense against incompetent
practitioners. It is argued, however, that since some unqualified individuals may
slip through the screen provided by the educational process, certification is
needed as an additional safety check to test individual knowledge and capabil-
itics. Both based on the same common core ol knowledge and skill that profes-
sional expertise and judgment have identificd as essential {or competent
practice. accreditation and certification are most often viewed by the profes-
sions as two distinct, but closely interrelated, practices devoted to the one
overriding objective of evaluating the competence of those who wish to enter
the health manpower pool.

The social desirability of maintaining close linkages between acereditation
and certification cannot be ascertained with any certainty at the present time.
Proponents maintain that both processes are necessary to protect the healsh of
the public; critics claim that the close interrelationships between the two cre-
dentialing mechanisms are utilized in a monopolistic manner to consolidate
professional control over individual entry into the health care field. Due to the
absence of critical baseline data needed to subject these contentions to objec-
tive study, the final resolution of this issue must be left in ubeyance.

However, whereas the practice of requiring graduation from an accredited
program as a precondition for certification may be neither unreservedly suj-
ported nor criticized at the present time, the related practice of binding cligi-
bility for certification to membership in a professional association is undoubt-
edly open to serious question. A few associations, harking back to the example
set by the American Ophthalmological Society, still utilize certification as a



meuns of cvaluating prospective members and require certification as one cri-
terion for association membership.!? Under ordinary conditions, this practice
probably cannot and should not be faulted by the public, which cannot pre-
sume to dictate criteria for membership in a private asscciation. However, the
converse ol this policy—the requiring of membership in a given prolessional
association for initial certification, renewed registration, or both—is a common
practice vulnerable to criticism on several counts. (Table 4 indicates the wide-
spread nature of this practice.)

Basced on the contention that the profession cannot adequately exercise
control over the individual practitioner noi vouch for his competency if he is
not a member of his professional association, the requirement of association
membership is viewed as entirely justifiable by many health professional organi-
zations that maiatain certifying bodies. Yet, from the individual applicant’s
point of view, the requirement of association membership may be scen ina
more coercive light, especially iff the lack of certification has the effect of
severely limiting his employmerit prospects and opportunities. In such cases, a
health professional’s ability to practice may become direetly dependent upon
his willingness to pay membership dues to a private association, much as a
lawyer’s right to practice is often contingent upon his membership in a state
bar association.'™ Morcover, even when certification is not a de facto precondi-
tion for employment, the lack of certification may work considerable hardship
on the individual by denying him the financial and psychological rewards that
typically accompany certified status. The appropriateness of making certifica-
tion contingent upon membership in a private association raises an issue of
substantial social importance.

Changing Gouls

It would appear that many of the motivating factors that prompted the forma-
tion ol the American Board of Ophthalmology. including the desire for in-
creased professional recognition and status, were equally active in the founding
of later professional certifying bodies. [lowever, though motivited by many of
the same concerns as those that triggered the founding of the first certifying
board, other health professions also have sought to mold and adapt the certify-
ing process to meet their own particular needs, times. and professional goals.
Change--both in the functions and objectives of certification - has heen the
inevitable but foresecable result,

Paralleling the gradually changing functions of specialty board certifica-
tion, the certification practiced by other heualth professions has also undergone
transformation. Like the medical specialty boards, other health certifying
bodies also actively encourage the public to use certification designations as
criteria for judging individual competency: and society, responding to these
certification programs in much the same manner as it responded to medical
: specialty certification, has shown itself more than willing to rely upon the
' professions to perform this vital service.

Q
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Today, employers of health personnel rely heavily upon certification to
identify individuals of presumed competency. In some cases, employers are
grateful to the professional sector for its aid in screening prospective employees
and readily utilize the cerﬁifying services it provides. Individual employers,
seeking to fill specific operfings, request certifying bodies to provide names of
qualified individuals and yﬁse registry lists to verify the quaiifications of job
applicants; classified advestisements announce employer intentions to hire only
certified individuals; fede‘:‘}al Civil Service and military personnel systems utilize
certification as one measure of competence in evaluating individuals for entry
and placement; and hospital personnel officers rely heavily on certification as a
guide in classifying hosg’itul personnel,

In other cases, sultle outside pressures to hire certificd personnel may be
brought to bear, with g'thc result that employers sometimes regard certification
more as a hindrance t}flan as a positive benetit. For example, hospitals secking
accreditation from thle Joint Commission on Accreditation of Hospitals may
feel substantial pressyre to hire the certified personnel recommended in JCAH
Standards:'® hospitals, extended care facilities, and home health agencies wish-
ing to establish their gligibility for Medicare funds may feel constrained to look
for the certified persiannel referred to in government program regulations and
directives:?? and schools seeking accreditation from protessional accrediting
agencies may feel thamselves obliged to hire the certified personnel required or
recommended in accrediting essentials.? ' There is little doubt that certification,
though voluntary, can exert considerable influence and control over the utiliza-
tion of health personnel.

The effectiveness of certification is also promoted by state agencies, which
often utilize certification as a basis upon whicn to grant authority to practice.
In health professions g‘overncd by both voluntary certifization and state licen-

-sure, professional certification is often accepted in licu of the state licensing

examination for initial licensure, reciprocity privileges, or both. For example,
in most states, physical therapists were grandfathered snto practice on the basis
of the certification granted by the American Registry of Physical Therapists.
Likewise, the diploma granted by the American Board of Professional Psychol-
ogy is usually accepted in lieu of state licensing examinations; registration by
the American Registry of Radiologic Technologists is recognized in lieu of state
examinations in the three states that currently license radiologic technologists;
and the certification granted by the cight dental specialty boards is used as the
basis for licensure in all twelve states requiring the licensing of dental
specialists. In similar manner, state clinical faboratory acts usually recognize
certificotion by the Registry of Medical Technologists (ASCP) in lieu of specific
education, experience, or testing requirements promulgated by the state; more-
over, in at least one state, ASCP certification is a necessary prerequisite for
state licensure.? 2
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Like medical board certification, certification in other health professions
has come to be relied upon and utilized by many segments of society. However,
unlike medical board certification, the centification provided by most other
health professions has bee:r asked to assume anoiher additional role—a pros.rip-
tive, regulatory role it was never intended to play.

Certification and Licensure—Which is Which?

Today, certification is conmmonly believed to represent a higher standard of
quality than that minimally required to practice, while licensure is defined as a
process which, by requiring and enforcing minimal standards, is designed to
protect the public from incompetent and unqualified practitioners.2® However,
there is growing cvidence to suggest that the distinctions between the two
processes are becoming increasingly blurred in the eyes of both the professions
and the public.

Medical specialty boards typically disclaim any intention of excluding
uncertified specialists or general practitioners from practice. In similar manner,
the certification practiced by most other licensed health professions is intended
to function. not as an exclusionary device, but rather as a mechanism designed
to provide recognition to individuals who have acquired knowledge and com-
petence beyond that minimally required to practice. lowever, in contrast to
this type of certification. the certification programs currently sponsored by
most unlicensed health professions appear to have the regulation and enforee-
ment of minimal standards foremost in mind, and their success is judged
accordingly, As one recent government report has noted, “*Many associations
have set mininnon certification requirements for beginning workers which in
effect attempt to prevent employment of uncertified persons. ™4

A sampling of various stutements ol purpose issued by certifying bodies
bear out this observation. For example, it is stated that the Registry of Medical
Technologists (ASCP) was founded for the purpose of establishing “the min-
imum standard of educational and technical qualifications for various technical
workers in clinical, research, and public health laboratories.”* 3 The American
Registry of Radiologic Technologists was founded for the purpose of providing
“a means ol recognition for the qualified technologist.”® ® The certification
procedures of the American Occupational Therapy Association were originally
instituted “for the protection of hospitals and institutions from wunqualificd
persons posing as occupational therapists,"™ 7 and are currently intended to
function as “‘entry qualifications for rendering occupational therapy ser-
vices."2®  Similarly, it is maintained that the certifying program of the
American Speech and Hearing Association is intended *‘to protect the public by
providing a mcans by which it can be assured of at least o minimum level of
competence in the delivery of clinical service to the communicatively
disordered.”?? :
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Attempting to bypass the myriad problems associated with state licensure,
many health professional associations apparently opt for certification as a
hopefully viable alternative to state licensure for protecting the health of the
public. Reflecting this senviment, the president of one professional association
states:

If state legislatures can be persuaded to postpone enactment of licen-
sure Jaws, | believe that we can demonstrate through the work of the
Registry. the AAIT Technician Certification Board and the Associa-
tion’s expanded continuing education efforts, that our stress on
excellence provides the best possible protection for the public.??

Like the American Association of Inhalation Therapists, many health pro-
fessional associations continue to oppose state licensure in the hope that certiti-
cation will be able to provide adequate protection for the public. However,
other health professions, upparently disitfusioned with the performance of cer-
tification in providing such assurance, have already turned to state licensure to
assume the responsibility for protecting the public from unqualified personnel.
The underlying reason for this shift in focus is clearly stated by one association
that has chosen the state licensure option.

The principal-reason tor choosing this route ot credentialing was the
failure of a certification process that had preexisted. Any credential-
ing process should ensure the public of a reasonable stundard of
proficiency of the credentialed person, deter those not qualified
from presenting themselves as qualified, and define a legally sup-
ported description of the scope of activity of the credentialed
person. 1t was believed that uniform state licensure would accom-
plish these purposes where the previously existing certification
process had not.?!

Likewise. unother association recently endorsed a policy favoring state licen-
sure because it was realized that the existing certification mechanism had not
“effectively controlled the employment of nonqualified individuals, or the
placement of those with little education and experience in supervisory
positions.”3?

Further confusion between the proper role and functions of certification
as opposed to those of state licensure resuits from the incorporation of certifi-
cation standards into licensing statutes and the perception of certification as a
mere steppingstone to state licensure. 1t is widely assumed that licensure re-
quires minimal standards, whereas  certification is intended to recognize
achicvement beyond that necessary to practice. However, in several cases. the
requirements set by certifying boards are proposed to serve as the minimal
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standards to be utilized by licensing bodies.*® From all indications. it would
appear that for many professions certification standards are intended to func-
tion as the minimal requircments for practice.

Whether by professional encouragement, societal acceptance. or a4 com-
bination of the two. it is obvious that certification has undergone substantial
change in the course of the past fifty years. Originally intended to recognize
advanced achicvement in a specialty. certification is now. in many cases. util-
ized to measure basic professional competence. Originally established as a
process distinct from. and in addition to. state licensure, it is now. in many
cases, regarded by both the professions and society as an alternative mechanism
to fulfill the purposes only licensure was. and is. intended to serve. Originally
fashioned with professional needs, desires. and aspirations foremost in mind. it
is now both lauded and justified primarily on the basis of its service to socicety.

In the course of the past hall” century, the outward forms and mechanics

ol certification have remained virtually unchanged. However, the objectives und

functions of certification have undergone a startling and significant transfor-
mation. Whether the present certification process is structurally and func-
tionally attuned to current societal needs. demands. and expectations merits
serious consideration,

State Licensure
Beginnings

Prompted by the desire to protect both the profession and the public from
incompetent and unscrupulous practitioners, medicual socictics by the carly
years of the nineteenth century had succeeded in persuading state legislatures
to pass laws requiring the licensure of physicians.®* In the mid-1800s. the spirit
o' Juissez Taire effectively quashed these nascent regulatory attempts, and. in
s cases. Toreed the repeal ol previously enacted licensing statutes.®® How-
ever. at the end of the century. the American Medical Association and its
constituent state societies succeeded in reviving direct licensure by state boards.
with the result that by 1900 Torty-one states had enacted laws governing the
entry ol physicians into the practice of medicine.*©

Where medicine blazed the path, other health professions soon followed.
Secking to exert the same control over their members as the AMA did over the
medical prolession. other health professional associations soon sought to have
icensing laws enacted to protect both their professions and the health of the
general public. Many suceeeded. and. in most cases. the model for state licen-
sure established by the AMA has been. and coatinues to be, closely tollowed by
other professions seeking state licensure.

Just as curly state legislatures delegated the primary responsibility for
formulating and enforcing medical licensing laws to the medical protession, so
too do states continue to rely upon other health professions for both formulat-
ing and enforcing their own licensing statutes. Model statutes are usually drawn
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up by national health professional organizations; and state associations, often
founded for the express purpose of securing passage of licensure laws, run the
proposed bills through the legislative mill.37 State licensing boards are usually
sclected from lists provided by state health profiessional associations, and pro-
fessionally drafted codes of cthics are many times incorporated into board
regulations.?

State boards usually maintain close relationships with their counterpart
state associations. Some boards turn a substantial portion of their disciplinary
responsibilitics over to state association gricvance committees and subsidize the
activities of their companion associations: in other cuses, state associations
subsidize the investigative operations of their counterpart licensing boards.
Often office space. employees. and facilities are shared.*?

On the national level, national health professional associations may be
given substantial responsibility for disseminating information on state board
requirements and activities, operating interstate reporting services, preparing
examinations for use by state boards, and evaluating the credentials of foreign-
trained health professionals. Even more important, national professional asso-
ciations may also be given sole responsibility for identifying programis of study
decmed acceptable to admit prospective healtli professionals to state licensing
examinations. It is through this important delegated privilege that the profes-
sional association gains substantial power to determine not only the quality but
also the quantity of personnel available to staff the health care system.

Relationship to Acereditation

The close relationship between acereditation and state licensure that cur-
rently exists was forged by the medical profession carly in the twenticth
century. As carly as 1880, the Winois Board of Health, tunctioning as the
state’s licensing authority, prepared a list of “acceptable”™ medical schools on
the basis of criteria similar to those proposed by Nathan Davis of the Americun
Medical Association: however. it was not until 1901, when an administrative
reorganization of the AMA gave additional impetus andovisibility to the twin
concerns of cducation and licensure, that the two processes began to become
firmly linked in the minds and actions of the AMA.40 _

In the first decade of the twentieth century. acereditution and licensure
quickly became merged into one master system designed to upgrade educa-
tional standards and to exclude the unqualificid. ITn 1904, the newly reorgaized
and renamed Council on Medical Education, at its first conference held in
conjunction with state licensing boards,adopted an *tideal”™ standard for
medical education. In 1900, the council exposed inadequate schools through
the utilization and publication of licensing examination scores and in 1907
began to inspect and grade the schools as a gde to state licensing boards.? ! By
1910. the stage had been well set for the puslication of the Flexner Report and
the implementation ot a fully developed acerediting program. ’

I-12



Q

ERIC

Aruitoxt provided by Eic:

|
!
!
l
|
|
|
i
|

e
e e e

In light of the close working relationships and the identity of interests
between state licensing boards and the AMA, it is little wonder that the adcred-
iting standards adopted by the AMA soon were incorporated into state Iilcens-
ing statutes and board regulations. Today, all medical examining boards ret\,]uirc
graduation from an AMA-A AMC-accredited medical schoolas a prerequisitg for
state licensure.* 2 As a result, all medical schools quite rightly regard aceretlita-
tion as necessary for their survival and actively seek to obtain and malnt.nn
accredited status. ‘

Following the medical model, other health professions also sought, um'\l to
a large extent succeeded, in having professionally determined accrediting stan-
dards accepted as a basic criterion for state licensure. A survey of licensing
statutes currently on the books reveals that many statutes specifically rcqlilrc
graduation from a professionally accredited school or educational program d’l\ A
prerequisite for admission to state licensing examinations (see table 5). Otlier
statutes specify that, while programs must be “approved by the board.” the
board *“may” rely upon the stundards and lists provided by national dLLl‘Ldltll\l
agencies in making its determinations.*? I[n addition. a number of statutes,
while not explicitly requiring graduation from an accredited program or recom-
mending reliance on national accrediting standards, nevertheless incorporate
the educational standards outlined in professional acerediting essentials, requiré
education cquivalent to that offered in professionally accredited programs of
study** ar stipulate that licensing examinations be based upon the curricula
required or secommended by national professional acerediting agencies.*®

When state statutes are silent on the specilic requirements for program
approval, bouard rules and regulations, which have the foree of law, usually spell
out the accrediting guidelines to be utilized by the board in determining the .
aceeptability of educational preparation.®® In other cases. boards may as a
matter of course require graduation from an accredited program though no
written directives require that they do so. Furthermore, certain specilic prac-
tices of the board. including the utilization of examinations specilically geared
to accredited coursework requirements. may necessitate graduation from an
aceredited program though no requirement to this effect is to be found
either statutory provisions. board regulations, or routine practices ol the board.

Most state boards choose to rely upon the lists provided by national
acerediting agencies and  therefore do not conduct their own independent
approval programs. However, the statutes for a few health prolessions-notably
nursing—not only require that programs be board approved but also specifically
provide for the implementation of board approval programs to ensuze that the
statutory directives are carried out. In response to these delegations of
authority. most nursing boards conduct their own extensive intrastate aceredit-
ing programs.*7  (In other health professions. the requirement of board
approval is usually met by the inclusion of one or two state board representa-
tives on national accrediting site visit teams.) Furthermore. in a few states,
centralized state administrative agencies continue to conduct comprehensive
in-state approval programs upon which board acceptance is based (see table 5).
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However, while a few state boards and centralized state departments con-
tinue to conduct their own intrastate approval programs, most boards, of neces-
sity, rely almost exclusively upon the lists provided by national accrediting
agencies for the evaluation of out-of=state educational preparation. A prospee-
tive licensee able to produce a diploma from a nationally accredited school will
usually be admitted to the state licensing examination of his choice. Likewise,
the licensed individual who wishes to move to unother state usually will be
initially screened on the basis of his educational credentials. The graduate of a
nationally accredited program will often be admitted to practice without exam-
ination: in contrast. the graduate of a nonaccredited program usually will not
even be allowed to sit for the required licensing examination(s).

Well aware of the close relationship between state licensing provisions and
acerediting standards. most national professional associations seek to ensure
continuing communication between state boards and their counterpart national
acerediting agencies. In some professions, this is accomplished through the
inclusion of accrediting representatives on national boards of examiners™ or.
conversely, through the indusion of state board members in national accredit-
ing agencies.? In other cases. annual meetings between the national association
of state boards and the appropriate national acerediting agency are intended to
serve the same purpose. Whatever the means. the motivation for promoting
close cooperation between state licensing agencies and  national accrediting
bodics is clear: licensing provisos must be made to keep pace with upgraded
educational requirements. and accrediting standards mnst be formulated and
implemented in full cognizance of their potential effect on state licensing laws.

I many respects. national acereditation has served state licensing agencies
well. The accrediting programs ot health professional associations huave relieved
most state licensing bouards ol the responsibility for evaluating educational
programs and the expense of mounting their own full-scale accrediting pro-
grams.® ¥ Whereas the incorporation of specific coursework requirements into
licensing statutes may ossity educational standards and inhibit necessary and
desirable educational innovation, the requirement for national acereditation
provides a built-in mechanism by which educational prerequisites for licensure
may be kept automaticully abreast ol changing cducational needs und require-
ments. Moreover, there is little doubt that interstate mobility has been greatly
facilitated by the existence of national cducational standards and norms. By
providing state boards a readily usable yardstick for evaluating licensure can-
didates. nationa! professional accreditation has, in effect. established national
bascline stundards for selected categories of health personnel.

Still. the utilization of national professional accreditation as a criterion for
state licensure may also have the detrimental eftect of barring otherwise quali-
ficd individuals from obtaining state licensure. Conversely . it would appear that
for those graduated from accredited programs. the licensing examination often
constitutes little more than a “technical formality™ to be undergone in defer-
ence to a possibly outmoded. double-jcopardy system of quality control.’ ! in
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the words of one observer, **Is [the licensing] examination a methodology for
testing recall or for testing competence to serve?™ 2

From the accrediting agency's point of view, the incormporation of volun-
tary accrediting standards into state licensing statutes and regulations lends
authority to the standards and promotes the effectiveness and general accept-
ance of the accrediting program. There is little doubt that “private accrediting
activities would be far less effective it it were not for public laws recognizing
and enforcing the private standards.”™ * In addition, the incorporation of
accerediting standards into  state licensing laws allows national acerediting
agencies to utilize the results of state and national board examinations as one
means of evaluating the quality of educational programs and the validity of
their accrediting standards.

Originally conceived as separate processes geared  to somewhat dilferent
aoals, accereditation and stite licensure have. over time, become linked toge ther
in the pursuit of one overriding objective the identification of qualificd per-
sonnel and the exclusion of the presumed unqualified from practice. Like
certification, state licensure no longer can be considered i self-contained
process beholden primarily to professional interests, but rather must be further
examined in the light of present-day demands and current interlocking relation-
ships.

The Current Health-Manpower Credentialing System

The Issue of Professional Cotitrol

Aceepting the claim that only the professions themselves have the requisite
expertise to set standards for professional education and practice. society has.
in the past. delegated exclusive control over the standard-setting activity to
groups and associations representing professional interests. These groups. in
turn, have responded by forging numerous and complex mterrelationships
among the mechanisms through which this controlis exerted. However, there is
increasing evidence to suggest that the patterns of control accepted by socicety
: in the past may not be so uncritically aceepted in the future. Whereas

orly a few yuars ago, isstes such as licensing, certification, and
acereditation were generally thought to be the concern of only the
prolessional individuals and organizations that  were affected by
them. ... today, these matters are not immune from public criti-
cism: and the responsibility of hoth public and private leadership is
to fuse heatth-manpower credentialing with the public interest.® #

As never before, health professional control over the processes of acceredi-
tation, certification, and licensure is being subjected to scrutiny and criticism.
Critics are quick to point out that accreditation, certilication. and licensure are
justificd on the basis of'service to the public and that, on this basis. society has
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given the professions carte blanche to set standards that can affect not only the
quality and utilization but also the number of personnel available to deliver
health care. Though it is admitted that the control over standards exercised by
the professions has usually been attuned to socicty’s best interests, it is also
suggested that this has not always been the case.> 3 Nor is it to be expected
that the professions will always put socictal interests above professional con-
cerns for

the gouls of professional associations include both protection of the
prolession and protection of the public. The two gouls, of course,
need not be conflicting and are most often served simul-
tancously. . . . They do conflict some times. Lowever, and it is true
that when both cannot be served, professions often promote that
which best suits their interests even though this may be contrary to
the public good.3 ¢

From all indications, it would appear that the dangers inherent in allowing ‘
exclusive professional control over entry into the health professions are neither |
imaginary nor insignificant. |

The Potential for Exclusion

One criticism of current credentialing procedures centers on the system’s
alleged ability to exclude qualified individuals trom entering the health man-
power pool. For example. it is contended that military personnel. having suc- |
cessfully  completed nonacceredited military training programs. are usually

incligible to sit for certification and licensing examinations. Likewise. it is

alleged that the cconomically deprived may be discouraged from entering cer-

tain health professions by unnecessary lock-step educational requirements

promulgated by national professional associations through their accrediting and

certifying arms. As onc authority insists:

The processes that we are concerned about build Chinese walls of
exclusion around an increasing number of” occupations. We have a
new guild system of credentials, licenses, certificates - lurgely built on
the base of education --which keeps people out of many occupational
channels.s 7

A recent state government study adds:

The training, certification, and licensing of supporting personnel are
determined by a confusing array of professional, cralt, and govern-
mental regulations and restrictions that tend to make dead-end
streets of many arcas of supporting medical service and limit the
opportunity for advancement in skills, leadership, and economic
rewards.® #
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There is undoubtedly some truth in these observations. However, it is also
evident that the health professions, aided by both government interest and
funds, are making substantial progress towards developing alternate methods of
evaluating competency and facilitating the entry of additional qualified person-
nel into the health manpower pool. Proficiency examinations for selected cate-
goriecs of laboratory and physical therapy personnel have already been
implemented, and similar proficiency and equivalency tests for other health
professions are in planning and developmental stages.® ® Taking a slightly differ-
ent approach, the American Medical Association's Task Force on Military
Allicd Medical Education is actively attempting to encourage the entry of
military personnel into the civilian health care sector through further extension
of AMA accreditation to military training programs and through the develop-
ment of more elfective interfaces between existing military and civilian health
personnel credentialing systems. Several registries, acting on their own initia-
tives, have already taken action to make military personnel cligible for certificu-
tion (see table 4).

In apparent cooperation with these efforts, the Joint Commission on
Accreditation of Hospitals now recognizes *“‘equivalents™ to formal education,
accreditation, and certification as legitimate criteria for the evaluation of hos-
pital staffing arrangements.®© Similarly, many schools are currently experiment-
ing with credit-by-examination programs.® Tacitly endorsing these combined
approaches, the Department of Health, Education, and Welfare has recently put
its substantial weight behind the equivalency movement by recommending “‘the
development of meaningful equivalency and proficiency examinations in appro-
priate categories of health personnel,” calling upon the states *‘to assist in the
implementation of this effort by amending licensing laws . .. that will recog-
nize such examinations for purposes of granting advanced educational or job
placement,” and requesting educational institutions, accrediting ageneies. and
certifying bodies “‘to continue to formulate programs that accept alternatives
to formal education for entry into career ficlds. '

From uall indications, it would appear that action is being taken on many
fronts to identify and break down existing barriers to optimal manpower utii-
zation. Since quality care is an clusive goal and the educational and experience
requirements for its achievement are not casily defined, the progress in evolving
alternative mechanisms to evaluate quality and competeney will likely be both
slow und painstaking. However, encouraged by the awakening skepticism
toward all credentialing forms and procedures, traditional formal learning
processes, and current methods of assessing quality, efforts to create additional
points of entry into the health manpower pool will probably be mounted with
ever-increasing frequency in the years ahead.

The Potential for Overeducation

Closely related to the problem of exclusion is the current system’s potential for
promoting overeducation. One apparently inherent and natural goal toward
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which all professions strive is the raising of their collective professional status
and performance opportunities. This goal, in turn, is often translated into the
desire to upgrade standards for entry into the profession. As a result, hospital
schools may be foreed to give way to programs housed in academic institutions,
and accrediting programs may be revised to encourage the desired transition. In
other cases. requirements for licensure may be raised.®® In unlicensed profes-
sions. educational requirements for certification may be upgraded.

[n some instances. increased requirements may benefit socicty as well as
the profession. However, il unrelated to actual job requirements, upgraded
standards for practice may have the detrimental effect of limiting competition
in ficlds alrecady short ol manpower, thereby raising the costs of providing
adequate medical care. Alternatively, health providers may be forced to employ
underqualified personnel. In addition, overtraining may result in increased job
dissatisfuction and employment turnover as well as unnecessary expenditures of
time and money on the part of both educational institutions and their students.

The crucial underlying problem is that of assuring adequate quality and
availability of health personnel. Obviously, unnecessary and unjustifiable over-
emphasis on the first objective may well endanger the second. As one observer
has noted, in setting standards, “caution is necessary lest the tendency to
upgrade by exclusion, which lowers the amount of care available to the public,
creeps into the process.”™® Yet. overemphasis on quantity at the possible
expense of quality may have an equally detrimental eftect on the functioning
of the health care system. Clearly, the public interest demands that society's
need for additional health personnel be caretully and impartially weighed
agatinst its equally strong desirve Tor high-qualdity medical care.

Lav Representation A Promising Antidote?

Having become aware of the crucial role health professional associutions play in
influencing the quality and quantity of health personnel, the public is turning
its sights with heightening interest and concern to the mechanisms through
which professional control is exercised.

The composition of licensing boards represents one point of concern. As
has been noted. many state licensing bourds are composed solely ol representa-
tives of the health profession supposedly being regulated. In other cases, the
boards are composed of members of one profession. which exercises complete
control over the licensing ol another, related profussion. In cither case, almost
all state licensing boards. unlike most other regulatory agencies. ave composed
solely of individuals having direct professional and economic interests jn the
arcas regulated by the boards ©F

Implicit in this unusual delegation of authority is the assumption that
professionats are responsible “that the profession itseil may be trusted to
undertake the proper regulatory action on those rare occasions when an indi-
vidual does not perform his work competently or ethically.”* However, there
is some evidence to suggest that this assumption may not be altogether well
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founded,®” and charges of control by vested interests are being heard with
increasing frequency.

One proposed remedy to provide greater public accountabilitv in the
licensing process calls for the inclusion ol one or several lay representatives on
all state licensing boards. As one observer has noted:

Probably at no time in the istory of our country has there been
more demand for citizen participation in the affairs of life that alTect
his existence. Yet, the opportunity for the consumer to present his
viewpoint in the licensure and certification procedure is rare in-
deed. %

Assuming that licensing boards deal not only with narrow, clear-cut questions
ol professional competency but also with issues ol broad social concern, pro-
ponents of lay representation maintain that the infusion of ideas from the
community would help to combat the natural insularity of the boards. Appar-
ently agreeing with these urglfmcnts and concerns, various government studies
have recently recommended the inclusion of luy representatives on state Ticens-
ing bodics,* and several states have already taken steps to include public repre-
. sentatives on their examining boards.” ¢
On the other hand, opponents of lay representation claim that licensure is
so dependent upon technical knowledge and expertise that a public representa-
tive would have little, i anything, to contribute to the licensing process. Sig-
nificant difficultics in implementing the somewhat nebulous concept of public
are also predicted. Clearty, it remains to be seen whether token public repre-
sentation on state licensing boards will. in fact, improve the licensing process
and insure the type and degree of public accountability presumably desired.
Though not as widely advocated as public representation on state licensing
boards, lay representation on specialized accrediting bodies has also been pro-
posed by a number ol obscrvers of the health manpower scence. Assuming that
the primary lunction of accreditation is to serve the needs of society, the
proponents of luy representation argue that such a mechanism is needed to
insure that the accrediting process is truly operated in the public interest.
Responding to this argument. several accrediting agencies have already included
representatives ol the public on their boards.” ! and others are considering
_ similar changes.” 2
i The consumer movement has apparently affected not only public regulu-
E tory bourds but :lso private voluntary associations and programs holding them-
; sclves out to be protectors of the public interest. From all indications
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it would appcar that the public demands to know and will reccive the
basis upon which judgments regarding the quality of health care are
made; and the f2chniques and procedures Tor review will be devel-
oped for all to see and share.” 3
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[t is thought by some that lay representation on accrediting, certifying, and li-
censing boards represents the best means by which these objectives can be met.

The Issue of Performance

One set of criticisms leveled at the current credentialing system revolves around
the issue of professional control and the pctential dangers it introduces into the
health care system. Another set of criticisms focuses on the system’s inade-
quacies in carrying out its presumed responsibilities.

In the process of being forged into one credentialing system, accredita-
tion, certification, and licensure have individually and colicctively undergone
subtle, though substantial, shifts in purposes, goals, and objectives. Of the three
processes, only licensure was originally intended to protect the public from
incompetent practitioners; today accreditation and certification arc being
called upon to perform much the same function. Not surprisingly. there is
increasing evidence to suggest that the three processes, having been developed
in response to needs and objectives different from those of today, are not
adequately equipped to meet the demands and expectations of the present
time.

As has been noted, the same certification mechanism that was originally
designed to screen candidates for membership privileges in a private association
is today, in many cases, intended to exclude the unqualified from piactice.
Discussions of licensure posit certification as a possible alternative 11 state
licensure, but point out that certification has many of the Taults of licensure,
namely, “slowness in responding to changing service roles; lack of routes to
certification or registration other than through completion of formal educa-
tional programs: duplicative educational requirements; restriction ot upward
and lateral career mobility; and lack of a mechanism to assure continuing
competency.”7 4

These allegations may be true; however, what is often overlooked is that
the certification mechanism was not originally designed to identify individuals
minimally qualified to practice, nor was it designed to be responsive to the
problems mentioned above. By identilying personnel believed to be competent
to render high-quality medical care, certification has provided—and continuces
to provide ~a vital and valuable service to socicty. However, like accreditation
and licensure, certification labors under certain inherent limitations that have
significant impact upon the functions it reasonably can be expected to serve.

Above all, certification is a voluntary system, based upon widespread
public recognition of the meaning of certified status and employer acceptance
of its validity and worth. In the light of this fact, it is not surprising that most
certifying agencies have had only modest suceess in prohibiting the employ-
ment of uncertified individuals. Nor does it appear likely, given current condi-
tions, that certification can successfully function as a compulsory system
capable of excluding the unqualified from practice. If incorporated into the




personnel standards of a comprehensive national health insurance system. vol-
untary professional certitication could conceivably function as a de facto com-
pulsory systern: however, given existing methods of tinancing health care. it
appears both utopian and unfair to expect certification to fulfill functions only
licensure is now cequipped to serve.

Many of the inadequacies of state licensure can also be attributed, at least
in part, to the phenomena of changing times and expectations. Evolved before
the explosion of scientitic knowledge and the emergence of supportive health
professions, state licensure has undergone little change since its revival almost
one hundred years ago. Since that time, the advent of new occupations achiev-
ing liceasure has brought in its wake signilicant problems concerning advisable
scopes ol practice, legally permissible delegation of tasks. and overspecializa-
tion and detrimental fragnentation in the delivery of health care. The Knowl-
cdge  explosion has focused attention on the problem of educational
obsolescence, the inability of licensing statutes to keep abreast of changing
educational needs and requirements. and the need to protect the public from
unquatified specialists. Increased geographic mobility has highlighted the short-
comings of current endorsement and reciprovcity practices. Other current prob-
lems, including manpower shortages and spiraling costs, have Tocused attention
on the barriers to vertical and lateral mobility posed by state licensing statutes
as well as the inhibiting effects of licensure on innovation and experimentation
in the delivery of health care.” 3

There is little doubt that the power and responsibility for elfecting neces-
sary changes in state licensure reside primarily in the licensing agencies them-
selves. It is argued that licensing boards, by virtue of their heavy reliance on
national accreditation and national board examinations, have already relieved
themselves of substantial responsibility for cvaluating entry qualifications and
could, therefore, devote increased time and attention to overcoming the scrious
impediments to improved manpower utilization, distribution, supply, and qual-

. ity poscd by existing licensing luws. Some observers have specilically suggested
that licensing boards shil't their focus of attention from the evaluation of the
cducational preparation of licensing applicants to the monitoring ol the quality
and continued competence of practicing health professionals; u few have even
proposed that graduation from nationally uaccredited or upproved programs
serve as the sole criterion for licensure, as it currently does in some foreign
jurisdictions. In any event, it appears reasonable to predict that licensing boavds
will be asked and expected to assume progressively greater responsibility for
insuring the optimal functioning of state licensing laws. As Ruth Rocemer. a
recognized authority on the legal regulation of health personnel. hus noted:

Vast improvements in educational programs and the drive for
national standards in cducation, assisted by a strengthened system of
acerediting, suggest that perhaps the time has come to conccive of
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licensure as having a broader purpose than regulation of minimum
qualifications.” 6

Changing patterns in the delivery of health care, the evolution of scientific
knowledge, and the development of national accreditation have converged to
render the process of state licensure, if not obsolete, at least less than optimally
effective. Various steps, including the adcption of continuing education
requirements, the crediting of previously gained experience und education
toward licensing requirements, and the broadening of delegatory provisions.
have already been implemented by some states endeavoring to adapt licensure
to present day needs and demands. Inaddition, institutional licensure has been
proposed as a preferable aiternative to the licensure of individual practitioners.
Others forecast that the advent of national health insurance will alleviate licens-
ing problems by minimizing, if not entirely negating, public rcliance on the
licensing process. In any cvent, it would appeur that no long-term resolution of
these problems will be effected without careful examination of the purposes
able to be served by licensing in the light of those able to be performed by
voluntary accreditation and certification.

The Role of Acereditation in the Health-Manpower Credentialivig Systein

Like certification and licensure, accreditation was born in an carlier era when
the demands placed upon it were somewhat more limited than they are today.
On the assumption that the quality of inputs into the health care system in
large part deterntines the quality of health care ultimately delivered, society
initially accorded to uaccreditation the primary responsibility for identit'ying
educational programs believed to have the ability to train qualified health
personnel, However, largely through the incorporation of accrediting stuandards
into licensure and certification requirements, this rather restricted scope of
responsibility has undergone not only expansion but also qualitutive change.

Although it has become common to define certification and licensure as
mechanisms desighed to test individual competency and quality, while accredi-
tation is believed to address the quality of educational preparation, it would
appear that this distinction is fust becoming more semantic than real. At the
present time, accreditation is widely utilized as a sole measure of individual
competency; in numerous other instances, accreditation is teamed with certifi-
cation or licensure to identify qualitied personnel. Considered in toto. thereis
little doubt that accreditation is heavily relied upon to identify individual
practitioners of” presumed competency.

Some question the appropriateness of utilizing accreditation, either singly
or in combination with certification and licensure, as a personnel credentialing
mechanism. Others accept health-manpower credentialing as an appropriate
function of acereditation but question the manner in which it currently seeks
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to fulfill its substantial credentialing responsibilities. In assessing voth the cur-
rent gnd potential effectiveness of accreditation as a credentialing ugent. the
following questions should be considered:

L. Through its incorporation into licensing statutes, accreditation has

the power to exert considerable control over both the quality: and quantity of

available lealth personnel.

Is the current structire of acereditation reflective of its substantial public
trust responsibilitics?

Is the current: process of dLLl‘LdlldllOl] conducive 1o generating public
confidence in the determinatins of accrediting authoritics?

20 Certifving and licensing examinations often serve to validate accred-

ited eduicational preparation.

Arc the processes of certification and  licensure duplicative of accredi-
tation?

Should licensure and certification be granted without C\dll]llhlll()l] to
graduates of accredited programs?

In the absence of licensing examinations, is the accrediting process suf-
ficiently reliable to vouchsafe the competency of individual practitioners?

What criteria should govern the selection of any one or several credential-
ing mechanisms for any given health profession?

3. Certifying hodies and licensing hoards wtilize accreditation standards
both as a screening device for prospective applicants and as a hasis for examing-
tions: accrediting agencies wtilize the results of certification and licensing exam-
inations to evaluate accreditation standards, educational programs. and the
overall validity of the accrediting process.

Arc the functions of accreditation. certification, and licensure comple-
mentary?

Do the close operational relationships be tween accreuitation. certification.
and licensure enhanee or jeopardize the overall effectiveness of the health-
manpower credentialing system?

Should licensure and certification be dependent upon graduation from an
accredited program, or does this requirement unnecessarily limit entry into the
lealth manpower pool?

Should certification and licensing examinations be based upon the subject
nmuatter taught in accredited programs, or does this practice compromise the
functioning of licensure and certification as independent  assessment
mechanisims?

Is the utilization of licensing and certitication examination scores a valid
method of evaluating educational programs and accrediting standards, or are
other. more independent, evaluative mechanisms needed to provide an ade-
quate, reliable data base for acerediting agencies?
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If close operational relationships between accreditation, certification, and
licensure are desirable, what type of accrediting structure would facilitate this
goal; or, it close operational relationships are thought to be socially undesir-
able, what type of accrediting structure would serve to minimize the oppor-
tunitics for close coltaboration between the three processes?

4. Accreditation and certification are, at least theoreticaliv, designed to
promote high standards for education and practice; licensure is intended to
certify minimal competence.

Does the incorporation of certitication and accreditation standards into
licensing statutes bring the goals of acereditation and certification into contlict
with those of sate licensure?

Are tiie educational standards promulgated by national professional
acerediting agencies the mininmal thought to be required to produce competent
personnel  or the optimal desired to upgrade professional education and
practice?

Should the educational requirements for state licensure be equivalent to
national accrediting standards; or do national accrediting standards, when
adopted by state licensing bodics, unnecessarily restrict the number of mini-
mally qualified individuals able to enter the health manpower pool?

Arc national certification standards set at a minimal level, or are they set
at o level higher than that thought to be minimally required for safe and
competent practice?

Should certification standards be proposed and adopted as the minimal
requirements lor state licensure, or do these practices jeopardize the basic
functions licensure and certitication individually are intended to serve?

The currert health-manpower ciedentialing system is obviously complex
and the interrelationships among its three component members intricate. One
recent report, in notiig the large array of screening devices utilized to govern
entry into the medical prefession, has observed that

the elements of this governing structure were developed at different
times to meet different needs. Each has been constructive. Yet it
secems unlikely that anyone would design from the beginning :
system of such diffuseness and complexity .” 7

The same can be said of the present, overall health-manpower credentialing
system. What is needed is an effective and efficient system that minimizes
unnecessary  duplication, promotes benelicial  complementary  relationships,
reduces potentinl goal conflicts among its component members, and assures
that the public interest will be well and adequately served. 1t is to these needs,
among others. that any future system of zpecialized health acereditation will
have to be responsive.
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Provisions of Stote Licensing Statutes G

Table 5

Ing the Approvel

of Ed f

Selacted Categories of Heolth Personnel, 1970
By Profession and Stote

$ Progroms for

- Denlist Dental Hyprenist Nurse, Praclical Nurse, Professional Otomelrist Pharmacist Physical Therapist
equires apptoval o Requites approval o Requires agproval or Requites approval of Heate s approval of Requites approval o |  Regui !
accredilation accreditation accredilation accreditation accreditation qa::vedn?fhon W:Ll:xsmaﬁ;?:: o
3
g : £ g
b1 = B p o) s - & € o
I gz B 3z |8 ¥ |3 s (B s [E 98 |Efs§s :
& < = 2 a = o = a - 3 a < 'i’ a 5 < =
g Es5; ® %5y |2 Es: 2 OES: |F EIL [E B3Iy [TRE S
£ ool Z sct [2.235% |2 228 (2 ®22% |2 22% [232s 2%
B E§Z | 33 |pgL3E: |E BEZ |t BEY O|sLEES |EEE RS
o aay =« 55% —'Enn§ 2. 3853 .'."'.‘gg'ﬂ -':"n‘_‘ggﬁ 5;§§E
o |EEEESplxp2raliririglad s fp rrdlrgrragiris ed,
e |lgssaicleasaliilesasicldansislesssiildoansisledaasis
Alabama X X tx X X xl/ X
Alaska x3/ X X X X x4/ X
Anzona X X X X X X X
Arkansas X X X X X X X
Calfornia X X X X X x5/
Colorado X x X X X xS/ x$/
Connechicutt [ X Ax X X X X X
Delaware b % X X X xWoox
Flonda X B X P X X X X X
Georgla e X X X8/ X X X
Navml\_ X 1% X X X X X
fdaho ™ ., X X 5()( X X {x . ¢
Iinors - X x84 x X X X8 X8/
tndiana X X X X X X X
lowa X X X X X X X
Kansas X X X X X X hd
Kentuch s % X % X X X X
Lowisiana X X X X X X X
Maine X X X X X X X
Maryland X X X A X X X
Massachusetls X X X X X b X
Michigan X X X X X X X
Minnesola X X X X X X X
=ISSISSIDDI X . X . x8/ X% xl,i X
1$30uN X X X X X
Montana xS/ X X % Wy XX
Nebraska x8/x X X X Ix X8/
Nevada X X X X iy X X
New Hampshire X X X X X X X
New Jersey X X X X X X X
New Mexico X X X X X X X1
:ewhvcovk ‘ X3/ . x8/ . x84 x84 X8/ x8/ x8'
orth Carotina | X X X
North Dakota | X X X X x5/ X8/ x5/
Qtu % X X X 13 X X
Oklahoma X X X X X X X
Qregon X b X X X b b
Pennsylvania | X X X X X % X
. Rhode Island X X8 x X xe/ X8/ X3!
: South Carg'ina x84 x X X X X X
South Dak:ta X X X5+ X X X X
. Tennessee X X X X X X
; Texas LU Px X X X
Utah . X3 X8 x X “/xulx %8/
Vermont X X X X X X
Virginia X X X X X X X
wWashington X X X X X X X
west Vigna | X X X X X X
Wisconsin X X X X X X3’
Wyoming X X X X x13% X
Ke, lofbglfwalmns !
ADA -‘K’F,n.:‘an ental Assocaticn < Includes statutes which tequire graduatron from an “accredided program for school) approved by the board.”
NAPNES - Nationat Association lot Practicat Nutse Education and Service «« tnctudes statutes which requite fraduation trom an “apoved,” “‘acciedited,” "recogmuzed,” o “ieputadie”
NLN - National League lor Nutsing school, but do not stipulate by what agency the educalional program o schoal must be approved.
AOA - Amencan Opometric Assocration «~ Data not available.
ACPE - Amencan Council on Pramacestical Education Statute fequiles accreditalion by the Amencan Association of Cotfeges of Pharracy.
AMA ~ Amencan Medical Associahon Statyle requires institutional accreditation,
APTA - Amencan Physical Thetapy Association Statute alse 1equites accieditation by the American Assoriation of Oentat Examuners.

Stalule requires accreditation by the National Association of Boards of Phatmacy.

Slatute requures of allows board lo rely on national prolessional accrediting standards and./or hists.

Statute requites that program be accredited by the Amencan Psychological Association of anolher accrediling
agency tetegnized by (he Board of Regents of the Universilies ang State Colleges ol Anizona.

Stalute tequiies thal the medical schoat be accredited either by the Counail on Medicat Education of the Amenican

AOA  ~ Amencan Osteopathic Assecialion

APA « Amrencan Podiatey Associat: m (previousty 1 National
Association of Chiropodists® (NAC).

APA = Amencan Psycholopcal Association

D N

SWE - Counord on Socsal hak Education [
gvuAv - Am\;ncan Vetennary Nedical Associalion Medical Association of the Councsl on Medica! Educalion of the National Eclectic Medical Association,
] _I'
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Toble 5 — Continued

P"Vi'f:,'“‘;'r‘,""” Phystcian, 5 0. Prysician, K., Podalns| Psychologist Sou 1l Worket Veterinanan
Requires approval ot Reguues approval of Requites approval ot | Requites approval or Requites approval ot Requttes approval of Requires appeoval or
accred acciedilalion atcreditation accredial ace accredilation accredilalion
o
. g §g
7 Ex 2 X Pok® v =F P X 2w, g &
i =k 2 285 |3z33g 3 £z 3 =g P g |3 4
¥ Bs ® B I. @ T gT, B e <., w BT, ] ® 9, I
£ 85 % £ 5 54 £ 5 § 58 £5 P € 55 ¢ £ 5 5% € L5
g 9o ¢ 2 ERR Eoped FERERR g epe 3 g BgE |E rel
2« 838 3 & 88z 85833 SE 5 = s 8a= g, 8 33 S 38
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Ea EE8 8 518 TEESG|E2 885 858280 g[8 fEc 888 2a5(83 22845
TS S S 5| B AL S| S FAEE E|EF S B2 EESTESEER TS STEE|EE 52 E s
X X X X X/ X Alahama
X X - a2 X Alaska
X X X5/ , X X6 Anzora
X x! X X Arkansas
x X X X X Calfornia
X X X X X Colorado
X, X X ) X Connecticull
4] , x8/ - X X Delaware
X x9 X9 X xie X3’ F lorida
X X X X X Georgna
x ) X - X ) X , | Hawan
18X X X’ ) XB" V1dano
8 xé pLY X8 X8’ X7 Finnos
X X X X X Indiana
X Ix X ' XE" liowa
x X X , X X Kansas
X X X x5 - X Kentuchy
X X X X X Louisiana
X X X IS X Haire
Xl e fx Xt X8 Matyland
x5 X [x X/ L Massachuselts
X X X X8 X Michigan
X X X X X Minnescla
X X X X X2’ Lassission
A . A x Xl Missoun
, X X8 x ) . 7 Vyentara
xé x4 X3 - B X8 fierasha
x X X X . X Nevada
X X X x M New Hampsture
X X X X , X New Jersey
I X X - X New Mexco
a U X8’ xe’ 8 X8 Itiew Voih
X A X X by X Noith Carolina
X As- ) Y X Rorlh Dakota
X X ) X X Ohio
X . X i X anox XI6] Oularara
X X X X X2 X Orezon
X % X X Pennsylvan-a
xi X X Al X X$ Rhode Istand
X X X Y x X South Carolina
N X X X , X117 | South Dakota
X X X ) xS Tencessee
X X X Y X Teras
Al x X Yy X8 [ uian
X X X X Vermont
X X X X?: X X Virgima
‘ ' X1 ix X x2 X Washunglon
x X X X . X West Virginia
X X % X2 X Wisconsin
X X X - X Wyoming
Hures

3, Stalule recures approval by a state ageacy of olficial cther than Ihe Licensing board,
9. Statute gives liceasing board Ihe option ol approving schools oa ke basts of board-conducted site wisitalions of lists nrepared by national professional accrediling agencies,
10. Statute reguires graduation trom a prog-am accredited by the A=encan Psychological Association of tre squivalent,
11, Statete scecdies thal approval is basea upon Ihe educationdl standards reduied by a nalianal prolessional acciediling agenty.

12, Statw'e reguyes graduation trom a school 2pproved by the Arencan Velernary Medical Association and the U.S, Department of Agnculture or evidence of suificient

13, Slalute tecuies accreditalion by the Iatenalional Associalicn of Boards o! Oplometry,
14, Statute requires approval by the State Uepariment of Health aad the board.
15, Stalute requures azprovat by the beard and the *“recognized professional agency.*”
16, Statute requites apcroval by the Amenican Velennary Medical Associalion and ‘o7 the U.S, Depariment of Agnculture,
12, Statute requites approval by the Amencar Osteopathic Assacialicn and Ihe State Board of Protessional Regulation.

18. Statute requires accredilalion by Ihe Ame.ican Associalion ol bealat Faculties,
13, Statute requires thal educational standards be equivalent to those of the Universiy of Wicconsin,

praclical haining as delermiced by Ihe board,
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THE LAW’S VIEW OF PROFESSIONAL POWER:
COURTS AND THE HEALTH PROFESSIONAL ASSGCIATIONS

William A. Kaplin

Health care is indisputably one of society’s preeminent concerns, The quality
of care, and the cfficiency and accessibility of the”delivery system, have be-
come major sociul and political” issues whose importance is increasing daily.
“Better health care is clearly a national priority of the highest order.™!

As public congern over health care has increased, the delivery system has
been subjected to greater and greater scrutiny from all scctors of socicty.
Questions of How does it work? expand into questions ol How well docs it
work? which, in turn, become questions of How can it be made to work better?
The scarch for unswers eventually becomes a search for standards by which to
measure the capacity and performance of the participants in the health care
system—the dentists and physicians, the allied health professionals, the profes-
sional schools and health education programs, the hospitals. luboratories. and
clinics. Yet standard sctting in the United States has been almost exclusively
the province of the health prolessions themselves and therefore has been rela-
tively isolated from public scrutiny and the pressing demands of the public
interest. The new wave of public concern regarding health care and the accom-
panying scarch for standards have thus created tension in the system, and this
tension is increasingly leading to the redefining of the role ol professionalism in
health care and to the rethinking of the roles of government and the general
public in the system,

In all this activity, the courts and legislatures necessarily have a role to
play, for they are, after all, the ultimate formulators of public policy.? As
public concern for the health care system expands, so do the demands for
courts and legislatures to participate in the scutinization of the system and in
the search for standards. In turn, these demunds are leading to a reshaping of
the law’s role in relation to health care. This paper is concerned with one
segment, a major segment, of thut problem: the role of courts in moderating
the use of professional power by associations in the health professions, particu-
larly with regard to their stundard-sctting functions.

Mr. Kaplin is an assistant professor of law in the Columbii School of Law, The Catholic
University of America, Washington, D.C., and coauthor of “Fhe Legal Status of the-Educa-
tional Accrediting Agency: Problems in Judicial Supervision and Governmental Regula-
tions,”” Cornell Law Quarterly, (all 1966. .
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Professional Power and Standard Setting

A great variety of professional associations participate in the process of sctting
standards for the health care system. Most powerful, of course, is the American
Medical Association. It has been said that

no other voluntary association commands such power within its area
of interest as does the AMA. It holds a position of authority over the
individual doctor, wiclds a determining voice in medical education,
controls the conditions of practice, and occupics a unique position of
influence in shaping government health policies.?

But many other professional associations do share, or are secking to share,
standard-setting responsibility with the AMA and the state and local medical
societies affiliated with it. The various medical specialty boards and associu-
tions (e.g., the American Society of Clinical Pathologists) have great influence
over the medical specialtics, In their respective domains, the American Dental
Association. the American Optometric Association, the American Osteopathic
Association, and the Americun Pharmaceutical Association assume roles similar
to thut of the AMA. In nursing, the National League for Nursing is one impor-
tant influence. And in the newer health occupations, the rapidly expanding
allied health professions, cach occupation has its own professional association
seeking to obtain greater control over its own domain.?

" Morcover, there are associations of institutions—most notably the
American Hospital Association and the Association of American Medical Col-
leges--that hive become more and more involved in standard setting as the
hospitals, particularly the teaching hospitals, and the medical scheols have
become the focal point of the modern health care system.® Within the hos-
pitals there are organized medical staffs, cach in effect a professional associu-
tion in minjature, which are becoming more influential in the standard-setting
realm.®

The standard-setting  functions in which these associations engage are
many and diverse but are often closely interrelated. Membership selection, for
instance, is an importunt, albeit sometimes indirect. standard-setting mech-
anism ol the professional associations. But membership in certain professiona!
associations is vital to a health professional not merely because of the adverse
implications concerning fitness, which inhere in an exclusion or expuision it is
also important because other standard setters may rely upon association mem-
bership as o necessary prerequisite to the conferral Gf some ot/ier professional
status, Fora physician, local medical society membership may be a prerequisite
for hospital stall privileges” or specialty certifications® as well as for member-
ship in the state medical society and the AMA,

Certification and registrution are other standard-setting devices olten
employed by professional associations.” These too may be prerequisites for
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hospital privileges.!® and in some ol the allied health professions may be re-

quired for membership in the professional associations.'! In turn. chigibility for
certification or registration may depend upon another stundard-setting device --
acereditation.'? Graduation from an accredited program ol study is often a
prerequisite not only for certilication or registration' but also for membership
in the professional association'® and for licensure itself.!

Licensure, also a4 major standurd-sctting device. dilfers from the others in
that it is government sponsored, But despite this public sponsorship, licensure
is still controlled by the private professional associations. State licensing bouards
are generally composed of members of the pertinent professions who are of ten
nominated or appointed by the state professional society:'® and membership in
the state society may be a prerequisite for membership on the licensing
bourd.'” Morcover. as suggested above. state boards generally rely upon the
accereditation standards of the national professional associations in judging the
educational qualifications of licensure applicants.'®

These interrelated standard-setting devices obviously have great impact
upon the operation of the health care system. They permit the professional
associations to control access to the system at every vital point and thus to
govern both the quality and the quantity of heatth manpower. And they permit
the professional association to control closely the education and training that
members of the health professions receive. These effects of standurd setting are
particularly significant in light ol the current crisis in health care because so
many of the recommendations for change are aimed at the problem ol man-
power shortages und the need for educational reform.'” Improvement in the
health care system is inseparably tied to changes in the health professions’
standard-setting activities: it is therefore entirely appropriate that the increasing
public concern over health care be Tocused in large part upon the issue of
professional standard setting and professional power. -

With issues ol this import, so vitally affecting every individual and institu-

- tional participant and every consumer in the health care system. the courts will

inevitably become more heavity involved. Every time a participant rens afoul of
sonie aspect ol the standard-setting process. there is a potential court case: e.g..
the physician who is denied local medical society membership or hospital privi-
leges. the allied health professional who is rejected for certification, the profes-
sional school or hospital for which accreditation is denied or withdrawn.
Conversely. there may be a potential court case whenever a participant ste-
ceeds in some aspect of the standard-setting process but other participunts. or
perhaps consumers. believe the professional association™s decision to be erro-
neous: e.g.. a local medical society member who contests the society’s refusal
to expel another member, the tocal citizenry who contest the acereditation ot a
local hospital.
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Factors Influencing Judicial Intervention

The initial. and often the most significant, question encountered in litigation
concerning professional power is whether the court will become involved at
all.?? Historically. American courts, following their British predecessors. have
been very reluctant to intervene in the affairs of private associations. In recent
vears, however, a trend away from such a blanket predisposition has become
noticeable, particularly in relation to professional associations. !

Courts have varied in their willingness to identify with this new trend. It is
often difficult to determine when and why a particular court will take cog-
nizance of an assodiational dispute. and the factors influencing courts (o
assume jurisdiction are often inadequately articulated or not articulated at all,
There is clearly @ need to isolate viwse factors and to study the underlying
policy considerations that have, und that should in the future, govern the
question of when courts should intrude upon arcas dominated by professional
power.

At the outset, cach private association must be viewed individually in
terms of its own particular function in society. This means. first. that court-
must clearly diftferentiate between professional associations and other types of
associations, such as social clubs, religious societies, and fraternal or henevolent
associations, which have entirely different relationsliips to society. Second.
courts must differentiate between different types of professional associations in
terms of their own individual purposes, goals, and expectations and those of
the protfession they represent. In short, some organizing principles must be
devised  to shape the law’s dewelopment in relation to professional  asso-
ciations.* 2

With respect to the initial question of whether jadicial review of an asso-
ciation’s internad affairs is warranted. these organizing principles should encom-
pass at least four paramount policy considerations: (1) the association’s need
for autonomy. (2) the nature and extent of the expertise that the association
develops and applies, (3) the degree to which the functions of the association
and the profession are of coneern to the general public, and (4) the extent to
which the association’s actions can harm the public or a member or prospective
member of the association. The greater the association’s need for autonomy.
and the greater its expertise. the smaller the likelihood of judicial intervention.
The greater the public concern regarding the association’s activities--and the
greater the harm that the association can impose upon members, prospective
members, or the public - the stronger the likelihood that courts should inter-
vene,

Auwtonomy
Probably the major, albeit often unarticulated, reason for the judiciary’s his-
torical reluetance to review associational matters is the association’s desire for,

and need for, autonomy. it was believed that group autonomy should be jiro-
tected because




the kealth of society will usually be promoted it the groups svithin it
which serve the industrial, mental, and spiritual needs ol citizens are
genuinely, alive. Like individuals, they will usually do most for the
community if they are free to determine their own lives for the
present and the Tuture. . .. Legal supervision must often be withheld
for fear that it may do more harm than good.??

These beliets are cssentially an outgrowth ol the political and social, .-
theory of pluralism. which holds .that social value inheres in the existence of
many, diverse private associations operating within society. Such a pattern of
socvial and political organization presumably  stimulates voluntarism and
dynamism within socicty and diffuses power by its reliance upon private cen-
ters of influence operating independently of the state. Tlie result is an “open™
and “elastic™ “pluralist society.” which promotes individual freedom by pro-
viding the social and political structure that makes such freedom possible.*
Politically. such ua socicty presupposes a system of private associations that act
as interest groups within their own limited spheres of operation. with the state
balancing and working adjustments among the varicus =ocietal interests.

Clearly. professional ussociations are private power centers that act as
interest groups for their respective professions. As such. they it within the
concept of pluralism and presumably can lay strong claim to the autonomy
that in theory supports the concept. But lor the professional groups, unlike
many other types of associations. there is also 4 second., related social and
political foundation supporting the claim of autonomy: economic laissez faire.
Comprehensive professional autonomy “‘constitutes the kind ol entreprencurial
position that nincteenth-century Western liberal notions ol ‘freedom’ readily
embrace.? 8

Using these bases for support, professions have historically attempred to
expand the scope of their operational autonomy. olten claiming government

itsell as un ally. Full-blown professional autonomy has come to niean essen-
: tinlly that the profession: (1) determines its own standards for the education
and training of members and prospective members: (2) is recognized through a
system ol governmental licensure, control over which is delegated by govern-
ment to the profession itself; (3) shapes the legislation that affects it: and (4) is
frec from lay evaluation and control.?® The Lealth professions. dentistry and
medicine in particular, have probably come the closest of all prolessions to this
concept of Tull-blown professional autonomy. Not only are they protected by
comprehensive systems ol licensure which grant them effective professional
monopolies in their respective areas of operation. but they have also developed
comprehensive systems ol accreditation, certification, and regi.iration which,
in conjunction with licensure, assure control over the establishment of stan-
dards for cducation and training.
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The medical schools and other professional schools of the health profes-
sions are central to this pattern of institutionalized autonomy. First, they
provide u specialized body of knowledge, which is the exclusive domain of the
profession. Since in theory no one but a member of the profession can grasp
this special knowledge, there is no one clse, in theory, who can criticize, mon-
itor, or otherwise impinge upon the profession’s autonomy. Sccondly. “‘the
professional school and its curriculum . . . also constitute convenient institu-
tional criteria for licensure, registration, or other exclusionary legal devices™
which buttress professional autonomy.?” In both these aspects, the function
of accreditation is vitul becausce it is perhaps the major professional force oper-
ating upon and shaping the professional school. Ag such, it is a majer building
block in the structure of professional autonomy and a primary determinuant of
the degree of uutonomy a profession is able to achieve.

Professional autonomy, seen in this light, is an organized autonomy which
is rooted in an underlying professional ideology emphasizing individual auton-
omy but which sceks to protect this individual autonomy through highly struc-
tured professional associations that collectively represent the members of the
profession in their relations with government. This organized autonomy . and
the concept of professional expertise upon which it is partiully based,*® have
provided the health professions with considerable protection not only from
governmental regulation but also from judicial examination of, and interference
with, their internal affairs. Such judicial deference to professional autonomy
reflects old und respected notions of the values of pluralism and laissez faire
individualism, which courts have believed would be supported by a policy of
noninterference. But in the United Stites in the late twenticth century. it is
becoming increasingly apparent that the socictal values of professional auton-
omy are not limitless. Some limits stem from counterveiling considerations,

“which are discussed in following scctions of this puper; others are inherent in

the concept of autonomy itself.

Autonomy., insofur as it iv stipportive of social and political pluralism, is
furgely intended to promote the privatencess and the voluntariness o group
action, thus allowing associations to evolve as buffers against centralized gov-
crnmental power in particular arcas of lifc. The law that has developed to cover
the situation, in fact. is called the law of “voluntary., private” associations.??
Yet most of today’s professional associations, particularly in the dental and
medical professions, are no longer truly “voluntary” nor truly “private.™*?
Because governmenyt so often relies upon the siandard-setting and setf-reguiat-
ing activitics of’ protessional associations, membership and good standing in one
ar more such associations may be a matier of professional or economic neces-
sity rather than voluntury choice. It is increasingly true that “substantial com-
pulsion is exercised through private as well as through public power in our
society. Private association does not inherently spefl increase in voluntarisim.™!
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Morcover, because government often relies upon private associations and
delegates governmental power to them, the line between public and private
activity is more and more blurred. Goals that once may have been accom-
plished through independence from government may now be accomplished
through coopegation with government: activities that once were private may
now be quasi-public. Especially in the professions. private association, rather
than connoting privateness, may connote @ hidden hicrarchy of public/private
interlocks.*?

The result has been some departure by prolessional associations from the
goats tor which pluralism stands. And as the voluntarism and privateness of
professional associations decline, the value of their autonomy to society must
be seen ina new light. Courts, no less than the rest ol society. cannot afford to
ignore these changed circumstances in wcighing\ the importance to be accorded
professional aitonomy as it bears upon the judiciary’s role in solving profes-
sional power disputes.

Expertise

Much of the health professions’ chim to autonomy is premised upon their
possession of an expertise concerning health care. which is asserted to tran-
scend the competence, perhaps even the comprehension, of persons not belong-
ing to that particular profession. In order for this expertise to be nurtured and
applied for the benefit of society. the argument goes. the prolfession must be
free from intervention by government or by private interests, which do not
possess the requisite expertise. In short. to operate expertly. it must operate
auwronomously. . .

Undoulitedly, there is wisdom in this claim. The health protessions,
through their professional schoois and their rescarch programs. protect aid
develop a body of knowledge that is vital to society. In order for this knowl-
edge to be used in society’s best interests, professional standurds must be
developed to guide its application. In the health care area, where professional
action is so dependent upon esoteric scientific knowledge and so vitally affects
the life of virtually every citizen. standard-setting necessitates a high level of
expertise. No one but the professionals thetuselves, who have received the
training obtainable only i professional schools und the experience obtainable
only after graduation trom such schools. lrave the special competence necessary
to the standard-setting role.

The public has generally accepted this role of the health professions and
has accorded certzin of them. medicine in particular. 2 high degree of public
esteem. Government. too, has come to rely heavily upon the stundards set by
the professions. cspecially with respect to acarditation and the related liven- |
sure function. And the courts, as might be expected. have cleatly tollowed the |
public’s and government’s lead in respecting protessional expertise. “The court |
must guard against unduly interfering with the . . . [association's! autonomy |
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by substituting judicial judgment for that of the . .. |association) in anarca
where the competence of the court does not cqual that of the [asso-
ciation]....m™H3

When courts are asked to become involved in professional attairs, how-
ever. the inquiry should not end with a discovery that the associations possess a
special competence. The degree of deference to be paid professional expertise
should depend upon at least two other questions: (1) Was the association in
fact applying its expertise in making the decision or undertaking the action that
is before the court? (2) Is the association’s expertise in fact capable. inand of
itself, of satistactorily resolving the matter in dispute?

1. Was the association applying its expertise? As this question lmphc
decisions of poofessional associations can be bascd upon considerations other
than expertise. evers though the clam of expertise may at times be used as o
mask to hide other considerations that influence the dcuelon-nmkm;, process.
This tendency is inherent in tiie nature of professional assori-ons, which
characteristically represent not only the broad interests of socieis but ulso the
narrower interests of their own members.?* Since these two sets of concerns
do not always voincide.*® a potential conflict of interests inheres in the situa-
tion. '

On the one hand, the maintenance of professionally estublished qual-
ity stundards is generally accepted as a socially desirable function of
professional organizations: this is particularly true of medical care,
where the quality of services provided may mean the difference
between life and death. On the other hand, the prolessional organizi-
tion is inevitably concerned with protecting and  advancing  the
ceonomic interests of its members. Since it is inhierently difficult to
translate “quality™ into objectively quantifiable terns. there arises
the possibility of an internal contradiction in the dual role of the
professionai orgunization as protector of society’s wellure through
the regulation of quulity and as de fender of the cconomic interests of
the members of the organization. ©

When the professional association is actually relying upon its expertisc.
is genuinely fulfilling its standard=setting role and is likely to be operating in
the public interest. When considerations other than expertise influence profes-
sional action. the association may be acting primarily as a professional “union™
for its members, and it is less clear that societal interests are being served.

It is thus important that courts ditferentiate situations where expertise is
dominant from situations where it isnot and that they accord greater deference
to professional judgnient in the former area than in the atter. The classic case
of Falcone v. Middlesex Counry Medical Society provides an example of this
approach. In invalidating a focal medicul socicty’s rejection of the plintift-
physician's application for membership. the court remarked:
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When the County Society enguges in action which is designed to
advance medical science or elevate professional stundards. it should
and will be sympathetically supported. When, however. us here. its
action has no relation to the advancement ol medical science or the
clevation of professional standuards but runs strongly counter to the
public policy of our State and the true interesis of justice. it should
and will be stricken down.*?

Similarly. in the landmark case of Greisman v. Newcormb Hospital, where the
court overturned a hospital’s refusal to grant the plaintift-physician stafT privi-
leges, it was careful to note that the action was “unrelated to sound hospital
standards. .. .38

Such vonclusions presuppose a judicial awareness of the appropriate boun-
daries of expertise. 1n other words, to determine whether o protessional associu-
tion is in fact applying its expertise in undertaking a certain course of action,
that profession’s expertise must be defined and its limits carefully demarcated.
This is an inquiry upon which social scientists are only beginning to embark:”
courts have not yet undertaken the inquiry. although they may be expected to
dosoas the state of the art increases.

The problem of delimiting protessionul expertise is an extremely impor-
tant one. for excessive deference to expertise is in some ways potentially incon-
sistent with the democratic ideal of individual freedom. As society’s relianee
upon the expert increases. the layman’s ability to control the details of his
everyday lile decreases. Actions premised upon the application of professioiw!
expertise may be insulated from the judicial and legislative processes and from
the critical eye of public debate: the layman may-be precluded Trom participa-
tion in decision making even when the decisions are allegedly made for his own
benefit.*? '

in order for a modern technological society and its courts to cope with
this tendency by confining expertise to areas where it should predoninate over
lay opinion. it is necessary to distinguish “true’ expertise from the *social and
political power of the expert.™ ! In terms of a particular profession’s work, this
requires o separation of the technical erogent of the work from its “‘non-
technical zones™ such as working conditions. resources. and relationships with
colleagues.®? The forvier involves the direet application of expertise: the latter
may involve expertise only indivectly, ornot at all.

For the health professions, the “*content™ of work is centered on diagnosis
and treatment. whose ustification derives from the scientific fomalation of
medicine: the nontechnical zones. on the other hand., have more to do with the
organization and management of diagnosis und treatment, i.e.. with the institu-
tions of medicine.?* While the doctor of medicine. to take the dominant health
profession as an example, can cluim expertise in the science of medicine, he
cannot claim expertise in the “liberal arts. humanities. and sovcial sciences of
medicine.”™* Thus. while he is an expert in diagnosis and treatment, he is not
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necessarily an expert in the economic, political, and social problems ol medi-
cine's institutions,

These distinctions at feast suggest appropriate limits for the expertise
possessed by professional associations in the health professions. The association
is in fact applying its ““true” expertise only when its decision or action concerns

the development or content of the scientilic knowledge ot medicine and is

based upon that body of knowledge,

2. s the association’s expertise capable of resolving the problem? Even
when the association is in fact applying its expertise, a court might determine
that the particular matter at hand cannot be resolved solely by application of
that expertise. The matter may involve a complex of factors whose resofution
also demands application of the expertise of other professions or demands not
only expertise but the moderating influence of fay opinion.

As the previous discussion suggests the solution of many health care prob-
lems may requiy the expertise ol the social and applied sciences as well as of
the health professions.®® Where the problem is one of organization or delivery
o health services, for instance, expertise in business management and engineer-
ing may be as important as medicai expertise.?® As the Carnegie report on
higher education and health remarks, there is now in progress an “extension of
medical comeerns beyond science into ceonomics, sociology. engineering. and
many other fields.™7

Similarty. in some situations lay opinion may be an important partner of
medical experiise. In hospirals, for instance. it s theoretically neither the
expert stalt nor the expert hospital dgirector who tormulates policy. but rather
the lay board of trustees.™ And it is good to remember that the carly twen-
ticth-century revolution in medical education was accomplished not piimarily
by the profession but fargely by alayman, Abraham Flexner.?? In essence. the
expertise of the health professional may be Hmited by the fact that “in the
complex modern world, tie needed expertness is that of the generalist who can
weave together into a workable whole the separate  expertness of the
speciulists.”s ¢ ,

The Hmitations of expertise just discussed areddirectly pertinent to the
acereditation of health educational prograims. Some acereditation standards, for
instance. rather than representing applications of the association’s true ¢x-
pertise, may be premised primarily upon considerations of professional self-
interest or upon considerations refating to the nontechnical zones of work.
Some standards regarding class size and admission policics.urguubly‘ fall into
this category.¥ ' Other accreditation standards. though reflecting the profes-
sion’s true expertise. may involve matters that cannot be satistactorily resolved
solely by tapping that expertise. Standards concerning the management of the
professional school or its relation to the health care delivery system, for in-
stance, may involve business, cconomics. or engineering considerations as much
as medical expertise. Standards involving general educationsi ar social policy
may touch upon-arcas where the expertness of the generalici is as important as
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. o " that of the professional. And perhaps most significant, some curricular stan-

w ° o . dards may reflect value judgments regarding teaching technique more than

. judgments based upon scientific knowledge of medicine. ““The reliability of the

. knowledge which the teacher teacheg‘ . .is considerably greater than the reli- )
“. »  ability of the knowledge of how to teauh that knowledge.” 2

¢ Public Concem ' ' . .

- : Professional associations differ strikingly from such traditional private associa-
SRR - tions as fraternities and clubs in the amount of impact théy have upon public
' - affairs. The traditional private organizations with which courts are accustomed
: to dealing often operate in their own island of privacy isolated from the larger
society.and its concerns. But professional associations operate in areas of vital ' N
public interest and, in so doing, often thrust themsdves into the public arena. . -
§ ~ The public is accordingly dffeuted to a much greater degree by the activigiés of
X oo professional associations and has a much greater concern for their operation.
) —Since the public’is so much more concerned with the operations of profes- .
sional associations than with those of other private associations, so should the '
courts be. In the. Falcone case, the couft gave currency to this notlon when it
‘. * remarked that tifé defendant, a county medical socicty, was “‘not a private
’ voluntary membership association with which the public has little or n¢ con-
Ly Lo cern. It'is an dssOLthion with which the public is highly concerned andwhich
v ' engages in activities v;tdlly affecting the health and welfare of the people. »83
. P a , The description can aptly apply/to virtually all professional associations in
s “the health field. Sqciety has accorded the health professions responsibility tor .
o setting standards that govern almost every aspect of health care. Aid health
. care has long been considered one of the primary concerns of socicty. Probably
; no one has stated the matter more clearly than Thomas Jefferson. sp qaking
almost 175 years ago: “Without health there is no happiness. An attention to
‘health, then, should take the place of every other object.””s
o : Since that time, public concern for health care has, it anything, increased,
’ and the. Current health Crisis has brotight this concern, and the accompanying ‘
public awarcness, to a peak. In ‘the proeess, government has increasingly ful- '
filled its **fundamental obhgdtlon to promote | dl](l improve health care by *
delggating power to, and otherwise relying on, the health prolcssmns and their - .
AR professional associations. Thus, as public concern over health care-has broad- -
; ' ened, so has’ lhe professional associations' power to control health care.
ol ’ It is theé standard-setting role that thrusts professional associations most ‘
. deeply into the public arena. Since this role gives considerable external impact o 1
." ©to the actions of prufessional associations, associational decisions that concern ’
« " standards cannot be.considered as solely “internal affairs.””s 5 The exertion of
o ~ vollective p.ower'to influence societal decisions concerning heatth care is a goal B
of proressional associations; society relies upon the profwsionul standards for-
: mulated in pursuance of this goal. The actions of dssouatlon and socijety
reinforce one another and heighted the societal lmp‘ut “of association action.
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And as this societal’ impact incxjeuscs, so too does the public-concern with the
professional associatioh’s activities.

When tlre association thus operates in an area of vital public concern,
there is an’ overriding public interest in its operations which transcends the
particular interests of the assoclation. Since courts are guardians ol the public
interest, they should be more concerned with' the affairs of professional associa-
tions than with assoviations exerting less nnpad upon society. The greater the
public concern regarding a parthuldr aspect of an association’s afTairs, and the
greater the impact of those affdirs upon the public ‘interest. the grcater should
be the likelihood of judicial mvélvumnt in those afTairs. .

Accreditation of health educatjonal programs, as ong, of the health profes-
sions’ major standard-sefting lpnct;oﬂs. is a prime example ol associational
activity in an area of vital concern to the public. Accreditation is related not
only to society’s interest in health but also to its interest in éducation. And
education, like health, is dunohstmhly an area of great public concern. As the
coukt in a major accreditation case recently remarked, “With a rapidly. expand-
ing population, broad souial uh‘mgu.- and - the complexitics of modem life,
higher education in the United States is a matter of national concern. A sound

_educational system is essential to our pluralistic society.”™ ¢~ - !

Health edycation acdyeditation operates at the conlluence ol these twin
concerns of health and education. Society relies more and. mere on/quruhtd-
tion as a1 means of identifyirk schools and programs that mect acceptable

standards of academic LXL€||CI]LL Government itsell relics upon professional
accreditation-for numerous pm‘poscs state licensing boards usc it. for example,

in ascertaining eligibility for licensure, and the federal government uses it to
determine eligibility for deerI tundmg 57 Given this heavy mvutmcnl of
public reliance, the accrediting activities of prolcwo.ml associations can Imvg
significant impact upon the publu interest.The resulting increase in public
concern regarding auredll‘dllon is indeed leading to increasing judicial concern,
as evicenced particvlarly by'lhé recent Marjorie Webster litigation.$ 8

.

v

Harmn

As the ability of a professional assouatlon to exert impact upon society in-
creases. so-does the association’s ‘potential for harming individuals or the publit
at large. Harm is a commodity that courts are accustomed to dealing with, as
most lawsuits are preinised upon the fact of il]jllfy to.pefsonal or proprictary
rights/Sincc courls are sensitive to such claims of harm, the likelihood of
judicidl involvement in gssociation. affairs can be expected to: .acrease as the
seriousness of the harm inflicted by association action increases. X
Harm resulting from the action of private associations has most often
arisen in situations where.mémbershipwas at issue. The cases full into two basic
categories: expulsion, i.c., the termination of an existing membership, and
exclusion, i.c., the denial of an application for membership. Although courts

have traditionally been less hesitant to intervene in the former situation than in ..
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the latter,’ ® this distinction should be of little significance in dealing with
modern-day professional associations. “In either case the critical question
would seem to be the extent of harm saffered by the person excluded: or
expelled.”%®

Nor is the professional association’s potential for inflicting serious harm

\ limited to situations involving membership. Such potential inheresdf virtually -

all of a professional association’s standard-setting activitics, whether the stan-
\ dard is set indirectly through membership policies (e.g., as in the case of admis-
sion to a local medical society) or directly through such devices as accreditation

.-

« oo ¥ . . . . .
or certification. Although a school or program denied professional accredita- |

tion or an.individual denied certification may not have-been denied member-
ship in the accrediting or certifying body. since membership is not necessarily a
consequence of professional accreditation or certification, it has been denied a
valuable status whose absence .can cause significant harm. Such a.denial of
status can be o5 harmful as an exclusion or expulsion from membership and
should thercfor@be accorded the same treatment by the courts. ,
Cpnsndemtnon of the nature and extent of the harm to individuals or to
society that may result from particular association dedisions serves to distin-
guish proleqs;onal associations from other “types ol private useouauons ThL
“classic F almnc opinion again provides the rationale,

When courts ori;iimmy declined to scrutinize adimission practices of
membership associations they were dealing with social clubs, reli-
gious organizations and fraternal associations. Here the policies
against judicial intervention avere strong and there were no c_ountér-
vailing policies. When courts were later called upon to deal with trade
and professional associations exercising virtually monopolistic con-

“ trol, different factors were involved. The intimate. personal relation:
ships which pervaded the social, religious and traternal organizations
were hardly in evidence and the individual’s opportunity ol earning a
livelihood | anrd serving society in his chosen trade or pmtuslon -
appeared as the controlling poluy consideration.®!

. In making'use of this distinction, courts have emphasized the importance
of the status or. distinction accorded by the professional aszocistion. The
greater its mlportamc. the greater is the harm its absence itflicts. And the
greater the harm, the more likely it is that “courts . .. [will scrutinize] the
standards and procedures employed by the association notwithstanding their
recognition of the fact that prolessional societies possess a specialized com-
. petence in evaluati_ng the qualifications of an individual to engage in profes-
sional actjvities.” 62 -
Sometimes ‘courts I;dvc said that the professional status ‘bestowed by the
association must be a ‘_y_lrtu‘xl prerequisite to,.. prdctuc. .or an ‘‘economic
necessity.” or a “nccessity for successful operation.”®* But if such phrases are

i .

~
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too literally construed, €hey present overly restrictive characterizations of the
harm required to precipitate judicial involvement. At least where the associa-
tion is operating in an area of vital public concern, the status of which the
party:is deprived need not be a necessity in the.strict sense norneed the harm -
be strictly economic.” Deprivation of substdmidl ‘““advantages,” be they educa-
tional. financial. or professional in n.nturc should bc sufficient to trigger
judicial review %4

~Any stricter characterization of the harm requmd would ,unduly focus
attention on the plaintift’s (the deprived party’s) injury, when courts should be.
concerned with harm accruing not only to the plaintiff but also tosociety. The
harm that the plaintitf suffers at the hands of the professional association is a
paramount Lonsl(lcmtlon in thése cases Because an injury to plaintiff may also
beran injury to soucty For instance, if a physician is denied membership in a
local medical society and thus is deprived of access to the society’s education
programs or becomes ineligible loQ‘nH privileges at local hospitals, not only is
he harmed but his patients ands ullmmtcly. society may also be harmed. Simi-
larly, if a .medical school is denied accreditation and thus experiences the
Jnultiplicity of disadvanfages that accompany unicceredited status, not only are
the school and jts students and Taculty harmed, but perhaps socicty as well. 65

Harm to society in some ways is the more “important consideration in

prolcssmnal asSociation cases. Not only does it divert the court from: narrow
and technical inquiries concerning “cconomic necessity,” but it also provnde
less occasion for the association to claim that its gutonomy has been umustl-
fiably mlrmgcd."" Suuc_aulgnomy is premised upon the societal vaplc‘ol pri-
vate associations, it l‘()llOWs that when the association is harming society there
is less reason to respect its autonomy with fegard to” the-matter causing the
harm. Moreover, when harm to society is the focus, the court investigates and
considers souctdl goals rather than merely the goals of the association, a job for
which the court is presumably better prepared than the association.

.

Four Factors it Actign: The Monoply Power Theory

-~ ' V 4 '

. A Al
The strength with which cachof the four factors presents itself in a particular
case will vary according to the type of association involved and the nature of
the action the association has undertaken. When thé association is one repre-
senting a heaith profession, however, and the action is one fhat affects profes-
sional standards, the latter two factors (public.concern and harm) are likely to
outweigh the former (autonomy and expertise) to a degree sulhucnt to justity
Judmal involvement,

Such a result is sometimes prrcsscd in a shorthand nlanner undcr the
rubric monopoly power. While the monopoly power theory. in its current state
of development, does not explicitly recognize cach of the four factors and
balance them dgdmst one another, /it is \premised upon policy considerations
similar to tliose thdt the four factors reflect. In particular. the theorygfocuses
upon private associations wwldmg authority “in an arca of vital public-
concern.”t?
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To possess monopoly power, an assogtiori must control access to some
important professional status or privilege, So that an individua! practitioner
(e.g., in the case of association membership or certification) or a professional
school (e.g.. in the cast of accreditafion) must turn to the association to obtain
the benefits the status or privilege affords. When this occurs, the association has
a stranglchold upon some aspect of the profession, which enables it to exert

" significaht’ impact upon those who desire access to the status or privilege the

association controls.® And because tlfe assoéiation operates inan area of vital
public concern, its actions can alsp have significant external impact upon
society. This capacity 'to affect both ‘the profession and the general publicis a
source of great power, which, because only the association can bestow the
partitular status or privilege, is in"the nature of monopoly power. Thé more the
public relies upon the association, the greater its monopoly power becomes:
and the greater its monopoly power, the greater the associaiion’s capacity to
harm both members of the profession and society. .

' The monopoly power theory, then, basically focusgs upon the related
factors of harm and public concern and asserts that when a particular exercise

of association power rinvolves these.two factors to a sufficient degree, that-

power will be considered as mongpoly power. Judicial intervention is justificd
in such situations in order for the courts to protect against abusc of this power:

" in other words, monopoly power must be exercised usponslbjy, and it is a

function of the courts to assure that it'is.

The trend toward greater rand greater concentrations ol privute power, and
increasig reliance by government and the public upon such concentrations of
power, has enlarged the reservoir of monopoly power held by proicsslondl
associations.®® In partictilar is this true in the health professions. Government

has given various health 'prol'cssions legal monopolies over the performance of

their work; professiona! associations organize and protect this legal monopoly.

,thus choming in'some ways virtual monopolies.” ©

Courts lmvc taken increasing notice of this trend since the groundbreaking
Falcone decision in 1961. There, in anplyzing the powers of a local medical

~society, the court.spoke of ‘‘professional associations exercising’ virtually

monopolistic control”, and determined that

~

\ .
thc County Mcdical Souety _is an association with which the
publu is highly Lomermd .. Through its. interrclationships, the .

+ County Medical Socicty possusses. in fact, a virtual monopoly over .
the use of local hospital fucilities. As a result it has power. by
excluding Dr. Falcone from membership. to preclude him from sue-
cessfully continuing n ais practice of obstetrics and surgery and to
restrict patients who wish to engage him as an obstetrician or surgeon -
in their freedom of choice of physicians. Public policy strongly dic- -
tates that this power should not be unbridled.” !
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/ Subsequent cises havc applied this . thcory to otﬂur local l]]LdICdl socicties,” 2 ‘ — St
/, associations controlling specialty LCI‘tI“Cllthl].7 3 hospital staffs,” 4 and, with 0

' : -

1

i+ “some qualifications, accrediting associations.” L.
/ . . “ ' rd . .

O / ! ) . IS \

. oo ' ~ Legal Theories Supportmg Judicial Intervention ) ) &

v I, after balancing factors such as those suggested in the discussion of factars .
. - influencing judicial intervention, a court determines that "Intervention into-a -
" . 7 particular associational problem is warranted, it must next select’a legal theory
/ that will provnck a specific basis for involvement and a touchstone for deter- - .
- \ mining the mannér and extent of that involvement. As might be expected,

several theories have been employed for this purpose, “and the courts have not

achieved dnylhm;, approaching a consensus LOI]LCI‘I]II]Z, the most suitable theory

on which torely in the various prablem arcas of prolusnondl power.

-~ e

C()n!m( 1 Theory . B , .

o . I g~ 'l:llc contract theory holds that a pnvate association is a LOI][.,IOI]]LNtC of con-
R ~ % tractual relationships. The association’s rules Jform the basis of the contract,
_ - andl dach association member i effect contracts with the association and with
/ / i+ every other member. thus agreeing to abide hy the rules. When the association ;"/
; ,  or a member vialates the rules, abreach of contract is said to result.”.
. ‘ . The contract theory provides only narrow grounds for judicial involve-
L o ment in associational affairs. By its terms. it can apply only to disputes :
PR T A " between the association and a member. leaving untouched the large problem
P | L area »co_rwcrning disputes between the association and applicants for member-
! v «ship‘(or othgr status) or other nonmembers in the general public who are
' ' / . adversely affected by association action. Even when the dispute is between the ) - .
. » i s - association and a member. the contract theory affords réliet only in circum- \ L
' !} stdnu\ where-an association rule applies to the dispute and the association has '
\ " violated it. ; . » o
" ’ Morcover, the contract lhu)ry is the most rigid of the lhcoms dppllcdhk
! ’ i - to pnvatc associations. It dcpuuls upon artificial legal teclmicalities concerning
;o 1 the nature of intra-associational relatic nshlps and does not take wecount of the i R
. association’s function in or impact up()n society. It has been aptly described as .. . '
.t Jegal fiction which prwum the courts Trom considering attentively the - o

genuine reasons for and against relief.™7.7 . ot

—
[ e e

»

Tort Theory ’ ' -

‘Application of the tort theory in association cases initiates a search for associa-
tion stlOl'l llmt unjustifiably causes injury to member or some third party. - 1
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There is o single tort theory on which to rely; several have potential appli- e .

cability depending on the circumstances. - . .
~ When the dispute is between the association and a member, the theoretical’

tort may.simply be one of wrongful interference with the membership relation-

ship: Such was the case in lligginv v. American Society of Clinical Pathol-

’ogzsts" 8 where the plaintitf sought récertification as a pathologist and

, reinstatement of his name jn the association’s registry. The court relied upon
a3 the tort theory in granting relief, asserting that “the real reason for judicial _
: rehef . is the protection’ of the member’s valuable personal relationship to .
the assocmtlon and the status conterrcd by thdt rclatlonshlp . ‘The wrong is ’
a tort, not a breach of contract. . "7 ? "

Other tort theories with potentml applicability to association action LOllld

: - be invoked not only by meémbers but also by an applicant for membership and I : t i
: sometimes by other third parties. The tort of defamation has obvious relevance ’ T
j to cases concerning accreditation, certification, or other symbols of proi'c;- . ’
i sional status, since their withdrawal. or refusal can vitally affect professional )
' o r_eputation.”»When the problem is the association’s misuse of competitive tech- ‘
: ' -niques as a means of interfering with professional pursuits, the torts of “‘inter- . '
% ference with prospective advantage’ or “concentrated refusal to deal™ may be :
. applicable.8! In situations not readily encompassed by any of these theorics, )

~the theory of “prima facie tort” may be useful: it provides an analytical tech- . -
nique- for focusing genermly upon the intentional infliction of injury sand '
requiring a justification for such action in terms of the competing private ahd
E public interests involved.®? :

i . .

; Public Trust Theory L \ .

F v " This theory is closely dhgﬁed with the concept of monopoly power and thus ) _
Ll : emphasuzes the association's relationships to society. Although its baglnnmg,s L

.- can be, traced to cases involving labor unions and public service businesses,*? .

i the theory was forcefully applied to professional associations in the I'alcone , _

E o case. There, after discussing thc locnl medical society’s monopoly power, the ' . '
e LOUI‘I declared: - ' A . .

. ‘ ,

¥ ' Public policy strongly dictates that this power . . . should be viewed S o

Z judicially as a fiduciary power to be exertised in a reasonable and '

i lawful manner for the advancement of the interests of the medical

: profession and the public generally 34 . d ) ) ’

¢ ! . : ,

I

Subsequently. the wase of Pinsker v. Pacific Coast Society of Orthodontists
expanded upon this'theme: j ' . Lo
- . . . . A ‘
The fact fhat respondent associations hold themselves forth to the
public and act within th'e dental profession as the sole association

‘. ) . .

PAFulToxt Provided by ERIC
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recognized by the A.D.A., itself a virtual monopoly, as the arbiter of
ethical and educational staiidards for the prictice and certification of
orthodontists dignifies these grganizations with a public interestand .
a concomitant fiduciary respohsibility 85 -~ _. . '
! ' . ..

Most recently, evidence of this theory can be seen in the Marjorie Webster
lmg tion where, in\discussing agcrediting associations, the district court re-
markid that “in view of the’ great reliance placed on accredjtation by the public
and the government, th.ie-associations must assume responsibility not only to
_ their membership but also to socjety. 86 Such a view 6 accreditation appears
-consistent with that recently oxj essed by Frank G. Dickey, executive director
of the National Commission of Accrediting: “Phllosophually. accrediting
agencics in genefal espouse theif public trust function and largely because of
this rol¢ society has allowed thes¢ ageicies to aperate.™8”

The public trust theory is he frankest and most flexible of thc theories,
that coyrts have utilized in- private .moud’tlon cases. Rather than decndnu,
upon legal technicalities or «conjplex lugal Lonupts. it merdy recogniges the

»

* influéntij! role of professional :
‘that role \the duty to act. respon
of the others, this theory is part
by profeskional associations aic

ssociations in modern .society and attaclies to
l;jb}y and in the public interest. More-than any
icularly adapted to the special problems posed
takes account of the four factors-that have’

been suggdsted. as influencing jud

icial involvement in professional affairs.

Antitrust

heory ’ ' ', ) ' / . /’:

ll three spurees uuonums similar leg,dl prin-
: ‘many of the state provmons nuorpomtc the
conmmon-law concepts of restraint of trade.8®

The precise applicability of lantitrust theories to the h alth professions is
somewhat unclear, although it is lcicar that they apply to such dntuompetltwc
situations aslconspiracies against particular organizational forms of’ profewondl
practice. 89 Sﬁml] arly, although thg genera) applicability of antitrust _Lomepts to
educational decreditation was recéntly rejected by the court of appeals ‘in the
Marjorie Webster case, that court did acknowledge applicability toaccrediting
activities that; are -prompted by commercial .motives.®® And in an-carlier case,
the same court approvcd the application of the antitrust laws t\o hospital
accreditation.” :

Antitrust law, as these cases rpveal. is a technical legal spcually which has
an important but thus far limited role in curbing excesses in the exertion of
prolcwondl power. For the mostj part, this.role is dirccted toward situations
where the members of a profess onal association have engaged in concerted .
action that is commercially motiyated or has an anticompetitive purpose and
effect. Antitrust theories would thus appear to have their greatest uscfulness

4
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where a professional association acts in-a conflictiol-interest situation by pursil-
ing its own economic self-interests at the expense of the broader public n'terut

« in"Competition withii that prolewon or bctwcui that profession and otllem

Constitutional Theor v, . f

Because the Unitéd States Constitution was designed as a limitation only upon
the exercise of ;:,ovcrnnknlal power, it is not normally construed to reach
prlvatc'utmty But for many years courts, lmvg recognized that some osten-
sibly private dLlIVlty l1ds sulficient rclatlon'shlp to governmental activity to be
considered public or quasi-public and thus subjcul to the constraints of the
Constitution- Such a result is justified under what'is termed the state action

. thcory which is used particularly under the Fifth and Fourteenth Amcn(.mu]ts

“té determine the reach of the due process and cqu‘ll protection clauses.’

Essentially, courts have usc‘d three thOl‘IC as means of feaching private
action. Whenever a private corporation, association, or other body (1) exercises
powcr lornmll,/ (lclcgutud to it by government (federal; state, or local) or (2)
fulfills what is cssentially a governmental function at the: sufferance ol the
goverament or (3) obtains a significant amount of its power, prestige, or re-

-sources {rom its contacts with government, acts may be-considered as state
action subject to consitutional limitations. All three theories potentially have ”

application to professional associations in the health proiessions.
. Delegated Power Theory—In many states, the state associations” of various
health protessions have, by statute or administrative regulation, been delegated

* power to nominate or appoint members of the licensing boards tor their par-

ticular professions.® In several important cases, courts have declared that the
state association acts as an agent of the state in performing this function and
that is actions that reasonably relate to such performance, especially member-
ship selection, are subject to the Fourteenth Amendment. When membzrship in
a local society is a prerequisite to membership in the state association, the locul
society has been held to the same constitutional standards.”s

In the Marjoric Webster case, a similar theory was applied to the regional
accrediting agencies, which the United States commissioner of” education has
recognized, pursuant to ln( duthonty under the aid-to-cducation statutes. uas
reliable authorities on the quality of traiiing offered at educational mstltu-
tions. The district court found that such agencies “have operated as service
agencies for the federal government in determining eligibility for funding.”™*
The same reaconing might well beapplied to the many professional accrediting
associations that the commissioner recognizes, including those in the haalth

‘professions, thus subjecting their acerediting activities to the strictures of the

due process clause.

Governmental Function Theory—This theor s somewhat overlaps the dele-
gated power theory: it focuses less upon formal relationships with ;,ov"rm‘mnt.
however, and more upon the performance-whether or not pursuant to some
delegation of power—of an activity traditionally undertaken by government.
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- The- %tandard-scttm;, role of professional associations is* particularly 1mportdnt

under this theory, since standard setting in matters of both health and educa- A .
tion is gften ~considered to be a governmental activity. Thus, when |t_|s per- '
formed by private groups in® lieu of -government and with government's
acquicsence, the private g,roups might somcllmcs be said to be exercising gov-
ernmental functions. :

<

s

This lhuory may also havc potential application to prolcsslondl accrediting
activitics.”” In addition, it has been utilized as an alternatiye to the delegated _
power theory in situations*where an association in the health professions is * e
intimately involved i the selection of governmiental officials. In fawkins v.

North Carolina Dental S‘vuet), the court hle the defendant’s activity to be .
state action by reasoning that . . o »
here the Dental Society appears to be functioning clearly as lhc'u;,cnl’-
of the Stute in the selection of the dental members of the state’s

bouards and commissions. Our conclusion is not gependent, however,” . o
upon a finding of fact to that eftect. Itis enough that North Carolina - :
in some of its manilestations has, involved itself in the Socicty’s
activitics and that the Society’s ¢xercise of its powers of practical
control or significant influence in the selection of state '\l'l'icidls isa
publu function performed under the g [,anral acgis of the state.® " :

)

(}uvcmnu.'n-l Contacts T/le()r_l'v'S_ccds of. this thcory, which somewhat
overlaps the government fanction theory, can be seen in the previous quota- .
tion. Thé” theory can be used to reash private activitics that are not ‘tradi- _
tionally governmental il if performing such activities, the private group derives '- P
Hl sul_)sl:mliul amount of power and capability from its conl:gcts with govern- " :
menf; . -

Private hospitals, in particufar, have been subjected to this theory, thus = o
rcndcrm[, such actions ds\sldll appointments bUb_]CLl to the duce process and -
equal protection clauses: the most significant “contact™ is usually the receipt of .
;,ovcrmm,nt funds under the Hill-Burton Act. %9 But the principle potentially
has o much broader apphunon to prolcsqloml assoudtlons since ¢

govcrnmgnl. for lhc stronger prolessional ussociutions. is a con- ) )
tinnum, a matter of continual interaction and close integration be- "
tween private and public governments. . . ¢ [These associations] *
borrow the sunctions and the legitimization of public g,ovcrnmunt in

“ { v
order to accomplish their own ends.'® ! “
M . - . { . \
“All three of these constitutional theories have. been assuming incrcusing . : -
Simpottance in recent years and should continue &0 do so as private power *
becomes nrore and more signiticant in American lite and more ciosely dll}_.,nt.d ) )
with government. “The conditions of modern institutional lifetend strongty to | ¢ . .
’ e o
- -
. ..
; :
J'.‘.O -~ -
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suggested for determining whether judici

~

.

\
break down the distinction between lhr' law of thc political state apd the

internal law of associations,”'®" and as t
courts will consider “*private” action to

wifh the héulth professional .mouatmn

! Scope Of Jud%cnl Review .

Once a court decides

hey do so, it becomes more-likely, that

'be sulhcunlly publu to he, subjut to
constitutional restraints. Probably nowhélc is this tcndcmy morc nmmlcst lh.m

L —,
‘

to take comizinee of and review lhc stlOll of

protusslon.ﬂ association, it immediately.confronts a second and equally prussmb
problem: What kind of review shouild it undertake? In othu WO, s, |t beeomes
Mecessary (0 delineate the parameters of] the jlldllel revicw process ds ll oper-

ates  upon problcms of prolusmn# power. What will be the scope of the .

review: How deeply and how broadly w
and practices of the professional associi
court measure the validity ol the associat

The answer depends i part upop

greater the geight accorded the latter tw
relation to the former (autonomy and-¢
review should be. The legal lhcory relied
nnp()rl.lnl sirce cach theory has some su
into it. And a third considerstion,
judicial review
idity of the assoctation action:

11 'thc court dig into the rules. policies.
ation, and by what standards will the
on’s action” ’
a balancing of the same four factors
Al involveinent is warranted at all. The .
oitactors (public condern and lmnn)m
X pertise), the broader and deeper the
wupon to suppurt intervention is also
ggestion ot standard for review built

in digtermining the breadth dlld depth of
, is the character of the reasons profiered for'the .l“\.},Ld mval-

The major distinction under the tharld consideration is one between alleged

proccduml invalidity and alleged substa

. —
1tive invalidity. When the association

action is challenged because of a pnmduml defect in the brocess hy which the

decision to act was made, the L()lll‘l is
actioin much more closely than it would

likely to scrutinize the association's
it the chagllenge were directed at the

substantive standards and policies of the ussociation. In other words. the differ-

ence is between an attack upon the pre
the criteria relied upon. Courts..are wel

ceduares followed and an attack uppn
equipped to handle problems in the

former category, whc:cus professional associations have.no special'competence”

in making detern inations concerning prj%
of ‘review is likel

in its standard-selting role, professional

cedural fairness; henee a broad scope

. But in the latter category, where the association is tngaged

When it is,19% courts are likely to act ¢
claim to a specialicompetence similar ‘L
scope of review ' :

‘From the ‘chb and flow ot consid
statements have emerged concerning the

-
" v

expertise may be deeply implicated.
etferentially because they cannot lay

v

crations such as t'ese, a variety of

seope of judicia! review of professional

o

to the assoctation’sy huuc 14 narrower .




..association action. The statements are usually somewhat cryptic, and the con-
siderations relied upon in adopting a particular sc0pe of review are sometimes
‘not exphcxtly delineated. Little consensus has yet been reached conccmmg the -
- appropriate ‘‘test” to apply in particular cases. It is possible in'a broad sense,
" however, to detect, three levels of judicial review that’ have ‘been employed by .
the courts, each more probing than-the one precedmg -8

,

. ’
k .

The Flrst Level - . A‘“

At the first, and shallowest, lgvel of judicial review, courts waIdetermme only

whether the association has vioplated its own ruIes This is the type ef limited
review traditionally accorded private associations. It is premised upon the con-
tract theory, which holds that action ‘taken in contravention of associational

rules is abreach of - the assocxatxonal contract for whxch judicial relief is gen-

erally available.'® '

This first level: of revxew. applies thh equal for(.e to" substdntlve and pro-
cedural rules—so long as the rule is clear enough to be understood by the court.
But ‘hen a rule is so vague that the court.must provide ‘its own interpretive

gloss before it can determine whether the rule was- violated, it is more likely-to ~ v

defer to the association and accept its mterpretatlon if therul}lsa substantive
one. /

Review;:,_on' the first IeveI is usually simple an trai/gﬁtforward. But, bei'ng

,,Iiniited to situations where there is a rule governing the action taken and.where
* the rule is sufficiently clear for the court to determine that it has been violated,
this level is highly restri’ctiV}/WhiIe it has general usefulness in private associa- ’

" tion cases, it is neither-adapted nor adaptable to the special problems concern-
mg professmndl as/cxatxons and"s therefore of limited’ value in solvmg them.

The/S?cond Level ) : . S

The second ‘level is somewhat of a (.atchaII It encompasses a variety of tests for

gauging the validity of association action, most of them described by shorthand

phrases with little supporting theoretical analysis. These second-level tests all *

share a common background and design; they represent attempts to satisfy a
- need, percelved in certain cases, for a more flexible and probing style of judicial

review than is afforded on the first level, but a review that will still protect the .

"autonomy of private associations from undue encroachment by the courts. -

,- v . Perhaps the oldest, and narrowest, test utilized at this level is that of good -

faith. It is primarily. a substantive test that permits limited judicial inquiry into
the -reasons for the action and that authonzes invalidation of any action not
motivated by a legitimate objectwe of the association, i.e., not undertaken in
~ good faith.'%5 .

A similar standard. appeared in Norlh Dakota v, North Central Associa-
tion, the first’ major accreditation litigation, where the court suggested that

association decisions. be free from “fraud, collusion, [or] arbitrariness. »106” Or :

more generdlly, the Lest has been that ggsociation action not be “arbitrary”

-~

-
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" “unreasonable”'®? or that it “meet judicial standards of fairness and reason-

ableness.”'® .Although the first of thesc three tests seems, like that of good

{ faithx to~ be primarily substantive, the other two comprise a balance of both

substdntwe and procedural considerations. Other shorthand"iests employed at
level two are primatily procedural. The most prominent formulations here are
n.lturdl justice'® and rudimentary due process 1o .

" Of all these catch phrases, reasonableness is the most often used, espe-
cially with professional associations. and is probably the best single descrlptor
of IeveI two 1 view of professronal action. Reasonableness is central to the
apphcatron of a!f the theories of review previously discussed, except contract.

~ Although a vague concept, it is sufficiently flexible to be adapted to the prob

lems of professional power by a court willing to set forth some benchmarks for
ascertdlmng reasonableness in that special context, .

When used to .measure the procedural validity of assocutlon action,
Jeusondblencss is tantamount tos-rudimentary due process stundard. A requlre-»
ment that an assocjation's prmulureshcasonablc is essentially a requirement-
that they provide at least the minimal protutrons comumonly associated with
°due process. Thus in 4 procedural context, ‘where the term rocess is more
direct and familiar, it should be used as a standard of revrew mhh&more .
general reasonableness. ' . | R "\;
The Third Level : :
The third. and, decput level -of judicial review is the one that best takes
account of the health professions’ position in society and of (he special prob-
lems created by their ¢xertion of professional power. Level three review cuts to
the heart of these problems the vital reldtlonshlp between professml;'llrpower
and the public interest. At this level, the valrdlty of association action depends
upon its consonance with the public interest, i.c.. with public policy. s

This review, like that at level two, could be resorted to under any of the
dppliuble |Lgd| theories save contract, but it is particularly compatible with the.
public truist thLory Together, this tieory and the implementing standards-that
lével three review provides seck to fortify the judicial LOHLCptIOH of projession
as.a public service pursuit''! and to keep the health professions, in particular,
true to their self-proclaimed goal of protecting the public interest.''? In gen-
eral, both the theory and the level th:¥ec standards support the view that

. ‘ . o

there has been and should continue to be a valid plurality of interests

connectéd with each of the health professions. However, the preten-

sions of each group or sub-group need to be tested against fact,

reality. and the larger public interest."

The difficult {roblcm for the court at level three, of courséT is to deter-
mine what-the public interest is with regard to any particular issue concerning
professional power.'** The search is basically one for prevailing social values.

’
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Constitutions, statutes, the regulatiorjs and policies of administrative agencies,
+executive pronouncements, and judicinl decisions are generally considered to be
sources of social values and may thuy be bellwethers of thepublic interest. But
often the public interest may not be|clearly demarcated by these sources, and
the court will have to extrapolate fro}n them or embark upon its own investiga-
« tions, guided by the parties to the Cise and the testimony of experts in the
field, into the predominant needs and demands of society.!'s In the latter area,
pasticularly, the court should-aceord substantial deference to the professional
association’s determination if it is a substdntlve one based upon its true exper-
tise. - ' e .

.

for lack of a public interest standard by which to gauge the validity of associa-
tional action, and the court would revert to level two review. But in the health
care area such a result is becoming increasingly unlikely; as governmental
interest and ‘activity in, and the amount of scholarly and proszsionaI attention
accorded to, the healthcare field increases and the public’s needs and demands
become mord insistent, thc public interest is becoming clearer.
~In" the procedural realm, the search for public policy will normally be
easier than in the substantive realni. This is because the due process guarantees
of -the Cdnstitution serve as a persuasive guide. In some c;isqs, the Constitution
may apply difectly to the action of a professional association,!"® thus niaking
the provision of duc process a requirement of constitutional,Jaw rather than
mercly of ?ublic policy. In other cases, where the Constitution is,not found to
apply dire¢tly, the court may nevertheless accept its due process clause as the
predommant source of public policy and determine that the public interest
requires tlﬁat similar due process guarantces, more stringent than those provided
it level ‘two, be accorded all persons udyersely’ui’fected by professional
action ' ' :
In the substantive realm, no single public policy is so prominent as due
process. The public interest will vary depending on the nature of the associa-
- tion actjon and the relevant social values. In searching for the substantive
public mterbst the court should avotd merely accepting the professional ‘asso-
<4 ciation’s view, because the association’s conception of the public interest will
necessarily be affected by the presence of its own special interests.''® More-
over, the court should remember that *‘the public interest is ‘more than tlie
arithmetical sum of the private interests of the nation.”!'® The search, then) is
for a transcendent public interest superior to the private interest of any, or aII
of the private groups in the soual and political structure.

_
The Levels of Review in Action - ; -

. ) . 3 . - . M

. In practice, the scope of review adopted by a particular court can seldom be
ncatly categorized into one of the levels suggested above. Partly this is because
an insufficient amount of attention has been accorded the problem of review
standards; partly itis because courts may simultaneously pursue more than one

[

1-24 L :

. If the court’s search were to yield no answers, level three review would fail |
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level of review. In Falcone, for mstance, the court required that the medlcal ‘

society act -“‘in a reasonable and Iawft‘l manner for the advancerrent of.the
interest of the medical profession ant’ the public generally.”’!?® In Greisman v.
Newcomb Hogspital, the test was “reasonably and for the publlc good.”!?! And
in Marjorie Webstur, the court of appeals remarked that professional standard

* setting, must be “reasonable, applied with ‘an even hand and not in conflict

with the public policy of the jurisdiction.”!2? . ~

- Probably the best attempt thus far at sorting out the various standards of
review and drawing them into a workable pattern is that in Blende v. Maricopa
County Medical Society. There, in reviewing a local medical society’s rejection
of the plaintiff-physician’s membership application, the court first examined
the society’s articles and by-laws and determined that the society had complied
with all procedural rules, a fevel one inquiry. Next, the court considered and

““Tejected the argument that the society had “acted in bad faith, a level two

inquiry. Then, advancing to a combined level two and level three approach, the
court stated that the society could reject the.application *“‘only on a showing of .
just cause established by the Society tinder proceedings embodymg the ele-
ments of due process,”!23

Under thls approach, due process is the tést of procedural validity and
“just cause” the test of substantive validity. And just cause embodies a stan-

dard of reasonableness that, in turn, requires a consideration of the public
interest. .

\ -When determining whether “just cause’ has been shoyvn the court
must consider whether the grounds for exclusion were (1) supported
by substantial evidence and (2) reasonably related-to legitimate pro-
fessional purposes of the Society. The judicial process involved in

«  determining such a standard of reasonableness is essentially one of
bal#hcing individual, group and public interests: the right of the
individual to practice his profession without undue restriction; the
right of the public to have unrestricted choice of physicians; and the
justification for the Society’s action. When examining the justifica-
tion for the exclusion, the court should consider several factors:,the
social value of the goal of the Society’s actiof; the appropriateness of
the Society as a means for achieving the goal; and the reasonableness
of this particular action of the Society in relation to the goal.!24

Measuring the soc1ety s action against this reasonableness-publlc interest
standard the court found it invalid.

The Special Problem of Due Process

The concept of due process has been briefly discussed, ﬁrst asa major focus of
the constitutional (state action) theory for judicial involvement in professional
affairs and,f"second, as -a major component of the standards utilized at th?

!
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~ and its importance to the matters raised in this paper.
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.Busu Distinctions

second and third levels of judicial review.'
extensive treatment, for it/holds a’special importance in the developing law of
professional associations, Although due process could easily be the subject of
an entire paper, this section will attempt only a brief overview of the conce'pt

25 But the concept deserves more

Due process is usually undeérstood as a constitutional Loncept embodled in

the Fifth apd Fourteenth Amendments to the United States Constitution. But

in professional association law, due process has been, and is increasingly being,

relied .uponas a public policy concept ltmiting the exertion of professional’

power even where the association’s action is not considered state'action subject
to Fconstitut’ondl restraints.' 6 Although constitutional duc process  may.
theoretically be somewhat more: stringent.than the public pthy concept, each

has substantlally the same content and impact in relation to professional power -

problems and they can metully be discussed together. For purposes of this

paper, their rcqulrcmcnts will bc considered the same.
—_—

...—-—

Like the law regarding scopc ot rcvncw prcwously discussed, due prOLess law
has both substantive and procedural dspCLts Substantive due process is con-
cerned with the validity of the association’s standards and policies, while pro-

" cedural due process is concerned with the validity of the process by which the
association formulates these standards and policies and applies them in making
decisions. The former concept has less specific content than the latter and'is .

not often referred to, by name, in the cases. It embodies a general reason-
ableness requirement like that utilized in level two review, and such’a require-
ment is usually lmposcd upon associations without specifically IdbLImg it as
substantive duc process.

Procedural due’ process, on the other hand, embodics a variety of specific
requirements, whicly may vary from case to case depending upon the type of
proceeding and the impact of the decision reached therein. The basic distine-
tion is between procedures the association uses in formulating general standards
and policiyrulemaking procedures) and those it uses in applying those stan-

dards and poIiciJs to decide specific cases (adjudicatory procedures). Although .

adoption of comprehensive rule-making procedures may be wise, as a matter of
policy, and may increase a court’s confidence in the substaritive validity.of an
association’s standards, such rcquiremants have not yet been imposed by law
on professional associations. This paper’s concern with due procgss, then,
centers upon the problem of affording procedural due process in an adjudi-
catory context. What procedures, for instance, must be followed by a medical
society -wheén it excludes or expels a particular physxua_n" What procedures
must be pursued by a professional accrediting agency when it refuses to

accredit or disaccredits a particular program of study? - 4
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Procedures Requzrcd By Due Process ' -

Whenever a professmnal association engages in an adjudlcatory functlon due
process will generally require’ that the party or p}rtles that may be adverscly
affected be accorded these procedural guarantees: (1) opportunity for a fair

~hearing on all material issues in controversy, (2) prior notice of the proceedings’
and of the charges levied, (3) prior notice.of the standards by which the party -
is to” be judged, and (4) a decision on the gecord and statement of reasons’
therefor.!?” The stringency with which "the law enforces these requirelnents

will depend upon the circumstances of the particular case. In general, the
stringency will' increase as the harm that may befall the affected party mcre‘ms
and as the importance of fact fmdmg. as opposed to the formulation of expert
opinion, in the décrsnon making protess increasés. . .

Fair Hearing— The hearing is the crux of the duc process conc,ept It
-guarantees a forum-for the affected party to fully .and freely present the facts

and arguments supporting his side of the oontroversy efore any adverse action
is taken against him. The affected party should have the ngélt to appear -person-

ally at the hearing and to present witnesses, written testimony and dosuments. °

and other evidence in his behalf.'28 fle should be accorded the oppottunity fo

confront the evidence against him and to refute it.'?® The hearimg panel mus},

of course be impartial.'3© .

- The precise procedures used in conducting particular hearings may, vary
Lonsuderably, there is substantial flexibility inherent in due process, and courts
arc pot likely to demand either the format or the formality af a judicial trial.
As a court explained recently*in regard to accreditation, for which due process
standards may be less stringent thanfor a dlsuplmary decision: o

The nature of the hearing .. . may properly be adjusted-to the nature
of the issue to be decided. In this case. the issue was not innocence
but excellence. Procedures appropriate to decide whether a specific

_act of plain misconduct wids committed are not suited to an expert
evaluation of educational quality. . . .

Herg, no trial-type hearing with confrontation {of adverse wit-
nesses], cross-cxamination, and assistance of c¢ounsel would have
I been suited to the.resolution of the issucs to be decided. The ques-

tion was not principally.a matter.of historical fact, but rather of the
~ application of a standard of quality in a field of recognized
expertise.!3!

Notice of Procecdmgs and Charges—The opportunity for a hearm;, would
obvnously be of little benefit to an affected. party if he had no adequate oppor-
tumty to prepare for it. Due process requires, there fore, that the partMe given,
adyance notice of the hearing and its -format and be actorded, a sufficient
amount of time between notice and the hearing’s commencement to prepare a

\ ] Tt -
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defense. It also requires that the party have advance noticé of the charges levied

againit, or defluencles attributed to, him. This second form of notice must be
. sufficiently definite .and understandable- to provide “an adequate basis upon
which to organize the defense.!??

Notice of theJudgmental Standards—Specification of the charges or defi-
ciencies can be fully meaningful to the affected party only if he.also has
advance notice of the standards by which these charges or deficiencies will be
evaluated. Thus duc process normally requirés that the association have pre-

existing standards and that the affected partygbe apprised of those standards -

«with which he allegedly has not complied. r. -
" There is also a second, broader reason for requiring advancé notice of
_preexisting, tandards, to provide aftutcd parties with a guide agdinst which to

measure their” professional perfornmme or conduct. Due process looks un-
kindly upon professional action that pCl'ldllZLh a member, or perhaps a prospec-

tive member, for noncompliance with a standard that was not in existence, or
of which the*party did not fave actual or constructive notlcc, at the.time the
alleged noncompliance took place. .

To provide adequate notice, standards must .ormally be'in wrltmg and
stated with sufficient defipiteness to be mtdllyblc This does not necessarily

" mean that extensive definition or technical detail is required. A professional
association is “‘entitled to make a conscious choice in favor of flexible stan-

dards‘to accommodate variation in purpose and character among its constituent

institutions [or members], and to avoid forcing all into a rigid and uniform

mold.”**3 In generalThe more deeply the association’s professional expertise
is implicated in the tformulation and apphmtlon of its standards, the more
flexibility due process will afford. 4

Record Decision and Suﬁemcnt of Reasuns -The deciyjon reached as a
result of thg hearing cannot be made on any basis the associition sees fit; it
must be based upen the record of the proceedings that cdlminated-in the
hearing. In other words, the decision must be based upon the charges or «dcfi-
ciencies specified by the association, the standards the association alleged to
have been violated, and the factual evidence that was compiled at the hearing.
To assure that the decision is in fact premised upon these considerations, the
association should provide a statement of reasons for its decision.'*4

These safeguards scek to guarantee that the affected party’s awareness of

“and participation in the proceedings will be meaningful. They are a guard

against arbitrariness designed, as are all procedural due process guarantees, to
assure the integrity of the decision-making ,gfroccss and the substantive validity
of the decisions reached, thus protecting both the affected party and the public
interest against abuses of professional power.

—-
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_ A Conclusicn . .

This paper has outlined the stahce that courts in the past have assumed, dnd the
stance that future courts should assume, when confronted with problems con-
cerning the exercise of professional power in the jealth professions. The focus
has been primarily .upon the role of the courts in situations ‘where there is no
applicable state or federal statute. Although iegislatures have cdnsiderable con-

stitutional power to do so,'*% they have not assumed a significant role in-

controlling abuses iri the exertion of professional power.!3¢ In the absence.of

-any specific statutory fext, caurts have acted independently to develop mod- .
ernized common- -law concepts capable .of handling the knotty problems that

have ansen .

There is no reason to believe that the trend towardJudICIaI involyement in
the affairs of the health professions will not continue.. And if mcreas]ng aware-
nessv’c')f the vital relationship between professional standard setting and ihe
public interest prompts legislatures, as it has prompted the courts, to become
involved in professional affairs, judicial involvement will increase even more as
“courts assume the additional function of interpreting and .applying statutory
enactments. ! . -

Professional associations in the health professions should take careful
note of these trends and attempt to' adjust to the increased public scru-
tiny to which their. affairs will undoubtedly be subjected. Such scrutiny
does not presage an’ end to professnonal autonomy nor an underining
-of professional expertise; it only suggests that the deference which is
accorded to autonomy 4nd expertisg will be weighed in- the futare

‘against a broader backdrop of public' interest factors.!*” The job of the

professional dssociations will be to assure the courts -and the public’ that
their professional power is not being abused—as they might  do, for
example, by instituting procedures for validat standards and insuring
that they are in fact based upon professional expertise, by allowing par-

-

)

"ticipation of other professnons or the public in standard setting that is -

not ¢Based soley upon such expertise, 138 or by providing appropriate due
prbcess guarantees for parties adversely affected by the enforcement of
professional standards.’*® The interest of the courts extends no further
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: Rayack, Profcssumal Power. » ' o
. For definition of terms, sge p. ii. : CoL -,
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US Department of Health/Ed/ucatlon and Welfare, Repojr on Ltcensure nd Related

Heallh Personnel Credennalmg (Washington, D.C.: U.S. Government Pl ting Office,

1971),p. 1« )

“Public policy is the cornerstone— the foundation—of all Constitutions, statutes and
juditial decisions; and its latitude and longitude, its height and its depth, greater than
any or all of them.” Pittsburgh, Cincinnati, Chicago, and St. Lozus Railway Co. v.
Kigney, 95 Ohio St. 64, 68, 115 N.E. 505, 506 (1916). As the legnslatog)nd the judge
formulate public policy, “the choice of methods, the appraisement of values, must in
the end be guided by like considerations for the one as for the other. Each is indced '
legislating within the limits of his competence.” Benjamin Cardozo, The Nature of lhc
Judicial Process (New Haven, Conn.: Yale Umversnty Press,’1921), p. 1 14. :

Comment, “The American Medical Assocnatlon Power, Purpose, and- Politics in Organ-
ized Medicine,” Yale Law Journal 63 (1954) 1,018. See, generally, Elton Rayack Pro-

fesswnal Power and Aruerican Medicine: The Economics of lhe American Mudical Asso-

ciation (Cleveland: World Publishing Co., 1967). -

See Maryland Y. Pennell, John R. Proffitt, and Thomas D. Hatch, Accrcdttanon and
Certification in Relation t6-Allied Health Manpower (Washmgton DC U S. Govcm
. ment Printing Ofﬁce 1971) pp- 1-2,5-6.

See Health Policy Advisory Center, The American I{calth Empire: Power, Profits, and
Politics{New York: Random House, 1970), pp. 29- 39, .
.

. See C. Wesley Eisele, ed., The Medical Staff in the Modern Haspual (New York:

~ McGraw-Hill, 1967).

. Maricopa Coumy Medical Souery v. Blende, 104 Ariz. 12,448 P. 2d 68 (1968); Falcone

v. Middlesex County Medical Society, 34 N.J. 582 170 A.2d 791 (1961).

¢

. Rayack, Professional Powcr pP- 211-13; Comment, “Amencan Medical Association,”
pp. 952-53. . 4 y

. Pennell, Proffitt, and Hatch, Accreditation and Ccmfcauon p-7.

. For definition of term, see p. ii.

. Penncll, Proffitt, and Hatch, Accreditation and Ccmfcauon p 9.

.ibid., p. 7. * . ’

. See HEW, Report on Licensure, pp. 14, 18. For dcﬁmtlon of term, see p. ii.

.

' 16. HEW Report on Licensure, pp. 4647, 57-58.

. Berryhill v. Gibson, 40US. LW 2148 (M. D. Ala. 1971).

18. Penncl, Proffitt, and Hatc.h Accreditation and Certification, p. 1; Comment, “American

Mecdical. Association,” p. 970. This practice was uphcld by the courts as long ago as
1922; Jones v. State Board of Medical Registration, 111 Kan, 813, 208 Pac 639(1922)
But see Duson v. Poage, 318 S. W, 2d 89 (Tex 1958).

: /

¢

.

o




’

G e TR TR

sy
sy

5

’
S’

SRR S

. T e R T P RSO SR 3
R o T i e A AR T SERTSRERT

-

'"‘\ . . ; - )3

~ Lo %
. . : AN
\

4 -

19. See for‘example, Carnegie Commission on Higher Education, Htgher Education and the

Natior's Health (New York: McGraw-Hill, 1970).

20 In some cases, there may be an easy,-although temporary answer to this question. If the

aggrieved party has not exhausted all internal remedies that the association makes dvail-
able to him (assuming resort to such remedies would not be futile and could provide
‘proper redress), the court will not become involved. Sze, generally, *“Judicial Control of

Actions of Private Associations,” Harvard ‘.aw Review 76 (1963): 1069-80. This,

“exhaustion of remedies™ ddctrine has generaily been applied only to association mem+"
bers, though there dre good reasons for applying it ta nonmembefs as wgll Comment
“Ex)iaustion of Remedies in. Private, Voluntary Asseciations,” Yale Law* Jourral 65
(1956): 386-87. Applicatidn of the doctrine is a consxderatlon prehmmary and' 5ub
sidiary to those discussed i in this paper.

21. See especially Falcbite v. Mlddlesex County Medical Society, "62N.J. Super. 184, 162 A.

2d 324 (1960), aff’d, 3¢ N.J. 582,170 A. 2d 791 (1961)

22. Sce Abraham Edel, “Commentary: Shared Commitment and the Legal'Prihciple “inl.

Roland Pennock and John W. "hapman eds., Voluntarv Assouanons (New York:

Z:erton Press, 1969), pp. 31-34.
23,

chariah Chafee, “The Internal Affairs of Assocmhons Not for Profit,” * Harvard l.bw
. Review 43 (1930): 1,027. .

74 John ‘W, Chapman, “Voluntary Assomatlon and the Political Theory of Plurahsm, in

Pennock and Chapman, Voluntary Associations, pp. 89-93.

25. Eliot Freidson, Profession of Medicine: A Study of the Sociology of Apphed Knowledge .

(New York: Dodd, Mead, & Co., 1970), p. 44. For a discussion of the ill effects of
medical laissez faire, sce Rosemary- Stevens, Amierican Mediciné and the Publlc Interest
{New Haven, Conn.: Yale Umversny Press, 1971).

26. William J. Goode.“Em.roa«.hmcnt Charlatanism, and the Emerging Professxoq Psychol-

ogy Medicine, Sociology,” American Suuulugual Repiew 25 (1960): 903.

. Eliot Freidson, Professional Dominance: The Social Structure of Medical Care (Mew
York Atherton Press, 197Q) p. 135.

\

» 28. St‘(’ discussion headcd “Expertise.” - , o

29. Curpus Juris Secundwn, Vol. 7, “Asso«.mtlons section 1 (1937); Anierican Jutis-

prudence 2d, Vol. 6, ““Associations and Clubs™ sections 1-3 (1963).

30. Se¢ generall w and Chapmaﬁ Voluntary Associations, pp. viii-ix. As ta acciedit-

ing agencies; William A. Kuplin and J. Philip Hunter, “The Legal Status of the
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" and London: Harper .and Row, 1966). Sve also Harris, “Voluntary Association as a

Rational Ideal,in Pennock and Chdpmdn Voluntary Associations, pp. 50-53, 59.
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44. Ibid, p/28 f

I

45. See alsf Carnegiec Commission, Higher Education, pp. 34, 4546. . . |

[, 46. The pqint has been well made with specific reference to hospitals: “It is conceivable that
‘ business and engineering could eventually take over and provide-the two ingredients that K ‘
. - aresq often alleged to be missing: an incéntive to managerial efficiency, and a systems
apprdgach to the organization of services.”” Anne R. Somers, Hospital Regulation: The _ ,
+ " Dilespuma. of Public Policy (Princeton, N.J.: Industrial Relations Section, Princeton Uni- .

956); p. 144; see, generally pp- 14344:

e Gilby, Hidden Hierarchies, pp. 55-60. N . e .

reidson, Profession of Medicine, p. 344 noteS ' ‘ - - ‘
alcone v. Middlese. County Medical Society, 170 A. 2d at 799. ' -

uoted in Ellis v.-City of Grand Rapid's, 257 F. Supp. 564,572 (W D. Mich. 1966). As ' -
the court in this case remarked, *“This hlg€1 priority has prevailed in both public and . . -
private values throughout the history of this country. ... The health of free peeple is )
forever present in the minds of free men.” ' : ' -
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. RS ‘ v
- 55, Pmskerv Paczf ic Coast Society of 0r1hod0mlstsl75 Cal. Rptr. 712,717- ]9(1969) Sec - ‘
Zacuariah Chafee, “Internal Affairs,” p, 993. t _ :
56. Marjorie Webster Junior College v. Middle States Assouamm 302 F. Supp' 459, 47l T
- (D.D.C. 1969). See also Carnegie Commission, Higher Education, p. 2: *Higher educa- e ,
tion, as it trains the mqst skilled health personnel, has a great responS|b|hty for the o . .
" \welfare of the nation.’ . o oo .
57. Sec generally, Kaplin and Hunter, *“Legal Stitus,” pp. 117-18 125 -28. o, . ¢
58. Marjorie Webster Junior College v. Middle States Association, 302 F.Supp. 459 (D.D. C ’ ‘ _ S
1969), rvsd. 432 F. 2d 650 (D.C. Cir. 1970). See William A. Kaplin, “The Marjoric ' -
Webster Decisions on Accredltduon,” ducational Record 52 (summer 1971), pp.
o 219-24.
59. The rationale has been that a member gains certain membership righs, particularly the )
rights embodied in the associational “contract,” that he is entitled to protect. See: L.
discussion headed *“‘Cdntract Theory.” The nonmember, has the benefit of none of those
rights. | '
60 Marjorie Webster Jumor Collegd v. Middle States Assoclatwn 432 F.2d at 656 note 29.
" Accord, Blende v. Maricopa County Medical Society, 393 P. 2d at 928 note 1. As to~ ‘ .
accrediting decisions, see Kaplin and Hunter, “Legal Status,” p. 130. R o
6. Falcone v. Middlesex County Medical Society, 170A. 2d at 799 IR '
62. Marjorie Webster Junior College v. Middle States ASSUL‘lall()n 432 F 2d at 655. . ’
63. Ibid.; "Falcone v. Middlesex County Medlcal Society, 170 A. 2d at 796 97; Mar;onc T
- Webster Junior College v. Middle States Assocmzwn 302 F. Supp. at 469.
64 Marjorie Webster Junior College v, Mlddle States Association, 432 F. 2d at 655 Pinskdr
v. Pacific Coast Society of Orthodontists, 75 €al. Rptr. at 717-19; Davis v. Morristown
Memorial Hospital, 106 N. 1. Super. 33,254 A.2d 125, l28 29 {1969).
65. Whethér society is in fact harmed depends of course, on the justnﬁcatlon for the
association’s action. If the association is applying its speual expertise in order to protect -
the public from professional incompetence, its decision may benefit rather than harm:
_ society. Thus the court’s consideration of the societal harm factor must be intertwined .
with its conS\deranm) of the expemse fnetor discussed in the section headed “Exper-
t]se . . . ]
6. See discussion headed “‘Autonomy.” ’ : ’
67: Marjorie Webster Junior College v. Middle States Assouauon 302 F. Supp at 469. ‘ . <
© 68. Chafee, “Internal Affairs,” pp. 1,021-23. : L - a
- 69. See, generally, Gilb, Hidde*; Hierarchies; Hurst, “Commentary, pp. 63-64. _ -t o v
70. As to the Amencan Medical Association, see Frendson Profession of Medlcmr' PP- o ."' ! T
27-33. : . . . L o
71. Falcone v. MlddYesex County Medlcal Society, 170A.2d at 799. o ) T S
72. Blende v. Maricopa County Medlcal Saciety, 96 Ariz. 240, 393 P. 2d 926 (1964) R R
. . . ’ . ) . i . i .i
’ N <« O : T - ’ ' . |
~ " 1 "’O 133 ) ' - . - ;- ' . !
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73,

74.

81. S

821/
83.
84.

85:

86.

87.

. Chafee, “Internal Affairs,”

. (‘hdfcc, “Internal Affairs,” p. 1,007/,.
. 5IN:J. 191, 238 A. 2d 665 {1968). -
. 1bid., pp. 669-70, quotmgm part Chafee, “Intérnal Affairs,”

. Recent cases suggest, however that recovery for defamation in such situations may

Pinsker v. Pacific Coast Society of Orthodontists, 75 Cal. Rptr. 712 (1969): see also
Higgins v. American Society of Clinical Pathologtsts, 51 N. J. 191, 238 A-2d 665
(1968) -

Greisman v. Newcomb Hospital, 40 N 1.389,192 A. 2d 817 (1963). ’ N

. Marjorie Webster. Junior College v. Middle States Association. As to accrediting, and
monopoly power, see William A. Kaplin, *Judicial Review of Accreditation: The Parsons
College Case,” Journal of Higher Education 40 (Qctober 1969): 54547. '

pp. 1,002-07; North Dakota v. North CemralAssuaanmx 99
F.2d 697,700 (7th Cir.1938). .

§

]

p.1,007.

require a showing that the association acted with malice when.it withdrew or refusc;i the

professional status. See,Rpsenbloom v. Metromedia, 403 U.S. 29 (1971); Credit Buireau
u}'Dalnm v. CBS News, 40 US.L.W. 2189 (N.D. Ga. 1971); but see Grove v. Dunn and
Bradstreet,'438 F.2d 433 (3d Cir. 1971).

See Note, “Arbitrary Exclusion from Multiple Listing: Common Law zmd Statutory
Remedies,” Cornell [.aw Quarterly 52 (1967) pp. 570, 581 -82. '

Ibid., pp. 582-83.

See James v. Marinship Corporation, 25 Cal 2d 721,155 P 2d 329 ()944)
Falcone v, Middlesex County Medical Society, 170 A. 2d at 799.

75 Cal. Rptr. at 718-19, .

Marjorie Webster .Iumor College v. Middle States Association, 302 F. Supp at 470. Thc
court of appeals’ reversal was not based upon any dnsagrchent with this statement by
the district court. :

,

Shared Respons:b:luv in Accreditation (Annual Report of the Executive Director,
National Commission on Accrediting, 1971). See, generally, as to accreditation’s publu.
trust responsibilities, William K. Selden, “A New Translation of an Old Testament,”

Educational Record 49 (winter 1968): 113-14. For similar views of the medical profes-
sion’s public trust rcsponsnblhtles see Walter S. Wiggins, “*Generic Problems in Graduate

. Medital Education,” in C. Wesley Eisele, ed., The Meaical Staff in thc Moden Hospital,

88.
89.

(New York: McGraw-Hill, 1967), pp. 353-54.

Sce Note, “Arbitrary Exclusion,” pp. 574-81. %
American Medical Association v. United States, 317 U. S. 519 (19343); Group Health
Cooperative of Puget Sound v. King Ceunty Medical Society, 39 Wash. 2d 586,237 P.

2d 737 (1951); Cf. United States v. Oregon Medical Society, 343 U. S. 326 (1952);
Riggall v. Washington County Medical Society, 249 F. 2d 266 (8th Cir. 1957).

. Marjorie Webster Junior College v. Middle States Association, 432 F. 2d at 654-55. For a

broader view, more akin to that expressed by the district court in Marjorie Webster, see
Note, Harvard Law Review 84 (1971): 1,921. #
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91. Levin v. Joint Conimission on Accrcdztrtwn of Hospitals, 354 F. 2d 515 (D.C. Cir.
1965)

92. For an example of antitrust litigation bcm}ecn professions, sce American Sducly for

1 ’

Medical Technislogy v. American Soue!y of Clinical Palhologlsls Civ. No. 69 C 10"8‘
‘ (N.D. 11l. 1971) {currently on appeaf) 1 ' -

93. See, for example, Amalgamated Food I mployces Umun i logan Valley Plaza, 291 u.
" S. 308 (1968); Burton v. Wllmmgmn ParkméAullmmy 365 U.S. 715 (1961).

« v 94, See HEW, Report on L. uensure and this papcr s discussion of licensure.

9s. Hawkins v. Northe Carolina Dental Soucly. 355 F. 2d 718 (1966),; Bell v. Georgia
. Dental Assgciation, 231 F. Supp. 292 (1. Ga. 1964); Firestone v. First District Dental

Society, 299N.Y.S.2d 551 (1969). | ° )

96. Marjorie Webster Junior College v. Middle Sralcs Association, 302 F. Supp. at 478; see
also 302 F. Supp. at 470. The court of appcals did not overrulc this part of the district
couri’s gpinion. \ :

97. Kaplin and Hunter, *Legal Status,” pp. 1 l8 19. For possible application of the thcory
to local medical societies, see Note, “Jud;ually Compelled Admnssnon to Medical
Societies,” Harvard Iaw Rewcw 75 (l96") 1,188.

98. 355 F.2d at 722.23.

99. Sams v. Ohio Vallcv Gencral Hospital Assqualmn 413 F. "d 826 (4th Cir. 1969);
Simpkins v. Moses H. Cone Memorial Hospital, 323 F. 2d 959 (4lh Cir. l963)

lOO Gilb, Hidden Hierarchies, p. 156. L .

t

101. Lon L. Fuller, “Two Principles of Human Association,” in Pennock and Chapman.
Vulumary Associations, p. 14. See, generallygmote 32 and dccompanymg lexl

' 102. See discussion headed “bxperllsc . °.
1032See Blende v. Maricopa Coumy Medical Society, 393 P. 2d at 930; Marjorie Webster
Jumor College v. Middle States.Association, 432 F.2d at 656 note 28. -
104. ‘See Chafec “Internal- Affairs,”
_ of review but include a specific proviso that the association's rules “must noMeontra-
- vene...any principle of public policy.” Medual Society of Mobile County v. Wélker,

R 16 So 2d 321, 324 (Ala. 1944); accord, Bernstein v. Alameda - Contra Costa Medical

¢

Association, 139 Cal. App. 2d 241
direction of level three review.

105. See, generally, Chafee, “Internal Affairs,” p. l 020.
106. 23 F. Supp. 694, 699 (E.D. 1lL), aff'd, 99 F. 2d 697 (7th Cir. l938) .

R 107." See, forexample, Finsker v. Pacific Coast Soczely of Orthodontists, 75Cal. Rptr. at
* 720; Davidson v. Youngstown Hospital Assoc:atlon 19 Ohio App. 2d 246, 250 N.E.
[ .

, 293 P. 2d 862 (1956). This is a step in the

2d 892, 896 (1969). ‘
108.. See, for example, Pmsker v. Paaf ic qaavl Soczely of Orlhodonusrs 75 Cal Rptr.
at 720. : !
i f
7 .
. ! . -
. ‘ 1 .
N ’ * ‘ " !
‘ _ )35 2 1

pp. 1,018- 20 Sometimes a court will utilize Uais lcvcl
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- 109. See, generally,Chafce “lnterna' Afﬁill’S pp. 1,015-18.

llO See, for example, Parsonts College v. North Central- Assocmnon 271 F. Supp 65,71
" (N.D. I 1967).

111. See for example, In Re Rothman, 12 N.J‘.528,97 A.2d 621,631-32(1953).

112. See Wiggins, “Generic Problems,” p. 354: “There is a certain substance (o the profes-
" sion of medicine which calls upon the consgicnce of its: ‘members both collectively and
* individually to honor the common goad of the public: it serves. At th® core of .this
“substance and central {o medicine’s responsibility as a learned profession is the role of
stewardship of a body of knowledge essential to the public welfare. Qur value to
society is'measured ultimately by the extent to wlliéh we exercise our stewardship to

< the benefit of the society which has entrusted it to us.’ )

- 113.* Pennell, Proffitt, and Hatch, Accreditation and Cemfcatmn p-11.

114. See, generally, Harris, “Voluntary Association as a Rauondl Ideal,” in Pennock and
Chapman, Voluntary Associations, pp. 53-60. ’ '

115: Such a search for public pohcy woyld be in the finest t:admon of the law. As Justice
Oliver Wendel Holmes wrote long ago, law includes, as its major considerations, “the
felt necessities -of the time, the prevalent moral and political theories, institutions of
public policy, avowed or unconscious. ... Every important principle which is devel-

< oped by Imsatloq’ is in fact and- at boltom the result of more -or less definitely
understood views of public policy.” . T

116. See discussion headed *“Constitutional Theory.”

117. See Pinsker v. Pacific Coast Society of Orthodonnsts 75 Cal. Rptr. at 719-20;
Sussman v. Overlook Hospital Assocmnon 95 N. J. Super ‘418, 231 A. 2d 389, 393
(1967). .

1 l8 See Harris, “Voluntary Assoc lauon " pp. 54 56.

119. Arthur Selwyn Miller, *“The Constitution and the Voluntary Association,” in Pennock

and Chapman, Voluntary Associations, p. 252 (paraphrasing 1962 statement by Pres-
- ident John F. Kennedy); see also Grant McConnell, “The Public Values of the Private
Association,” in Pennock and Chapman, Voluhtary Associations, p. 159, '

. 120. Falcone. Middlese:x County Medical Society, 170 A. 2d at 799.

121. 40 N.J.389,192 A. 2d'817, 824 (1963).

122. Marjorie Webster Junior College v. Middle States Association, 432 F. 2d 650 655
(D.C.Cir. 1970).

123. 96 Ariz. 240, 393 P. 2d at 929-30. . |
124. 96 Ariz. 240,393 P.2d at 930. - B

125. See discussions headed *“Constitutional Theory,” “The Second Level . and “The Third A

Level.”
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126. See dnscuss:on headed “The -Third Level.”

127. As to- accreditatiop, sce, generally, Kaplin, “Judicial Review of Aurcdn.ntmn.‘ pp.
,549-53. As to hospital staff privileges, see, gcncrally, Arthur F. Southwick, “Legal’

128. Sussman v. Overlook Hospital Association, 231 A. 2d a1 393.
129. Virgin v. -American College uj Surgcous 42 Il App. 2d 352, 192 N.E.2d 414 (1963);

- PN
¢
L]

Aspects of Mcdu.al Staff Function,” in Eisele, Medical Staff, pp. 75-76. As to discip-

linary (leusnons see gcncmlly, Bracmer, “Disciplinary Progedures for Trade and Profes-
sional Associations,” BuSiness Lawyer 23 (1968); 959 et seq.

* - i 3

Reid v. Medical Society of Onc’lda Cuumy. 156 N.Y .S. 780([91 5), a]] d, 163 N.Y.S.
1129 (1916).

" 130. Berryhill v Gibsan; 40 US.L.W. ’2]48 (M D. Ala. 1971); Blenko v. Schmeltz, 362 Pa.

365,67 A.2d 99 (1949). .
. Pantons College v. North Central Association, 271 F. Supp.at 72. .’ Coe Yy

132. See Annotation, “Suspension of Expulsion From Professional Association and the

Remedies Therefor,”” 20 A.L.R. 2d 531, 54243 (1951).

133. Parsons Cnllegev North Central Association, 271 F. Supp.at 73. K
134. Pmsker V. Pauf ic Coast Society of Orthodontists, 75 Cal. Rptr. at 720; Davis v.

Morristown Memorial Hospital, 106 N. J. Super, 33, 254 A.2d 125,131 (1969).

135. State Iegnslaturcs have broad authority under the «¢te police powers, a vital part of

which is the power to regulate health and professional standards. Barsky v. Board of
Regents, 347 U.S. 442, 449-52 (1954). Congress would hav® pawer to act, the limits
of which are uncertain, under the spending clause by attaching conditions to the
expenditure of federal. funds—see Steward Machine Co v. Davis, 301 U. S. 548

.(1937)--or under the intorstate commerce Clause—-see Maryland v. Wirtz, 392 U.S. 183
(1968).

d 136} For analyses of influences in the legislative process that have-- inhibited suuh develop-

ments, see Gilb, Hidden Hicrarchies, pp. 196-223; Ronald L. Akers, “The Professional

Association and the Legal Regulation of Practice,” Law and Society Rerw w 2 (1968):
465-70.

137. See discussion headed “Factors Influencing Judiciul Intcrvcntion.“.
138. See djscussion tieaded “Expertises”

139. See discussion ficaded “The Special Problem of Due Process.”
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