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CHAPTER I

INTRCDUCTION

The law enforcement officer of tolay facecs the greatest challenge
to his profession in the history of our nation.

A rapidly rising crime
rate, widespread ¢ivil unrest, complex court decisions and a growing
permissiveness In our society present extraordinary prohlems which the
peace officer must be prepared fo handle.l He must be professionally
trained, fully equipped and thoroughly oriented to the increasing

denands made upon him to meet these social and legal c'hallengcs.

Hopeful signs that this problem is being s&arely faced arc shown
in recent efforts of the f":ngréss of the United States and the Texas

Tegislature to upgrade and improve the training of lav enforcement
officers.

The public, toc, has voiced ite demands for improved police
service through provision of better training and equipment and through
community effort in support of local officers. The Federal Omnibus

Crime Bill of 1968, the 1967 updating of the laws of arrest in Texas by

the 60th Texas legislature and the establishment of the Texas Commission

on law Enforcemeunt Standards and Education of 1967 aré¢ examples of
legislation recently prassed to achieve these goals.

Purvpose

It is the purposc of this study to provide a comprchensive manuul

Mupdbook Tor Texas law Enforcewent Officers (Austin, Texas: The
Texes Commission on law Enforcement Frocedures, 19638), p. i

1
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on the Texas laws of arrest for usc by state and locel law enforcement
officers. It is not intended to be a legal treatise, although pertinent
statutes and court decisions are revieved and suggestions made for

legislative change.

; Need for Research

One legal writer ‘-has stated, "There is perhaps no title of
criminal jurisprudence less known, and more important to be known, than
that relating to arrests."2

Hopefully, this study will serve to eliminate or mitigate the
following situations: |

1. The average lev enforcement officer is untrained in legal
research and thus finds it extremely difficult, or even impossible,
to locate and review the numerous statutes in Texas law relating to
the powers of arrest. Such powers may be variously found in the
Constitution of the State ol Texas, the Texas Penal Code, the Texas
Code of Criminal Procedure, the Revised Civil Statutes of the State
of Texas and in the ordinances of incorporatcd towns and cities.
Complete sets of these statutes arc seldom available to arresting
officers, particularly those who serve in smaller Jurisdictions.

2. Few police agenc'ies have the resources to conduct proper train-
ing in-this area on the officer's level,

3. Most agencies are totally lacking in in-depth or empirical
studics of court interpretation of the statutes covering arrest.
With the change in Jjudicial attitudes since the beginning of the
"eriminal lav revolution" of the 1960's, it is cssential that the
officer be familiar with major court decisions concerning the power
to arrest.

Methods and Procedures

A brief history of the lavs of arrest is presented, together with

2Clarence Alexander, The Iaw of Arrest (Buffalo, N.Y.: Dcmuis and
Company, Inc., 1949), Vol. 1, p. iii.

)
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a reviev of the constitutional limitations on the pover of the law
enforcement officer.

The term “"arrest" is defined on the basis of the statutes and the
pertinent decisions of both state and federal courts, and arrest is dis-
tinguished from other forms of restraint and from summons. All statutes
empovering arrest, except those of limited application (such as the
civil arrest authority of state comptroller's agents, game wardens and
] probation and parole officers), are set forth and analyzed in light of
court decisions.

The study fdcﬁses on the following primary areas of concern:

(1) definition, history and elements of arrest; (2) authority to make
arrests; (3) constitutiomal limitations on the power to arrest,
including the requirement of probable cause; (4) arrest with warrant;.
(5) arrest without varrant; (6) ancillary arrest authority. including
detention and summons; (7) use of force in making an arvesi; (8) imunity
from a‘rrest; (9) disposition procedures following arresi; and (10) prob-
lens relating to unlawful arrest.

Existing "model" legislation is presented, including the Uniform
Arrest Act and the Model State Statute on "Stop and Frisk". Reccinen-
dations are made for legislative changes,' some of which would incorporate

provisions of the model acts.




CHAPTER II
"ARREST" DEFINED

The word "arrest" is derived from the French word, “"arrerer",

vhich means "to stop, to detain, to hinder, or to obstruct". In the

" abstract, it means "a frustration of or impediment to the free movement

or locomotion of another". In the concrete, it means "a seizure or
taking possession of the person of another against his will; restraint,
hovever slight, on another's liberty to come or go or remain, as he
wills or wishes, whether that will or wish is known to the restrainer or
not; manifestation of governmenial authority, accompanied by apprarent
means of exercising it, ana a comnunicated purpose to exercise it, so
that réstraint compels one to yield involuntarily to such exercise".l

The classic definition of "arrest", as the word is used in eriminal
lav, is‘stated by Blackstone, the famous writer of the cormon law, as,
*. . . the apprchending or restraining of one's person, in order to be
forthcoming to answer an alleged or suspected crime."2

As one author concludes, "In any event, it is well established
that 'arrest', as used in criminal procedure, signifies that one so
taken or detained is therevoy subjected to the actual control and will of

the person making the arrest. The essence of the term is restriction of

;Alexandcr, op. cit., p. 353.

°Ex parte Sherwood, 29 Tex. Crim. App. 33%; 15 S.W. 812 (18w).
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the person; restraint of the person."3

Statutory Definition of "Arrest"

In the state of Texas the term "arrest" is defined by statute as

"follows:

A person is arrested when he has been actually placed under
restraint or taken into custody by an officer or other person execu-
ting a warrant of ﬁrrest, or by an officer or other person arresting
without a warrant.

The terms "restraint" and "custody" are not statutorily defined
in the Texas Code of Criminal Procedure. The term "restraint" seems to
have a universal meaning among legal euthorities to the extent that it
is a "restriction, however slight, on another's liberty to come or go or

renain as he wills".? The term "custody” seems to have a like universal

heaning.as “the detention of one after his seizure or arrest".6

Judicinsl Definition of "Arrest"

The Texas Court of Criminal Appeals has defined "arrestﬁ in a
criminal case as "the apprehending or detaining of the person in order to
be forthecoming to answer an alleged or suspected crime”.7T In criminal
cases, the purpose of the arrest is to assure ﬁhe answer of the appre-

hended person to a charge of the commission of some crime. A lawful

3Edward C. Fisher, laws of Arrest (Evanston, Illinois: North-
western University Traffic Institute, 1967), p. 7.

Yarticle 15.22, C.C.P. 5Ibid.
6Alexander, op. cit., p. 354, TEx parte Sherwood, supra.
15




6
arrest, with "or without e warrant, falls within the statutory definition
of the term “accusation" and means "a charge made in a lawful manner

against any person that he has been guilty of some offense that subjects
| him to prosecution in the name of the State".8

The_United States Supreme Court has stated:

An arxrest is the initial stage of a criminal prosecution. It is
intended to vindicate society's interest in having its laws obeyed,
and it ig inevitably accompanied by future interference with the
individual's freedom of movement, whether or not trial or coaviction
ultimately follow.9

The Texas Court of Criminal Appeals has used two Jjudicial tests to

determine the status of a person under arrest. The first is whether the
perscn arrested is "free to go”. If.he is free to go where he chooses,
or believes himself to be s0, and is in no way restrained, then the
person is not under arrest .10 Hovever, if he is not free to go and his
liberty is restrained even in the slightest, he is under arrest.ll By
merely talking to & person the lav enforcement officer does not auto-
maticaily place that person under arrest. '.l‘hei'e must be a restraint of
freedon or an element of custody or control before the arrest is

12

complete.

The second test of the status of an arrest is the "state of mind"

Opexas Jurisprudence, 2d Edition (San Francisco: Bancroft-Whitney
Company, 1959), Vol. 6, "Arrest", p. 138.

9Terry v. Onio, 392 U.S. 1; 88 5. Ct. 1868 (1968).

1Rolan v. State, 338 S.W. 24 457 (1969),

1lNolen v. State, 9 Tex. Cr. App. 425 (1881).

12p3nnon v. State, 406 S.W. 24 908; Cert. Den. 87 S. Ct. 38 (1966).

6
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". . . whether the accused is or is

of the accused. The Court theorizes,

not under arrest is to be determined from the sufficiency of the facts to

reasonab}y create the impression on his mind that he is under arrest."'3

‘Wﬁere sufficient facts do exist to make such an impression on the mind of

an accused, he will be deemed under arrest.lu
The United States Supreme Court has held that whegever a police

officer nccosts an individual and restrains his freedom to walk away, the

officer has "seized"”, or arrested, the individual,l? Further, in its

"most recent decision on the subject, the Court held that an individual

16

is under arrest any time his freedom of action is depriﬁed in‘ény way.

History of Arrests

The history of the power tP.ar?est is buried in the antiquity of
the common law.l7 Long before the advent of public officers such as the
sheriff, the conservator of the peace, the constable and finglly the
policeman, there was a dyty imposed on the ruling lords of the realm and
on the citizen to maintain public peace and safety and to apprehend all
violators thercof. A public service was demanded of all citizens by

custom and by various parliamentary acts.

13Gilbreath v. State, 412 S.W. 2a 99 (1967).

Msuamers v. State, 182 S.W. 2d 720 (1945).

15Perry v. Ohio, supra.

orozco v. Texas, 39% U.S. 3245 89 S. Ct. 1095 (1969), citing
Miranda v. Arizona, 380 U.S. 436; 86 S. Ct. 1602 (1966).

17 6 ¢.J.8., "Arrests", Sec. 2, p. 569.

18Fisher, op. cit.,p. 359.




When violation of the common law occurred, an alarm was given

known as the "hue and cry". This alarm went out by horn and voice in the

earliest times, and each citizen vas bound by duty to respond in order to

apprehend the violator. Early systems of arrest paid bounties and
rewards to private citizens for the apprehension of felons, and, since
most crimes apgainst the common law were deemed felonies, the system
apparently worked for centuries. However, with the passage of time,
parliamentary law developed the lav enforcement officer, and the author-
ity to arrest passed from the private citizen.-

The early common law authority to arrest was brought to this
country virtually intact,'authorizing arrest for felénies, breaches of

the pesce and theft. This common lav influence can be seen in early

‘codes of criminal procedure ané even in those in effect today. Chapter

14 of the 1965 Texas Code of Criminal Procedure virtually summarizes the
common law arrest powers into Texas statutes by authc. izing arrest
withouf varrant for felonies and breaches of the peace and arrest of

Tleeing felons and includes an admonishment to take the arrested person

before o magistrate.

Elements of An Arrest

In order to constitute an arrest, it is essential that custody and
control be assumed over the person in gquestion, either by force or by his

consent and subnission. The officer's statement to the accused that he

is under arrest is insufficient to complete the arrest .19

1976 xas Jurisprudence, op. cit., p. 139.
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The complete arrest involves four distinét elements: (1)‘purpose
or intention to effect an arrest, (2) under actual or assumed authority,
(3) accomplished by an actual or constructive seizure or restraint by

"the arresting person of the one to be arrested, (4) with the under-
standing by the arrested person that he is being arrested.20

When making an arrest in Texas, it is unnecessary for the officer
to make any formal statement to the accuscd or to use any particular
words or to touch the accused's person. The arrest is complete&if the

'accused submits to the command of the officer a.:, considers himseclf
under arrest.2l The fact of the arrest can be shown or.proven by the

facts and circumstances in each case.22 Words alone, without custody or

control over the arrested person, do not constitute an arrest, regardless

of the intention of the arresting officer.

The Texas Code of Criminal Frocedure provides, ". . . an arrest
may be made on any day or at any time of the day or night."23 Time and
date are not, therefore, essential elements of an arrest in Texas,

although they are in some other jurisdictions.

Forms of Restraint Differing from Arrest

Keeping in mind the essential elements of an arrest, it is
nzcessary to distinguish arrest from other situations involving inter-

ference with personal liberty by law enforcement officers in the course

20Fisher, op. cit., p. 180.

21Texas Jurisprudence, op. cit., p. 131. S

22Ibid. 23Article 15.23, C.C.P.

39
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of their duties.eu While each arrest involves a restraint of the person
of the accused, not every detention by an officer constitutes an
arrest.2? Other methods of restraint recdgnized under Texas law include

detention, "stop and frisk" and summons.

Deteution

While detention is not defined in the Texas sfatutes, it is
generally accepted as temporary restraint, not amounting to a full
arrest, by a law enforcement officer in the proper exercise of a stat-
utory duty. Detention ié specifically authorized in incidents of shop-
lifting,26 identification of witnesses2! and when stopping a motorist to
determine whether or not he possesses a valid driver's 1icense.28 It is
also authorized for protection of {he mentally 111.29 Statutes relating

to detention are discussed further in Chapter VI.

"Stop and Frisk"

.The United States Supreme Court has held that a law enforcement
officer may search a susﬁected criminal violator for weapons under cir-
cumsitunces indicating that the person may be armed, even though the
officer may lack probable cause to make an arrest.3o The Texas C&urt of

Criminal Appeals has recognized the principles of "stop and frisk”,

24pisher, op. cit., p. 55.  25Ibid.
26Article 1436e, P.C. 2TArticle 2.24, C.C.P.
28article 6687Tb, R.C.S. 29rticle 5547-27, R.C.S.

30Terry v. Ohio, supra.




1l
although no Texas statute exists on the subject.3l The problems of "stop

and frisk" are covered in Chapter XI.

Summons

In the state of Texas, the' summons is a notice to appear in court,
issued in lieu of a warrant of arrest. It 'imposes no immediate physical
restraint on the accused but is simply a command to appear in the future
to answer a criminal charge. In some states a summons n.., be issued by
a law enforcement officér, but in Texas it may come only from a magis-

trate or trial judge. The summons procedure is discussed in Chapter VI.

31cox v. State L2 S.W. 2a 696 (1969); and Carter v. State, 4h5
S.W. 2d 747 (1969).

il -




CHAPTER ﬁII

AUTHORITY TO MAKE ARRESTS
|
The authority to make arrests in rexas is strictly controlleq by

|

the State Constitution and the statutes. }While some early court

decisions recognized a common law power of ari‘est,1 it is nov well
established that unless the authority tc arrest falls squarely within a
statutory provision, the arrest is unlawful.2

The United States Supreme Court has likewise held that there must

be specific authority for an arrest, stating:

No right is held more sacred, or is more carefully guarded, by
the common law, than the right of every individual to the possession
and control of his own person, free from all restraint or interfer-
ence, unless by clear and unquestionable authority of law.3

The statutes of Texas generally authorize only peace officers to
make arrests, but limited arrest authority is also grénted to private
citizens and to specific officials such as agents of the State Comp-
troller, game wardens, probation and parole officers and the custodial
staff of the Texas Department of Corrections. While the terms "peace
officer" and "law enforcement officer" are commonly used interchangeably,

the Texas Code of Criminal Procedure specifically names those persons

who are "peace officers".

lpratt v. Brovn 8) Tex. 608; 16 S.W. 443 (1891).

2Heath v. Boyd 175 S.W. 24 21k (19k3),

3Tergx,v.lbhio, supra., citing Union Pacific R.R. Co. v. Bostgord,

gyt gtk =
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Article 2.12 (36), C.C.P. - Who are peace officers

The following are peace officers: The sheriff and his deputies,
constables and deputy constables, marshal or police officers of an
incorporated city, town or village, rangers and officers commissioned
by the Public Safety Commission and the Director of the Department

of Public Safety investigators of the district attorneys, criminal
district attorneys and county attorneys, each member of an arson
investigating unit of a city, county or the State, law enforcement
agents of the Texas Liquor Control Boara, and any private person
specifically appointed to execute criminal process.

Article 2.13 of the Texas Code of Criminal Procedure gives reace
_officers the following general duties in enforcing criminal laws and

making arrests: \
It is the duty of every peace officer to preserve the peace within
his jurisdiction. To effect this purpose, he shall use all lawful
means. He shall in every case vhere he is authorized by the pro-
visions of this Code interfere without warrant to prevent or
suppress crime. He shall execute all lawful process issued to him
by any magistrate or court. He shall give notice to some magis- -
trate of all offenses committed within his Jjurisdiction, where he
has good reason to believe there has been a violation of the penal
lav. He shall arrest offenders without warrant in every case where
he is authorized by law, in order that they may be taken before the
proper magistrate or court and tried.

Article 14,05 cf ‘the Codc further provides:

In ecach case enumerated where arrests may be lawfully made without
warrant, the officer or person making the arrest is Justified in
adopting all the measures which he might adopt in cases of arrest
with warrant. -

The Texas Court of Criminal Appeals has held that a federal law

enfeorcement official is not & peace officer within the meaning of the

Texas Code of Criminal Procedure. Any arrest made by such an official

for violation of a state law will be measured by the authority of a

private citizen to make an arrest in a similar case.h Furthermore, when

acting in an official caypacity, a federal officer is held accountable

MMcEathron v. State, 163 Tex. Cr. R. 619; 29k 8.M. 2d 822 (1953).

23
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for the usc of force under the same statutes governing Texas law enforce-

ment officers. >

Officers May Summon Aid -

¥hen a lav enforcement officer is resisted in the lawful execu-
tion of his duty, he may swmmon aid from the citizenry or from other
lav enforcement agencies. In such instances, those so summoned have the
same authority as the officer making the swamons. Authority to summon
aid is provided by the following statutes: |

Article 2.14 (38), C.C.P. - May summon aid

Whenever a peace officer meets with resistance in discharging any
duty imposed upon him by law, he shall summon 8 sufficient number of
citizens of his county to overcome the resistance; and all such
persons summoned are bound to obey.

Article 1216, P.C. - Persons aiding officer justified

Persons called in the aid of an officer, in the performance of a
duty, are Justified in the samic manner as the officer himselfl.

Article 999b. R.C.S.

Section 2. Any county or municipality shall have the power by reso-
lution or order of its governing body to make provision for, or to
authorize its major or chief administrative officer, chief of police
or marshal to make provision for its regularly employed law enforce-
ment officers to assist any other county or municipality when in the
opinion of the major, or other officer authorized to declare a state
of civil emergency in such other county or municipality, there exists
in such other county ox municipality a need for the services of
additional lav enforcement officers to protect the health, life and
property of such other county or municipality, its inhabitants, and
the visitors thereto, by reason of riot, unlawful assembly charac-
terized by the use of force or violence, or threat thereof by three
or more persons acting together, or without lawful authority, or
during time of natural disaster or man-made calamity.

PArticle 1213, P.C.

1
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Section 3. }'Thile any law enforcement officer regularly cmployed as
such in one county or municipality is in the service of another
county or municipality pursuant to this Act, he shall be a peace
officer of such other county or municipality and be under the command
of the law enforcement officer therein who is in charge of that
county or municipality, with all the powers of a regular law enforce-
ment officer in such other county or municipality, as fully as though
he vere within the county or municlpality where regularly employed,
and his qualifications, respectively, for office where regularly
employcd shall constitute his qualifications for office in such
other county or municipality, and no other oath, bond, or compensa-
tion need be made.

Jurisdiction to Arrest

8

The law enforcement officer may normally arrest without a warrant
only in his own Jjurisdiction or bailiWic¥:.6 However, he may lawfully
pursue offenders from his Jjurisdiction and make a lawful a.rrest,.7

Possession of a warrant of arrest empowers an officer to arrgst
outside his own Jurisdiction. Sheriffs and their deputies méy make
arrests out of their own counties with a warrunt,8 and a city police
officer may go anyh;here in the county in which his city is located in
order to make an arrest with a warrant.? Officers summoned to the aid
of other officers may likewise make arrests in the jurisdiction of the
officer making the summbns. Jtherwise, however, the authority of a
peace officer outside his own Jurisdiction is only that of any private

c itizen.lo

6Buse v. State, 435 8.W. 2a 530 (1968).

TFrance v. State, 167 Tex. Cr. R. 32; 318 s.M. 24 72 (1958). i

8l10yd v. State, 143 Tex. Cr. R. 516; 169 S.M. 2a 872 (1942).

INewburn v, Durham, 88 Tex. 288 (1890); and Article 999, R.C.S.; 2
and Article L5.04, C.C.P. 3

Q 10puse v. State, ‘supra.

RIC 25
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Arrest By a Private ,Citizen

A private citizen has no generel or common law authority to #sake
& "citizen’s arrest" in the state of Texas, and, unles; specifically
authorized by statuﬁe , such an arrest is unlawful.l The right of the
private citizen to arrest is generally limited by statute to the follow-
ing situations: when he is specifically app;inted to execute criminal
proccss;le vhen a felony or breach of the peace is committed in his
’presence ;13 when he acts to prevent the consequences of theftl'* or shop-
li;{“t:ine;_;l5 when he is called to aid or assist é peace officer in the
execution of his lawful duty;l6 vhen he acts to retake an escaped con-
.victl7 or a fugitive from anothex etate;ls when he acts to prevent an
offense against his person;.19 and when he acts to prevent any illegal"
attempt by force to take or to injure property in his lawful posses-
sion,zo When the private citizen does make such an arrest, the
statutes charge him to deliver e person so arrested to a peace officer

or magistrate without unreasonable delay.al-

Specific Authority to Certain Officials

As previously mentioned, certain public officials have specific

jeath v, Boyd, supra. 12prtic1e 2.12, C.C.P.

Lprticle 14,01, C.C.P. preic1e 18.22, C.C.P.
L5article 14.36e, C.C.P.  16Article 2.14, C.C.P.
LTarticle 15.27,C.C.P. 8Article 51.13, Section 14, C.C.P.

19rticle 5.02, C.C.P. 20Article 5.03, C.C.P.

2}grticle 14,06, C.C.P.

20
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arrest authority granted by statute. These officials are not included in
this study due to their comparatively small scope of authority and
enforcement activity. However, peace officers should always keep in mind
that these officials do have arrest authority and can be of great assis-

tance in the areas of their responsibilities.




CHAPTER 1V

CONSTITUTIONAL LIMITATION

ON Thf POWER TO ARREST

The consti‘tutions of the United States and the State of Texas each
contain fundamental res’nrictidns against unreasonable or unlawful arrest,
search or seizure. These restrictions constitute basic individual rights
and freedoms under our system of government and establish the framework
within which Congress and the State legislature may pass statutes.

The Fourth Amendment to the Ur;ited States Constitution provides:

The right of the people to be secure in their persons, houses,
rapers, and effects, against unreasonadble searches and seizures,
shall not be violated, and no warrants shall issue, but upon probadble
cause, supported by ocath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.

Article 1, Section 9, of the Constitution of the State of Texas

-

contains a similar restriction on the power to arrest: 4

The people shall be secure in their persons, houses, papexs, and
possessions, from all unreasonable seizures and seaxches, and no
wvarrant to search any place, or to seize any person or thing, shall
issue without describing them as near as may be nor without probable
cause, supported by oath or affirmation.

While most state constitutions contain similar restrictions, the
United States Supreme Court has held that the constitutional protections
of the Fourth Amendment apply to persons prosecuted in state courts for -

state violetions by virtue of the "due process” clause of the Fourteenth

e A e, L e

Amendment,} vhich states:
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er v. California, 374 U.S. 23; 83 S. Ct. 1623 (1963), citing

Mapp v. Ohio, 367 U.S. 643; 81 8. Ct. 1081 (1961). .
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Section 1 . . . No state shall make or enforce any law which shall
abridge the privileges or irmunities of citizens of the United States;

nor shall any state deprive any person of life, liberty, or property,

without dve process of law; nor deny to any person within its Juris-
diction the equal protection of the laws.

The Supreme Court has long held the Fourth Amendment's protection

to be the very essence of constitutional liberty and individual i‘reedom.2

However, the Court has expressly noted, ". . . what the Constitution

forbids is not all scarches and seizures, but unreasonable searches and

seizures.”"3 The arrest of an individial is universally deemed a

"geizure" of his person.l*

The Court has further stated, . . . there is no formula for the

detemmination of reasonableness. Each case is to be decided on its own

facts and circunstances."? The term "unreasonable" is not precisely
defined, either by the Constitusion or by the various court decisions,

but, in general, any arrest which is unlawful or unauthorized by law is
unreasonable.,

Although an arrest may be otherwise lawful, the seizure may

become unreasonable if the conduct of the officer is improper. This

wvould be true in the case of unwarranted abuse of a prisoner, deliberate

denial of his constitutional rights or threats and intimidation toward
the prisoner.6

2Goulded v. United States, 255 U.S. 293; h1 8. ct. 261 (1921).

3E1kins v. United States, 364 U.S. 206; 80 S. Ct. 1437 (1960).
l“I‘erry v. Ohio, supra.

5:R_abino'.-litz v. United States, 339 U.S. 56; 70 S. Ct. 430 (1950).

6ierden v. Hayden, 387 U.S. 294; 87 S. Ct. 1642 (1967).
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i In state court prosecutions, the legality of an arrest is deter-
nmined by the state law as measured against the Constitutional guarantees
of the Fourth Amendment.l It is, therefore, essential and imperative

that the state or local law enforcement officer be thoroughly acquainted

vith the laws of his own state regarding arrests.

Probable Cause

The constitutions of the United States and the State of Texas both
require probable cause for an arrest. Although neither defines the temm,

the United States Supreme Court has held:

Probable cause exists if the facts and circumstances known to the :

officer waérant a prudent man in be lieving that the offense has been
comnitted,

The Texas Supreme Court has also set its definition of probable

cause:

« « « & reasonable grouncd of suspicion supported by circumstances
sufficiently strong in themselves to warrant a cautious man in the

belief that the person accused is guilty of the offense with which
he is charged.9

While the wording of the definitions aiffers slightly, the essence :
is the same. Both definitions have been consistently adhered to by the ;
courts.

These definitions contain no precise yardstick for measurement of

facts. Facts which might constitute probable cause in one case could be

el S

Tker v. Californié., supra .

8Brinegar v. United States, 338 U.5. 160; 69 S. ct. 289 (1949).

JOEA SR CIIR I

anda v. Obert, 45 Tex. 539 (1876).
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insufficient in another type of violation.lo

The requirement of probable cause does not mean, however, than an
. officer must have evidence to establish beyond a reasonable doubt the
guilt of an accused.ll Probable cause is based on facts and circum-

stances which would be measured by the standards of a reasonable,

cautious and prudent oi‘:['icer.12 As the United States Supreme Court has
stated:

In dealing with probable cause . . . a5 the name implies, we deal
with probabilities. These are not technical; they are factual and

practical considerations of everyday life on which reasonable and
prudent men, not legal technicians, act.l3

Mere suspicions or rumors do nt;t c_:onstitute probable cause. They
must be supported by f'ac‘l;s.lh

It is generally accepted that the requirement of probable cause
applies with equal stringency in ceses of arrest with warrant and those
of arrest without warrant.ls Tne facts which constitute probable cause
may be based upon'tﬁe statements (')f a victim of the crime, witnesses to

the crime, upon scientific or factual investigation or upon information

received from other lav enforcemcnt agencies. Determination of probable

cause must be made upon' facts known to the officer at the time of the

loBrinegar v. United States, supra.

lyenry v. United States, 361 U.S. 98; 80 S. Ct. 168 (1960).

]
12pe11 v. United States, 254 F 24 82 (1958). f‘

l3Brinegar v. United States, supra.

1Mjong Sun v. United States, 371 U.S. b71; 83 S. Ct. 407 (1963);
and Crawford v. State, 1k8 Tex. Cr. R. 563; 189 S.W. 24 871 (1945).

15Beck v. Ohio, 379 U.S. 89; 85 8. Ct. 223 (1964).

a1
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arrest and not upon evidence found as a result of the arrest.16
Informants

Statements given by informants often provide the basis for
probable cause.1! The informant must be reliable and credible » and his
information must be based on fact, even though it may be hearsza.y.]'8 The
informant may be the victim of a crime, a witness to a ecrine or a person
vhose identity the law enforcement officer may protect. The identity of
an informant need not be revealed to the accused unless the informant
vas a witness to or a participant in the crime for wt;ich the accused is
charged.19 The rule permitting an informant's identity to remain confi-
dential is well established in the laws of evidence,20

An officer should always attempt to corroborate an informant's

allegations with his own personal investigation whenever possible., If
time permits, the information should be verified by surveillance, by the
interv;;ewing of witnesses, by scientific means" or through the use of
police records. This extra effort will further strengthen the require-

ment of probable cause.

16Carro1l v. United States, 267 U.S. 132; 69 S, Ct. 208 (1925).

17Druper v. United States, 358 U.S. 307; 79 S. Ct. 329 (1959).

181pid.

19cCray v. Illinois, 3686 U.S. 300; 87 §. Ct. 1056 (1967).

20cCray v. Illinois, supra.; and Bosley v. State, 41k S.W. 24 468
(1967) fer the Texas rule.

LD ]
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CHAPTER V
ARREST WITH WARRANT

It is a fundamental principle of law that an officer making an
arrest must, whenever practicable, obtain advance judicial approval‘for
his action through the arrest warrant procedure.l This procedure inter-
poses between the citizen and the police the deliberate, impartial
Judgment of a Judicial officer and assesses the weight and credibility of
the information which the complaining officer submits as probable cause.2

The Texas statutes provide ample authority and clear guidelines
for the warrant procedure. Simply stated, each warrant of arrest must be
issued upon a ;.'ritten complaint, based upon probable cause, made under
oath, charging the accused with a violation of the law.3 A wvarrant of
arrest will 'issue for violation of any penal offense in the state of

Texas.
Complaint

A complaint is an affidavit in writing, sworn to before an
official authorized by law, charging the commission of a criminal offense.

The Texas Code of Criminal Procedure defines a complaint as follows:

IKatz v. United States, 389 U.S. 347; 88 8. Ct. 507 (1967); and
Heath v. Boyd, supra., for the Texas rule.

QWOng Sun v. United States, supra.

3Fourth Amendment, U.S. Constitution; and Article 1, Section 9,
Constitution of the State of Texss.
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Article 15.04 (221), C.C.P. - Complaint

The a:"fidavit made before the magistrate or district or county attor-

ney is called a "complaint" if it charges the commission of an
offense,

In addition to the officials named in this statute to receive a

complaint. the Texas Court of Criminal Appeals has held that the com-

plaint may be signed and sworn to before a city attorney in corporation

court casesl‘ or before a notary public.5

The printed form of the complaint varies, but the Texas Code of

Criminal Procedure sets forth the following requisites:

Article 15.05 (222), C.C.P. - Requisites of complaint

The complaint shall be sufficient, without regard to form, if it
have these substantisl requisites:

1. It must state the name of the accused, if known, and if not
known, must give some reasorably definite description of him.

2. It must show that the accused has committed some offense against
the laws of the State, either directly or that the affiant has good

reason to believe, and does believe, that the accused has committed
such offense.

3. It must state the time and place of the commission of the offense,
as definitely as can he done by the affiant.

4. It must be signed by the affiant by writing his name or affixing
his mark. ’

In addition to these statutory requisites of the complaint, the

United States Supreme Court, in the case of Parnes v. Texas, held that

wvhere evidentiary matter is seized as a result of an arrest with warrant,

said warrant must be based on a complaint which states the probable

Article §5.01, c.C.F.

b Johnson v. State, 47 Tex. Cr. R. 581; 85 s.W: 274 (1925); and

ZGreer v. s£ate, 437 S.W. 2a 27h (1969).
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cause for the arrest.6 This probable cause may be based on hearsay
inicrmmation or on personal knowledge of the affiant, or a combination of
both. Howcver, the probable cause must be stated on the face of the
complaint in a factual manner and not as a conclusion. The Court cited

as its authority the case of Giordenello v. United States, which analo-

gizes a warrant of arrest to a secarch warrant in those cases where evi-

dentiary matter is seized.7 This case recognized that a warrant of

.arrest based on the return of a grand jury indictment does not require a

statement of probable cause, since the essence of the ix}dictment itself
is probable éause I‘pr trial of the accused.

However, the requirement of a statement of probable cause in the
complaint is an evidentiary rule and affects only the admissibility of
evidence seized incidental to the arrest made with a warrant. The lac‘:k
of a statement of probable cause in the complaint does not otherwise bar
prosecution or affect the authority of the warrant as long as probable
cause does in fact exist. When no evidence is seized or offered into
testimony, or where the compleint is filed as a pleading to the court to
comrence a criminal prosecution, no statement of probable cause is
required in the complzanint.8

Any credible person may sign a crir;xinal complaint, a credible

person being one who is legally competent to testify in a court of iaw.9

6parnes v. Texas, 380 U.S. 253; 85 S. Ct. 942 (1965).

Tgiordenello v. United States, 357 U.S. 480; 78 S. t. 1245 (1958),

8aguirre v. State, 416 S.W. 24 ko6 (1967).

IArticle 38.06, C.C.P.
GO




In most criminal cases, the complaint is signed by a law enforcement
officer.

The affiant need not be a witness to the offense described in the
complaint but may base his allegations on the fact that he has "good

reason to believe and does believe™ the facts contained therein.lo . For
example, the Texas Court of Criminal Appeals has held that a police ser-
geant may properly cign a complaint based on information received from

onec of his subordinates, even though the sergeant did not personally
witness the orfense.ll

Warrants of Arrest

A varrant of arrest is & written order issued by a magistrate or
other legally authorized official, made in the name of the State, and
directcd to a peace of'ficer or sume other person specially designated,

commanding him to arrest and bring before the court the person named in

the wa.rrza.n‘c..:l2 The Texas statutes recognize four types of arrest

warrant--the magistrate's warrant, the capias, the governor's warrant

and the bench warrant.

Magistrate's warrant

The magistrate's warrant of arrest is described as follows:

Article 15,01 (218), C.C.P. - Warrant of arrest

A varrant of arrest is a written order from a magistrate, directed to

A0griffin v, State, 137 Tex. Cr. R. 231; 128 S.W. 2d 1197 (1938).

3

p

11Richards v. State, 165 Tex. Cr. R. 176; 305 S.W. 2d 375 (1957). ;

12pisher, op. cit., p. 10, 3
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a peace officer or some other person specially named, commanding him

to take the body of the person accused of an offense, to be dealt
with according to law.

The State of Texas declares the following officials to be magis-

trates and outlines their duties:

Article 2.09 (33), C.C.P. - Who are magistrates

Each of the following officers is a magistrate within the meaning of
this Code: The Judges of the Supreme Court, the judges of the Court
of Criminal Appeals, the Jjudges of the District Court. the county

Judges, the Jjudges of the county courts at law, Judges of the county |

criminal courts, the Justices of the peace, the mayors and recorders
and the judges of the city courts of incorporated cities or towns.

Article 2.120 (34). C.C.P. - Duty of magistrates

It is the duty of every magistrate to preserve the peace within his
Jurisdiction by the use of all lawful means; to issue all process
intended to aid in preventing and suppressing crime; to cause the
arrest of offenders by the use of lawful reans in order that they may
be brought to punishment.

This warrant, like the complaint, varies in form with the differ-

printers, dbut it must contein the following statutory requisites:

Article 15.02 (219), C.C.?. - Requisites of warrant

It issues in the name of "The S%ate of Texas", and shall be suffi-
cient, without regard to form, it it has these substantial
requisites:

1. It must specify the name of the person whose arrest is oxrdered,
if it be known; if unknown, then some reasonably definite descrip-
tion must be given of him,

2. It must state that the person is accused of some offense apainst
the laws of the State, naming the offense.

3. It must be signed by the magistrate and his office be named in
the body of the warrant, or in connection with his signature.

Capias

The capias is & writ issued from the court which has trial juris-

diction in & criminal charge, ordering the arrest of the person named in

X rg
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the charge. The capias is issued after the filing of a formal criminal
charge in the trial court as a process of the court to obtain jurisdic-
tion over the person of the accused.13 The Texas Code of Criminal
Procedure defines the capias and its requisites as follovs:

Article 23.01 (441), C.C.P. - Definition of a "capias"

A "capias" is a writ issued by the court or clerk and directed "To
any peace officer of the State of Texas", commanding him to arrest
a person accusced of an offense and bring him before that court
immediately, or on a day or at a term stated in the writ.

Article 23.02 (4h2), C.C.P. - Its requisites

A capias shall be held sufficient if it has the foliowing requisites:
1. That it run in the name of "The State of Texas";

2. That it name the perscn whose _rrest is ordered, or if unknown,
describe him;

3. That it speccify the offense of which the defendant is Gocused,
and it appear thereby that he is accused of some offense against the
penal lavs of the State;

4, That it name the court to which and the time when if; is return-
able; and

5. That it be dated and attested officially by the authority issuing
the same,

It should be noted that either a Judge or the clerk of the court
may sign a capias, but from o practical standpoint the authority of the
magistrate's varrant .and the capias are t?;e same under Texas law. The
law enforcement officer must think of ;the Judge as "wearing two hatx;", or
acting in a dval capacity. On the one hand he is indeed a magistrate,
vhile he is at the same time the trial Jjudge. The magistrate's warrant
is issued in the capacity of a magistrate, and the cap'ias is issued in

the capacity of the trial Judge.

13Fisher, op. cit., p. 11,
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Governor's warrant

The governor of the State of Texas is empovered by the Uniform
Criminal Extradition Act to issue a warraat of arrest to another state
or to the District of Columbia, upon proper application ot the state's
attorney, for the arrest of a person charged with a crime or with escap-
ing from confinement or breaking the terms of his bail, probation or

pa.role.:lh Such a warrant may likewise be issued for parole violaticn

.within the state. There is no form prescribed by law for this type of

v.la.rraa.nt.l5

Bench warrant

The term "bench warrant" is not precisely defined in the Texas
Code of Criminal Prc;cedure. However, the commonly accepted definition is
". . . a process issued by the court itself from the 'bench' for the
arrest of a yerson to compel his attendance before the court".16 Such a
varrant is normally issued in cases of contempt of court, to compel the
attendance of a witness who has not obeyed a subpoena nr to act as an
attachment for convicts or witnesses already in custody.l7 The statutes

prescribe no form for the bench warrant, and it is, in fact, usually

issued in the form of a capias.

Authority of a warrant of arrest

A warrant of arrest my be served in any county of the State by

prticle 51.13 (1008), C.C.P.  1SSection 269. P.G.

16Fisher, op. cit., p. 105. 1Tarticle 24.13, C.C.P.
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any peace officer into whose hands it may be tmnsi‘érred. The Texas Code

of Criminal Procedure provides:

Article 15.06 (223), C.C.P. - Warrant extends to every part of the
State S '

A wvarrant of arrest, issued by any county or district clerk, or by
any magistrate (except mayors or recorders of an incorporated city
or town), shall extend to any part of the State; any peace officer
to whom said warrant is directed, or into whose hands the same has
been transferred, shall be authorized tu execute the same in any
county of this State.

However, in those cases where the warrant is issued by a mayor or
recorder of an incorporated town or city, acting in the capacity of a
magistrate, the warrant must be endorsed by a court of record.18 County
courts, district courts , end the appellate courts are deemed courts of
récord in Texas. dJustice of the peace and corporation courts are not
courts of record under Texas law.

The warrant may be telegraphed by one law enforcement agency to
another, and, if the warrant has been properly issued by a magistrate,
the agency receiving it is obligated to execute it without delay.19
However, there is no statutory provision regarding transfer of warrants
via the "teletype" machine commonly used by law enforcement agencies.

As previously noted, officers may normally arrest only within
their own geographical Jurisdiction or bailiwick. However, amendments
to Article 45.04 of the Texas Code of Criminal Procedure and Article 999

of the Revised Civil Stetutes permit officers to sexrve warrants of -

" arrest anywhere in the county in which their city is located, and, if the

Barticle 15.07, C.C.P.

19Article 15.08, C.C.P.
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'I city is located within two counties, in either county.zo Likewise by

court decision, a sheriff or his deputy may go into another county in
order to make an arrest with a warrant.2l

If possible, the arresting officer should have the warrant in his
vossession at the time of the arrest. However, if he does not have it,
the arrest is lawful as long as the warrant has in fact been issued.

Article 15.26 (243), C.C.P. - Authority to arrest must be made known

In executing a warrant of arrest, it shall alvays be made known to
the accused under what authority the arrest is made. The warrant
shall be executed by the arrest of the defendant. The officer need
'not have the warrant in his possession at the time of the arrest,
provided the warrant was issued under the provisions of this Code,
but upon request he shall show the warrant to the defendant as soon
as possible. If the officex does not have the warrant in his
vossession at the time of the arrest, he shall then inform the
defendant of the offense chgrged and of the fact that the warrant
has been issued.

Preparation of the Warrant

In order to be effective, the warrant of arrest must be Pproperly
prepared. Failure to comply with this rule may result in an arrest

being held unlawful.

Name of the accused

The warrant mugt state the name of the accused if it is known.
‘If the name is not known, then a reasonably definite physical description

must be given. While in some states the “erm "John Doe" or a fictitious

20Acts of the 60th Texas legislature (1967), Chapter 523, Sections
l, 2 and 3, p. 1171,

2ly1oya v. State, supra.
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name may be used in place of the accused's unknown name, such a practice
voids a warrant in this state. The name should be correctly spelled, if
possible, but slight variastion in the spelling does not void the warrant
if the names are so nearly alike as to be held idem sonans--such as
Johnson and Johnston, or Smith and Smythe. However, the warrant is
defective if the accused's first name is incorrect. An officer may not
add to or correct a name after the varrant's issuance. A defect may be
corrected only by the official or magistrate having issuing authority.
Any change'or insertion by the officer renders the warrant null and
void .22

It has been held by the Texas Supreme Court that a person may not
be lawfully arrested merely because he haprens to have the same name as
that which appears on the warrant. If an arrest is made, even though
innocently on the part of the officer, when circumstances would seem to
have indicated possible error, the officer is liable in éivil court for
damages to the person wrongfully arrested.23 ﬁowever, i1f the officer is
led to believe by the statements of the apprehended party that he is

indeed tﬁe person named in the warrant, the arrest is Justified.2h

Offense charged

The warrant must state the offense charged. No exact wording is

required, but it should be sufficiently definite to allow the accused to

22Nevburn v. Durham, supra.

23Wolf v. Perryman, 17 S.W. 772 (1891).

2y narum v. Wells, 26 S.W. 107 (1894).
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know the offense with which he is being charged. Warrants which state

only "a felory" or "the offense of a misdemeanor” are invalid.2>

Official signature

The magistrate or other official authorized by law to issue the
wvarrant must sign it, stating his official capacity. The facsimile
stamp of a Justice of the peace is valid when affixed to an affidavit or
26

warrant.

Execution and Return of the Warrant

A varrant of arrest vis gsaid to be "executed” when the accused has
in fact been arrested.Z! The arresting officer is then charged with the
duty of taking the arrested person, without delay, before a magistrate
in the county where the arrest was made.28 It is preferable that the
magistrate be the one who issued the warrant ‘or the Judge from whose
court a capias issued, but the siatutes require only that he be in the
county where the arrest is made. A more complete discussion of dis-
position procedures following arrest will be found in Chapter IX.

Once the accused has been taken before a mgisi;rate and has been
placed in Jail or posted bond, the arresting officer must then endorse
the "return" section on the back of the warrant. This section normally

provides space for the date upon which the warrant came into the hands

25E1lis v. Glasgow, 168 S.M. 2d 946 (191;3').

26gtork v. State, 114 Tex. Cr. R. 398; 23 S.W. 2d 733 (1929).

2TArticle 15.23, C.C.P.

28rticle 15.17, C.C.P.

43

LAt




3k
of the arresting officer a‘nd the date upon which the warrant was executed.
The officer also notes on the return the disposition of the arrested per-
son, after which he returns the warrant to the issuing authority. While
& defectively executed return will not affect the legality of the arrest
with warrant, the officer should always carry out this procedure, as he
would any court process, with solemnity and care, aware that slovenly

action may be used later to discredit his testimony before a Jury.29

a4




CHAPTER VI
ARRESTS WITHOUT WARRANT

The federal courts and those of the State of Texas have always
favored and encouraged use of the warrant procedure in making a.rrersts,l

reasoning that advance Jjudicinl approval of probable cause places the

.decision for the arrest in reliahble hands. This, in turn, relieves the

lav enforcement officer of responsibility for possible ill-advised or
rash action.®

The early common law, the Congress of thé United States, and the
legislature of the State of Texas all recognize the impracticability of
requiring that each arrest be made with & vwarrant. Thus, each legisl;.\-
tive body has enascted laws permitting arrest without warrant in certain
sftuations. It is well settled, however, that an arrest may be made
without & warrant in Texas only when there is express statutory author-
ity, and, unless such an arrest falls sqQuarely within a statutory pro-
vision, 1t will be held unlawful.

The arrest statutes are based on the practical necessity for
prompt law enforcemexit action in scme insi.;ancea. The United States
Supreme Court has stated, ", , . failure to comply with the varrant

requirement can only be excused by exigent circumstances."u Because

avis v. Mississippi, 395 U.S. 93; 89 8. Ct. 1394 (1969).

®Fisher, op. cit., p. 100.  3Heath v. Boyd, supra.

"Terry v. Ohio, supra.; and Carroll v. U.S., supra.
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officers working on the street must freguently arrest without warrant,
' their full understg.nding of all the statutes authorizing such arrests is
aﬁ absolute necessity.
Unfortunately, the Texas statutes authoi‘izing arrest without war-
rant are a virtual "hodee-podge"”, located variously in the Penal Code,
the Code of Criminal Procedure, and the Revised Civil Stmtutes. In this

Chapter, all pertinent rules are set out and the major court decisions

.interpreting them revieved. The statutes are arranged according to the

writer's personal experience as to their relative importance to the
vorking officer. However, it is important that the officer be familiar

.with all such statutes if he is tc perform as a true professional.

Offenses_Committed Within

Presence or View of the Officer

Article 14,01 (212), €.C.P, - Offense within yiew

(a) A peace officer or any other person may, without a warrant,
arrest an offender when the offense is committed in his presence or

within his view, if the offense is one classed as a felony or as an
offense against the public peace.

(b) A peace officer may arrest an offender without a warrant for
any offense committed in his presence or within his view,

The first sect;ion of this statute permits a peace officer or "any
other person"”, meaning the private citizen, to make an arrest for o.r;w
offense classed as & felony or breach of the peace if the offense is
committed in his presence or within his view. In Texas, a felony is
any offense which ha_.s as a possible penalty death or penitentiary con-

finement. Breaches of the peace include all offenses under Title 9 of &

4
3
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the Penal Code, "Offenses Against the Public Peace".”? The more common

offenses thus classified include affrays, disturdbing the peace, public
drunkenness, peddler's refusing to leave, shooting ir. public places or

across or along public roads, and abusive language. (It should be noted

that not all misdemeanors are automatically breaches of the peace.)

Judge Davidson of the Texas Court of Criminal Appeals handed down
the following definition of a'breach of the peace:

The texrm "breach of the peace" is generic, and includes all vio-
lations of the public peace or order, or decorum; in other words, it
signifies the offense of disturbing the public peace or tranquility
enjoyed by the citizens of a community; a disturbance of the public
tranquility by any act or conduct inciting to violence or tending to
provoke or excite others to break the peace; a disturbance of public
order by an act of violence, or by any act likely to produce vio-
lence, or which, by causing consternation and alarm disturbs the
peace and quiet of the community. By "peace”, as used in this con-
nection, is meant the tranquility where good order reigns among its
members. Breach of the pesce is a common-law offense, yet it may be,
and at times is, recognized as such by statute or otherwise; and
only when so regarded will It be considered in this article.

‘The offense may consist of acts of public turbulence or indecorum
in violation of the common peace and quiet, of an invasion of the
security and protection which the laws afford to every citizen, or
of acts such as tend to incite violent resentment or to provoke or
excite others to break the peace, Actual or threatened violence Iis
an essential element of breach of the peace. Either one is guffi-
cient to constitute the offense. Accordingly, where means which
cause disquiet and disorder, and which threaten danger and disaster
to the community, are used, it amounts to & breach of the peace,
although no actual violence is employed. Where the incitement of
terror or fear of personal violence is a necessary element, the con-
duct or language of the wrongdoar sust be of a chagacter to induce
such a condition in a person of ordimary firmmess.

The second section of Article 14.01 (added by the 1967 Legisla-

ture) authorizes the peace officer to arrest for any offense which occurs

.

PMcEathron v. State, supra.

6yoods v. State, 152 Tex. Cr. R. 338; 96 S.W, 2da 981 (1948).
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within his presence or view. This would, of course, include felonies,
but it would also cover all misdemeanors, whether or not they involve a
breach of the peace. 1In the case of a city policeman; it would include
violations of city ordinances.

The term "in his ;resence or within his view", as used in this
statute, has been held to signify that an arrest may be made without a
warrant when the officer detects the offender by sight or hearing by
_reason of what he said or did.7 Thus, if an officer is apprised by any
of his senses that a crime is being committed, he is Jjustified in arrest-
ing without a warrant. |

The officer making such an arrest must be in such close proximity
to the offence that he can detect its commission. It is insufficient
that he is in a position so that the commission of the offense might '

have come to his attention. The test would seem to be that he should

have probable cause, based upon his detection of the actual commission

of the act. Certainly, his personal vievw of an offense is sufficient.

Persons Found in Suspicious Circumstances

Article 14.03 (214) - Authority of peace officers

Any peace officer may arrest, without warrant, persons found in sus-
picious places or under circumstances which reasonably show that such
persons have been guilty of some felony or breach of the peace, or
threaten, or are about to commit some offense against the laws.

Trexas Jurisprudence, op. cit., p. 155.

801ark v. State, 117 Tex. Cr. R. 153; 35 S.W. 24 420 (1931).
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The authority to arrest persons found in suspicious circumstances

has been & part of Texas law from the earliest date. Until 1967, only
officers of municipalities were authorized to make this type of arrest,
bﬁt all Texas lav enforcement officers may now do so.

The Code of Criminai Procedure does -not define "suspicious places
or circumstances", but the Texas Court of Criminal Appeals has univer-
sally held that there must be prodable cause for this type of arrest.
Suspicion alone will not suffice.? While no formula exists for deter-
nination of probable cause necessary for arrest under such circumstances,
the best guideline from the Court seems to require suspicious circum-
stances plus some unusual act on the part of the accused to bolster the
officer's belief that some violation of the lav has occurred.i® A brief
review of pertinent court decisions will serve to illustrate circum-

stances Justifying arrest under this statute.

Pertinent court decisions

Horrell v. State, 124 Tex. Cr. R. 84; 61 S.W. 2d 108 (1933).

A man vas shot to death at 9:30 p.m. There were no eyewitnesses,

and the crime vas reported by a citizen who heard the shots. The

body was found by the officer answering the call. The following :
morning, approximately twelve hours after the crime, the officer saw
two men walking on the street near the scene. He knew that one had :
previously been handled for robbery. The other was carrying a ‘
package. The officer followed the m=n, who attempted to evade him,

and he arrested them ai'ter following for some time. During the

search incidental to the arrest, the officer seized the package,

vhich revealed the pistol used in the crime. On the person of one

of the men was found & towel vhich had been uced as a mask during the

erime. The arrest was upheld under Article 214 , C.C.P. The evidence
seized was therefore held admissible.

9iacona v. State, 164 Tex. Cr. R. 325; 298 S.W. 2d 587 (1957).

PIRTURR VPSP RPROE D A

10 onas v. State, 163 Tex. Cr. R. 68; 288 s.W. 2d 791 (1956).
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Purdy v. Statc, 159 Tex. Cr. R. 154; 261 S.W. 24 850 (1953).

A waitress reported to the officer that there had been a breach of
the peace and identified the defcndant as the person who had caused
the trouble. The arrest was held to be "under circumstances reason-
ably showing that they have been guilty of btiresch of the peace, or

threaten or arc about to commit some offense", even though the
offense was not witnessed by the officer.

Barnes v. State, 161 Tex. Cr. R. 510; 278 S.W, 24 305 (1954).

An officer observed a car parked beside & closed pharmacy. When
passing again later, he observed two men enter the car and drive
awvay. This constituted sufficient probable cause for arrest under
suspicious circumstances, and subsequent search <f the car, in which
a bomb was found, was also held to be lawful.

Mason v. State, 160 Tex. Cr. R, 501; 272 S.W, 2d 527 (1954).

Officers saw two white men in a Negro neighborhood at 2 a.m., carry-
ing boxes. The men acted strangely at the officers' approach, and
examination of the boxes revealed sixty packages of cigarettes, a
radio and some book matches imprinted with the name of a cafe. The
oificers returned with the men to the cafe and discovered that it had
been burglarized. Arrest uander suspicious circumstances was upheld
and the items taken in the burglary admitted in evidence.

Ringo v. State, 161 Tex.Cr. R. 93; 275 S.W. 24 121 (1954).

Officers observed a car leaving a tavern at 1:30 a.m., driving on the
vrong side of the road without headlights. Upon stopping the car,
the officers found that the occupants had no identification and had
been unemployed since entering the state. Radio check revealed the
car to be registered to another person, constituting sufficient
authority for arrest under suspicious circumstances. Subsequent
search and discovery of marijuana were held lawful. )

Edwvards v. State, 344 5.W. 24 687 (1961).

Officers making a rape investigation received information from the
victim as to the suspect's physical description, dress and car.
Checking the service station where the suspect was employed, the
officers found that both the suspect and his auto matched the descrip-
tion given by the victim. The suspect was arrested without warrant,
and search of the car revealed a pistol and other evidence of the
crime. The arrest was held lawful under the section of the city
ordinance vhich stated, ". . . any person or persons found under cir-
cumstances reasonably tending to show that such person has been
guilty of some felony . . ."

o
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McCutcheon v. State, 158 Tex. Cr. R. 419; 375 8.W. 2a 175 (1964).

An officer observed two men leaving a cleaning establishment. As he
approached, the men threw something over a hedge. Search revealed
two shirts taken in a burglary of the cleaner's. Such conduct
Justified arrest and subsequent prosecution for burglary.

Saldana v. State, 383 S.W. 24 599 (19864).

Two cabins in & tourist court had been under surveillance after one
had previously been searched and its occuprant charged with posses-
sion of narcotics paraphernalia. Upon observing a taxicad enter the
court at 3 a.m., the officer shined a light into the caiy and found
the defendant attempting to stuff something under the front seat.
This constituted probable cause for arrest, with subsequent search
revealing marijuana.,

Roach v. State, 398 S.W., 24 560 (1966).

Officers observed the defendant lingering in a dark alley at 4:30
a.m., adjusting his clothing and trying to hide something within it.
He was arrested and loot from a burglary found in his possession.
Arrest was upheld based on the circumstances under which the
defendant was observed.

Depnham v. State, 428 S.W. 24 814 (1968).

Officers observed the defendant behaving suspiciously near a coin-
operated newstand. As they approached, he fled in his car at high
speed. Upon arrest, burglary tools were found in open view in the
car, and coins from the robbery were found on the defendant's
person. The arrest was upheld due to suspicious circumstances.

Sanchez v. State, 438 S.W, 2d 563 (198Q).

An officer observed a car parked béside a warehouse at 1:30 a.m. and

saw a broken window in the building. As he approached, the defendant

and another man ran toward the car. The defendant was arrested and
found to be in possession of marijuana. The arrest and scizure were
upheld under Article 14.03.

As these cases illustrate, the Court of Criminal Appeals has been
relatively liberal in upholding arrests under Article 14.03 in a wide
variety of circumstances. It should be noted that there is no statutory
requirement that such arrests take place only at night--they are Just as

proper during the daylight hours so long as suspicious circumstances or

actions are present,
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This statute is an essential tool of the law enforcement officer,
and its authority must never be abused by arresting without probable
cause. Unfortunately, there seems to te an "old wives' tale" which
leads many officers to believe that they are authorized to arrest for
"investigation" or to detain a suspect for seventy-two hours.l'1 In its
last term, the United States Supreme Court specifically condemned arrests

made solely for purposes of "investigation", without probable cause .12

Special Authority for Officers

of Towns and Cities

The Revised Civil Statutes give special authority to police offi-

cers of incorporated towns and cities:

Article 999 (809), R.C.S. - Marshal, duties, etc.

The Marshal of the city shall be Ex Officio Chief of Police and may
appoint one or more deputies, which appointment shall only be valid
upon the approval of the City Council. Said Marshal shall, in per-
son or by deputy, attend upon the Corporation Court while in session,
and shall promptly and faithfully execute all writs and process
issued from said Court. For the purpose of executing all writs and
processcs issued from the Corporation Court, the Jurisdiction of the
Marshal extends to all boundaries of the County in which the Corpo-
ration Court is situated. If the Corporation Court is in a city
which is situated in more than one county, the Jurisdiction of the
Marshal extends to all those counties. He shall have like power with
the Sheriff of the County, to execute warrants; lie shall be active in
quelling riots, disorders and disturbances of the peace within city
limits and shall take into custody all persons so offending against
the peace of the city and shall have authority to take suitable and
sufficient bail for the appearance before the Corporation Court of
any person charged with an offense against the ordinances or laws of
the city. It shall be his duty to errest, without warrant, all vio-
lators of the public peace and all who obstxruct or interfere with

llJoseph A. Varon, Searches, Seizures and Immunities, Indianapolis:
The Dobbs-Merrill Co., 1961, p. vii. .

12Davis v. Mississippi, supra.
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him in the exccution of the duties of his office or who shall be
guilty of any disorderly conduct or disturbance whatsoever; to pre-
vent a breach of the peace or preserve quiet &nd good order, he
shall have the authority to close any Lallroom, theater or other
place cr building of public resort. In the prevention and suppres-
sion of crime and arrest of offenders, he shall have, possess and

execute like power, authority and jurisdiction as the Sheriff. He
shall perform such other duties ard possess such other powers and

authority as the City Council may by ordinance require and confer,
not inconsistent with the Constitution and laws of this State « . « .

The Legislature seemingly has always permitted oflicers of towns

and cities more liberal arrest authority. This statute provides broad

authority for the arrest of persons vho are guilty of breaches of the
peace or disorderly conduct within the confines of a town or city end

specifically permits execution of warrants of arrest anywhere in the

county in which the city is located. The statute also makes it a duty,

not a mere privilege, for the officer to- arrest without warrant all per-
sons violating the provisions therxreof.

‘The Texas Court of Criminal Appeals has upheld arrests for
vagrancy under this rule by concluding that va'grancy'is a form of dis-
orderly conduct, even though there may be no breach of the peace. The
Court noted that vagrancy has been declared unconstitutional in some

Jurisdictions but stated that such a charge would be upheld until pro-

nounced unconstitutional by the United States Supreme Court 13

Prevention of the Consequences of Theft

Article 18.22 (325], C.C.P. - Preventing consequences of theft

All persons have & right to prevent the consequences of theft by

13Korn v. State, 402 S.W. 24 T30 (1966).
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seizing any personal property which has been stolen, and dbring it,
with the supposed offender, if he can be taken, before a magistrate
for examination, or delivering the same to & peace officer for that
purpose. To Justify such seizure, there must, however, be reason-
able ground to suppose the prorerty to be stolen, and the seizure
must be openly made and the proceedings had without delay.

Under this Article all persons, private citizens as well as
peace officers, have arrest authority. Furthermore, the value of the

stolen property is immaterial. Arrest 1s authorized for any type of

theft, be it misdemeanor or felony.

Pertinent court decisions

Hepworth v. State, 111 Tex. Cr. R. 300; 12 S.W. 2d 1018 (1929).

An officer was informed that a person fitting the description of the
defendant was scen with recently stolen goods. The arrest and sub-
sequent recovery of the gocds, without varrant, was authorized.

Phoenix v. State, 112 Tex. Cr. R. 4913 17 S.W, 24 829 (1929).

When the ownexr of property reported to an officer that he had seen

the defendant with the property in his possession, an arrest without
varrant was Justiflied.

Ringo v. State, 161 Tex. Cr. R. 93; 275 S.W. 2d 121 (1955).

The defendant's car was stopped because of suspicious circumstances.
Radio check by the officer revealed the car to be registered to a
person other than the defendant. This situation authorized errest
under both this Article and Article 1%.03 (214), c.C.P.

Converse v. State, 386 S.W. 24 283 (1965).

Officers were notified by radio of a theft and given a deseription of
the thief's car. They arrested the defendant some two hours later,
in the car, and recovered the stolen property in a search of the car
incidental to the arrest. The court upheld the legality of the
arrest, stating, "The arrest of the occupant and the search of t'-=:
automobile in flight from the scene of the theft was admissible.*

Tavater v. State, 408 S.W. 24 122 (1966).

When the officer found the defendant in possession of stolen property,
arrest without warrant wes Justified.




two crimes are virtually overlappiﬁg in some areas. The value of the
stolen property is immaterial, and some acts are specifically classified

as shoplifting alone. Article 1436 e of the Texas Penal Code provides:

k5

Dodd v. State, 436 S.W. 2d 149 (1969).

While attempting to stop the defendant for a traffic violation, the
officer received radio information that he was wvanted for theft.

The vehicle was searched incidental to the arrest, and stolen mer-
chandise was found.

Prevention of the Consequences of Shoplifiing

Under Texas law, shoplifting is close kindred to theft, and the

Prevention of consequences of shoplifting

Section 2. All persons have a right to prevent the consequences of
shoplifting by seizing any goods, edible meat or other corporeal
property vhich has been so taken, and bring it, with the supposed
offender, if he can be taken, before a magistrate for examination, or
delivering the same to a peace officer for that purpose. To Justify
such seizure, there must, however, be reasonable ground to suppose
the crire of shopliftiing to have been committed and the property so
taken, and the seizure must be openly made and the proceedings had
without delay.

Detention of persons

Section 3. Any merchant, his agent or employee, who has reasonable
ground to believe that a person has wrongfully taken or has wrongful
possession of merchandise, may detain such a person in a reasonable
manner and for a reasonable length of time for the purpose of inves-
tigating the ownership of such merchandise. Such reasonable
detention shall not constitute an arxrest, nor shall it render the
merchant, his agent or employee liable to the person detained.

When Informed of a Felony

Article 14.0% (215), C.C.P.

Where it is shown by satisfactory proof to a peace officer, upon the
representation of a credible person, that & felony has been com-
mitted, and that the offender is about to escape, so that there is no
time to procure a warrant, such peace officer my, without warrant,
pursue and arrest the accused.

B i i e IO

oD

REAS PN

‘ N




L6

This statute concerns felony cases only and contains no authority
to arrest for nisdemeanors. All felonies are covered, regardless of the
nature of the offense.

It is well established that an arresting officer may receive
information in person from a complainant or witness or by telephone or
radio broadcast.:m It is not necessary that the officer personally wit-
ness the commission of the offense or that it occur within his view.

This Article is based upon necessity, and, unless the suspect is indeed

about to flee, leaving insufficient time to secure a warrant, arrest

cannot be Justified. In Butler v. Sf:ate , the defendant was arrested in
his home two days after a burglary. The ‘officers possessed no warrant
for the arrest or for a search. The Texas Court of Criminal Appeals
held that the arrest and subsequent seizure of evidence two days after
the commission of the burglary were unlawfiil.ld

‘The United States Supreme Court has similarly held that there
mist be some information that a suspect 1s about to escape in order to

16

Justify an arrest without warrant under this statute.

Pertinent court decisions

Rickman v. State, 138 Tex. Cr. R. 193; 134 S.W. 2a 668 (1940).

An officer was informed that the defendant had committed a robbery
and had forced a taxi driver to take him to anothexr city. During
the arrest for this offense, the defendant shot and killed the offi-
cer. In upholding the legality of the arrest, the Court of Criminal

Yo rris v. State, 435 S.W. 23 502 (1968).

15Butler v, State, 151 Tex. Cr. R. 2ik; 208 S.W. 2a 89 (1947).

Byara v. Texas, 316 U.S. 547; 62 S. ct. 1139 (19h2).
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stated, "The testimony shows that the deceased was informed that (the
defendant) had committed a felony and that the deceascd was
acquainted with him, and that he was a fugitive from such felony. If
that be true, and surely if he knew (the defendant), he rccognized
him wvhen he saw him in the car, then under Article 215, Texas Code
of Criminal Procedure, he would have the right tc pursue and to
arrest the accused.”

—

Tunnell v. State, 168 Tex. Cr. R. 358; 327 S.H. 2d 590 (1959).

Information received by a deputy sheriff as 1o a robbery, together
with a description of the suspects' auto, was sufTicient to Justify
arrest of the defendant and his companions without a warrant.
Search incidental to the arrest was also held lawful.

—

t ' Gonzales v. State, 379 S.M. 2d 352 (1964).

An officer received information from a confidentiel source that the
defendant had purchased marijuana and was prepaving to leave the
city on a bus. The officer immediately procecded to the tus station
end observed the defendant preparing to board a bus. The arrest and
subsequent scarch of the defendant's person were Justified.

Harris v. State, 435 S.W. 2d 592 (1968).

Officers received a radio report of an armed robbery and a descrip-
tion of the susyects. As they approached the scene of the crime,
they saw the defendant and two othexr men ansvering the descriptions
runing from a field with mud on their feet. The men were arrested
and found to have in. their possession the money taken in the robbery
and the pistol used in the cxrime. The Court of Criminal Appeals
upheld the arrest and seizure of the evidence.

Arrest on Verbal Order

Article 14.02 (213), C.C.P. -~ Vithin view of magistrate

A peace officer may arrest, without warrant, when a felony or breach
of the peace has been comnitted in the presence or within the view of
a magistrate, and such magistrate verbally orders the arrest of the
offender.
This Article merely gives a magistrate the same authority to order
the arrest of an offender who comnits a felony or breach of the peace in

his presence. He has no suthority under this Article to verbally order

o7
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the arrest of a person who commits a misdemeanor not amounting to a

breach of the peace or an of fense not committed in his presence or view.

The Texas Court of Criminal Appeals has held:

The myor of an incorporated town or city 1s a magistrate with
authority to verbally order the arrest of one who commits a breach
of the peace within his view or presence, and a peace officer who is
50 ordered may lawfully arrest such an offender without warrant,

Escaped Prisoners

Article 15.27 (244), C.C.P. - Escaped prisoner

If a person arrested shall escaped, or be rescued, he may be retaken
without any other warrant; and, for this purpose, all the means may

be used which are authorized in making the arrest in the first
instance.

In arresting an escaped prisoncr, the officer is, in reality,

merely retaking him. This Article applies to all types of prisoners, no

matter wvhat the offense. Furthermore, it does not matter whether the

prisoner was originally arrested under a warrant or was formally charged

with an offense. As long as the first arrest was lawful, the prisoner

may be retaken. The Texas Court of Criminal Appeals has ruled that a

private citizen may also arrest an escaped convict under this llrt:i.s:le.l8

Prohibited Vieapons

Chapter 4, Title 9, of the Texas Penal Code provides the follow-
ing suthority for arrest without warrant of persons in possession of

]
3
certain prohibited firearms and other weapons:

PTyaidn

1Tpritchett v. State, 152 Tex. Cr. R. 432; 214 S.W. 2d 623 (1948).

185tephens v. State, 147 Tex. Cr. R. 510; 182 8., 2a 707 (1944).
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Article 487, P.C. - Arrest without warrant

Any person violating any article of this Chapter may be arrested
without warrant by any peace officer and carried beforc the nearest
' Justice of the peace . . . Ary peace officer who shall fail or
\ refuse to arrest such person on his own knowledge or upon informa-
\ tion from some reliable person, shall be fined not exceeding five
, hundred dollars ($500). Acte 1871, p. 26.
|
|
:

The Texas Penal Code also specifies which weapons may not be car-
ried on or about the person:

Article 483, P.C. - Unlavfully carrying arms

Any person vho shall carry on or about his person, saddle, or in his
saddlebags, or in his portfolio or purse, any pistol, dirk, dagger,
sling-shot, blackjack, hand chain, night stick, pipe stick, sword
cane, spear, knuckles made of any metal or any hard substance, bowie
knife, switch-blade knife, spring-blade knife, throw-blade knife, a
knife with a blade over five and one-half (5;3 inches in length, or
any other knife manufactured or sold for the purpose of offense or
defense, shall be punished by a fine of not less than one hundred
dollars ($100) nor more than five hundred dollars ($500), or by con-
finement in jail for not less than one (l) month nor more than one
(1) year. As amended Acts 1957, 55th Leg., Chap. 340, p. 806.

It should be emphasized that officers have a duty to arrest per-

sons in possession of these weapons. It is inmateria:l whether the weapon
is concealed or in open view. The law is violated JT the weapon is car- /
ried "on or about" the person, and this includes weapons carried in

automobiles. 19

Pertinent court decisions

Gray v. State, 382 S.W. 2d 481 (1964).

After being involved in an automobile collision, the defendsnt was :
arrested for carrying a pistol in her car. She contended that the i
fact that she was carrying a large amount of money after closing her

Bp11en v. State, 158 Tex. Cr. R. 666; 259 S.. 2a 481 (1964). !
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business should constitute an exception to Article U484, The Court of
Criminal Appeals rejected this contention, stating, "The Court was
aot bound to accept the testimony of the appellant and her friend
and it is apparent from his findings of guilty that he did not do so
e « o the evidence is sufficient to suppoit e conviction.”

Porter v. State, 388 S.W. 2a 422 (1965).

When arrested near his home for carrying a pistol, the defendant
claimed he had left the house after a disturbance with his girl-
friend and was on his way to call police. He contended that these
facts constituted an exception to Article 484, but the Court of
Criminal Appeals rejected the claim, holding, ". . . it is not
required to believe the defendant's testimony as to his reason for
carrying the pistol, even if it is not controverted.”

Cox v. State, k2 S.W. 24 696 (1969).

An officer received information from a credible person that the
defendant was in possession of & pistol. As the officer approached,
he observed a bulge in the defendant's clothing. He searched the
defendant, finding a pistol, and the arrest was upheld based on
Article 487, P.C., and Terry v. Ohio, supra.

Title 18 of the United States Code makes the possession of cer-~
tain weapons a felony under federal law. These weapons included sawed-
nff shotguns, sawed-off rifles, "zip" guns, machine guns and automatic
rifles. Since violation of this federal rule constitutes a felony, an
officer has the right to arrest as he would in any other felony where he

has authority.

Narcotics Violations

The Texas Uniform Narcotic Drug Act gives law enforcement offi-
cers special permission to search for nmarcotic drugs without a warrant:

Article 725-B, Section 15, P.C.

Officers and employees of the Department of Public Safety and all
other peace officers who have authority to and are charged with the
duty of enforcing the provisions of this act shall have power and
authority, without varrant, to enter and examine any buildings, ves- 4
sels, cars, conveyances, vehicles or other structures or places, 4
when they have reason to belicve and do believe that any or either

6D




of the same contains narcotic drugs manufactured, bought, sold,
shipped or had in possession contrary to any of the provisions of
this act, or that the receptacle containing the same is falsely
labeled, except when such building, vessel or other structure is
occupied and used as a private residence, in which event a search
warrant shall be procured as herein provided. ’

This statute gives the officer broad authority to make searches
for narcotic drugs but includes no authority to search a private resi-
dence. Search of a residence may be made only with a lawful search
wvarrant or warrant of arrest or with the consent of the owner or legal
resident. It should also be emphasized that the statute does not
' 20

Justify arrest of narcotics violators, only the search for narcotics.

Arrest without wvarrant in such cases still requires probable cause, the

test for which in narcotics cases is two-fold: (1) information that the

accused person is in possession of narcotics, P_ius (2) some overt

incriminating act on the part of the :3.ccused.21 The United States
Supreme Court has upheld arrests without warrant for narcotics viola-

tions where probable cause existed at the time of ari‘est.22

Pertinent court decisions

French v. State, 162 Tex. Cr. R. 48; 284 8.W. 2a 359 (1955).

Officers received information that the accused was handling mari-
Juana. While observing another arrest, the officers saw the
defendant flee the scene and gave chase. They arrested him and
recovered three marijuana cigarettes. The Court of Criminal
Appeals held that the informatlon, plus the incriminating act,
constituted probable cause for arrest, affirming the conviction.

20Giacona v. State, supra.

2lThoms v. State, supra.

22-Ker v. California, supra.

,
4
i
.
-
5
o
3
.
b
o
%
5
%




52
Sanders v. State, 166 Yex. Cr. R. 293; 312 S.W. 2d 640 (1958).

Officers received information that the accused was in possession of
marijuana. They were told where he could be found and what he was
wearing. Acting on this information, the officers found the accused
walking on a street near the one named, dressed as described. As
they approached, he wrapped his cigarette in paper and put it in his
pocket. Arrest end search revealed the cigarette to be marijuana.
In affirming the conviction, the Court of Criminal Appeals stated,
"We overrule the appellant's contention that the arrest and search
were unlawful. The credible information plus the unusual act of
the appellant were sufficient to lead the officers to believe that
& felony was being comnitted in their presence and to authorize
arrest without a warrant."

Rangel v. State, Ll S.W. 2a 924 (1969).

A credible informant advised officers that the defendant had hercin
in her possession, had sold some end was about to flee. Officers
who knew the defendant found her at the location hamed by the
informant. These facts constituted probable cause for arrest with-
out wvarrant. '

Iawful arrests for other offenses have beén upheld as being suf-

ficient basis for search and seizure and subsequent prosecution for
possession of narcotic drugs. These offenses include speeding,23

2k

driving while intoxicated,Z" public drunkemness,2> and arrests made

under Article 14.03, C.C.P., of persons found in suspicious circum-

stances,

Gambling Violations

Cambling violations are covered by special statutes. Such viola-

tions must occur in the presence of a law enforcement officer to Justify

23Brown v. State, 159 Tex. Cr. R. 306; 263 S.W. 24 261 (1954).

2hRichardson v. State, 163 Tex. Cr. R. 585; 29k S, W. 24d 84k

(1956). ,
2Hardin v. State, 387 S.W. 2d 60 (1965).
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him in making an arrest without a warrant.

Booknaking
Article 652-A of the Texas Penal Code covers several violations,
including both felony and misdemeanor grades of gambling by bookmaking:
Article 652-A, Section 10, P.C.

It shall be the duty of all ypeace officers and all other officers
named in this Act to arrest without warrant any and all persons vio-
lating any provision of this Act, whenever such violation shall be
committed within the view of such officer or officers.

" Betting on dog races

Article 646-A, Section 5, of the Penal Code authorizes all peace

‘officers to arrest withoul varrant any and all persons engaged in bet-

ting on dog reces. Dog racing and the raising of dogs for racing pur-
yoses are not prohibited by law, but betting in Texas on the results of

dog races, whether held in the state or elsewhere, is illega.l.26

Policy games

Article 6L42-C, Section 8, of the Penal Code authorizes officers
to arrest without warrant any and all persons engaged in keeping,

exhibiting or operating a policy game.
Juveniles

An officer may arrest a Juvenile offender under any condition
Justifying the arrest of an adult. A Juvenile may also be arrested for

violation of any law or city ordinance, whether felony or misdemeanor,

26Recd v. Fulton, 384 S.W. 24 173 (1964).
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. and he may be arrested vhen he is a fugitive from his parents or when
his health, welfare or morals are endangered.

Article 2338"'1) Sec- ll) R.C-S-

Any peace officer or probation officer shall have the right to take
into custody any child who is found violating any law or ordinance,
or wvho 1s reasonably believed to be a fugitive from his rarents or

from Justice, or vhose surroundings are such as to endanger his
health, welfare, or morals.

The Juvenile offender has the same constitutional rights as do

adults insofar as Pprotection against false arrest and unreasonable sei-

separate from adult offenders during periods of incarceration, and most
law enforcement agencies have detailed standard operating procedures
regarding the arrest, booking and dispcsition of Juvenile offenders.

Article 51434, Sec. 29, R.C.8.

A boy or girl committed to “she Youth Council as a delinquent child
and placed by it in any institution or facility, who has escaped
therefrom, or who has been released under supervision and broken
the conditions thereof, may be arrested without warrant by a
sheriff, deputy sheriff, constable, police officer, or parole

in custody in a suitable place and there detained until such boy or
girl may be returned to the custody of the Youth Council.

Fugitives From Other States

Fugitives from Justice from other states or from the District of
Columbia may be arrested without warrant by authority of the Texas Uni-

form Criminal Extradition Act.

Article 51.13 (1008a), Sec. 14, C.C.P. - Arrest without warrant

The arrest of a person may be lavfully nade also by any peace offi-
cer or private rerson, without a warrant, upon reasonable informa-
tion that the accused stands charged in the courts of a state with a
crime punishable by death or imprisonment for a texrm exceeding one
Yyear, but vhen so arrested the accused must be taken before a Jjudge

64
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or magistrate with all practicable speed and complaint must be made
against him under oath setting forth the ground for the arrest as in
the preceding section; and thereafter his answer shall be heard as
if he had been arrested on a warrant.

The officer must have reasonable information that the person to be

Jurisdiction. There 1s no authority for arrest of a fugitive charged

f arrested is charged with a felony or serious misdemeanor in the foreign
t
|
| with a minor misdemeanor.

Liquor law Violations

The Texas Liquor Control Act has speciml provisiéns authorizing
seizure of contraband. It also provides for arrest without warrant of
'persons who violate the Acs.

Article 666-4, Sec. C, P.C.

Any alcoholic beverage possessed in violation of this Section is
declared to be an illicit keverage and may be seized without war-
rant to be used as evidence of a violation of law, and any person in
possession thereof or who otherwise violates any provision of this
Section may be arrested without warrant.

Article 666-42, P.C.

All illicit beverages as defined by this Act, together with the con-
tainers and any devices in which the beverage is packaged, and any
wagon, buggy, automobile, water or aircraft, or any other vehicle
used for the transportation of any illicit beverage, or any equip-
ment designed to be used or which is used for illicit manufacturing
of beverages, or any material of any kind which is to be used in the
manufacturing of ifllicit beverages, may be seized with or without a
warrant by an agent or employee of the Texas Liquox Control Board, or
by any peace officer, and any person found in possession or in charge
thereof may be arrested without a warrant.

This statute autiiorizes the seizure of property used to violate
the liquor laws. It further authorizes arrest without warrant of per-
sons found to be in charge of such property. All peace officers are
empovercd to arrest without warrent those persons wvho violate statutory

l clauses of the Texas Liquor Control Act, including the prescribed acts
LS b e
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of omission or commission, in their presence or view, even though it be

for a misdemeanor.

The officer must have probable cause to make an arrest, search or

seizure under these articles. Facts or ini‘om.?.tion must be secured
before the arrest is made in order for the evidence found to be construed
as admissible by the court.,

The basic statutes empower the Texas Liq_uor Control Board to set
up rules and regulations and to take administrative action against
license holders for violations. Ilaw enforcement officers may not arrest

for violation of these administrative regulations.

Sippression of Riots

The Texas Penal Code, in Title 9, Chapters 1 and 2, sets out
gpecific acts which constitute unlawful assembly or riot:

Article 439, P.C. - Unlawful assembly

An "unlawful assembly" is the meeting of three or more persons with
intent to aid each other by wviolence or in any other manner either to
commit an offense or illegally to deprive any person of any right or
to disturb him in the enjoyment thereof.

Article 455, P.C. - Riot
If the persons unlswfully assembled together do or attempt to do any
illegal act, all those engaged in such illegal act are guilty of
riot. :
Riots usually begin as disturbances, followed by unlawful assem-
bly, and become classified as riots when the persons assembled begin an

unlawful act. Disturbauces, unlawful assemblies and riots all consti-

tute offenscs against the public peace, and an officer may arrest without

a warrant for any of these offenses which occur within his presence or

oy
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view.27 Further authority to suppress such unlawful acts is given in

Chapter 8, "Suppression of Riots and Other Disturbances", of the new

Code of Criminal Procedure.

Article 8.04 (98), C.C.P. - Dispersing rict

Whenever a number of persons are issembled together in such a manner
as to constitute a riot, according to the penal law of the State, it
is the duty of every magistrate or peace officer to cause such per-
sons to disperse. This may either be done by commanding them to

disperse or by arresting the persons engaged, if necessary, either
with or without a warrant.

Article 8.06 (100), C.C.P. - Means adopted to suppress

The officer engaged in suppressing a riot and those who aid him are
authorized and Justified in adopting such measures as are necessary
to suppress the riot, but are not authorized to use any greater degree
of force than is required to accomplish that object.

Article 8.07 (101), C.C.P. - Unlawful assembly

The Articles of this Chapter relating to the suppression of riots

apply equally to unlawful essembly and other unlawful disturbances,
as defined by the Penal Code.

The Penal Code makes it a duty for a magistrate or peac:> officer

to disperse unlawful assemblies and riots:

Article %72, P.C. - Duty of officers in case of riot

If any persons shall be unlawfully or riotously assembled together,
it is the duty of any magisirate or peace officer, so soon as5'it may
come to his knowledge, to go to the place of such assembly and com-
mand the persons sassembled to disperse: and all who continue to be
unlavwfully assembled or engaged in & riot after being warned to
disperse shall be punished by the addition of one-half the penalty

to vwhich they would otherwise be liable if no such warning had been
given,

Disloyalty

Under the Texas Penal Code, officers arc authorized to arrest

2TArticle 14.01, C.C.P.
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persons who violate the following Articles: Article 152, "Insult to the
United States Fleg"; Article 153, "Disloyalty in Writing"; Article 15k,
"Possessing Flag of Enemy"; and Article 155, "Disloyal language". The

last three statutes apply only in time of war.

Traffic Violations

The traffic laws of the state of Texas are found in two separate
-enactments: The Texas Penal Code, Title 13, Chapter 1, Articles 783 to
803; and the Uniform Act Regulating Tmffic on Highvays, Article 67014,

Revised Civil Statutes.

The Texas Penal Code
Article 803, which was enacted by the Lzgislature in 1917, shortly
after the cutomobile first bécame popular, authorizes arrest without wvar-

rant for offenses listed in Title 13, Chapter 1, including:

\

Article 783 . Obstruction of navigable streams

T84 Obstruction of public road, street, etec.

784-1 Fishing from public road or bridge

787 Obstruction of railway crossing

792 Violation of promise to appear

795 Racing

796 Horn

197 Prevent unusual noise, etc.

798 : Lights '

799 Brakes

801 lav of the road

802 Driving while intoxicated

Article 803, P.C.

Any peace officer 1s authorized to arrest without warrant any person
found committing a violation of any provision of the preceding
articles of this chapter.

Article 792, P.C.

In case of any person arrcsted for violation of the preceding
articles relating to spezd of vehicles, unless such persons so

68
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arrested shall demand: that he be taken forthwith bvefore a court of
compztent Jurisdiction for an immediate hearing, the arresting offi-
cer shall take the license number, name, and make of the car, the
name and address of the operator or driver thereof, and notify such
operator or driver in writing to appear before a designated court of
competent Jurisdiction at a time and place to be specified in such
written notice at least ten days subsequent to the date thercof, and
upon the promise in writing of such person to appear at such time and
rlace, such officer shall forthwith release such person or persons
from custody. Any person willfully violating such promise, regard-
less of the disposition of the charge upon which he was originally
arrested, shall be fined not less than five nor more than two
hundred dollars.

Under Article 803 of the Penal Code, an officer is empowered to
stop motor vehicles for violation of traffic laws and safety regulations,
and he also has authority to search such vehicles incidental to the

arrest.

The Uniform Highway Act
The Uniform Act Regulating Traffic on Highways was enacted in
1947 by the 50th Texas Legislature and was designed to retain and extend

the regulation of automobiles as originally set down in the Penal Code:

Article 67014, Sec. 153, R.C.S.

Any peace officer is authorized to arrest without warrant any person
found committing a violatio_n of any provision of this Act.

The Texas courts have long upheld the right and duty of peace
officers to make arrests without warrant for traffic violations. They
have also allowed the search of vehicles for evidence of other crimes
incidental to a traffic arrest. The Texas Court of Criminal Appeals has
stated:

Once a bona fide stop or arrest has been made for a traffic
offense, the police can make an additional arrest for any other
‘offense unexpectedly discovered during the course of the investiga-
tion. If, while questioning a motorist regarding the operation of

his vehicle, an officer sees evidence of a criminal violation in open
view, or in some other marner acquires probable cause on a more
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serious charge he may arrest for that offense and incident thereto
conduct an additional search for physical evidence.cO

Pertinent court decisions

Piland v. State, 162 ngc."’c-r. R. 363; 285 S.W. 2d 230 (1955).

The defendant was stopped for driving a vehicle with only one license
plate, and radio check by the officer revealed the plate to be ficti-
tious. Subsequent search of the car revealed the fruits of a bur-
glary. A robbery conviction was sustained based on the evidence
found in the vehicle.

Doran v. State, 163 Tex. Cr. R. 212; 290 S.W. 24 510 (1956).

Officers stopped the defendant for running a flashing red light. As
they checked his operator's license, they observed his attempt to
conceal something. Search of the car revealed marijuana, and con-
viction for possession of marijuana was sustained.

Richardson v. State, 163 Tex. Cr. R. 585; 294 S.W. 2d 84k (1956).

The defendant was arrested Jor speeding and found to be in possession
of paraphernalia for using narcotic drugs. The. Court of Criminal
Appeals stated, "If the officer observed the appellant violating a
traffic law, he was authorized in arresting him and searching his
person. If after the arrest he observed that the appellant was
inﬁoxicated, or under the influcnce of a narcotic drug, he was then
authorized to search the vehicle." :

Aaron v. State, 163 Tex. Cr. R. 635; 296 S.W. 2d 264 (1956).

When arrested for DWI, the defendant was found to have heroin in his
shirt pocket. Conviction for possession of heroin was sustained.

Staton v. State, 35I S.W. 24 582 (1962).

The defendant waé arrested for speceding, and a pistol was found in
the front seat of the car. Conviction for carrying a prohibited
weapon was upheld.

Anderson v. State, 391 S.W. 24 54 (1965).

The defendant was observed driving without lighﬁs at 3:45 a.m.
Upon stopping the car, officers found evidence of a burglary and
burglary tools, and two suspects were found attempting to hide in
the back seat. A robbery conviction was sustained based on the .
evidence found.

28maylor v. State, 421 S.M. 2d 403 (1968).
YO




Preventing Offenses

'Chalmer 5 of the Texas Code of Criminal Procedure provides that a
private citizen may lawfully resist any offense against his person or
any attempt to injure him or to take his proyerty. Peace officers may
prevent unlawful acts about to be committéd in their presence.

Article 5.01 (65), C.C.P. - May prevent

The commission of offenses may'be prevented either by lawful resis-
tance or by the intervention of the officers of the law.

Article 5.02 (66), C.C.P. - Resistance to protect person

Resistance by the party about to be injured may be used to prevent
the commission of any offense which, in the Penal Code, is classed as
an offense against the person.

Article 5.03 (67), C.C.P. - To protect property

Resistance may also be made by the person about to be injured, to
prevent any illegal attempt by force to take or injure property in
his lawful possession.

Article 5.04 (68), C.C.P. - Limit to resistance

The resistance which the person about to be injured may take to pre-
vent the commission of the offense must be proportioned to the injury
about to be inflicted. It must be only such as is necessary to repel
the aggression.

Article 5.05 (69), C.C.P. - Exzessive force

If the person about to be injured, in respect either to his person
or property, uses a greater amount of force to resist such injury
than is necessary to repel the aggressor and protect his own person
or property, he is himself guilty of an illegal act, according to
the nature and degree of the force which he has used.

Article 5.06 (70), C.C.P. - Other person may prevent

Any person other than the party about to be injured by another may
also, by the use of necessary means, prevent the commission of the
offense.

Article 5.07 (71), C.C.P., - Defense of another

The same rules which regulate the conduct of the person about to be
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injured, in repelling the aggression, are also applicable to the con-
duct of him who interferes in behalf of such person. He may use a
degree of force proportioned to the injury about to be inflicted, and
no greater. ’

Chapter 6 of the Code of Criminal Procedure provides that peace
ofi'icers have a duty to prevent the commission of offenses in their

presence:

Article 6.05 (76), C.C.P. - Duty of peace officer as to threats

It is the duty of every peace officer, when he may have been informed
in any manner that a threat has been made by one person to do some
injury to himself or to the person or property of another, to prevent
the threatened injury, if within his power; and, in order to do this,
he may call in aid any number of citizens in his county. He may take
such measures as the person about to be injured might for the pre-
vention of the offense.

Article 6.06 (77), C.C P. - Peace officer to prevent injury

Whenever, in the presence of a peace officer, or within his view, .one
rerson is about to vommit an offense against the person or property
of another or injurc himself, it is his duty to prevent it; and, for
this purpose, the pzace officer may summon any number of the citizens
of his county to his-aid. The peace officer must use the amount of
force necessary to prevent the commission of the offense and no
greater.

Aiticle 6.07 (78), C.C.P. - Conduct of peace officer

The conduct of peace officers, in preventing offenses about to be 3
committed in their presence, or within their view, is to be regula- i

" ted by the some rules as are prescribed in the action of the person
about to be injured. They may use all force necessary to repel the
aggression.

City Ordinances.Authorizingﬁﬁrrest

It is a universal rule of law that incorporated towns and cities
may pass ordinances as authorized by their state statutes. Most gities
authorize law enforcement officers to make arrests for Viqlatiqn of

these ordinances. A typical example is found in the Revised Code of

Civil and Criminal Ordinances of the City of Dallas, Texas:
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I, shall be the duty of every policeman to make arrests, without a
warrant, when a state law or city ordinance has been violated in his
presence. But in making such arrest and in conveying the offender to
the city Jail, he shall use only such force as is necessary to
effect his purpose.

Only a city police officer is authorized to arrest for a viola-
tion of a city ordinance unless such a violation constitutes a breach of
the peace or is also a violation of some state statute. Probably the
most commonly enforced city ordinances are the ones regulating traffic.

The Uniform Act Regulating Traffic on Highways specifically empowers

governing bodies of cities or towns to emact ordinances regulating traf-
fic within their Jurisdictions as a proper exercise of their police
_powers, es long as such ordinances are not inconsistent with the state
Act.3% It is essential that oflicers of towns and cities be completely
familiar with the ordinances of their jurisdictions, since many of thése

laws have no counterparts under the state statutes.

-

Ancillary Arrest Authority

In addition to the statutes which focus on enforcement arrests,
certain other arrést statutes must be considered by the peace officer.
Included are the statutes covering arrest for violation of federal laws,
detention for identification, detention of'the mentally 111, arrest of

probation and parole violators, and summons by magistrates or Judges. ;

29Revisei Code of Civil and Criminal Ordinances of the City of
Dallas, Texas, 1960: Chapter 37, Section 6, p. 883.

30Article 6701-D, Section 27, R.C.S.
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Arrest for violation of federal laws

It has been stated as a general rule that state and local law
enforcement officers have authority to arrest for violations of federal
lawv committed within their presence or view.3l One federal court has
held that officers have not only the right but the duty to make such
arrests.32 _Thié authority is said to be granted on the basis that the
laws of the United States are the "supreme law of the land" and as such
are as binding as state and‘local laws.33

While federal statutes permit state Judgés and magistrates to hold

preliminary hearings,3h

state and local officers should deliver persons
arrested for violation of federal laws to the appropriate federal law
enforcement official so that the person may be arraigned before a United
States Commissioner or one of the newly.created Federal Magistrates for
proper charges.35 In cases where both federal and state or local charges

are pending against an accused, prompt and complete cooperation between

law enforcement officials is necessary.

Detention for identificatiou

Officers may now demand that persons believed to be witnesses to

a criminal offense identify themselves. The Code of Criminal Procedure

provides:

31A1exander, op. cit., p. 25k,

32Marsh v. United States, 29 F 2d 172; cert. den. 279 U.S. 8i4g;
49 5. Ct. 356 (1929). '

33risher, op. cit., p. 255.  3%18 U.5.C.A., Sec. 301.

35Fedefai Rule of Criminal Procedure 5 (1968’.
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Article 2.24, C.C.P. - Identification of witnesses

Whenever a peace officer has reasonable grounds to believe that a
crime has been committed, he may stop any person whom he reasonably
belicves was present and may demand of him hit name and address. If
such person fails or refuses to identify himself to the satisfaction
of the officer, he may take the person forthwith before a magistrate.
If the person fails to identify himself to the satisfaction of the
magistrate, the latter may require him to furnish bond or may commit

him to Jail until he so identifies himself.

The witness cannot be forced to make a statement--only to furnish
proper identification. Further, in a recent case, the Texas Court of
Criminal Appeals held that should an officer, while detaining a witness
for identification, discover probable cause for the arrest of the wit-
ness, he nay arrest such a person without a warrant.36

This statute also permits an officer to compel an accused offender
to identify himself.37 Clearly. the officer cannot lawfully compel the
accused to make a statement, but he may preperly warn him of his consti-
tutional rights against self-incrimination, as prescribed by Texas law,

and may question either the witness or the suspect.38

Detention of the mentally ill

It is well settled in most states that persons who are mentally
111 may be detained for their own protection to prevent them from
injuring themselves or others.39 This detention is also part of the

process to determine the person's mental capacity. The "Texas Mental

Health Code" provides:

»

36pyra v. State, W4T S.W. 24 937 (1965).

3T rmmel v. State, 45 S.W. 2d 924 (1969).

3Brticle 38.22, C.C.P.  3%isher, op. cit., p. 65.

by
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Article 5547-27, R.C.S. - Authority of health or peace officer

Any health officer or peace officer who has reason to believe and
does believe, upon the representation of a credible person, in
writing, or upon the tasis of the conduct of the person or the cir-

, cumstances under which he is found, that the person is mentally ill

\ and because of his mental illness is likely to cause injury to him-
self or others if not immediately restrained, may, on obtaining a
warrant from any magistrate, take such person into custody, and
immediately transport him to the nearest hospital and make an appli-
cation for his admission, pursuant to the warrant of the magistrate.
Such person admitted upon such warrant may be detained in custody
for a period not to exceed twenty-four (24) hours, unless a further
written order is obtained from the County Court or Probate Court of
such county ordering further detention. Provided, however, that
should the person be taken into custody on a Saturday, or Sunday, or
a legal holiday, then the twenty-four hour period allowed for
obtaining the court order permitting further detention shall begin
at 9 o'clock a.m. cn the first succeeding business day.

The purpose of this statute is not t6 confine the person to Jail but to

provide for examination of his physical and mental condition so that his

status may be properly evaluated or adjudicated.

Arrest of probation and parole violators

'The Code of Criminal Procedure expressly authorizes arrest of
those who violate the te;ms of pri.ation or parole. It provides‘that
the Judge of the court wheré the accused vas granted probation may issue E
a varrant of arrest when the accused has violated the terms imposed by '
the court.'® The Board of Pardons and Paroles may issue a warrant of
.arrest, on order from the governor, for any convict who has violated
the terms of his parcle from the Texas Department of Corrections.hl

This warrant may also be issued to prison officials and to state and ' %

local law enforcement personnel., In either case, the prisoner is

e S e

4Oprticle 472.12, Section 8, C.C.P.

b1prticle 42.12, Section 21, C.C.P.
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entitled to a hearing on the revocation following his arrest.

Summons by magistrate or judge

k2

The Code of Criminal Procedure permits the magistrate = or the
Judge empowered to issue a capias for the arrest of the accusedu3 to
issue a summons in lieu of a warrant of arrest when immediate arrest is
neceséary due to the facts indicated in the crime charged. The summons
is a formal notice to appear in court to answer a criminal charge filed
therein; it is not an order to arrest. It is discretionary with the
issuing authority under the statutes and may be served on the accused by
delivery of a cop& to him personally,~de14xery of a copy to his dwelling
or usual place of abode, or by mailing a copy to his last known address.
If the accused fails to appear et the time, late and place named in the
summons, the magistrate is then authorized by law to issue a warrant or

capias for his arrest. Federal Rule of Criminal Procedure 5 provides

the United States Commissioner or Federal Magistrate with similar power.

b2prticle 15.03, C.C.P.

Y3nrticle 23.03, C.C.P.




CHAPTER VII

USE OF FORCE IN MAKING AN ARREST

Since the law enforcement officer has a duty to make arrests, the
law empowers him to use such force as is reasonable and necessary to

take an offender into custody. Such use of force is justified only in

.the making of a lawful arrest. The precise limits of force are not

defined by statute, but the officer may use no more force than is rea-

sonable and necessary to effect the arrest.

Article 15.24 (241), C.C.P. - What force may be used

In making an arrest, all rezsonable means are permitted to be used to
effect it. No greater force, however, shall be resorted to than is
necessary to secure the arrest and detention of the accused.

Article 37, P.C. - Officer Justified

A person in the lawful execution of a written process or vertal
order from n court or magistrate is Justified for any act done in
obedience thereto. A peace officer is in like manner Justified for
any act which he is bound by law to perform without warrant or
veibal order.

Article 1210, P.C. - By officer in the execution of lawful order

Homicide by an officer in the execution of lawful orders of magis-
trates and courts. is justifiable when ‘he is violently resisted and
has Just grounds to fear danger to his own life in executing the
order. - .

Article 14.05 (216), C.C.P. - Rights of officer

In each case enumerated where arrests may be lawfully made without
warrant, thc officer or other making the arrest is Justified in
adopting all measures which he might adopt in cases of arrest under
warrant.

When an officer possesses a warrant of arrest for a felony charge,
the Code of Criminal Procedure allows him to forcibly enter a private
68
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residence. This authority is not granted, however, in cases of misde-

meanor arrests.

Article 15.25 (242), C.C.P. - May break door

In case of felony, the officer may break down the door of any house
for the purpose of making an arrest, if he be refused admittance
after giving notice of his authority and purpose.
In addition to the above statutes, Article 1222 of the Penal
Code, which applies to both peace officers and private citizens, sets
.out certain conditions under vwhich homicide is Justifiable.

Article 1222, P.C. - In preventing felonies, etc.

Homicide is Justifiable when inflicted for the purpose of preventing
murder, rape, robbery, maiming, disfiguring, castration, arson,
burglary and theft at night, or when inflicted upon & person or per-
sons who are found armed with deadly weapons and in disguise in the
night time on premises not ais or their own, whether the homicide be
committed by the party about to be injured or by another in his
behalf when the killing takes place under the following circum-
stances:

(1) It must reasonably appear by the acts or by words coupled with
thé acts of the person killed that it was the purpose and intent of
such person to commit one of the offenses above named.

(2) The killing must take place while the person killed was in the
act of committing the offense,or after some act done by him showing
evidently an intent to commit such an offense.

(3) It must take place before the offense committed by the party
killed is actually completed, except that in case of rape the
ravisher must be killed at any time before he has escaped from the
presence of his victim, and except also in the cases hereinafter
enumerated.

(4) where the killing takes place to prevent the murder of some
other person, it shall not be deemed that the murder is completed
50 long &s the offender is still inflicting violence, though the
mortal wound may have been given.

{5) If homicide takes place in preventing a robbery, it is Justifia-
ble if done while the robber is in the presence of the one robbed or
is flying with the property taken by him.

(6) In cases of maiming, disfiguring or castiation, the homicide may

take place at any time while the offender is mistreating with vio-
lence the person injured, though he may have completed the offense.

el
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(7) In case of arson, the homicide may be inflicted while the offen-
der is in or at the building or other property burnt, or flying from
the place before destruction of same.

(8) In cases of burglary and theft by night, the homicide is Justi-
fiable at any time while the offender is in the building or at the
place where the theft is committed, or is within reach of gunshot
from such place or building.

(9) When the party slain in disguise is engaged in any attempt by
wvord, gesture or otherwise to alarm some other person or persons and
put them in bodily fear. ’ ‘

The amount of force which may be deemed "reascrable and necessary"
varies with the facts of each arrest, but an arresting officer clearly
nzy not use wanton or unnecessary violence. The Texas Court of Criminal
Appeals has stated, "A commission to.be a peace officer is not a license
to commit an assault."l

An offender is legally dbound to submit to a lawful arrest, and
any resistance on his part will Justify the officer in filing additional
charpges of resisting arrest and assault, if such results from the offen-
der's actions. The accused , on the other hand, has no duty to submit to
an unlavful arrest or to unnecessary violebnce on the part of the officer,
and he may lawfully resist such acts. Use of excessive force or execu-

tion of an unlawful arrest may result in the f£iling of civil and/or

criminal charges against the arresting officer.

lvera v. State, 111 Tex. Cr. R. 85; 10 S.W. 24 383 (1928).




CHAPTER VIII
IMMUNITY FROM ARREST

There are limitations regarding the arrest of certain individuals.
These limitations exist because of recognized immunities accorded to the

status of these persons.

Diplomatic Immunity

Diplomatic immunity from arrest has been recogpizeﬁ as a principl&
of international law throughout history. Such immunity is granted to
government officials of the national sovereignty which they represent.
This does not apply to all alieas--only to those holding true diplomatic
status.l Diplomatic immunity protects foreign ambassadors, ministers,
emissaries and legations, together with their employces, staffs, ser-
vants and members of their immediate families, from arrest and prosecu-
tion in countries where they aré sent by their national governments.

This protection is aiforded because these individuals are considered to
be direcet representatives of their nationnl sovereignty. This does not
accord them the privilege of breaking our laws but mérely exempts them
from arrest and criminal prosecution. Any such individual who does vio-
late our lawvs is normally asked to leave the country through diplomatic
action of our Departﬁent of State.

The buildings or houses used as offices or hcmes of diplomatically

immune persons are likewise exempt from the normal law of search and

larticie 29, P.C.
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seizure, this property being considered as foreign soil from the diplo-
matic viewpoint. This rule of diplomatic immunity also protects the
diplomatic corps of the United States while serving in foreign countries.

Foreign consuls and their employees are not normally granted full
diplomatic immunity, as they are usually cuommercial agents who handle
business matters for their country or its citizens. In some cases, how-

ever, consuls are granted immunity by the Department of State. Persons

granted diplomatic immunity are normally registered with this department

and carry upon their persons cards identifying them and stating their

immunity from arrest.

Members of the United States Congress

and the Texas legislature

Article 1, Section 6 - Public laws of the United States (excerpt)

Senators and Representatives shall be privileged from arrest during
their attendance at the sessions of their respective Houses, and in
going to and returning from the sane.

Article 1.21 (18), C.C.P. - Privilege of legislators

Senators and Representatives shall, except in cases of - treason,
felony, or breach of the peace, be privileged from arrest during tic
session of the legislature, and in going to and returning from the
same, allowing one day for every twenly miles such member may reside
from the place at which the Iegislature is convened.

Voters on Elcction Days

Article 1.22 (1_9)J_C.C.P., and Constitution, Article 6, Section 5

Voters shall, in all cases except treason, felony or breach of the
peace, be privileged from arrest during their attendance at elec-
tions, and in going to and returning therefrom.

Article 261, P.C.

If any magistrate or peace officer shall knowingly causc an elector

8
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to be arrested in attending upon, going to, or returning from an
election, except in cases of treason, felony or breach of the peace,
he shall be fined not exceeding three hundred dollars.

State Militia

Article 5847, R.C.S.

No person belonging to the active militia of this State shall be
arrested on any civil process while going on duty or returning from
any place at which he may be required to attend from military duty,
except in cases of treason, felony, or breach of the peace.

Article 5891, Section 12 (c), R.C.S.

No officer or enlisted man of the Texas State Guard shall be
arrested on any varrant, except for treason or felony, while going
to, remaining at, or returning from the place where he is ordered to
attend for military duty. Every officer and enlisted man of such
forces shall, during his service therein, be exempt from service
upon any posse comitatus anc from Jury duty.

Out -of -State Witnesses

Article 24.28, Section 5 (48AA), C.C.P. - Uniform act to secure
attendance of witnesses from without State

If a person comes into this State in obedience to a sumnions directing
him to attend and testify in this State, he shall not while in this
State pursuant to such summons be subject to arrest.
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CHAPTER IX

DISPOSITION PROCEDURES FOLLOWING ARREST

Search Incidental to Arrest

The right of a law enforcement officer to search an arrested per-

son is well founded in all Jurisdicfions of the United States. The

Supreme Court has stated:

Unquestionably, when a person is lawfully arrested, the police
have the right, without a search warrant, to make a contemporaneous

or implements used to commit the crime . . . The rule allowing con-
temporaneous searches is Jjustified, for example, by the need to
seize weapons and other thirgs which might be used to assault an
officer or effect an escape, as well as the need to prevent the
destruction of evidence of a crime--things which might easily

happen where the weapon or evidence_is on the accused's person or
under his immediate control . . 1

Search is limited, however, to the person of the accused and the
area under his immediate”co‘ntrol or in his immediate vicinity. A gen-
eral exploratory search or search of places or locations remote or away
from the place of lawful arrest may not be conducted without the consent

of the accused or possession of a search varrant.® The area "under the

his reach or in plain view. The exact area depends upon the facts and

‘ Ypreston v. United States, 376 U.S. 364; 84 S. Ct. 881 (1964); and
. Chimel v. California, 395 U.S. 752; 89 S. Ct. 2034 (1969).

! QChimel v. California, supra.; and James v. Louisiana, 382 U.S.
37; 86 s. ct. 151 (1965).

T

search of the person of the uccused for weapons or for the fruits of *

immediate control" of the accused refers to his person or the area within
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circumstances in each casa.3

Evidence found as a result of a search incidental to lawful
grrest is admissible in court.h However, should the arrest be held
unlawful, the evidence so seized 1is inadmissible.” While no precise
data are available, it is well recognized by law enforcement authorities
that the majority of evidence gained through search and seizure is the

result of an arrest, rather than search with a warrant.6

Magistrate's Proceedings

In every casc vwhere an arrest is made, either with or without a
_warmnt, the arresting officer has a duty to take the accused before a
magistrate. " If the arrest is rade with a varrant, the Code of Criminal

Procedure provides:

Article 15.17, C.C.P. - Duties of arresting officer and magistrete

In each case enumerated in this Code, the person making the arrest
shall without unnecessary delay take the person arrested or have him
taken before some magistrate of the county where the accused wes
arrested. The magistrate shall inform in clear language the person
arrested of the accusation against him and of any affidavit filed
therewith, of his right to retain counsel, of his right to remain
silent, of his right to have an attorney present during any inter-
view with peace officers or attorneys representing the state, of his
right to terminate the interview at any time, of his right to request
the appointment of counsel if he is indigent and cannot afford
counsel, and of his right {0 have an examining trial. He shall also
inform the person arrested that he is not required to make a state-
ment and that any statement made by him may be used against him.

3Paylor v. State, 42) S.W. 2d 4o2 (1967). '*Terry v. Ohio, supra.

Mapp v. Ohio, supra., and Article 38.23, C.C.P,

6Criminal Lav and the Constitution (Ann Arbor, Michigan:
Institute of Continuing Education, 1968), p. 138.
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The magistrate shall allow the person arrested reasonable time and
opportunity to consult counsel and shall admit the person arrested to
bail if allowed by law.

In cases where the arrest is made without a warrant, a similar

duty is imposed upon the arresting officer:

Article 14.06, C.C.P., - Must take offender before magistrate

In each case enumerated in this Code, the person making the arrest
shall take the person arrested or have him taken without unnecessary
delay before the magistrate who may have ordered the arrest or before
some magistrate of the county where the arrest was made without an
order. The magistrate shall immediately perform the duties desecribed
in Article 15.17 of the Code.

Arrest for Traffic Violations

Persons arrested for violation of traffic laws must be taken
before a magistrate if théy demand a hearing. Otherwise, they may be
released by the arresting officer with a citation to appear.7 Failure to
take an arrested person before a magistrate without unnecessary delay may
be the basis for legal damage action in civil cpurt against the arresting
o:t‘ficer.8 While the courts recognize that a magistrate is not always
readily available, it is the officer's duty to obtain one, and hé must
certainly do so not later than the beginning of the next business day of

the court .9

Confessions

The United States Supreme Court has also held that failure of the

arresting officer to promptly arraign an accused may be grounds for

7Article 792, P.C.; and Article 6701d, Section 147, R.C.S.

84eath v. Boyd, supra.; and Hicks v. Matthews, 266 S.W, 2d 846

(1954).
J0pinion C-558, Texas Attorney General (Décember G, 1965).
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exclusion of evidence obtained during the arrest or a confession made
following the arrest.10 While these cases were decided under Federal
Rule 5a, the Texas statute requiring an officer to take the accused
before a magistrate is worded similarly. Both use the term "without
unnecessary deZl.-a,y".l:L The Texas Court of Criminal Appeals has indicated
by dictum that they might follow the spirit of these cases based on our
statutory requirement. The Texas rule is that "illegal detention", not

unlavful arrest, may under certain circumstances invalidate a confes-

s:h:m.]'2

In 1968, the Congress of the United Stutes passed Public Law

90-351, amending Section 3501 of Title 18 of the United States Code
Annotated, as follows:

Section 3501 - Admissibility of confessions

(a) In any criminal prosecu:ion brought by the United States or by
the District of Columbia, = confession, as defined in subsection (e)
hereof, shall be admissible in evidence if it is voluntarily given.
Before such confession is received in evidence, the trial judge shall,
out of the presence of the Jjury, determine any issue as to voluntari-
ness. If the trial Judge determines that the confession was volun-
tarily made it shall be admitted in evidence and the trial judge

shall permit the jury to hear relevant evidence on the issue of
voluntariness and shall instruct the jury to give such weight to the
confession as the Jjury fecls it deserves under all the circumstances.

(b) The trial judge in determining the issue of voluntariness shall
take into consideration all the circumstances surrounding the giving
of the confession, including (1) the time elapsing between arrest
and arraignment of the defendant making the confession, if it was
made after arrest and before arraignment, (2) whether such defen- ’
dant knew the nature of the offense with which he was charged or of
vhich he was suspected at the time of making the confession,

LOMclabb v. United States, 318 U.S. 332; 63 S. Ct. 708 (1943; and
Mallory v. Un::i2d States, 354 U.S. b49; 75 8. Ct. 1356 (1957).

A rticles 14.06 and 15.17, C.C.P.
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(3) vhether or not such defendant was advised or knev that he was not
required to make any statement and that such statement could be used
against him, (4) whether or not such defendant had been advised prior
to questioning of his right to the assistance of counsel; and
‘ (5) whether or not such defendant was without the assistance of
b» \ counsel when questioned and when giving such confession.

The presence or absence of any of the above-mentioned factors to be
taken into consideration by the Judge need not be conclusive on the
issue of voluntariness of the confession.
No cases have been decided under this ruling at the time of this
writing. However, the intent of Congress seeus to be to relax the strict

- Interpretations of the McNabb and Mallory cases.

The Texas confession rules are set out in Article 38.22 of the

Code of Criminal Procedure, which provides:

Article 38.22, C.C.P. - Whea oral and written confessions shall be
used (partial content)

The oral or written confession of a defendant made while the defen-

dant was in jail or other place of confinement or in the custody of
an officer shall be admissible if:

(a) it be shown to be the voluntary statement of the accused taken
in the presence of an examining court in accordance with law; or

(b) it be -de in writing and signed by the accused, and show that
the accused has at some time prior to the making thereof r=ceived
from the person to whom the statement is made the warning set out in
Subsection (c¢) (1), (2) and (3) below or received from the magis-
trate the warning provided in Article 15.17, and shows the time, date,
and place of the warning and the name of the person or magistrmte who
administered the warning; or '

(c) it be made in writing to some person who has warned the defen-
dant from whom the statement is taken that (1) he has the right to
have a lawyer present to advise him either prior to any questiouing
or during any questioning, (2) if he is unable to employ a lawyer,
he has the right to have a lawyer appointed to counsel with him
prior to or during the questioning, and (3) he has the right to
rerain silent and not to make any statement at all and that any
statement he makes may be used in evidence against him at his trial.

P L T T BV U A At S .

The Texas Court of Criminal Appreals has recently held that the

above confession warning may be given to the accused either by the
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arresting officer or the ma.gistrate.13 However, this ruling does not

relieve the officer of his statutory duty to take the accused before a

magistrate.

\
\
\

Out -of -County Warrant

. When & law enforcement officer makes an arrest with a warrant
issued in a county other than his own, the Code of Criminal Procedure
imposes the following statutory duties upon him:

-

Article 15.16 (233), C.C.P. - How warrant is executed

The officer or person executing a warrant of arrest shall immediately
take the person before the magistrate who issued the warrant or
before the magistrate named in the warrant, if the magistiate is in
the same county where the person is arrested. If the issuing or
named magistrate is in another county, the person arrested shall be
taken without unnecessary delay before some magistrate in the county
in which he was arrested.

Article 15.18 (235), C.C.P. - Arrest for out-of-county offenses

One arrested under a warrant issued in a county other than the one in
vhich the person 1is arrested shzll be taken before a mugistrate of
the county where the arrest takes place who shall take pail, if
alloved by law, and immediately transmit the bond taken to the court
having Jurisdiction of the offense.

Article 15.19 (236), C.C.P. - Notice of arrest

- If the accused fails or refuses to give bail, as provided in the
preceding Article, he shall be ¢ommited to the Jail of the county
wvhere he was arrested; and the magistrate committing him shall -
immedietely notify the sheriff of the county in which the offense 4
is alleged to have been committed of the arrest and commitment,
which notice may be given by telegraph, by mail, or by other written :
notice. ' A

Article 15.20 (237), C.C.P. - Duty of sheriff receiving notice

The sheriff receiving the notice shall forthwith go or send for the

13Easley v. State, 448 S.W. 2d koo (1969) .
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Prisoner and have him brought before the proper court or magistrate.

Article 15.21 (238), C.C.F, - Prisoner discharged if not timely
demanded

If the proper officer of the county where the offense is alleged to
have been committed does not demand the prisoner and take charge of

him within ten days from the day he is committed, such prisoner
shall be discharged from custody.

Habeas Corpus Proceedings

Article 11.01 (113) - What writ is

The writ of habeas corpus is the remedy to be used when any. person is
restrained in his liberty. It is an order issued by a court or Judge
of competent Jurisdiction, directed to any one having a person in his
custody, or under his restraint, conmanding him to produce such per-

son, at a time and place named in the writ, and show why he is held
in custody or under restraint.

From the peace officer's viewpoint, the purpose of a habeas corpus
px:oceeding before a trial is to determine wilether a person in Jail oi‘
confinement is being lawfully held. The Judge ordering the hearing on
the ap{)lication for writ may order the person felease'd on bond prending
the hearing, or he nay ordexj the person having. custody of the accused to
appear in court, bringing the accused before the court at that time.

The filing of a proper charge in the manner prescribed by law normally
satisfies tho req_uirément of lawful custody following arrest, but, vhen
no charge is filed, the officer having custody of the accused is bound to
discharge or release him from further confinement. The officer receiv-
ing the writ is bound by law to obey iis arder.

Article 11.34 (146), C.C.P. - Disobeying writ

When service has been made upon a person charged with the illegal
custody of another, if he refuses to obey the writ and make the
return required by law, or, if he refuses to receive the writ, or
conceals himself, the court or Jjudge issuing the writ shall issue a
warrant directed to any officer or other suitable person willing to
execute the same, commanding him to arrest the person charged with

30
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the illegal custody or detention of another and bring him before such
court or judge. When such person has been arrested, and brought
before the court or Judge, if he still refuses to return the writ, or
does not produce the person in his custody, he shall be committed to
Jail and remain there until he is willing to obey the writ of habeas
corpus, and until he pays all costs of the proceeding.

E:
A
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CHAPTER X
PROBILEMS REIATING TO UNIAWFUL ARREST

The fact that an accused has been unlawfully arrested is not in
itself grounds for quashing an indictment or a complaint,l and does not
‘serve as a bar to trial on thé merits of the charges brought against
him.z The unlawful arrest does, however, normally render evidence seized
at the time of the arrest inadmissible against the accused, and it may be
the basis for civil and/or criminal charges against the person making the

arrest.

The Exclusionary Rule

The Exclusionary Rule of Evidence is a Judicially created rule of
lawv which excludes from evidence any matter seized as a result of an
unlawful frrest, search or seizure. This ruie was first firmly estab~

lished in 1914 by the United Stafes Supreme Court in the case of Weeks v.

United §_tg1tes,3 in which the Court held that the Fourth Amendment to the
Constitution barred the use of evidence secured through illegal search
or seizure. This decision applied cnly 3n federal prosecutions, and

there was no bar to the use of unlawfully seized evidence in state

lJohnson v. State, 379 S.W. i 529 (1654).

2Da.vis v. .S‘.ba‘l:e, supra.

3Weeks v. United States, 232 U.S. 383; 34 S. Ct. 3k (1914).
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courts until the case of Mapp v. Ohio in 1961.%

Two Years later the Supreme Court ruled that the Mapp decision did
not require the states to adopt federal rules and standards of admissi-
bility, leaving the states free to adopt their own standards.s These
standards must, however, meet the ones set by the -Constitution of the
United States.

The State of Texas adopted the Exclusionary Rule by statutory
enactment in 1925, when Article 72Ta of the then Code of Criminal Pro-
cedure vas passed, excluding from evidence any unlawfully seized matter.
The 1925 Texas statute, with minor changes, now appears in Article 38.23
of the 1965 Code of Criminal Procedure.

Article 38.23 (727a), C.C.P. - Evidence not to be used

No evidence obtained by an of ficer or other person 3n violation of
any provisions of the Constit’?,g.tion or: laws of the State of Texas, or
of the Constitution or laws of the United States of Americe, shall
be admitted in evidence aga:.nst the accused on the trial of any

. eriminal case.

|

In any case wvhere the legal evidence raises an issue hereunder, the
Jury shall be instructed that if it believes, or has a reasonable
doubt, that the evidence was obtained in violation of the provisicns
of this Article, then and in such event, the Jjury shall disregard
any such evidence so obtained.

In a recent review of the Exclusionary Rule, the United States

Supreme Court made the followihg comnents:

Ever since its inception, the rule excluding evidence seized in
violation of the Fourth Amendment has been recognized as a principal
mode of discouraging lawless police conduct . . . Thus its major
thrust is a deterrent onz . . . and experience has taught that it is
the only effective deterrent to police misconduct in the criminal
contest, and that without it the constitutional guarantees against

l‘Magg v. Ohio, supra.
Jer v. Califcrnia , Supra.
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unreasonable searches and seizures would be a mere "form of words"
. « « The rule also serves another vital function--"the imperative
of Jjudicial integrity" . . . Courts which sit under our Constitution
cannot and will not be made party to lawless invasions of the con-
stitutional rights of citizens by permitting unhindered governmental
use of the fruits of such invasions. Thus, in our system, evidenti-
ary rulings provide the context in which the Judicial process of
) - Inclusion and exclusion approves some conduct as comporting with
constitutional guarantees and disapproves other actions by state
ageﬁt‘s,\. + + The exclusionary rule has its limitations, however, as
a tool of Jjudicial control. It cannot bve properly invoked to
exclude the products of legitimate police investigative techniques
on the ground that such conduct which is closely similag involves
unwarranted intrusions upon censtitutional protections,

Civil and Criminal Liability for Unlawful

Arrest in State Cases

A significant result of unlawful arrest is ‘possib;e suit against
the arresting officer ‘fér false arrest or false imprisonment, both well-
recognized causes of civil action Zn Texas.? The officer's liability
will be based upon the facts and circumstances of the case, the degree of
force u‘sed to effect the arrest, and the 1njur); done to the arrested per-
t~:on.8 Punishment for 'cor;vic_tion_ in such a case is a fine riut to exceed
five hundred dollars or confinement in jail for a period not exceeding

one year.9

Article 1169 (1039), P.C. - False imprisonment

False imprisonment is the willful detention of another against his
consent and where it is not expressly authorized by law, whether such
detention be effected by an assault, by actual violence to the person, 3
by threats or by any other means which restrains the party so detained
from removing from one place to another a&s he may see proper.”

et o
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Terry v. Ohio, supra. THeath v. Boyd, supra. ‘
Bﬂicks v. Matthevws, supra. 9A,rtic_1e 1174, P.C. 3
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If the arresting officer's acts are found to have been wanton,

excessive or wholly unreasonable, he may also be subjected to criminal

prosecution. If unnecessary or unreasonable force has been used, the

officer will be charged with a crime commensurate with the degree of

force exercised. Possivle charges include murder, negligent homicide or

any degree of assault establi:hed by the Penal Code. It must be noted

that an honest mistake by an officer in arresting the wrong person may

be shown in mitigation of damages or as a defense to the charge of false

arrest or faliie imprisonment.lo

Civil and Criminal Liability for Unlawful

Arrest in Fedexral Cases

The United States Code provides both criminal and civil sanctions

against those who make unlawful or otherwise unreasonable arrests through

excessive use of force. Title 42, Section 1983, of the United States

Code permits civil action to be filed and heard in federal courts, and

'I;itle 18, Sections 241 and 242, makees such violations a federsl crime

subject to prosecution in the federal courts.

Us»_e‘ of Force to Resjst Unlawful Arrest

While it is the duty of every person to submit to a lawful arrest, :

made either with or without a warrant, submission to an unlawful arrest

ARSI (PSR

is not require*:’..l'1 The limits to resistance to unlawful arrest have

never been precisely set down by the courts.

SNSRI

The corly view was that @

VB

Wschnaurer v, Price, 12b 8.4, 24 940 (1939).
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11Te:»:.s--.s Jurisprudence, op. cit., Section 29, p. 175.
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person being so arrested could use any force necessary to resist, even to
taking the life of the arresting officér. This view was buttresseﬁ on
the common knowledge that Jails in early times, particularly those in
Great Britain, wvere fearsome places where death frequently resulted from
improper treatment, and bail was seldom gram;ecl.l2 This attitude h{xs
changeci considerably in the United States, where -bail and writs of habeas
corpus are available in most cases, and confinement facilities are much
improved.

The ’I‘e);as standard with regard to unlawful arrest seems to be
that the person 56 arrested has two alternatives--he may choose to appeal
to the law for redress by making application for habeas corpus or by
institution of a civil suit apainst the arresting officer, or he may
resort to the right of physical resist&mce.13 However, should he choose
the latter, he may use only such force as is reasonably necessary to pre-
vent the arrest or to free himself from illegal restraint.ll‘

The degree of resistance will vary with 'the circumstances in each
case. In some instances, the resistance may take the form of threaten-
ing the officer with a deadly veapon, running from him, snatching the
warrant from his hand, simply refusing to accompany him, struggling or
fighting with his, or actually using the weapon agair;st him. However,
the person ’Sehaying in such a manner does so at his own risk, since,
if the arrest does prove to be lawful, the accused may be charged with

resisting arrest or éssault on the officer.

12Fisher, op. cit., p. 365.
13§§ Parte Baker, 43 Tex. Cr. R. 281; 65 S.W. 91 (1901).

Mg ow v. State, 91 Tex. Cr. R. 1; 237 S.W. 563 (1922).
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The Texas courts have handed down several verdicts of Justifiable
homicide in cases where an officer was slain vhile attempting to make an

-unlawful arrest.l? It is therefore absolutely essential that all offi-

cers fully understand the elements of a lawful arrest and that they
exercise careful judgment and professional demeanor when making or
attempting to make an arrest.

Judge Henry Friendly has stated:

The law relating to arrest and detention does not always provide
bright lines, and minor errors by the police are hardly to be
avoided. But, when the police operate in calculated and substuntial
disregard of the applicable rules, they cannot expect ghe benefit of
any doubt as to undue Pressure in a truly close case .1

Although it has been suggested that many of the difficult situa-

tions in which lav enforcement officers become involved are due to

archaic arrest laws, all too often the fault really lies in the fact

that the officer does not clearly understand what the law requires of

nim. 17 -
op1y v. State, supra.; Tiner v. State, L4 Tex. 128 (1875).
1600111ns v. Beto, 348 F 2d 823, S5th Cir. (1965).
1Tcomments: The law of Arrest in Texas (27 Baylor L. Rev. 303,
1965) . ‘




CHAPTER XI

EXISTING "MODEL" LEGISIATION

A student of the law of arrest would be unable to complete his

study of the subject without review of the existing “"model" statutes ,

three of which have had or are having considerable influence on legisla-
tive bodies, legal authorities and ‘the Judiciary. These "models" are the
Uniform Arrest Act, the Model State Statute on "Stop and Frisk", and ‘the
~American lav Institute's Model Pre-Arraignment Procedure. While none of
these statutes is in effect in Texas, they do provide‘realistic guide-
lines for future legislation ané for improvement in the Present Texas ,

lavws of arrest.

The Uniform Arrest Act

-

This Act was prepared by the Interstate ‘Commis‘sion on Crime after
several years of study. It is truly a classic effort to update the laws
of arrest, the authors having fully recognized that current arrest laws
antedate modern police practice and requirements for public safety.l The
Act was adopted with minor modifications in the states of Delaware, New
Hampshire and Rhode Island. Regrettably, however, it was published in

its final form in 1942 and consequently assumed the aurs of a wartime

emergency measure. While the end of World War II brought little effort

ISam B. Warner, The Uniform Arrest Act, 28 Va. L. Rev. (1942),
p. 315.
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toward further passage, many states have been influenced by its provi-

sions, the State of Texas having adopted Section 12, "Identification of

Witnesses", in 1967.2 The following is the text of the Act:

THE UNIFORM ARREST ACT

An Act Concerning Arrests by Peace Officers, Providing for the
Questioning and Detention of Suspects, Searching Suspects for
Weapons, the Force Permissible in Making and Resisting Arrest,
Arrests without a Warrant, the Use of Summons Instead of Arrest, the
Release and Detention of Porsons Arrested and the Identification of

Witnesses, Prescribing Penalties, and Making Uniform the Law Relating
Thereto.

Section 1. Definitions. As used in this act:

"Arrest" is the taking of a person into custody in order that he may
be forthcoming to answer for the commission of a crime.

"Felony" is any crime which is runishable by death or imprisonment
for more than one year. Any other crime or any violation of a
municipal ordinance is a misdemeanor. (Change, if necessary, to
definition appropriate for your state:)

“"Peace officer" is any public officer authorized by law to make
arrests in a criminal case.

‘Sect'ion 2. Questioning and Detaining Suspects.

(3) The total period of detention provided for by th’s section shall

(1) A peace officer may stop any person abroad who he has reasonable
ground to suspect is committing, has committed, or is about to commit
a8 crime, and may demand of him his name, address, business abroad,
and whither he is going.

(2) Any person so questioned who fails to identify himself or explain
his actions to the satisfaction of the officer may be detained and
further questioned and investigated.

not exceed two hours. The aetention 1s not an arrest and shall not be
recorded as an arrest in any official record. At the end of the
detention the person so detained shall be released or be errested and
charged with a crime.

2prticle 2.24, C.C.P,

G0




Section 3. Searching for Weapons. - Persons Who Have Not Been

Arrested.

A peace officer may search for a dangerous weapon any person whom he
bas stopped or detained to question as provided in Section 2, when-
ever he has reasonable ground to believe that he is in danger if the
person possesses a dengerous weapon. If the officer finds a weapon,
he may take and keep it until the completion of the questioning,
when he shall either return it or arrest the person. The arrest may
be for illegal possession of the weapon. ;

Section 4. Arrest - Permissible Force.

(1) No unreasonable force or means of restraint shall be used in
detaining or arresting any person.

(2) A peace officer who is making an arrest need not retreat or
desist from his efforts by reason of the resistance or threatened
resistance of the person being arrested; nor shall he be deemed an
aggressor or lose his right t» self defense by the use of reasonable
force to effect an arrest.

(3) A peace officer, who has reasonable ground to believe that the
person to be arrested has ccmmitted a felony, is Justified in using
such force as may be necessary to effect an arrest, to prevent escape
or to overcome resistance only when:

(a) There is no other aprarently possible means of making the
arrest or preventing escape, and

(b) The officer has made every reasonable effort to advise the
person that he is a peace officer and is making an arrest.

Section 5. Resisting Arrest.

If a person has reasonable ground to believe that he is being
arrested by a peace officer, it is his duty to refrain from using
force or any veapon in resisting arrest, regardless of whether or not
there is a legal basis for the arrest.

Section 6. Arrest without a Warrant.

(1) An arrest by a peace officer without a warrant for a misdemeanor
is lawful whenever:

(a) He has reasonable ground to believe that the person to be
arrested has committed a misdemeanor in his presence,

(b) He has reasonable ground to believe that the person to be _

arrested has committed a misdemeanor out of his presence, either |
within the state or without the state, if the ‘law enforcement

officers of the state where the misdemeanor was committed so

request, and will not be apprehended. unless imnediately arrested.
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(2) An arrest by a peace officer without a warrant for a felony,
whether committed within or without the state, is lawful whenever:

(a) He has reasonable ground to believe that the person to be
arrested has committed a felony, whether or not the felony has in
fact been committed.

(b) A felony has been committed by the person to be arrested
although before making the arrest the officer had no reasonable
ground to believe the person committed it.

Section 7. Arrest on Improper Grounds.

If a lawful cause of arrest exists, the arrest is lawful even though
the officer charges the wrong offense or gives a reason that does not
Justify the arrest.

Section 8. Arrest Under & Warrant Not in Officer's Possession.

An arrest by a peace officer acting under a wvarrant is lawful even
though the officer does not have the warrant in his possession at the
time of the arrest, but, if the person arrested so requests, the war-
rant shall be shown to him as soon as practicable.

Section 9. Summons Instead of Arrest.

(1) In any case in which it is lawful for a peace officer to arrest
without a warrant a person for a misdemeanor, he may, but need not,
give him a written summons in substantially the following form:

(Insert form appropriate for your state.)

(2) If the person fails to appear in answer to the summons, or if
there is reasonable cause to believe that he will not appear, a
wvarrant for his arrest may issue. Willful failure to appear in
answer to the summons may be punished by a fine of not over one hun-
dred dollars or imprisonment {for not over thirty days.

Section 10. Release of Persons Arrested.

(1) Any officer in charge of a police department or ary officer dele-
gated by him may release, instead of taking before a magistrate, any
person who has been arrested without a warrant by an officer of his -
department whenever:

(a) He is satisfied either that there is no ground for making a
criminal complaint against the person or that the person was
arrested for drunkenness and no further proceedings are desirable.

(b) The person was arrested for a misdemeanor and has signed an
agreement to appear in court at a time designated, if the officer
is satisfied that the person is a resident of the state and will
appear in court at the time designated.

207
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(2) A person released as provided in this section shall have no right
to sue on the ground that he was released without being brought
before a mgistrate.

Section 11. Permissible Delay in Bringing Before Magistrate.

If not otherwise released, every person shall be brought before a
magistrate without unrcesonable delay, and in any event he shall, if
possible, be so brought witbin twenty-four hours of arrest, Sundays
and holidays excluied, unless a judge of the (district) court of the
(district) where he is detained or of the (district) court of the
(district) where the crime was committed for good cause show orders
that he be held for a further period not exceeding forty-eight hours.

Section 12, Identification of Witnesses. (Qptional)

Whenever a peace officer has reasonable ground to believe that a
crime has been committed, he may stop any person who he has reason-
able ground to believe was present thereat and may demand of him his
name and address. If the person.fails to identify himself to the
satisfaction of the officer, he may take the person forthwith before
a magistrate. If the person fails to identify himself to the satis-
faction of the magistrate, <he latter may require him to furnish (an
appearance) bond or may commit him to Jail until he so identifies
himself.

Section 13. Severabilify.

If any provision of this act or the application thereof to any person
or circumstances is held invalid, such invalidity shall not affect
other provisions or applications of the act which can be given effect
without the invalid provision or application, and to this end the
provisions of this act are declared to be severable.

The Model State Statute on "Stop and Frisk"

This model statute was prepafed by the Americans for Effective law

Enforcement, Incorporated, of Chicago, Illinois, as a guide for state

legislative bodies, following the decision of the United States Supreme

Court upholding the "stop and frisk" statutes of Ohio and New York.3 The

following is the text of the model:

3Terry v. Ohio, supra.
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A MODEL STATE STATUTE ON "STOP AND FRISK"u

(1) Whenever any peace officer of this state encounters any person
under circumstances which reasonably indicate that such person has
committed, is committing, or is about to commit a eriminal offense,
he may detain such person.

(2) Such detention shall be for the purpose of ascertaining the
identity of the person detained and the circumstances surrounding his
Presence abroad vhich led the officer to believe that he had commit-
ted, was committing, or was about to comit a criminal offense, but
no person shall be compelled to answer any inquiry of any peace
officer.

(3) No person shall be detained under the provisions of Section 2 of
this Act longer than is reasonably necessary to effect the purposes
of that subsection, and in no event longer than 15 minutes. Such
detention shall not extend beyond the place where it was first
effected or the immediate vicinity thereof.

(4) If any any time after the onset of the detention authorized by
Section 1 of this Act, probable caust:e for arrest of the person shall
appear, the person shall be arrested. If, after an inguiry into the
circumstances which prompted the detention, no probable cause for
the arrest of the person shall appear, he shall be released.

(5) Vhenever any peace officer authorized to detain any person under
the provisions of Section 1 of this Aci reasonably dbelieves that any
person whom he has detained, or is aboutVto detain, is armed with a
dangerous veapon and therefore offers & threat to the safety of the
officer or another, he may search his person to the extent necessary
to disclose, and for the purpose of disclosing, the presence of such
weapon. If such a search discloses a weapon or any evidence of a
criminal offense, it may be seized.

(6) Nothing seized by a peace officer in any such search shall be
admissible against any person in any court of this state unless the
.search which disclosed its existence was authorized by, and conducted
in compliance with, the provisions of this Act.

Supreme Court decisions on "stop and frisk" laws

On June 10, 1968, the United States Supreme Court, in a series of

three vases, upheld the validity of the Pprinciples contained in the

l‘Furnished through the personal courtesy of Fred E. Inbau,
Professor of Criminal law, Northwestern University School of lLaw, Chicago,
Illinois.
03
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"stop and frisk" statutes, specifically ruling on the statutes of New
York and Ohio. While minor differences exist in the various state
statutes, the principles announced by the Court merit considerat%on in
this study, since these decisions did, in effect, review the whole law of
arrest.

At the present time, the State of Texas has no "stop and frisk"
statute. However, the facts and circumstances in the following cases
seem analagous to Article 14.03, C.C.P., which authorizes arrest under

susplcious circumstances.

Terry v. Ohio, 392 U.S. 1; 88 8. Ct. 1868 (1968).

While patrolling a downtowr arza in plainclothes, a detective observed
the defendant and two companions in front of a store. Their behavior
clearly indicated that they were reconnoitering the store. The offi-
cer approached, identified himself and asked the three men for their
identification. After a brief exchange of words, the officer turned
the defendant around and patted down his coat, where he found a
pistol. He then arrested £ll three men, and a pistol was found on
one of the other suspects. The defendant was convicted of carrying

a ¢oncealed weapon. .

On appeal, the Ohio Supreme Court upheld the search and seizure of
weapons under the state "stop and frisk" statute. The U.S. Supreme
Court also upheld the conviction, stating, "It must be recognized
that whenever a police officer accosts an individual and restralns
his freedom to walk away, he has 'seized' that person.” The proper
"stop and frisk" was distinguished from a full arrest, and it was
pointed out that the officer carefully restricted his search to what
was appropriate to the discovery of the items he was looking for. It
would clearly be unreasonable to deny an officer the right to neu-
tralize any threat of physical harm, even though he might not be
absolutely certain that the suspect is armed. The Court recognized,
. + . the issue is whether a reasonably prudent man in the circum-
stances would be warranted in the belief that his safety or that of
others was in danger . . . ." The officer is entitled to draw rea-
sonable inferences from the facts and from his own experience, and
full "probable cause” is noi. necessary to Justify a "stop and frisk".

Sibron v. New York, 392 U.S. 40; 88 S. Ct. 1889 (1968).

The defendant was obsurved by an officer over a period of several
hours, during which he was seen to converse with several known nar-
cotics addicts on the street. He later entered a restaurant, where
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he talked with several more known addicts. Entering the restaurant,
the officer ordered the defendant outside, where he spoke with him
and then searched him, subsequently discovering heroin on his rperson.
The defendant was convicted for possession of narcotics, but the

U.S. Supreme Court reversed the decision, declaring the evidence to
have been illegally seized and therefore inadmissible, and pointing
out that therc was no reasohable basis for a search for weapons in
this case. An incidental search may not precede an arrest and then
serve as its own Justification, and an officer is not entitled to
scizec and scarch everyone of whom he makes ingquirivs. He must have
consilitutionally adequate reasonable grounds for making such a scarch,
and, in the case of a search for weapons madc in order to protect him-
self, he must be able to point to some fact which caused him to
reasonably infer that the individual was indeced armed and dangerous.

In this case, the officer's secarch was not cven limited to a ratiing
of the defendant's clothing to discover a weapon., He actually thrust
his hand into the defendant's pockets., His testimony showed that he
was looking for narcotics, and he found them. Such a search violated
the Fourth Amendment, which protects the sanctity of the person
against unreasonable intrusions on the part of all govermment agents.

Peters v. New York, 392 U.S, 82; 88 5. Ct. 1889 (1963).

Officer lasky of the New York City Police Departrnent, after stepping
out of the shower, heard a noise at the door of his apartment. Upon
looking through the peephole in the door, the officer observed two
men tiptoeing from his doorway toward the stairs., The officer tele-
phoned police and dressed himself in plainclothes, armed himself,
and returned to the peephole; through which he again saw the two men
leaving his doorway. Having lived in the building for a number of
years and being familiar with its residents, the officer did not
recognize either of the men., Believing that he had observed them in
the course of an attempted burglary, the officer entered the hallvay,
slamming his door loudly behind him., The two men took flight down
the stairs from the sixth floor with the officer in pursuit. He
apprehended the defendant belween the fourth and fifth floors and
placed him under restraint,, then continued with him down another
flight in an unsuccessful attempt to catch the other man. Not satis-
fied with the defendant's later attenpt to identify himself, the
officer patted him down for wecapons and discovered a hard object in
his pocket. fThe officer later stated that the object did not feecl
like a gun but could ltave been & knife. The object was revealed to
be a plastic envelope containing burglary tools. '

The validity of the arrest and the seizure of evidence based on
probable cause were upheld due to the circumstances of the case.
Officer lasky had observed ithe suspicious behavior of the two men,
who fled when confronted. The officer's personal experience and his
knowledge of the building and its residents justified his susgicion,
It is clear that the arrest had for purposes of constitutional Justi-
fication already taken place before the search ccmmenced. ‘Yhen the
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officer grabbed the defendant by the collar, he abruptly "seized" him
and curtailed his freedom of movement. The incident search was
obviously Justified by the need to seize weapons, as well as by the
need to preveni destruction of evidence of a crime. The search was a
cursory one, designed only to discover weapons.

The Model Pre-Arraignment Procedure

The American Law Institute is presently revising its 1931 Model
Code of Criminal Procedure,5 which wilil include model legislation relat-
Aing to arrests, arraignment of prisoners and other problems of criminal
Justice. BSeveral portions of the proposed Code are expected to provide
excellent guidelines for arrests and for administrative practices in the
custody and disposition of arrested persons. With the exception of a few
sections in study draft, the proposed code is not available for public

distribution at this time.®

5Comments on the Proceedings of the American law Institute, 5 Cr.
L. Rep. 2186 (May 28, 1969).

61etter from Mrs. Elizabeth Bradbury, Coordinator of Publications,
Sales and Distribution, The American lav Institute, Philadelphia, Pa.
{Feb, 26, 1969).
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actual practice. This can hardly be held the fault of the law eriorce-

ment officer, who finds it difficult to fulfill his obligation to uphold
the law and at the same time protect the comrrm.ni‘c,y.1 The constitutional
forum for assessment of legislative change is the legislature in ihe

capitol, not, the patrolman in the squad car!

Recommendations

The author strongly recommends that the Legislature of the State of
Texas take the following action as soon as is practical:

1. Enact the Model State Statute on "Stop and Frisk", as found herein

on pages 89 to 92, as Section 'b' of Article 14.03 of the Texas Code

of Criminal Procedure. While the Court of Criminal Appeals has

recognized the principles of tae law of "stop and frisk" in two
recent cases ,2 such authority should be given by statutory enactment
to -comply with the previous admonitions of Texas courts that arrests
and detentions without warrant are strictly controlled. The State of
Texas should not depart from this position of strict control, but
c.;larification of the "stop and frisk" procedure is badly needed.
While some legal authorities have attempted to cquz;:te Article 1L4.03
to the "stop and frisk" rules, it must be remembéred that the Texas
Court of Criminal Appeals has always required probable cause for
arrests under this Article. The present Article should be retained
intact as an essential tool for effective law enforcement in situa-

tions vhere full probable cause does exist, but the "rcasonable

lWarner, op. cit., p. 315.

2Cox v. State, Lh2 S.U. 24 696 (1969); and Carter v. State, k5
sW. 2a TF7 (19697.
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“grounds" standard of Terry should be given legislative sanction.

2. Amend Article 14.04 of the Texas Code of Criminal Procedure to

authorize a law enforcement officer to arrest for misdemeanors

involving violence against the person wider the same conditions which

authorize arrest of a fleeing felon. The Uniform Arrest Act contains

such a provision in Section 6, Paragraph 1l-b. When the laws of
arrest originated in Great Britain, most crimes were felonies. The
present academic distincfio'n ibetween a felony and a misdemeanor has
no real place in the modern-day effort to prevent street crimes and to
suppress violence by the most expeditious means.

3. Enact Section 5 of the Uniform Arrest Act, found on page 90, mak-

ing it the duty of a person being arrested to submit to the arrest

without resistance, regardless of ithether or not there is legal

basis for the arrest. When the concept of resistance to unlawful

arrest was born in early times, bail was usually unattainable, and a
Judge might not arrive for months to effect a Jail delivery. More-

over, conditions in British Jails were so deplorable that a prisoner
had an excellent chance of dying from disease or maltreatment before
trial. With our present Jjudicial system and today's excellent com-

munications, the offender seldom spenés a long period of time in Jail
except in cases of ma Jor offense. The person unlawfully arreste‘d has
readily available a variety of legal remedies, both civil and crimi-
nal, and the only individual truly deriving benefit from continuation

of the present concept of resistance to unlawful arrest is the weapon-

carrying hoadl/um.3\

3Warner, op. cit., p. 380. ‘.

o
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Lk, Amend Article 14.06 of the Texas Code of Criminal Procedure by

adding a 'S_ection 'b' similar in substance to Section 9 of-the Uniform

Arrest Act, as found on page 91, permitting officers to issue a sum-

mons to appear in lieu of making an arrest for violation of a statute

or ordinance within the Jurisdiction of Justice of the peace or muni-

cipal courts. This procedure would be especially useful in those

misdemeanor cases not involving personal violence, danger or threat-
!

lened ﬁroperty loss. Officers now use this procedure for traffic vio-
Jations,l* and magistrates are authorized to use the summons procedure
in place of warrants of arrest..‘5 While not specifically authorized by
law, the Dallas Police Department has for many years been using this
rrocedure in city ordinance cases not involving violence. Examples
include violations of ordinances regulating trash disposal, posti;lg
of signs, fireworks, and health or firé situations. The use of the
suimons, at the officer's discretion, can prevent undue hardship upon
the violator and may be helpful in establishing public confidence in
police enforcement procedures.
Every law enforcement officer must assume the responsibility of
learning the laws of arrest and of applying them with careful considera-
tion at all t:’mes'. 'H.e can become a true professional in his field only

by continued training and education. The police administrator has an even

greater responsiblisy to make available the Proper training and educational
opportunities and to develop policies and procedures which meet the

requiremcnts and spirit of the law.

bprticle 67014, Section 148, C.C.P.

Articles 15.03, 23.02 and 23.04, C.C.P.
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SUBJECT

Arrest
Authority for must be made known - Art. 15.26, C.C.P. +. . . . .
mfined - Art. 15.22, C.C.P. . . . . . . . . . . hd . . . . . .

Arrest, unlawful
Evidénce nOt to be used - Art- 38-23, C.CoPo . [] . . . [] [] . .
False imprisonment - Art. 1169, PiCe v v v 6 v v e s e e e e

Arrest, immunity from
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12¢, RiCeSe v v v v v 4 4 o o o o s s o ¢ o s o o o o o o o s
Members of U.S. Congress - Art. 1, Sec. 6, Public laws of U.S.
Voters on Election Days - Art. 261, P.C., and Art. 1.22, C.C.P.
Witnesses from without State - Art. 24.28, Sec. 5, C.C.P. . . .

Arrest with warrant (see Varran:s of arrest)

Arrest without warrant
Carrying certain firearms - Art. 483 and 487, P.C. . .
Duties of marshals and city police - Art. 999, R.C.S. .
Escaped prisoners - Art. 15.27, C.C.P. . v v ¢ ¢ & & &

F\ugitives - Art 51 13, SeC . lh’ C C Po . . . e . . .
Gambllng violations - Art 6526-, P Co e« o . s s »
Juveniles - Art. 2338-1, Sec. 11, and Art. 5lh3d, Sec. 29,

PtCt e o . LI ] . . . » . e o e o o . o . .

Narcotics violations - Art. 725b, P.C. . .
Offenses within view - Art. 14.01, C.C.P. .

R.C
Liquor lav violations - Art. 666-h Sec. ¢, P.C., and Art. 666-

Riot, defined - Art. 455, P.C. .-v + « ¢ « .
Riot, dispersing - Art. 472, P.C. . . . . . .
Riot, duty of officers - Art. 8.06, C.C.P. .
Riot, means to suppress - Art. 8.04, C.C.P. .
Suspicious persons - Art. 14.03, C.C.P. . . .
To prevent consequences of shoplifting - Art. 14
To prevent consequences of theft - Art. 18.22, C
Traffic violations - Art. 803, P.C. . . . .
Unlavwful assembly - Art. 439, P.C. . . . .
Unlavful assembly - Art. 8.07, C.C.P. . . .
Verbal order of magistrate - Art. 14.02, C.C.P.
When informed of a felony - Art. 14.04, C.C.P. .
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Compleint
mfined - Art. 1500,"‘, c.c.P. . L] L] [ ] L] [ ] L] L] v. L] [ ] L] L] [ ] L] [ ] L] L] L] 2h
Requisites or Ad Art. 15 .05, C. c [ ] P. [ ] L] L] L] L] L] L] [ ] L] L L] L] L] L] L] L ] 2h

Confessions
Fedeml - 18 U.S. COde, Sec [ ] 3501 [ ] L] L ] L] L] [ ] L] L] L ] L ] L] L ] ’ L] L ] L] L ] L] 77
State - Art. 38.22’ COCOP. L ] L] L] L ] 1 ] e .0 L] L] L ] L ] L ] L ] L] L] L ] L] L] L ] L] 78

Disposition procedures
Following arrest with warvrant - Art. 15.17, C.C.P. . . . ¢« « ¢« « « 75
Following arrest without warrant - Art. 14.06, C.C.P. . o « .+ 4 . . 76

Force, use of in arrests

In exccution of lawful order - Art. 1220, P. C. + « « « o & + + . » 68
Justifiable homicide - Art. 1222, P.Ci ¢ ¢ ¢ o ¢ ¢ o o o o o s s & 69
Justified = Art. 37, PeCo v ¢ o o o o s o o s s s s s 0 o o o s o4 68
May break door - Art. 15.25, CeCoPu v ¢ v ¢ ¢ o o s ¢ 0.0 s o o o« 69
Rights of officer - Art. 14,05, C.C.Pe ¢ v ¢ v o v o o s o o o » » 68
What may be used - Art: 15.24, C.CuPe ¢« 4 o o o oo o o o s oo o . 68
Habeas corpus

Defined - Art. 22,01, CuCePi v v o ¢ o o o s s o o o o s s 00 s o &0

80

Disobeying writ - Art. 121.34, C.C.Pu v v ¢ o ¢ o o o o ¢ o o o o o

Magistrates
I)uty Of - Arto 2.10, C.C.P. @ o & o o & o e e ° 2 8 s s s s s s 27
WhO are - Art. 2.09, CQCQ P- . e & o o e o o LI ) e o o o e o e o 27

Ment&lly ill, arrest Of - Arto 55"“?"27, RoCoS-‘ e 0 . e o o @ . e . . 66

Model legislation
Model Code of Pre-Arraignment Procedure .
Model State Statute on "Stop and Frisk" + ¢ ¢« ¢« ¢ ¢ o ¢ ¢ o 4 o o o 93
Uniform ATrest ACt v v « o o o o o o ¢ o o o o s o ss o s s o s« 89

Mutual aid of law enforcement agencies - Art. 999b, R.C.8. . . . . . 14

Out-of-county warrants

Duty on receiving notice - Art. 15.20, C.CoPe v ¢ ¢ ¢ ¢ ¢« o o o « « T9
For out-of-county offense - Art. 15.18, C.CeP. & v ¢ o o o o o s« T9
How executed - Art. 15.16, C.C.Pi v ¢ ¢ ¢ o ¢ ¢ o o o e o 0 oo o s 19
Notice of arrest - Art. 15.19, C.CeP. v ¢ ¢ v ¢ ¢ ¢ ¢ o o v 0 s o o T9
Peace officers

Duties and powers of - Art. 2,13, C.CePe v ¢ o v o o ¢ o o o o o o 13
Persons aiding Justified - Art. 1216, P.C. o ¢ '¢ o ¢ o o o o o » « 1k
Rights of - Art. 14,05, CaCaPe v v v o 4 o o o o o o ¢ o o s o o »

Swmmoning aid - Art. 2.14, CaCuPu v v ¢ o ¢ o o o o o o o o o o o+ b
Who are - Art. 2.22, CaCuPu v v ¢ ¢ o ¢ o ¢ o sfs s o o o o o o s o 13
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Conduct of offender - Art. 6.07, C.C.P. . . 62 |

Defense of another - Art. 5.07, C.C.P. . .
Duty of officer - Art. 6.05, C.C.P. . . . .
-Excessive force - Art. 5.05, C.C.P. . . . .
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Tn prevent injury - Art. 6.06, C.C.P. . « + « « &
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Summons
By JUdge - Arto 23.03’ CQCQPI * e e h o . e e o o 0 e o e o o e 0 67
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Traffic violations
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When executved - Arto 15|23’ COC‘PO ¢ o o ¢ e ¢ ¢
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