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THE ESTABLISHMENT OF A NATIONAL INDUSTRIAL
WASTES INVENTORY :

THURSDAY, SEFPTEMBER 17, 1970

HouseE or REPRESENTATIVES,
CoxservaTioN AND NaturaL RESOURCES SUBCOMMITTEE
or Tir CoMmMITIEE o8 GOVERNMENT OPERATIONS,
. Washington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room 2247,
Rayburn House Office Building, Hon. ITenry S. Reuss (chairman of
the subcomniittee) presiding.

Present: Representatives 1lenry S, Renss, Guy Vander Jagt, and
Floyd V. Hicks, :

Stafl present: Phineas Indritz, chief counsel; David B. Finnegan,
assistant counsel; Josephine Scheiber, vesenrch analyst; and J. P.
Carlzon, minority connsel, Committee on Government Qperations,

Mr. Rruss. Good morning, '

The Subeommittee on Cg('mservntion and Natural Resources of the
House Committee on Government Operations will be in order for its
hearing on a national inventory of imdustrial wastes,

In this hearing we shall examine into the long delay of the execu-
tive hranch in instituting a much-needed inventory of industrinl wastes,
and in utilizing this in'ventory to facilitate enforcement of the Refuse
Aet of 1809,

We shall also examine what the Corps of Engineers is doing con-
cevning enforcement. of the Refuse et and how-the Interior Depart-
ment’s inventory relates to the corps’ program.

It has been more than 7 years since this subcommittee and its prede-
cescors first urged the exeentive branch to undertake, in cooperation
with the industry, an inventory of industrial wastes. In that time none
has been established, and the “7-year itch™ of this subcommittee con-
tinues. :

Instead, the Interior Department and the Burean of the Budget,
at the wging of industry, have toyed with the contents of ‘a question-
naire form, while industrial pollution of our waters increases daily.
This pollution of onr waterways continues to degrade the environ-
ment, hut the executive branch under several administrations refuses
to utilize fully the tools at its command to bring it to a halt.

Like the Department of Justice, which las failed to follow the
mandate of the 1899 Refuse Act to “vigorously” enforce the law
against continuing sources of pollution, the Tnterior Department has
failed to ask industry to supply voluntarily the indnstrial wastes data
needed tohelp clean up our waterways.

Both measures, if fully utilized, conld substantially aid in stem-
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ming the tide of pollution that threatens our environment and to do so
with little cost to the Government and the American taxpayer.

Section 5(a) of the Federal Water Pollution Control Act has,
since 1956, 14 years ago, authorized and directed the Secretary of the
Interior to “conduct * * * investigations, * * * relating 'to the
causes, control, and prevention of water pollution.” It also authorizes
him to “collect and make available, through publications and other
appropriate means, the results of and other information” obtained
from such investigations. Thus the Federal Water Quality Administra-
tion already has broad authority to establish an industrial wastes
inventory.

Yet, instend of establishing a voluntary inventory of industrial
wastes, Interior has been secking new legislation, such as H.R. 15905
in this Congress, to require industry to provide the information it
cotild get voluntarily. Further legislation may, in fact, be needed, but
every wny that Interior fails to utilize the voluntary method now
available to it means another day of unchecked pollution of our
waterways. )

The Federal Water Quality Administration has considerable data
on waste discharges from municipalities and from Federal installa-
tions. But it woefully lacks data on wastes discharged from indus-
trial plants. It needs this data from all these souirces to make mean-
ingful estiinates of the costs of clean water.

The volume of industrial waste is growing daily. Secretary Hickel
on September 10, 1970, said in a news release that industries use “over
17 trillion gallons of water a year from ground and «wrface sources
but treat less than 5 trillion of this total before discharges.”

In addition, new kinds of industrial discharges create new forms
of pollution.

Secretary Iickel’s press release of September 10 noted that “55 new
chemicals are developed each year by chemical and allied industries.”

Congressman Robert E. Jones, of Alabama, the formgr chairman
of this subcommittee, made the first request for an industrial wastes
inventory in a letter of June 10, 1963, to the Secretary of ITIEW who
then administered the water pollution control program. :

In 1964, ITEW, agreeing on the importance of the inventory, pre-
pared a questionnaire form and requested the Budget Bureau to ap-
prove it under the Federal Reports Act. But the Budget Bureau
refused to approve the form because many industries opposet it.

After eight major industries at the Lake Erie Water Pollution Con-
trol Conference agreed in 1965 to provide waste data, the Interior
Department, in 1967, asked the Budget Bureau to approve a question-
naire revised tomeet industry objections. .

Again the Bureau refused approval, saying that the Interior De-
partment should first complete two studies which Congress had re-
quested in the Clean Water Restoration Act of 1966 concerning the
costs of controlling pollution and possible economic incentives for
industry to abate pollution.

These studies were completed in March 1968. They pointed out that
the “lack of a current inventory of waste loadings from industrial
sources” made it virtually impossible to develop adequate estimates
concerning the costs of industrial pollution control.

L1
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Over 2 yearsago, the House Committee on Government Operations
issued its report (H. Rept. 90-1579, June 24, 1968) entitled “The
Critical Neeg for a National Inventory of Industrial Wastes.”

That report recommended that Interior establish a national in-
dustrial wastes inventory and that the Budget Bureau approve the
questionnaire form proposed by Interior. The Burenu met in August
1968 with the Advisory Council on Federal Reports, which is or-
ganized, financed, and its members appointed by the chamber of
commerce, the National Association of Manufacturers, and other na-
tionnl business organizations. When the council opposed the inven-
tory, the Budget Bureau withheld its approval.

During 1969, this subcommittee corresponded with the Interior
Department several times about the status of the inventory. In July
1969, we were told that the only remaining question was whether
all data received would be held as confidential, and that this question
would be resolved in a few weelks.

After further correspondence we learned early this year that the
Interior Department was, in effect, abandoning the inventory recom-
mended by the comxmittee. In his letter of May 7, 1970, to us, Secre-
tary Ilickel snid that Interior was going to reexamine “the plan”
forsuch an inventory.

Congressman Vander Jagt, the ranking minority member joined
with'me on May 28 in letters to hoth Secretary ITickel and the Budget
Burean Director concerning this latest turn of evants. On June 30
the Budget Bureau said it “suspended consideration of the survey’
back in February 1970. We have not yet received a reply from
Interior. :

At this point I want to note that the Interior Department has
failed to respond to many letters from our subcommittee. Several
days ago we learned that the replies had been prepared long ago, but
are apparently being held up in the office of Assistant Secretary Carl
Klein. T shall now insert into the record a copy of our letter of
September 10 to Secretary ITickel about his Department’s failure to
respond to our inquiries, which thereby delays the work of this
committee.

I hereby, under the rule and without objection, incorporate into
the record my letter of September 10, 1970, fo Secretary ITickel,

(The September 10,1970, letter from Chairman Reuss to Secretary
ITickel follows:) '

: House oF REPRESENTATIVES,
CONSERVATION AND NATURAL REBIURCES SUNCOMMITTEE
oF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C., Scptember 10, 1970.
Hon. WaLTEr J. HicKEL,
Kecretary of the Interior,
Interior-Deparitment, Washington, D.C.

DeAR MR. SECRETARY : The subcommittee has written eight letters to you and
the Commissioner of the Federal Water Quality Administration since last May,
to which we have received no reply. We understand that replies had been pre-
pared by FYWQA, but are being held up in the office of Assistant Secretary
Carl Kléin.

In view of.the impending transfer of FWQA from the Interior Department
to a new agency, we would appreciate prompt release of the replies to our
letters, The matters raised in each involve issues which occurred while that
agency continues to be in the Interior Department and subject to your policy
and direction. Further, tbe delay in replying is substantially hindering the
work of this subcommittee,
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The eight subcommittee letters are i follows :
Four letters nddressed to Commissioner Dominlek (dated May 12, June 3,
Ialy 23, and July 31, 1970) concerning FWQA's activities in connection with
enforcement by the Corps of Engineers of the 1899 River and Harbor Act (30
stat. 11515 33 U.S.C. 401, et seq.). :
Two letters addressed to you (dated May 28 and July 23, 1070), concerning
the failure of the Interior Department to establish a national industrial wastes
inventory.
One letter nddressed to Commissioner Dominick (dated July 28, 1970), con-
cerning FWQA’s investigation of mercury discharges.
One letter addressed to Commissioner Dominick (dated July 31, 1970), con-
cerning FWQA's Investigation of discharges of lead and arsenic into the Nation’s
witerways. " !
Sineerely,

He~ry 8. Reuss,
Chairman.

[Nore—~The corpespondence referred to above is printed in tlie ap-
pendixesof thishearing record.] ' _

Mr. Rioss. The Interior Department has repeatedly agreed that an
industrial wastes inventory is necded. The Federal Water Quality
Administration’s report to Congress of March 1970 entitled “The Eco-
nomics of Clean Water” stated (vol. 1, p. 8) that the “lack of an in-
dustrial waste inventory precludes meaningful improvement” of
FWQ.A's estimate of the cost of clean water. FWQA on page.18 lays
it on the line as follows, and I emphasize what it says: ‘

“T'he lack of reliable information on industrial water pollution con-
trol actisities might be considered to be intolerable, if the Nation had
not become quite habituated to it. The guessing process has gone on
for so long that it is considered quite normal; and every effort to
initiate an industrial waste inventory has been frustrated without
noticeable public comment.” (Ttalie snpplied.) .

) Well. we're initiating what I hope will be “noticeable public com-
ment’’ this morning on why “every effort to initiate an industrial wastes
inventory has been frustrated.”

. " To abate water pollution, we must have data as to the sonrce, com-
' position, quantity. frequeney, treatment. and points of discharge of
- e ' the wastes. As Isaid. Interior is getting that data for discharges from
. municipalities and Federal facilities, but not for the meu- dischaiges
of wastes by inJustry into onr streams and lakes. The cxec:-tive hranch
has failed to embark on a program that would previde <1.°. data by
voluntary means,

The present mercury crises conld have been largely averted if in-
dustrin{) polluters and the Budget Burean—my candidate for the en-
vironmental booby prize of the environmental decade—had not been {
so successtul over the years in preventing a national inventory of just

| . exactly what industries are dumping what into which of our Nation’s

| waters. 4

: If this national industrial pollution inventory had been imple- '

- mented when first proposed almost a decade ago, mercury discharges
would in all probability have been stopped or curtailed then.

) Some argue that industry will not cooperate with the Governinent—
that it will not provide this data fully and withont restriction. We
believe that if industry is sincere in wanting to abdte its pollution, it
will cooperate. We ought not to assume that industry will not co-
operate. ~
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There shoild be no further delay in onr quest for environmental
quality in the decade of the seventies. :

We Mayited Mr. Charles W. Stewart, chairman of the Advisory
Council ok Federal Reports and president of Machinery & Allied
Products Institute, to testify todny becanse the council has dealt with
tlis problem in great detail s industry's spokesman. We wanted the
benefit of their advice on hehalf of industry, just as the Budget Bu-
rean has sought and received the counceil’sadvice.

On September 4, Mr. Stewart wrote tome declining to testify, or even
to file a statement. e said that the members of the council “do not
have spetial experntise in the field of pollution, and more particularly
with respeet to the collection and interpretation of data on industrial
wastes.”

Despite the fact that 27 members of the council, representing some
of the Nation's higgest industries. met with the Bndget Burean in
Angust 1968 to d°scussthe inventory and to express industry’s view on
it, Mr. Stowart wrote to us that the council “does not feel that in a
congressional hearing it is the proper spokesiman for industry at large.

I then wrote to My, Stewart on September 8, urging him to reeon-
sider, and again inviting him to ¢ome to our hearing today to give us
the henefit of the couneil’s views,

But on September tH, he replied that his previous letter of refusal
was “conclisive” and he again refused to accept our invitation to par-
ticipate in earing. '

I will now put this correspondence into the record together with
other correspondence which elenrly shows the reealeitranee of the ex-
ecutive branch in initiating this inventory.

('The correspondence referred to above is reprinted in the appendixes
of this hearing record.) '

Mr. Revss. Our first witness today is Under Secretary of the In-
terior Fred Russell. Wonld you step forward, Mr, Secretary?

He is aecompanied by IHon, David D. Dominick. Commissioner,
FWQA, and by Mr Raymond C. Coulter, Deputy Solicitor of the
Departient of the Interior. :

You are very welcome, gentlemen.

Secretary Russell, vou have a prepared statement. U"nder the rule
it will be received in full into the record,as will that of Mr. Domninick.

Will yon gentlemen now proceeed in your own way? '

STATEMENT OF HON. FRED J. RUSSELYL, UNDER SECRETARY OF
THE INTERIOR

Mr. Russern., Mr. Chairman and members of this distinguished sub-
committee, it is & plensure to he here this morning to discuss with you
a significant part. of the national water pollution control effort—a
voluntary national industrial waste inventory.

I have with me Commissioner David D.- Dominick of the Federal
Water Quality Administration arid Raymond C. Conlter, Deputy So-
licitor of the Department.

One of the major obstacles that we must overcome if we are to he
successful in our fight against water pollution is the lack of compre-
hensive information concerning the full scope of the problem. .\ large
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remaining gap in tle needed information is the extent and character
of industrial waste which affects the quality of our Nation's waters.
The Federal Water Quality Administration of the Department of the
Interior will go forward with a volwntary industrial waste inventory
to provide that needed information.

The information to.be obtained from that inventory will provide the
fonndation for a substantial strengthening of Federal, State, and local
efforts to meet water pollntion problems realistically.

Commissioner Dominick will provide you with the details of our
niational inventory and with the relevant background information.
We will be pleased to answer any questions you muy have concern-
ing the voluntary national industrial waste inventory.

Mr. Reuss, Thank yon, "Secretary Russell.

Before tmming to Commissioner Duminick, let me say that we are

heartened to hear yoii say that the Departinent of the Interior will go
forward with a voluntary industvial waste inventory. We await its
dotails with considerable interest. )
But 1f onr 7-year itch is to he relieved, this isa great way to do it,
and T am delighted to hear this.
Mr. Dominick.

STATEMENT OF HON. DAVID D. DOMINICK, COMMISSIONER,
FEDERAL WATER QUALITY ADMINISTRATION; ACCOMPANIED
BY RAYMOND C. COULTER, DEPUTY SOLICITOR, DEPARTMENT
OF THE INTERIOR, AND LOUIS E. DeCAMP, DIRECTOR, DIVISION
0F TECHNICAL SUPPORT, FWQA )

Mr. Dowinick. Mr. Chairman, Congressman Vander Jagt, we are
pleased to be here this morning to testify on the questionnaire which
we propose to use to conduct the inveutory.

As you have requested, I will clarify our past efforts and decisions
which have now resnlted in the implementation of this voluntary
national industrial vaste inventory.

Dnring the past year we have carefully considered the feasibility of
using industrial waste data obtainable through existing and planned
* departmental and State programs. We have concluded, on the basis of
a pilot study and a staff review of available data sources, that an in-
dustrial waste ifiventory will substantially improve ouv capabilities
for the enhancement of water quality,

This is especially true in 3.(3 further development. of a national
comprehensive plan for water pollution abatement. With the quality
of the Nation’s environment immediately at stake, the dataon indus-
trial waste must be an integral part of realistic pollution control plan-
ning, and the ordering of priorities for the commitment. of billions of
dollars and substantial manpower to the water quality efTort. )

The data will be of great value in determining the costs necessary
in o realistic pollution abatement effort. The data should prove par-
ticularly valuable to the Congress in developing new legislative meas-
ures and to us in eflectively administering water quality programs.
Industrial waste information is needed for eff ecti\'e%as:in-\\-idn pollu-
tion abatement programs and for metropolitan and regional plans.
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The data can significantly strengthen State pollution abatement
programs in every aspect of planning, funding, constructing, and
enforcement. Industrial effluent data will provide the foundation for
establishment of efilnent rec}uirements proposed by the President asa
part of the administration’s water quality legislative program now
pending before the-Congress.

Refinement and improvement of our water qualit?r standards and
their enforcement are largely dependent upon theavailability of indus-
trinl waste data. In short, the need for full industrial waste data per-
vades every major aspect of Federal and State efforts to prevent,
control, and abate water pollution.

In July 1968, the then Secretary of the Interior wrote Chairman
Jones that efforts were being made to establish an inventory and that
an inventory questionnaire form had been submitted to the Burcan
of the Budget. '

That prorosed form was considered at a subsequent ineeting with
interested Iederal agencies and the Advisory Council on Federal
Reports in the Bureau of the Budget The prmeipal issue raised by
the Council was whether and to what extent the data obtained would’
be confidential. The Bureau or the Budget did not approve the ques-
tionnaire at that time. '

The issue w:is not resolved. )

In late 1969 and early 1970, legislative propesals and regulations
were being formulated which related to the need for this inventory.

The President’s message on the environment of February 10, 1970,
dealt. in part with industrial polhiion and outlined a seven-point
program to control water pollution from industrial ws well as munici-
pal wastes.

IL.R. 15905, introduced on Febrnary 16, would provide for the
establishment of State-Federal industrial eflnent standards, The
developmenit of these standards, inclnding implementation schedules
by the States, will reanire considerable industrial waste information.
In turn, the implementation of those standards will provide additional

In addition, construction grant regulations published in the Federal
Register on July 2, 1970, call for basinwide plans which must include
data concerning industrial effluent, where a prnprinte, Basinwide
plans, therefore, will be an additional source of information on indus-
trial wastes. -

Certification of facilities under the Tax Reform Act of 1969 for
the 5-vear amortization of water pollution control facilities will also
give us industrial waste data, :

Another source of such data will be the discharze permits which
the Corps of Engineers proposes to require of all dischargers.

While these proposals and programs were heing developed, it wes
not clear to what extent a national indnstrial waste inventory would
be needed. Accordingly, we deferred further action on the inventory.

It now appears, however, that with our other industrial efluent data
sources, & voluntary industrial waste inventory is essential to project
our needs and programs adeqnately. All the other souzces of collecting
industrial waste data have limitations—including substantial time-
lags—which make them inadequate as sources for a comprehensive
national inventory.

10
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\
The basin plan and regional or metropolitan plan regulations apply
only to areas where waste treatment facility construetion grant proj-
eets are contemnplated. The data gatheved through the tax certification
of air and water pollution control facilities will pertain only to Iimited : )
categroriesof industrinl plants, - - . - ; .
Eftuent standards and the proposed Corps of Engincers permit o
rogram will have wider application, but as with the other sonrces, ' ' . E ‘
end time to implement. these programs would be a factor.
Efiluent data is needed now,. We cun implement the national in- ,
ventory now, Additionally, we beljeve thiat each industry which vol-
untarily completes the questionnaive will be prepared to meet the re-
quirements of other programs necessitating ei\lucnt data. ‘
Access to more comprehensive waste data will greatly facilitate the ) ; A
De]partmont-’s planning and the establishment of national prioritics for -
polintion abatement, '

The_industrial waste program is closely linked with nnmicipal waste
treatment, .

ITalf or more of the liquid wastes of seven of the major water-
using manufactnring sectors—food procéssing, textiles. mbber and
plasties, machinery, electrical machinery, and transportation equip-
ment—-is discharged into public sewersand treated in municipal waste
trentment facilities; :

The largest mamfacturing users of water—pulp and paper, chemi-
cals. and primary metals—generally cannot nse public facilities he-
cause of location, process or waste magnitude. Therefore, only ahout
one-fonrth of all manufacturing wastes are treated in ]mhiivvf:u-iliti(-.c. : n

ITowever, currant estimates of the relative strength 6f municipally ,
treated wastes from domestie and industrial sources indicate that ahout -
45 percent of the hiochemical oxyzen deinand.of municipal sewage is
of Industrial origin, In view of the desimbility of regional approaches

-to incdustrial and nunicipal waste treatment, the indnstrial factor in
}mmicipnl waste treatment plants will undoubtedly increase in the
nture, .

The data that will be supplied by a national industrial waste in-
ventory will he of considerable help in the development of basinwide
plans recently required by regulations. :

When those basinwide plane have been developed, they will pro-
vide additional complementary information. -

The. Department has studied the costs involved in industrial waste
tpeatment. The most recent assessment, pp. 62-64 of “The Economics

f Clean Water, 1970,” a report to the Congress by the Secretary of
the Interior, indicates that the most probable value of industrial capi-
tal expenditures over the mnext 5 years, 1970 to 1974, for maintenance
of Federal and State water quality standards is $3.3 billion, with up’
to $2.1 billion additional required for installation of waste water cool-
g facilities: : < -

Annual operating and maintenance charges associated with these r ;o .
investments, and with the cperation of facilities currently i1 place, :
are estimated to rise from abont $600 million in the current year to , : '
over $1 billion by 1974, . ' :

The most comprehensive discussion of this matter is reported on
. pp. 57-153, volume II, of “The Cost of Clean Water,” a report. pre- _

‘ sented by the Secretary of the Interior to the Congress on Jannary 10, : . . '
198. : ' , - .
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The figures in the 1968 “The. Cos{of Clean Water™ are based on the
1963 Census of Manufacturers in which the extent of industrial water
use was identified. . : <

Estimates were then projected from that information together with
known characteristics of waste watpr and: pollutants associated with
the various industries. In view of/these sources and procedures, the
resulting data were not complete.

The additional data supplied by the national industrial waste in-
ventory will provide a more compléte :nd reliable cost figure for
industrial waste treatment needs. ° .

Secretary ITickel expressed some of these concerns in a letter ad-
dressed to you, Mr. Chairman, on May 7 of this year. At that time,
the Secretary also outlined a pilot study of the availability of indus-
trial waste data for selected river hasins in each of our'nine regigns.
" That study has clearly demonstrated the inndequacy of data from
existing sources and the, absolute necessity for a comprehensive na-
tional industrial waste iriventory now. : ,

On that basis, the. Department of the Interior has developed the
questionnaire which I hive presented to you today. The questionngjre
informs the respondenty of the following terms of confidentiality:

First, submission of the information’ requested is completely vol-
untary. f .

Second, shch information will he considered confidential within
the mearing of 18 17.S.C. 1905 which provides penalties for unlawful
disclosure off trade secrets and other classes of confidential informa-
tion. .\0001'(1i11gl)'. release of suel information willy with certain ex-
ceptions, be linited to statistical snmmaries which do not identify
individual plants. - '

Third, the exceptions for which information identified with individ-
ual plants may be released are deseribed as inclnding’ all those needed
to carry out the provisions of the Federal Water Pollution Control
Act. These include specifieally sections. 3(a) and 3(c) of the act
regarding development and support of water pollution abatement
programs; sections H and 6 relating to causes, control and prevention
of pollution, and section 10, concerning water quality standards deter-
minations and abatement actions. '

Fonrth, we provide fol full availability of information to State,
interstate, and local water pollution control officials and agencies
and to Federal oflicials and agencies, subject to the safeguard that such
information will not be disclosed unlawfnlly.

Mr. Chairman, we believe that American industry increasingly
recognizes the problem of environmental pollution and the need and
henefits of a trnly comprehensive national industrial waste inventory.
The questionnaire that we have presented to you today provides us
with the means to achieve that compreliensive industrial waste inven-
tory now, ’ T ’

Thank you, Mr. Chairman.

Mr. Rruss. Thank you, Coinmissioner Dominick.

Needless to say, we are—certainly T am—most delighted that after
7 long years the questionnaire which we have been asking for will
finally he circulated to industry. :

Whenare yon goingtodo this?

Mr. Dorinick. We will do this in the immediate*future.

Mr. Rruss. Within thenext month?

A
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Mr. DomiNick. Yes,sir.
Mr. Reuss. I am delighted tohear that. o
-, I also have already commented favorably on the report of your
’ FWQA to ConFress earlier this year in which it was said that lack .

of an industrial waste inventory precludes meaningful improvement

as far asFWQA isconcerned.
It then goes on to say, and I quote: “Every effort to initiate an in- ~

dustrial waste inventory has been frustrated.” il ‘

- Who has done the frustrating? Certainly not this committee.

Mr. Dominick. No,not your committee, Mr. Chairman., ‘ T
Mr. Reuss. Name the frustrators by name. :
Mr. DomiNick. The problem of achieving agreement within the
executive branch on the form and the procedures for implementing a N
voluntary industrial waste inventory has been one of contiauing
breakdown in communication, continuing inability to find agreement
on essential portionsand proredwres to be followed. v
I think the basic point that should be made here today is that agree-
ment finally has been reached, that we are presenting to the committee
and to industry a positive program which we intend to implement :
immediately, and that after tﬁﬁs long delay we are now proceeding, as I ,
say,in a positive fashion. : :
Mr. Rrvss. My question is: TWould you please identify the frus-
trators by name ? )
Mr. Doyinicx. Mr. Chairman, I don’t see that identifying either
persons or officials within the exccutive branch serves any real purpose
at this point in time. . ' ,
Mr. Reuss. I can snggest one purpose. The public would like to
lmow who the marplots are so that in ways open in a democracy they
may do something about them. ’ :
So would you identify them—names, addresses, titles?
e Ir. Russerr. Well, Mr. Chairman, hasn’t Mr. Dominick suggested
: tha} there have been differences of opinion between the parties? Who
is #o say who is wrong ? They have reconciled their differences.
fr. Reuss. Right, I would say the public should be entrusted to say : ,
who is wrong. )
Mr. RuosseL. Anybody,who doesn’t— -
Mr. Reuss. Al we want is their names. The names of Russell-and
Dominick are held in honor here this morning because we like very , _
much your decision to get out this long delayed questionnaire within - o -
. ) the next month. .
But without asking you to turn state’s evidence against colleagues ‘ \
in the administration or in past administrations, we would like to '
know, since it was in your report that frustrators are at large, who
they are. '

Mr. Russet. Well, anybody who doesn’t agree with me is wrong. !
That’s the attitude I think that most people have, isn’t it? . ;
Mr. Revss. Well, I would think that a large percentage of the public - ok

would be willing to hold the view that anybody who tried to frustrate
the issuance of this inventory over the last 7 years has been in error.
And in a democracy it’s not out of order to inquire as to their names
and addresses. :

e ¥ L ST T
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Mr. Rossern. Well, isn’t what you mean, Mr. Dominick, that the
conclusion has been frustrated by differen:e of opinion which finally
is reconciled ¢

Mr. Reuss. Well, I don’t want to be too inquisitorial. We will leave
a suflicient amount of white space in the record so that you may within
the next few days fill in the names, titles, and addresses of those who
over the last 7 years have frustrated the industrial wastes inventory.

(Nore—Commissioner Dominick’s response of September 28, 1970,
ond the enclosures transmitted therewith, follow :)

U.S. DEPARTMENT OF THE INTERIOR,
FEDERAL WATER PoLLuTioN CONTROL ADMINISTRATION,
. Waslington, D.C., Septcmber 28, 1970,
Hon. IHIENRY 8. REUSS,
Chafrman, Conservation and Natural Resources Subcommz”ce, Committee on
Government Opcrations, House of Representatives, Washington, D.C.

DEeAR Mz, REuss: Thisis in reply to your letter to Secretary Hickel of May 28,
1970, and your letters of July 23, 1970, to Secretary. ITickel and me, concerning a
natlonal inventory of industrial wastes.

I believe Under-Secretary Russell, Deputy Solicitor Coulter, and I answered
the questions raised in your letters when we appeared before you and the other
members of the Subcommittee on Conservation and Natural Resources. We appre-
clate the opportunity you have afforded us to describe our national industrial
wasfe inventory in terms of its need, its implementation, and its anticipated
henefits.

During the hearlngs you referred to a statement which apponred in the Eco-
nomics of Clean Water (vol. I, p. 18) that “every effort to initiate an industrial
waste inventory has bheen frustmted " You asked me to name the “frastrators,”
The frustrations to which the report refers weére the result of differences of
opinion ond of the delays occhsioned by a consideration of options and alterna-
tives and the resolution of those differences. The report slmply means that
there were frustrations, not individual frustrators.

Members of my staff have since met with members of the subcommittee staff to
refine the statement t6 be included ln the questionnaire concerning the use of
the solicited data.

Copies of the legal opinions of the Departmeunt’s Solicitor which you re-
guested are enclosed. -

In answer to your additional request, three copies of the propused regulations
regarding certification of facilities under the Tax Reform Act of 1969 are also
enclosed. These proposed regulations were published in the Federal Register on
June 10, 1970.”We plan to republish these regulations in final form, coordinated
with the regulations of the Department of Health, Education, and Welfare con-
cerning the certification of air pollution control facilities.

As we stated before your subcommittee, we will keep you apprised of our prog-
ress in the implementation of the natlonal industrial waste inventory.

Sincerely yours,
! Davip D, DOMINICK,
Commissioner,

Enclosures—Copies of Solicitor’s opinions of September 1, 1970, and three copies
of 18 CFR, pt. 602,

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SOLICITOR,
Washington, D.C., Scptember 1, 1970,
Memora ndum to Commissioner, Federal Water Quality Administration.
From : Solicitor.
Subject : Questions posed by Representatives Reuss and Vander Jagt relative to
requesting information about waste discharges.

In yYour memorandum dated June 16, 1970, you requested my views on two
questions raised by Representatives Reuss and Vnnder Jagt in their letter to the
Secretary dated May 20, 1970,

WY
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The questions concern section 601.32 of the regulatoins on section 8 construc-
tion grants which were published in the Federal Register as proposed rulemak-
ing on March 31, 1970 (35 F.R. 5346). We note that tne proposed rules were re-
vised and pnblished in the Fedceral Register as final rules on July 2, 1970 (35 F.R.
107506). There were no substantlal revisions in that portion of the regulations
which are the subject of the Reuss-Vander Jagt inquiry. -

" QUESTION 1

The' first question is the legal basis upon which the Commissioner (or, more
hasically, the Secretary) may request the informatlon listed in subparagraphs
(1) through (6) of 18 CFR G01.32(b)—relating primarily to the sonree, volume,
and composition of waste dischurges—before, awarding a grant for the construe-
tion of a treatment works under section 8 of the Federal Water Pollution Con-
trol Act.

My opinion i8 that since the information is necessary to cnable the Secretary
adequately to performn hiz functions under the act, his authority to request the
informatum is Implicit in the act.

Yubsection 8(¢) of the act provides that in mnsidering the desirability of
projects and of eommitting Federal funds to their construetion, the Seeretary
is required to give consideration to the pullic henefits to be derived from the
construetion, and to the relationship of the ultimate cost of constructing and
maintnining the works to the publie interest and public necessity for the works,

The plain objeet of such an analysis is to attempt to get the best treatment, and -

the best results in terms of enhancement of water quality, for the least amount
of money. Implicit in the statute is the notion that funds are not unlimited and
that they should be spent where they will dg the mosi good.

Lxperience has shown that a proposed project cannot be adequately evaluated
in terms of optimum siting, adequacy of design, efficiency of operation, and
effectiveness in enhancing the quatity of the reeeiving waters, uniess extensive
information is obtained about the source, volume, and composition of ali signitl-
eunt waste discharges into all or portions of the waters in question.

Sinee the Secrotary Is required by the act to make a pnblie benefit analy sis of

a proposed project before committing ¥ederal funds to that project, and since
such an annlysis requires that the obtain the information in question, the con-
clusion is inescapable that he not only has authority to request the information,
but may properly deny funding if it is not fortheoming.

QUESTION 2

-

The sceond question is whether the provisions of 44 U.S8.C. 3511 would prohibit
the Secretary from denying a grant application on the ground that the State
or munieiplity eoncerned refused or falled to provide the requested informa-
tion on waste discharges.

44 U.S.(% 3511 is as follows

“A person failing to furnish information required by an agency shall be
subjeet to penalties specifically preseribed by law, and no other penalty may
be imposed either by way of flne or imprisonment or by the withdrawal or
denial of a right, privilege, priority, allotment, or immunity, except when
the right, privilege, priority, allotinent, or imnmunity is legally eonditioned
on facts which wonld be revealed by the information requested.”

My opinion is that 44 U.8.0. 3511 would present no bar to denial of the grant
applieation,

An examination of its legislative history is useful to an understnnding of 44

- U.8.C. 3511

44 U.S. b 3.'11 is section 8 of the Federal Reports Act of 1942 (36 Stat. 1078).
This aect was enacted to enrb certain practices of Federal ngencies such as the
War Produetion Board and the Office of Price Administration, during the enrly
part of World War II, in collecting information from businesses and private
citizens considered germane to commodity rationing, the setting of price ceilings,
and other wartime economic policies, During debate on the bill, Senntor Vanden-
berg of Michigan referred to the “almost insufferable burden upon American
business in respect to questionnaires, reports, regulations, and rules whielh are
descending upon it like a snowstorm, 7 days a weck." ! Section 1 of the act states

3 Congressional Record, vol. 88, p. 9078 (Nov, 23, 1942)..
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the congressional policy that-information needed by Federal agencies should he
obtained with a minimum burden upon businesses nnd others required to fur-
nish the information, at a minlmum cost to the Govermment, and without un-
necessary duplication of efiort.

Section 8 was not included in the bill enneted hy the Senate, but was the
subject of an amendwent introdueed on the floor of the 1louse. Its purpose, se-
cording to its sponsor (Representative Iloward W. Smith of Virginia), was to
curb the practice of some agencies of impusing extralegal penalties for viola-
tions of their directives—such as the denial of ration enrds or the right to huy
eertaln rationed commodities—in addition to or in licu of the fine and imprison-
ment guthorized by statute.?

My reasons for helfeviug that 44 U.S.C. 3511 would not present a bar to deninl
of a grant applicationare as follows:

1. It is not believed that the Pederal Reports Act of 1042 has any applica- .
tion to the Secretary in his administration of the treatment works construe- . .
tion grants program. As diseussed ubove, the situation with whieh that act 1
was designed to deal hears no resemblance whatever to the FWQA's construetion
grant activities.

2. Bven If 44 U.S.C. 3311 did apply to the FWQA's construetion grant aetivi-

“ties, deninl of n graat appliention due to faflure to supply the requested in- .
formation would ndt eonstitute a violation of 44 U.S.C. 3511 since a construe-

tion grant is not a *right” or “privilege.” Whether or not. construction grants

are awarded is entirely discretionary with the Secretary.

3. Bven if 44 U.S.C. 3511 applied, and it were held that a construetion grant
eonstitutes a *“right” or “privilege,” denial of the application for failure to supply
the requested informatlon would be proper because the right to the grant would
be “legally conditioned on facts which would be revealed by the information
requested.” In other words, sinee, as discussed in conmection with question 1,
the Secretary lhas authority to ask for the information, and sine¢e the informa-
tion is relevant to the decision of whether or not to award the grant, the applica-
tion may bedenied if the information is not supplied.

Mrrcnely MELICt,
. Solicitar,

P'rorosed RULE MAKING—DEPARTMENT OF TIIE I NTERIOR, FEDERAL WATER QUALITY
ADMINISTRATION

[18 CFR Part 601]
GRANTS FOR CONSTRUCTION OF TREATMENT WORKS .
Notice of Proposed Rule Muking

Notiee is hereby given that the Secretary of the Interior pursuant to the
nuthority in section 6, 70 Stat. 502, as amended, 33 U.S.C. 400e, proposes to .
amend Subpart B of Part 601 by revising § 601.25(b). :
The proposed amendment is intended to further strengthen the waste treat-
ment facility construction grant program by restating the adequate trenptment
requirement eonsistently with water pollution control advances in related areas,
The improvement and modernization of the proposed treatment regnirement is
essential to an effective, consistent cooperative effort to achieve and implement
wiater quality standards and tn enhance water quality. The proposed treatment ' '
requirement is expressed in te:ms of uniform minimally acceptable performance
of a treatment work. The design, plans and specifieations of a proposed treat- .
ment plant, however, must take into account seasonal temperature fluctuations
and other factors which will affect performance, :6 as to sptisfy the Connmis-
sjoner that the minimum level of treatment will he obtained year around.
Interested persons may sabmit, in triplieate, written data, or arguments in
regnrd to the proposed regulations to the Secretary of the interior, Washington,
D.C. 20240. All relevant materinl received not later than 45 days after publication
of this notice will be conside.ed.

2 See remarks of Reprerentative Ripith in Congrersional Record, vol, -88, pp. 9164-9165
(Nov. 27, 1942) and pp. 9435-9436 (Dec. 10, 1042,
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Section 601.25 would be amended by revising paragraph (b) thereof as follows :
§601.25 Grant limitations.
. .

. . . S . .

(b) No grant shall be made for any project unless the applicant provides
assurance satisfactory to the Commissioner that the proposed trentment works,
or part thereof, will adequately treat sewage or industrial wastes of a liquid
nature in order to abate, control, or prevent water pollution. No such assurance
will be satisfactory unless it includes assurance that the treatment works or
part thereof, if constructed, operated and maintained in accordance with plans,
Jesigns and specifientions, will result in: (1) Substantially complete removal
of all floatable and gettlenble materinls; (2) removal of not less than 85 per-
cent of hiochemical oxygen demand, determined on a monthly average, taking
into account design flow, temperature fluctuations and such ‘other factors as
the Commissioner deems appropviate; (3) disinfection or other methods to
produce substantially complete reduction of micro-organisms; (4) such addi-
tlonal traatment as may he necessary to meet applicable water quality standards,

reccrap’endations of the Secretary or order of a court pursuant to sgection 10 °

of the Federal Act: Provided, Thnt in the cnse of a project which will serve a
municipality with a population equivalent of 10,000 persons, or less, the Com-
missioner may waive the assurance of suhparagraphs (2) and (3) of this para-
graph if e determjnes that different methods or techniques of treatment are
necessary or appropriate : Provided further, That in the cnse of a project which
will discharge wastes into open ocean waters through an ocenn outfall, the
Commissfoner may waive the requirements of subparagraphs (2) and (3) of
this paragraph if he determines that such discharges will not adversely affect
the open ocean environment and ndjoining shores,
. . . . v . .
Dated: June 4, 1970,
WALTER J. HICKEL,
Secretary of the Interior,

[F.R. Doc. 70-7159 ; Filed June 9. 1970 8:47 a.m.)
(18 CFR Part 602]
CERTIFICATION OF FACILITIES
Notice of Proposed Rulemaking

Notice is hereby given that the Secretary of the Interior pursuant to }he
authority in section 301, 80 Stat. 378, § U.8.C. 301, proposes to revise Part 602.
The proposed revision is intended to implement section 704 of the Tnx Reform

Act of 1969, Public Law 91-172, which provides for the amortization of air and -

water pollution control facilities. The proposed regulations provide requirements
and procedures for obtaining certifications from the Secretary for purposes of
the amortization.

Interested persons may submit, in triplicate, written data or arguments in
regard to the proposed regulations to the Secretary of the Interior, Washington,
D.C. 20240. All relevant materiani received no later than 45 days after publication
of this notlce will be considered.

PART 602—CERTIFICATION OF FACILITIES

602.4 Applications.
602,2 Definitions,
402.3 General provisions,
602.4 A&p“cnt ons,
. State certification.
402.6 Genernl policies,
602,7 Requirements for certification.
602.8 Cost recovery.
602.9 Notice of intent to certify.

ArTHORITY ! The provisions of this Part 602 issued under sec. 301, 80 Stat. 378;
5 U.8.C. 801,

§602.1 Applicability.

The regulations of this part apply to certifications by the Secretary under
section 169 of the Internal Revenue Code of 1954, as amended.
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§602.2 Definitions.

be‘As used in this part, the following terms shall have the meaning indicated
ow : .

(a) "Federal Act” means the Federal Water Pollution Control Act, as amended
(33 U.8.C. 460 et 8eq.).

(b) “State water pollution control agency” means the State health athority,
except that, in the case of any State in which there is a single State agency,
other than the State health authority, charged with responsibility for enforeing
State laws relating to the abatement of water pollution, it means such other
State agency. .

(c) “Applicant” means any person who files an applieation with the Secretary
for certification that property is in compliance with the applicable regulations
of Federal agencies and the general policies of the United States for cooperation
with the States in the prevention and abatement of water pollution under the
Federal Act: :

(d) “Secretary” means the Secretary of the Interior.

(e) “Facility” means property for which certification is sought under this
part.

" §602.3 General provisions.

(a) Applicants suall file applications in accordance with this part for each
faeility for which certification is sought.

(b) Applications shall be submitted to the Secretary through the State water
pollution control agency. i

(c) No certification shall be rendered for any facility prior to the commence-
ment of operation of such facility in accordance with the application. '

(d) An amendment to an applieation shall be submitted in the snme manner
as thg original application and shall be considered a part of the application it
amends.

(e) No certification shall be rendered by the Secretary for any facility prior
to the certification of such facility by the State water pollution control agency
in accordance with thls part.

(f) The Secretary shall notify applicants whether or not a certification is
issued. If the Secretary determines not to issue a certification he ghall advise
the applicant of the reasons therefor. .

§602.4 Applications.

Applications for certification under this part shall be submitted in such manner
as the Secretary may prescribe and shall include the following information:

- (a) Name and address of the applicant and Internal Revenue Service Iden-
tifying Number.

(b) Descriptlon of the faeility for which certification is sought (including a
copy of schematic or englneering drawings), and a description of the funetion
and operation of such facility ;

(e) Address of facility location ; ’

(d) Description of the industrial operation in connection with which such
facility is or will be used;

(e) Description of the effort of such facility in terms of quantity and quality

- of wastes removed, altered, or disposed of by such faecility;

(£) Dates of construction' and operation of such facility;

(g) The amount of profits to be derived through recovery of wastes or otherwise
in the operation of the facility ;

(h) Such other information £s the Secretary deems necessary for certifieation,

§6025 State certification.

No application shall be considered by the Secretary until it has been submitted
to the State water pellution control agency, and unless the application is accom-
panied by a State certification that the facility described in such application is
in conformity with the State program and requirements for control of water
pollution, including applicable water quality standards and eflluent standards,
Such certification shall be executed by an agent or officer authorized to act on
behalf of the State water pollution control agency and accompanied by evidence
of such authority.
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§6026 General policies. : v
The general policies of the United States for qooperation with the States in

the prevention and abatement of wilter pollution Ynder the Federal Act are: To-
enhance the qunlity and value of onr water resojrees; to eliminate or reduce:

the pollution of interstate waters and tributaries tl
condition of surfaec and underground waters ; to cqnserve such waters for public
water supplies, propagation of fish, and aquatic §fe and wildlife, recreational
purposes, and agricuitural, industrial, and other legtimate uses; and to recognize,
preserve, and protect the primary responsibilitigd and rights of the States in
preventing and controlling water pollution,

§602.7 Requirements for certification.

(1) Except as provided in § G02.8, if fhe Sceretary determnines that a facility,
for which applieation for certitication has been made in accordance with fhe
provisions of this part, is in complinnce with the applicable regulations of
Federal agenecies and the general policies of the United States for cooperation
with the States in the prevention and abatement of water pollution under the
¥ederal Aet, he shall so cortity, :

(h) In determining whether o facility complies with applicable regulations of
Federal agencies and the general polleles of the Unlted States for cooperation
with the States in the prevention and abatement of water pollntion nnder the
Federal Act, the Secretary shall consider whether such facility is consistent with
und meets the requirements of the following factors, insofar as they are appli-
cable to the waters which will be affeeted by the facility :

(1) Water quality standards, fueluding water quality eriterin and plans of
fmplementation and enforcement established pursuant to section 10(e) of the
Federat Acet. i

(2) Recommendations issned pursuant to seetion 10 (e) and (f) of the Federal
Act. '

(3) State water pollution control programs established pursuant to section 7
of the Federal Act and regulations under Subpart A, Part 601 of this chapter;

(4) Comprehensive water polhiution control programs established pursnant
to seetion 3 of the Federal Act;

(0) State, interstate, anad loeal standards and requirements for the prevention,
control, and abatement of water pollution. .

§6028 Cost recovery.

Notwithstanding any other provisions of this part, the Commissioner will not
certify any ‘facility to the extent it appears that by reason of profits derived
through the recovery of wastes or otherwlse in the operation of such facility,
its costs will be recovered over its actual useful life.

§6029 Notice of intent to verify.

On the basis of applientions submitted prior to the construction and operatipn
of a facility, the Commissioner may notify appicants that sueh facility wiil be
certified if : .

(n) The Commissioner determines that such facility. if eonstructed and op-
erated in accordance with sueh application, will be in eomplinnce with the
requirements identified in § 602.7, and in furtherance of the general policies
identitied in § 602.6: and if )

(h) The application is accompanied by a statement from the State water
pollution control ageney that such facility, if construeted anad operated in accord-
ance with such application, will be in conformity with the State program or re-
quircments for abatenient or control of water pollution.

Dauted: June 5, 1970.

reof 5 to improve the sanitary

‘WaLTER J. HICKEL,
Secretary of the Interior.

{I".IR. Doc. 70-T198 ; Filed June 9, 1070 8 :50 n.m.]

Mr. Revss. Let me now turn to the details of the questionnaire. This
relates to pages 6 and 7 of your testimony, Mr. Dominick.

Yousay first that the submission of the information requested is com-
pletely voluntary. Let me say that that's completely agreeable to this

.
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committee. We have snggested that it be completely volmtary. Any-
hody unwilling to give you the information on what poisons, toxins or
pollutants are pouring into our streams and lakes wonld not, under
this questionnaire, he compelled to provide it.

The second condition is one that concerns me, however, and I will
read it:

Recond, sach information will be considered confidentinl within the meaning
of 18 U.S.C. 1905 which provides penalties for mnluwful disclosure of trade
secrets and other classes of confidential information. Accordingly, release of
saeh information will, with eertain exceptions, be limited to statistical snm-
maries which do not identify individnal plants.

Well, 18 U.S.C. 1905 prohibits unlawful diselosure not only for trade
secrets, which I agree shonld he kept confidential, although I doubt
any wili be threatened by the revelation of pollution data. But it

also applies to disclosure of just about everything—processes, op--

crations, style of work, or apparatus,

And do I understand that this questionnaire which yon propose to
send out will—in the ease of an industry which is ponring, let us
sy, mereury into an intrastate stream—not let the public in on the
secret of who is doing this: and the public thus will be unable to know
whether the TS, attorney is following the mandate of Congress
under the 1899 Refuse .\ct to “vigorously™ prosecute the pourer-in of
the mercury ?

If so, I hope we don’t have to wait another 7 years to give the public
that information, '

What s with it ?

Mr. Doauzicx. 1 think the dirvect answer to your question is no.

Mr. Revss, I don’t know whether that is a good answer or not.
No what? No, the miscreant’s identity is to be kept secret ? Or, no, it is
to he made public?

Mr. Dovazick. As I understand the provisions of 18 U.S.C. 1905,
only that portion of the information wlich can he interpreted as fall-
ing under the definition of trade secrets, ct cetern, is to be treated as
conlidential within the provisions of that scetion.

Mr. Rerss, T am dehighted to hear that, except for the “et cetera.”
What have we got in there?

Mr. DoynNick, Since this whole question of confidentiality is one
great. legal complexity, 1'd like to have the Deputy Solicitor speak to
that question.

Mr. Revss. Mr. Coulter, would you, please, I hope, confirm in the
most. vigorous manner that you aren’t going to cover up the industrial
miscreants who ponr poisons into our waters except where there is a
trade secret involl\'ed?

Mr. Covrrer. Well, Mr. Chairman, I would affirm what the Com-
missioner has said, that public disclosure of miscreants will not be
affected here by this.

If you remember, section 1905 provides among other things for

prohibition on disclosure of processes, trade secrets—I can’t remem-

Dber the entire list, :
Mr. Reuss. I haveit in front of me.
Mr. CouLter. Have you? Oh, here it is. Operations. Style of—
(18 U.S.C. 1905 follows:)

™
%




PAFuiToxt Provided by ERIC

18

TITLE 18.—CRIMES AND CRIMINAI; .P~R0~C:EDUR'E“ e

Sec. 1005, Disclosure of confidential information generally. :

Whoever, being an officer or employee of the United States or of any depart-
ment or agency thereof, publishes, divulges, discloses, or makes known in any
manner or to any extent not authorized by law any information coming to him
in the course of his employment or official duties or by reason of any examina-
tion or investigation made by, or return, report or record made to or filed with,
such department or agency or officer or employee thereof, which information
concerns or relates to the trade secrets, processes, operations, style of work,
or apparatus, or to the identity, confidential statistical data, amount or source

of any income, profits, losses, or expenditures of any person, firm, partnership,

corporation, or assoeintion; or permits any income return or copy thereof or any
book containing any abstract or partitulars thereof to be seen or examined
by any person except as provided by law; shall be fined not more than $1,000,
or imprisoned not more than one year, or both; and shall be removed from
office or employment, (June 25, 1948, ch. 645, 62 Stat. 791.)

Mr, Revss. It says woe betide the man who unlawfully discloses in-
formation which relates to, and now I'm quoting, “trade secrets”—
and I interpolate “so far so good”—but then 1t goes on to say
“processes, operations, style of work or apparatus.” ’

Well, now, the pouring of mercury or arsenic or anything else into

our streams is a process, an operation, a style of work. Are you going
to participate in covering that up ?

Mr. Courtir. No; I don’t think so, Mr. Chairman. As a matter of
fact, section 1905 includes, among other things, an exception wherein
this information cannot be disclosed except where otherwise author-
ized by law. We conclude that the various acts that constitute the water
pollution control law provide us with sufficient authority to take appro-
priate action in any caseinvolving pollution. .

Mr. Rruss. Yes: but what about acts like the Refuse Act of 1899
which mandates the U.S. attorney to “vigorously”—that's Congress’
word, not mine—prosecute the dischargers of pollutional material?
Are you going to suppress the evidence that you obtain from these

" questionnaires?

Mr. CourtEr. No; we are not. In that context of actually prosecuting
a given polluter, we would be utilizing this information, and, asa mat-
ter of fact. this is so stated in paragraph 3 that the Commissioner read
of our confidentiality statement where we would be utilizing this in-
formation for that very purpose.

Mr. Reuss. Yes. Let's come to that. And I'll read you paragraph 3
which has to do with the exceptions to the rule of confidentiality.

Mr. Courter. Conld 1 emphasize one other thing, Mr. Chairman,
before you do?

Mr. Reuss. Surely.

Mr. Courrrr. You will recall that the Commissioner stated this was
a voluntary disclosure.

Mr. Reuss. Right. '

Mr. Courter. And, leing voluntary, the company is able to with-
hold certain information, if they so desire, on filling out the question-
naire. But to the extent that they provide that information, we are
entitled to use it, and this statement will be made to them as a part of
the questionnaire.

Mr. Reuss. Surely. But let us now turn to the exceptions and I will
read from Mr. Dominick’s statement: -
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Third, the exceptions for which information fdentified with individual plants
may be released are described as including all those needed to carry out the
provisions of the Federal Water Pollution Control Act, * * *

Well, that’s interesting, but since the Federal Water Pollution Con-
trol Act really doesn’t do very much about intrastate pollution, it
doesn’t mean very much,

In the case given by me, where a polluter pours merenry into an
intrastate stream—and many of our streams are intrastate—and con-
fesses to you that he has done so. how is the public ever going to know
‘whether the 1.S. attorney is doing his job to vigorously presecute this
endangerer of the life and limb of our people?

Mr. Covrrer. Well, Mr. Chairman, perhaps T don’t understand yonr -

question. But let me refer vou to paragraph 4 of this confidentiality
statement which provides, among other things. that information that
we develop in connection with this inventory will be made available to
Federal, State, and loeal agencies that also are charged with responsi-
bility nnder various acts for pollution control.

Mr. Revss. True. But the thing which causes the public—the peopls
who elect or don’t elect us—for example, to be irate about the environ-
ment today is that the Federal, State, and loeal water pollution con-
trol oflicials have been sitting there not doing very much, and the public
has lately been utilizing such methods as are at hand for prodding
publicoflicials into doing their statutory duty. ‘

If you conceal from the public the fact that @ plant is pouring

mercury, arsenic, and cyanide into Nine Mile Creck at the rate of

hundreds of gallons a day. and if the Federal, State, and local officials
are as lackadaisical as they have frequently been in the past, how is
the public to know whether its servants are doing their duty or not?

Mr, Courrrn. Well, Mr., Chairman, you are assuming that we are
not going to tell them. But I think the Commissioner has indicated to
you—and I would say the same thing—-that where we have a known,
polliter, that information is going to be made available to the publie
as far as the name is concerned. Now, with regard to trade secrets and
" processes

Mr. Reuss, Nobody suggests that you should make public trade
secrets but just—— :

Mr. Covrrer. That’s what I was going to—— .

Mr, Rruss. It isn't a trade secret if factory @ discharges cyanide,
arsenic. and mercury into Nine Mile Creck as far as I can see. Yet in
your submission here—and let me follow this through again——

Mr. Courter. Certainly.

Mr. Reuss (continuing). You say, one, von are going to consider it
confidential if it's a trade secret, which is fine. or if it otherwise comes
within section 1905, which relates to processes and operations.

Now, it scems to me that the discharge of mercury, cyanide. and
arsenic into Nine Mile Creek is an operation and a process of the
plant and so that this will start out being secret and confidential.

Then we come to the exceptions, and exception No. 1 is that you
won’t make it secret if it is needed to carry out the Federal Water
Pollution Control Act. But the trouble is the Federal Water Poliution
Control Act doesn’t have much of anything to do with pollution on
intrastate Nine Mile Creek.
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Then you say, well, you're going to provide this information to
State, interstate, and loeal water pollution control officials. But they
are the people who have heen sitting on their oars not doing anything
about it for, 1o, these many years. And the public—apprehensive about
big govermment in general, and partienlarly upset at the hanky-
panky that has been going on for so many years hetween government
and polluters—wil] he left out of it. This 1s what concerns me. And
while your answers, hoth My, Conlter and Mr. Dominick, have been
somewhat reassuring, they collide with the questionnaire and what
vou say here in yourstatement, T think we have to et that straightened
ont.

Mr, Covirer, T don't consider they collide, My, Chairman, Let me
comment on several aspeets,

The Congress has before it presently a legislative program suggested
by the administration which, if enacted, T am sure would be highly
beneficial with respect to meeting the problem that vou suggest with
regard to Nine Mile intrastate ereek.

Second, the provisions of section 1905 have not been adequately
construed by the courts. But to the extent that public disclosure was
necessary under any one of these exceptions, I think we would have
the ability to do so.

My, Revss. But why in your presentation here do von refer to cee-
tion 19057 Why don't yon simply say that, one, submission of the
information i< voluntary and, two, this information will be considered
confidential to the extent and only to the extent that it involves trade
socret=—period ?

Mr, Corerer. Well, No. 1, Mr. Chairman, section 19035 isn't related
only to trade secrets, and, second, section 1905 is a criminal statute
with respeet to employees of the Federal Government, and we have
to recognize statutory enactment. We can’t do anything clse.

Mr. Revss, Mr, Russell, if T just could comment on that hefore recog-
nizing vou, cection 1905 certainly doesn’t have anything to do with a
Federal employee who releases information which he obtains volun-
tavily from an industry which has been warned that this information
will he released. Tf they dont want to give that information, that’s
their business, They don’t need to, But if they do, T ean’t imagine that
there’s any Federal lnw—certainly not section 1905—which prevents
telling the public that X'YZ company has now furnished the interesting
information that it has heen dumping merenry, eyanide, and arsenic
into Nine Mile Creck.

Mr. Covrrer, Well, Mr, Chairman, if we examine 19035, and let me
read it here, it says:

YWhoever, being an officer or employee of the United States or of any department
or agency thereof, publishes, divulges, discloses, or makes known in any manner
or to any extent not authorized by law any information coming to him in the
conrse of his employment or official duties * * *, )

There's nothing ‘in that section that says voluntary or otherwise,
Mur. Chairman. It's any information coming to him in the course of
his official duties.

“Mr. Reuss. Let me reread to you the law, What you have just read
in section 1905 does make it illegal. and T think properly so. for a Gov-
ernment emplovee acting on his own and without anthority of law

‘to release information which he acquires in the course of his duties.
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Mr. Covrrer. Whether voluntarily or given otherwise.

Mr. Reuss. Right. Secetion 1905 prohibits disclosures to the extent
not authorized by law. Now, let's look at what the law anthorizes.
And T eall your attention to the Federal Water Pollntion Control
Act, section 5, snbsection (c), which says, “The Secretary shall * * *
collect and disseminate hasie data on chemieal, physieal, and biologi-
ceal water quality and other information insofar as such data or other
information relate to water pollution and the prevention and con-
trol thercof.” '

Now, what clearer anthorization by law conld we have than that?

So why go around Robin ITood’s harn and talk abont keeping con-
fidential everything which is mentioned in section 19057 Becanse see-
tion 1905 is, of conrse, to be read in connection with section Hie) of
the Federal Water Pollntion Control Aet,

Mr. Correeer. Well, Mr. Chairman, as T read that section of the
Federal Water Pollntion Control Aet. the Secretary is directed by
Congress to colleet and disseminate information. Now, this particular
section of the statnte did not repeal. did not modify. seetion 1903,

Mr. Revss. Tt fleshes it out., Tt fleshes ont the “extent not authorized
by law™ portion.

Mr, Covrrer. As the Commissioner pointed ont, we will be ntiliz-
ing this to make information available throngh statistical sununaries
and otherwise. and where necessary in the development and support
of programs, and so forth : in connection with the third point he made
under confidentiality this information will be utilized.

Mr. Rrrss. Well, T don’t know how it’s going to profit the 204 mil-
lion people of the United States to get a statistical summary. snying
that at varions undisclosed points in the 50 States various miscreants
are diseharging however many liters a day of merenry, arsenie, cya-
nide. or whatever other poisons they are discharging.

I don’t think that’s going to butter any parsnips whatever.

My, Covrren I would agree with you, Mr. Chairman, and equally
I wonld say it’s not going to be of any henefit to really divnlge tech-
nical processes or fechnieal operations tlmw company might be en-
gnged in. :

Mr. Revss. Stipulated. We have always said the technieal process
need nat be disclosed. But do yon eall it a technieal process to be asked
to state whether yon are discharging merenry and the other things 1
have been talking about ?

Mr, Corrrer. No. T think the Commissioner has indicated that,

Mr. Revss. Well, T don’t want to prolong this further, but I think
there is a considerable job of cleaning up and clearing up to be done
herey and I dow’t know why you don’t simply say that trade secrets will
be held inviolate and confidential and anybody who discloses them
ﬁgl}. under section 1903, be fined $1,000 and imprisoned for 1 year or

th. '

_ I'd like to see any public official who covers up mercnry, cyanide, and
arsenic polhition in Nine Mile Creek fined $1,000 and imprisoned for
1 year or both. But you want to protect him. And we have a continuing
disngreement.

Mr. Russell, I now wantto hear from you.
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Mr. RusseLr. Trade secrets as related to opomtions and processes
are how something is done. And there wonldn’t be any problem under
the approach taken here about being able to identify the result of
what was done, what pollution was created, and who did it. So the
trade secret that needs protecting in order that it will not injure one
operator by revealing his methods to another doesn’t interfere with
what is the amount of pollutio a and who did it. . )

So we are able to act. We'<i be able to act on the matter and not be
prevented from acting by reason of the regard that we have to protect
the trade secrets.

Mr. Reuss, I'm delighted to hear you say that, Mr. Under Secretary.
And with what yon say now I agree perfectly, and you're on all fours
with this subcommittee. -

The only trouble is that in Mr. Dominick’s statement it says that
information will be considered confidential within the meaning of 18
17.8.C. 1903, which provides penalties for unlawful disclosures of trade
seerets and other classes of confidential information.

The trouble is that section 1903, after getting through with men-
tioning trade secrets, refers to processes, operations, style of work
or apparatus. .
_ Mr. Rossen. Again—

Mr. Revss. So if you ean amend that condition in Mr. Dominicks
statement to just refer to trade secrets, it would seem to me-everything,
wonld be fine and we would be in complete agreement. '

My Rrssenn, Well y '

Mr, Revss, We aven't interested in invading the necessary corporate
privacy on a trade secret, but we are interested in finding out whether,
seeret. or no secvet, they are dumping poisons into our waterways,

Mr. Roussrnr. But trade secrets which relate to operations, proc-
esses, and apparatns are no barrier to our identifying an amount of
pollution.

Mr. Rerss, I absolutely agree. The trouble is, Mr. Under Secretary,
that if you read section 1905, it does not exclusively mention trade
secrets as the sole kind of information which can’t be released. It in-
cludes processes, operations, style of work, or apparatus. And if Eng-

“lish granmmar means anything, those processes and operations don’t
have to be velated to tradesecrets. - .

Mr. Rossers. Well, they don’t have to be related to it, but deserib-
ing—it isn’t necessary to 1dentify the result by describing the process
that creates it. So the fact that we don’t divulge the process isn’t going
to be any handicap.

Mr. Rross. Well— :

Mr. Rossernn, And if we don’t describe the apparatus.

Mr. Reuss. I'm much encouraged at what you are saying, Mr.
Secretary. And I think, based on what you say, if we can work co-
operatively in the next few days at dotting “i’s” and crossing “t's”—
and I'im sure we can—maybe this is just a tempest in a teapot, and I
hope it will be. :

But what you’re saying is that, in the Nine Mile Creek case that 1
put, vou are not going to cover up for the XYZ manufacturing com-
pany which says that it is introducing these poisons into the stream.
Instead, you are going to make public, not just to public officials, but

3
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to the citizens and taxpayers, the name of the compan and the stream -

and place where the discharge is occurring and the elements dis-
charged ? Is that true? " - :

Mr. Russeri.. Yes, sir. Not how he did it. i

Mr. Reuss. I am most encouraged, and I think we can correct what
has consumed quite a bit of time here. o

Mr. VariderJagt ? : .

Mr. Vanper Jacr. Thank you very much, Mr. Chairman.

Like the chairman, I regret the 7-year delay in arriving at what I
think is a very commendat!le decision and conclusion by the Depart-
ment. I am sorry for the delay, but I am tremendously thrilled and
excited by ‘the decision to proceed immediately with the volunta
industriaf waste inventory, and I think you are to be commended an
corigratulated for making that decision. -

I think the chairman and this committee and its staff, by never
giving up the struggle for 7 years, are also to be commended over this
very happy result.

will confess thatif I had totake a law %amination bn this discus-

sion of the law right now, I would probdbly flunk the exam. So I
just want to make sure in my mind of the facts, Is it your feeling,
under the provisions of this confidentiality outline which you have

.presented, that you would be authorized to, and will, publicize the

name of the disc nrger and the point of discharge and the quantity of
discharge?

Mr. Courrer. It would be mny opinion that under this statute we
conld do just that as long as we didpnot reveal the technical processes
and operations that went int: this,

Mr. Vanper Jacr. Then I agree with the chairman again that we're
on the same beam and it’s just a matter of working out the details. And
I'm ]glad that the problem is cleared up.

‘Thavenothing &rther, Mr, Chairman.

Mr. Reyss. Mr. Hicks?

Mr. Iicxks. No questions, Mr. Chairman. ,

Mr. Reuss. Counsel Indritz.

Mr. Inprrrz. In light of the colloquy that has taken place between
the committee and yourselves, it may be t” 't I need not pursue soine
of tle details of the precise language of your proposed confidentiality
clause. However, I call to your attention that paragraph 2 of your
proposed confidentiality clause states that certain information will be
considered confidential within the inecaning of 18 United States Code,

* section 1903, and then states that there are certain exceptions in para-

graph 3 of your proposed confidentiality clause.

Paragraph 3 refers to sections 3(a) and (c), sections 5 and 6, and
section 10, of the Federal Water Pollution Control Act.

My question is: 1s this emuneration of sections intended to exclude
oth :r sections such as, for example, section 7 of the act which relates
to the States’ programs of planning and enforcement ? Will it exclude
section 11 which relates to oil poﬁution? Will it exclude section 12
which relates to discharge of hazardous substances? Or any of the
other:sections of the act which invest in your agency the duty to deal
with the abatement and control of water pollution?

Mr. Doainick. Mr. Indritz, I think that is an excellent question
and goes to the heart of someof the drafting problems here.
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We wonld see fit to draft this statement in such a way that thisis not
exclusive. I think you have raised an excellent point, aml perhaps the
addition of words “including but not limited to” or “for example”
would he a way of getting avound this drafting problem.

" A direct answer to your question is: No, we are not intending to ex-
clude the other pmvis?mls of the act from the operntion of section 1905,

Mr. Ixorrrz. If the chairman of the subcommittee were willing to
offer assistance to you in the drafting of that language, wonld yon be
willing to aceept such assistance ¢

Mr. Doxmixtck. We are always willing to accept assistance from the
Congress.

Mr. Revss, Tf Tmay interject. T think we gre making great progress.
and from the responses of all three of you gentlemen I thinlk that the
preliminary dr:\i]t. language which yon hiave here can be elarified.

For example, it would he nnfair to industry tasend out a voluntary

nestionnaire which seems to say to the lawyer for that partienlar in-
dustry that anything having to do with processes o1 aperations is go-
ing to he confidential. They would be justified in thinking that,
well, discharging mereury is a process and operation “so we're pro-
tected” but they'd then find that the Interior Department is nuaking
it public, which you tell us, and which we%e happy to hear, that yon
intend todo. :

Therefore, T think, in fairness to industry, you ought to make it
clear—and I'm sure you will—that what. will be kept confidential is
the trade secret part of it; but, as Mr. Vander Jagt says, what is dis-
charged, who discharged it.into what waterway, and when, will not
he kept confidential, so that if they want to say,“No: Sv¢'re not answer-
ing your questionnaire,” they’re entitled to sny that.

Mr, Doainies, We have no disagreement with that, My, Chinirman.

" Mr. Revss. If you ean submit to us within the next conple of davs
a little reworking of this, I'm sure that the members of the commit-
tee on_both sides and our staff could get something that we all agree

on and whieh will be fair to industry and fair to the publie and we'll

appland it .
Mr. Ixoitz. My next question deals with yonr proposed paragraph
4 on_your confidentiality clanse. It states that any information sup-
lied may he made available to State, interstate and Incal water pol-
ution control agencies or oflicials or agencies of the Umited States, hut
then it goes on to say @ “provideq such agencies or oflicials agree that
the information will not he disclosed except as authorized hy appro-
priate Federal, State, or local lnw.™
Could you kindly explain, or amplify, the meaning that you at-
tribute to the phrase “will not be. ('lisg'l]psod except as anthorized by ap-
Emprinte Federal, State, or local law?? Will you require that there
e an aflirmative provision in State law mandating disclosure, or will
you impos¢ nondisclosure riles on Federal or State agencies whicl are
more limited or restricted than your own broad disclosure anthority?
Mr. Corrrer. Mr. Indritz, I think that what this paragraph +is
talking about, of course, is the existing law of the State and local
overnments and the existing law in the Federal Establishment: and
in the Federal Establishment, of course, the same statutes control with
regard to other Federal agencies as they do to Interior. So that the
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relense of this information and the use of it by a State or local agenc,
would be governed by their existing statutes, and this would be made
known to the industry when the questionnaire is sent out, and to the
same extent the Federal agencies would he subjected to the use of this
information by any curtailment currently provided by Federal
statute.

Mr, Ixpriz. For purposes of the record so that we may have pre-
cise knowledge as to the format of your questionnaire—you have
transmitted to us two forms, One is FWPCA 120-5-63, and the other
is FWQA Form 120 (Rev. 4-70). Will {ou please specify the nature
of these forms? Is one an emrly draft which is not going to be used?
Orare both going tohe used ? )

Me. Doxixicic. As I understand it, Mr, Indritz, from our staff, your
stafl requested that we submit to the committee forms that had been
previously considered, and I believe the forta which you first men-
tioned was one which had been previously considered.

The form which you have in your hand now, the FWQA form—
what is it?—4-707

Mr. Ixpurrz. Yes. .

Mr. Doyixick. It represents the form which we are intending to
proceed withat. the present time.

Mr. Ixpunz, Have there been :m’y modifications to Form FWQA-
120 (Rev, £-70) sinceit was printed ?

Mr. DeCanr. Theanswer 1s yes.

| ;\Ir; Inprirz. Will you plense state what those modifications have
een :

Mr. DeCamr. To add on page 2 arsenic and mercury which were not
inthe original list of heavy metals.

Mr. Ixpri1z. A rethose the only modifications to the form?

Mr. DeCamp. As presently I have it in my hands, those are the

,only modifications we have made to the form revised 4-70.

Mr. I~xprirz. Have there been any modifications to the instructions
which have been printed to accompany FWQA-120¢

Mr. DeCampe. There is a modification in front of me in subpara-
griph 4, “Submission of Reports,” noted in ink. That should be on
your copy. _

Mr. Ixpritz. Is that the addition of the words “and two copies”?

Mr. DECayxr. Yes. ’ :

Mr. Ixprirz. Have there been any other modifications to the form?

Mr. DeCaxe. None on that page.

Mr. Ixprirz. Onany other page?

Mr. DeCamp. On page 3 yon will find in the diagram some red-
arrow jnodifications,

Mr. Ixprirz. Are there any other modifications besides the ones yon
just mentioned ?

Mr. DeCanmr. I have no record of any other modifications.

Mr. Ixprirz. Is it correct to state that Form FWQA-120 (Rev.
4-70), with the additions of mercury and arsepic on page 2, and the
instructions with the revisions you have mentioned, will constitute
the questionnaire and instructions which will go forth to industry,
together, of conrse, with whatever language on confidentiality may be
worked out?
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Mr. DeCanmp. Asit now stands ; yes, sir.

(The form referred to, and accompanying instructions, are printed
in appendix 3 of this hearing record.) .

LE‘. InpriTz. The supporting statement that you submitted to the
Bureau of the Budget, as it was then called—now the Office of Man-
agement and Budget—for clearance action on this form, states that
the inventory isbeing planned in two phases, Would you kindly elab-
orate on that proposal ? ,

(The supporting statement referred to is printed in appendix 3
of this hearing record.) .

Mu. DeCanrr. If you will note, on page 5 of the supporting state-
ment, under section B, we state that tEe inventory is now planned in
two phases with a distinct time lag between the two phases to provide
time for analysis and any necessary modifications to plans and pro-
cedures. ' - :

The purpose of the phasing is to use the form and our procedures
as a test—a pretest, so to speak—to determine the effectiveness and
efficacyofit.

Mr. InoriTz. Will you advise the subcommittee, and keep the sub-
committee advised, on the progress being made on the inventory pro-

ram? '
8 Mr. DeCaatp. Yes, sir. _

Mr. Reuss. Secretary Ruserll, Commissioner Dominick, Mr. Coul-
ter, thank you very much. No further questions. Good job. We appre-
ciate what you are doing, and you have our full support, and I think
with a little fixing up of the l):'m;_rnngze on that section 1905 husiness
you will have an excellent questionnaire form.

. [Nore—A revised confidentiality clause was transmitted to the
subcommittee on October 26, 1970. It is set forth in Commissioner
Domini¢k's letter of that date in appendix 2 and on tlre revised
questionnaire form in appendix 3.]

Mr. Reuss. Qur next witness will be M. Robert E. Jordan III,
Genernl Counsel of the Army, and Special Assistant to the Secretary
of the Aimy for Civil Functions. You nre very welcome, Mr. Jordan.
You have a 6-page statement which will be included in the record.
and we now would like to ask you to proceed in your own way. Will
you identify your associate for the record?

STATEMENT OF ROBERT E. JORDAN III, GENERAL COUNSEL OF
THE ARMY AND SPECIAL ASSISTANT T0 THE SECRETARY OF
THE ARMY FOR CIVIL FUNCTIONS; ACCOMPANIED BY J. J.
LANKHORST, ASSISTANT GENERAL COUNSEL, 'CORPS OF

- ENGINEERS ’

Mr. Jorpax. With me this morning, Mr. Chairman, is Mr. Lank-
horst, Assistant General Counsel, Office of the Chief of Engineers, who
is concerned with legal matters relating to permit functions in the
Corpsof Engineers.

Mr. Chairman and members, it is a pleasure to be here today, and
T appreciate the opportunity.

I am Robert Jordan. I serve as General Counsel of the Army and
also wear a second hat as Special Assistant to the Secretary of the
Army for Civil Functions. ' _ .
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In that latter capacity I supervise, for the Secretary of the Ariny,
the Corpsof Engineers’ civilworks program.

Earlier this year, in testimony before the Subcommittee on Energy
Natural Resources and Environment of the Senate Commerce Com-
mittee, I announced a policy of the Department of the Army to enforce
33 USC 407—the so-called Refuse Act—agninst those discharging
into navigable waters, by requiring permits for such activity.

I noted then that.the Department of the Army’s current permit
program was in iinplementation of section 16 of the Riversand Harbors
Act of 1899 (33 U.S.C. 403) and that, historically, we have not had a
formal permit program implementing section 13 of the 1899 act (33
U.S.C. 407). As I indicated in my testimony, however, we are now
moving to develop a program which would require all dischargers
i" for a Departinent of the Army permit.

We are developing this program in coordination with the Environ-

‘mental Quality Council and other agencies, such as the Federal Water

Quality Administration of the Departmient of Interior, which are
necossarily concerned with the relationship of onr proposed permit
program to on-going programs, particnlarly in the water quality area.

The prograin is going to require detailed interngency agreements
and extensive new regulations; we are still in the process of drafting
siuch agreements and regulations and identifying procednres for the
processing of the large number of permit applications that are antici-
pated. Although we recognize the need for the program and helieve
that it should be made applicable, as soon as possible, to all who are dis-
charging or who propose to discharge into navigable waters, we may,

because of limited resources, have to develop an initial system of

priorities in effect, to mateh workload to available personnel and furds.
For example, we might give more attention to proposed discharges
from new facilities and the discharge of hazardous substances which
may posea significant danger to manorhis environment.

There are a number of problems with which we are specifically con-
cerned. First, as I have already mentioned, we have a resources prob-
lem, particnlarly in the personnel area. In onr 37 Engineer districts
with civil functions, we have cnly approximately 110 people who work
in the permit area,and some of theseare part time.

The U.S. Army Engineer Distriet, Detroit, Mich., for example, has
only two men in its permits and enforcement office. Along with other
assigmed duties these men have surveillance responsibility for over 3,000

“miles of shoreline and they are fully occupied right now by duties:
) ) p i”
€

growing solely out of our section 403 permit program and otlet pfe-
existing programs. ,

Accordingly, in the development of our programn, we are attempting
to anticipate and find solntions fordhe administrative and other prac-
tical prolijlems which will result from the large number of permit
apé)llcations we expect. .

ecoud, we recognize that the permmit program envisioned has a

signifiemnt number of water quality implications. We are working
with the FIVQA to insure that the program will complement existing
and prospective FWQA programs.

Also, recognizing the expertise of the FIWQA in the water quality
area, we are developing procedures which will insure that water
quality considerations are addressed in detail in connection with the
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consideration of permit applications; and the formulation of pro-
cedures with FWQA is somewhat complicated by the prospective re-

organization that is associated with the proposed creation of the En- .

vironmental Protection Agency. )

Third; as required by the Environmental Polidy Act of 1969, we
are reviewing existing and proposed procedures with the Environ-
mental Quality Council and other agencies to make sure that there
will be no duplication of effort. ' . )

We are convinced that the fight against pollution will require Fed-
eral, State, and private expenditures of a considerable magnitude and
believe that there is no room for wasteful duplication of effort—either
on the part of Government, or on the part of industries—in comply-
ing with Government requirements.

These are sone of the factors with which we are wrestling and ex-
[[)lain, in part, the need to proceed intelligently aad deliberately, but

should emphasize, not slowly, in the establishment of what we ex--

pect tobe a very important program. :

You have asked what measures the corps will take under such a
program to identify all discharges and require the discharger to ob-
tain a permit. Given adequate publicity, we would expect and hope
to havea high level of voluntary compliance.

But those failing to apply for and obtain an appropriate permit
would be subject to prosecution and injunctive action under the
Refuse Act. The problem, of course, will be to identify those who, for
one reason or another, have failed to apply for the necessary permit.

In this connection a national inventory of industrial discharges
would be most helpful since, in identifying those who discharge into
navigable waters, 1t would provide a data base from which it would
be possible to identify dischargers who have not applied for required
permits.

Com-ersel.y, it should be noted that the program we envision would -

complement the effort to obtain a national inventory of industrial dis-
charges since an applicant will have to provide with his permit ap-
plication information identifﬁving the character of his effluent.

You have also asked whether or not the information obtained on
the FWQA. form would aid the corps in monitoring the nature and
quantity of the discharge after a permit is granted.

Our current regulations for outfall sewers and other similar strue-

tures under 33 U.S.C. 403 preclude a permittee from changing the
nature of his efiluent without a permit modification. Such permittees
are also required to maintain adequate records of the nature and fre-
uency of discharges and to provide such information periodically to
the district enginecer. We contemplate that similar regulations and
conditions will be applicable in the case of our 407, or Refuse .\ct,
permits. ‘
Although this type of monitoring is inherent in the program envi-
sioned, the data provided the FWQA pursuant to the efforts of that
agency to establish a national inventory would be useful to the corps
in that it would represent a master list agninst which we could check

information provided to the corps. I think, however. that this is an .

area In which we would have to coordinate with the FWQA again to
avoid wasteful duplication of efforts in terms of the type of informa-
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tion to be provided, the frequency of reporting requirements, and the
datato bé maintained.

It is very dificult for us to estimate the economies which might
acerue to us from a national inventory of industrial wastes. Clearly a
svstem of reporting by dischargevs will he substantially less costly than
any similar program that might he keyed to routine, plant-by-plant
visits by Government pevsonnel. '

We would suspect, however, that the principal value of, and indeed
the need for, a national inventory of industrial wastes is related to
planning for the future. The absence of snch information makes it
more difficult to initiate intelligeut, long-range, cost-effective planning
for our streams and river basins because. not having a very clear
picture of what is going into our waters on a day-by-day basis, there
1s uncertainty as to what our goals and methods ought to be. '

Mr. Chairman, that completes my prepared statement. We would be
happy to try to answer any questions which the committee has.

Mr. Retss. Mr. Jordan, I want to congratulate yon and the Corps of
Engineers on a wonderful statement. and I want. to say that though in
the past upon oceasion some of nus have been critical of the corps, I
can’t think of an agency of Government which in the last year or so
hasshown more forward motion on environmental questions generally.

Yon've done so many good things. And what vou are doing in this
particular area under the Refuse Act of 1899 is particularly in the
public interest.

So I wish you would convey my applause to General Clarke and all
of the other dedicated people in the corps.

Mr. JorbaN. We appreciate those remarks.

Mr. Revss. We are proud of what you are doing.

Mr. Jorpan. I certainly will convey those remarks to General Clarke,

Mr. Reuss. I just have one question : You spoke of the fact that you
are very shorthanded in terms of people who can go out and police
polluters of our streams. You mentioned, for instance, that in the
engineer district operating out of Detroit, Mich., you have got. just
two men with responsibility for 3,000 miles of shoreline. i

Incidentally, that is the area in which a lot of mercury pollution
came to public attention just a few months ago, isn't.it?

Mr. JorpaN. Yes, sir. We are very much aware of that.

Mr. Reuss. Isn't it likely that if yvom hnd an adequate amount of ,

personnel there you could have discovered that some time ago?

Mr. Jorpan. We might have, although the failure to have & formal
Refuse Act permit program I think would have made it less likely.

But with the comljnation of the program which we are embarking
on, plus adequate people, T think it is much less likely that that kind
of thing would happen in the future. I certainly hope so.

Mr. Reuss. Am Ipright in thinking that the Corps of Engineers

recently testified before the appropriations committees of the Con-

aress that an additional $1 milhion to hire supervisory personnel wonld
be a great boost for the environment ¢

Mr. JorpaN. We did furnish information to the committees to that
effect. I believe that following the testimony in the Senate, Senator
Hart had a conversation with the chairman of our appropriations
subcommittee, Senator Ellender, and as a result we furnished informa-
tion to the committee staff. -
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An additional $¢ million wonld be a great boost. QObviously, vou
can’t tool up overnight and bring people on board. But with that
amonnt of money we anticipated we wonld be able to get off to a
running start.

Mr, Revss., Has the Oflice of Management and Budget approved
that extra $4 million?

Mr. Jormnax, They have not. In fairness to them, I guess there is
no formal piece of paper before them now. We nre processing a
request. There is some (uestion procedurally in the budget niechanism
how this onght to be landled, whether as a supplemental or whether
it can beworked into the current. process.

Unfortunately, this whole thing caine np late. The budget process
starts early, and it came along fairly late in the scheme of things.
But we have been talking to them about this and hope we can find
a way to get, thie money.

Mr. Reuss. I'm quite elear that T fully support your request, and
I suspect that all the members of this subcommittee would. T can’t
think of a better use of $4 million.

Mr. Vander Jugt.

Mr. Vaxper Jaer. Thank you, Mr. Chairman. And I, too, hope
you get your $4 million.

Mr. Jorpax, Thank you.

Mr. Vanper Jagr. And T also add my voice to that of Chairman
Renss in commending the corps for some of the new programs that
have heen initiated and the very fine-directions it is beginning to take.

I particularly commend you for the permit program to try to iden-
tify the discharges and the source of the discharge and the amonnt
of the discharge. And I think the gist of yonr testimony was that the
voluntary indusirial waste inventory will {)e immensely helpful to you
.in terms of providing a data base to carry out your pernut progran
under the 1899 Refuse Act.

Mr. JorpaN. There is no question about that, Mr. Vander Jagt. We
think it will be very helpful.

Mr. VANDER JaaT. Just one final question. You were here for the .

carlier testitnony; were you not ?

My, JorpaN. Yes; this morning.

Mr. Vaxper Jagr. And you heard the discussion regarding the con-
fidentiality clause?

Mr. Jorpan. T did.

Mr. Vanpzr Jaer. Can you give us an opinion as to whether or not
after hearing the testimony, if FIWVQA made this information avail-
able to you—about the discharger, the point of discharge and the
amount of discharge—you would be able to make use of that data?

_Is there any question in your mind ¢
N\ Mr. Jorpan. I'd like to comment on that and on another related
aspect of the confidentiality problem that grows out of our prograny
would not perceive any difficulty as a matter of law. I believe
that the section in question (18 U.S.C. 1905) is a criminal section. It.
is “hornbook law” that criminal sections are to be narrowly construed.
I don’t believe that “processes™ and “operations™ include simply the
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act of dumping ount a particulir kind of efthuent at the end of the pipe.

I think “processes and operations™ refers to what takes place inside
the plant that produces the eflluent.

And if I had to interpret that section in connection with our re-
sponsibilities, I would not give “processes and operations™ an expan-
sive interpretation but a narrow one, which I think is wholly consist-
ent with what I understand to be the legislative history of that act.

So that solves a large measwre of the problem, becanse onr hasice con-
cern is with what is coming out at the end of the pipe and not how it
got to be that way.

Secondly, I don't believe that section was ever intended to apply
to a public ofticial pursuant to a lawfully established public program
who, in discharging his responsibilities, found it necessary to make
certain information available.

Our philosophy with respect to the Corps of Engineer permit pro-
“gram has been to try to operate it in public glare and serutiny, It
causes o hell of a lot of problems, frankly, but we think it's in the
public interest. .

We emphasize public hearings in the case of dispute where there is
substantial interest in a permit case.

In connection with onr Refuse Act program, furnishing information
on eflluent is not going to be voluntary. It's going to De required—
required in the sense that, 1f you want to get a permit, you must furnish
the information And I suppose it's somewhat like the statement—I
think it was Justice Ifolmes—made in one free speech case, yon know:
“This fellow has a right to say whatever he wants to, but he oesn't
have a right to be a policeman.” We take somewhat the snme position.
We cannot compel someone to furnish information abont the quality
of their eflluent, but we are in position to say that “unless you do so we
will not consider yourapplication for a permit.” '

So we're going to require the information aud we're going to do
everything we can to protect trade secrets, processes that really reveal
internal manufacturing things that might he of advantage to com-
petitors. I don’t think this is going to be a serious problem.

But, on the other hand, we are not going to be prepared to protect
such information to the extent that public comment on, and participa-
tion in, the permit process would be precluded. N

We think there is no inconsistency with the statntory section on this
point, and we think we can work it out.

Mr. Vanper Jaer. I thank you very much for a very candid and a
very helpful answer. Thank you, Mr. Chairman.

Mr. Reuss. Mr. Hicks?

Mr. Iicks. No questions. ,

Mr. Rrvss. Thank you again, Mr. Jordan. You're a great public
servant. We're delighted to have you here,

Mr. Jorpan. Thankyou.

Mr. Revss. Mr. Paul F. Krueger of the Office of Management and
Budget. You are very welcome, Mr. Krueger. You have a written
statement which under the rule will be received into the record.

Would you proceed in your own way? '

.
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STATEMENT OF PAUL F. KRUEGER, ASSOCIATE DEPUTY FOR STA-
TISTICAL POLICY, STATISTICAL POLICY AND MANAGEMENT
INFORMATION SYSTEMS DIVISION, OFFICE OF MANAGEMENT
AND BUDGET

Mr. Knrorerr, Thauk yon, Mr, Chairman,

I am very happy to be here to throw any-light I am able to on the
kind of questions yon have under consideration.

Ithin‘}{ that in the interest of time I would suggest that the statement
not be read. If you have any questions about it, I will be glad to
elaborate on them.

I might say simply that in preparing this statement we have
attempted to be responsive to the five points on which you requested
testimony in yonr letter addressed to Director Shultz of the Office of
Management and Budget. If there are any questions about any of those
responses which you wish clarified, I would be happy to do so.

8 Mr. Krueger's prepared statement follows:)

PrEPARED STATEMENT oF PAtl. K. KRUEGER, ASROCIATE DIEPUTY FOR STATISTICAL
Poricy. STATISTICAL Doniey AND MANACEMENT INFORMATION SyYsTEMS DiIvi-
610N, OIFFICE OF MANAGEMENT AND BUnGeT

The following statement is given in response to the request of the committee
for information on five toples pertaining to the Industrial wastes inventory.

1. There i8 no provision of lnw which specifieally authorizes the Office of Man.
agement and Budget to insist that an ageucy which dexires to collect informa-
tion on a voluntary. nonconfldential basis must insert in the questionnaire & eon-
fidentinlity cluuse. Our review of the propused wasie Waies L eiory wis Bid o
taken pursuant to authority given to the Director of the Ilureau of the Budget b
sectlons 5 and 6 of the Federal Reports Act of 1942,

The Federal Water Quality Administration has no authority to require re-
spondents to furnish information. Rather, it must depend upon their voluntary
cooperation. Adequate responses are necessary in order to develop relinble data
for the use of the Federal Water Quality Administration. It was our judgment
that the Federnl Water Quality Administration was not likely te obtain adequate
responses without & pledge of confidentinlity of individual returns.

2, The scope of applicability of a confidentiality pledge depends on its word-
ing. In the absence of limltations specifying otherwise, such a pledge would pre-
sumably extend to all information supplird by the respondent. However, it conld
be phrased to apply only to responses to certain questions or sections of the forn.
In such cases. in order to avoid uncertainty and misunderstanding, it should be
made clear what part of the reply was not so covered, and what restrictlons, it
any, would be placed on the use of the exempted portion.

3. Documentations submitted by FWQA in support of their request for ap-
proval of the survey in 1988 described the need for, and use of, data on industrial
waste water disposal as follows :

(a)} To provide baslc data necessary to establish and/or review and judge
the adequacy of water quality standards.

(b) 7o provide data necessary for effective establishment and review of
state plans for carrying out their water pollution control programs.

(e) ‘To provide necessary input to several annunal studies directed by Con-
gress in the areas of the cost of administering the Water Pollution Control
Act, as amended, the cost of treating water to abate pollution nnd the eco-
nomic impact on affecled units of the Government of the cost of installation
of treatment fa cilitics.

(@) To provide data on which to base planning for research and devel-
opment programs.

(e) To identify what and where Federal assistance can be provided to
make the greatest contribution. Minutes of the August 13, 1908, meeting
state:

“Spokesmen for FWQA said that theyr understood industry's concern
about confldentiality. It is not intended that the data be used for enforce-
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ment against indlvidual companies. However, the data are needed for the
official records of enforcement conferences If the actions of the conferences
are to be legaily sustainable.”

The minutes, a copy of which was submitted to this cominittee, show the
names of FWQA and Interior representatives at the meeting but do not indi-
cate who made the statement. Staff of FWQA reviewed a draft of the minutes
and made no suggestions for changes in the record.

4(a). You reter to the *“‘comnittee’s view that voluntary cooperation by
industry in establishing tlie industrial wastes inverrtory ean succeed and ‘ought
to be given a fair trial. .. .”” If the purpose of the survey were to obtain data
for use in ways which would require publie disclosure of individual replies in
publie hearings, or in enforcement proceedings, then giving a confidentiality
pledge would defeat the objective, However, as stated above, we understood
the purpose was to compile statistics on the nature and magnitude of the {ndus-
trial waste dispoxal problem. Thus, rather than defeating the objective, the
confidentiality pledge would have facilitated the conduct of a successful survdy
and the compilation of an important body of information needed by both the
Congress and the exeentive hranch.

4(b). Restrictions on disclosure by the coliecting agency of informatlion which
would impair the respondents bhona fide trade secrets would be appropriate, If
proteetion of trude secrets were the only bLasis for according confidential treat.
ment of individual replies, however, the effectiveness in obtaining adequate
responses would be limited.

5. The nmiveting with the industry advisory panel in August 1068 dld rot include
representation by conservation, clean water, or similar groups. In addition to
people fiom industry and the Department of Interior, Miss Jodie Scheiber at-
tended as an alternate for the Chief Counsel of the Ilouse Natural Resources
and Power Subeommittee. At that time, it was not the practice of the Bureau of
the Budget to notify other Interest groups of sueh meetings and no such groups
had expressed to the Bureau any interest in the fact that that survey was
being planned.

faeh representation {8 not now exelnded from  these meetings. Notices of
mertings are senl to anyone reguesting them and anyone may attend.

Foliowing preliminarysdiscussion of the FWQA vproposal for taking this in-
ventory. on TueSduy, September 15, we informally approved the questionnaire
and the statement that will be made to respondents regarding coufidentlality
and the circnmstances under which uses of individunl reports may entail dis-
closure to State or local government bodies and to the public. Agreement is
expected gn other aspects of thie basie plan for the national industrial wastes
tnventory.so that within a few days FWQA can proceed with a field test as the
firet phase of the survey.

Mr. Krvreer. T might simply add that at the very end of the
statemient in response to vour letter enumerating the five points and
requesting some information on what procedures might he réquired,
who might be consulted with in the process of review of any subse-
qlnont proposal for condueting the inventoryv—that rather than going
through that, T simply <aid that we have indieated to the Federal
Water Quality Administration our general assent to the conduet of
the proposal as they have presented it and we hope. it will be un'der-
way very shortly.

I trust that any further consultations with respeet to the confiden-
tiality elanse will not delay that unduly.

Mr. Reces. Thank you very much, Mr. Krueger.

Counsel, Mr. Indritz. later on will have some questions to ask vou
about wlat seems unfort unately to he a difference of opinion between
yourself and the representatives of the Department of the Interior on
flhi;t trade secrets question, but I’d like now to recognize Mr. Vander

agt.

Mr. Vaxper Jagr. Thank vou very much, Mr. Chairman. You heard
the earlier testimony, Mr. Krneger?

Mr. Kruecrr. Yes.

-
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Mr. Vaxper Jacr. Did you hear the testimony that it is the intention
of the Department of the Interior to disclose the discharger and the
point of discharge and the amount of diseharge ?

Mr. Krurcenr Yes. .

Mr, VANDER Jagr. In your statement on page 3 you are summarizing
a 1eeting, the minutes of which state: “Jt 1s not intended that the
data be used for enforcement against individual companies, * * **

Mr. KrUFrGer, Yes.

Mr. Vanprr Jaor. Can you reconcile that with the testimony ahout
which I have just refreshed your memory?

Mvr. Krrrger, This response here is given in reply to the partienlar
question which the committee asked in the letter to the Director,
which was, what was our understanding with respect. to the use of
the survey, the use of the data to be compiled by the survey, that was
under consideration in 19682

The use of enforcement purposes was not a part of that proposal.

Mr. VanoerJaer. And further down on page 3 yon say : “ITowever,
as stated above, we understoodd the purpose was to compile statistics
on thenature and magnitude of the industrial waste disposal problem.™

My, Kruvraer, Correct,

Mr. Vaxprr Jaer. Was your agreement conditioned upon that
understanding?

Mr. Kreecer, T don’t understand what you mean by “agrecment.”

My, Vanoer Jaar. Well, let. me put it this way: Yon have heard
how this information is intended to he nsed?

My Keeraer, Yes.

M. Vaxper Jsar, Do you anticipate any difficulty in having Office
of Mamagement and Budget approval for the volmtary industrial
waste inventory?

My, Kevecer, Well, as T have indieated, we have already given
informally our assent to the proposal as it hasheen presented. T would
like to empliasize, however, the point that the proposal as now pre-
sented is substantially different than the one that was considered
earlier,

Mr. Vaxprr Jacr. And that is why I asked you : Do you anticipate
any trouble in having OMBapproval for this?

Mr. Kxvraer No.

Mr.VaxperJaor. Youdonot?

M. KrUvEGER. No. )

Mr. Vaxper Jagr. Even after having heard the purposes for which
the information will be used? :

M. Knvracrr The point we are concerned with here is that the pur-
poses of the survey, and the wuses of the information to be collected
should be made clear to the respondents so that they may decide
whetlieror not they will furnish the information.

Insofar as our concern with the subject is concerned, we are only
involved in the nature of the statement. We have many diflerent kinds
of data collections that are conducted by various agencies in the Fed-
eral Government. Some of them are specifieally for the purpose and
for no other pmrpose than to make public disclosure, to place the
responses in a public document room where anyone can ha_ve.acc_oss to
them. That’s perfectly appropriate and it’s proper if that is indicated
as the purpose of the survey.
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But I would like to repeat that the proposal that we now have and
to which we have given informal approval is different from the one
which was considered in 1968. Theiearlier proposal was to compile
statisticn] data for the purpose of getting a measure of the nature, the
magnitude, and the geographic distribution of the pollution problem,
by river basins or other bodies of water, and for that purpose it was
not necessary toindicate that data would be disclosed.

That's'the reason we got into the discussion with respect to the
nature of the confidentiality pledge and the conditions under which
the survey in 1968 was considered. There was a difference of opinion
between our office and the sponsoring agency as to the nature of the
confidentiality pledge.

We weré concsrged, having the understanding that the purpose was
to obtain a statist easure of the pollution problem, that the best
chances for suvces: tting that information wers under a pledge
of confidentiality. . '

Mr. VANDER J’Y\q’r. I understand very well the different nature of the
requests in 1968 and now. I also understand and appreciate the con-
cern of your Bureau. I think it’s a legitimate one and a very worthy
one, '

But my question is: Having now heard the use to which this infor-
mation will be put, do you anticipate—and understanding now very

clearly what the nature of the request is—do you anticipate any

difficulty in Office of Management and Budget approval?

Mr. KrueGrR. I repeat, no.

My, VaxperJaar. Thank you.

Mr. Krorcer. We have informally said we have no question about
it. This is not a matter at issue any longer, they having stated what
the purpose is. And for this purpose it 1s entirely appropriate, as we
view i, to make this kind of a statement with respect to the cir-
cumstances under which data will be disclosed.

Mr. Vaxper Jagr. I am very pleased and happy with your answer.

Let me just explore one other subject, just one further question,
which may or may not be a footnote:

Would you anticipate any difficulty vwith the confidentiality clause
if it were to read differently than we have discussed today and pro-
vided that, instead of giving a blanket confidentiality clause with some
exceptions, thereyns no confidentiality unless the mdustry could af-
firmatively demonstrate that this involved a trade secret.?

Mr. Krueaer. I don’t think the matter of disclosure of trade secrets
is the crux of the problem.

. Mr. Vanper Jagr. No, the way it stands now, the industry can
rather voluntarily, or at will, just say, “I'm sorry, I'm not going to
provide that information because it involves a trade secret.” What.if
there were a requirement that, in order to come under the trade secret
provision and not answer for that reason. the industry would have to
affirmatively demonstrate—that the burden would be on them to
shiow—that thisdid in fact involveatrade sccret, ?

Mr. Krorger. I think that would be appropriate. But may T repeat
I don't think the principal deterrent. to obtaining responses is going
to he through the disclosure of trade secrets, It’s going to be throngh
the disclosure of information which the respondent will consider as
self-incrimination, holding up to the public opinion, “ITere is"—the
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word has been used herebefore—*a misereant,” somebody whois doing
something which in the public opinion he should not be doing.

And they will not in many instances, I believe, voluntarily disclose
that kind of information. "

So I would have personally very grave reservations as to the success
of this kind of an approach in obtaining forthright, honest, complete
reporting in response to this questionnaire, But this remains to e
seel.

Mr. Vaxnprr Jagr. But FWQA has already said they are going to
disclose the information,

Mr. Krurcer. That'’s right. And indnstry will then be faced with
the option of responding o1 not responding. And I would suppose that
in many instances—since this discussion has taken place here with
respect to the meaning of title 18, United States Code, section 1905—
there will be perhaps endless discnssions in the general counsel’s of fices
of many manufacturing firms who will receive this report, asto what
that means and whether or not they will respond,

Mz, Vaxnbper Jagr. Quite apart from the issue or the question of the
success of the voluntary program, however, you would see nothing
inarpyopnate in putting the burden of coming under the trade secret
exclusion on industry—of proving aflirmatively that that’s why they
aren’t answering?

Mr. Krurcer. No, except that I wouldn’t assume that industry would
take that simply as a burden since their first option is to report or
not report. That’s the first decision they make.

Mz, Vaxoer Jagr. Which. if the decision were negative, might ex-
pose them tosome public pressure. '

Mr. Krcreer. Yes, but it avoids the second decision, too, as to
whether or net the disclosure wonld involve a trade secret. 1f they de-
cide not to disclose, that becomes a moot question.

Mr. Vaxoprr Jagr. But wouldn't the public have a clearer shot at de-
termining where their ontrage onght to be directed if we counld just
remove that trade secretissue and it were squarely clear that industry
was not supplying the information because it would not do so volun-
tarily? ‘

Mr. KrTEgER. Yes. ,

Mr. Vaxper Jacr. Thank you very much.

Mr. Reuss. Mr, Hicks?

Mr. Hrexs, Noquestions,

Mr. Revrss. I would have just one question, Mr. Krueger. You have
been here throughout the hearing this morning and heard the re-
sponses given by the Department of the Interior 2

Mr.KruEcer. Yes. o .

Mr. Revss. You have indicated that the Office of Management. and
Budget has tentatively approved the Department of the Interior’s in-
ventory proposal made and elaborated here this morning.

Mr. Krrroge. The word I believe I used, at least in the statement
here perhaps, 1s “informally.”” which simply means that we have given
our verbal assent to the thing. There has been no official passing of

apers. ‘
P Mr.Rrvss. When can weexpect the official passing of papers?

Mr. Krrraer. I would assume the official passing of papers will
occur when theremainingjjuestionsare resolved.
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Mr. Reuss. But ydu don’t sce any difficulty with OMB approval
Mr. Kruecer. No. ' i i

*  Mr. Reuss. Thank yon very much, sir. We appreciate your coming

here. i . . -
Our remaining witness is Mr. Ralph Nader. Is Mr. Nader here
/ 7
now ?

( Noresponse,)

1 am tolld by Miss Scheiber that Mr. Nader is on his way. There-
fore, we will recess for a few minutes and then reconvene.

(Whereupon,a recess was taken.)

Mr. Rruss. The subcommittee will be in session again,

Welcome, Mr. Nader. Would you take yourseat ?

Do you have a prepared statement or will you proceed a capella?

STATEMENT OF RALPH NADER, WASHINGTON, D.C.

Mr. Napir.No;Idon't have a prepared statément.

Mr. Revss. Very well. 1 don't know if you have been informed by
your associates of what went on carlier this morning, but the sub- ’
committee is very pleased that finally, after many years, the executive
branch is about to send out a questionnaire which should lead to the
listing of who is doing the industrial polluting in this country.

Mr. Naner. Well, at the risk- of being redundant on a number of
poiuts, T would like to present my remarks as they would have been !
made before the disclosures today, if this is permitted by the com- '
mittee: . :

T'he national industrial waste inventory, which began with a recom- -
mendation in 1963 by your subcommittee, has undergone a history of .
delay and obstruction which cannot be remedied by the disclosures
today that fhe inventory is now going forward.

A _ I think it is incumbent upon this committee, or any other commit-
' ‘tee of Congress which is interested in the kind of information required
to be ohtained from industry in order to pursue statutorily sanctioned
regulatory missions, to look into the reasons for this delay. ‘
The problem of the Bureau of the Budget and its andministration
of the Federal Reports Aet is that it has long transcended the basic
reasons for that act, which are to prevent duplication by various
agencies of questionnaires sent. out to industry, to prevent the need-
"less burdening of industry and commerce with excessive numbers of
questions, and tosimplify the questionnaires. :
Beyond that, the Bureau of the Budget, in its very, very occult and
secret office that has administered this act, has consistently engaged
intwoviolationsof the purpose of theact :
One, it has gone very heavily into the policy area, running rough- - ' s
shod over the considered decisions of Federal regulatory agencies and «
the kind of questions that they want to ask industry. This has oc-
curred, for example, with the Federal Trade Commission. For a long
time the Federal Trade Conmission has been trying to get informa-
tion about concentration-in American indistry. And with the rush
of conglomerate movements in the last 2 years, the Federal Trade
Commission lias been caught np short withont adequate data to form
sound public policy. This can be directly attributed to the delays and
the policy intrusions of the Bureau of the Budget.
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The second area that I think has been,way beyond the intent of the
Federal Reports Act is the incredible delegation of the respousibility
of the Bureau of the Budget here to private indnstry and commerce
advisory systems. '

It was only about n year and a half ago that the first request was
made by a number of conswmer spokesmen and Senator Metealf to
participate in some of these panels where the decisions were made as
to what kinds of questions would be asked and in what form and the
like. And even to this dlay, the Burean has prevented open participa-
tion by consuiner gronps in these panels.-

They send out notices to people who request to be put on the mail-
ing list, but basically these are still exclusive industry advisory panels.

Now, it would be intefesting to see in detail for the past 10 vears
all the minutes or transeripts or other memoranda indicating just in
})remse form how intrusive, how decisive, has been the industry role
1ere. :

It seems elear to me in surveying the history of this inventory that
the indusiry advisory setup has been sv antagonistic to the concept
of the inventory that it has succeeded in delaying the distribution of
this inventory forn for a good number of years.

We come now to the national industrial waste inventory itself, and
T think that there is a great deal of needless discussion hecause the
basic assumption of this data gathering has never been made clear.

Let me indicate what I think the basic assumption is. The basic as-
sunption should be that pollution is public information and at least
takes on the characteristics of public property:.

Now, I fail to sece why the intrusion into citizens' environments of
lethal, toxic, contaminating ingredients that go into the water and
underground, and seep into the water that way, should be given any
protection whatsoever as private property.

And when we consider that almost all of the arguments of industry
about trade secrets and the like really stem from the concept of their
having a private property in these lethal contmninants, I fail to see
why industrial pollutants should be given any protection as to their
properties; as to the time of discharge; as to where they are dis-
charged; as to the effect they are having on fisheries and drinking
water; as to their precise chemical properties.

I fail to sec why any of these contaminants should have a legal pro-
tection that contraband does not have. If anything, they should have
even less legal protection than contraband because contraband as such
doesn’t harm people. It doesn’t give them diseases. It doesn’t poison
their drinking water. And it doesn’t contaminate food products such
as fisheries. '

And I think that isthe basic issue that has to be discussed.

Cuan pollution ever be considered as a commodity worthy of any
legal protection in terms of confidentiality, voluntarv oflering, or the
like? T think it is clear where I stand on this issue: “That if pollution
is a form of environgkntal violence, it should at least be given the
characteristic of public property, and that any Federal agency which

‘purports to be taking the lead in establishing systems to prevent water
pollution must. have the power to require the production of this -

information. ) . .

.
s
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The whole concept. of a voluntary industrinl waste inventory re-
duces its effectiveness very, very drastically,

For instance, tuke a polluter who.in his honest scheme of voluntary
cooperation with the Government gives out a lot of information. and
take a dishopest polluter who doesn’t want to give out any informa-
tior, What are the controls here?

So the whole point of confidentiality and the voluntary nature of
the inventory is really at a very primitive level of consideration. In
fact, one almost has to get philosophic or jurisprudential about this
to gnin the necessary )erspecti\'e. .

By what conceivable justification in 1970, after the ruination of
many of our great streams and lukes and bays; after the disclosures
of mercury poisoning dumped into the streams and lakes by compa-
nies who didn’t want to improve their dlumbing processes; nfter the
disclosure of this mercury epidemic not by Government but i)y a-grad-
uate student in zoology at Western Ontario University as an illustra-
tion of just how candul and how on top of the subject Government
authorities are these days, and in the light of recent disclosures hefore
the Senate Subcommittee on Energy, Natural Resources, and the
LEnvironment that toxic metals in addition to mercury, such as cad-
mium, lead, zine, arsenie, and others present—in the judgment of one
expert. before that conmittee hailing from Dartmouth—arve a far
greater risk to human beings than the whole pesticide, insecticide run-

“off situation, Now, ngninst. all of this and against the fact that industry

is more likely to collude to do nothing if it is protected by this kind of
voluntary confidential scheme and that, if anything, we want to try
to have the Government selectively find out which companies are doing
better than others in order tg spur the lagging companies. and for a
whole host, of reasons why this inventory must be complete. accurate,
and timely, I'simply can’t see fooling around with issues of confiden-
tiality of volintary submissions.

Just consider the functions of an industrial waste inventory, First

‘of all, it is vitdl for cost planning, particularly since Goevrnment is

now engaging in wide-scale subsidies and wide-seale indirect subsidies
such as fast depreciation writeoffs forr industries that adopt these
controls, ) ) .

If the Government is going to engage in subsidies, if it is going to
use taxpayers’ money, it has got to know the data that is integral to
cost_calenlations and future planning. \1\

The inventory is also \'it.F for the development of standards, of
course, by the States,and in terms of the residual standards respon-
sibility on the part of the Federal Government. ‘

It is also important in order to anticipate new hazards at their
earliest inception, . - L

If this waste inventory had been launched 3 or 4 vears ago. it is
doubtful whether we would have had to wait until 1970 for the mer-
cury contamination issue to be brought to the public’s attention.

A national industrial waste inventory is also vital for uniformity.
Uniformity is not just something like coordination, Uniformity in-
volves comparability. Comparability involves a more facile capability
on the part of law-enforcement officials to allocate responsibility.

Such an inventory is also vital for the enforcement conferences that
are anticipated under the 1966 Clean YWater Restoration Act. In fact,
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.

such data are very important in order for these conferences to be
legally sustainable. .

The inventory would also be helpful in the work of the Corps of
Engincers in administering the long forgotten and recently uncovered
1899 River and Tarbor Act.

The conciusion that might e drawn from the process of the last 7
vears issimply another recognition that information is the enrreney of
power in a democracy and that there is no need to use the rack and
screw or the mailed fist or more corrosive forms of bribery or political
influence when you have got control of the Khyber Pass of informa-
tion. And that Khyber Pass of information is the Bureau of the Bud-
get’s office in charge of the Federal Reports Act, one of the least rec-
ognized, least publicized, least studied, powers in Government. The
kinds of information sheets that are sent ont to a selective mailing
list, the whole phenomenon of birdwatchers, the really spectacular con-
trol over this process by commerecial and indnstrial representatives,
deserves an across-the-board serntiny.

I have never come up against a single diserete unit of governmental
power that has been <o subvisible and so inaccessible to citizen or en-
virommental or consuner interests as is the administration of the Fed-
eral Reports Act. T think if the snbcommittee wanted to collect infor-
mation abont what this is doing to our regnlatory process, how it is
undermining the empirical or informational basis of a sound regula-
tory procedure and practice, the subcommittee only has to survey a
number of present and former commissioners of the regulatory agen-
cies such as the Federal Commnnications Commission, and the Federal
Trade Commission.

Sone of the more conservative conimissioners on the FTC wax in-
dignant when they hear the words “Federal Reports Act.” That in-
cludes Comnmissioner MacIntyre, who has devoted portions of speeches
on thissubject. S

[The Federal Reports Act referred to is printed in appendix 4 of
this hearing record.i)

But there is no point further in thinking that we can pass substan-
tive laws as a democracy, that we can articulate noble goals and then
in effect allow this bottleneck to stifle the process of information-gath-
ering from the regnlatees by the regulators.

T would also request that the snhcommittee see if it can open up the
process on a systematic basis over at. the Burenu—that is, to permit
an equivalent consumer environmental advisory input and access to
information and access to the meetings.

Now, this inventory which has been seen in draft form would require
information dealing with the kind of discharges, where they are dis-
charged, whether through public sewerage systems or in standing

ools or directly into the hadies of water. It wonld also involve some
information concerning cost in manpower requirements for pollution
control hy the particular companies and a more detailed water analysis.

The objections by industrial spokesmen hasically rednce themselves
to the followine ponts:

“The inventory is not needed.

It will subject the industry to litigation.

Tt will cost too much.

And trade associations and States ejtbjr aredoing it or will do it.

I
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I think there has been enongh testimony over the past few months
to show that these simply do not hold water, so to speak, that the
inventory is needed] that cven if the facts subject these companics to
litigation, so be it. The courts still have to decide. They still have to
evaluate the evidence. The fact is that this is public information, that
theve can never be I think in a civilized legal system a trade secret in
lethality, and that the inventory will cost too much simply can bhe
dispensed with by asking: What is the cost of not ])l’O(]rl)lCillg this
information to the public at large and to the preservation of natural
resourees?

Finally, that trade associations are doing some of it I think is »2u1
assertion that should be looked into. This isn’t the first time that
trade associations have developed a capability to forge a united rront
to collect just enough informarion for their own defense and basically
to make sure that no other membet of the industry breaks rank, that
no other company decides to give out more information or do the kind
of things that would embarrass the lowest common denominntor of
performance on the part of the trade association,

The States simply neither have the capability nor the resources to
do it. Furthermore, there would be all kinds of problems of lack of
uniformity, temporal disparitics, and the like. -

Besides, 1f the States were to do it, the same problems would arise
which industry would object to. Are the surveys to be voluntary? Is
the information to be confidential? '

So it doesn’t resolve the key prohleme here, Tt simply tries to post-
pone naying attention to this issue by the Federal nnthorities and put
it in State authorities where further delays of years can be expected.

Thank you very much.

Mr. Revss. Thank you, Mr. Nader.

The Department of the Interior report of March of this year be-
wailed the lack of an industrial waste inventory and said, and T quote,

“Everv effort to initiate an industrial waste inventory has been

frustrated.”

T endeavored to find out.who the frustrators were, but we have not. -

gotten the answers yet. Can you fill in any of the gaps in the
indictment ?

Mr. Naper. I think you will find a good many frustrators in the -
American Petrolenm Institute’s ranks, the Mannfacturing Chemists®.

Association. American Meat Institute, National Canners’ Association,
1.S. Chamber of Commerce, and the National Association of
Manufacturers.

Look at the membership of the Advisory Council on Federal Reports
and the membership of the industry panel that has participated in
thesa processes.

And that’s basically where the pressure comes from. ,

Mr. Reuss. Do you think there is any correspondence between the
membership on the Advisory Panel on Reports and those who have
been doing the polluting? :

Mr. Naper. %es; I think there’s no question that they don’t want
this inventory, and they have made themselves clear even on the
record. They give their reasons.

I don’t thmk their reasons have any justification whatsoever. I
think also they are laboring under an 18th century misconception that
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they can have private property in poisonous substances that are un-
leashed on the public continually, systematically, and often without ..
the public knowing about it.

And that’s really the basic issue. :

Mr. Reuss. You don’t think it is o legitimate trade secret, for
example, that a company keep secret the fact that it is pouring
arsenie, mercury, or cyanide into the publie’s streams and ]aﬁes and
]keep l?t secret because the public would understandably be angry if it
R1eW ¢

Mr. Naper. T think that’s one of the most impressive rhetorical
questions I have ever heard. And the answer, of course, is “No.” I mean
the way you phrased it is its own answer.

It’s just absurd to think that dumping of arsenic in water which now
is getting up to levels of concern according to a recent report in Science
magazine, the dumping of arsenic in water, and how much is dumped,
where it is dumped, what company dumps it, what machines produce
this kind of thing in terms of the process, can ever be a trade secret.

Mr. Rruss. You mentioned as candidates for the frustrators’ award
the various private groups and people. Anybody in Government or
agencics of Government which you feel—— -

, Mr. Naper. I'd like to add the American Paper Institute as well
1ere. :

In Government, it seems quite clear that a iumber of officials in
the Burcau over the years ?mve been responsible for this kind of
secrecy.

Mr.}ih:txss. The Bureau of the Budget ?

Mr. Naper. Yes, the Bureau of the Budget—for this kind of secrecy
and for preventing access on the part o% consumers, Even Senators
inquiring have been routinely rebuffed. Consider Senator Matcalf’s
attempts over the last 3 years. :

I think basically these officials should be called up before the sub-
committee and asied very, very detailed questions, and I think the
appointing of these officials by the heads of the Bureau to this job
has to be scrutinized as well. "

I think that this has to be considered one of thié three most important
functions of the Bureau. And to permit it. that sublevel, subvisible con-
trol organization I think is just productive of this kind of abuse.

And a lot of it, of course, is simply a surrender. They simply sur-
rendcler the public responsibility in this area to the business advisory
people. '

Mr. Reuss. Mr. Vander Jagt.

Mr. Vanper Jaor. I have just one question, Mr. Chairman:

Mr. Nader, you told us that the infomation on industrial pollution

is vitally important to any kind of effective program to combat pollu-
tion. You have told us that you fail to see why this information does
not belong in the domain of the public. '
* Earlier this morning we heard testimony that Interior intends to
proceed immediately on a voluntary industrial waste inventory, that
they intend to make public the name of the discharger, the point of
discharge, and the amount discharged.

This has been. the goal of this committee for 7 long years of a
never-ending struggle. We're heartened by it. We’re encouraged by
it. :
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Would you agree that it is an important and significant first step ¢

Mr. Naper. No, I would not, Congressman.

Mr. Vanper Jagr. And why not?

Mr. Nabkr. First of all, you state that they have agreed to make this
information public.

Mr. Vaxper Jagr. That is correct. .o

Mr. Naper. That penalizes the honest polluter—that is, in terns of
being honest enough '

Mr. Vanper Jacr. What is an “honest pollutel}’.?

Mr. Naver. A pollnter who is honest enough to diselose all the facts.

the voluntary nature of the questionnaire.

So what will happen is that there will be a coordination of the
responses by the respective trade associations. They will coordinate 1t
so that there is a kind of common demonminator level of response.
And I don’t think any system of information procurement should
penalize the more candid regulatee among others.

Mr, Vaxper Jagr. What you’re saying——

Mtr. NapEr. So it is not going to work, you see, because no company
is going to say, “Well, quite apart from what the trade association is
saying or what others are doing, we are going to show in great detail
how we are contaminating America’s waters,” and then the Interior
.I)epurgl;neut will proceed to make this public according to what you
st sald.

Well. how long do vou think that’s going to work ?

Mr. Vaxper Jagr. Well, for one thing, 1 think lperha § you can
provide an incentive to some industries to comply—through your cen-
ter. But in the absence of legislative authority today to have a com-
pulsory inventory—though there have been bills introduced that pro-
vide for a compulsory inventory, there is no legislative authority to
proceed—is not this a helpful first step?

Mr. NapEr. Yes———

My, Vaxoer JaeT. And if it doesn’t work—-

AMr. Naper. In that sense it’s a helpful first step to show that it is
not a helpful first step. '

Mr. Vaxper J. AGT.I')I'hat the compulsory inventory is necessary ¢

Mr. Naber. Yes, )

Mr. Vaxper Jagr. But is this not a significant first step in that
direction? : ‘

_ Mr. Naper. Sometimes we have to learn by experience. And reason
isn’'t enongh.

~Mr. Vaxper Jagt. And if it does work, which some of us feel it
might, so much the better?

Mr. Napkr. Fine if it does.

Mr. Vanper JagT. Thank you. ‘ :

Mr. Riuss. I would have one additional question suggested by Mr.
YVander Jagt's question. If, after 4 months or 8 months, the returns .
come in and the Department of the Interior discloses that X corpora-
tign, Y corporation, and Z corporation have such contempt for the U.S.
Government that they have refused to answer the questionnaire, would
you and your associates remain silent, calm, and do nothing?

T wonld think, to answer my rhetorical question. that thonsands of
conservationists thronghout the country would be very vocal at this

16



44

contempt for the environmental interest of the United States and that
no better public opinion lobby for the imnediate enactiment of a com-
pulsory questionnaire could possibly be thonght of. Isn’t that what
1s going to happen ?

Mr. Naper. Well, the past is not encoyfaging for that prospect. I
mean, for example, this waste inventory has been bottled up for 7
years, and I daresay that the greatest proportion of the environ-
mentalists in this country were hardly aware of what was going on
until very recently.

Now, vou have this inventory being sent ont. What is going to
happen 1s not that one company is going to give more information
than another. What is going to Ymppen is that the mventory is going
to be “coordinated by the trade association.” And this will give the
trade association an even greater role in this type of process, quite
clearly I think raising antitrust problems.

But why do we have to do something to raise further antitrust
problemns and put that burden on the Antitrust Division with all its
delays and complications?

That’s why I think that we have just got to move right away with
proposals to require the submission of this data, and if it involves
an enactment of legislation, then that should be commenced right
away. Just, if anything, as a standing alert to industry that this is
what is going to come to pass if they coordinate at too low a level of
responsi%ility in terms of their disclosures.

Mr. Reuss. Is the Center for the Study of Responsive Law prepared
to produce some responsive law by undertaking a draft of such legis-
lation? o

Mir. Naper. Noj; the center just studies and investigates these prob-
lems. It leaves the legislation up to Members of Congress and the
Legislative Reference Service and other skilled people who I think
could do the job.

Mr. Reuss. Thank you very much for your testimony. We appre-
ciate it, as always.

We now stand in adjournment.

(Whereupon, at 12:35 p.m., the subcommittes adjourned subject
to the call of the chairman.)
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APPENDIXES

Arpenpix 1.—ComauNicatioN Steatrep By WinLiaxt I1. Roparns,

JR., Ass0oCIATE I’RoFESsOR OF Liaw, Uxivensiry or WasmNaroNy Law
Scuoor, SearrLe, WasH.
: ScaoorL oF Law,
UNIVERSITY OF WASHINGTON,
Seattle, Wash., Septcmber 28, 1970.
Hon. HENRY 8. REUSS,
Chairman, House Conscrvation and National Resources Subcomittce, Raylburn
House Office Building, Waghington, D.C.

DEAR CoNGRESSMAN REUss: I understand that your committee is conducting
Thearings on the question of the pirolonged delay in the implementation of pro-
posals to establish a national industrial water pollution inventory. I am en-
gaged in research on this and related issues and would hope that you would
include these observations in the record:

(1) THE NEED FOR THE INVENTORY

-There can be no greater insult to the depth of knowledge in the fleld of water
pollution than to recite the frustrating, demeaning, and utterly unproductive
efforts to secure a national inventory of water wastes that have engaged the
energies of numerous Federal officials over the past decade. “It seems quite clear
to we that * * * an inventory, combined with the national inventory of wuter
pollution control facilities, i8 an essential step toward the initiation of correc-
tive actions.” ! 8o said President Dwight David Eisenhower in a meniorandum
to his Secretary of State on May 13, 1960, calling for an inventory of wastes
from Federal installations, an undertaking that was concluded in just over a
year.

The need for an industrial inventory was stressed in 1963 by Murray Stein,
then Assistant Chief and Chief Enforcement Officer, Division of Water Supply
and Pollution Control, PHS, and now Assistant Commissloner for Enforcement,
FWQA: “Until you pinpoint your installations, your discharge, the type and
volume of waste, you really can’t move.”* In full accord at the sgame hearings
was James M. Quigley, who was then an Assistant Secretary, Department of
HEW and is now a vice president, U.8. Plywood-Champion Papers, Inc: “I have
a feeling that this is one of the bald spots, this {s one of the areas we do not
have as up-to-date and as complete and as informed information as we would
like to and as we need if we are going to make intelligent decisions on where
to act and where not to act.”®

Orer the years, these and similar allegatlons have been monotonously con-
sistent. The “greatest deficlency in basic information on estuaries.” reports the
Secretary of Interior in the 1970 National Estuarine Pollution Study “is the
lack of water quality data.”* Moreover, the same study points out that water
quality data are of “severely limited value” unless ‘“coupled with data on the
sources of pollution which may affect water quality.” * Unfortunately, informa-
tion on individual waste effuents is “extremely limited.” In particular, “knowl-
edge of the characteristics of individual industrial waste discharges is very poor,
and data on them are extremely scattered.” *

1 Hearings before the Natural Resources and Power Subcommittee, Water Pollution
Control and Abatement, 88th Cong.. first sess., pt. 1A, at 81 (1063) (hereinafter cited as

1988 hearings”)

21963 hear{ngs at 94,
21963 hearings at 61,
ot ‘; ds‘;"?oc. 91-58, p1st Cong., second sess, 540 (1970) (hereinafter cited as “estuarine
& Bstuarine study at 540. '
¢14.at 530. i
(45)
51-539—70——4
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This informational chasm deserves specinl emphasis. The State agencies, now
the primary sources of effluent data, often are distressingly uninformed. A recent
examination by the Comptroller General of the State permit files on 80 indus-

. trinl plants dischurglug wastes into one river showed that many did not contain

information on BOD, volume of wastes or suspended solids. “Information on
BOD was contained in the permit files for only 30 plants and information on the
volumgeof wastes was contained in the files for 52 plants. Iowever, for 22 of the
32 plants, the files did not contain sufficient information * # * to ascertain the
nature -:n"d volume of the wastes which were permitted to be discharged into the
river,”

As for the more exotic compounds, our ignorance is abysmal. To choose one
iHustration among many. recent questionnaire surveys of chemical industry
wastes show a variation in solid waste generation factor of almost 2 to 1.* That
this is most ominous is indicated by a report of the Manufacturing Chemists’
Association in 1963 that waterborne wastes were prodneed by over 5,000 separate
chemical processes, a number obviously increasing in a rapidly expanding indus-
try with each passing year.’ S

In short, the biological and ¢hemical assault upon the Nation's water resources
poses complex, diverse, rapidly changing scientific and legal challenges. Our
current blindness makes prediction easy—last year it was a DDT crisis, this year
mereury, next year cadmium, arsenic, lead, polychlorinated biphenyis, one guess

"is as good as the next.

(2) THE REASONS FOR TIIE DELAY

I would like to recite Some of thd recorded obstacles to the pursuit of a Federal
inventory. not to air old grievances, but to highlight dangers that lie ahead. The
polities of procraggiation in the Bureau of the Budget have heen spelled out fully -
by Mr. Vic Reinemer in the July 3 issue of Science.!® By 1968. the patience of the
IHHouse Natural Resources and Power Subcommittee had worn sufficiently thin to
inspire these caustic comments: “[i]t is disgraceful, that the national industrial
wastes inventory proposed by [the subcommittee] has been delayed and ob-
structed for over 4 years.,” ™ It is disgraceful, unconscionabie and inexcusable for
such an inventory now to he further delayed after over 6 years. Though I under-
stand that Commissioner Dominick has informed the committee that FWQA will
initiate a voluntary inventory shortly, the problems are by no means overcone,

Some committee members may recall how the affected industries responded to

"~ a question put by staff counsel during the 1963 water pollution hearings asking

wihether they would cooperate with a Public Health Service sponsored inventory
of industrinl waste sources and treatment practices. A representative of the
Natlonal Coal Associntion wanted no part of Uncle 8am: “A burned child fears
the fire. I am very careful about how far I stick my neck out Inviting the bu-
reaucrats or giving them an excuse to use anything I may have to whip me over the
back.” He would rather work “as a team” with State officials "“as compared to
having the hig Government walk in and say: ‘Henceforth you do it this way or
that way.'"** The pulp and paper industry preferred flattery: “I don’t think an
inventory would be helpful,” said Richard M. Biilings of Kimberly-Clark Corp.,,
“hecause of the fact that most of the State agencies have that information al-
ready.” ® “We have grown to respect the firm, tough but fair men who serve in
the State agencies,”, volunteered a representative of Scott Paper Co. speaking

7 Comptroller General's report to the Congress. “Examination Into the Effectiveness
of the Construction Grant Program for Abating, Controlling, and Preventing Water
Polintion.” B-166506, November 1969, p. 60. . .

s California Governor's task force on solld waste management, report of the hazardons
wastes working group. January 1970, p. 18, in_hearings on 8. 2003 hefore the Senante
Suhcommittee on Alr and Water Pollution, 91st Cong., second sess., pt. 5 at 2608 (1970).

® National Assoclation of Manufacturers, “Water_in Industry” 58 61985).

19 Budget Bureau : “Do Advisory Panels ﬁave an Industry Bias?'’ 169 Science 38 (1970).
h .Su‘bcommlttloe note—The article cited in footnote 10 is reprinted in app. 5 of this

earing record.

11§, Rept. 1579, “The Critical Need for a Natlonal Iaventory of Industrial Wastes

" (Water Pollution Control and Abatement),” 80th Cong., 2d sess., 13 (1968).

121063 hearingr at 818,
1314, at 734,
1414 at 704,




ERIC

Aruitoxt provided by Eic:

47

without reference to the inventory. A representative of the iron and steel industry

had several responses: “Well, I don't quite see what useful purpose this {inven.
tory} might serve."”

I think that in practically all instances the States in which the steel manu-
facturing facilities are situated are fully aware, through their periodic inspec-
tions, of the location of all these discharges. “Would your industry be willing
to cooperate [with HEW] in assembling such an inventory?" insisted a ques-
tioner. “Well, let me answar this in two ways. One, I ean't commit the steel
industry to do anything. These surveys of the sort that you describe are very
expensive.” The second answer, though it took some verbal jousting, was essen-
tially, “we'll supply HEW with information the States already have.”

To these reasons of fear of Federal bureaucrats, utmost respect for the pre-
rogatives of State officials and concern about expense and duplication were
ndded. others in Inter years. Concern was expressed in 1964 that the data could
be ‘misused for politicnl purposes” by the press and others. And, of course.
there is a “real problem relating to the disclosure of confidential information.” '
Not to be overlooked either was the fact that “industry would have to assume
that the data will be used against them and even be used in court” and that is
another way of saying no data will be forthcoming.”

To this lengthy list of hackneyed make-weights could be fncluded a funda-
mental philosophical objection to the disclosure of data about waste effluents.
Pollution is a “relative thing” according to this industrial explanation. *[It]
is the discharge of material that unreasonably impairs the quality of water for
maximum beneficial use in the overall public interest.’” ** Explains the National
Association of Manufacturers, “This definition of pollution hinges on the word
‘unreasonably.’ Economic, sociological and political factors will inevitably in-
fluence nny attempt to agree upon an interpretation.”* Over the years this
philosophy, still largely refiected in the Federal Water Pollution Control Act,
insists upon the premise that waste disposal ub to the point of demonstrable
dnmage is a permissible use of the waterways. The message to FWQA has been
“look at the fish, look at the birds, look at the water, but don't look at the
source.” It is this Industry concept that has been challenged directly by the
committee, first, by urging strict public and private enforcement of the Refuse
Act of 18990 whose flat prohibitions plainly contradict the view that a certain
amount of poilution is ncceptable and, second, by insisting upon an inventory
of efluent sources. Also indicative of an abandonment of the fixation on water
quality data at the expense of discovering what is going inte the water s the
administration's decision to back efiluent standards. It deserves emphasis, then.
that this Federal inventory Is coming at a time when control it the sonree is
gaining new currency in water quality circles.

(3) INVENTORY SIIOULN ?l\l'l UNCONDITION AL,

Given the demonstrated reluctance on the part of affected industries (o disclose
relevant data, I would urge the committee to resist any efforts to rewder the
inventory uscless for the purposes for which it can justitinbly serve. If experi-
ence i8 a baroneter, there will be suggestions that the datn supplied to FWQA
be withheld from the general publie. Reeommendations may he made that FWQA
stipulate that the information never will be used in a governmental enforcement
proceeding. You may be told that the responses should be coded so that, though
the data is known, it ¢annot be connected up to a specific source. There may
be proposals that the information he published in survey form so as to minimize,
once agnin, any onus on a particular plant.

All of these submissions wili e backed by allegations of trade secrets, irrespon-
sible media, meddling academicians and politically motivated enforeement of-

15 1d. at 7T47-748.

16 Minutes of the Pancl on Proposed U.S. Public Health Service Survey of Industrial
Waste Water Disposal, June 9, 1064, 1n Hearings on Presidential Advisory Committees hefore
the House Speefal Studies Subcommittee. 91st.Cong.. second sess., 143-144 (1070).

I Minutes of the panel on proposed surver, Aug. 13. 1068, supra note 16, at 147,

1% 1963 hearings at 742 (testimony of Richard D. Hoak, on behalf of the Ameriean Iron
& Steel Institute), -
19 3Water In Industry 22 (1965).
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ficials, In short, I suspeet that efforts will be made to render the inventory
useless for enforcement, of dubious value for study and impossible to verify.

I would urge the committee to resist these pressures, Legitimate legal claims
to confidentiality can be litigated after the fact. Compromising on Issues of
secrecy as a condition of securing the inventory would be misleading to industry
and a disservice to improved water quality control. Far better would it be to have
the plants surveyed reject a comprehensive, voluntary inventory than to embrace
a toothless, superficial proposal that will be used to fend off sterner measures
for still another deecade.

It is understandable that the efluent from the atomic works at Hanford,
Wash., is classified information. It is incomprehendable that the pollution prob-
lems of other water-using industries are similarly classified. For too long, indus-
trial secrecy has barred responsible legal and scientific investigations into the
debauchery of the Nation’s waterways.

Yours very truly,

Wmu H. Roncees, Jr.,
Assoclate Professor of Lar.




Q

ERIC

PAFullToxt Provided by ERIC

ar

AprPENDIX 2—CORRESPONDENCE BETWEEN SUBCOMMITTEE AND FEDERAL
AceEnciks Re: A Natonan InveNtory or InpustriaL WasTEs

1. LETTER o¥ JUNE 10, 1963, FroM NATURAL RESOURCES AND PoWER SUBCOMMITTEE
T0 THEN SECRETARY OF HEALTH, EDUCATION, AND WELFARE ANTHONY J. CELE-
NREZZE, FInsT RECOMMENDING ESTABLISHMENT OF A NATIONAL INVENTORY OF
INDUSTRIAL WABTES

House OF Rzmzsmnms,
NATURAL REBOURCES AND POWER SUBCOMMITTEE OF THE
COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C., June 10, 1963.
Hon. ANTI?ONY CELEBR 222K,
Secretary of Health, Education, and Welfare, Department of Health, Bducation,
and Welfare, Washington, D.C.

Dear MR, SECRETARY : On June 4 and 5, 1963, at the hearings held before the
Natural Resources and Power Subcommittee of the Committee on House Gov-
ernment Operations, several representatives of 'various industries agreed to
cooperate with the Department of llealth, Education, and Welfare in compiling
an inventory of industrial waste treatinent practices and discharge points for
their respective industrles.

These included representatives of the Kimberly-Clark Corp., the National -

-Coal Association, the Manufacturing Chemists’ Association, Inc., the American
Tetroleum Institute, and the Pure Oil Co. The representative of the American
Iron and Steel Instltute glso agreed to make avallable data already complled.

The subcommittee welcomes and appreciates these offers of cooperation on |

the part of industry. We have learned in our hearlngs (a) that the Department
of Health, Education, and Welfare has inventories on waste treatment practices
and discharge points for both municlpalities and Federal installations which
provide essential basis for dealing with theig respective pollution problems, but
{b) that the Department does not have guch information as to individual
wastes, aithough such data is needed to provide a more complete and nccurate
picture of existing and potentiai problem concerning indust:ial pollution.

The subcommittee hopes that your Department will prompt!y initinte con-
versations with these industries for the purpose of making cooperative arrange-
ments to compiie sufh inventories of industrlal waste treatment practices and
-dlscharge points as you deem necessary.

We would appreciate being advised as to progress In this matter.

Sincerely yours, /rv
‘ Roserr E. JONES,
Chairman, Natural Resources and Power Subcommittee,

=

2. LETTER OoF AUaUST 26, 1968, FroM SUBCOMMITTEE TO THEN SECRETARY OF THE
INTERIOR STEWART L. Umu.. UreINg THAT INTERIOR DEPARTMENT DEVELOP A
“CONTINUING AND COMPREHENSIVE INVENTORY OF INDUSTRIAL DiscHARGES CON-

" TAINING DATA AT LEAST A8 COMPREHENSIVE A8 THE DATA” Now COLLECTED FOR
MUNICIPAL WASTE DIBCHARGES ; AND REPLIZS OF QCTOBER 29 AND DECEMBER 28,
1068, FroM SECRETARY UDALL TO SUBCOMMITTEE, AGREEING THAT AN INVEN-
TORY 18 NEEDED .

House oF REPRESENTATIVES,
NATURAL RESOURCES AND PowER SURCOMMITTEE OF TRB
* CoMMITTEE ON GOvERNMENT OPERATIONS,
) Washington, D.C., August 26, 1966.

Hon. STEWART I,. UbaLL,

Secretary of the Interior, .

Department of the Interior, )

“Washington, D.C. . 9

DEAR Mg, SECRETARY : If the national program of water pollution centrol and
abatement is to be effectlvely implemented in the years immedlately ahead,
I believe it is imperative that your Department develop at this time a con-

(49)
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thhaing and comprehiensive Inventory of Industrinl waste discharges contalning
data at least as comprehensive as the data yon now colleet concerning mnnleipai
wilste diselinrges,

Informutlon on the nature and qnantity of waste discharges by industries
is essentlal to vigorous and decisive advancement of the water poliution pro-
grim. As we nmove eloser to the core of the water poliution problem, It becomes
Increasingly urgent that complete and up-to-date information on industrial
wastes be readily avallable.

In 1943, shortly after the Subcommittee an Natural Resources and Power
held Its first serles of hearings on water pollution, I urged the Public Health
Service to establish an Inventory of Industrial waste discharges. The Publie
Health Service then proceeded to develop sueh an Inventory program In goopera-
tion with the State water poilution conirol ageneles, but the Budget Bureau
did not approve the gquestionnaire form, largely because many industry repre-
sentatives opposed the projeet. The Budget Bureau’s negative actlon at that
thne hus, In omy judgment, snbstantinlly hammpered progress In abating water
polintion, :

Certalnly, the lack of an Inventory oy industrial wastes places the Federal
Water Pollution Control Adminlstratlon at a disadvantage. For example. at
recent hearings on water poltution held by the subeommittee In Rochestor, N.Y.
(July 22, 136), und In Syracuse, N.Y, (Aug. 19, 1966), charges were leveled
against the FWPCA that data In its presentations econcerning industrinl waste
dlscharges were erroncous,

Happily, there Is reason to believe that the attitude of our leading Industries
hasy altered, and that they are prepared, generally, to cooperate more fully with
Federnl and State pollution control agencles,

For example, at the Lake Erie water pollution abatement conference held in
Cieveland In August 1965, seven Iarge Indnstries situated in Oblo agreed to make
avallable to the I'ublic Health Serviee data on their Industrial wastes discharges
These Industries were E. 1. Du Pont de Nemours & Co., Inc.; Harshaw Chemleal
Co.; Republie Steel Corp.; Sherwin-Willlnms Co.; Standard Oil Co. (Ohlo) ;
Sun OIF; and the Unlted States Steel Corp. Subsequently, the Jones & Laughiin
Steel Corp, also agreed to make Industrial wastes data avaliable to PHS,

I then wrote to Secretary Gardner of the Department of Health, Edueation,
and Welfare and to the Dirveetor of the Budget Bureau. polnting out that these
elght large Industries In the Lake Erle Basin had agreed to provide information
on thelr waste discharges to the Publie Health Service. T urged that In light of
this development the time was ripe for another endeavor to estabiish a natlonal
Industrlil waste discharges Inventory. }

The Director of the Budget Bureau responded that In view of the pledges
of cooperation by Important industrics in the Lake Erle region, It had: “en-
couraged the Publie Health Service to procecd promptly with plans for under-
taking an Inventory of Industr}ul waste in the Lake Iile area, with the
expectation that this may be used as a model for covering all waterways In the
Natlon. We will make every effort to expedite our review of the questionnalre
proposed.”

Secretury Gardner responded In part as follows: “On the basis of this [Lake
Erle aren] Industry response, we plan to approach the Buresu of the Budgot
again with a proposal for an Inventory of Industrinl wastes. We are now studying
with our fleld staffs the various ways in whieh sneh an inventory eonld be carried
out, It may be best to appruach this matter first on a pllot hasls, using the Lake
Erie drainage aren a8 2 model * * *#, We will keep the subcommittee informed
of any slgnificant developnents on this important problem.”

If there have been any developments In the preparation of an Inventory of
Industrial wastes sinee Secretary Gardner’s letter of September 9, 1963, elther
on a reglonal or a national basis; the subcommittee would appreciate your ad-
vising us ahout them. Three yenrs have elapsed since I proposed the Industrial
waste dischurges Inventory program, and almost a full year has elapsed sluce
Secretary Gardner and the Budget Director looked with favor on estabiishing an .
Inventory program for Industrinl waste discharge data. In view of the ever-
inereasing nrgeney for adequate data concerning Industrinl waste diseharges,
we helleve that the argwments for prompt development of such an inventory on
a national hasisare stronger than ever.

We bhelieve that today, due to incrensed Interest in Congress, understanding
hy Imsiness, support from the publie, and the impetus of the President’s progiam
to elean ap the Nation's waters, the ""-?f- Jority of the industries throughout

537"
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the country would cooperate with your l)epartmcnt in deveioping an inventory
of industrial waste discharges, 1 note that th¢ inventory on Waste Water Disposal
by Connecticut Industries compiled by the T'ubiic Health Servlce and the Con-
necticut Water Resources Commission (U.8, Government Printing Office, 1961)
contains considerabic water flow and wastes information for 2.133 specifically
named Connecticut industries. Such inforiuation, natiouwide, and snpplcmented
by additionai data about the character of the waste emissions aud the resultant
water quality, would substantially aid the accomplishiment of the national goal
of more effective water pollution control and abatement. The preparation of such
inventory would stimulate industries to expedite their water pollution-control
efforts. Lt would also cnable jyour Depiartment to deal more effectively and in-
telligently with the pollution problems resuiting from industrial waste discharges.

I have still another'reason for urging this propesal. 1 am supporting an amend-
ment to the pending Clean Rivers Reytoration and Water Pollution Control Pro-
gram bill, to authorize you to make grants for research and demonstration  pro-
ects for provvntlng water pollution by industry, which will have industrywide
appllultlon. I beiieve that the availability of a national inventory of industrial

rste disposal practices wonld be éssentinl to the most effective administration
of the research and demonstrition grant program envisaged in my smendment.
If you don't kriow what the problems are, how can you develop solutions?

Let nie emphasize again my firm conviction that such an inventory on a na-
tional basis is essential if we are to make signiflcant advances in our struggle to
improve and preserve our vital water resources.

1 hope you wiil give this matter the urgent considerationit deserves,

Sincerely,
RosERrt IS, JoNEs,
Chairman, Natmalltc«omccs and Power Subcommittce.

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., October 29, 1‘)0’6.
Hon. Roserr IN. JoNEs,
Chairman, Natural Resources and Powcer Subcomamitiee, Commitice on Gor-
crumdit Operations, House of Representatives, Washington, D.C.

DEAR Mg. JoNES: This is in further reply to youx letter of August 26, 1966,
in which you discuss the necd for industrial waste infornation and urge that
a comprehensive inventory of industrial waste dischurge be undertaken on a
national basis.

I agree wholcheartedly with your views on the need for adequate information
onh the industrial waste pollution situation. In addition to the values of a

national inventory cited in your letter, suweh data are essential in meeting our
responsibilitics for developing and munaging comprehensive action programs
in river basins, support of Federal enforcement programs, administration and
compliance activities in connectlon with the new water guality smndards re-
quirements, and definition and planning relating to research necds

As I indieated to you in my interim reply of September 2 on this matter, I
requested a review of your inventory proposal within the Department and an
appraisal of the current situation. This has now heen done and the information
provided me appears to bring out four basic'faets to be considered in action on
my part. - -

1. As a result of our cooperative comprehensive river basin planning activ lti(-s
withh State and local governments and industry, Federal enforcement actions,
and technical assistance programs, the regional offices of the. Federal \\'an-r
Pollution Control- Administration have compiled a substantial amount of in-
dustrial waste data. Considerable additional amounts of such data are expected
to resuit from developing the implementation plans required in connection with
the water quality standards due for submission June 30, 1967.

2, At the local and regional level, tlic negative attitnde of industry toward
revenling data on its waste discharges is diminishing as a result of congressional
committee and other hearings that have been held across the country. Federal
enforcement actions and their related public relations impact, and discussions

‘with top management at their meetings and on an individual basis by myself,
~ Assistant Secretary Di Luzio and Commissioner Quigley. In this regard. T am

pleased to say that hearings held by your Subeommittee on Natural Resourees
and Power have been especinlly effective.

.
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3. At the mational level, there is nv detectable change In the opposition of
industry to a national inventory of industrial wasie discharges by the Ad-
visory Council on ¥ederal Reports and certain of the larger industrinl trade
organizations, The Advisory Council, as you wiil recall, advises the Bureau of
the Budget on. such matters as national inventories and is the gPoup that has
effectively scuftled our Dprevious efforts to obtain approval to establish a na-
tionnl inventory, Their concern appears to center around a fear that data
from # national inventory would present a distorted view of industry that
is duing 2 good jobh and miking progress, and that coliectlve use of such
data would have an unfair public relations effect on industry as a whele,

4, In June of this year, I approved an organization for the Federal Water
Pollution Control Administration that provides for nine regions based on
major river basing or major drainage areas which, I believe you agree, iz the
logieal way to organize and administer water resources programs. Previously,
the Federal water pollution control program was organized in accord with
HEW'’s 8tate-oriented regions. )

I.note with real interest the. decislon of the Congress in consldering the
new legistation Inst week to require industries to make a detatled disclosure
of their waste discharges at Federal enforcement conferences. This shouid
malke the conference a more effective instrument and contribnte substantiaily
to information on industrial wastes.

In the Hght of thg above factors, T have reguested thnt eaeh regional
office of the Federnl Water Pollution Control Administratlon proceed immedi-
ately with the development of an industrial waste inventory for its region,
bhased on: (1) information already in their files, (2) information readily avalil-
able from State und local governments; and (3) tnformation developed in
cennection with implementation plans being developed to assure compiiance
with approved water qualily standards. In addition, I am requesting that
nny problem areas or special gaps in information relating to the inventories
be defined. When these latter are defined, and if their significance requires it, I
propose to deal directly with industrinl management to scek their voluntary
covperation in these matters,

I lelleve there {8 a good deal of logic in developing these reglonal industrial

. waste inventories and that this can be accomplished in a reasonable length

of tine. They are & nacessary instrument to meeting our program respon-
sibilitles and developing real action programs. In their aggregate, the reglonal
inventories will constitute a nationnl inventory and will serve to meet national
needs for this information, including those outlined in your letter.

Your interest in a national industrlal waste inventory and continued support
in all matters of water pollution and its control are very much appreciated.

Sincerely yours,

SaewarT L. Uparl,

Secretary of the Interior.

.S, DEPARTMENT oF THE INTERIOR,
OFFICE OF “THFE SECRETARY,
Washington, D.C., December 28, 1966,
Hon. Ropert E. JOoNES,

Chairman, Natural Resourcea and Power Subcommitice. Conmmittee on Gorern-

ment Operations, House of Representatives, Washington, D.C.

Dear MR. JoxEs: This {s in reply to your letter of December 8, 19686, regarding
-our plans to develop an industrial waste inventory through each regional office
of thé Federal Water Pollution Control Administration as set forth in my letter
to you of October 20, and your request for copies of instructions of compiling this
inventory as sent to each regional office.

Subsequent to my October 29 letter. n metting of all FWPOA reglonal diree-
snra was held in Washington, D.C. At that time the matter of an industrial waste
inventory wax given further detailed review and diseussion in light of the water
quality standards requirements under the 1965 amendments, the Clean Water

Restoration Act of 106G, and changes in program policy and direction being =

instituted sxince the transfer of FWPCA to Interior,

29

hakacn e

B P R T

[EOCR PN

D




Q

ERIC

PAFullToxt Provided by ERIC

33

In addition to the reasons given in your letter of Aungust 26, 1060, this review
and discussion hrought ont the following additional compelling reasons ‘why a
lcampr;elmnslve and continuing national inventory of industrial waste dis&harges
s needed.

1. Under the Water Quality Act of 1965, the States o7e required to adopt water
quality ecriteria applicable to interstate waters or portions thereof within the
State, and a plan for their implementation and enforecement. If any State should
fail to do ro, or should propose inadequate criteria, the Secretary of the Interior
is required to promulgate such standards. In either event, adequate industrlal
waste discharge information will be necessary if a meaningful and effectlve job
of standards-<etting is to be done.

2. If the States adopt the criterin, and we believe most of them will, the
Secretary is required to review and appove such criteria unfter which ‘they
become the applicable water quality standards. In order to make an adequate
determination of the adequacy and applicability of the proposed criteria, and
the effectiveness of the implementation plan, I will need available to me good
information on industrlal waste discharges.

3. The Clean Water Restoration Act of 1008 increased from §3 to $10 million
the appropriation authorization for grants to States nnd interstate ageneles to
asxist them in meeting the costs for establishing and maint@ining adeguate water
pollution control progranms. To qualify for its grant, each State or interstate
ageney is required to submit annually for ajreval its plan for prevention awd
control of water pojlution. With the inereased grants, we intend to requirve ench
State or Interstate ageney to prepave a comprehensive plan that shows extensior
and improvement of its pollution control program and that is in conformity with
its water quality standards hnplementation plan and with river basin plannine.

‘The preparation and execution of such plans. nud their review and approval

by the Seeretary wiil requnre the nvailability of adequate industrinl waste dis-
clmrge data,

4. Under the Clean Water Restoration et of 1968 (sec. 17), the Secretary is
required to furnish to the Congress a report by January 10, 1968, which ineludex
4 detailed estimate of the cost of enrrying out the act; n comprehensive study of
the economic impaet on the affected unpits of Govermment of the cost of instalia-
tion of treatment facilities; and a comprehensive analysis of the natioviul rve-
quirements for and the cost of treating municipal, industrial, and other eflinent
to attain the water quality standards established pursuant to the act or ap-
plicable State law. This will require adeguate industrinl waste inforniction.

h. Further, gection 18 of the 136 net requires the Seeretary to conduet a full
and complete investigation and study of methods for providing h:ceutives de-
signed to assist, in the construetion of facilitiex nnd works by indnstry designed
to reduce or abate water pollution, and 1o report the results to the Congross by
January 30, 1968. As in the above, if this respousibility Is to be effeetively ae-
complished and helpful to the Congress, good industrial waste discharge dat: are
necessary.

With these considerations and needs in mind, therefore, we have decidal to
proceed with the deveiopment of a national inventory of industrial waste dis-
charges on a continning basis through the regional offices of FWIPCA. We are
aiready preparing the necessary forms and procedures, and will seek their ape
proval by the Burean of the Budget at the earliest possible date, probably in
January. \We would expect to shonider the major share of the burden in com-
piling the inventory because we do not feel we shonld askAhe States to assume
any further burden than they are willing, when at the sawme time, they are
working toward the establishment of effective water quality eriteria and fmple.
mentation plans. We would expect this to be & service to the States, to ounr-
selves, and to your coinmittee.

Should it prove to be necessary, we would like to feel that we have your
gupport in obtaining approval to proceed with this industrial waste inventory,

Sincerely yours,
StEWART L. Unarnr,
Neerctary of the Interior.
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3. LETTER oF JANUARY 4, 1967, FroM SUBCOMMITTEE T0 TiEN DIRECTOR OF THE
BupGET Burkav Cirarte8 L. Scuvirze, INForMING Iy OF INTERIOR DEPART-
MENT PLAN T0 ESTARLIBII AN INVENTORY; AND REPLY oF JANUARY 12, 1907,
Prost Tuey DEPUTY DIRECTOR oF THE Buneer Buneav PniLLir 8. llucHES T0
THE SUBCOMMITTEE, ARSURING TiAT INTERIOR'S I’RoPOSAL “WILL BE ANALYZED
CAREFULLY"

Housk oF REPRERENTATIVES,
NATURAL RESOURCES AND P’OWER SUBCOMMITTEE OF TIE
CoMMITTEE oN GOVERNMENT OPERATIONS,
Washington, D.C., January 4, 1967,

Hon. Ciranries L. Scitermze, .

Director, Bnrean of the Badgcet,

Ercentive Ofice Building, Washingtor D.C.

Dear MR, Scunurtze: The Secretary of the Iuterior ligs informed me that the
Interior Department is planning to develop on n continuing basls a comprehen-
sive inventory of Industrinl waste discharges into waterways,

IFurther, the Secretary sald that the Department is “already preparing the nec-
essnry forms and procedures and will seek their approval by the Bureau of the
Budget at the earllest possible date, probably In Januury.”

1 want to express my strongest support for the Secretary’s proposal which is
n))y consonant with the natlonal program of water pollution control and abate-
ment as developed by President Jolinson., Certalnly, Informatlon on the nature
and quantity of waste discharges by Industries is essential to the vigorous and
decisive advancement of the water pollutlon program,

I am confident that the Budget Burean will give this preposal the urgent and
favorable conslderation it deserves.

If I, or members of the subcommittee staff, can be lielpful in discussions of
the inventory proposal, plense let me know.

Sincerely,
" RoperT B, JonES,
Chairman, Natural Resources and Power Subcommitice.

IixecuTIvE OFFICE OF THE I’RESIDENT,
RUREAU oF THE BUDGET, \
“ Washingtan, D.C., January 12, 1947,
1lon. RonEenrt 1. JONES,
Chairman, Notural 1.cxmuus and Power Sulcommittee, Committee on Gorern-
ment Opcrations, Rayhnra Howse Ofice Bnilding, Washington, D.C. ‘

VEAR Mr ChnamMaN: Thank you for your letter of January 4, 187, in which
you stated your support for the Secretary of the Interior’s proposal to develop a
cog iprehensive inventory of industrial waste discharges Into waterways.

The Burean of the Budget appreclates and shares your coueern for water pol-
lutlon control and abuatement, and renlizes that classifiention and quantification
of pollutants entering sirenms is a significant component of lnformutlon required
to attack thig grave probleni.

Any proposals that the Department of the Interior may submit to the Burean
of the Budget will he unalyzed carefully. '

Sincdrely,

PunLir S, HHugHES,
Dcpanty Director.

kY

4. LETTER oF MARCTT 14, 1967, Frout SUBRCOMMITTEE To SECRETARY UpALL, INQUIR-
ING ABOUT STATUS OF INVENTORY; AND REPLY OF APRIL 13, 1067, Froy
SECRETARY UDALL 70 SUBCOMMITTEE, ADVISING THAT INTERIOR WAS PROCEED-
ING To PREPARE REVISED QUESTIONNAIRE .

HOoUSE oF REPRESENTATIVES,
NATURAL RESOURCES AND POWER SURCOMMITTEE
) . OF THE CoMMITTEE 0N GOVERNMENT QPERATIONS.
| : ) . Washington, D.C., March 14, 1967.
’ ) Hon, STEWART L. UbALL, :
| Seerctary of the Intcrior, Department of the Interior,
: Washington, D.C.

‘ - DEAR Mg. SECRETARY: In your letter of December 28: 1966, you informed me
that you “have decided to proceed with the development of a national inventory
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of industrial waste discharges on a continuing hasis through the Reglonal Offices
of FWIPCA [and] are alrendy preparing the necessary forms and procednres,
und will seek thelr approval by the Bureau of the Budget at the earliest possible
dnte, probably in January”. \

I would appreciate copies of the instructions you have sent to the Reglonal
nlﬂices concerning the development of the inventory of industrial waste dis-
charges.

In adadition, I would appreciate knowing the £urrent status of the Interior
Department's consnltations with the Budget Bureau on this matter.

You will want to know that the Director of the Budget Burean to whom I
wrote expressing my full support for your proposed national inventory of in-
dustrial waste discharges, has advised me that the Budget Bureau “appreciates
and shares" my concern and recognizes that the information to be' developed
hy such inventory “is a significant component of information required to attack
this gra ve problem” of water pollntion control and aba tement,

Thank you for your cooperation, '

Sincerely,
, RopeERT B. JonES,
Chairman, Natural Resources and Power Subcommitéce.

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., April 13, 1967,
1lon. RoBeRt I, JONES, )
Chairman, Natural Rcsources and Power Subenmmittee, Commitice on Govern-
ment Operations, House 0f Representatives, \Washington, D.C.

DeAR Mr. JoNes : This is in further reply to your letter of March 14, 1967,
with regard to progress toward a continuing inventory of industrial waste dis- ) i N
charge practices. '
Since my letter of December 28, 1966, the Federal Water Pollntion Control
Administration has considered alternate forms and procedures ainied at secur-
ing a timely, meaningful response. The Assistant Commissioners for Research,
Comprehensive Planning, Technical Programs, Enforcement, and Program I’lan-
ning, have met to consider the several proposals and have in turn directed key
staff to develop specific qnestions which will, when answered, assist in each of
these major program activitics. )
The technical staff of FWIPCA considered the forma which was proposed some
three years ago by comparison with new legislative responsibilities contained
in the Water Quality Act of 1965 and the Clean Water Restoration Act of 1060.
Using the old form as a gnide, specific new questions are heing developed. The
technieal staff is currently schednled to meet April 11, 1967, to coordinate ques- e
tions which will make a meaningful input to the several FWI’CA programs. As
soon as this coordination hag been effected, a new form will be suhmitted to the
Bureau of tlie Budget for approval,
Onr inangurai effort as part of the continning industrial waste inventory will -
he directed at installations which aceount for 90 percent of the mannfacturing
industrial discharges to the Natlon’s streams. This pereentage ineludes six 2- :
digit manufacturing code-groups including the largest water users ag identified K ' .. © 4
in the “1063" Census of Mannfrcturers—Water Use in Manufacturing.” By
lhniting initinl coverage to this group, approximately 6,000 plants, we believe -~
that a timely response will be developed which will give ns a handle on the in- . :
dustrinl waste discharge sitnation in the United States, at least as it is related . : {
to major discharges. Other mannfacturing groups and industries will he brought
) under the umbrella as quickly as possible to fill ont the pictnre hoth as regards :
! the quantity and qnuality of wastes being discharged directly to waterways and . ‘ - !
" the ninmber of locations involved.
We believe we both sense a change in the general attitude of industry toward
the need for a firm industrial waste discharge datn base. Assistant Secretary Di
Tauzio has spoken to several groups within the last month, including the Cali-
. . fornia. Munieipal Utilities Association and the North American Wildlife and
" Natural Resources Conference. In each instance, he has indicated that if In-
dustry expects us to help them, they mnst assist 11s by providing information
about the chemical composition of their waste discharges and ahout the nature
of the proeesses whieh generate these efMuents. We trust that we will be able
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to get their cooperation. This inventory will certainly give industry an oppor-
tunity to indicate the extent of cooperation we can expect in the years to come.
We appreciate your contlnued interest on our behalf and wili advise you just
as s00n as we hme submitted the industrial waste form to the Burenu of the
Budget.
Sincerely yours, .
STEWART L. UDALL,
Becretary of the Interior.

5. LerTes oF JULy 21, 1967, FrRoM SUBCOMMITTEE 70 BUDGET BUREAU DIBECTOR
SonvLrze, RE StaTus oF BOB's EVALUATION OF QUESTIONNAIBE ForM SUBMITTED
T0 IT ON APRIL 21, 1967, BY INTERYOR DEPARTMENT; AND REPLIES OF AUGUST 4,
1967, axp JULY 26. 1968, FroM DrPuTY DIRECTOR HUGHES TO SUBCOMMITTEE,
Anwsxua TrAT (o) Two StaTUTORY STUDIES MUST BE CoMrrETED Brrore BOB
*“WiLL BEGIN” 118 REVIEW OF QUESTIONNAIRE ForM, AND (B) ADVIBORY COUNCIL

oN FebeErarn Rerorts WiLL REvIEw Tiie ForM oN AugusT 13, 1068

Hotsg OF REPRESENTATIVES,
NATURAL RESOURCES AND PowER SUBCOMMITTER,
CoM nm‘m: ON GoVERNMENT OPERATIONS,
Washington, D.C., July 21, 1967,
Hon. Cinarces L. ScHULTZE,
Director, Bureau of the Budget,
Exccutive Office Building, Washington, D.C. _

DEear Mr. Scirorrze: I wouid appreelate Your advising me as to the status of
the Budget Bureau's evaluation of the proposal, submitted to the Bureau on
April 21 by the Department of the Interior, to establish a continning national
Inventory of industrial waste discharges into waterways. As you know our sub-
committee hag long urged the establishment of such an inventorv.

Thankvon for your cooperation.

Sincerely,
Ronert . Joxrs,
Chairman, Natural Resourccs and Power Subcommnitiee.

ExECUTIVE OFFICE OF THE PRESIDENT.
RUREAU OF THE B UDGET,
TWarhington, D.C., August 4, 1967.
Hon. Rouert E, Joni:s
Chairman, Subcomnullce on Natural Resourccs and Porwer, Committee on Gov-
crament Operations, House of Reprcsentatives, Rayburn House Office Build-
ing, Washington, D.C.

DEeAR MR, JoNER: This is In reply to your letter of July 21, 1967, regnrdlnr:
the national inventory of industrial waste dlqcharges :

As you know, the Clean Water Restoration Act of 1966 requires a comprehen-
give study of the cost of pollution controi, including industrial pollntion: and a
study of possible cconomic incentives for industry to abate pollution, Both of
these studies. due in January 1968, will require significant amnounts of data and
cooperation from industry.

We do not bhelieve it would be appropriate to request further information
from industry through the national waste Inventory questionnaire during the
same period the other studies are underway. Not only would this be difficult for
the firms from which information is requested. but it might jeopardize the
cooperation the Department of the Interior receives from them on the two studies
underway,

We believe that once data is availahle from the cost and iheentive studies, we
will have 2 much better idea about what types of data are available from in-
dnstry and how best to structure any potential questionnairefor the industrial
inventory. I ean assure yon that once the cost and incentive stndies are com-
pleted, we will begin such a review.

Sincerely,
(Signed) Prrrrie 8. HUGHES,
Deputy Director.
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ExXECUTIVE OFFICE OF THE DPRESIDENT,
BUREAU OF TIIE BUDGET,
Washington, D.C., July 26, 1968.
Ion. Ronert li. JONES.
Chairman, Subcommittec on Natural Resources and Potcer, Committee on Gov-
crument Operations, House of Representatives, Washington, D.C.

DEAR MR. Joxes. Thank you for your letter of July 2, 1008, attaching a -

report of the Natural Resources and 'ower Subcommittee entitled “The Critical
Need for a National Inventory of Industrial Wastes (Water Pollution Control
and Abatement).”

In that letter, you called our attention to the principal recommendations of
the report, and asked us to advise you on the actions being taken to carry out
the recommendations. '

We have been working with the Department of the Interior on an industrial
wastes inventory for some time. In an undertaking of this magnitude it is
necessary to assure that this questionmuire is fully coordinated with data
guthering activitics of other agencies, and that the data requests are clear and
reasonable. As a result of discussions between the Bureau of the Budget and the
Federal Water Pollution Control Administration and subsequent annlysis by
FWPCA of its requircments, it was possible to simplify and improve the ques-

tionnaire,

The revised questionnaire will be reviewed by an ad hoe task force on water
use data of the Water Iiesources Council on July 30, 19¢8. It will also be
reviewed by an industry advisory group of the Bureau’s Advisory Council on
Federal Reports on August 13, 1068. Once this latter review has taken place,
it should be possible to take expeditious action on the industrial wastes
questionnaire. )

We appreciate your interest and hope that this information indicates how
we are proceeding.

Sincerely, :
Pao.urr 8. HUGHES,
Deputy Director.

6. LETTER OF JULY 31, 1968, FroM SECRETARY UDALL TO SURCOMMITTEE, ADVISING
TrAT “EXPEDITIOUS CLEARANCE OF TIE FORM" I8 ANTICIPATED AFTER MEETING
oF Avvisory CouNcIL

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.O., July 31, 1968.
Hon. RouerT E. JONFS,
Chairman, Natural Resources and Power Subcommittee, Commiltee on Govern-
ment Operations, House of Representatives, Washington, D.O.

Dear Mg. Jones: I am pleased to advise you that significant progress is being
made toward Initiating a national inventory of industrial waste water disposal
practices, which you have strongly supported and which you have ‘again recom-
mended in your {etter of July 2, 1968.

I'ersonnel of the Federal Water Pollution Control Administration have been
in close touch with the Bureau of the Budget since early this yenr when the spe-
¢inl FWPCA studies, which caused that agency to defer approval of the proposed
1967 inventory. neared completioi:. Subsequently, the 1967 form, which already
incorporated changes recommended by !ndustry, was again reviewed extensively
within FWPCA and an improved but simplified version was submitted to the
Bureau of the Budget for clearance. We have been advised that the form must be
reviewed by other interested Federal agencies and by the Advisory Council on
Federal Reports and that meetings with the two groups have been scheduled for
July 30 and August 13, 1988, respectively. Department of the Interior representa-
tives will be present at these two meetings to help resolve differences of opinion
which may evolve.

It is anticipated that expenditious clearance of the form will be rorthéomlngl

after conclusion of the above two meetings. On receipt of such clearance, I shall
personally sign letters to the heads of a selected group of the Natlon’s largest
corporations urging their cooperation in this critical inventory. Corporations
selected will be those involving industries using the largest volumes of water as
identified in the Bureau of the Census’ 1903 “Water Use in Manufacturing.”
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The initinl effort will be augmented by additiona) communiéations from
F'WPCA reglonai directors to survey 10,000 plants, aceounting for about 93 per-
cent of the Nution's industriai water use,

In the course of reviewing the 1967 form, FWPCA consulted with the Bureaun of
the Census, Department of Comnieree, The revised form reflects nomenciature and
detinitions of water supply and discharge polnts which are as compntible as pos-
sible with those nsed in the census of manufacturers, In addition, colleetion of
datn by the Bureaun of Census for our use, has heen disenssed, Under the “dis-
closure” rule, data collected by the Bureau of Census, Is not releasable when
associnted with a specifie plant. We have been informed, however, that ways wili
be songht to allow the Burenu to aet as a contraetor in the collecting vnpnolt) and
to make the resulting data avallable for unlhmited use by the requesting ageney,
Neediess to say, we feel the lnwntou is' too urgent to postpone pending this
development,

With respeet to recummcndntlnn No. 3 of your July 2 letter, enrlier this year
FWPCA initinted an npdating of the municipal waste treatment facilities inven-
tory as of Junuary 1, 1968, and this does cali for some eflluent quaiity data, We
are also devising means of keeping both municipal and Federal inventories up-
dated on a current basis. As we nccomplish this, we Intend to Include additional
Indexes of treatment plant effectiveness in the form of influent and effluent
quality data,

Thank you for your continuing interest in establishing a realistie plcture of
the mmounts nnd types of wastes discharged Into our national waterways.

Sineerely yours,
Stewanr L. UpaLL,
Sceretary of the Interior,

7 TETTER OF FEBRUARY 28, 1909, FrRoM CONBERVATION AND NATURAL RESOURCES

* SUBCOMMITTEE TO FEDERAL \\'A-n-‘n PoLi.tTioN CoNTirOL ADMINISTRATION CoM-
M18810NER JOE G. MoORE, JR., ENCLOSINO LETTER TO INTERIOR SECRETARY WALTER
J. HickeL REQUESTING s-ruus OF INVENTORY, AND STATING THAT BLANKET
CONFIDENTIALITY WoULD “SUBSTANTIALLY UNDERCUT THE USEFULNESS" OF TIE
INVENTORY ; AND LETTER OF ArriL 22, 1069, FroM ASSISTANT SECRETARY CARL ..
KLEIN, STATING TuaT IIE I8 GIVING “PRIORITY ATTENTION” TO RESOLUTION OF
“T1118 CoMPLEYX ISsUE"” oF CONFIDENTIALITY

IIoUuse OF REPRESENTATIVES,
CoMMITIEE ON GOVERNMENT OPERATIONS,
Washington, D.C., February 28, 1969.
Mr. JoE G. MOORE,
Commissioner, Federal Water Pollution Control Administration, Department of
the Interior, Main Interior Budlding, Washington, D.C.

DreAr MR. Moore: Enclosed are copies of ictters I have today written to the
Secretary of the Interior, and to the Director of the Bureau of the Budget,
urging the prompt establishment of a national inventory of industrial wastes.

I have read with great interest your remark of February 1R hefore the paper
industry’s Council for Air and Stream Improvement, in which you supported the
establishment of such a national inventory. °

Your remarks also mentioned that tiie Department is considering whether to
adopt the position urged by some industry representatives that the information
obtained by such inventory be classified as confidential.

We believe that a rigid confidentiality provision wouid bubstﬂllﬂﬂ“y undercut
the usefuiness of an industrial wastes inventory. While there may, in some
unusual cases, be justification for hoiding such information confidential. we
believe that such information generally does not require confidential treatment.
and that confidentiaiity should therefore be accorded only where there is clear
showing that the FWPCA’s use or disclosure of the inventory information wili
substantially impair bona fide trade secrets of the informant,

Sincerely,
Henry 8. REUSS,
Chairman, Conscrvation and Natural Resources Subcommittee.

[NotE.—The letter to the Director of the Budget Bureau, ximilar to that ad-
dressed to the Secretary of the Interior, is in the subcommittee flleg, The letter
to Secretary Hickel follows:]

ol
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Housg oF REPRESENTATIVES,
CoMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C., February 28, 1969,
Hon. WavLTERJ, IIICKEL, ' !
Seeretary of the Interlor,
Department of the Inteior,
Wuashington, D.C. . .

Dear MR, SECRETARY ; On June 24, 1068, the House Comumittee on Government

Operations issued a report entitled “The Critical Need for a National Inventory

. of Industrial Wastes” (I1. Rept. 1579, 00th Cong.). Enclosed are three coples of
¢ that report for your information. The report was bnsed on n study by the
Natural Resources and Power Subcommittee, chaired by 1lon. Robert 13, Jones,

Because of increasing congressional obligutions. Congressinan Jones felt that
he could no longer continue as chajrman of that subcomuiittes Consequently,
the Conservation and Natural Resources Subcommittee, whick: I have the houor
to chair, has been established in the 91st Congress to earry on this work.

We are concerned that the industrial wastes inventory be estrolished and
become fully operative ns expeditiously as possible. -
: Enclosed for your information are copies of the letters I Lzve today sent to
. . the Director of the Bureau of the Budget, and to the Commissioner of the

; Federal Water Pollution Control Adwministration, concerning this matter.
We would appreciate hearing from yYou at your earliest convenlence as to
(1) your position with regard to the committee’s recommendations (see p. 3
of the report), and (2) the present status of the national industrial wastes

inventory.
We look forward to working with you on the many matters of mutual concern
in which this subcommittee and the Department of the Interior will be involved.
Sincerely,
HENRY §. REUSS,
Chatrman, Conscrvation and Natural Resources Subcommitice,

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY, -
Washington, D.C., April 22, 1969, {
lon, HENRY 8, REUSS, ]
Chairman, Conservation and Natural Resources Subcommitice,
House of Representatives, Washinglon, D.C.

Dear CHAlRMAN REvss : Your letter of February 28, 1039, to Mr. Joe G. Moore,
Jr., concerning the establishment of a national inventory of industrial wastes has
come to my attention. I wish to assure you that I share your sense of urgency
about the necessity of undertaking an inventory as soon as possible,

I have been looking into this matter of confldentinlity of the information, and
I am giving priority attention to means of resolving this complex fssue in a man-
ner which will provide the most reliable and complete information with the least
restraint on its use. I plan to make recommendasions to Secretary Ilickel as soon
ns possible. You will be hearing further from the Secretary as soon ag this issue
is resolved. ’

In his letter of March 17, 1989, Secretary Hickel extended his congratulations
to you on your new position of chairman of the Conservation and Natural Re-
sources Subcommmittee, and I wish to add my good wishes to his. We look forward
to cooperating with the subcommittee.

Sincerely yours, .
/8/ Cart L, KLEIN,
Assistant SBecrctary of the Interior.

¥
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8, LETTER OF ApPrIiL 22, 1969, FrRoM SUBCOMMITTEE TO SECRETARY HIckEL, UnciNa

“EARLY Ac;do.\‘" ON ESTABLISHMENT OF INVENTORY ; AND'REPLY of JULY 30,

1969, Froy ActiNG Seckerary KLEIN, Starixe TrraT “We Exprct To Reaci,
i WITHIN THE NEXT SEVERAL WEEKS, A FINAL DECIsloy ON THE DEGREE OF
CoNFIDENTIALITY TiAT WE WisH 10 Arrow”

Housg oF REPRESENTATIVES,
CoNSERVATION AND NATURAL RESOURCES SUBCOMMITTEE
ofF TIE CoMMITTEE 0N GOVERNMENT OPERATIONS,
Washington, D.C., April 22, 1969,
Hon. Wavrrer J. IIICKEL,
Neerctary of the Interior,
Department of the Interior,
Washington, D.C.

DEaR MR, SKCRETARY: On February 28, 1900 we requested your views on the
rccommendatlons of the House Cowmittee on Government Operations that the
industrinl wastes inventory be promptly estublished. The committee’s recom-
mendations were contained in its report of June 24, 1068, entitled “The Critical
Need for a Nutional Inventory of Industrial Wastes” (H, Rept. 1579, 90th Cong.).
On March 17 you advised us that you would obtain your staff's views as'soon ns
possible and advise us of your views,

Industrial wastes are a major source of pollution of our Nation's wastes. In
view of the increasingly urgent need for establishing the necessary information
essential for governmentul efforts to redquce such pollution, your early action to
establish such an inventory would materially aid the Nation's struggle to abate
industrial pollution of our waterways.

We hope that you will let us have your vlews on this lmportant matter very
soon.

Sincercly,
' Henry 8. Reuss,
Chairman, Conservation and Natural Resources Subcommittee.

U.S, DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
. Wasghington, D.C., July 30, 1969.
Hon. HENRY 8. REUSS,
Chairman, Conservation and Natural Resouroes Subcommittee, Committee on
Government Operations, House of Repnresentatives, Washington, D.C.

DEAR Mgr. Reuss : This letter is in further response to your letter of April 22,
1909, concerning a national inventory of industrial wastes. I am pleased to
furnish you the following information on the background and current status
of our efforts to develop the procedures and questionnaire necessary to conduct
such an inventory.

In July, 1968, the Federal Water Pollution Control Administration initiated
action to develop an inventory questionnaire by filing a formal application
with the Bureau of the Budget. As you know, all agencies of the executive branch
must secure the Bureau's approval prior to initiating inventories addressed to
non-Federal agencies or individuals. Subsequently, at the request of the Bureay,
meetings were held with representatives of interested Federal agencies and
industry to discuss the objectives and the proposed procedures and questlonnalre
of the inventory.

The only point of contention arising from these meetings, which could not he
resolved, was the request by industry that data submitted via the questionnaire
be considered confidential. This request has been the subject of intensive study
by my staff and FWPCA, and we have carefully considered the effects that confl-
dentiality might have on the inventory responscs we would receive from industry
and on our requirements for use of the data collected. We have also examined
the effects that nonconfidentiality might have on responses and our require.
ments, and we have taken cognizance of the position of your committee which
was expressed in your letter of February 28, 1968, to the former Commissioner
of FWPCA.

At the preqent time, we are giving flual consideration to two alternative
approaches: nonconfidentiality and limited-confldentiality. With respect to the
latter, we have looked at the confidentiality clause currently being used by the
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National Adr Poiiution Controi Administration in the survey of industrial air /
cmissions. We have had the Department's Solicitor review this clause and “;%
are now studying his opinion. We expect to reach, within the next several weeks,
) a final declsion on the degree of confidentiaiity that we wish to allow, and e
. will make our recommendation to the Bureau of the Budget. It is my under-
standing that this recommendation wiil enable the Burcau to take finai sttion
on our proposed questionnaire. I will inform you of the autcome of this/nction
as soon &S it is known, 4
Sincerely yours, 7
. : CARL L, KLEIN,
. Acting Secrctary of U;é Interior,
(. /
0. LETTERS OF FERRUARY 9 AND Makcu 23, 1970, Fron Suncoxim'r'r;:é TO SECRETANY
IIICREL, AGAIN REQUESTING PRESENT STATUS OF INVENTORY,® AND REPLY OF
May 7, 1970, FROM SECRETARY RICKEL, STATING THAT INTERIOR DEPARTMENT

{s RE-ExAMINING FRERAL WATER QUALITY Anmmsmnoxys PLAR 10 CoNDUCT
NVENTORY .

’

HoUSE oF REPRESENTATIVES,
CONSERVATION AND NATURAL RESOURCES SUBCOM MITTEE
OF TiIE COMM ITTEE ON GOVERYMENT OPERATIONS,
Washington, D.C., Fcbruary 9, 1970.
Ilon. WALTER J. HIICKEL, ./
Neerctary of the Interior, ,
Department of the Interior, Washington, D.C. /

Dear MR SEcRETARY: In 1868, the Committee on Government Operations is- |
sued & report entitied, “The Critical Need for a National Inventory of Industrial '
Wastes” (II. Report 1579, 00th Cong. June 24, 1968), which urged the Interior
Department to estabiish such an inventory promptiy. !

Last year we wrote to you sevcral times (February 28, April 22, and July 30, !
1969) and to the Commissloner of the Federal. Water Pollution Controi Adminls-
tratlon (February 28, 1969), asking your position on, and the curreut status of, the '
national inventory of industriai wastes. We later received letters dated April
28 and July 30, 1969, from Assistant Secretary Klein on this subject. Mr. Klein's .
July 30 letter explained that meetings with the Burean of the Budget on a
proposed inventory questionnaire were held with the Department of the Interior.
and other Federal agencles and that the “‘oniy point of contention * * * was the
request by industry that data submitted via the questionnaire be considered con-
fidential.” Iig letter then said in part:

“At the present time, we are giving finai consideration to two aiternative
approaches: nonconfldentiality and limlted confidentiality. With respect to the |
latter, we have looked at the confidentiality clause currentiy Deing used by the
National Air Poiiution Control Administration in the survey of industrial air ]
emissions. We have had the Department’s solicitor review this clause and we |
are now studying his opinlon. We expect to reach, within the next several |
weeks, a final declsion on the degree of confidentiallty that we wish to aliow, and |
we wiil make our recommendation to the Bureau of the Budget. It is my under- 1
standing that this recommendation wiil enable the Burcau to take final action
on our proposed questionnaire. I wili inform you of the ontcome of thls action
assoon as itisknown.” .

We have not heard from either you or from Assistant Secrctary Klein since hig ) (
letter of July 30, 1969. Over one nnd one-half years have lapsed since the Com-
mittee's report was issued urging the establishment of the Nationai Inventory of
Industrial Wastes whilch would substantially aid your Department and the
States in estahlishing water quality standards and improving the quality of our
environment,

We svould appreciate your promptly advlising us:

(a) What has the Department done since July 30, 1969, toward estabiishing
the Nationai Inventory of Industrial Wastes? i :

(b) What "degree of confidentiality” will you.allow concerning tiie data sub- <
mitted pursuant to the proposed questlonnalre? In this conneztion, I eall to your :
attention the following sentences in my letter to Commissioner of FWPCA of
February 28, 1969 : :

“We believe that a rigid confidentiality provision would substantialiy under. i
cut the usefuiness of an industriai wastes inventory. While therc may, in sonie
unusual cases, be justification for holding such information confidentiai, we
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belicve that such Information generally does not require confidential trentmsent,
and that conildentinlity shonld therefore be accorded .only where there is clear
showing that the FWIPCA's use or disclosure of the inventory information will
substantinlly fmpair bona file trade seevets of the Informant.”
Sincerely, :
Nexry S, REuss,
Chairntan, Consercafion and Natural Resonrces Subeommitter,

CONGRIESS OF THE UNITED NSTAYES,
HoUsE oF REPRESENTATIVES,
CONSERVATION AND NATURAL. RESOURCES SUBCOMMITTEL
OF THE COMMITTEE ON GOVERN MENT (OPERATIONS,

Washington, D.C.. March 23, (970,
Hon. WALTER J, HICK=L, ;

Secrciury of the Interior, ) ,
Department of the Interior,
Washington, D.C.

DEAr MR, SeckeTakY @ On February 9, 1970, we sent a letter to you citiug
the leng-contimed ofort by our committee to lave the Intevior Deprtunent
extablish a national inventory of industrial wastes (ns recommended in 1, RRept,
the long-continued effort hy our committee to have the Interior Departinent
sl the States to establish and enforee wiater quality standards. Our letter
also dited the letters which I sent to you on February 28, April 22, and July 30,
1909, asking your position on, and the curreut status of, that fnventory. We
have hnd no response from your Department sinee Assistant Sceervetary Klein's
tast lelter over Tmonths ago,

On March 19, Senator Lee Metcalf testified before the Special Studies Sub-
committee of this committee ecncerning the impiet which hmsiness advisory com-
mittees have on the Budget Burean's role in approving agency questionnaires.
During the course of his testinony he cited and disciissed the role of industry
advisory groups ln obstructing approval of the Interior Department’s proposed
inventory of indnstrial waste discharges. He then testitied as follows:

“Mr. Chairman, I want to advise your subcommittee on the status, as of yes-
terday, of thils T-year effort to obtain basic information from industry on
poltution. "Fhie Budget Burenu advised my office yesterday (hat the new Admin-
istrator of the Water Pollution Control Administration had asked to look at
the proposed questionnalire. 1le declded this was not a proper Federal concern.
He wants to see if the 8tates ¢an provide the information.

“That attitude by a Federal administrator, starkly illustrates the fact that
this administration does not elieve in law enforeement against corporations. Tt
is of n piece with the faflure to enforce Iaws and regulations violated by oil
companies which pollute our coastal waters. It is of a piece with the tragie
Presidential veto, n decade ago, which said that pollution Is ‘n unique loenl
blight.’

“And the DBudget Bureau—I svas advised yesterday—has withdrawn consid-
eration of the proposed inventory.”

Until now. the Interior Department has repeatedly affirmed to our coimn-
niittee that the Department supported, and was working to advance the pro-
posed national juventory of .industrinl wastes. In fact, Assistant Seeretary
Klein, in his letter of July 30, 1969, to our subcommittee said that the only
remaining issue Involving the questionnaire was whether the industry data
would be considered “confldential” and he expected “to reaeh, within the next
several weeks, a finnl decldon on the degree of confidentinlity that we wish
to allow.” ITe further said that this would “enable the Bureau to take fiunl
action” on the questionnaire.

We would apprecinte your iinmedintely advising us what has caused the
Department’s apparent reversal of position as reported by Senator Metenlf. Alsa
please respond to the questions asked in our letter of February 9.

Sincerely,
HeNRY S. REUSS,

’ Chairman,
Cimzervration and Natural Resources Subeommiitcee.
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‘ . N DEPARIMENT oF T1IE INTERIOR,

. . OFFICE OF THE SECHETARY, |
| ’ . ll’nnhlnylon D.C., May 7, 1970. i |
‘ Hon, THesny 8, ReUss,

Chairaean, Congertvation and Natwral qumu«"('s Subcommittee, Commitice on
Government Operations, House of Representatives, Washington, D.C.
Marehr 23, 1970, coneerning a national inventory of industrial wastes. \s you "
know, the forwarding of signifieant legislative proposals from this I)(‘pnrtnu-nt
pursiaing to the President’s message on environmental gquality, submitted to the
-~ ) Cotggrress oi Febraarvy 11, and the, recent promulgntion of proposed regulations

, by me on Mareh 31, 1950, in the Federal Legister on piage 534G, bear directly on
( the guestion of an industrial wentory and on the subject of pollution control
informatlon in general, Pertinent to the question as to what we have doue, ad-
ditionally, shnee July 1S, are the actions deseribed in the following pa ragraphs.
.In unmm-llou with the Fedem! Water Quulity Administrntion's annual report
to Congress an “The Cost of Clean Water,” comprehensive profiles were prepared
onn those indnstrinl categories’using the greatest nmounts of water and constitut-
ing the greatest pollutionnl threat, Thix information included current and pro-
jeeted discharges of waste walems, amounts of pollutants and esthwited costs of
whatement, The report pyovides the hasis to analyze the overall alntement prob-
lent it the industrinl area,
In Angust H6GH 2 decision was made to offer limited confldentinl treatment for
datin =ubwitted by industry concerning thefr plants iy response to onr proposed
inventory form which had been previously submitted (o the Burenn of the Rudget
withouwr such o provision, .\ clanse providing the oxtent of confidentinlity was
prepared aned the form and related instructions wore revised for resubmission
to the Burenu of the Budget. Meanwliile, we proposed new legislation deseribed
in the Following poarpgraphs and resubiission wng delayed. Sulsequentiy, the
Burean of the Dudget suspended netion on approval of the form.
Pending legisiation and proposed ehanges to regulations dictated a reexnming-
tHon of the plan of the Federal Water Quality Administrntion to condanet g nn.
tionad inventory of industrinl wastes, Thesepending changes to regulations wonid
require :
(1) That the Siates provide dutu o1 all waste (]N harges, including industrial,
affectitg a proposed municipal treatment facility in ovder to qualify it for Fed-
eral tinaneial nssi<tanee for construction. From £his datn provided by the States,
we expect to e able to projeet the desired nationn) inventory of industrial
wilstes,
12) That State or interstate ageneies show that a proposed municipal treat-
ment facility is a part of a2 basinwide and a metropolitan or regional \\uter |
pollution abateient plan to obtain Federal finnncial assistanee. |
Other legisiation or regutations would require : ‘
(1) Industrial plant discharges to meet water quality standurds and other
requirements estnblished by the State to qualify for S-vear amortization of : |
the cost of the fueility, - -~ |
(2) Submission of efluent data to secnure an Army Corps of Engineers’ permit
for discharges to navigable waters.
The Federal Water Quality Administration has been working rapidiy to acerne -
industrial waste information consistent with the legislation and regulations ’
and proposals mentioned nbove, In order to obtain sufficient industvial waste *
information to implewent fully the proposed legislative and regulatory ehnnges.
the Federnl Water Quality Administration has proceeded to collect available
infortnation within the ageney and is planning for a full-senle offart to develop. J
in-liouse, a totn] industrinl waste inventory. Regional direetors have heen dirpceted
to complete within 3 months a pilot seale inventory for one river hasin selected
inennelr reglon. As soon a8 this pilot program is analyzed, the means for obtaining
1 total industrial inventory will be developed by the agency. A determination 7 \
will be made as to what nssistanee from the States, if any. in addition to that o
rontinely received under existing programs, witl be required. ) T
Information eollected in the pilot program will be recorded on a form which el ) i
|
|

Dranr Me Revss: This i in veply 1o your letters of February 9. 1950, and . .

has been eirenlated to all regions nnd whiech has been reviewed by other interested
lovernuent ageneies, a panel of industrial representatives appointed by the ’
P'residont’s Advisory Connceil.for Federal Reports and bv nnmerons State and
interstate agoncies, Sinee stthmission of the information to be obtained throneh
use of this forn will be mandatory pnrsuant to the proposed regulations, the
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requirement for confidentiality no longer appears to he relevant, In anticipation
of possible future needs, the form will be resubmitted to the Bureaun of the
Budget without the confidentiality clauses.

This course of action, we feel, will best produce immediate results for this
critical component of our total water pollution control effort.

Sincerely yours, .
Warrer J, HICKEL,
Sceretary of the Imterior.

10. JoINT LETTERS OF MAY 28, 1970, FROM SUBCOMMITTEE CITAIRMAN FIENRY S.

REUSs AND RANKING MINORITY MEMBER GUY VANDER JAGT, TO SECRETARY
HICKEL AND BUDGET DIRECTOR ROBERT P, MAYO, URGING TITAT (A) INTERIOR
DEPARTMENT IMMEDIATELY INSTITUTE INVENTORY, AND (B) BOB APrrove
QUESTIONNAIRE F'ORM
CoNoREsS oF THE UNTITED STATES,
HoUBE OF REPRESENTATIVES,
CONBERVATION AND NATURAL RESOURCES SUBCOM MITTEE
OF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C., May 28, 1970,
Hon., WALTER J. HICKEL,
Secretary of the Interior,
‘Department of the Interior,
Washington, D.C.

DEAR Mz, SECRETARY: Thank you for your letter of May 7, 1970, in reply to our
several letters urging that your Department establish a national inventory of
industrial wastes, as recommended by this subcomniittee since 1063 and by the
Committee on Government Operations in its report of June 24, 1968 (H. Rept.

90-1579) entitled : “The Critical Need for a National Inventory of Industrial’

Wastes (Water Pollution Control and Abatement).”

Your letter indicates that the Federal Water Quality Administration will try
to assemble industrial waste water data through your miethods, and that
the Interior Departmnent rejects, at least for the next several months, the idea
of obtaining data from industry, by voluntary responses to questionnaires, about
the =ource, volume, composition, and points of discharge of its wastes.

We believe that the long history of the Department’s delay in starting a
national inventory of industrial wastes, as recommended by the committee,
is not consistent with the public’s interest in accelerating Federal action to control
water pollution and to prevent the degradation of our waters. In light of that
history, which we shall here briefly review, we belijeve your proposed four
methods, although good as far as they go, are ot adequate and that the commit-
tee's recommendations should be followed now. .

A. History of delay in catablishing a national inventory of industrial wastes.

For nearly 7 years, this subcommittee (and its predecessor under Chairman
Robert B, Jones) has urged that a national inventory of industrial wastes be
established on a cooperative basis with industry. Our first request was made on
June 10, 1063, when Chairman Jones wrote to the Secretary of Health, Education,
and Welfare (who then administered the FFederal Water Pollution Control
program), urging such an inventory.

In 1964, that Department agreed with the subconmuittee that such an inventory
" was needed, and it requested the Budget Bureau to approve, as required by

the Federal Reports Act of 1042 (03 codifed in Publie Law 90-020, 44 U.8.C,,
sapp. IV, secs. 3501-3511), a questionnaire form to be sent to all dischargers
of industrial waste waters. The Budget Bureau “refused to approve the form"”
because of industry opposition, “thus effectively quashing the proposed inven-
tory.” (II. Rept., supra, p. 10). .

In 1607, after eight major industries at the Lake Erle Water Pollution Control
Conference agreed in August 1865 to provide data on their waste veater dis-
chnrges, the Interior Department asked the Budget Bureau to approve the
questionnalre form which was revived to overcome industry objections expressed
In 1964 But the Budget Bureau again refused approval on the ground that the
Interior Department should first complete two studies required under the Clean
Water Restoration Act of 1968 (Public Law 89-573; 80 Stat. 148) ; namely,
(1) a comprehensive study of the cost of controlling water pollution, including
industrial pollution, and (2) a stndy of possible economic incentives for industry

to abate pollution. Inaletter of Augnst 4, 1967, to the subcommittee, the Burean‘s
Deputy Director said: ’

\
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“We lelieve that once data s avallable from the cost and Incentive studies,
we will have n mueh better den nbout what types of data are available from
industry and how best to structure any potential questionnaire for the industrial
Inventory. I canassure you that once the cost and incentive studies are completed,
we will begin such a review.”

The House Government Operations Commlttee criticized the Budget Bureau's
](;f\{s‘ul to approve that questlonnalre form, as follows (IL. Rept., suprn, pp

~13) ; .

I'he commtittee believes the forcr.:olng rensons expressed by the Budget Bureau
are largely unsound. It scems inconceivable that adequate studies can be
developed concerning the costs of controlling industrial pollution, and concerning
the incentives that will be necessary to enahie industry to control and abate
pollution from its waste discharges, unless there (a8 first obtained a clear and
adequate inventory of the extent and scope of the industrial waste discharges
which it ix intended to control and abate. This view of the committee is confirmed
Ly the Interior Department’s first report to Congress on the national requirements
and costs of water pollution control, dated January 10, 1968, nnd entitled “The
Cost of Ciean Water.” The Depurtment ¢ ¢ ¢ gtated thnt it had great difficulty
in developing estimates concerning the costs of industrial poliution control * * *
aue to “the luck of current inventory of wasie loadings from industrial sources,
the 1cide range of industrial pollutants and pollutant sources, and the scarcity
of date on cristing treatment facilitics, unmet needs, and iodustrial treatment
ct:81s" (vol. I, p. 7). (Italic supplied.)

*“The Department’s report added (p. 8) : ’

““The unavoidable uncertainties in'the estimates emphasize the neeesslty
for continuing to seek more accurate inventory data on all sources of wastes.’

“It is disycoccful that the national industrial wastcs inventory proposcd by the
* & % gubecommitice * * * has cen delayed and obstructed for over 4 ycars. Such
aa inventory could, by now, have provided a very useful tool in the national
cffort to combat water pollution.” (Italic supplied.)

All of the studics required by the Budget Bureau were completed and trans-
mitted to Congress in Mareh 1068.

After the conunittee’s report was issued, the Budget Burenu’s Deputy Dlrector,
in a letter of July 2¢. 1968, to the subeommlttee wrote as follows: .
*“The revised questlonnnlre will be reviewed by an ad hoc task foree on water
use dntn of the Water Resources Council on July 30, 1968. It wiil also be reviewed
by an industry advisory group of the Bureau's Advisory Councit on Federal Re-
ports on August 13, 1068. Once this latter revicw has taken place, it should be
possrl;lc to take crpeditious action on the industriul waste questionnaire.” (Itallc

supplied,)

This promise was echioed by-then Secretary of the Interior Udall, in his fetter
of July 31, 1908, to the sulcommittee, that he “anticipated that cxpedltlouq clear-
ance of the form will be fortheominy after” these two meetings. During 1969,
this subeommittee wrote to you several times (February 28, April 22, and July

- 30. 1969) and to the Commissioner of the then Federnl Water Pollution Control

Administration (February 28. 1369), asking alout the status of the inventory.
Assistant Secretary Klein's response of July 30, 1009, stated that, after meeting
with the Budget Bureau. only one issue remained—whether and the extent to
which the data submitted via the questionnaire would be considered confiden-
tinl—and stated that “within the next several weeks” Interior would determine
“the degree of confldentiality that we \\lsh to.ailow” and then request Budget
Bureau approval.

Having recelved no further word frum the Department, we wrote to you on
February 9 and Mareh 23,1970, again urging estallishment of the industrlal
wiste lnwntor\

B. Intceior Department'’s lmbmtun program ag outlined in your 1ctter of May
7, 1970.

Your response of May 7, 1070, to the suncommittee, proposes the following
four methods whereby the l'e(leral Wntcr Quality Adminlstratlnn will attempt
to get industrial waste data :

1. From the Stales, in conncetion 1cith appllcatwns for grants quthorized under
section 8 of the Federal Water Pollution Control Act to congtruct necw municipal
scwage treatment worlk:s, or upgrade or expand existing facilities.

The Intefior Department published on March 31, 1970 (35 F.R. 56346), as pro-
posed rulemaking, regulations adding five new sections (601.32-601.36) to title
36 of the Code of Federal Regulations concerning such grants. The proposed

1
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new section G01.32 states that the Counnissioner of FYV QA shall not approve any
such grant unless he determines that a proposed facility »*** is included in an
effective basinwide progrum for pollution abatement,” In making this deter-
mination, the Commissioner is authorizetl to 1equire, appurently from the State in
which the proposed new works wili be located (aithough the propescd regulation
is not clear on this point), the following types of informstion:

(@) alist of nll significant:waste discharges;

. tb) the average daily volnme of discliarge produced by ench waste dis-
“charger;

(¢) the nmjor (-lmmcterislics of eaeh such waste discharge together
with n measnrement of their relative strength or concentrations :

(d) n deseription of treatment employed and degree of treatment core
rently aehieved ;

{¢) a deseription of the effect of the discharges apd abatement praetices
upon water quality in a basin and the anticipoted unm-uunm of the
treatment works on huproving water quality; and

(f) an identifteation of nll waste discharges for which present trentment
is inadequate.

However, the proposed regulation does not require the Commissioner to ask
for snch information in any instance.

If the Commissioner requlres this information in all instances, uml if the
States have it and are anthorized to mke it available, to FWQA for its program
use. it conld be very useful where new treatment works are proposed or existing
works aee pln]mwd to he upgraded or expaided, The proposed regulation will
not, however, provide suel information where no such proposal is made, Further,
there will be numerons nunicipalities which will not make sueh proposals for
severid years

We woudd appreciate your promptly providing to ux a legal opinion fromethe
Depnrtment’s Solicitor concerning the following two questions:

(@) the statntory basis under which the Depurtment may requirve, in light
of the legislative hiqton of the Cleun Wauter Restoration Act of 1906, that, he
fore a Federal grant to construet municipal treatment works ean be made, the
above information must be supplied to FWQA : and

() whether 44 U.B.C. see. 3511, which prnhibits an ageney from denying
a right, priviiege, priority, or allotment (o a person who faifs to provide {n-
formation in certain cases, would render ineffective this proposed method
of obtaining information on Industrial waste diseharges, if 0 State or
nmjcipnlity refuses or f.ulq to provide it when applying for a construction
grﬂnt
. From individual owners af industrial planls scelking Iu qlmllhl under seclion

,U’ of the Tar Reform Aet of 1969 (Public Laie 91-172: 83 Stat. 667y for an
u(’ul: Fated sepear amortization of any ideatifiable e um pollution treatent
faeilit y.

The act applies only to any such facility constructed or acquired after Decen-

her 31, 1968, and hefore January 1, 174, and “used, in conneetion with a plant

" or other property in operation hefore January 1, 169.” The facility qualifiex for

aceelerated mmortization only if the Interior Department coertifies that it com-
plies “with regulations of applicable Federal agencies,” and that it is “in fur-
thernnee of the general poliey” of the Federal Water Pollution Controf Act.

We would appreciate your providing to ns promptly the eitation and three
capies of the regmlations of FAVQA which are applicable to these facilities mnder
this statute, )

3. From ingormation obtained by the Corps of Engincers wnder it revised
regnlations (ER 1145=2-203 of April 23, 1970} governing new applications for
corpk permits for outfall scawcers, .

The corps recentlf adopted these regulations as recommended by the House
Committee on (‘ovvrmnunt Operations in its report (H. Rept. ')1-‘)14, March 18,
1970) entifled: “Our Waters and Wetlands: How the Corps of Engineers Can
Help Prevent Their Destruction and Pollution.” But these regulations will not
provide information concerning di&olmr r¢s from 111('11 sowers already under
corps’ permit,

4. By colleeting witkin 3 months ma:lablv in-house industrial wasle informa-
tion on a pilot scale for onc rizer bagin in each region of the Federal Water Quumu
Administration.

.
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Yonr letter states that the inforntion thus collected witl be iised to develop
“the means for obtadning a total industrial inventory.” But, in essence, it appears
to reject the committee's reconnuendation that an effcetive industrinl waste in-
ventory be established through guestionnaives sent to, and voluntarily answered
by, industry concerning the source, volume, composition, and points of discharge
of its waste wualers. Although your letter stntes that the industrial wuste
inventory guestionnnire “form will be resubmitted to the Bureau of the Budget
without the confldentiality clauses,” it does not state when this will be done, or
whether the Badget Bureau, will approve it when it is submitted without this
chuse. Thus, your letter provides no nssurance that such a voluntary inventory
will ever be undertaken by the Interior Department, even after eompletion and
stibsequent analysis of FWQMA's in-house pilot program.

Co Establishment = of voluntary industrinl waste tnventory showld not be
delaged further, . '

The Interior Department's four methods outlined above for obtaiuing infor-

Jnation concerning industrial waste discharges are good, as far as they go. They

should Le pursued. But they are not a substitute for a total industrinal waste
inventory to be obtained from cach industrial discharger.

Such an inventory is a basie prerequisite to FWQA eareving out an offective
water pollution control program in the neur futnre, The immediate need for
this inventory will not ‘he diminished by the results obtained from the pilot
study or any of the other methods outlined in your letter of May 7.

The Interlor Departsent submitted a vill (8. 3472, pp. 21-22) last February
to authorize It to require industry to provide to It waste waterr data in con-
nection with its investigations under the water quality standards program. But
that bill is not jwstification for delaying further the establishment of an inven-
tory on the basis of yoluntary cooperation by Industry. “Similar authority was
requested by the Inferior Departinent when the Clean Water Restoration Act
way being considered by Congress in 19606, but It was not inclnded in that act.
AN this committee said in its report of June 24, 1968, supra (p. 17) :

“The excentive hranch has not yet made a concerted and rigorous cffart to get
information by voluntary means, For compiling the {ndustrial wuste inventory,

coluntary methods ought to be given « fair trial. We believe they will be com-

pletely adequate for a lurge majority of fndustries. Indnstry is rapidly lie
coming aware of its responsibitities to help contral and abate pollution enused
by its wuste dischurges. The committee helleves that industry will generally
cooperate with Federal. State, and local governments in their efforis to develup
the information needed to attain their eomimon ohjectives.

“The committee believes that the comnon objective of controlling and abating
water pollution will be better achieved by fostering wmutund cooperation hetween
industry and government. We lhave doubts only about a siwall minority of in-
dustries, who nevertheless may be contributing a significant lond of pollution to
our Nation's waters. If voluntary methods fail in sueh enses, the committee will
have to reexnmine propoesals to Lroaden FWPCA's authority to obiain. needed
information.” (Italic supplied.) .

Imleed. we believe the Interior Department’s legislation reguest to Congroess
of last Februavy for authority to compel disclosure of industrial waste data
would he more eredible if the Department had tried a, voluntary systomn and
failed to obtain industry eooperation.

The cxeeutive branch's continued delay for 7 years. and now jts apharent
rejection of the committee's longstanding recommendation for the establish-
ment of a national industrinl waste inventory ou the basis of voluntary coopera-
tion by industry, Is indefensible.

We therefore urge— .

t1} that the Interior Departinent immediately request the Budget Thaoenu
to approve the questionnaire form, without confldentinlity rvestrictions ex-
cept where the informunt demonstrates to the Interior Departinent’s satis-
faction that public relense of all or part of the information veluntarily
supplied on the form would diviige trade secrets or seeret processes, and
(2) that the Interior Department tmmediately establish an industrial

. waste water inventory on a voluntary lusis,

At the same time we want to advise you that if the Budget Bureau does not
approve the form, and if the Interior Department does not establish tlis inven-
tory, hefore mid-August 1970, this subcommittee will hold hearings beginning
on August 17, 1970, to go into this matter in greater detail. At such hearings.
we would appreeciate your testifying before the subeonnmittee on that date, and




Q

ERIC

Aruitoxt provided by Eic:

68

also make available to us on that date Mr. David D. Dominick, Commissioner
of FWQA, and a representative of the Solicitor's Office who is familiar with

legal problems associated with the “confidentiality clause.”

Sincerely,
HENRY S. REUSS,
Chairman,
Conscrration and Natural Resources Subcommittec.
Guy VANDER JacT,
Ranking Minority Mcmmber,
Conservation and Natural Rcsources Subcommitice.

IIoUSE oF REIRESENTATIVES,
CONSERVATION AND NATURAL RESOURCES SUBCOM MITTEE,
COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C., May 28, 1970.

ITon. Ronert 1*. Mavyo. .

Dircetor, Burcau of the Budyct,

Ezecutive Office Building,

Washington, D.C.

Dear Mr. Mavo: Enclosed for your information is a copy of u letter we have
todny «ent to Secretary Hickel concerning the establishment of a national in-
dustrial waste water inventory. :

For nearly 7 years, this subcommmittee, its predecessor subcommittee, and the
Committee on Government Operations have urged that the executive branch
estnblish a2 nationnl industrial waste water inventory in cooheration with in-
dustry. A questionnaire form for that purpoese was first submltted in 1064 by
the Public Henlth Service to the Budget Bureaun for approval as required by
the Federnl Reports Act of 1042 (as codified in Public Law 00-620, 44 U.S.
Code, supp. IV, 3501-3511). Becnuse of industry opposition, she Budget Bureau
refused to approve the form. It was resubmitted on April 21, 1967, by the
Interfor Department with revisions designed to overcome indnstry objections.

On August 4, 1967, the Bureau’s Deputy Director, responding to the sub-
committee's request as to the status of the questionnaire form, stated that the
Bureau would not begin its review of the questionnaire form untii after the
Interior Department had completed two studies required under the Clean Water
Restoration Act of 1966; namely, (1) n comprehensive study of the cost of con-
troiling pollution, including industria} pollution, and (2) a study of possible
economic incentives for industry to abate pollution. The letter stated:

“We believe that once data is available from the cost and incentive studies,
we will have a much better iden about what types of data are available from
industry and how best to structure any potential questionnaire for the in-
dustrial inventory. I can assurc youn that oncc the cost and incentive studies are
completed, e will begin such a reviere,” (Italie supplied.) ,

These studies were completed and transmitted by the Intérior Department :
on March 7, 1908, to the Congress. : i

Subsequently, this committee in its report (H. Rept. 90-1579, June 24, 1968)

“entitled: “The Critical Need for 2 Natlonal Inventory of Industrinl Wastes

(Water Pollution Control and Abatement)” recommended that (p. 3) :
“The Budget Bureau—which 4 years ago withheld approval of a proposed
questionnaire form designed by the Interior Department to compile a national

"industrial wastes inventory—should promptly review, revise if necessary, and

approve, the amended questionnaire form submitted by the Interior Department
for such an inventory, and thus eliminate n critical loophole in the national
program of water pollution control and abatement.”

lllly letter dated July 26, 1968, the Bureau's Deputy Director advised us as
follows: :

“The revised questionnaire «will be reviewed by an nd hoc task force on water
use data of the Water Resources Council on July 30, 1088. It will also be reviewed
by an industry advisory group of the Burenu’s Advisory Council on Federnl

Reports on August 13, 1068, Onec this lattcr review has taken place. it should be

pozsible to take caxpeditious action on the indusirial wastea questionnaire.”

(Italic supplied.) ' . .
Having heard no further word from your Burean or the Interior Department

after that letter. the subcommittee sent letters to the Interior Department on
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Ifebruary 28; April 22, and July 30, 1969, asking nbout the status of the inven-
tory. Assistance Secretary of the Interior Kiein, in his response of July 30, 1969,
tdvised us that meetings were held with the Budget Bureau, at which the “only
point of contention” was whether and the extent to which data submitted via the
questionnaire would be considered confidential, ITe also stated that “within the
next several weeks” the Department would determine “the degree of confidential-
ity that we wixh to allow” and then request Budget Bureau approval,

After further letters enrlier this year to the Interior Department from the
subeommittee concerning the status of the inventory, Secretary IHickel in a let-
ter of May 7. 1970, advised us that “the Burcan of the Budget suspended action
onapproval of the form.” (Italie supplied.)

Secretary IHickel’s letter also indientes that the committee’s longstanding ree-
onmendation for establishment of a nationai waste water' inventory is being re-
jeeted, We Dbelieve such rejection is not in the public interest. Until such an
inventory is established, it will be impossible for the Interior Departinent to
carry ottt an effective water pollution control program and to estimate with any
reasonable accurney the total ecost of this program. . .

I'urthier, on Pebruary 10, 1970, the Intbrior Department proposed a bill (8.
3471, pp. 21-22) which would amend the IPedersl Water Pollution Control Aet to
authorize that Department to require waste water data from industry in con-
nection with itx investigations under the water quality standards program. A
similar proposal was made by the Department in connection with the Clean
Water Restoration Act of 1966, but it was not included in that act by Congress.

This committee’s June 1968 report observed that the “executive branch has
not yet made a concerted and vigorous effort to get information” on waste water
discharges by industry “by voluntary means” (I. Rept. 1570, supra, p. 12). This
observation is true even today. The fact that the Federal Water Quality Admin-
istration does not have authority to compel industry to disclose its waste dis-
charge data does not justify a rejection of the committee’s recommendations (1) -
that Interior establish an inventory on the basis of voluntary cooperation by
industry, and (2) that the Budget Bureau approve a questionnaire form for this
purpose. Indeed, the Interior Department’s present request for authority to
compel disclosure would be more credible if the Department had tried a volun-
tary system and failed to obtain industry cooperation.

We therefore urge that the Budget Bureau promptly approve the Depart-
ment’s questionnaire form, without confidentiality restrictions exeept where
the informant demonstrates to the Department's satisfaction that public release
of all or part of the inforination voluntarily supplied on the form would divulge
trade secrets or secret processes.

At the same time we want to advise you that if the Bureau does not approve
the form, and if the Interior Department does not establish this inventory, be-
fore mid-August 1970, this subcommittee will hold hearings beginning on Au-
gust 17, 1970, to go Into this matter in greater detail. At such hearings, we would
appreciate your testifying before the subcommittee on that date. /!

In the meantime, we would appreciate the Bureau providing to us the follow-
ing information ; !

1. State the-reasons for the Budget Bureau's notation, on Felbruary 5, 1970,
on the Bureau's standard form No. 83 submitted by the Interior Departmbent to
the Bureau on April 21, 1967, suspending action on the questionnaire form.

2. (a) A chronological list of all meetings held concerning the questionnaire
form since April 21, 1967, in which representatives of tbe Burean participated.

(b) The names of all persons who attended each such meeting, and their
affiliation. !

(e) Three copies of the minutes, transeript, or summary report of each of
those meetings.

3. Please cite, quote, and discuss the precise provision of law which suthorizes
the Budget Bureau to insist that an agency which desires to colleet informa-
tion on a voluntary, nonconfidential basis must nevertheless insert in the ques-
tionnaire a confldentiality clause which will restriet the agency’s use of such
information.

Sincerely, )
. HexNRY S, REUSS,
Chairman, Conscrvation and Natural Resources Subcommittcee,
Guy VANDER JAarT,
Ranking Minority Membder, Conservation and Natural -Resources Subeom-
mittee,

» . .




PAFulToxt Provided by ERIC

70

11, LETER 0 JiI°xt 30.71970, Froyn DErtCTY BrpckeT PUREAU DIRECTOR DIPar 1,
Kutvecer To SURCOMMITTER, AWISING THAT (A) FWQA Hap “Deciprn To Sk
How M71cit or THE NEEDED DATA CoUrnd BE OBTAINED FroM THE STATES.” AND
(3) BURFAU oF THE BUpGET HAD “SUSPENDED CONBIDERATION OF” QUESTIONNAIRE
I'onam ¢ :

S .. ExrcuTIVE OFFICE OF THE PRESIDENT,

BUREAU oF TIIE. BUDGET,
Washington, D.C., Junc 30, 1970.
Hon, Hexry 8.'REUSS,
Chairman, Bubcommitice on Conscrvation and Nuluml Resourees, House of
Representatives, Washington, 1.C.

DrEAR MR. CrrAlRMAN : This Is to provide the information which you requestedd
in your letter of May 28 and which Mr. Julius Shiskin, Assistant Director for
Statistical Policy, promised in his acknowledgement of June 4.

Your first question asks the reasons for the Budget Burcau's Felnuary 5§,
1970, notive of suspension of action on the proposal to collect data on waste
water discharges by industry. This was simply a formal notification given the
agency that this Office was not actively reviewing the proposed survey and that
responsibility for initinting further consideration of it rested with the agency.
Events lei.ding to this notice are deseribed below.

After the Advisory Council panel meeting in August 19G8. agreement was
reitched with the Federal Water I'ollution Control Administration (now the
Federal Water Quality Administration) on all matters pertaiuing to the survey
except a pledge of confidentiality. It was our judgmnent, based on considerable
experience, that such a pledge was nocessary If useful data werce to be obtained
on & voluntary basis. FWDPCA iIndicated to us that thex were exploring the
issue and would mnake a recommendation In the near future. No further pro-
posals came from FWPCA. Part of the delay, we understand, resulted from a
change in the head of the ageney. In February 1970 when we inquired abont
what action FWPCA was plaming to take, we¢ were Informed that they had
decided to sce hiow much of the needed data could be obtained from the States.
It was then that we suspended consideration of the survey until further word
from PWIDCA, A request from the agoney can reopen the matter at any time,
and we are prepared to give it prompt consideration.

Second. yon ask for o list of meetings held concerning the gquestionnalee sinee
April 21, 1967, In.which Bureau representatives participated, together with the
names and affiliations of those attending and copies of the minutes. Only the two
meetings wentioned in the July 26, 1968, letter from Deputy Director lln~'hn~
were held after that date.

1. Ae ad hoe task foree of staff 1(»|)r(-~|-muﬂws of .Interested Government
agencies met at the offices of the Water Resources Council on July 30, 198.
People attending this meeting—a list Is encloxed—took xueh notes as they con-
stdered necessary for their purpose, but no minutes were prepared,

2. An advisory council panel of industry and Government representntives met
at the Budget. Bureauw on August 13, 1948, Three coples of the minutes, contain-

" Ing the names and aflilintion of persons attending, are enclosed. You may note

that this recora xhows attendance by Jodie Schelher, 1ouse Notural Resonrees
and ower Subeommittee, as alternate for the Chief Counsel who had bheen
invited.

With regard to your third question, there is no provision of iaw which spe-
cifieally autherizes the Budget hureau to insist that an ageney. “which desires to
collect information on a veluntary, nonconfidentinl baxis,” muxt use a confiden-
tiality clause on a questionnaire. The action wax taken under anthority given
the Dirvector of the Bureaun of the Budget by seetions 5 and 6 of the Federal
Reports Act of 142 Tn administering that act, we apply certain eriterin which
must be met before a form ix approved. Among these i feasibility of the collec-
tion plan. We are concerned with the pledge of confidentiality of individual |
returns if such a pledge is important I obtalning adequate responses. This was
the situation In the survey to obtain information on waste water discharges,
The Federal Water Quality Administration has no anthority to requive that
respondents furnish information. but must depend upon their voluntary enopera-
tion. We understand the data were not to be used for enforcement or regulatory
purposes which might require public disclosure of Individual reports. Under
these “eircumstances. we consider it particularly important to pledge confideu-
tinlity o as to remove the deterrent to respondents reporting fully information

w3 ’
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which might otherwise be detrimental to thele Interests, Without such a pledge
the resultz of the survey would most lkely be' of ttle value,
We hope thls has been responsive to the questlons you have raised. We shall
he zlad to supply any further infor nmti(m you may deslre,
Slneerely, !
' Iavi ¥. KRUEGER,
! Deputy Direetor, Office of Statistical Policy.

Enclosures.

The following persons attended the interngeney tugk force meeting on July
30, 1908 ¢

Name : Am“atlan
Bruee lilmdmrd ........ \\ ater Resources Connedl.
1. 11 MceDermotte o cceeeo Federnl Water Pollution Control Adminlstration,
) Departinent of the Interlor,
Jo b LeWls oo Do,
D, Favl Jones, J¥cceeeen Federa) Housing  Adminlstratlon, Department of
) Housing and Urban Dévelopnent,
Carl D Yot 20y e e Soil Conxervatlon Serviee, U.S. Depnrtment of Agrl-
' ciulture. /
Sam R Hoover .aboocoaae Agrlcultural Researceh Serviee, U.S. Department of
Agrleniture.
Charles P, Lamborn_____ Sull Conservation Serviee, U.S. Department of Agrl-
) cunlture,
Frank A, Bell. Tr ________ Consumer  'roteetlon and Environmental Health
Serviee, Department of Iealth, Eduention, and
. § Welfare,
W, AL St ool Office of Maungement Researeh, Department of the
hiterior,
Alvin I'ondleton..l. ....... Geologienl Survey, Department of the Interior.
John W. Murray._ ...-__. ~ <Bureau of Power, Federai Power Commlssion.
Lonis J.Oweno_.o__..._ lndustrey Division, Buronu of the Census.
Willinm R. Gray.io__..__ 1,
K.T.Kollnro oo i Business and Defense Scrvices Adminlstration, De-
! partment of Commerce,
Haroeld Lingard_..._ ___ Ufliee of Statlsticnl Policy, Bureau of the Budget.

[Norte.—The ml‘nutos 'rnf(-rrod to on p. 70 nre reprluted on pp. 100-102.]

12, LETTER OF JuLy 23, 1970, FroM SURCOMMITTEE To SECRETARY HICKEL,
ReQUESTING INTERIOR DEPARTMENT (CoMMENTS oN Iol} LETTER oF JUNE 30
! ITousk oF REPRESENTATIVES,
(‘ovsl-:u\um\ AND NATURAL RESOURCES SURCOMMITTEE
! OF THE COMMITTEE ON GUVERNMENT OPERATIONS,

Washington, D.C., July 23, 1970.

Hon, Wartee J. HICKEL,

Seeretary of the Diterior. Department of the Interior,

Washington, D.C, 1

Dizan Me. SECRETARY : Our subeonumlttee hns been corresponding with you
coneerning the vslnhllshmvnt of o national lnventory of industrinl wastes. You
wlll reeall that in your letter of May 7. 1970. you stated that the questionnaire
form proposed by, the Federal \\'ﬂu-r Quulllv Admlnlstratlon, on which the
Budget lhuem hna suspended action, “wili he resnbmitted to the Bureau of the
Budget” by the Interlor Department, but without “the confidentlallty clauses”
which the Budget Bureau hind previously required.

onr sgheommittée’s letter of May 25, 1970, to you pointed out that the “con-
tinued delay for 7 years™ in adoptifg the long-standing recommendation of the
Ilouse Committee -on Government Operations to establish such an Inventory
“1s indefensible.” We thevefore urged that your Departiment “innnediately request
the Budget Bureau to approve the questlonnaire form needed to establish the
inventory.” Slmultancously, we wrote to the Director of the Budget Burenu,
urging that it “promptly approve” yvour Department’s questionnaire form.
“Enclosed is n copy of the reply dated June 30 we received from Deputy
Director Krueger of the Budget Bureau (now the Office of Management and
Budget), which states:

L
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“In ¥ebruary 1970 when we inquired about what acthh FWPCA was pianning
to take, we were informed that they had decided to see 'how much of the needed
data could be obtained from the States. It was then that we suspended con-
sideration of the survey until further word from FWPCA. A request from the
agency can reopen the matter at any time, and we are prepared to give it prompt
consideration.”

1. In view of OMB's willingness to “reopeu the matter” and “give it prompt
consideration,” we hope that you have now resubmitted the proposed form to
that office. We would appreciate your informing us wien that was done.

Deputy Director Krueger's letter aiso said ¢ . '

“There is no provision of law which specificaliy authorizes the Budget Burean
to insist that an agency, “which desires to coilect information on a voluntary,
noncontidential basis, ‘must use a confidentiaiity clause on a questionnaire.”

2, In view of OMB's inck of authority to insist upon the use of a confidentiality
‘clause, wili your Department request OMB to approve the questionnaire form
without this ciause? :

3. (a) I[Ins your Department assured OMB or any other orzanization or
individuai that the data obtained will not be used for “enforcement or regu-
latory purposes? )

(b) If *Yes,” please provide to us copies of any letters, memorandums, et
cetera, in which such assurances were given.

In view of the possibie hearing by this subcommittee concerning the estabiish-

.ment of this inventory, as mentioned in our ietter of May 28, we would appreci-
itte your early response, )
Sineerely, . R
Henry S. Reuss,
Chairman, Conscrvation and Natural Resources Subcommittee-

[Nms.—Commlsslonvr Dominick’s letter of. September 28, 1970, responding
to the above fetter and to that of May 28, 1970 (see pp. 64—G8 of this appendix),
appears on p. 11, of the hearing record.]'

13. SuBcoMMITTEE LETTERS TO INTERIOR DEPARTMENT DATED SEPTEMBER 18, 1970,
RE CoNFIDENTIALITY CLAUSE, AND OctoBER 15, 1970, URGINO IMMEDIATE IMm-
PLEMENTATION OF INVENTORY ; AND FWQA REePLIES oF OCTOBER 20, 1970

: HoUuse oF REPRESENTATIVES,
CONSERVATION AND NATURAL RESOURCES SUBCOM MITTEE
. oF THE CoMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C., September 18, 1970.
. Ilon. FReED RUSSELL, ,
Under Secretary of the Interior, .
Dcpartment of the Interior,

Washington, D.C.

DeAR Me. RusseLL: We again commend you and Commissioner Dominick for
agreeing that within the next month the Federal Water Quality Administration
will initiate, pursuant to this subcommittee’s recommendation, the long-delayed
national industrial wastes inventory on an annual basis.

We believe that the data obtained from this inventory will provide a significant

and important advance in controlling and preventing the further degradation of
the Nation's waterways. It will, for example, help the Corps of Engineers to
_accelerate its new and progressive program of requiring that industrial waste
“dischargers who are polluting our waterways must apply for and obtain permits
from the corps under the Refuse Act and certificates from the States under sec-
tion 21(b) of the Federal Water Pollution Control Act that water quality stand-
ards will be complied with.

We have carefully reviewed the language concerning confidentiality which
FWQA, at our hearing yesterday, proposed to attach to the questionnuaire form
FWQA-120 (Rev.{}-’(O), in the light of the testimony by you, Commissioner David
D. Dominick and Deputy Solicitor Raymond C. Coulter. By such testimony, we
were assured that the following data obtained by the inventory would be made
available to other ¥ederal agencies, including the Corps of Engineers, to State
and local water pollution control agencies, and to the public: (a) name and ad-
dress of the waste discharger, (b) waterway and point of discharge, {(c) quaiity
of the discharge, (d) composition of the discharge, and (e) frequency and quan-
tity of the discharge.

Our review of the proposed confidentiality language reinforces the belief
expressed at the hearing that the language does not carry out your assurances to
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ns, Seetion 4(b) of the Federal Reports Act (now codified in 44 U.S.C. Supp.
YV, 3508(b)) authorizes relense of the datu “to another Federal agency only
* * * if the information as supplied by persons to a Federal agency hed not, at
the time of collection, been declared by that agency or by a superior authority to
he confidential, . " (Italiecs supplied) paragraph II of the FWQA lan-
guage declares that the information “submitted * * * in response to this survey
will be considered confidentinl within the meaning of 18 U.8.C. 1905 . . . with
the exceptions noted in paragraph II1.” Those exceptions relate only to FIVQA's
nse of that data, The provision permitting making the data available to other
Federal agencies and to State and local water pollution control agencies is in
naragraph IV, and is not one of the “exceptions noted in paragraph I11.” More-
over, paragraph IV also states that, to get the data, “such agencies or officials
[must] agree that the information will not be disclosed except as suthorized by
appropriate Federal, State, or local law.” The reference to such “law” creates
ambiguities as to what law controls and what is its relationship to 18 U.8.C.
1905 which is invoked in Paragraph 1I. Furthermore, no express provision is
mnde for disclosing the data to the public or Members of Congress or this suh-
committee.

Enclosed is a copy of alternative language which will adequately carry out
the nnderstanding of this suhcommittee concerning the assurances given to ns
vesterday. We suggest that this language be ingerted in part A-1, of the “In-

structions for Completing Report of Industrial Waste Water Dlsposal" (Form

WQA 120-1).

We understand that the subcommittee’s staff will meet with Commissioner
Dominick and his gtaff on September 21, 1970, to discuss the confidentiality lan-
ruage and assist FWQA in getting the inventory under way promptly.

Our suggested language afirmatively fecited FWQA's statutory authority to
collect and disseminate the data providgd on the form to anyone. Since 18 U.8.C.
1905 prohibits only unauthorized disclpsure of data by Federal officials or em-
ployees, there is no need to invoke it hgre, as FWQA is authorized to disseminate
the data.

In order to prevent the disclosurefof trade secrets—although we doubt that
this problem will arise in connection with a questionnaire that is concerned only
with what wastes are actually being discharged into a waterway—our sug-
gosted language provides that if the person supplying the information clearly
shows to the satisfaction of FWQA that disclosure of the data to the public
would divulge trade secrets or gecret processes, then FWQA would treat it as
confidential and 1imits its use. .

When FWQA emharks on the first phase of the inventory please provide to us
a list of those to whom the auestionnaire form is sent.

Sincerely,
’ HENRY 8. REUSS, C’hairy)an.

ALTERNATIVE LANGUAGE SUGGESTED BY SUBCOMMITTEE

The Federal Water Pollution Control Aet authorizes the Federal Water Quality
Administration (FWQA) to conduct investigations and studies relating to the
causes, control, and prevention of water pollution and to collect and make avail-
able the results of, and other information concerning, such investigations and

studies. The data provided in this report will be used by FWQA to carry out

the programs authorized by that act, and will be made available to other Federal
agencies and to State, interstate, and local water pollution control agencies and
to the public as authorized by that act. If any person completing this report
clearly shows that disclosure of any portion of the data therein to anymf other
than to 8 Federal agency for use hy that agency, would divulge such person's
trade secrets or secret processes, FWQA will trent such portion as confidential
uml not so disclose it,
% ’
U.S. DEPARTMENT OF TIIE INTERIOR,
Frm RAL WATER PoLLUTION CONTROL ADMINISTRATION,
Waghington, D.C., Octobcr% 190,
Hon. IIexny S. REUSS,
House of Representatives,
Washington, D.C. )

Dear MR. REUss : As indicated in y«fur September 18 letter to Under Secretary
Russell the language concerning confidentiality, proposed to attach to the ques-
tionaire for the national industrial wastes inventory, has undergone substantial
revision.

-
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: \
'ursuant to our discussions with your eommittee staly, the following languuge
has been adopted:

“Information supplied by individua] responses to this inquiry. will be use(i

by the Federanl Water Pollution Coutrol Xet und will be made available to other
Tederal agencies nud to State, interstate,
cies and to the public as nuthorized by that aétl_
We will be in touch as the preparations for he inventory pr« HELOSS.
Sincerely yours,

by the Federal Water Quaiity Adminis -t;utlun to carry out programs authorized

d local water polintion control agen-

DavibD). DoMINICK, Commigsioncer.

1lousk OF REPRESENTATIVES,
CONBERVATION AND NATURAL RESOURCER\SUBCOM MITTHE
OF THE COMMITTEE ON (GOVERNMENT OPKRATIONS,
Washington, D.C., October 15, 1970.
Ay, Davin D, DoMINICE, R
Commissioner, Federal W«m r Quality Administration,
Artington, Va,

Drar MR, DoMINIek : \'curly a month has passed hlllt‘e you festilled on Sep-
tember 17, 1970, before onr subcoinmittee and assnred us that the Federal Water
Quality .\dmlnlstrutlon would institute a national industrial wastes inventory
within a wonth, On several oceasions since then the subconunittee's stoff has
inquired about the status of the inventory and received assurauces from FwQaA
that the questiomnaire would seon be maiied to industry. Int the invenfory
still has not heen iustituted.

Moreover, we have not received a reply to our letter of September 18, 1970,
couneerning a revision in FWQA's proposed confidentiality clause to he inelnded
in the questionnaire form.

We also understand that Mr. Walter A. Hamilton, exeentive dirvector of
the nationnl industrial pollution control ¢ounedl, has roised some questions on
behalf of the council about the applicablility of 18 U.8,¢, 1001 to the respoises
made by industry on-the questionnaire and that he intends to disenss the ques-
tionnaire with members of the council at its elosed meéting of October 14, 1970,
We hope that you will not allow another industry group to further delay the
inventory, partienlarly when there is no doubt that 18 U.K.C. 1001 will apply
to the responses,

We request that you hegin mailing the questionnaire to industry before Oc-
tober 20, 1970, and provide to use n list of thoxe receiving the yuestionnaive ax
we (-qnosh'd on September 18,

Alxo please provide to us your timetable for subnitting the questiounaire
to all of industry whether or not a suflieient nmmber of replies are reeeived fromn
{hie Initin]l mailing to 250 industrial plants.

Sineerely,
IIe~xyy S. REUss,
Chairman, Conscrration and Natural Resources Subcommitice.

.S, DEPARTMENT oF THE INTERION,
FEVERAL WATER POLLUTION CONTROL ADMINISTRATION.

Washington, D.C.. October 26, 1970,
Hon, HENRY RETSS.

-Chairman, Subcommittee on. Conservation and Natural Resources, Committee on

Government Operations, IHousc of Representatives, Waghington, D.C.
Diar M. CIAIRMAN : We have recelved your letter of Oetober 15, 1970, miul
herewith forward to you all the information you have requested :
(1) .\ copy of the questionnaire (including the statement of nse of infor-
mation provided) being used in the Initial mailing ;
[ Nore.—The mailing 1ist referred to above is in the subcommittee files. |
(2) The list of those plants receiving the questionnalre in the initinl
mailing ;
(3) The projected plans for completion of the industrial waste inventory.
We trnst you liave received our letter of October 19, regarding the confiden-
tiality statement, A< we have previously indicated, we will be in (unt 1t with
vou ax the inventory progresses.
Sincerely yours,

Daviy D. DoymINICR, Commissioner.

e
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U.S. DEPARTIMENT OF T0E INTERIOR, /
FEpERAL WATER IPOLLUTION CONTROL ADMINISTRATION,
. Washington, D.C., October 21, 1970.
bDear Sin: President Nixon has set forth a far-reaching and cnmpl*chcnslvu
program for improving the quality of our environment. As a purt off this pro-
graw, the Federal Water Quality Administration is undertaking a ndtional iu-
ventory of industrial waste water discharges. Your plant is included in the first
inerement. to be surveywd. {
Acquixsition of the duta requested on the enciosed form is eritical to the support
of our activities for insuring the eontinued and improved quaity of oTr Nation's
water resources, The data are to be nsed for a variety of activiticd including
viver basin planning, water quality standards, and research and dgvelopment,
to mention a few, Future deeisions conecerning pollution abatement programs
may weil be based on data obtained from this inventory. We are soliciting these
datn on a vountary basis; the soundness of our decisions is depenilent on the
quality and quantity of data reeeived. In this econneetlon, should yon wish to
give more detail on your pollution control and abatement efforts. past and
planned, please do so. Additional sheets may be used as nocessnry‘lf the space
under item 13, “Remarks” is insuflicient. . :
It you have fmrnished any of the requested information to anothér Federal or
State agencey within the past G months, a copy of such reports may be submitted
in lien of completing the eorresponding parts of the form.
Kinee the form ix new. and you are among the first to be surveyjed, we would
apprecinte your cooperation in noting any datn items for which the/request is not
cienr. Comiplete such items, if you would, however; to the best of your under-
stumding,  ~ : . '
The questionnaire is furnixhed in quadruplieate, with three urm’lpings of page
2 to nllow for reporting of separate discharges. Should you require additionn)
forms or have any questions plense weite /
I*edoral Water Quality Administration, f
Office of Operations, I
Division of 'Peclinieal Support,
Washington, D.C. 20242

oreall 2 Mr, T, L. Lewis—\ren Code (T03) 357-7037

Beeanse the need for these data is so urgent. 1 am requesting that you ecom-
plete and return the original and two copies of the form in the enclosed xelf-nd-
dressed envelope within 30 days after receipt. : '

1 hnve also enclosed a copy of a letter I sent to your parent corporation. Again,
I nrge your purticipation and cooperation in this most important project.

Sincerely yours, “ .
Davin 1), DOMINICR, Commisxioner,

1.8, DEPARTMENT OoF THE INtunion,
Feperan Waree Porturion CoNTROL ADMINISTRATION,
Washington, D.C., Octoher 19, 1970,

DEar Mg, — - 1T am making this personnl approaeh to yon amd other
industrial leaders to request your support and axsistnnee in condneting a national
inventory of industrial wnstewater discharges. This is a vitnl part of one of
our programs throngh which we plan to eventunlly identify all munieipal,
industrinl, agrienltural, thermal and other wastewater discharges that may
affeet onr supply of clean water,

A munleipal inventory has alrendy been completed and is being.updated. A
survey of thermnl dischirges from clectric generating plants is being initiated
by the Federal Power Confmiission in cooperation with us. Our current effort,
as indicated above, is in the industrinl wastes aren. We expeet to initinte the
survey within the next 10 days with the mailing of qnestionnaires to the first
inerement of the approximate 10,000 plants we propose to survey in the next 6
to 8§ months, This mailing Involves facilities of interest to you as identified in
enclosure 1, : :

To familinrize you with the secope of the survey, I am sending you a copy of
the questionnaire with instruetions for completion (enclosure 2). The data
requested are vital to our programs, including river basin planning, in which
your plants must necessarily be considered. and our long-range researeh and
development effort, '

) )
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Response to the questionnaire is voluntary, With the knowledge that the data
furnished wili significantly affect the future direction and effectiveness of our
programs, I am requesting you to authorize and encourage officials of your
plants to complete the forms in as much detail as possible,

It has heen most gratifying to me to observe the increasing emphasis and

effort being placed by industry on control of water pollution. We can act”

together to eliminate water pollution, and I hope that through this inventory
we can attain this closer working relationship.
Sincerely yours,

Davip D. DOMINICK, Commissioner.
'OPERATION PLAN—FWQA NA1IONAL INDUSTRIAL WASTE INVENTORY
INTRODUCTION

The industrial waste inventory will be conducted as a two-phase operation
followed by a continuous program of maintenance and updating of the totai
record. I'hase I will be a pilot survey of 250 randomly selected plants with
response by industry to mailed questionnaires to be voluntary. Phase IT will
embrace the prineipal collection effort necessary to establish the hase inventory

~ with priorlty given to coverage of an estimated 10,000 * plants which use more

than 20 million gallons of water per year and account for about 90 percent of

PHASE 1
1. Purpose .

The objective of the pilot survey is to assess the quantity and quality of
response by industry to this type of survey. The results will be examined to
determine: (1) if the form or instructions need revision; and (2) the basis

for mailing and/or other procedural changes desired to insure the success of

phase II,
2, Eocculion of phase 1l
A. Sclection of {ndustrics -

The 250 industrial plants to be surveyed in phase I were selected by n combina-
tion of random samplings (190 plants) and specific selection to insure eoverage
of industries in areas of special interest (60 plants). They were selected from a
list compiled by FWQA of more than 6,500 plants which are considered essential
to establishing a basie inventory record.

B, Mailling inventory forms

The inventory forms and instructions, together with a return self-nddressed
envelope, will be mailed from FWQA hendquarters directly to the selected plants.

A cover letter from the Commissioner will request that the completed form he
returned within 30 days.

C. Followup for nonrcsponscs

If no reply is received from a plant by our suspense date (35 days after mail-
ing), another inventory form will be miailed together with the original and
1 new cover letter. If no response is received within 35 days after the followup,
the industry will be indicated as a nonrespondent.

D. Pracessing of responses

The completed forms will be coded as soon after receipt as possible, The re-
sponses will then be entered into the computer.

E. Analyxis of rcsponscs

The respouses will be reviewed during processing for the following :

(1) The percentage of the responses containing entries for each of the
data items, especially eflluent data ; -

(2) the amount of effuent data furnished; :

(1) indiceations that the data requests werce misinierpreted or not elear
to the respondent ; :

(4) quality and technical validity of difa faruished, 77T

< Following completion of allotted response period the pereentage of nonre-

spondents will be determined and the above items will he consolidated for the

total number of respondents. Analysis of these will then be made as previonsly
discussed {n the objectives, - .

‘1963'Cenﬂus‘ of Manufacturers, Bureau of the Censug, shows 8,925 plants in this
category.

-

29 '

le Hnete gt

|

IR W WER LN TP RO o




© Mailing

j. Schedule for phase I

-
=
L)
I
B
)

Analysis ___

Total

1. Purposc

2. Exrccution.

Response period (1)

Response period (2) _

A, Planning basc

Certain aspects of phase II planning cannot be finalized nntii the resnlts of
phase T are analyzed ; for example, it may be desirable to revise the report form.

-
-~

PHASE II

The purpose of phase II is to estabiish the base inventory, to identify and

exploit data sources other than our own FWQA programs, and to establish pro-
cednres for continuously updating the hase,

and modifications to collection procednres to attain grenter effectlveness may
become necessary, Basically, however, the data reqnested on the report form are
those required for FIWWQA functions and the form In its present or revised verslon
will be used regardless of collection procedures. The phase II plans are based on
this premise and on the strong probability that the prineipal collection effort
will be via direct mailing of the form to industry by FWQA, As previously stated,
priority will be given to coverage of those industries using the largest amounts
of water and the first effort will be so designed. Incinded, however, will be those
plants which have heen cited in enforcement actlons or are included in the imple-

mentation plans of the States wat
B, Prelim inarl/ action

fr qnality stnndm'ds

A listing of Industrial plants classified within the following major water-using
indnstries has been extracted from Dun & Bradstreet's dlrectory:

RIC Code

J 00 e e e ————— e 20

) Textiles .. o e : ——— - 22

N raper ... -— e i 26
Chemienls e 28

Petrolenm - e — - 29

I'rimary metals _— —_— e mmmmmmmmm———— 33
Transportation eqnlpment — e e ——— 3, 711

The list, totaling approximately 86,000 plants, is arranged by SIC codes wlth
individnal plants under each code appearing in descending order of the nnmber
of employees. Selection of piants to be included in phase II will be spread In
proportion to the percentage of the total numbher of plants of those under each
code, and within codes in the order in which they appear on the list. Thé total
nnmber to he Included will be determlned after the response percentage of phase

PP 1 has been determined.

Inasmuch as the form may be revised when phase I is completed, printing in
quantity will be delayed. Numbers of forms deslred will depend not only on phase
1 experlence but also on a final decision as to whether the Corps of Engineers will

“use it as a part of the requirement on industry when submitting an application
for a discharge permit, In the interest of saving the procurement lag time for the
speclal paper (no carhon required) used in the form, it will be ordered on an
edneated guess 0s to quantity 30 days in advance of the completlon of phase I.

C. Survey methods

At the start of phase I, a letter will be dispatehed to State water pollution
control agencies lnfnrmlng them of the survey and inviting their particlpatlon,
Three alternate methods are proposed generally as follows: I'lan A—Ieadquar-
ters FWQA does all malling, handling, and processing ; plan B—same as plan A
éxcept States furnish us their forwarding letter to be sent to industry with the
forms; and plan C—FWQA furnishes forms and address lists to States; they
record data, and FWQA processes. The overall configuration of the survey will

. probably he a comblnation of the three plans.

Q : " 51-539—T0—6
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Ouce the base inventory is established it is intended that maintenance and up- o
dating will be handled through FWQA regional offices. Sources of data to be ) ‘
utilized will include all FWQA programs, the Corps of Lngmeers, tax cevtilica-— ”
tion processes and other Federal and State agencies.

D. Scheduling - !

It is expected that phase I will be completed ou vr before January 31, 1971, . 1
During January, which 1s the followup portion of phase I, we should be uble to .
determine the extent of revision, if any, desired in the form Also, some indica-
tion of response percentage should be identifiable. Dependent on printing fag
time, ma.ling o\f forms can be started in 30 to 60 days, that is, in Mareh or April. ‘

i
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:\1’131-:.\:1)1.\ S3—Tne Fenprran Warer Quariry ADMINISIRATIONS
Questionyare oN Ixpustiensn Waste Warens

A CTHE QUENTIONNAIRE FORM AND ACCOMPANYING INSTRUCTIONS,

At the hearing on September 17, 1970, the Comissioner of the Federal Waler
Yuality  Administration presented the following Jquestionnnire and instruaetious ©
whicl he proposed to send 1o industrial diselurgers, Phe guestionnaire form that
was subsequently seut to the initial group of 250 companies was exaetly tie
sitme, exeept that blocks 29 and 30 of page 2 of the form (arsenic (Ax) and #
mereury (g were repositioned above block 2, and the following stutement

-

“was placed at the hotto of hoth pages of the <|m-.-riun’min-:

.
R R R e - — e

NOTICE

Information suipplied hy individual responses to this inquiry will he '
used by the Federal Water Quality Administration to carry out pro- C
grams authorized hy the Federal Water Pollution Control Act and
' will be made available to other Federal agencies and to State, inter- .
ot state, and local water pollution control agencies'and to the public as :
\ - authorized by that Act. 7/
(OMB No. 42-R1602—APPROVAL EXPIRES JANUARY 31, 1971.) !

=
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U.8. BEPAR'UMENT OF T11)2 ) NTERIOR ’ - S .
FEDERAL WATER QUALITY ADMINISTRATION : -
R Washington, D.C, , . °
»

Insrecenoss ror CoMpreriyg REPORT or INDUSTINAL WASTE WATER D IsrosaL
) .

PART A—GENF) AL

l Purposcof this report

. . This report is designed to implemment o national survey of manufacturing nnd
: processing plants to identify indnstrial waste water (lNh.lr;:(-e methods of dis-
posal, hnd the types and effectiveness of trentment pumwws nsed to reducee the

. waste comtont of the water prior to dixclhiarge.

- ‘Che uithmate objective is to obtain daty on all plants (lxschnrglng direetly into
waterwaysor to the various types of land disposal points. First priority will be
given to coverage of those plante in indnstries uxing the largest amounts of witer
and to those where existing wlmlmuvnt needs have been identified.

. Data cocer um

Ca) Report format and ceueral instructions.
Page I of the report foria, containing sections® 1 throngh 111, calls for goner, .|l
information ahont the plant and ahout its waste disposal system and related costs
. and manpower., 'ge 2 ot the form calls for specific information on the qnality
and quantity of poih' futake awl efiluent water an on treatment Processes used
W for cach "~(p.1rntvd waste dischiarge,” For purposes of this survey, a “separated
waste discharge” means it waste wiater efluent that hing been isolated from others
isstiing frow the plant for purposes of applying special treatment or by reason
of jts nse where sueh use dictates the location of the dlw hiirge point (=ee itom 14
pt. Is. for farther definition and explanation.

Where a plant has two or more separated waste discharges, a page 2 (see, IV)
of the report <hould be completed for eaeh dischiarge, Only page 1 of the report
need he completed, Under these eirenmstanees, - the multiple page 2'< <honld he
nutbered conseeutively in the npper right- lmml corner beginning with sheet 2
and the total number of sheets in the report entered on each sheet, Pleqise insnre
that the plant name is entered on all page 2°s of the report. N

t Ly Quantitative data, ] ¢

Unite of measure for all gquantitative data arve specified for each item. Where
these data vary with seasons, or with plant ntilizntion. ete., values provided
. shonld in ;:vn(-l':ll refleet averages as opposed to maximums or minimmns.

3. Effeetive ar “as W' datce of ycports

The “as of " date for datic entered in this report will e specitied in forwarding
correspondence.

o

i

»
-
-

N . .

j. Sttbaigsion of reports

~ The form is provided in quadruplieate with three assemblages of page 2 to
provide for reporting separated discharges. (Sec general instrnetion 9 ahove .
and =pecitle instinetions for see. IV.) Pleaseé retnrn the original and tlu- copies
of the completed form to : .
Department of the Interjor,
Federal Water Quality Adwinlstration, | . -
] Washington, D.C. 20242, . . . ! .
. \\ . Attention Code 711, - ,
' FART B—STECIFIC INSTRUCTIONS AND DEFLN ITIOXS i
) Instructions for Page 1 of FWQA Formi 120
Section [—Plant identification i
Item 1—Iant and company mne and location,
. * ’ Give plant name and, where applicable, compainy afliliation. Give exaet location !
. . of the plant in terms of street address, city, comnty, or. township, state. and ZI11* {
code. Where the plant is locuted jn a ruralarea, give the name of the nearest town ) °

or ecity aud the distance and direction of the plant from the city. Give eorrect
mailing .uldros& if it differs from the above lm':lli(m data.
Ttem 2 " ‘arent company orcorporation,
Q
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If the plant and/or company nained in item 1 is part of a larger corporatioy,
indicute its status ns a branch, division, or subdivixion, and give the name and
address of the parent corporatlon headquarters.

I'tem 3.—Officia)l forwarding this report.

The individual named here will be considered n contact point for any cor-
respondence which may arise in conncction \vith the report.

Item j.—Date of report. . .

Inter date on which the report ls forw zn(led

Item 5—~Industrinl classification. -

IEnter the priucipal products or processes QLLLunt If the standord industrinl
classifiention codes established by the Burenu of the Budget are known, enter
nnder “Primary” that which corresponds to the prineipal product and nnder
“Other” those corresponding to lhe second and third prineipal produects. if auy.

Item .—Plant operation

Indicate by check whetherthe plant operatex year aronnd or on a seasonnl basis,
1f =easonnl show the period, e.g., May tlmm"h ‘Angnst. Show avernge hours per
week of aetnirl plant operittion nml nnder “No. Weeks Worked” the amount of
time when operatlon is carried on by one, two and/or three shifts. Number of
employees should reflect avernge number of production warkers, exclnding offlee
foree. :

Scetion 1-—-Watcr sonrecs ami nn.\u discharge points

Ttem i—Give naine and/or type of eneh source and eheck uppropriate box (ex)
to =show purpose of water intake. Where water source is a publle water systein
slun\' whetlier pnblicly or privately owned.

A sarface watter source (7b) may be an ocean, river, lake, stream, cte., from

“which g compuiiny- owned and operited supply system draws water luto the

plant. A ground sonrce (7c) is considered nts company-owned with a company
system supplying water to the plant. 1t may be a well, spring, ete. Thu type of each
sonrce shonld be indicited.

“I'rocess™ watter, as used here, is defined ns any water thitt comes directly into |
contact with the produiet or materinls, ~Sanitary service™ inclndes ail water
other than that falling under the “process,” “botler feed,” and “noncontact cool-
ing’” categories : snelvax that for drinking, Imnchrooms. or eafeterins, :and domestie
sewige, “Boiler feed” is listed “spectticaliy since this constitutes a special use
which niny or may not require pretroagtment of the jutake water. Noucontact
cooling water” includes all cooling and condensing water used for <h--|m clecteie
powoer geieration, air conditioning, ot cotera.

“Item 8.-—Give name and/or type of discharge ]mim( ) and (hvrl appropriate
bloeks to show type(s) of discharge. Also, where dischavge is to a publie sewer,
indicate by chocking the sppropriate hoxes if it is pnhhcl\ or-privately owned
and if a service charge is invoived. Amonnt of charge necd not be entered. For
this prpose, 9 service eharge is definedas a foe based on volme of diseharged
water, giality of {he water discharged. or 2 combination thereof. Tt does not
ineInde eharges which are identified with property or real estitte taxes. eon-
nection charges, sewer maintenanee levies, or flat fees” unadjnsted by changes
in the volime or quality of the intnkgor dischare,

Discharge to gronnd means discharge to o point flmn which waste water
does not direetly reach @ surface water body, Examples ivould he olding and/or
evaporation ponds and diked areas with no ontlets to surface water baldies: tile
beds o spray or diteh irrigation: recharge Spray direetly into the gronnd: septie
tanks: cosspanls; et ('otm'-l Specify ty e

“Ranitary sewage” is defined ax all domestic o sanitary service-type wastes,
“Industrial” waste water inelrdes the process water, bofler feed water and all
others involved in the industrial proeess, exeluding the noncontact cooling water
defined nonder item 7 above. “I'reated” or “untreated” applies to the status of
the oflluent agdt reaches the dixeharze point.

Hem 9—Discharge of noneontact cooling water to o sarface water bady.

Where diseharge of noncontnet cooling water Is'te n surface water body
temperatnres are desired so that the number of DLtk discharged into a stream
ean be dotermined. Temperature of the source water is an important factor,
since it may differ significantly from that of the water- receiving the efflnent,
and the laiter may be either hizher or lower than the receiving water, All tem-
peratures shotuld be expressed in terms of annual averages. Where recirenlation
ix involved. check box and show other water quality indieators by completing
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u séction IV for “blowdown” as a “separated waste discharge.” See item 14 of
instructions, s |

Note : If total discharge is to a public sewer and no pretreatment is provided
either for intake water or for waste water discharge, skip section III of the
report and complete parts of scetion IV where applicable.

Scetion III—Waste treatment facilitics costs and manpoicer vequirements

Item 10—Select from the treatment processes given in appendix A to these
instructions, those which best describe the most advanced treatment capability
of the original treatment facility and of the subsequent improvements, if any,
and enter code numbers of these processes under “Type.” Indicate the year the
facility or improvement was placed in operation and the cost at time of con-
struction. If more than three additlons or improvements are involved, use
shace provided under “Remarks” (item 13 of form) or add an extra sheet and
note this under “Remarks.” Use space under item 13 also for any expansion or
explanation of entries in items 11 and 12. Describe any treatment facility under
construction at the time of this report.

Item 11.—Enter by the most appropriate category the numbers of employees
nssigned to the management, operation and maintenance of the waste water
collection and treatment system. General descriptions of duties and qualifica-
tions for each category are given in appendix B to these instructions. Number
should include all individuals, full-time and part-time, who require specialized
skills and knowledge in water pollution control technology.

Item 12.—~—FExpenditures and manpower levels for water treatment for past

vear and estimates for next § years,

“Give estimates In terms of the current dollar. Use “Remarks" space under
item 13 for explanation, if desired, If funding cannot be broken down by specific
veurs, give the average amount per year for the 5.year period or for the
period covered by planned budget if 1ess than b years.

In computing cost of operations and maiatenance, include labor, materials
sirch as replacement parts and chemicals, and other costs which can be directly
related to the collection, control, and treatment system.

“Under item 12¢, the number shown in the past year block (1) should equal
the total of all entries in item 11. Project the numbers required over the next
5 in accordance with planned expansion, additions and/or changes to the
system.

Item 124 ealls for an overall estimate of man-yYears devoted to pollutinn
ceontrol and abatement. Using an arbitrary figure of 2,000 man-hours as the

- time worked in 1 year by a full-time employee, compute the total number of man-

hours expended (current year) or estimated to be expended over the next 5 years
by both full and part-time employees, and divide the total by 2,000 to obtain
cquivalent man-years.

Item 18.—Remarks.

Tise this space for any desired expansion or e\'planntlon of entries in items
10,11, and 12.

Instructions for page 2 of FWQA form 120.

At top of page 2 of the form enter tlie name of the mnnt ag given on page 1 and
enter appropriate sheet nnmbers.

Section. ITV—Waler analysis

A section IV should he completed for each “separated waste discharge,” which
as used here, is a waste water effluent that has heen isolated from others issuing
from the plnnt for purposes of trentment or by reason of its use where such use
dictates 1ocatinn of the discharge point.

TItem 154 —"Name of separated waste discharge’” means the tvpe locntinn ‘or
other means of describing or diffentiating among discharges from any one plant,

Examples of separated waste discharges are:

Waste pickle liquor Hot well efluents o
Olly water Boiler blowdown

Rinse water . -7 Cooling tower blowdown
Waste flume effluents Gas scrubber water

Quencbing wastes \

Tf two or niore efliuents containing different wastes are combined before treat-
ment into one discharge, the name should give some idea of what types have been
combined. If all wastes are combined into one discharge use the name “combined”

g
il

e e
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and make out only one section IV. Alsy, if for reasons of'volume, convenience, don-
trol, and so forth, there are a number of discharges physically located separately
but discharging the snme type of waste water, they may be trented os one dis-
charge, and only one scetion IV is requtred. i

Item 1} B, O, D.—Self-explanatory. -

Item 15—~Equivaleat production. The purpose of thig item is to provide Infor-
mation which allows correlation of produet output with outflow of waterborne
wastes. Such .infonaation is essentinl for determiniag: pollution econtrol require-
ments that are realistically related to manufacturing activity; the waste to pro-
duct ratfo of various production technologles: and assessments of the extent to
which process modifientions might effectively be substituted for waste treatment.

‘The unit entered here ean be one of input to, or output from the plant, which-
ever is the more convenient or ‘definitive. For instance, from the examples listed

-

helow: it may pe more ‘convenient for the “milk products” industry to use the -

input unit of 1,000 pounds. raw milk,” than it is to use the output in terms of
the various produets; also, for the “brewery” industry, it may be more convenient
to use the output unit, “barrels of beer,” than to attempt to mensure the Input
ingredients, : - : T

. List of cramples
Industry . Unit

Meat slaughtering oo ceeeeomeooo 1,000 pounds, live weight.

Ment processing. .o oo - 1,000 pounds, finished welght.

Poultry processing__ . ____. 1.000 pounds, dressed welght,
D .3 13 ) W S 1,000 pounds, produect.

Milk productS oo . 1,000 pounds, raw milk,

Fruit and vegetable eanning 1,000 enses, No. 303 cans.

Dehydrated potatoes._ic - caceeae.. Tons. raw potatoes,

Beet SUBAT oo 'l'ons, sugar heets.

‘Brewery ____ --. Barrels of heer., .

Pulp ——— -——- 'Tons, dried pulp.

Paper - —- 'Tons of paper.

Petrolepm reflnery . oo e e ... Barrels of crude oil.

Phospliate fertilizero e cccovecaenn-. Tons of phosphate rock.

Nitrogen fertilizer oo oo Tons per day of rated NI,

- synthesis eapneity.
If the rated production cnpncity of the plant has been published and the figures

“are still accurate. give the date and source and use the published data.’

The amount per operating day should be a ultiple of the basic unit rounded
off to the nearest whole number, that is. if the unit for a ment slaughtering
plant is “1,000 pouads, live weight” and 22.000 pounds is the nverage haudled
per day, then the entry should be “22.” :

Item 15—Point'of discharge. Indieate Ly checking approprinte hox whether
this separated waste discharge is to a public or private sewer, a surface water
body, or the ground. Give latitude and longitude of the actual point of discharge
if to surface water or ground.

Item 17.—1If the discharge is to the ground, indieate the type. If to a surface
water lody, give the precise loeation of the discharge point in terms of distanece
from the shore or bank, and the distance helow the surface if the outfall is under-
water. . 7

Item 18—Eflluent sample collection and analysis. Cheek appropriate hoxes
to indieate type of sample. frequency, and by whom analyzed. Give dates the
saniples were taken. :

Item 19.—Water quality indicators. The indicators given under 190a through
19f are not intended to apply to all industries nor is it expected that g]1 of them
will apply to any oac industry. They were selected as representing. in general.
the most common measurements of water quality. Space has been provided under
19z for indicating other characteristics which may apply to specific waters, such
as bacterial content, turbidity, specifiec organic chemicals, radionctive elements,

" et cetern, Where entries are made here, indicate the unit of mensurement. (Note
‘that all measurements under 19f are to he expressed in milligrams per liter.)

Provision is made for recording quality of both the intake and effluent waters
before and after treatment. If it is not necessary to treat intake water before use
or if waste Water is not treated before discharge enter “none” in appropriate
column, If byproduct removal or reuse is involved in the plant process, make
entries in the “pefore treatmeat” column based on quality dfter the byproduct
is removed. . '

9 h \

SRR ALY A s




86 \

-

1f water quality data of the type requested in this item have been .compiled

within the, past year for a loeal, State, or Federal Government agency, and the

: data are still accurate, & ¢opy of snch report may be submltted in lieu of con-

pleting the item.

Item '20—Using the list of treatment processes 1n appendix A, identify those

- which hest deseribe the scope and natnre of water trentment at lhh plant, tist

the code numbers of the processes in the order in which the freatment ocenrs

80 that they can be reconstrueted into a flow diagram. For example, the industrial

' waste water treatment faeility in the diagram shown below for one scparate
. wiste stream would be reported as follows :

*“Coded description of waste treatment prowss(es)———]ﬂd 441, 304,

Ty, So1,
810, 812, 841 702, 833, nnd 836.”

K4

l

Surtace Condensers

7

Reuse of Water

Leeal Trap

Prvale Treatment Faciiies

N

Yoas

Screcnmg

Neutralizaton

T

Chemical Treatment 1

7 [é"‘

Chemical Conputatan

Lani Dsrosid and Sedurentaticn

Shudge Vacuum Filtratiop J(

TN

Munopral Treatment Facihtios

Hem 21, Remarks

Ve thay apas e 16 Farnoh gddrtsanad mfugmation o8 ¢ xplanation
ut ynanes For the separate vaste dschanee eported.

APPENDIX A ~INDUSTHIAL WASTE WA'rEn Pou.u TION ARBATEMENT MEASURES
IN-PLANT CONTROL MEASURES
100 Scries—Engineering Design Considerations

101 Installutlon of separate drainage systems

102
103
105
106

107
109

ERIC
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Segregation and collection of specific wastes

Use of surface condensers in place of baromctric condensers
Use of various water conservation measures and fucilities
Emergency storage facilities .
Conntercnrrent use of chemicals and/or wash witers

Use of pumps and valves with special seals to mlnimize leakage,
Not defined above \
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+201

202
203
204
205
200
207
208

200

301
302
303
304
305
309

401
402
403
409

501
H02
503

505
H509

Gl
€02
603
GN9

T
T02
03
T04
705
TUG
700

NOO
S01
S02

- NO3

So4
SO0
S0

ot 87
»
200 Scries—Proccss Design Modifications

Use of renction chemieals or feed stoeks produeing minimum waste
Continuous versus bateh processes

Chemical regeneration

Downgraded use of chemicals

Eliminationof air blowing and “atex washing

Physical separators

Change in design basis for ehemieal recovery fnelllrlou

Modifying operating conditions

Not defined nbove

300 Scries—Reecovery and Utilization

Recovery of material for reuse in proeess

Downgraded use of spent chemieals in other processes
Use or sale of waste as raw materinl for other processes
Recyele or reuse of water

Heat recovery

Not defined nhove

400 Scerics—Local Pretreatment or Disposal

Local separators and traps

Evaporation and ineineration of noxious liguid wastes
Use of emulsion prevention chemieals

Not defined ahove

500 Scries—Operation Control

Automatie versus manual process controls
Control of production to minimize losses
Administrative control of waste water discharge
Monitoring sewer effluents

Management followup on losses

Not defined ahove

600 Scrics—Good Housckeeping

Conservation and cleanup programs
Publicity and educational releases
Employee training

Not defined above

WASTEWATER DISPOSAL MEASURLES
T Sepics—Diselapge to Treatinent Facility

Private facilities

Pubdie facilities

Cooperative facilities

Contract disposal

Transportation to more reeeptive envir onment
Storm water drainage

Not ddéfined above ”

WASTEWATER TREATMENT UNIT OPERATIONS
SO0 Series—Physical Pretreatment

Faqnalization
Nereening
I'reseration - .
Sedimentation

Flotation

Temperature control

Not.defined above




1 ) 8
810 Serics—Chemical Pretreatment

8§10 Neutralization )

811 I'rimary chemical coagulation ‘

812 ' Chemical trentment ¢
813 Odor control

814 Nutrient addition

819 Not defined above

820 Serics—Biological Treatment

820 Stubilization basins

8217 Activated sludge

822 Trickling filter :

823 Aerated lagoon

524 Anerobic contact (6 to 12hours)

825  Anerobic pond (3 to 30 days)

82¢G  Denitrification

K27 Acerobic or anaerobie digestion or solids
20  Not defined above )

8.4 Series—Sludge Handling

830 Thickening

831 TLagooning or drving led

832  Centrifugation . |
833 Vacumn filtration i

834 Dry combustion

835 Wet combustion |

836  Land disposal

837 Sea disposal

839 Not defined above

840 Serics—Terminal Secondary Treatment

840 DBiological sedimentation

841 Iinal chemical coagulation and sedimentatior
2 Sand tiltration ’

813 Diatomite filtration

844 Chlorination

849 Not defined above

ADVANCED WABTE ’IJBEATMBNT

850 Series—Tempcrature Change Processes

850 lLivaporation
851 Freezing
832 Distillation ]
853 Lutectic freezing
834 Wet oxidation
. 855 Process residue, handling, and disposal
N\ 839 Notdefined above

86N Serica~All Other

460 Adsorption
861  Llectrodialysis
SG2 Ion exchange
863 Solvent extraction
86+ Reverse osmosis
35 Foaming
- 866 Chemical trentment
867 Electrochemical treatment
8688 I'rocess residue, handling, and disposal : : .
869 Not defined above ) . :

S
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900 Serics—Treated Waste Water Disposal

{1 Controlled discharge

102 Surface storage and evaporation
903  Deep well disposal

904 Surface (spray) irrigation

W05  Ocean disposal -

%0 Surface discharge

9 Not defined above

APPENDIX B.—MANpPoOWER CATEGORIES lSMPLOYED IN INuusmu. WAsTE YWATER
TREATMENT PLANTB
1

A, Supcerintendent.—Responsible to plant manager for supervision of water
pollution control function. Desals with Government figencies on waste discharge
and water quality problems. Oversces design, operation, maintenance, and ad-
ministrative activities associated with waste water treatment facilities.

B. Engiicer—Designs and/or supervises construetion, operation, or main-
tenance aetivities. Analyzes problems canused in treatment and disposal of waste
waters ; formulates processes or reconnmendations fol' alleviation of detrimental
conditions.

Sanitary engincer.—Same s engineer but requires skills #nd know ledge that
can best be obtained through a degree in sanitary engineering.

C. Chemist—Performs qualitative and quantitdtive chemical or physical
analyses of process waters to determine composition and properties.. Provides
technical advice within his specialty for snpor\'isorf or other management engi-
neering personnel. Assists in special problems, devélopinent of test and process
methods, hnproves procedures for quality control of tests and their interpretation.
May supentise laboratory technicians. M

D. Miephiologist.—erforms lahoratory analyses to determine the presence
and conechntration of certain micro-organisms. May perform direct microsecopic
examinations or other special teststar evaluation [f microbiologicai problems in
waste water treatment processes, Within liis area o€ specintization provides tech-
nieal advice to engineers, chemists, and others cone¢rning interpretation of miero-
biological ind bacteriolozical datn and observatiofis and the handling of related
problems. May snupervise laboratory- technicians.

E. Laboratory techrician.—Derforms qualitative and quantitative tests of a
physical, chemical, or hacteriological nature, 'l‘e?t-s are made on process waters

nccording to prescribed procedures as designated by his supervisors.

F. Senior operator—forcman (nonengineer) Supervises and coordinates
activities of workers in operation and maintenance of various elements of waste
water collection and t eratment facility.

(. Opcerator.—Works with minimum supervsion. Starts, stoph and adjusts
flows on the hasis of his interpretation of instrument readings and tests resnits.
May pezform olerational control tests. Performs or oversees preventive and
brenkdown maintenance. Gives direction to attendants and unskilled workers.

II. Imstrument repairman.—Installs, repairs,’ maintains, and adjusts indjcat-
ing, recording. telemeterinz. and controlling lnqtruments and analytical instru-
ments of waste water treatment facility.

I. Maintenance man—Skilled mechanic (ineludes gonoml mechanics, plumbers,
electricians, pipefitters, machinists, etc.) who repairs and maintains machinery.
plumbing, physical strueture. electricil wiring, mn?ors, and other components of
waste collection and trentment system.

J. Attendant.—Operates desiznated equipment according to specific instruc-
tions. Starts, stops. and adjusts flows and equipment in line with precise instruc-
tions. Performs routine maintenance tasks, e.g.. cleaning and luhrication, May

. keep logof instrument rendings.

K. Unskilled.—Performs any combination of unskilled tasks, usually under
continous supervision. Removes wiaste material, cleans equipment or facilities.

" He may perform operating or mnlntcnnnce tasks under direct supervision of more

experienced personnel. S
L. Other—All’ other employees engaged in administration, operation, and
maintenance of waste wnter treatment and collection facilities.
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B FWQA'S SUPPORTING STATEMENT ON 118 Rl'lQUiiS’l‘ FOR BUBGET BUREAU CLEARNNCE

OF 178 QUESTION NAIRE FORM 120 «(4-T0) AND PLAN FOR COLLECTING DATA ON
INDUSTRIAL, WASTE MSCHARGLS

A. The Federal Water Quality Administrttion is responsible for carrying ont

. the provisions of the Federal Water PPollution Control Act, as amended (hereln-

after referred to as the act). A prime requisite to the accomplishment of this
mission is an up-to-date, point-hy-point identifieation of the location and nature
of waste discharges which could pollute or degrade the receiving waters. These
dnta are equally vital to the States’ water pollution control ngencies which have
been tered the flrst line of defense against pollution. .

The Federal act specifleally imposes o duty upon the Seerctary in this regmd,
The Sceretary is directed in sectlon St c¢) of the Federn) nct to coileet nnd dis-
seminate basie date on chemical, physical, aud bislogicnl water quality and
other information insofar as suchdata or ather information relate {o water pol-
Intion and the prevention and control theveo, These duda are needed for almost

-every aspect of the Federal water pollntion eontrol progran, including coustroe-

tion, research and demonstration grant progroms, enforcement activities, and
direct agency activities, .

Specitie needs and uses for these data include huat are not limlted to:

1. T'he need for identifying, locating. and investizating waste disehirges which
may ddversely affeet receiving waters for the purpose of  preparing  com-
prehensive plans, for elimingting or reduelng pollution of the waters, and to
identify, In advance, potential pollntion problems so that vecessary netion to
conserve wialers ¢ian be taken for porposes of gsections 3 (n) and (In of the aet.

2, Need to provide basic data on the nutnre and types of wastes discharges in
support of the planning and excention of researel, investigations, experiments,
and demonstrations relating to the ecnuses, control, and prevention of water pol
Intion for pnrposes of seetions & (), ¢hr,oand €d)y of the net,

2. Need to provide in support of the consmetion grants progam for provid-
ing Federal finanecial aid in the emstruction of munieipnl waste fucilitios, jhe
fmpact of the processing of industrial wastes throuzh mnuicip:il systems for por-
poses of sectjon 8 of theact. :

ecently issued regnlations—Federal Register. July 2, 1970, CFR, paragraph
601,52 throngh GO 1.36—reqnire the development off basin plans, ineluding identit-
cation and impact of all indnsirial wasie discharges in the basing priov to
approval of any construction greatt’ for a municipal facility  within the basin.

4 Need to provide, in snpport of the manpower and troining program, data
o enrreut levels of, and forecasted reguirements for, persomel (o snpervise
and operate waste trentinent facilities. These data are requirved in the planning
for and execution of the training grants and contraets proxram aud the award
of scholarships in this area for purposes of scecetion Stgy :mdl sections 1M
throneh 10 of the aet. . : i .

5. Needs to provide information for ammnl reports to Congress on existing
and needed waste focilities, the cost thereof. and other pollntion control ana
abalement reghirements for purpeses of gection 26 of the net,

The two greatest threats to water quiility aud municipal and industrial wastes,
For the former, adequate data have heen eollected to meet requirements of the
above paragrapli. For the Iatter, however. virtnally no data exist. “I'his lack
of information has serionsly hindered the planning and execution of poiintion
control and abatement programs.. '

Specinl congressional interest in establishing o coutinning cotnprehensice
industrial wastes inventory has been prominent siuce 1963, when hearings on
the subject were hield by the Natural Resonrees and Power Subeommittee of the
TTouse Comnittee ‘on Government Operations, Representative Jones ( Aahama),
who was then ehaivman of this comniittee, strongly recommended sneh an inven-

“tory in a series of letters, first to Secvetaries Celebrezze and Gatdner, when

1lealtlh. Education, and Welfare hnd the water pollntion control finction, and
later to Seeretary Udnl) wlien it was transferred to the Department of "the 1n-
terior. 1n addition. the findings of this committee were documented in the Thir-
teenth Rteport of the Committee on Government Operations—*The Critical Need
for an Tnventory of Industrial Wastes,” dated Inne 24, 1068, This subcommittee,
now ealled the Natural Resonrees and Conservation Suhcommittee, and chaired
by Represeniative Renss (Wisconsin) las registered its continued interest in
sover:l fetters to Secretary Iickel this year,

Three separtie applleations lave previously heen made to seeure approval
for conducting the sayject invenfory. The first, initiafed by the Public TTealth
Service in 1904, was never implemented, since the nationwide offurt proqposed
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wiis redneed by the Burean of the Budget to a snggested trinl run in one river . \ \
Taisin with resalting data to be treated us confidentinl and N did not eonrenr.,
‘he second application, inftlated by FW1I'CA in April 1067, was based on nse
of a revised version of the for proposed in the 196G+ effort,
OB action on the second submission was deferred nntil two Congiressionailly ¢
directed FWPCA studies Involving fndustey, conld be completed. The form was
resubmitted in July 1968 and final action was again deferred pending deci<ion
by FWPCA on aeceding ton request by industry that dara submitted he trented
cas eonlidential, In Febraary 1970 aetion wns suspended on this application.
The 1968 form has now heen reviewed for adequacy, to meet current regnire-
ments, A deaft of the revised form (4-3¢) has been prepared and ix sabmitted
lLerewith, Changes in the form from the 1968 forn arve discussed in Seetion D,
It is not anticipated that this form will e used on a reguinr repetitive hasis
insofar ns this may involve periodic mailings to {ndustry, It may he used Lor
recovding additions or ‘changes to the inventory, when established, in necord <
with continuous update procedures to he mutunlly established and agreed npon
Ly the States waler potintlon control agencles nnd FWQA regional offices,
3 Neflecting guidance received from the Office of Management and Budget.
The inventory Is now planuned in two phases with a distinet thine to lag between ) !
the 1wo phases to provide time for annlysisx and any neeessary modification
to plis ond procednres, .
The first phase will consist of an initinl mniling to approximately 250 indus-. :
tries to provide o reasonable sampling hoth in types of industry and in the
vitrions arcas of the country, Upon reeeipt of the information. developed by this °
initial mailing an analysis will he madesof the amount and type of information
veeejved and the rate of reply. At least one followup will e carricd vut on
veplies not received, The analysis of this initind phase will provide FWQA
with information on which {o base improved plans and procedures, The total of

=

{ ’ the first phasge shonld be accomplished in approximately 4 month¥ . o
| The second phase of the inventory will consist of a mailing covering 10,000
! to 12000 plants and will jueorporate the improyved procedires developed above,
. 11 ix tentatively planned that mailing will. be direet to industey bt with close
coordination and cooperation” with any similar acetivitios heing condieted by
) the States,
. - ]\('I‘l(n'lll\, it Ix intended that “the inventory will he made as complete  as
; possthle, lm-ln(llng all industrind classitications, The pilor sarvey deseribed IwJu\\
! was condneted on this hasis, The enrrent. nationwlde, proposed effort will plave
priority, on covernge of: (1) Industria® plants for which almtement needs aré -, . .-
identifiéd in the mplefnentation plans and sehedules of $he States water quality )
standards and (2) phints with the following standard industrinl elassificsttion
codes: - -
R . N ' .t ! * Rtandard induxtrial
Industry claxxification code
Food and kKindred prodayets ool 20
Textlle mill ProduetSa oo o oo e e e a2 ,
Paper and allied products. e maee 1Y
Chemicals and allled produets. o o e e e a8
B Petroleum refining and related industries_ . __________________ 2 :
Primary metal industries_____________ e - an b
'I‘rmcpnrtntmn equipment (motor vehieles) oo .71

The revised form has been used in-honse to assemble and record data already
in FW0QA files on industrial planfs loeated within one minor river hasin of each A
of the nine regions, This pilot survey wns condneted to gssess the seope andd
~alue of data on hand and to determine farther action to be taken to estnblish
' a nationwide inventory. Data received wils woefully inadequate ang o need for
2 direct approjpch to industry was elearly indicated. Clearance of the forng is
hm efore requested in .mtul]nfion of farther action on this hasis, e
Participation of industry in this curvey and snbmission of data by indus- i
h',v, \\lll he puarely voluntary, Data accumulated in the inventory will i edited, '
coded, and processed into g central computer providing direct aceess through : ’ /
telecommunidations terminals to FWQA regional and field otfices andg through =« . i
& them to Stafle, Interstate. and loeal water pollutlon eontrol agencies. Release ° ,/L-,v
and/or nthﬂr\dxscommatmn of the collected data will be governed hy the provi- . T
sions of title! 1R, United States Code, section 1905, Other than an aggregated

statistien]l sammary, no publieation isx planned at this time.
I), The fnrm submitted herewith has een revised from the 1968 version in that
soverl ftems have been deleted or completion of the item ix now optional. Ques-
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tions on the age of the plant, discharge permits, and sludge or other waste water
treatment solid residual have been added. Also, minor changes have been made
in some items mainly in format.
The 1968 version was thoroughly reviewed by the staff and fleld omces of :
FWPCA and other organizations and individuals including: .
Other interested Federal water resources agencies;
An industrial panel of the Presidential Advisory Couneil on Federal Reports ;
Ad hoc Task Force for Water Use Data Research, Committee on Water
Resources Research :
Joint Committee on Water Quality Munugement Data, Conference of State
Sanitary Engineers;
Division of Sanitary Engineers, Department of Health, Pennsylvania;
Director,  Burenu of Engineers. State Board of Henlth, State of Indlnna
Director, Division of Water Resources, Nntlonul Resources Department.
State of Wisconsin ; N 1
Executive secretary. Midsourl Water Pollution Board ; .
Mr. Owen C. Gretton, Chief, Industry Division, Bureau of Census;
Mr. Harry A, Steele, Assistant Director for Planning and Resoarch, .\d\)ser, .
Water Resources Council;
Mr. Ernest L. Hendricks, Chief Hydrologist, Geological %urvey
Time required to complete the form will vary according to the numbers of
“separated waste discharges” (see instructions) which exist at a plant. For-
warding corresipondence will state that information reported should be that
already avallable in plant records, hence, an estimate of 1 to 4 hours is made.
The correspondence will also indicate that, if the water quality data requested &
under section IV, item 19. has been recently (within the last 6 months) com-
piled for a regulutor\ agency or study group, a copy of the report may he sub
mitted in lieun of completing item 19.




Arevexmx +.—Froeran Revowrs Acr or 1942, as Comrien 8y Tne Acr
or Quroskr 22, 1968 (Posric Law 90-620; 82 Star. 1302; 44 U.S.
Conr, Scer, V, SEcs. 3501-3509)

CHAPTER 35—COORDINATION OF FEDERAL REPORTING SERVICES

. Information for Federal ngeneles, -
a2, Detinjtions,
3. Dutles of Direetor of the Burensi of the Budget.
. Degignation of centrnd esllection ngeney, A
Independent eollection Dy én ageney prohibited. .
. Determination of necessity for informmion ; hearing,
. Cooperntion of ngencies in making information nvailable,
. l‘nlnwfl;l disclosure of information; penalties; relense of information to other
agenecies,
. l'quﬁn or forms for eallecting information ; submissjon to Director ; npproval.
. Rujes and regatations,
. Pemulty for fallure to furnish information,
§ 3501, Information for Federal agencies
Information needed by Federal agencies shall e obtained with a minimum
burden upon business enterprises, especiilly small business enterprises, and other x.
poersons pequired to furnish the irformation, and at a minimum cost to the Gov-
crnment, Unnecessary duplication of efforts in obtaining information through
the use of reports, questionnaires, and other methods shail be eliminated as
rapldly ns practieable, Information coilected and tabuinted by & Federal agency
shall, as far as is expedient, be tabulated in a mamier to maximize the usefui-
ness of the information to other Federai agencies and the public. [Nee. 2 of
1042 Act)) '

/ § 3502, Definitions

As used in this chapter— - .
“Fedeorn] ageney™ means.an executive department, commission, independ-
ont. establisliment, corporation owned or controlled by the United States, -
hand, burean, division, service, -ofllce, authority, or adwministration in the
oxeentive branch of the Government; but does not include the Generai Ac-
counting Office nor the governments of the District of Columbia angd of the
territories and possessions of the United States, and their various sub-
divisions : : : ’
“por=on’’ means an individual, poartnership, asseciation, corporation, busi-
ness trust, or jegul representative, an organized group of persons, a State
or territorial government or branch, or a political subdivision of a State
or territory ora branch of a political subdivision:
“information” means facts ohtained or Solicited by the iise of written re-
port. forms=, applieation forms, schedules, questionnaires, or other similar
methods calling either for answers to identical questions from ten or more } '
persons other than agencies, instrumentalities, or employees of the United
Siates or for answers to questions from agencles, instrumentalities, or em- .
bloyees of the United States which are to be used for statistieal compilations ]
of general public inteerst. [See. T of 1942 Act.]
§ 3503. Duties of Director of the Bureau of the Budget
With a view to earrving out the poliey of this chapter, the Director of the
Bureau of the Budget from time to time shall— .
(1} jnvestigale the needs of the various Federal agencies for information
from businesy enterprises, from other persons, and from other Federal - :
agencies : ’
(2) Investigate the metitods used by agencles in obtaining information ;

and

—_ 3) raordinate as rapidly ns possible the jnformation-collecting services N
of ali ageneios with a vivw to reducing the cost to the Government of obtain- i
1o . :
al 359 -50. . 7 .

e
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ing Information and minimizing the burden upon business enterprises and
other persons, and using, as far as praeticable, for continuning organization,
files of information and existing faeilities of the established Federal agencies.
[See. 3(n) of 142 Act. ]

§3504. Designation of central collection agency

When, after investigation, the Director of the Bureau of thie Budget is of the
opinion hat the needs of two or more Federnl agencles for Information from
business enterprises and other persons will be adequately served by a single
eolloeting ageney, he shall £ix a time and place for a hearing at which the agencies
voncerned and other inte J(‘stod persons may have an opportunity to present their
views. After the hearlngy the Direetor may issue an order designating a colleeting
agency to obtain information for two or more of the agencies concerned, and
preseribing (with reference to the collection of information) the dutlcs and

© funetions of the collecting ageney so designnted and the Yederal agencics for

which it Is to et as agent. The Director may modify the order from time to
time as ehreumstanees require, but moditieation may not be wmade e\u'pt after
investigation and hearing. [Sec, 3(b) of 142 Act.]

§ 3505. Independent collection by an agency prohibited )
While an order or modified order is in effect, a Federal ageney covered by it

may not obtnin for itself informution which it is the duty of the colleeting ageney

designated by the order to obtain. {Sec. 3(c) of 1942 Aet.]

_§3506. Determination of necessity for information; hearing

Upon the request of n party having a substantial interest, or upon his own
motion, the Director of the Bureau of the Budget may dct('rmlne whether or.
not the collection of infdrmation by a Federal ageney is necessary for the proper
performanee of the functions of the ageney or for any other proper purpose. Before
making o determination, he may give the ageney and other interested persons
au opporinnity to be hesrd or to submit statements in writihg, To the extent.

~ it any, that the Director determines the colleetion of information by the ageney

is unneeessary, for any reason, the agency may not vm.'ugv in the collection of
the information. [See. 3(d) of 1942 Act.]°

§ 3507. Cooperatlon of agencics in making information available

For the purposes of this chapter. the Director of the Durean of the Bndget
may require o Ifederal ageney to make available to another Federal ageney
information obtained from any person after December 24, 1942, and all ageneies
are directed to cooperate to the fullest practicable extent at all times in making
information available to ot her agencies.

This chapter does not apply to the obtaining or releasing of Informatlon by
the Internal Revenne Scerviee, the Comiptroller of the Curreney, the Bureau of
the Iublic Debt, the Burean of Accounts, and the Division of Foreign Funds
Control of the Treasury Department, nor to the obtaining by a Federal bank
supervisory ageney of reports and informntion from banks as authorized by
law and in the proper performunce of the ageney’s functions in its supervisory
enpaeity. [Sce. 3(e) of 1942 Aet.]

§3508. Unlawful disclosure of information; poualhcs release of information to
other agencies

(1) If information obtaiined in confldenee by a Federal ageney is relenxed
by that agency to another Federal ageney, all the proyisions of law including
penalties which relate to the-nnlawful disclosure of information apply to the

officers and employees of the ageney to which information s relensed to the

same oxtent and in the same manner as the provisions apply to the officers and
employees of the ageney which originally ohtained the information. The officers
and employees of the ageney to which the information is released. in addition,
shall he subjecr to the sane provisions of law, including penalties, relating to the
unlawfil disclosure of information as if the information had been collected
directly by that ageacy.
(b) Information obtained by a Federal agency from a person under this chapter
may he rel("m-d to another Federnl ageney only —
(1) in the form of statistical totalsor summaries: or
{2) if the information as supplied by persousto a Federnl ageney had not,
at-the time of collection, been dedared by that ageney or by a superior
anthority to he confidential; or

1y
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(1) when the persons supR]ying the information consent to the release

of it to a second ugeney by {he agencey to whiel the information was orlgin-

ally supplied;or : : '
(1) when the Federal agency to whlch another Federal ngency relecases

the information has authority to collect the information itself and the

anthority is supported by legal provision for eriminal pennlties aganinst

peesous failing to supply the informatlon. [See 4 of 1942 Act.] :

§ 3509, lans or forms for collecting information; submission to Director; appro-
val \ .
A Federal ageney may not conduct or sponsor the collection of -information
' upon identlcal items, from ten or move persons, other than Federal employees,
mess, In advance of adoption or revision of any pluns or forms to be used in
the colleetion— . : S
(1) the ageney has snbmitted to the Direetor the plans or forins, together
with copies of pertinent regulations and of other related materials as the -
Director of the Bureau of the Dudget has specified ; and .
(2) the Dlrector has stated that he does not disnpprove the proposed col-
leetion of informatlon. [Sce. b of 1042 Act.]

§ 3510. Rules and regulations

The Director of the Burenn of the Budget may promulgate rules and regula-
tions neeessary to carry ont sections 3501-3511 of this title. [Sec. 6 of 1942
Act.] .

"§ 3311, Yenalty for failure to furnish information

A person £ailing to furnish information requlred by an agency shall he sub-
jeet to pennlties speeifically preseribed by law, and no other penalty may be im- -
posed cither by way of fine or imprisonment or by the withdrawal or denialof a

« right, privilege, priorlty, nllotment, or immunlty, except when the right, privilege,
priority, allotment, or linmunity is legally conditioned on facts which would be
revealed by the information requested. [See. 8 of 142 Act.] -

(1]
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Arrexmix 5. —CorrespoxpeNcr Wrrnr Apvisory Covxenl. oN Feperal
Rerports, AND RELATED MATERIALS

Anvisory Couxerr, oN Frperar Riponrs, J

. Washington, .C,, September 4, 1970,

Hon, HHENRY 8, RECSS, .

Chairman, Conscrvation. and Natnral Resources Subcomniittee of the Committee
on Government Opcerations, House of Representatives, Rayburn Iouse Office
Building, Washington, D.C.

DEst Mi. CnansaN @ My response to your letter of August 25 [an invitation
from Chairman Reuss to testify at the snbecommittee’s September 17, 1970,
hearing] has been delayed as a result of my heing away on a brief vacation.

Ia bhehalf of the Advisory Conncil on Federal Reports, of which T am emrently
serving as Chairman, I should like to thank you for your invitation to partrici-
pate in the hearing of the Conservation and Natural Resources Subeommittee
of the Commitiee on Government Operations on Thursday, September 17, on the
subject of a national inventory of industrial wastes.

I think that everyone will agree that Government. industry, and the general
publie afe quite conseious of and greatly concerned about the prob'em of pollu-
tion in the United . States and internationally. Moreover. interested parties are
anxious to make n contribution ta solution of pollution problems and. where
appropriate, to the development of {nformation necessary to aceomplishing that
objective. In this connection, ng you point out. a panel of individuals organized
under the auspices of the Advisory Council on Federnl Reports met with repre-
sentatives of the Bureau of the Budget and other Government officials on August
13, 1908, and offered certain suggestions and comments with respect to o pro.
posed questionnaire on industrial waste water disposal.

This panel met at the request of the Bureau of the Budget which utilizes the
Advisory Couneil on Federal Reports and comnittees and panels orgnnized by
the Advisory Council for the purpese of obtaining comnients on various ques.
tionnaires und reports proposed by Government departments and agencies. The
deelsionma king anthority with respect to approval of sueh uestionnaires and
reports is placed in the Bureau of the Budget under the Federal Reports Act:
the Advisory Council performs simply an advisory function and presents com-
ments and suggestions only at the request of the Bureau of the Budget.

In view of the limited role of the Advisory Council on Federal Reports and
the fact that it functions at the pleasnre of the Bureau of the Dudget, T have
serions question as to whether it would be appropriate for an official repre.
sentative of the' Advisory Council to participate in snch a hearing as your sub-
committee is eondneting. Morcover, as Chairman of the Advisory Couneil. T he-
lieve it Is fair to say that 1 and other membhers of the Conneil do not have <pe-
cinl expertise in the field of pollution, and more particularly with respect to the
eolleetion and interpretation of dafn on industrinl wastes, To put the matter
another way, contrary to the suggestion which yonu make on page 3 of your
lotter of Aucust 25, the Advisory Council on Federal Reports does not feel that
in n congressional hearing it is the proper spokesman for industry at large on
the hest means possible to facilitate the establishment of a voluntary industrial
wastes inventory at the Federal level,

T tiust that in responding in this manner you will not attribute to the Council
or to any of its members a 1ack of interest in the work now bheing ecarried on

within Government and in industry on the subject of pollution control. On the -

other hand, in deference to your eonducting the most ‘informative meeting
possible and in view of the limited role of the Advisory Council on Federal
Reports. T hiope yort will nnderstand our reasoning in respeetfully reqnesting that
the Advisory Conneil as an organization bhe exeused from participating in your
fortheoming hearing or filing a formal statement for the record.

Beyond this general response to your invitation with respect to making »
formal presentation to yonr subeommittee and recognizing that. as nreviously
acknewlodeed, o panel of the Advisory Council on Federal Reports met in 1068

1o ne
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“at the request of the Bureau of the Budget and made certain suggestions to the

Burciu and interested Government ageneles on a proposed questionnaire on
Industrial wastes, I will give further consideration to submitting to you in
ndvance of your subcommittee's hearing certain comments or questions which
might be taken into consideration during the course of your subcominittee's
proceedings. Perhaps in this way, in behalf of the Advisory Council, 1 can be
somewhat helpfui to your subcommittee as it considers the concept nnd possible
implementation of a national inventory of industrinl wastes. Meanwhile, since
you have indicated that the hearing will be operating on nt tight schedule and you
have nsked for an early response, I am giving you this general renction to your
invitation a8 soon as possible. - .
Respect fully,
CreanLks W. Nekwanr, Chairman.

—

. Hotsr o REPRESEN TATIVES,
CONSERVATION AND NATURAL RESOURCES SUBCOMMITILE
OF TIE COMMITTEE ON (GOVERN MENT OPERATI0NS,
Washington, D.C'., Seplember 8, {970,

Hon, Coagtes W, SrEwanr, )

Chairman, tdvisary Council on Federal Reports,

1001 Conneelicut Avenne VY.,

Washinglon, 1.0, :

DEeAR M. STEwanr; Thank you for your letter of Septemiber 4, 1970, responding
to our invitation te yop to testify on helnlf of the Advisory Council on Federal
Reports at our snbeommittee’s henring on September 17 concerning a0 nntional
inventory of industrinl wastes,

Your letter requests that you be ‘excused feom partleiputting” in our hearing
“or titing a formal statement for the record.” Your letter sagys that you and the
members of the Councll “do not have specinl expertise In the field of pollution,
and more pnrticiendarly with respeet to the eolleetion and interpretntion of duta
on industrinl wastes,” Your letter also suys that the Couneil “does not feol that in
u congressional hearing it is the proper spokesman for industry nt large on the
best means possible to facilitate the establishment of a  voluntary indnstrinl:
wastes inventory at the Federal level.”

Industry will, of course, be affected by the ontecome of the hearing. We
invited the Adv‘isoty Counci] because it is speciflecally orgunlzed and “finnheed
and its members appointed’” by the national business organizations listed on the
Council's stationery to advise the Budget Burenu “on simplifying and improv-
ing Wedernl questionnaires, reporting proecdures and statlsticnl  programs.”’
Further, the Couneil has, for years, advised the Budget DBureau on the very
topic which is the subject of our hearing.

Minutes of your Couneil’s meetings with the Budzet Bureau show that
Council members representing many types of industries have dealt with this
stthject in great detail. They discussed and advised on *the need for, and the
desirability of, a natlonal Industrial wastes inventory. Their discussions and
advice alsn dealt in considerable detall with the specific fornmat nnd questions
of the proposed questionnaire.form as well as the use to which the data wounld
be put. At the Council’s urging the Federnl Water Quality Administration
brought up to date its gport on the **Cost of Clenh Water” before initiating the
inventory. The minutes indicate that those dlscussions reflected considerable
industry experience with various problems both of poliution control and in the
collection and interpretation of data on waste discharges. However, since the
minutes are simply summaries, we belicve it would be most helpful to our sub-
committee, and to the Congress to whom we shall report our findings, that these
minutes be amplificd and industry’s views and testimony be expressed at our
hearing through the Council. .

We therefore believe it is regrettable that you and the Council decline to
participate in our hearing. We hope you will reconsider and decide to participate.
‘We shall welcome your views. - .

We shall appreciate your early response.

Sincerely,

Hexry S. Revss, Chairman.

L
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Avvisory COUNncin oN Froeral. REponts,
Washington, D.C., Scptember 11, 1970,

Hon. Hexry 8, Rruss,

Chairman, Congervation and Natural Resourcecs Subcommitice nf the Committeo
on Gorernment Operations, House of Representatives, Raphwrn Houxze Office
Building, Washington, D.C.

Drar Mr. CrrairMaN @ In aceordancee with the request in your letter of Septein.
ber &, we have earefully reconsidered the guestion as to whether the Advisory
Couneil on FFedernl Reports should participate in a public hearing to he con-
ducted by the Conservation and Natural Rexonrees Subheommittee of the Com-
mittee on Government Operations regarding a proposed national inventory of
industrial wastes, .

We helieve the reasons stated in my letter of Septemmber o are conclusive and
that we shonld not, therefore, depart from onr judgment that it is not appro-
printe for the Advisory Couneil on Federal Reports, which functions only as
an advisory group to the Barean of the Budget and its snecessor, the Office of
Management and Budget, to participate in congressional hearvings,

In onr prevlous communieation, we suggested that it might be helpfol to your
subcommittee if we were to raise informally some questions or jssues which
bear on the proposed national inventory of industrial wastes. In bricef form, we
sot them ont helow

1. Pederal and State proweams in the pollution field operate nunder statutes
with provisions anthorizing sunetions and penalties, as well as proceedings which
are regulntory and ndversary in character. These programs and thehe sopport-
ing stntutes by their very nature are compulsory: there is no element of volun-
tarism. Under these elrenmstanees, is it approprinte and consistent with estab-
lished principles in this country to request indastry to sapply information on a
voluntary basis without a complete assurance of confidentinlity? (We believe
statement of this issue is not at all inconsistent with the fact that many indus-
tries and copanies have on thefr own initiative undertaken eostly und exten-
sive antipollution programs and will continue to do so,) .

2, Ix it not troe that the question of confidentinlity is relevant nud significant not.
only for the reason stated in point No. 1 but also hecanse certain of (he informa-
tion called for by a questionmaire to develop an fnventory of industrisl wastes
might well be of a proprietary natiire in & commercin] sense ?

3. Does the proposnl for a national inventory of industrial wastes conformb to.
or conflict with, the express policy of the Congress enuneiated in the Federal
Water Pollution Control Aet to “recognize, preserve, and protect the primary
responsibilities and rights of the Statesx in preventing and controlling water pol-
Intion”? Farther, wonld not the undertaking of a national inventory of indus-
trial wastes {nvolve substantinl dupliention of information already available
to the Federal Government from State sonrces or from other sonrees? 1€ there
are statistienl problems in using State data, how ean they be solved?

4. The pollntlon problem is not only a critical one from the standpoint of pnb-
lie poliey, it is also very complex, and its solntion requires the application of a
wide range of professional disciplines, This raiscs the question as to whether
even in respect to ohtaining hasic information. n hroadside effort such as a na-
tionwide Federal survey to obtain an inventory of industrinl wastes is prefer-
able fo hreaking the problem down into specitie entegories of informution to
bhe sought and interproted. Moreover, wouldn't the latter appronch nx suggested
in point 3. take advantnge of information avallable to or obtninable hy State
authorities, which are mnch closer to the sources of pollntion, the facilities in-
volved and alternative corrective appronches.

5. There is widespread information in the press and in announcements by
Federnl and State ngencies that they are invoking enforcement procedures and
in some enses assessing penalties as to pollution. Would it not bhe reasonable
to Inquire into the extent to which these enforcement proeedures are developing
a body of information on Industrinl wastes broken down in sueh 4 manner that
it is mueh more meaningful than wonld be the general neross-the-hoard informa-
tion collected by an overall Federal questionnaire?

6. As mentioned above, & number of State nuthorities nre already being
furnished data by affected indnustries and companies. Docs this not raise the
serious question of undne hurden and cost, i addition to duplication and the
probability that dnta collected at the State level wonld he more meaningful and
more effectively tallored to the requirements of the particular State anti-pollu-
tion program.
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7. Ilaving in mind thnt many States are already colleeting data on pollution
and in view of 1 Federal questionnaire project nlrendy underway as referred to
below, should not the Conservntion and Natural Resouvees Subcommittee of the
Committee on Government Operations nlso give consiaeration to other nspeets
of the pollution problem including the question of adequacy and propriety of
incentives, tax and otherwise.

In stoting these questions, some of which ns you point out were discussed
at the 196 panel meeting of the Advisory Couneil on Federal Reports, we offer
them in the spirit of encouraging a thorough re-evaluation of the proposnl for
a national inventory of industrinl wastes. IHaviug in mind our previously acknowl-
edged technieal Hmitations in this complex field, I think it is fair to say that
with the exception of one question, we make no prejudgment. The question on
whichh we do have a conviction, as you might antieipate, is point No, 1 above
relnting to contidentiality,

If the type of questionnaire which was proposed In 1088, or a questionnaire
similar to that document, is employed in the present context of law and enforce-
ment in the pollution aren and in the light of proprietary situations affecting
certain companies in terms of their planning, operating procedures, equipment
installation and utilization, it would be entirely out of eharacter in the Amerienn
systemn to expeet private companies to furnish voluntarlly the pollution informn-
tion in question without an absolute and compiete assurance of confldentinlity,
Moreover, anything less than a pledge of full eonfidentiality would be unaceept-
able in our judgment, , ' .

I'inally, ns yon may know, the Federnl Water Pollution Control .Adminis-
tration proposed a survey relating to water pollution control in 1969 to be con-
dneted by the National Indnstrinl Conterence Board under contract with
FWIC.A, A panel of the Advisory Councll on Federal Reports met on July 17,
1969, in accordance with customary procedures of the Bureau of the Budget to
offer comments on the proposed survey. These were received, considered and the
Bureau of the Dudget Inter approved a survey form. Just within the last several
weeks this data request has been sent to some 2,500 companies.

The PWICA-proposed questionnnire considered in 1968 was designed to be
1 more comprehensive snrvey, both as to informntion sought and total number
of plants surveyed, This latter survey. we understand, is the one under current
consideration. Two ppints would seem, logically, to be significant in sueh con-
sideration, First, the experience gained in the survey now being condncted by
the NICB for FWPCA will be very valuable both in designing n questionnaire
of n broader character, and in tabulating and interpreting results, if sueh a
brond questionnaire is actually issued. Under these circumstances, at the mlmi-
m, it would secw that deeision on a2 survey of the type to which your sub-
comnittee seems to be addressing jtself should be deferred to profit from this
experience, Secondly, from statements made by I'WPCA representatives at the
Advisory Couneil panel session on July 17, 19649, the FWPCA chose the technique
of contracting with the National Industrial Conference Board to make the
survey for two prinelpal reasons: first, that the NICB is a research organization
with long-standing and hroad experience in survey work, particularly surveys
affecting industry : and second, by using the technique of the NICB as the
collecting and analyzing agent with full eonfldentiality pledged both by it and
the FWDICA, maximum response and, therefore, better data, was virtually as-
sured. If a further survey is undertaken of the type pruposed in 1968 for water
pollution, or if another survey is considered desirable relating to air pollution,
the technigque of nsing an independent contractor with experienee snch as the
Nutional Industrin]l Conferenee Board might well he followed. 1n this connee-
tion, is it not fair to conclude that the validity of the confidentiality issue has
been coneeded by the FWPCA by its adoption of the provedure involving use of
the NICB ns a collection and interpretation agent with full confidentiality
assured.

May we sny in closing tliat although we feel obliged to adhere to the jndgment
previously communieated to you that it is not appropriate for the Advisory
Council on Federal Reports to partieipate in congressional hearings, and although
we continue to feel that our experience and knowledge with regard to this
tremendously iimportant and complex area of pollution is limited, we have raised
the questions above in deferenee to the committee and in the spirit of trying
to cooperate in every way appropriate in the light of the character of the
Advisory Council and its relation to the Bureau of the Budget, We have also
attempted to relate the recent development, namely the current survey being
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taken by NICB in behalf of FWI'CA, to the objectives which you esponse and
are set forth in the Thirtieth Report of the House Committee on Government
Operations entitled *Tlie Critical Need for a National Inventory on Industrial
Wastes (Water Pollution Control and Abatement)” issued under date of
July 24, 1968. -

These comments are intended to he informal as distinguished from a forinal
statement. ITowever, if you feel that our exchange of correspondence should be
u part of the record, we would, of course, hnve no objection,

I regret that we cannot be of further assistance.

Respeetfully,
CHARLES W. STEWART, Chairman,

MINUTES OF THE ADVISORY CoUNCIL 0N I'EDERAL REPORTS

This information is snpplied for your personal administrative use as an ndviser
to the U.S. Burean of the Budget.

Meoting : I'anel on Irroposed Survey of Industeial Waste Water Disposal,

Date and time: Tuesday, Angust 13, 1068, 9 :30 n.n.

Place: Conference room 10211, New Executive Office Dnilding. 17th Street
between Pennsylvanin Avenne and 11 8treet NW., Washington, D.¢".

Presiding oflicers : Edward T, Crowder; Harold 'T'. Lingnrd.

Present from fndustry @ A, R, Balden, Chrysler Corp.; Robert R, Balwer, 12, 1.
du Pont de Nemours & Co.; George B, Best, Manufacturing Chemists’ Associa.
tion: A, Ilewey Bond, Amerienn Meat Instltute ; 8. 0. Brady, American etrolenm
Institute ; Everett R. Call, National Paint, Varnish & Laequer Associntion; Daniel
W, Cannon, National Associntion of Manufacturers; James Clabanlt. Ameriean
Paper Institute; Jules A. Coelos, Jr, United States Steel Corp.: Jaek Coffee,
Chamber of Commerce of the United States: Wm. G. DeWitt, Corn Retiners Asso-
ciation; 1. J. Dunsmore, United States Steeol (nrp Floxyd 0. Flom, American
Paper Institute; . N. Gammelgard, Ameriean Petroleum Institute: W. 11
Garman, Nation! Plant Food Institite: Fred J. Greiner, Milk Industry Founda-
tion: lnrry . Korah, Nationn) Soft Drink Association ) Fred Mewhinney, Millers'
National Foundation: Stephen Palmer, National Association Frozen Food IPack-
ers: Austin Rhonds, National Canners Association: IHarry 1. Robbins, Mannfac.
turing Chemisty’ Association; J. H. Rook, Manufacturing Chemists' Assoclation:
Robert 11, Shiekls, 1.8, Beet Sugnr Associntion: Robert W, Smnith. Ford Motor
Co.; G. Don Sullivan, Ameriean Mining Congress; DeYarman Wallace, the
Youngstown Sheet & Tube Co.; Charles E. Welch, Mannfacturing Chemists'
Association. : : :

Present from Government: A. T.. Alm, Burean of the Budget: 2. T. Crowder,
Bureau of the Budget: I T. Lingard, Burean of the Budget: J. 1. Dregman,
Department of the Interior: I'eter G, Kuh, Department of the Interior; W. A, |
Smith, Department of the Interior: James H. McDermott, FWPC, Department’
of the Interior: Joe G. Moore, Jr., FWDPC, Department of the Interior; Jesse I..
Tewis, FWDPC, Dopartment of the Interior; Jodie Scheiber, Tlouse Natural
Resourees & Power Subeonmittee! K. L. Kollar, BDSA, Department of Comn-
merce; L. J. Owen, Bureau of Census, Department of Commerce: O. €, Gretton,
Bureau of Census, Depurtment of Commerce.

Mr. Crowder ns Chairman introduced officials present from the Government
agenecies and then asked others present to introdiee themsolves, e slzo hricfly
explained the functions of the Advisory Councit on Pedera’ Nerorts which spon.
sored the meeting and the procedures to be folowed, Mr, Brecvan, Deonty As-
sistant Secretary for Water Pollution Control, Department of the lntvr’.n:'.
opened the dixens<don with a brief statement on the results of o mecthy of
resentatives of interested Government agencies held in late July. e then tar vu I
the disenssion over to Mr. McDermott, 8 member of the Feder ll Water Po'ln-
tion Control Adminlstration staff.

Mr. McDerniott reviewed the history of the proposced survey hack to 1964 when
an carly version of it was first submitted to the Bureau of the I3udget for ap-
proval which highlighted data needs assoeinted with baxin planning. Ile empha.
sized the needs of hoth the Federal and State Governmenf= for the dat. 1le
pointed out that, in addition to basin planning, subsequent Federal legisintion
with respect to water qualitv standards reemphasizes the need for specitic point-
by-point data covering Industrial wastewater disposal practices and costs, Sev-
eral recent reports required by Congress have also served to identify arens where
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data are lncking. "The form, he said, has bheen discussed with other Federal
agencies and” State governments, l»uwd on these disenssions it has been shapli-
fled. The form requests the kind of data needed by both Foederal nnd State Gov-
ernmetits, and it also mdkes it pos~ible for llldlhtr\ to report wlat it has dom-
to control pollntion.

Mr. Moore, Commissioner of the Iederal \\'utm' Poliution Countrol \(lm.nlxl
tion, stated that the need for ndequate and acenrate data is beconing umn-
aud more aecute. There is a need to knew what the cost of pnllmhm control i=
going to be in order to permit intelligent planning. Indus<try alrendy is probably
spending more than Is known, Mr. Moore uoted a prcfm--m-u for a (-mun-rnln ¢
approach rather than a mandatory legislative approach in order to identify in-
dustrinl pollution control progress and to satisfy the data needs of State and
Federal water pllution control agencies,

Preliminary Ao any technienl discussion of the form. panel members were in-
vited to ralse any nmjor issitos affecting the survey. Discussion at this point
centered largely around: the need of the Federal Government far the data; the
procedure for condueting the survey; and the issue of confidentinlity.

Panel members questioned the prroposed use of the data, stating that the Fod-
erai Water I’ollution Control Act grants authority to the Federal Government
to establish water quality standards only If the States Cail to act. They also
made the point that, for establishing water quality standards. information on
actual discharges and waste londs is not necessary., On the other hand, if the Fed-
eral Government needed to act, a more eomprehensive snrvey than the one pro-
posed would be necessary.

Some industry representatives had misgivings abont the need for the datn in
view of the cost of providing them. Ouve suggestion was that the PWPPCA reporé
“Cost of Clean Water” be brought up to date. This report was based on proflle
studies prepared by contract consultants knowledgeable about pollntion control
efforts in specifie industries. It was also suggested that thore be a vutoﬂ? of sonie
type so is to relieve sotme plants of reporting,

As to the propozed method of conducting the survey, It was argued that, sinee
the FWIC Act s quite specifie in detiuing the role of the States In water poilu-
tion control, F'WPCA should seck the data it needs from State agencies first, In
States where the data are not available, the proposed survey eould he unde to
obtain them. A number of industry reprm-ntutivvs felt that thls was the more
logieai way to proeced. Many are already nqutmg to the States, arad the Fed-
eral survey would in many instances resnlt in duplicate reporting. It was sug-
gested that this procedure also would be helpful to FWIPCA when judaing Stote
standards and to the States In developing their eapabilities, Also, it was saiil
that xome States have indieated that the data to be collected in tlm Federal sur-
vey wouldn't be of much u=e fo them.

Mr. Moore said that he has met with 33 or 40 of the State agenciex and found
a wide variation in their statutes, procedures, and capabilitios. In view of this
situnation, there is o real guestion whether or not the States enn develop a uni-
form reporting base. Many Stutes are colleeting data, but beeause of Qifferences
in what is happening in eaeh State, there is a wide varintion in the type of data
available. Adeqguite and nccurate data are vital to the development of standnrds,
and in some cases State data have been gquestioned ag to aceuracy. Alxo, some of
the larger companies would have to make separiate reports to many States n lien
of one report to FWPCA from the central office. However, I'WI'CA said that they
have not done all they enn to make full use of the State agencies, and they plaii
to work closer with the Stalex and use their capabilities wherever feasible,
working through FWPCA regional offices.

Representatives of several industries stated that their trade associations have
made or are making similar surveys. Generally, these organizations got good co-
operation hecause they pledged confidentiality. For this reason, they would not
be able to turn company data over to FWPCA, but they would be willing to
discuss with them their procedures and the problems encountered. They are
afraid that respanse to the proposed form will not be adequate to summarize.
FWPCA snid that they had looked into the possibility of using trade association
data, but found that they lacked adequate comparability.

A major topic of discussion was the matter of confildentiality. As now proposed,
response to the survey is voluntary, but there is no promise that the data will be
treated as confidential. Under these clrenmstances, industry elieves that re-
sponse will be limited and the data therefore misleading. It is their opinion that
there is little need for disclosure of data except between the FWICA and State
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water pollution control agencies. IFurthermore, datn sapplied on a voluntary
basis should not serve nx a basis for legal aetion against any plant.

Industry does not like to report efflnents withont some indieation of the effect
they will have, beeanse the location of the discharge ean make a difference.
There Is always pressure frow the publie to relense I'ederal data, and the com-
pantes ave afrald that the data may et into the hands of news media. They feel
that industry would have to assume that the datua will be used agninst them and
even be nsed in court. This would foree industry to refuse to cooperate. Reference
was nmade to the procedures nsed by the Publie Health Service when collecting
air pollution data, It pledges confidentiality except under certain circumstances,
PIWDICA might follow n similar proecdure,

Spokesmen for FWI'CA sald that they understood industry’s coneern about
confidentinlity. It is not intended that the danta be used for enforcemoent agninst
individual compunies, However, the data are needed for the oflicial records of
enforeement conferences if the actions of the conferences arg to be legally sns-
tainable, In 1966 amendments to the FWPC Act requive that upon approvil of a
majority of State and Federal conferces at an enforcement conference, data
nmst be supplied for this purpose., Companles 1eed not report any trade seorets.
Water quality is not something that i< easily hidden, and if necessnry FWIPCA
conld check on the dlschavges themselves, They agreed to reconsider the confi-
dentiality aspeets of the survey,

A representative of the Bureau of the Census briefly desceribed plans for a 1968
survey of water nse in manufactnring and mineral industries which will request
~ome information in addition to that obtained in previous surveys of the same
type, The census data will be in broader aggregutes than in the proposed FWIPCA
survey andnot too relevant to lt,

The waste water disposal form was reviewed item by itemn, FWI'CA said that
they had tried to make the forin as consistent with census concepts as possible.
The form enlls only for data that may be avaijlable and does not require any
special studies to provide them. It is their belief that the data are availalle,
although the acceumey may vary from ecompany to company, If a plant is dis-

charging into a sewer. It is not necessavy to report the information in seetions -

IIT and IV unldess the company prefers todo so.

Questions were raised as to the need for data on number of employees and
production, Industry generally considers sueh information confidential, partleu-
1arly if it is to be requested Tor more than 1 year, Also, they claim it iy hard to
interpret beeause of variations in operations between ecompanies and plants. These
data are nsed to project the magnitude of pollntlon based on the relationship of
pollution to employiment and outpnt, It was reconmended that check boxes he
provided for various ranges of number of employees,

In eonection with item u of section II, it was pointed out thit there may be
charges othier than service charges. For jtein 10 it was suggested that tempern-
tures be obtiined both upstrean and downstrenm to adequately judge the effect
of the discharge, Some reference to B.ta's might be helpful, Also there isneed for
=ome indiention of the titne period to swhich the data relate.

A nmber of questions were raised abont section I11. FWI'CA explained that
item 11 requests data back to 1918, because this period generally covers the life
of a plant and beeanse that was the year of the first Federal pollution control
Law. One Industry representative snid that he doubted wliethier thls section would
be completed by many companies. For his indnstry, however, this information
can be obtained from a trade association. Some felt that answers to item 12
would not be very meaningful because of the variations between industries andad
even between plants, Furthermore, hook accounts usually do not record this in-
formation separately. Consequently, there is need for better instructions, It was
sugrested that FWPCA check with individnal industries abont this item, Some
were critical of item 13 for covering too long a perfod. FWIPCLA pointed ont that
the law calls for data for this period. One suggestion was that the data bhe re-
quested for & years hut not by years. FWPCA again said that companies need
report only data that are available, :

At the end of the meeting panel members on tnvitation stmmnarized their views
and spokesinen for Tnterior indicated their desire to review their plans enre-
Tully in the light of the disenssion, :

“The meeting adjourned at 1:35 p.m. *

Certificntion : I certify that these minutes are correct: .

SWARD T, CROWPER,
O Nlce of Statistical Standards,
. Bureau of the Budget.
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Apvisory CoUxcil, oN FEperaL. RREvonrs,
Washington, D.C., May 22, 196).

Subject: Industry—DBudget Bureau advisory mecting on proposed U.S. Publie
Health Serviee Survey of Industrial Waste Water Disposal.

Attention : The Advisory Council hus just received the attached letter from the
U.8. Budget Bureau. Therefore, a inceting will be held ns folows: Tuesday,
June 9, 1964, 9:30 AM. Executive Office Building, 17th and Pennsyivania
Avegue, NW., Washington, D.C.

In view of the wide interest in the polintion control problom, this letter is being
sent to about 40 trade assoclation executives, several compuny officinls and, of
course, ACFR committee chairmen known to be concerned. While it is appropriate
to inform so many, the number attending the advisory meeting on June 9 must be
limited for practieal purposes, Inciuded in this mailing are the nssociations on the
roster of the National Technical Task Committee on Industrial Wastes which
were consulted by the PPublic Health Service last summer.

Enclosed is a copy of the proposed questionnaire and supportlug statement.
Phese are the papers that will he disenssed on June 9.~

Please try to let me know by June 11if you wish to nttend or be represented at
the June 9 meeting. T eall attention to the Budget Burean's desire to have the
mecting attended prinapily by company officiols as the purpose of the meeting
will be to identify and seek solutions to u-|mrl|m.: problems. Let me have the
name(s) of those who you wish to attend in order that the L‘umu il and Budget
Burean may select and nntlt’\ arepresentative pum'l

Sincer ely yours, .
e TR UssELL SC1INEIDER,
Erecceutive Seerctuary.

IZNECUTIVE OFFICE OF FIE PRESTDENT,
Broeav or rin BrGer,
Washington, .., May 22, 106},
My, RUBSELL 8CHNEIDER, '
Ercentive Scerctary, Advisory (,mmul on Federal Reports,

1001 Conncceticut Avenue NW,, Washington, D.C.

Drag M. Senseipir: The Bureasn of the Budget has been reguested by the
US, 'ublie MHealth Serviee to approve, ulder the Foderal Reports Act of 10942,
a survey of indusjrial waste water disposnl for the purpose of com piling a nation-
wide inventory of industrinl waste trestment. practices,

I'lease note that in the *Sapporting Statement for the Clearance of Report of
Industrial Waste Water Disposal”™ propared by the T.8 'ublie ITealth Serviee
and transferred to you on May 19, the point ix made that a considerable nnber
of trade associtions. when advised of the Government's inferest in compiling
aninventory of Industrinl waste practives, offered their cooperation hat could not
spenk for thelr individunl member compinies nor ¢ommit the compnles to di-
vulge wnstoe discharge data,

In view of this it hecomes partienlarly important that, at the moullng you re-
quest of the Burenu of the Budget to afford industry an opportunity to cnmmeut
on the US, Public TTealth Service proposal g preponderanee of industey repre-
sentation Le ehosen from aetual respondents to be covered in the survey, As ens-
tomary we shonld Tike fo obtain, through the Advisory Couneil on federal Re-
ports, indnstry comments on the reporting hurden and related- technian) aspects
of the proposed survey. We shontd like to have the meeting scheduled for June 9.

Sincerely yoars,
! ALEXANDER GaLt,
()ﬂul' of Slutistical Mmuluulv

NEPPORTING  STATEMENT FOR PHE  CLEARANCE 0F REPORT oF INDUSTRIAL WASTE
Warer Disrosan
A AUSTIFICATION OF FORM INX IT8 RELATION TO OPERATING PROGRAM

an

The request for clearanee of this form is a result of an investization into the
vroblems of water pollution in this conntry by the Natural Resourees nnd 'ower
Subcommittee of the House Committee on Government Operations, Congressman
Robert 1. Jones, chairman.,

1]
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Ilenrings were lmgun by the subcommittee in May 1063, and are continuing up
to the present thme. One of the witnesses from the l'ublic Health Service pre-
sented testimony regarding n provision in- Pnbile Law 600, the Federal Watoer
Pollution Control Act, covering the eolleetion and dissemination of basie duta
pertinent to water pollutlon control, He stated that information concerning mnunie.
ipal waste treatment faciiities is obtnined on a routine basis from the State
water pollution control ageneios, it polnted ont that Information ahont the dis-
charge of industrial waste to the Nation’s waters has been difficult and in many
cases impossible to obtain, As a resnlt of the sparse information on the extent
of poliution from indnstrial waste, any attempt to evaluate the overall water
pollution situation in the United States Ix, at best, very unsatisfactory.

Snbsequent testimony from répresentitives of n numher of industrial trade as-
sociations on June 4 and 5, 1963, revenied that muny indnstries wonld eooperate
with the Department of ITeaith, Fducation, and W elfure in compiling an inven-
tory of industrinl waste m-utm(-nt praetices and discharge points, In a letter to
the Secretary of ITealth, Kdneation, and Welfare, Congressinan Jones requosted
that the Depnrtmont initinte conversations with these industries for the purpose
of muking cooperative arrangements to compile such inventories.

A letter was sent to those tm(}o associations which were represented at the
henrings, asking that their membdér companies e ndvised of Congressman Jones'

- interest and requesting their cooperation. A similaf invitation to cooperate in

compiling an inventory of wanste treninent practices was extended also to the

- 30 trade assoclations comprising the mémbership of the \nllnnul Technienal Task

Committee on Industrial Wastes, +

Responses from the trade associations indicated a Wllllngnow to advise all
of the member companies of the ¢ onqnlnee s interest, and in general offered their
cooperation insofar as they were able. It was recognized that the trade sssocia-
tions could not speak for their individual member companies or commit them ta
divulge industrinl waste discharge data. Several meetings were Deld between
triade associntion representatives and representatives of the Division of Water
Supply and Polintion Control to disenss the fmplications of a national inventory
of industrial waste practices.

B, JUSTIFICATION OF METION USED FOR CONTACTING INDUSTRY

\ . \

The proposed method of securln{:' the required information is as follows:
The P'ublic Ilenith Service would operate in its usual manner through each
State water pollution’ eontrol ageney: this inventory would thus lulcumo an
integral part of the State water pollution eontrol operation.

Copies of the form wonid be sent to each State ageney with the l‘(‘(lll(‘ht that
where the State itself did not have all information needed, the forms be mailed
by the State to each industrinl plant discharging wastes to surface waters. The
plant would le requested to compicte the form and maii it back to the Stute
agency. At that point, the State agency would add any supplementing information
from its own files to that provided by the plant, and make any statements it
found possibie about the adequacy of treatment provided, After all forins had
been recejved, the State agency would forward them to the I'ublic.Ieadth
Serviee for processing and preparation of summary evaluations,

Information requested on the form would be provided by cach industrial plant.
Volnmes of flow and analyses of wastes requested would be secured by the plant
if not already available from its files. The degree of completeness of this indns-
trinl waste inventory would depend largely on what information is availaple
in the State files and on the willingness of each plant to acquire and furnish
missing information. The form was drawn up after careful discussion in division
liendquarters in Wasbhington and \\lth the nine Publie Health Service regionai
oﬂ‘k'os

C. DESCRIPTION OF PLANS FOR (OLLECTION, TABULATION, AND PUBLICATION

It Is belleved that the actual collection of the data for this inventory would
require from 12 to 18 months after ithe activity had received formal elearance,

)Ourlng this time the foliowing steps wonld be taken:

(1) Malling of the forms to ench State agency:

(2) Remalling Dby the ageney to eaclh industrial plant for which the State
does not already bhave fali information;

(3) Completion of the form and return to the State by the plant, inelud-
ing making of the necessary quality measurements;




Aruitoxt provided by Eic:

ERIC

105

-

(4) Followup, including field visits, by State personnel where there is.
indication that the mall questionnaire approach needs supplementary
attention;

(3) Review . and individual comment by each State agency:

(6) Return of forms by the States to the P’IIS regional offices for field
review; and ! . co

(7) Forwurding to Washington hendquartérs for processing. .

Individual selective printouts and analyses of the data will be provided
to organizational elements within the Division of Water Supply and I'ollution
Control as necessary and to other n'gencies for -program operational purposes
in connection with comprehensive projects for water resource planning, to('h-/
nicnl jassistance, and enforcement activities, ’ .

1 )
D, DOCUMENTATION OF CONSULTATION WITH OTHERB INVOLVED

Preparations for gimplementing the industrinl waste inventory included tle
design of a sumple form which was sent to the Public Health Service regional
offices and the State water pollution control agencies for their comments on
content and format. Suggestions for modifientions were incorporated in a revised
form (the form now Submitted for clearance) and that form was sent to ench
State water poliution control agency for discussion purposes. Iach State agency
was asked to comunent on the finnl format and to express its willingness and
capability to administer the inventory in the manner described in paragraph B .
above, A sunmary of State acceptance shows that 41 States expressed a will-
ingness to coopernte, including 42 States who indicated a desire to modify the
form further in various minor ways. Eight States indicated that they were
unnble to coopernte extensively beeause of limitations of State hudgets or per-
sonnel. No respi)unse was received from one State (Hawaii). Some of the 41
willing States indicated a need for direct assistance from the Public Henlth
Service in the fprm of assiTned personnel to ennbie them to assume thesp addi-
tional tasks, Some States agreed to make limited followups by mail; sevelal felt
they would wani to send their own personnel out to assist industridl piant manag-

‘ers acquire the necessary facts.

EXECUTIVE OFFICE OF THE PRESIDEN FFICE OF MANAGEMENT AND BUDGET

UTILIZATION OF ADVISORY COMMYTITH —FISCAL YEAR 1970

Executive Order No. 11007, section 10(a), provides that “each department
and agency utilizing advisory committees shall publish in its annual report, or
otherwise publish annually, a list of such committees, including the names and
aflilintions of their members, a description of the funetion of each committee
and o statement of the dates of its meetings,” The Office of -Management and
Budget does not publish an annual report, and thé following information is
provided relating to the utilization of advisory committees in lien thereof. The
period covered is July 1, 1960, to J une 30, 1970. . ’

COMMITTEES AND BUBOOM MITTEES .

Name of commitiee or subcommitice: .
Ameriean Statistical Association Advisory Committee on Statistical Policy,
Names and afillations of members:

Ralph J. Watkins. Survey and Research Corp, (chalrman ). :
Leonall C. Anderson, Federal Reserve Bank of 8t. Louis.
T, A. Baneroft. Iown Stnte University.
Daniel H. Brill, Commercial Credit Corp.
Jerome Cornfield. Federation of Ameriean Societies for Experimental Biology.~
John K. Folger, Tennessce Commission on Higher Fdueation.
Martin R, Galnsbrugh, National Industrinl Conference Board.
Nouglas Greenwald, MeGraw-I1ill Publications.
Morris I, Hansen. Westat Research, Ine.
Philip M. Hauser. University of Chicago.
. Isador Labin, Twentieth Century Fund.
Almarin Phifliips. T'niversity of Pennsyivania,
Richnrd Ruzgles, Yale University.
Weanor B. Sheldon. Russell Sage Foundation,
Willard T.. Thorp. Amherst Coltege. ' .

A8
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~ Irunction:

To advise {he Office of Management and Budget, and tlmmgh it the Federal
statistical system, on broad matters of publie poliey in the statistical aren.

i . Dates of meetings: October 1964,

Name of committee or subcommittee: Tabor Mdvisory Committee on Statisties.

W ’ Names and afiiliations of nembers:

‘ - Mr. Rudalph A, Oswald, AFL-CTO (chairman).
. Mr. Otis Brubaker. United Steclworkees of Amervies,
Mr. George Cuvich, Railway Fmployees' Department, AFL-(110,
Mr, Donatd 1Y, Danielson, United Brotherlioat ot (:npvnlvrs ad 1uiucw of
Amerifea. -
' Mr. Ronny G, Fisher. United Rubber. Cork. Iinu»lvnm and l'lnqtic Workers of
America.
Mr. Walter O, Froh, United Federation of Phstal Clerks
Mr. Nat Goldfinger. AFI-CI10.
Mr. Reese Hammond, International Union of Operating Fingineers.
Mr. Thomas Hannigan, International Brotherhood of Electrical Workers,
Mr. Vernon Jirikowie, International Associntion of Machinists.
Mr. Lawrence Kenney, Washington State Labor Council.
Mr, Stephen Koezak, American Federation of Goveriment Employees.
< Mr. William O. Kuhl, International Brotherhood of Boilermakers, Iron Ship.
builders, Blacksmiths, Fnrgers & Helpers.
Mr. Joseph Madison, Transport Workers Union of America. - -
Miss Vera Miller, Amalgamated Clothing Workers of Ameriea.
Mr. Abraham Morganstern, International Union of Electrieal, Radio & Machine
- Workers.
Mr. George Yerkel, Textile W orl\om Union of Amerien, .
Mr. Ralph D, Scott, International Printing Pressmen & Assistants’ Union ,
of North America. .
Mr. Boris Shishkin, AFL-CIO Housing Committee.
Mr. Eugene Spector, Natlonal Maritime Union of America.
Mr. Chie 8t. Croix, 0Oil, Chemical & Atomic Workers Internntional Union,
Mr. Lazare Teper. Interpational Ladies’ Garment Workers' Union. |
Mr. Donald S, Wasserman, Awmerican I‘odomtmn of fitate, Cmmtv & Munie- .
ipal I‘mployees .
Function: ’

To advise the Office of ’\Immgement and Budget on the Federal statistical
program by apprgpising the collection and analysis of statistical data by gov-
ernmental agencies and identifying deficiencies in the statistical program.

Dates of mcctm'gs.' May 1970. ' )

\mnr of commitice or subcommittce: Advisory Couneil on Fodernl Reports '
~ Names and afiliations of members :

Chavles W. Stewart. Machinery & Allied Pmduotq Tostitute (Chairman)
Teo V. Bodine, National Association of Manufacturers
T. M. Brennan, Brennan & Vallone
Rurton N. Rehling, Association of American Railroads
A. Arthur Charons, Sears, Roebuek & Co,
Walter Couper, Federated Department Stores, Inc
. William F. Dunn, Associated General Contractors of Ameriea

. James G. Fllis, Automobile Manufacturers Association
William H, Finizan, the National quh Hepgister Co.
E. W. Gaynor, Chrysler Corp.
Nenjamin F, Tlolcomb, United States Qteel Corp. - :
Wavne E. Kuhn, Omark Tndustries, Ine. '
John B. Tewis, National Small Business Association, .

Carl H. Madden, Chamber of Commerce bf the United States. .. \ |
Joseph F, Miller, National Flectrical Manufacturers Assocition. :
Rohert H, North, International Assoelation of Tee Cream Manufacturers. \

Q .
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Daniel W. Potfer, Ruymond Engineering, Ine.

< Robert N, Quig, Ebnseo Servees Ine.
James J. Rutherford, Giffen Industries, Inc.
William I1, Shaw, E. I. du P'ont de Nemours and Company, Ine,
James W, Shields, Judd and Detweiler, Inc. |
Robert I, Stewart, Jr., Gulf Oil Corporation.
I E. Veltfort, Copper & Brass Fabricators Couneil, Inc.
Vineent T, Wasilewski, National Assoclation of Broadea sters.
N. R. Wenrieh, Merek & Company, Ine.
Donald F. \\'hite, American Retall Federation.

I‘unclion
To advise the Office of Mauagement nnd Budget on simplitylng nnd improving

. Federal questionnaires, reporting, reeordkeeping requirements and statistieal

programns; and to organize committees uml panels for ntilization by the Office as
may he requested. ’
Datesof meetings:

Octoher 22, 14064,

May 14, 1970. !

Name nf..\(‘O)Il)lli'll('l: or gubcommitice: Committee on Air Transportation.
Names and affiliations of members:

John A, Paine, an American World Airways, Inc. (Chairman). ,

G, R. Harms. United Air Lines, Ind,

George James. Alr T'ransport Association of Ameriea.

Walter I, Johnston, Airport Mail Faeility.

Lionel M. Raogers, Awerican Airlines, Inc.

Walter J. Short: Allegheny Airlines. Ine.

1Tarry B. Sheftel, omee of Management and Budget.

Funetion:

To advise the Office of Management and Budget with regard to opportunities
for paperwork reduction in reporting and recordkeeping requirements of Federal
ageneies and on any opportunities to effeet improvements in the aceuraey and
naefulnoss of Federal statistics,

Dates of mecetings: No meetings were held in fiseal year 1970,

Name of committee or su b(-o‘mmi' ttee: Commnittee on Banking.
Names and affiliations of members:

Thomas R. Atkinson, the Amerieah Bankers Associntion.
(1I. Baumhefner, Bank of Ameriea.

Frank Forester, Jr.. Morgan Guaranty Trust Co.

Denton A, Fuller, Liberty Trust Co.

Franklin A. Gibbons, Jr., the Riggs National Bank.
William T. Ileffelfinger, Amorien 1 Bankers Association.
David T. IHulett, Office of Management & Budget., -

Saul B, Klaman, National Association of Mutual Savings Banks.
Wesley Lindlow, Irving Trust Co. .

Arthar Ringler. Chemieal Bank New York Trust Co.
Edward T. Shipley, Wachovia Bank & Trust Co.

P’aul ., Smith, Security First National Bank.

Walter ¥, Thomas, Manufacturers Ianover Trust Co.

Funetion: :
To advise the Omee of \nmngem(-nt and Budget on Fedeml reporting and
reeord retention requirements for the purpose of reducing the burden imposed

upon the hanking industry and to improve statistical and other information to
he eollected by Federal agencies.

Dates of meetings: October 9, 1969,
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Namo of committee or sulicommiltee: Committee on Chemicals. ‘

Names and affiliations of members:
N. Il Wenrich, Merck & Co., Inc. (chnirman).
Marjorie V. Campbell, Manufactoring Chemists' Assoclation.
Dr. Jack D. Early, Monsanto Co.
George K. Grieber, Union Carbide Corp.
Dr. Aintdson Jonnard, Esso Chemical Co., Ine.
1larold T, Lingard, Office of Management & Budget.
" Lewis E. Lloyd. thie Dow Chemical Co.
John J. O’'Donnell, Allied Chemieal Corp.
I1. W. Powers, American Cyanamid Co.
Dr. 8. C. Turnbull, Jr., E. 1, du P’ont de Nemours & Co., Inc.
Edgnr H. Vant, Jr., Celanese Chemical Co.

Function.:

To advise the Office of Management and Budget in regard to opportunities to
reduce the paperwork burden on iIndustry resulting from the reporting and
record keeping requirements of the Federal agencies. and to make recommenda-
tions to improve the accuracy and usefulness of Federal statlstices.

Dates of meetings: April 20, 1970,

Name of committee or subcommittee: Committee on Communieations Industry.
Namecs and affiliations of members:

Frank U. Fletcher, Fletcher, ITeald, Rowell, Kenchan &. Hildreth (Chairman).

Arthur W, Arundel, WAVA,

Joseph I, Bnudlno. Waestinghouse Broadessting Co., Inc.

Alfred Beckman, American Brondeasting Co.

Wally Briscoe, National Cable Television Association, Inc.

Robert Cochrane, TV Station WMAR-TV,

Harold J. Cohen, American Telephone & Telegraph Co.

Joseph DeFranco, Columbia Broadcasting System.

George J. Gray, AVCO Broadcasting Corp.

Bruce E, Lovett, American Televion & Communications Corp.

Howard Mondercr, National Broadeasting Co.

Roger Neuhoff, Eastern Broadcasting Corp.

Roger B, Read, Taft Broadcasting Co.

Harry B, Sheftel, Office of Management and Budget.

John Summers, National Association of Broadeasters.

Funetion:
To ndvise the Office of Management and Budget on reporting procedures, mainly

* Federal Communications Commission questionnaires, directed to the communica-
tions industry including radio and television stations and eable television com- -
panics, and to make recommendations towards thie simplification, consolidation .

and improvement of such reporting.

Dates nf meetings: None in fiscal year 1970,

Name of committee or subcommittee: Committee on Equal Employment Oppor-
tunity Surveys.

Names and affilietiona of members:

W. . Barnes, North American Aviation, Inc,

Joseph E. Baudino, Westinghouse Broadeasting Co.

Harry S. Benjamin, Jr., General Motors Corp.

Charles G. Caffrey, American Textile Manufacturing Institute,
David D. Doughty, Air Transport Association. k
Paul M. Haskins, Health Insurance Association of America.
W. R. Hill, Ir., Public Service Electrle & Gas Co.

Arthur F. Hintze, Assocliated General Contractors.

Alfred E. Langenhach, First National Bank of Chicago.

Roye L. Lowry, Office of Management and Budget.

R, W. Mahon, Westinghouse Electric Corp.

Donn R, Marston, Machinery & AHied Products Institute.
Tamhert H. Miller, National Assoelation of Manufacturers.

PV
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Charles I, Mulligan, Eastman Kodak Co.
Fugene F, Rowan, J. C. Penuney Company, Inc.
Melvin 8andler, American Hotel & Motel Association, At
8. W, Sceman, Penn Central Co, s A
. Mrs, Jean Slsco, Woodward & Lothrop.

Robert IL Stewart, Jr,, Gulf Oil Corp.
N. R, Wenrich, Merck & Company, Ine,
Don White, American Retail Federation.

Function:
To advize the Office of Management and Budget on problems which will arise

in connection with equal employment opportunity reporting and record keeping

requirements and special surveys, and to make recommendations as to ways of
avoiding or minimizing such problems.

Dates of mectings: None in fiseal year 1970,
Name of committee or subcommitice: Connmittee on Fats and Oils.

Names and afiliationg of members;
T. J. Totushek, Cargill, Ine. (Chairman).
Charles R, Bergstrom, Anderson, Clayton & Co., Ine.
Arval L, Erikson, Oscar Mayer & Co.
Herbert Harris, National By-Products, Inc.
Martin Hilby, Riverside Industries.
. H. Keirstead, The Glidden Co.
Harold V. Knight, Lever Brothers Co.
Harry H. Kriegel, J, Howard Smith, Inc.
Harold T. Lingard, Office of Management and Budget. )
R. B. Miller, Procter and Gamble Co. ' ‘
J. W. Moore, A. E. Staley Manufacturing Co. ’
Maleolm R, Stepliens, Institute of Shortening & Edible Ofl8, Inc. ’
Boardman Veazie, Swift and Co. ‘ .
Donald B, Walker, Ralston-Purina, : . o

Function:

To advise the Office of Management and Budget concerning opportunities to
reduce the paperwork burden imposed upon establishments engaged in the pro-
duetion, processing and consumption of oils, and

To advise the Office on ways to improve Federal statistical programs to better R
gserve the needs of Government and industry users of Federal statistics. Y

Datcs of mectings: None in fiseal year 1970, ) o .

Az

.

Name of committee or subcommittee: Committee on Industrial Classification.

Names and affiliations of members:
Richard R. MeNabh, Machinery & Allied Products Institute (chairman),
John Aiken. Federal Statistics Users’ Conference.

- Burton N. Behling. Association of American Railroads.
Fdward Bloom, Sun Oil Co.

’ A. Arthur Charous, Sears, Roebuck & Co.

Robert T. DeVany, National Industrial Council.
Robert Eggert, RCA Corp.
Willinm H. Finigan, the National Cash Register Co.
Martin Gainsbrugh, National Industrial Conference Boar.
B. ¥, Holcomb, United States Steel Corp.
I'nul F, Krueger, Office of Management & Budget,
Carl H. Madden, Chamber of Commerce of the United States.
Albert G, Matamoros, Armstrong Cork Co.
A. J. Nesti, National Electrienl Manufacturers Association.
Milo O. Peterson, Office of Management & Budget.
Arthur Schmuhl, Associated General Contractors of America.

Function:

To advise the Office of \Innngement and Budget and the Technical Committee
on Industrinl Classification on mntters reiating t2 the review of the Standard
Industrial Classifieation. i

Dates o} meetings: June 9, 1970.
51-539—T0——8
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Name of committee or subcommittee: Committce on Mcat Pacliing.

Names and affiliations of members ;

A. C. Bruner, East Tennessee Packing Co.

Howard Dexter, the Rath Pueking Co.

Earl R. Frank, the B. Kalin's S8ons Co.

E. A. Holloway, Cudaly Co.

Robert B, ITunter, Tobin Packing Co., Inc.

J. Russell Ives, American Meat Institute.

J. W. Kelly, Armour & Co.

J. B. Kilgore, Wilson & Co., Inc.

L. J. Kurkowski, John Morrell & Co.

L. Blaine Liljenquist, Western States Meat Packers Association.
TIarold T\ Lingard, Office of Management and Budget.

John Mohay, the National Independent Meat Packers Associntion
Leonard L Pedersen, Oscar Mayer & Co., Inc.

Robert F, Potach, George A. Hormel & Co "
James W, Seit’ort, the Wm. Scehluderberg-T, J. Kurdle Co.

Jaek B Sallivan, Stark Wetzel & Co., Inc.

W. G. Torrace, Hygrade Food Products Corp.

Function:

To ndvise the Office of Manngement nnd Budget on reporting, statistical, and
recordkeeping problems arising from the requirements which Federal agencies
propose for issnance to the meatpacking industry, and to assist the Office in
developing needed statistical prograns relating to the industry.

\
Dates of mectings: Nonc in fiscal ycar 1970.

Name of eommittee or subeommittee: Committee on Natural Gas Pipclines.
Names and afiliations of members:

1. I1. Husenberg, Natural Gas Pipeline Co. of Amerien (chairman),
W. Page Anderson, Panhandle Bastern Pipe Line Co.
Daniel L. Bell, Jr., Columhin Gas System Service Corp.
- 1. D, Bufkin, Texas Eastern Transmission Corp.

Robert L. Cramer, Florida Gas Transmission Co.

.o J. D, McCarty, United Gas Pipe Line Co.

: Harry A. Offutt, Consolidated Gas Supply Corp. ‘

C. W. Radda. Northern Naturnl Gas Co.
Walter T. Rogers. Independent Natural Gas Assoelation of Amerien.
Harry B. Sheftel. Office of Management and Budget.
Rolert H. Stewnrt, Jr.. Gulf 0l Corp.
Lloyd M. Varenkamp. El Paso Natural Gas Co.

Function:

To advise the Office of Management and Budget on report forms nnd related )
recordkoeping requirements issued by Federal agencles to compnnies in the ' .
aotural gas pipeline field in order to improve sueh forms and to make recom-
mondntionq to simplify reporting requirements and reduce the hurden of
reporting.

Dates of mecetings

December 4. 1969.

December 18, 1909,

January 6. 1970.

Fehruary 2, 1970. '
Feliranry 14, 1970.

Name of ecommittee or subeommittee: _ . |
Committee on Petroleum and Natural Gas.
Names and affiliations of members

Robert H. Steweart, Jr.. Gnlf 0il Corp. (chairman).
A 7. Bradford. Texnco. Ine.
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¢, I. Carlton, Standard 0il Co. of Californin.

James 8. Cross, Sun 0il Co.

I3, Wilson Fry, Atlantie Richfield.

15. 1. Hanenberg, Natnral Gas Pipeline Co. of America.
Ldward R. lleydiner, Marathon 0Oil Co.

John E, Hodges, Amerienn Petroleum Institute,

G. BB. MeGillibray. Mobil Qil Corp.

Harold T, Lingard. Ofllee of Management and Budget.
Melvin L. Mesnard. Independent Petrolenm Assoclation of America.
Carl L5, Riehard, Humble Oil and Refining Co.

Frank Yonng, Continental Qil Co.

Funetion:

To advise the Office of Management and Budget on report forms relating to
the petrolenm and natural gas produeing and processing industries; to reduce
the hrden imposed npon these industries as n result of Federal reporting and
recordkeeping requirements; and to advize the Office of Management and Budget
in conneetion with opportnnities to improve Federal statistical mograms to
serve the needs of both government and industry.

Dates of mectings: None In fiscal year 1970,

*

Name of committee or subcommitice; Committee on Publie Utilities—Coordinat-
ing Committee.

Names and affiliations of wmembers:
Robert 8, Quig, Bbasco Services Ine. (Chairman),
Miles J. Doan, The Cineinnati Gas & Electrie Co.
G, I MeDanjel, Ameriean Eleetrie Power Service Corp.
1arry 13, Sheffel, Office of Management and Budget,
John Thornhorrow, Edison Electrie Institute.

Funetion:

To advise the Office of Management and Budget and to coordinate, as may be
destrable, the work of the Committees on Financial Reports nnd Operating
Reports to better serve the purposes of the Advisory Council on Federal Reports
and the needs of the Oftice and the gns and electric utilities industries: also to

assist in the seleetion of specinl advisory panels qualified to advise the Office -
on any reporting forms and plans concerning whic¢h the two committees wonld -

not he adeguately qualitied to ndvise the Office.

Dates of mieetings:
November 149, 1969,
Deceinber 5, 19069,

Name of committce or snlbeommitice: Committee on Publie Utilities—Financlal
Reports.

Names and affiliations of members:

Robert S. Quig, Ebasco Services Inc. (Chnirmnn)

C. M. Allen, Panhandle Eastern Pipeline Co.

A J. Brodtman, New Orleans Public Service Co.
Miles J. Doan, The Cincinnatl Gas & Electrie Co.
Robert R. Fortune, Pennsylvania Power & Light Co.
Arthur E. Gartner, Consolidated Natural Gas Co.
John Geiger, Pacific Power & Light Co.

John 8. Graves, Columbia Gas System, Inc.

Robert A. Jeremiah, Long Island Lighting Co.

J. C. Johnson. Southern Servieces, Inc.

Albert J. Kleinmer, Rochester Gas & Electric Co.
Frank H. Roberts, Northern Natural Gas Co.
William E. Sauer, Peoples Gas Light & Coke Co.
Harry B. Sheftel. Office of Management and Budget.
Alfred E. Softy, Edison Eiectric Institute.

William T, Sperry, Publle Service Gas & Electrie Co.
Douglas M. Tonge, American Electric Power Service Corp.
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Function: : v

To advise the Office of Management and Budget on financial reporting forms
und related requirements issned by Federal agencies to companies in gas and
electric utilities field in order to improve such reporting forms and plans and
where possible to simplify them and reduce the burden of reporting.

Datcs of mectinge:

November 19, 1969,
December 5, 1969.

Naénca of commlittec or subcommittce: Committee on Publie Utilities—Operating
eports.

Namcs and afiiliations of members:

Robert 8, Quig, Ebasco Services Inc. (Chairman).

Fred W. Braga, The Detroit Edison Co.

Theodore I, Gradin, American Gas Association,

G. H. McDaniel, American Electric Power Service Corp.
James I, Poole, Jr., Natural Gas Pipeline Co. of America.
Francis Quinn. Transcontinental Gas Pipe Line Corp.
Donald E. Rose, New IYugland Power Service Co.

Harry B. Sheftel, Office of Management and Budget.
John Thornborrow, Edison Electric Institute.

B. A, Willson, Northern States Power Co.

R. C. Wilson, Washington Gas Light Co.

Function:

To advise the Office 6f Manngement and Budget on utilities operating reporting
forms and related requirements issued by Federal agencies to companies in gns
and electric utilities fleld in order to improve such reporting forms and plans
and where possible to simplify them and reduce the burden of reporting.

Dates of mectings:

November 19, 1069.
December 5, 1969.

Name of comiittee or subcommittee: Committee on Railroads.
Names and afiliation of members:
Burton N. Behling, Association of American Railroads (chairman).
I.. W. Adkins, Louisville & Nashville Railroad.
P, L. Conway, Jr., Associntion of American Railroads.
W. R, Divine, Southern Railway System, '
W. N. Ernzen, Chicago. Burlington & Quincy Railroad.
J. T, Ford, Jr., Chesapeake & Ohio/Baltimore & Ohio Railroads.
C. E. Fuller, Genesee & Wyoming Railroad Co.
Charleg 8. Hill, Penn Central Co.
H. A. Nelson, Southern Pacifie Co.
Harry B. Sheftel, Office of Management and Budget.

Function:

To advise the Office of Management and Budget with respect to Federal re-
porting and recordkeeping requirements applicable to railroads and subject to
review by the Office under the Federal Reports Act, and to such related problems
of coordination and planning of statistical and reporting programs covering
railroads as the Office may refer to the committee.

Dates of mectings: None in fiscal year 1970,

Name of committce or subcommitice; Committee on Retail Trade
YXamcs and afiliations of members _

Fugene A, Keeney, American Retail Federation. (chairman).
A. Arthur Charous, Sears, Roebuck and Co.

S. Kent Christensen, National A =sociation of Food Chains,

Don J. Deholt, Menswear Retailers of America.

45

PRPENREY

ST 8 e et KoL




113

Nathan B. Epstein. Lerner Stores Corp.
Willinm Girdner, Melville Shoe Corp.
Elias 8, Gottlieb, R. I1. Macy & Co., Inc.
Robert C. ITeller, ¥, W. Woolworth Co.
‘'homas I1. Jenkins, Natjonal Retail ITardware Associntion.”
I'aul F. Krueger. Office of Management and Budget.
Alfred E. Kuerst, L. 8. Ayres & Co.
Herbert 8. Landsman. Federated Department Stores, Inc.
Eleanor G. May, Woodward and Lothrop.
< Jpsing Phillip, Natfonn) Retail Merchants Assoelation.

Funetion

To advise the Office of Management and Budget with respeet to Federal report-
ing and recordkeeping requirements applicable to the retail trades and subject
to review by the Office under the Federal Report Act, and to such related prob-

lems of coordination and planning of statisticnl and reportng programs covering
the trades as the Oflice may refer to the comiitteo,

Datea of meetings: None in fiseal year 1970,

Name of committee or subeommittee: Committee on Sclentific and Research
Activities B ”

Names and afiiliations of members

John W, Reynard, E. L. du Pont de Nemours & Co., Inc. (chairman).
C. A, Church, General Flectrie Co, )
C. C. Coyne, Gulf Resenrch & Development Corp.
R. C. Cunningham, Westinghouse Electric Corp.
Virginia A, Dwyer, Western Electric Co. : s
N. O. Heyer, International Business Machines Corp. ' .
B. F. Ilolcomb. United States Steel Corp.
Wayne E. Kulin. Omark Industries. Inc.
Margaret E, Martin, Office of Manngement and Budget.
George I3 Norman, Jr., Burlington Industries, Ine.
David Novick. The Rand Corp.
John IL Pond, Martin Marietta Corp.
IInrry B. Sheftel, Office of Management and Budget.
RRobert M. Smith, General Motors Corp.
_Rohert H. Sominer, National Assn. of Accountants.
G. N. Virgil, North Amerienn Rockwell Corp.
N. R. Wenrich, Mcrck & Company, Ine.

Function !

. © To advise the Office of Manngement and Budget on the improvement and

L . simplification of Federal Government reporting forms and related procedures
concerned with scientific and technieal personnel and research and development T

expenditures in industry, and to advise the Office as to statistical programing in

these fields, with particular reference to industry needs for statistical information.

. Dates of mectings: None in fiscal year 1970,

Name of eommittce or subcommitice: Cominittee on Wholesale Trades.

Names and affiliations of members: '
James E. Allen, The Henry B. Gilpin Co. (Chajrman).
Gilbert Campbel), Albemarle Motor Co. : "
I’aul I.. Colirtney, Natlonal Assn. of Wholesalers. : .
wW. D. Jenkins. Radio Supply Co., 3
Frank J. Mulvey, National Auto S8ervice Co., Inc.

-Hugh N. Phillips, Frank Parsons I'aper Co. .

Harold O. Sinith, Jr., U.S. Wholesale Grocers Association. i

Function:

To advive the Office of Management and Budget on reporting, recordkeeping
and statistical problems arising from the activities and recommendations of
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I'ederal agencies relating to wholesale industries, to reduce the burden of paper-
work imposed upon the wholesale industries by these requirements, and to
make recomniendations for the Improvement of Federal statistics needed by
Government nnd jndustry.

Dates of meetings: None in fiscal year 1970.

Name of committee or subcommitice: President's Advisory Council on Manage-

ment Improvement, R

XNamcs and Afiliations of members: : :

Genernl Bernard A. Schriever, U.S .Air Force (retired), Schriever & McKee
Assoriates, Ince,

Dwayue O. Andreas, First Interoceanie Corpn

Wayne M. IIoffman, the Flying Tiger Line. Inc.

Gail M. Melick, Continental Illinois National Bank.

Allen W. Merrell, Ford Motor Co.

Rufus B. Miles, Jr., Population Reference Burean.

John W. Rollins, Sr., Rollins International. Inc.

Thomas A. Standt, General Motors Cor).

Wayne E. Thompson, Dayton-Iudson Corp,

Charles J. Wyly, Jr, University Computing Co.

Function: )

To advise the Office of Mamagement and Budget on ways in which to improve
management and cfileiency in Government and to provide for an jnterchange
of idens with private industry on applying effeetive management techniques to
Government operations,

Dates of mectings:
Mareh 13-14, 1970,
May 8-9, 1970,

——n

~

[From Science magnzine, July 3, 1070, pp. 36-391]
BunGET BUREAU: Do Anvisory DPaNFLS Have ax Ixoustey Bias?
(By Vie Reinemer)

Editor's ante; Vie Reinemer, anthor of this article on certain
little-known but apparently influential advixory commitices to thie
Federnl Burean of the Budget, serves as exeentive seceretary on the
stuff of Senator Lee Metealf (D-Mnt.). Both he and Metealf believe

. the shadowy comimittees have neglected the publie good to benefit
business and industry. Metealf has even snggested that the com-
mittees might best he abolished. A contrary view of the eonmittees’
value ix presented on page 39 in a brief rebnzital by Robert P, Mayo,
Director of the Burcan of the Bodget. which has recently been veor-
ganized as the Office of Management and Budget. Reinener, n Sen-
ate staffer since. 1945, has served as associate editor of the Charlotte
(N.C.) News and has had articles published in several national
magazines, Reinemer and Metealf conuthored Overcharge, a criti-
cal examination of utility regulation (reviewed in the 10 Februnry
1T issue of Seience).

Larly in World War II, many small husinessmen appealed to the elinirman
of the Specinl Senate Committee to Study Problems of Ameriean Small Business,
The Government, they complained. wax sending them too many guestionnaires,
The chairman introduced a bill, which beeame the Federal Repoarts Act of 1442,
specifying that information needed by Federal ageneies would he obtained with
a mininnnn burden upon bhasiness, expeeinlly small business. The law also em-

nowered the Director of the Bureau of the Budget to coordinate the collection of .

information from ten or more business firms or persons,

The Budget Director asked some of his big-business friends to help him ad-
‘-minister the new law, They formed the Advisory Conncil on Federal Reports.
They asked some of their industry friends to help them help the Budget director.

Soon they had formed 16 Budget Burenu advisory committees, dealing with

o
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banking, broadeasting, chemieals, equal employment, fats and olls, moat pack-
ing, natural gas, oil, railronds, trade, and ntilities. The cost of the conneil amd
its 16 committees Is borne entlrely by industry, The couneil terims frself the
“offeial business consultant to the Federal Bureaw of the Budgot” yot notes that
it is “appointed by and is responsible only to the business unnmuuil\

The advisory committees did not represent small businesses, for whom the law
was enacted. The law was not violuted, however, since the law snid nothing
about: setting up advisory commitiees,

The. Inw did say that information was to be collected in o way that wonld
maximize Its usefulness to the publie. But the public was excluded from the
commitiees, Indeed. the public was unawire of the committees existenee, No sep
arate advisory committees were established For envivonmental, consumer, smali
business, labor, or other groups,

The nd\lsorv committee system, I effect now for 27 vears, gives lrege indus
tries anq their trade associations exceptional advantages, The provess of dis
cosing or withholding information goes to the heart of Government declsion-
making and law enforecement, Memliers of the committees live o vantage point
deep within an extraordinarily powerful agency. They can anticipate and ilfect
government policy. They can bhetter protect their own interests and wdversely
affeet the interests of others, And they do—especially witlt regard to pollution.

FFew people thought or eared much about pollution during the 1950s, 1n 14960,
President LKisenhower vetoed a federal water pollution control bill, ferming
pollution a “nnignely local blight.,” Attitudes hegan to change during the early
10060 s,

In June 19G4, 17 1Pederal ofliclals, most of them from the Pablic Pealth Serviee
(l'llh) or the Bud;: ‘t Burean, met with a 27-man panel frone the Bodget o
ren’s advlsory committees to discuss a proposed Tederial inventory of waters
contaminating industrial waste disposal, The PIIS was required by law to eolleet
information, develop comprehensive programs for water pollntion nlml(-uu-nl, il
to Initiute regulatory action. Plahning and regulation would be difticult if the
oflicinls did not know who polluted what, and where. Information on nmmulieipal
waste dispo=nl had been available for years, bhut, accordiug to ’HS oflicials,
informatlon on industrial waste disposal was inadeqguate.

All 27 members representing the Budget Burenu's advisory comnittees at the
mm-tnn: enme from industry—U.8, Steel, Consolidation Conl, American Paper &
I'ulp, American Eleetrie Power, the American P’etroleum Institute, the National
Association of Manufacturers (NAM), and others. They objected to the inventory,

The informatlon that the Govermuent propoxed to colleet, they said, would he
fncomplete and outdated, misused by politicling and the press, They explained
that the NAM was already colleeting dnta on this matter It that some com-
panies had not even responded to the NAM request. Those companies wonld he
even more reluctant to respond to another survey—which would be hurden-oms
and mizht reveal trade seerets. The eleetric utility spokesman wondered why
his industry (whieh cuses thermal pollution) was even inclnded in the pros
posed inventory,

After 7 hours, the meeting mljuurm-d and the Budget Rurenu pigeonholed the
proposed inventory,

BLOCKED AGAIN

The following year, the question of the inventory was raised again, and again it
wits blocked by industry, At a conference on poltution of Lake Erie and its tribu-
taries, eight major industries said they would provide data on diseharged waste
witter to Federal and State agencier, Aeting on this indication of cooperation,
Chairman Robert 14, Jones (I-Ala.) of the House Subcommittee on Natural Re-
sonrees and Power urged the Budget director and the new Secretary of Health,
Edneation, and Welfare (HEW) lo approve the nationwide inventory, They
replied that perhaps a pilot study should be made nround Lake Erie: a st ud\ was
matde but produceed little informatlon.

The next year (1966) federal responsibility for water pollution abatement was
shifted from PIIS, in HEW, to the new Foderal Water Polhition Control Admin-
istration (FWDPCA) in the Department of the Interior, The Clean Water Restora-
tion Aet approved in” 1966 called for comprehensive studies by the Interior
Depiirtment of the cost of controlling industrial pollution and of ]msslblo economic
incentives to induce industry to abate pollution, In 1967 the ITonse subcomnittee
agnin pressed the Budget Burcau to npprn\e the inventory. Int the Bureau
recommended delay.
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“We believe,” wrote the Burenu, “that once data is [sic] available from the cost
and incentives studies, we will have a much better idea about what tynes of data
are availabie from industry and how best to structure any potential questionnaire
for the industrinl inventory.” The Bureau did not want to collect information
wmtil it had Information! ~ :

In contrast, the Interlor Depatrment held that the egg must come hefore the

chicken—Dbetore it conld connt the cost of industrinl pollution it would have to
have an inventory. :
" In the summnier of 1908, the Budget Bureau advisory panel angain considered
the proposed inventory. The 26 advisory participants represented most of the
companies and trade pssocintions thint ad been at the 1064 meeting and included
several of the same individuals. None of the 13 federal participants had attended
the 1964 meeting. At the meeting, FWIPCA officials reported that the need for
adequate and aceurate data on industrial water pollution was becoming more
and more aeute at both the State and the Federal levels, The advisory committee
members reiterated the argument that they had previonsiy made to other federal
oflicials. After 4 hours of discussion, the meeting adjourned and the Budget
Burean again returned the jnventory to the pigeonhole.

And that {8 where it remains today. The new FWDPCA commissioner, David D.
Dominick, blames the Budget Burenu for halting the inventory. IBBut he is not
pushing it. having retreated to industry’'s position that the information shounld
be collected nt the State level, where it is unlikely ever to he eollected. And so the
i*edernl Governnent marehes back down the hill, which is still securely held by
industry and its ndvisory committees.

Alr pollution control has also been slowed by n Budget Burean advisory com-
mittee. In Mareh 1968 the National Ailr Pollution Control Administration
(NADPCA) snbmitted a proposed Air Contaminant Emissions Survey to the
Budget Bureau. The advisory eommittee ohjected to disclosure of data relnting
to specific plants and set up a negotintion team. inclnding representatives from
the NAM. U.S, Chamber of Commeree, Amerienn Paper Institute, Amerienn Petro-
lenm Institute, National Coal Association, and Manufacturing Chemists Associn-

tion. At the industries’ urging, NAI'CA submitted wenker, general drafts. Last -

vesr tne survey was finally innocuous enough to obtain industry approval, and the
Budzet Bureau cleared the form.

Neverthieless, NAPCA asked further restrictions on the use of the informna-
tion it would collect, according to the Tusk Force Report on Air IPollution
issnd late this spring by the Center for Study of Responsive Law (Nader's
Raiders). The Chattanoogn Manufacturers Association urged its members-to
withhold information sought through the emissions survey. NAPCA Commlis-
sioner John T. Middleton thereupon promised the Chattnnoogan manufacturers
that the data they disclosed wonld never be made public, even in administra-
tive or judicial nroceedings. Governinent, said the Task Foree Report. was indeed
a junior partner to industry,

: OTHFR INFORMATION WITHHELD

Pollution is but one of the areas in which Budget Bureau advisory committees
foil collection of information on which enforcement and legislation are based.
In 1983 the Federnl Trade Commission submitted to the Budget Burean a ques-
tionnaire desizned to obtain information on ownership and interlocks of the
nation’s 1000 lending corporations. The advisory committees strongly objected,
then earried their inside information to Capitol ITill, where they obtalned prohi-
bition of expenditures on the survey. Electric and gas utilities used the advisory
committees to wenken Federnl Power Commission (FPC) attempts to obtain
more information on utilities' expenditures for professional services, including
pnyment made to Inw firms, advertising, puhlic relations, and lobbhying.

The budget of the ndvisory committees’ parent orgnnization, the Advisory
Couneil on Federnl Reports, is approximately $60,000 a yenr. This cost is borne
by the American Society of Association Executives, the National Assaciation of
Manufacturers, the U.S. Ohamber of Commerce, the American Retnil Federation,
the Financinl Executives Institute, and a few indilvidual compnnies. Expenses
includes n Washington office (1001) Connecticut Avenue, N.W.) and occasionat
picnies and dinners honoring the Budget Bureau officials who work with the
advisers.

Many ndvisory commfittee members have served with the same Budget Burenu
eareer officinls for years. The Budget Bureau staffers are usunlly at grade 14

10

M eme w

pRw R

1t D Dk ot

PR E S

Sanp.




Q

RIC

»
117

or 15 (819,643 to $20,752 per year) ; some junior members mny be as low as
grade 9 ($0,881 to $12,842 per year). They could be awed by association with
prestigious industry oflicials who serve on the eomniittees—for insiance, Robert
S. Quig, vice president of Ebasco Services, Ine., a utlilty service organlzation.
Quig has chnired the three clectric and gas utility advisory commlttecs for years
and also serves on the pnrent Advisory Council on Federal Reports.

Camaraderie between industry and Government blooms into soft policy. One
RBudget Bureau officinl eased industry anxieties by remlnding them of the policy
on corporate disclosure that he had laid dowa 7 years earlier:

When you are in doubt, resolve the doubt to yonr own advantage. Even
when instruetions nre Lmplieit there are cases where the reporting require-
nient may not be consistent with the mauner in which some of yon maintain
your records. In that ease report the data you have——in most eases it will be
acceptable. ‘

Until recently, the advisory council and committees have enjoyed nnonymity.
A Jong-stunding advisory committee principle” has prolhibited puldieation of
sreecoumendations which have been made to the Burean of the Budget but on
vhicl aetion by the Bureau has not yet been taken” Outsiders have thus been
prevented from obtaining information until it was too late to act on it. Until
a few months ago, the Budget Burenu's limited eirculation “yellow sheet”—a
daily list of reporting forms and plans received for approval—was marked “Not
for I'nblieation.” Congressional inquiry as to the reason for confldentiaility
prompted removal of the restriction.

Representatives of nonindustry organizations, who only recently have attended
advisory coinmittee meetings as observers, inve not felt welcome, Last year, when
an advisory comwmittee began consideration of FPC forms relating to plant pol-
lution control at steam-electrie genernting pluants, entry was sought by the
National Wildlife Federation. It represents the interests of state and loceal
affiliates throughout the country and is deeply interested in watcer quality
standards. Louis 8. Clapper, conservation direetor of the National Wildlife
Federation, described the experience of his organization's representative in
these words from his 3 December 1969 letter to Budget Director Rohert P, Mayo:

On Nov. 15, 1969, 2 member of our «taff, Gerald W, Winegrad, an attorney,
was told by Mr. Harry B. Sheftel of your office that he wonld have. to ¢lear
attendance at this Public Utilities Committee meeting with 2 Mr. Dana
Barbour, Acting Director for Clearance Operations of the Bureau of the
Budget. Mr. Winegrad on ealling Mr, Barbour was advised that “we just can’t
have any more people,” that there was no more seating room. Mr. Winegrad
advised him that he would stand during the meeting bhut was still told he
could not attend. Mr, Barbour advised Mr. Winegrad that he would send
him a copy of FPC Form 67 in lieu of his attending the meefgng. At the
meeting which Mr. Winegrad did attend, there were no less thal®14 empty
chairs in the room at all times.

Mr, Sheftel made a point of stressing to Mr. Winegrad on the phone
that “no policy was being considered” and asked: “What is your interest?”
and “How did you Lseow of the mecting ¥

However, the Budget BBurenu's assistant director for statistieal policey, Julius
Shiskin, says that under recently adopted policies there will be plenty of seuts for
all interested parties at advisory committee meetings and that “any American
including Rap Brown” will be welconme. (Shiskin later said use of this quote by
singling out one controversial individual, inaccurately reflected his attitude.)

Revision of the Budget Bureau advisory committee system was suggested lnst
year by Senator Lee Metealf (D.-Mont.). IHs bill (8. 3067) would reguire
consumer, labor, and small business representation on the committees and
“timely, conspicuous public notice” ef their meétings. In March Senator Metealf
told the House Government Operations Specinl Studies Subeommittee that the
publie interest might best be =erved by abolition of the committees.

The Budget Bureau opposes the Metealf bill, Discomfitted by the attention
given its advisory committees, the Budget Bureau now emphasizes “the need for
agency consultations with user and other interested groups™ prior to submittal
of agency requests to the Bureau. The disadvantage to the public in that approach
is the same as the one it has with the Budget Bureau commiftees—"user and
other interested groups” do not have the entree with ngencies that industries
have. Edison Eleetrie Institute (KEI@), trade ‘association of the investor-owned
electric utilities, quietly planned a meeting in March of this year with the FPC
staff. The EEI wanted to discuss, privately, the plant pollution control data
reports, which had interested the National Wildlife Fedesation last winter. Only
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after mngressionnl and press comment on the closed nature of the planned
meeting with industry did the ¥I'C invite the outsiders who hn(l sitt in on last
winter's discussion.

The Budget Bureau has specifleally refused to Include on its advisory com-
mittees representntives of the Consnmer Federation of America. Instead. the
Bureau has invited Virginia Knaner. specinl assistant to the President for
consumer affairs, to =end staff members to some advisory ecinmittee meetings.
Mrs. Knauer's small staff has neither the expertisi: npr the zeal to offset the
representatives of large industries and their trade assaciations.

on 9 April. President Nixon annovneed still anotler committee through which
businessmen ean “eommunieate regularly with tl'e President, the Couneil on
Environmental Quality. and other Government officinls and private organizations
which are working to fmprove the quality of e environment.” The new com-
mittee, the Nationn) Industrial I'ollution Control Couneil. is composed of hoard
chairmen or presidents of major ofl. automobile. electric utility. mining, timber,
coul. airline. and manufacturing companies plus presidents of the U.S. Chamber
of Commerce. the National Associntion of Manufacturers, and the National In-
dustrial (*nnforonco Board, (The Administration recently eontracted with the
National Industrial Conference Board to make a selective study—electrie utili-
ties are not to he incdluded—of industrinl pollution costs.)

The President’s choice for ehairman of the couneil is Bert Cross. hoard chair-
man of Minnesota Mining and Manufacturing. ITis eompany still has not eom-
plied with a 1960 State order in Wisconsin to stop discharging qulfurmw waste
into municipa)l sewers.

The P'residential eounell eaded by Cross h composed exelusively of polluters.
Tnformed ecologists. old-fashioned conservatlonists, voeal students. or siient ma-
jorities are not represented. nor do they have separate advisory councils. They
are excluded. at the Presidential and the Budget Bureau levels. They can get
their information from industries’ anti-pollution advertisements. Meanwhile. in-
side the White House and the ved brick Exeeutive Office Buliding of the Buroam
of the Budget. the rabbits guard the wiltinglettuce.

—Vic REINEMER.
Tue Buneer DmEcToR REsroNns

We appreciate the generous offer to reply to your article on the Bureau of the
Budget. but there is so much half-truth enrefully interwoven through the article
that you leave us with almost no rebuttal except to say the artiele is unfair and
misleading, Furthermmore, it is in large part ancient and not very accurate
history.

First. hiere is the situation as it exists today. Meetings \\lth committees and

panel of the Advisory Couneil on Federal I{eports are open to all interested
parties, without exception. Anyone who wishes to reeeive advanee notiee of these
meetings may simply request that his name be placed on our mailing list. Write
to Offiee of Statistical Toliey, Burean of the Budget. Federal Office Building
No. 7. Washington, D.C. 20503.

The Important point your article misses, T feel. is that it Is only in the last
vear or two that the Burenu has heen reeeiving for review an inereasing number
of forms and reporting requirements involving eomplex and eontroversial soeio-
economnie issues. such as consumer protection. pollution. eivil rights. eqnal em-
ployment opportunlty. and so forth. We were responsive to the need for broaden-
ing eonsultation with groups wishing to present their views.

The Advisory Couneil on Federal Reports providex a channel through which
various segments of the business community advise und eonsult with the Budget
Bureau on reporting problems attendant to requests of government agencies
for information from business.

You make the point that small husiness has not heen represented. The Na-
tional Small Business Associntion has been a member of the Couneil for the
1ast 10 or 15 yvears. Furthermnore, the U.S. Chamber of Commeree has been a
full-fledged member since the inception of the Advisory Couneil, and the mnajority
of the Chamber's membership is eomprised of small husiness.

The ‘Bureaun. now reorganized as the Office of Management and Budget. is
composed of dedieated public servants with a long tradition of dealing fairly
with all who are claimants on the national resourees. As for the annual ban-
quets. Budget Directors and some of their aides have attended them. as did
President Truman and President Johnson. ‘To suggest an offieinl of the Bureau
conld he corrupted by a meal is surely beneath the dignity of so fine n publiea-
tion as Science.—Robert P, Mayo, Director, Bureau of the Budget.
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Areexmx 6.—Corrs o ExcineErs’ New Poiicy or Funn Kxronrce-
aexT oF 1899 Rervse Acr (33 U.S, Cong; 107), axp Reraren Con-
RESPFONDENCE

lkxcc-rpt from the Congressionnl RRecord of July 29, 1970]

Jury 28, 1970,
It. Gén, I T, CLARKE,
Chic of Engineérs, Do ]nnhmnt of the Armpy,
Washington, D.C.

DEAR GENERAL CLARKE: Yonr letter of Jurie 24, 1970, enclosed at onr reqnest
data in tabular form on existing permits issuced by the Corps of Engincers for
industrinl waste discharges into navigable waterways since enactment of the

1899 Refuse Act (Table .\), and for dredged materials sinee January 1, 19635
("Cable B) 2

Table A shows that thor(- are mo existing Corps p(-rmits for indnstrial wastes
in 92 States (Arlzonn, Colorado, Comnectleut. Towa, Kansas, Maine, Maryland,
Michigan, Montana, Nebraska, Nevada, New IHampshire, New .\qulco, North
Duakota, Ohio, Oklnhoma, Rhode Island, South Dukota, Utah, Virginia, West
YVirginin, nnd Wyoming). In Massachusetts, the only existing Corps permit was
suspended on Febnry 13, 1970, beenuse of ungpecified complalnts hy State
officlals, Except for New Jorsey. California, and Louisiana, there are less than
25 existing Corps permits for industrinl waste discharges in cach of the re-
majuing States and Puerto Rico. The dischargers voverced include some of the
Nation's producers of pulp and paper, synthetic fibers, chemicals, petrolenm prod-
uets, steél and aluminam,

This menger number of existing Corps permi: issued for the discharge of
industrinl wastes is dlsgraceful, when one contemjn.-tes the numerous industries
in each State that undoubtesdly discharge pollutants into our waterways, The
time has long pussed for these industries to stop tlouting the 1899 Inw and to

‘cither comply with it and the vegulations issned thereunder, or to cease dis-

charging thelr wastes into our waterways,

As we have sald time and thue again, the 189 law affords an opportunity
to determine whether these dlsehargers are. in fact. In compliance with appll-
cable water pollution control laws, Section 21(Dh) of the Federal Water Pollu-

_ tion Comtrol Aet, i amended by Iublic Law 91-224 of April 3, 1970, and the

recently revised Corps regulatlons (Cong, Rec, (daily issue) pp. ULMTII-H736,
June 17, 1970), require that an applicant for a Corps permit prov 2 the Corps
with a1 State certification. The Stite must certify “that there is rewsonable us-

- surance” that the applicant's actlvity “will be conducted in a manner which wlll

not violate applieable water quality standards.” No Corps permit “shall be

ranted” until such certification Is obtained or walved. I'resumably, a State
\\xll not issue a certification without careful revlew of the applleant’s actlvity.
But, imless the Corps requires’ dlsehargers to comply with the 1899 law, section
21 (h) will not hecpme operative.

We therefore nrge the Corps to hegin now to notify all present and future
dischargers of refuse materinls into this Nation's waterways about the require-
ments of the 189 law and section 21(h) of the FWPC Aet. This notification
should be done as expeditiously as possible, through the news media, corre:
spondence with various Industrinl and trade associatlons, the Chambers of
Commerce, the Natioial Association of Manufacturers, and other approprinte
means of dissemInating this information.

Please advise us when you initiate such notiﬁcntlon

Recently, the following notice was brought to the Subcommilttee's attention:

Corps of Engineers, Department of the - Army, P.O. Box 1715, Baltimore,
Maryland 21202, Telephone 862-4640.

1{r'ables are available In subcommittee flles.
(119)
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Warning Notice—Federal Acts Prohibit The Discharge Or Overflew Of
Any Ofl, Bludge, Bilge 0Oil, Dirt., Dredgings, Ashes, Cinders. Mud, And Refuge
Of Any Kind Into Navigable Waters That Lie Within The Jurisdiction Of The
United States. '

Violation Of These Regulations May Result In A Penalty Of Not More Than
$10,000, Or Not More Than One Year Imprisonment Or Both. v

Applicalle United States Laws: The Oil Pollution Act of 1924, As Amended,
The Act of 20 June 1888, River & Harbor Act of 3 March 1885, :

The notice fails to advise the public that, under the 1899 law, one-half of the
fine imposed by the court under that law shall “be paid to the person or personx
giving information which shall lead to conviction.” (33 U.S. Code 411). As the
Committee on Government Operations said in its recent report (House Report
No. 91-917, March 18,1970, pp.17-18) :

“The informer payment provides a monetary incentive to citizens to furnish
information to the Corps concerning violations of the Refuse Act.”

Information supplied by citizens can aid the Corps, not only in the cuforce-
ment of the criminal provisions of the Act, It also in obtaining Injunetions re-
quiring a violator to cease future discharges or to apply for a Corhs permit in
the manner mentioned above, Further. such information can be useful to the
Corps in requiring the discharger to remove pollutants already diseharded, In-
forming the citizen about this little-used provi=ion of the law will undoubtedly
result in greater information being provided to the Corps or the U.S, attorneys
and some savings to the Govermnent of the cost of investigations of violations.

We therefore urge the Corps to revise the nbove notices by adding the follow-
fng:

“One-Half of the Fine Imposed For Violation of the 1809 Act is Paid To Any
Person or I'ersons Giving Information Leading To Conviction.”

Since these notices must be revised anyway because the Oil Pollution Aet of
1024 was repealed by section 108 of l'ublic Law $1-224 on April 3. 1970, the
addition of this language to the notices should not be too costly to the Corps.

Please ndvige us when the Carps revises these nutlco%

Sincerely. o
HeExkrY 8. REUSS,
Chairman, Conservation and Natural Resources Subvonmittee,

For IaMEDIATE RELEASE JULY 30,1070

DEPARTMENT OF THE ARMY,
OFFICE OF THE CHIEF OF ENGINEERS,
. Washington, D.C.

CorPs oF ENGINEERS ANNOUNCFES NEW I’ERMIT REQUIREMENTS

The Corps of Engineers today announced new permit requiremeats under
the Refuse Act (33 U.8.C. 407) concerning all discharges into navigable waters.
Permits will be required for all industrlal discharges into navignble waters and
their tributaries. New permits will be required where existing permits were
granted without adequate consideration of the ¢uality of the efluent. Permits
will also be required for current discharges into navigable waters wiere no
permits have been granted.

Applicants for new permits are now required to identify the character of the .
efluent and to furnish pertinent data such as chemicnl content, water tempera-
ture differentials, toxins, sewage. quantity of solids involved, and .the amount
and frequency of discharge.

The corps' revised requirements are in compliance with the Environmental
Policy Act of 1969, which requires agencies to consider environmental impact in
the anlnlstmtlon of public laws, and with the Water Quality Improvement Act
of 1970, which requires applicants for Federal permits to file a certification
from the appropriate State that the discharge **will not violate applicable water
quality standards.” Under tle revised procedures, the effects of discharges on
water quality will he considered in processing the permit.

While permits will be required for all future discharges into navigable waters
ahd their tributaries, the Corps of Engineers will initinlly concentrate on mmajor
sources of industrial pollution not covered by existing permits. The corps hopes
that through widespread knowledge of its new permit requirements including
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State certification, it will, along with other Federal, State, and local antipollu-
tion activities, encourage industries to accelerate their own antipollution efforts.

All actions under the Refuse Act having Water Quality implications are befng
closely coordinated with the Federal Water Quality Administration to insure
unity irthe Federai water antipollution program.

U.S. Ilousg OF REPRESENTATIVES,.
COXSERVATION AND NATURAL REBOURCES SUB( OMMITTER,
© CoMMITIEE ON GOVERNMENT OPERATIONS,
Washington, D.C., August 19, 1970.
Lt. Gen. F.-J. CLARKE,
Chief of Enginecrs,
Corps of Engincers,
. Washlington, D.C.
DEAR GENERAL CLARKE ; Enclosed for your information is a copy of my state-
‘ment (Cong. Rec., Aug. 14, 1970, pp. H83062-8366) concerning the Corps of En-

gineers new bolicy of full enforcement of the 1899 River and llarbor Act (30
Stat. 1151). :

1 commend the corDs edopting a policy of full enforcement of the law. I hope
that it will now foliow up on this announcement of July 30. 1970, and adopt my
recommendations set forth in my letter of July 28, 1070, to the corps. I also hope
that the corps will publicly support current &fforts in the Senate to provide funds
to implement niore fuily your new policy.

I am greatly encouraged Ly this new corps policy. But T want also to eaution
against any dilution of that policy through the adoption of a memorandum of
understanding with FWQA that would give it more than a technical, advisory
role in enforcement of the 15899 act. The FWQA shouid not be asked for recom-
mendations concerning enforeement of the corps’ act. Nor should the corps, or
the Department of Jistice. weaken enforcement of the act on the basis of the
relationship of $uch enforcement to any prograrm or proceeding of FWQA.

We would apprecinte receiving a copy of that memorandum for our review

" hefore it 18 adopted and a reply to our ietter of May 13, 1970. concerning this
subject before the corps agrees to such memorandum of understanding,
Sincerely. .
IIexry 8. REUss,
Chulrman, Congervation and Natural Regources Subcommittce.

[Exeerpt frow Congressional Record of August 14, 1870)

WATER POLLUTION AND TIIE REFUSE ACT OF 1890: TIIE CORI'S OF
ENGINEERS I8 DOING ITS DUTY, WIIY NOT THE DEPARTMENT OF
JUSTICE?

The SPEAKER. Under a previous order to the Ilouse. the gentleman from
Wisconsin (Mr. REvs®) is recognized for 60 minutes,

Mr. REUSS. Mr. Speaker, I reported to the Members of this House on June 17,
1970, “abont the significant step forward” taken by the Corps of Engineers in
recently revising its regulations pursuant to the recommendations of the ITouse
Committee on Government Operations—House Report No. $1-917, Mareh 17,
1970. 'Ihese regulations govern, among other works. apnlications for Corps per-
mits to conduet flling, dredging, and refuse disposal in navigble waterways. ’

Taday, T am again able to report to the Members of the Xouse another progres-
sive step taken by the Corps in announcing. a poliey of euforeeinent of the 1800
River and Hatbor Act (-’Zr Stat. 1151). Fqually, I must point out the total abdi-

. _ ention by the Department of Justice of its statutory duty “to vigorously enforce’™
that act. The Attorney Genera), whose sworn duty it is to enforce law :ind order.
is a seofllaw where water pollution is concerned.

A review of a tabulation of existing industrial waste permits iscued by the
Corpy sinee Mareh 3, 1899, which was prepared hy the Corps at the request of
the Suheommittee on Conservatinnn and Natural Resourees, of which T am chair-
man. showed : First, that there are many industrial polluters in this Nation who
are discharging refuse materials into our waterways withont a Corns permit
and in violation of the 1899 law: and second, that even where a permit exicts
fhere appenrs to be little. if any. treatment of the refuse before it is disecharged.
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I therefore wrote to the Corps on July 28, 1070, and I urged that it “begin
now to notify ail present and future discharges of refiuse materials into this
Nation's waterways about the requiremeats of the 184 River and Harbor Act.”
I informed the House about this on July 20—CoNcRESsIoONAL RECORD, page
HT7410. ,

I am very pleased to report that the Corps on July 30, 1970, has announced a
policy of full enforcement of the 1809 Inw as follows: .

“I’ermits will be required for all industrial discharges inte navigable waters
nnd their tributaries, New permits wili be required where existing permits were
grinted without ndequate consideration of the quality of the eflitnent. Permits
wiil nlso be required for current discharges into navigable waters where no
permits have been granted.”

I eommend the Corps for recognizing its responsibility for vigorous enforce-
ment of the Refuse Act. With the adoption of this new poliey by the Corpg, the
polluter wiil efther have to apply for and obtain a permit, or face prosecution
under the Refuse Act, or cease discharging its wastes, ’

No longer will the Nation's polluters be nble to gain substanthl profits throngh
the use of our publie waters ag their private sewers. The public's right to clesa
witters is now recognized by the Corps ns superior to the polluter's profits,

With this new policy, the discharger who applies for a Corps permlt must nlso
obtain n certification from the State in which the discharge originates, ns re-
guired under section 21(b) of the Federnl Water Pollution Control Act, as
amended by Publie Taw 91-224 enacted April 3, 1970. When n State grants a
certifiente, nfter notice and an opportunity for public hearings, it certifies that
the applieant’s nctivity will be conducted in a maaner which wiil not violate
applicable Federal, 8tate, or local water quality standards. Uader the ©orps re-
cent revised regulntions—Cirenlnr No. 1145-218, expires June 30, 1971—it will
not begin to proeess a permit applieation nntil the certificate is granted.

In addition to the eertificate, the Corps recently issued regulations requiring
that appliennts for dredging, filling. and disposal operations list first, the type
and nquantity of solids to be removed or deposited ; seeond, the propesed methad of
measarement : third, alternate methods of disposal: and fourth, the ceonomic
and environental hapnct of nlternate methods, Appliecants for perinits for ont-
fall sewers from industrial and other plants and similar work “which may affect
the eeology of 2 waterway are required to furnish data to ideatify the charncter
of the efflnent,” .

Tn the Inttor ease, the applieant must include “datn pertaining to chemienl
content, water tempernture differentials, icxins, sewnge, amount and frequeney
of discharge and the type and quantity of solids involved and provide iafermna-
tion on plank to abate pollution of s0lids,” The Corps regulations nlso encournge
the holding of publie henrings “whenever there appears to be sufficient public
interest.” ‘

Finally, the “decision as to whether a peemit will be issued will he bhased on
an evaluation of the hupitet of the propesed work on the pnblie interest,” in-
cluding such factors as navigation, fish and wildlife, water quality, economics,
conservation. esthetics, reereation, water supply, flood damage prevention, eeo-
systems nad, in general. the needs and welfare of the people,

One enn readily see that, when the Corps applies these new requirements to
applieants who are now diseharging wastes without o permit nad to existing
permittees, the dischargers may find it difficult te comply., They will have to
oither cense discharging wastes into our waterways or provide effective trent-
ment hefore the discharge oceurs, But that. after all, is the very ohjective of all
onr pollation control laws, Until this objeetive is achieved, we eannot expect
elean water.

Again T eommend the Corps for anneuncing this poli¢y. 1ts netion is con-
sistent with the recent decision by the 1.8, Court of Appeals for the Fifth Cirenit
in Zabel v, Tabb (C.A. 5, July 16. 1970, No. 27555) whieh héld—page 2:

“We hold that nothing In the statutory structure compels the Secretary [of
the Army] to close hig eyes to all that others see or think they see. The estnblish-
ment was entitled, if not required, to eonsider ecological factors and, heing
persunded by them. to deny that which might have been granted routinely five,
ten, or fifteen years ngo before man’s explosive increace made nll, inelnding
Congress, nware of civilization's potentinl destruction from brenthing its own
polluted nir and drinking its ewn infected water nnd the immeasurable loss
from n silent-springlike disturbance of nature's eeonomy.” '
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1 hope, however, that the Corps will do more than just issue a press notice of
its intentions. I hope the Corps will follow up on this announcement by conduct-
ing, nx I urged in my letter to the Corps of July 28, a vigorous cunpaign to
notify all polluters of the requirements of the 1899 law and scction 21(b) of the
Federal Water Pollution Contrpl Act.

I also lope that the Corps will support the eurrent effort by Senntor IXanT and
others to add %4 milllon to the public works appropriation bill for fiscal year

2 19T1—ILR. 18127—which passed the Iouse on June 24, 1970, for the Corps to

carry out this work onan accelernted “pace. I urge my colleagues in the House
to support this effort, .

The Corps' poliey of enforcing the Refuse Net is being applied somewhat
gradually, becalse of personnel shortnges. .

Mr. Rolert E. Jordan 111, Speelal Assistant to the Secretary of the Army for
Civil Funetions who supervises the Corps civil works program, testitied on
July 29 before the Senate Subcommittee on Energy, Natural Resourees and
Environment of the Commerce Committee, as follows : “

_Specitieally, we ar instructing all Distriet Engineers that permits will be
reqquired for fature discharges into navigable waters and that applications for
such permits must be accompanicd by an appropriate State certitication.

"lnitlnll)‘\\\'e will have to concentrate on applying the permit and eertification
requirement to discharges from new facilitles where the certification requirement
is immedintely effeetive and, with the assistunce of FIWQA, to discharges whieh
are known to h}.\‘gé a signiticant adverse affect on water quality. It will, of course,
be -impos<ible to individually netify all companies who now discharge into
mavigable waters of the requirement to apply for a permit. We will, however,
through the Federal Register and other public means, attempt to make industry
aud concerned persons aware of our reguliatory changes,”

Sintilarly, Chairman Russell E. Train of the Couneil on Environmental Quality
testitied on Augnst 11, 1970, hefore the Sennte-I'ublie Works Subcommittee on
Air nn Water Pollution. M. Train said that the Couneil was working with the
Interior and Justice Departments and the Corps in formulating a “new program®”
to be announced in alout a month concerning enforcement of the 1899 law, re-
gardingz permit applications for “new facilities.” .«

NMr.pspeaker, T urge that the Corps’ new policy of full enforceement of the 1809
law b made applicable, a8 soon as possible, to existing permittees, new facilities,
and th existing dischargers who have failed to ghtain o Corps perwit. The dam-

uetions under the Refuse Act having Water Quality immplieations nre heing
closey coordinated to insure unity in the Federal Water anti-pollution program.”
(Itafic supplied.)

This statement appears to reiterate the doetrine of limited enforcement of the
18499 law adopted by the Justice Department on July 10, 1970. That doctrine
favors the pollnter over the public's interest in preventing the pollution of our
witerwiays,

‘The Jusfice Tepiirtinent has snid that a polluter can continue to violate the
1899 law, If he is subject to some unspecificd proceeding of the Federal Water
Quality Administration. No one knows what this proceeding is. 1 doubt that even
the Justice Depurtment of FWQA have any understanding of what it mlght be.

But, most fimportantly. it is a doetrine that has no relevanee to the 1894 law
or section 21(h) of the Federal Water Pollution Control Act.

The Federnl Water PPollution Control Act specitically dlsclaims that it, in any
way, effeets the 1899 law. To discharge refuse materinl into a navigable water-
way withont a Corps permit, even if treated, Is o violation of the 1899 law, the
law says that U.S. attorneys must vigorously prosecute the violator.

I wrote to Attorney General Mitchell on July 8, 1970, urging him to abandon
-hat pollution-oriented doct rine, and I informed the Ilouse about this on July 15,
1970—CoNGRESSIONAL RECORD, pages II6T97-H6T98. Ilowever, I have not yet
received a response from the Depurtment. .

The Corps’ press release mirrors that doctrine when it states;

“All actions under the 1899 act with water quality ‘implieations are being
closely coordinated’ with FWQA 1o insure unity in the Federal YWatcr anti-
pollution program.” (Italie supplied.) .

Last May the Corps and Federal Water Quality Administration announced
they were preparing a memorandum of understanding on enforeement of the 1899
act which would, In effect, give the Federal Water Quality Administration, not
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the Corps, responsibility forenforcing that nct. Under the proposed memorandum,
the Corps wonld ask the Federni Water Quality Administration to make recom-
mendations on each proposed enforceement action to see how tiie Federnl Water
Onality Administration “proceeding” wouid be affected.

As T have stated time and time agnin, the responsibility to enforee the 1844
uet helongs solely to the Corps and the U,S, attorneys, not the Federnl Water
Quality Administration. The recommendations of the Federal Water Quality
Admiuistration do not alter that responsibility,

It is my hope that the Corps will not repeat the errors of the Justice Depurt-
ment, The Corps shonld resist the pressure to tle its hands throngh such co-
ordination, Its only course must be to enforee the 1899 law as announced
above, It must require, throngh all appropriate means, inclunding criniinal sane.
tions and civil actlons, that all waste dischargers obey the lnw and stop the
degradation of our waterways to the public’s detriment and the polliter's profit.

The Congress recently stated n new national poliey for protecting the environ-
ment. This policy, and the procednres to carry it ont, are carefully detailed in
thie National Epvironinental Policy sAct of 1969—Public Law 91-140, approved
January 1, 1970—and the Eanvirenmental Quality Improvement Act—I*ublic Law
91-224, title IT, approved April 3, 1970.

Section 10"(0) directs all Federal agencies including the Justice Department,
to inclnde, in all “major Federal actions significantly pffecting the quality of the
human environment,” a detailed statetent on—

First. the environmental impnet of the proposed action:

Second, any adverse environmhental effects which eannot be avoided should the
proposal be implemented ;

Third, alternatives to the proposed action:

Fourth, the relationship hetween iocal short-term nses of man’s envirpnment-

and the maintenance and enhancement of long-term prodnetivity : und

Fifth, any irreversible and irretrievable commitments of resonrees which
wonld be involved in the proposed action ghould it be implemented,

Seetion 5(n) of the interim gnidelines issned by the Conncil on Envirommentnl
Qnality dated Aprll 30, 1970 (35 F.R. 7390 7391) defines the term ‘“actions.” for
‘tiie purpose of determining whether a “detailed statement’ is required to ine hulo
“poliey-and-procedure-making” nctivities of an agency.,

In its “Guidelines for Litigntion Under the Refuse Act (33 U.S. Code 407 )"
of July 10. 1970, the Justice Depa rtinent states as follows—pnge 3 :

“IL POLICY

“1, The policy of the Department of Justice with respeet to the enforcement of
the Refnse Act for purposes otlier than the protection of the navigable eapieity of
our national waters, I8 not to attempt to use it as a pollution abatement statute
in competition with the Federal Water Pollution Control Act or with the State
pollntion abatement procedures, but rather to usc it to supplement that Act by

* bringing appropriate actions cither to punish. the occagional or recaleitrunt polin-

tor. or to abute continuing sourcca of pollution achich for somec reason or other
hare not heen siibjected to a procecding conducted by the Federal YWater Qualitn
Administration or by a State, or where in the opinion of the Federal Water
Quality Administration the pollutor has failed to comply acith obligations under
sueh a procedure * * *.* " (Italic supplied.)

Thus, the Justice Department, in issuing its guidelines, established a “policy™
as that term is defined Ly the Council, but it did not, to onr knowledge, prepave
and send to the Council a “detailed stntement . a8 required by the National Fn-

" vironmental Poliey Act. on that poliey.

Mr. Speaker, how ean the publie believe that its Government will relentlessly
follow a conrse of protecting and enhancing the quality of the environment. when
thie Government’s chief law-and-order agency violates one of the most important
environmental pirotection laws of this conntry ?

The Justice Department is quite willing to enforce the law against the ocea-
sional pollntor, hut not agninst the big corporate pollutors who eontinmously vio-
Iate onr pollntion laws. It is this type of ragged enforcement that Lirecds confemnt
and disvespect forthe law.,

T urge the Chanirman of the Council to review this violation with the Justien
Department and to seek the prompt resession of this nnfortunate poliey.

Section 21(h) was added to the Federnl Water Pollnntion Control Aect by the
Whater Quality Improvement Act of April 3, 1970, Public Law 91-224, That sec-
tion requires, as I have sald, that an applicant “for a Federal license or permit
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fo conduct any nctivity, which may result in any discharge into” a navignble
waterway, must obtain a “certification from the State in which the discharge
originates or will originate.” The State must certify “that there is reasonable
agsurance, as determined by the State, that such activity will be conducted in
a manner which will not violate applieable water quality standards” before such
license or permit may be granted.

Many Mewbers of the House and Senate have joined with me in pointiag out
that, If the Corps and the USRS attorneys vigorously enforce the 1899 law by
requiring polluters to get_Corps permits, it will trigger the certification provi- ,
stons of section 21(b). We expect these rertificates will not be granted until
the State is satisfled that there is, in fact. a firm basis for such assurances. In
the absence of such an appliention for a permit, gection 21(b) will not apply.

Further, applicants for Corps permits must also comply with its new regula-
tions which are desigued to proteet our environment,

Mr. Shiro Kashiwa, Assistant Attorney General, Lands and Natural Resources
Division, does not yet seem t§ understand the law.

In aletter he sent to the Cpuservation Foundation on July 27, 1970, he gaid:

~1 eunuot agree with you that the licensing procedure you advocate would be
an effective way to ahate pdjlution. The chief defeet of the plan is that it does
indireetly, and requires an extra step to do, what may now be done directly
and without further licensing. No person or firm at the present time is ceempt
from the requircment of compliance with water quality standards, where those
standards have heen established; and it {s therefore completely unnecessary for
the federal gorernment to license a person's activities to subject him to thoac
standards. Thus your statement on page 3 of your letter that ‘of no permit is
required by the Corps of Engineers, then the guarantes of Section 21(b) cannot
be applied” miz«es the point entirely, for it supposes that the States cannot ingose
their own larwes on their citizens crcept through the medium of a federal license, /

The purpose of Rection 21 (b) of the Waler Quality Improvement Act 4 to prgvent - :
the federal government from licensing polluting activitics 1chich are unlorwful t . . -
under the laws of the state where the activities oceur; {t 18 unneccasary to bring - :
this Scction into play wnerc 6 federal license has not i3sucd and the poliuting
activity ix thercfore {llegal under federal as well as state law.' " (Italic supplied.)

T respectfully suggest that Mr. Kashiwa, not the Conservation Foundation,
misses the point entirely.

First, not all polinters are subject to water qunlity standards under section
10(¢) of the Federnl Water Pollution Control Act. The only polluters who are
subject to water quality standards are those who discharge wastes into interstate
waters covered by section 10(c) or into those noninterstate waters for which the
State has adopted its own stiandards.

Seeond, Mr. Kashiwa states that the purpose of section 21(bh) is to prevent
the Federal Government from licensing polluting activities in violation of State
Inws. That is far too narrow an interpretation of the law.

Its purpose is to assure that all actlvities, which, in order tp discharge law-
fully into & navigable waterway, must obtain 8 Federal license or permit, will
also comply with applicable Federal, State, or local water quality standards.
Congress sought to assure this through the use of n certification iscued by a State,
or. itapproprinte, by the Secretary of the Interior.

Clearly. a discharger who has failed to obtain a Corps perimnit under the 1899
Act 13 not “lawfully” discharging into n waterway. Yet that discharger is dis-
charging Inte a waterway, probably without consideration of applicable water
quality standards. There is no assurauce that a State is aware of the dis-
charger's violation of its standards, lot alone the Federal law. Bnt. if the dis-
charger Is required to obey the law and apply for a Corps permit, it will soon come
to light whether the discharger is or is not complying with applicable standards.

Third. and most importantly, as we have stated time and time again, the 1899
law is a valid Act of Congress. Tt must be enforced. No polluter may discharge ‘ -
refuse into a navignble waterway without a Corps permit. The responsibility -
of the polluter to get a permit is not diminshed or eliminated by the fact that the
pollnter may be violating a Federal or State law too. .

Mr. Kashiwa, in his July 27, 1970. 1etter to the Foundation. also said as follows:

“Yet me here assert that where the Department Is supplied by a United States
Attorney or any other source with hard evidence of a violation of the Refuse Act,
and where the violation Is of a type which the United States Attorner eannot
under the Guidelines inftiate on his own authority, this Department will author.
ize the inftintion of the nction, unless cffective measures 1o abate that pollution
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are already being taken by the Federal Water Quality Administration or by a
8tatc through court action.’ " (Italle supplled.)

I am very puzzled hy Mr. Kashiwa's statement when viewed in juxtaposition
with the Justice Depariment’s Guidelines.

Does he really mean that where any U.8. attorney requesting authorization to
institute an action against a violator of the 1800 law shows first, that the violator
is continuously discharging wastes into a navigable waterway; second, that he
has hard evidence of a violation; and third, that the Federal Water Quality
Administration or a State has not already taken steps “to abate that pollution
through court action,” the Justice Pepartment will authorize sueh action? If the
answer to that question is “yes,” then I congratulate Mr. Kashiwa for, in effect,
sacking the guidelines by defining “proceeding” to mean there must be underway
1 FWQA or State instituted “court action.”

This would be a far cry from the totally non-public-interest position of the
Justice Department, us stated in its guidellnes, While it does not conelude that a
Corps permit must be obtained regardless of the Federnl Water Quality Admin-
{stration’s or a State's court action, it has the same effect. Why? Because there
are no Federal Water Quality Administratlon abatement actions now in court
under the Pederal Water Pollutlon Control Act, and, to my knowledge, none is on
the horizon.

Mr. Kashiwa's letter explaing that one of the purposes of the guidelines was to
acquaint the U.S. attorneys that actions not merely for fines and imprisomnent,

ut also for injunetive relief could be brought under the Refuse Act. The report
! the House Government Operations Committee emphasized this nspect of en-
forcement of the act. I am pleased that the Justice Department is now em-
phasizing it too, )

I again enll on the Justice Department to respond to ¥ letter of July &, 1970,
:]eseind the guidelines, and vigorously enforce the 189 lnw as the Corps is now

oing,

I append the text of the Corps of Engineers press release of July 30, 1070;
Senator PHILIP A. Hart's letter of August 7, 1970, to Senator ELLENDER urging
that $4 million be added to the Corps approprlation for fisenl year 1971 ; and Mr,
Kashiwa's letter of July 27. 1070, to the Conservation Foundation and the Foun-
dation's reply of August 7, 1970, for inclusion in the Recoxp at this point:

[ Nore.—The Corps of Engineers press release of July 30, 1970, is printed on
p. 120 of this appendix.)

“U.8. SENATE,
“Washington, D.C,, August 7, 1970,
“TTon, AtieN J. ELieNoen,
“TU.8. Senale,
“Washington, D.C.

“Deanr Seyaronr ELENDER : In hearings last week on mereury pollution before
the Senate Subcommittee on Energy, Natural Resources and the Environment,
we discussed the potential usefulness of the Refuse Act of 1809 to prevent further
erises of the kind experienced with mercury, The Corps of Engincers testified
that while the Aect was a valuable tooi for pollution control, it had not been used
as such in the past, The Corps pledged, however, to begin to administer the Aet
aggressively if adequate staff and funding could he made available,

“The Act states that no waste may he dumped into the navigable waters of the
United States without a permit from the Corps, It thus provides a means to com-
pile an inventory of all efluents heing discharged into our waters and to effect
pre-cloarance by Federnl authorities of all potentially harmful pollutants in
sueh discharges. Sueh inventorying and pre-clearance mechanisms, I would
argue, are essontial to effective water pollution control.

“Theve mechinisms will operate, however, only if those discharging waste
are made plainly aware of the permit requirements of the Refuse Act. Inerensed
personnel will be needed both to pass on applieations and to police those who fail
to apply on their own initiative.

“The Corps’ ‘fact sheet’ of Angust 4 specifies additional personnel and
funds required to ‘initinte expanded activity’ under tbe Act. It is my hope that
your committee will include in the hill it reports their fizure of $4.000,000 for
fisenl year 1971, In light of the alarming evidence of natlonwide water pollution
with which we are inereasingly eonfronted, we must do what is necessary to
reverse the trend. Incrensed appropriations for the administration of the Refuse
Act, I believe, would he n major step in that effort.

“Sincerely yours,
“Prainie A, Ilarr,
“Chairman, Subeommittce on Encrgy,
1 . (5"“'"" Resources and the Enviromment”
, L
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“DEPARTMENT OF JUSTICE,
Washington, D.C., July 2%, 1970.
“Mr ArrrHUR AL Davis, .
“Viee President, The Consercation Foundation,
“Washington, D.C.

“Dear Mg, Davis: I gm happy to have thls opportunity to nnswer the ques-
tions with regard to the enforcement of the Rlefuse Act raised in your letter of
July 15, 1970 to me, and to correct the miscounstruction of our Guidellnes for
Litigation under the Refuse Act which have been publicized by certain persons
and which are reflected in your lettoer,

“The first thing which yon must realize is that the Guidelines are instrue-
tions to the Uunited States Attorneys. The reason for the issuance of the Guide-
lines was that many Unitell Stntes Attorneys were unfamiliar with the provisions
of the Hefuse Act of 1844, qud those who were familiar with it were uncertaln
as to how they might procced to prosecute violntions. For example, Section 17
of the Rivers and Tlarbors Act of 1899 (of which the Refuse Act is Section 13)
states that ‘it shall be the duty of the United States Attorneys to vigorously
prosecute all offenders against the * * * [Refuse Act] when requested to do
80 by the Scceretary of the Army or by any of the officinls hereinafter designated
* * &' 1t has become increasingly common, however, for possible offenses of
the Refnse Act to be reported to the United States Attorneys from sotrces other
than those designated in the statute, nnd the manner of procecding on_these
cases, therefore, was not clear. Very often, the reports of violations were in the
most general terms—'X Company is polluting—uand nothing even remotely
resembling proof in support of the allegation was presented; the problem then
urose, low to obtain evidence to prove the charge in court.

“Furthermore, the Refuse Act—that is, 33 U.S.C. 407—is in its express terms
of criminal statute, and the only sanctions specifically provided for the violation
of its provisions are fine und/or imprisonment. Obviously, thus to punisb pollu-
tion without stopping it would not be of mueh aid to the environment.

“Iie purpose of the Guidelines, then, was to advise the United Stntes At-
torneys that they might take action on violations of the Refuse Act reported from
any seuree, to indicate to them what Federal ngencies could be of asslstance to
them in securing proof of the allegations of discharges in violation of the Refuse
Act, and to acquaint them with the fuct that the Department believed that actions
not merely for fines and imprisonment, but alsa for injunctive relief could, in
approprinte cases, be hrought under the Refuse Act. .

“To this end, the first significant change in previous procedures instituted by the
Guldelines was to authorize the United States Attorneys, when they had acquired
what they deemed to be evidence sufficient to prove a case, to initiate on their own
initintive nnd authority, with no need of approval fyom the Department of Justice
in Washington, either criminal actions to punish violations of the Refuse Act, or
civii nctions to enjoin such violations, Prior to the authorization to bring such
actions thus conferred by the Guidelines, any United States Attorney who wished
to bring any type of action under the Refuse Act involving shore-based pollution,
exeept in New York Harbor, was required to secure the approval of the Depart-
ment of Justice. Thus the stntement on page 2 of your letter, that prior to the
tssuance of the Guidelines Departmentnl clearance for the initiatlon of an action
under the Refuse Act was not required, simply is not correct, and the (nidelines
represent a significant decentralization of authority in the operations of the De-

artment.
P “Now it is true that there are three significant areas wherein the requirement
for ‘Departinental clearance was contlnued. These three arens are set forth in
Paragraph TI11-3, 4 and § of the Guideiines. These three exceptions embrace al-
leged violations of the Refuse Act by (1) State or municipalities, or persons whose
actions in violation of the Refuse Act are Durhortedly authorized by States or
municipalities; (2) persons or firms whose poliuting activities are the subject
of an administrative proceeding conducted by the Federnl Water Quality Ad-
ministration, and (3) persons or firms who are the subject of State, Connty or
Municlpal clvil or criminal litigation. (A fourth exception, involving forelgn
vessels, is of minor consequence). In any matter falling within these three ex-
ceptions, the United States Attorney may not initinte action on his own; Instead,
as required by Paragraph HII-7 of the Guidelines, he must assemble the facts
and evidence showing tbat R case exists, and then, after himself making the
{nitinl decision as to whether injunctive or criminal sanctions would most be in
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the public interest, forward the information either to the Criminal Division or
to this Division to secure authorization to bring the suit.

*Much of the critleism 1 have rend of the Refuse Act Litigntion Guidelines
appears to be based on the assumption that because the Unlted States Attorneys
may not thewselves initiate three types of aetions, then the Department of
Justice will not initinte actions falling within these three arcas. But thls assump-
tion is erroneons, and indeed could not have been arrived at by anyone wllling
to read the guidelines carefully: the first sentence of Laragraph I1--1 ~states:

“‘The policy of the Department of Justice with respect to the enforeement of
the Refuse Act for purposes other than the brotection of the navigable capacity
of our nationali waters, is :

“‘(1) not to attempt to use it as a pollution abatement statute in competition
with the Federal Water 'ollution Control Act or with State pollution abatement
procedures, but rather

“4(2) to use it to supplement that Aet by bringing appropriate actions elther to
punish the occasional or recaleltrant poliutor, or to abate continuing sources of
pollution which for some reason or other have not been subjected to a proceeding
by the Federal Water Quality Administration or by a State, or where in the
opinion of the Federal Water Quality Admministeation the pollutor has falled to
comply with obiigations under such a procedure.’ .

"1 have added the brackets and underlining to this quotation to facilitate its
reading, xince g0 many seem to have had difficulty in reading it in its ordinary
form, and to emplasize that continuingindustrial discharges are not automatleally
exempted from prosecution by the Department, In your letter, you stated on
page three :

““We recognize that the Refuse Act does hot itself constitute a water pollution
control program. Rather it Is n means by which federnl and state water quality
programs ean be enforeed.’

*This, I think you will agree, is substantially the snime us the quoted kngunge
from gur policy statement.

“But to make the matter elenr beyond doubt, let me here assert that where the
Department is supplied by o United States Attorney or any other source with
hard evidence of a violation of the Refusea\et, and where the violation Is of a
type which the United States Attorney eannot under the Guidelines initiate on
his own authority, this Department will authorize the initlation of the action,
unless effective measures to abate that pollution are nlready heing taken hy
the Federal Water Quality Administration or by a State through court action.

“This brings us to your suggestion that the Corps of Engincers use its permit
authority to require pollutors to obtain licenses, thereby requiring them to comply
with applicable water quality standards. What policies the Corps of Engineers
might adopt with respect to the issuance of licenses under the Refuse Aet is, of
course, a matter for the Corps to decide, but 1 cannot agree with you that the
licensing procedure you advocate would be an effective way to abate pollution.
The chief defect of the plan is that it does indirectly, and requires an extra step
to do, what may now be done directly and without further licensing. No person
or firm at the present time is exempt from the requirement of compliance with
water quality standards, where those standards have been established ; and it is
therefore comnpletely unnecessary for the Federal Government to license a per-
son's activities to subJect him to those standards, Thus your statement on page
3 of your letter tbat “if no permit is required by the Corps of Engineers, then
the guarantees of Section 21(b) camnot he applied” misses the point entirely,
for it supposes that the States cannot impose their own laws on their citizens
except tbrough the medivm of a Federal license. The purpose of Section 21(b)
of the Water Quality Improvement Act is to prevent the federal government
from licensing polluting activities which are unlawful under the laws of the
state where the activities occur; it is unnecessary to bring this Section into play
where a Federal license has not issued and the polluting activity is therefore
illegal under Federal as well as State law,

“In my opinion, the policy we are pursuing is the one most calculated to obtain
the maximum results from existing statutes. Since, under our Guidelines, the
United States Attorneys now have considerable authority to initiate nctions
under the Refuse Act on their own, I do not know how many actions have been
initiated by them since June 15, and I expect that it may be some time hefore
we can have these fizures, We have attempted to act promptly on the requésts
for authorization which have been sent in to us pursuant to the Guidelines: as
you may have read, we recently authorized the United States Attorney in New
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Haven, Connecticut to initiate actions against the City of Bridgeport and five
firmis within the city to enjoin their violations of the Refuse Act. We have given
slinilar authority to the United States Attorney in Cleveland with respect to
the continuing violations of the Refuse Act commmitted by a chemleal company.
On Friday, July 24, having been supplied with evidence of violations by the
Department of the Interior, we nuthorized the United States Attorneys to liring
actions to enjoin the discharges into the navigable waters of the United States
of mercury issuing from ten plants. Other requests for authorization are under
study.

“One of the most important things for you te be aware of is that the greatest
limitation on our ability to bring actions under the Refuse Act Is not that sta-
tute, or any other statute, or our policies thereunder, hut the acquisition of sub-
stantial evidence to provecthe charge. It is apparently your assumption that the
Corps of Engineers has referred to the Departiment of Juxtice many alleged viola-
tlons of the Refuse-Act, which the Department has fafled to prosecute; I think
that if vou will check with the Corps of Engineers, and its regional oftices, you
will find that in fact the Unitedl States Attorneys have asked the Corps of 1in-
gineers to supply data or evidence with respect/to many alleged violutions, hut
that the Corps, hecause of Iimitations of manpower, simply has not been able
to investigate these alleged wviolations, or to supply the required data. Lucking
proof of a violation of the Refuse Act, the United Stutes Attorneys cannot go to
Court. Improved ways of obtaining proof, and the opening up on the locai level
of channels of communication between tho United States Attorneys, the rogional
offices of the Corps of Engineers, and the local offices of the Federal Water
Quality Administration, are subjects which are now under discussion. I believe
that the situation will improve considerably in the near future, and that if you
but observe our implementation of the Guidelines, you will be more than satisfied
with the actions we take.

“Sincerely,

“SHIR0 KASHIWA,
“Assistan? Atlorney General.”

“IHE CONSERVATION FOUNDATION,
“Washington, D.C., August 7, 1970.
“lon. Syiro KASHIWA,
“Avgistant Attorney Generdl, Lands and Naetural Resources Division, Depart-
ment of Justice, Washington, D.C.

“DEAR MR KasHIwA: We appreciate your response to our letter of Juiy 15
regarding the Justice Department Guidelines for Litigation under the Refuse
Act. Your letter has, jndeed, clarified the Department's position.

“The need to inform U.S. Attorneys about Refuse Act remedies Is. as you
explain, understundable, Certainly we agree that the Refuse Act could be used
with more effect if U.S, Attorneys were made more familiar with it.

"Our hasie difficulty, which your letter has not dispeiled, is with the under-
Iying policy of the Guidelines, There is a difference between use of the Refuse
Act as a supplement to the federnl and state water quality progranm, and its
us¢ ax an enforcement tool to pursue thuat progran.

“This difference is highlighted by the statement in your reply that water
quality standards can be obtained awithout regard to the provisions of Nection
21(D) of the Water Quality Improveinent Aet. You note that ‘no persen or firm
at the present time is exempt from the requirement of compiiance with water
quitlity stundards, where those standards inve been established: and it Is.
therefore, completely unnecessary for the Federal Government to license a
person’s activities to subject him to those standards” Your letter goes on to
say that our recommended use of Section 21(b) ‘misses the point entirely, for
it supposes that the States cannot impose their own Iaws on their citizens except
through the medium of & Federal license.’

“The policy you articulate disregurds the theory behind the Federal Water.

Pollution Control Act; Federal leverage ,m required to force States to establish
und implement water quality standards: Mercury dumping is only one example
indicating that while states now have a water pollution permit system, they
frequently neglect it. That the Federal Government should insist on such State
attention to individupl pollutors Is consistent with current Federal water pollu-
tion policy. Therefore, Section 21(b) requires States to implement their pollution
controls under Federal supervision over all U.S. navigable waters, whether or
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not intrastate. Federal policing initlative under the Federal Water Pollution
Control Act is, of course, limited to interstate pollution.
"Use of Refuse Act permits under Scction 21(b) likewise allows quick Federal

. enforcement of State water quality standards through injunctive remedies, rather

than under the six month procedures on which FWQA must rely., Where the
Federal Government alone has testing facilities capable of detecting pollution,
especinlly the toxic varlety like wercury, this injunetive use of Refuse Aet
remedies under section 21(b) ig Loth logical and necessary, Once Corps permits
were issued in accordanee with Section 21 (b), the Federal Government would be
in a position to take quick abatement action when it determines that State
water quality standards were heing violated in U8, navigabie waters,

*We are heartened, of course, to know that the Justice Department hag
taken nction against certain companies now dumping merenry in violation of
the Refuse Act, We hope that the Department will take shmilar action against
the mnlawfnl dischanrgze of other insidions, less notorious substances in the future.
That such actions have been difticult to bring beanise UK, Attorneys lack infor-
mation on Refuse Act violations should be easily remedicd. It is trne, as you
state ‘that the Corps, beettuse of limitations of manpower, stmply has not heen
able to inviestignte thiese alleged violations or to supply the required data.’ But
although the Corps does require a larger staff in ity district permit offices,
expertise on these matters residex with the FWQA and not the Corps. Vigorous
efforts of the Justice Department would seem best directed to ensure optimnm
cooperation from the FWQA. We look forward to early and sitistactory reporty
of your current efforts to improve the reiations between Justice and the W QA.

“We were gratified to learn that the Department will nuthorize actions under
the Refuse Act ‘unless effective measures to abate that pollution are alreagy
being taken by the Federal Water Qnality Administration or by a State through
court action. As we obhserve the Department’s implementation of tlie Guidelines,
we share your hope that we wiil be satisfled with the results.

“Sincerely, . :
: CARMITR AL DAVIS,
“Viee President for Opcrations.”

DEPARTMENT OF THHE ARMY,
OfFFICE oF THE CHIEF oF E NGINKERS,
Washington, D.C., A ugust 20, 1970.
Hon. HENkY 8. REUSS, K
Chairman, Subcommittce on Conservation and Natural Resources, Commitice
on Government Operations, House of Representatives, Washington, D.C.

DeAR Me. Revss @ In the absence of the Chief of Engincers, I am responding
to your recent letter urging the Corps of Englneers to initiate a permit program
under the Refuse Act, 33 U.8.C. 407, and also urging the corps to revise its public
notices posted near navigable waters to apprise the public that one-half the
fines collected are payable to persons giving information leading to conviction

Iam pleased to inforin you that prior to receipt of your letter the Department
of the Army had announced the fnitiation of a new permit program under the
Refuse Act, 33 U.8.C. 407. This appears In the testimony of Mr. Robert B. Jordan
II1, general counsel and special assistant to the Secretary of the Army for Civil
Functions, and from a news release dated July 30, 1970, copies of both heing
enclosed for your ready reference.

I have considered@ your suggestion that notices posted by the Corps of En-
gineers near navigable waters should advise the public that under the Refuse
Act one-half of the fine imposed by a court shall be payable to the person or
persons giving information which ghall lead to conviction. The courts have held
that payment is made to an informer only when a fine is jimposed. Where the
Government pursues a civil remedy no payment is due the informer. Normally
the Government proceeds civilly, rather than criminally, under thie Refuse Act.
Most cases of lllegal discharges involve either discharges from vessels, where
a clvil penalty is assessed against the wessel or discharges from shore-based
industrial facilities, where the seeking of an injunction is the most effective use
of the Refuse Act. I am fearful that the public will be led to false expectations
if posted notices encouraged the ~eporting of violations for financial gain. How-
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ever, | intend to explore this question further by consultation with the Depart-
raent of Justice. '

I thank you again for your interest in the role that the corps can play in '
pollution control.
Sincerely, -
C. H. Dunn,
Major GQeneral, United Btutes Army,
Deputy Chicf of Enginecrs.

U.S. llousg OF REPRESENTATIVES,
CONSBEEVATION AND NATURAL RESOURCES SUNCOMMITTEE,
COMMITTEE ON GOvERNMENT OPERATIONS,

: Washington, D.C., August 2}, 1970.
Lt. Gen, FREDERICK J. CLARKE,

Chicf of Engincers, Department of the Army,
Washington, D.O,

DeAR GENERAL CLARKE: The data furnished to this subcommittee in tabular
form by the Corps of Englneers on June 24, 1070, concernling periits issued by

the corps under the River and Harbor Act of March 3, 1899 (30 Stat. 1151), has
been quite helpful to us.
’ I

The data provided to us in table A raises some points that need clarifieation,
That table is entitled : “Data concerning existing permits issued s&ince March 3,
1899, by the Corps of Engincers to any person for the purpose of discharging

., Industrial wastes into navigable waters within or bordering any State.” We .
would appreciate your response to the following, before September 8, 1970: ¢

1. Many of the permits listed in table A show that the term of the permit
expired prior to the date that table A was prepared and submitted to us (e.g., o
New Jersey, 1. 9) Shell Chemical Co. was issued a Dpermit on September 27, R
1901, under section 10 of the act and the term of the permit expired Dec, 31, 1964 ). !
In view of the language of the heading of tablie \, please state:

(@) Dores the corps consider ali permits shown on table. A asg still “exist-
ing?” . .y

(b) If the answer to (@) is no, please state why these permits were so
listed in table A,

(¢) If the answer to (a) is yes, why does column 6 (“term of permit’’)
of tuble A state that some permits have expired?

(d) If the date specified in colnmn 6 of table A refers only to the perlod in
whichh constructlon must he completed, to what extent does the corps

- maintain control over the use and operation of the completed structure

{ under that permit?
: (¢) Does the corps require thie permittee to obtain perfodieally a renewal
of the permit so long as the structure remnaing?

M S

2
() 1f not, please state why not? ‘ ' v
e 2. Colimn 7 “Date of Last Inspection to Insure Compliance with Permit” of
table A shows the date of last inspection to insure compliance. with the permit,
In many cases, there have heen no recent Inspections. . i
(a) Plense state the corps policles concerning inspectlon of activities 4
condneted under corps perniit, . . o
(1) Docs the corps fnspect the work () during its cukstruetion, and (4i) ﬁ
periodiecally after its completion? 3 s
’ - (¢) How many persons does the corps now employ to perforin such in- A |
! spections? i
(d) How many inspectors will the corps need to perform this work in 3
furtherance of its new full enforcement policies and regulations? Co. ?
(¢) Please provide to us na S-year (fiscal years 1972-77) estimate of funds 5
and personnel needs (i) for such inspections, and (if) for implementing b |
fully the policies set forth in the corps news release of July ‘30, 1970. B

o i

II.

Mr.‘Robert E. Jordan III, special assistant to the Secretary of Army Civil
Functions, testifled on July 29, 1970, hefore the Senate Subcommittee oi“Energy,
Natural Resources, and Environment that : ’ .
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“‘Although our section 403 permit program is 1imited to applications for permits
for work in navigable waters and we do not have at this moment a program which
requires a permit for discharges or deposits into navigable waters, we are

, presently working on the cstablishment of a. permit specifically relating to
di.schargcs. .
* % * % * * *

“* * % We are instructing all district engineers that permits required for
" future discharges into navigable waters and that applications for such permits
,snust be accompanied by an appropriate State certification” (italic supplied).

Table A, whose heading refers to permits “for the purpose of discharging
industrial wastes into navigable waters,” indicates that all except six of the
permits listed in that table were issued under ‘section 10” of the River and
Harbor Act of 1899 (33 U.S.C.403).

3. (a) Does this mean that the corps construes all the permits Jisted on table
A, particularly including those listed as issued under section 10, as covering
both tlie construction of the structure therein authorized and the discharge and
deposit of refuse material ?

(b) If the refuse to be discharged is solids, would the section 10 permit cover
such discharges?

(c) If the answers to (a) and/or (D) are yes, what is the statutory basis for
so0 construing these permits?

. (d) Please provide to us a copy™ of eanch of the permits listed on table A.

4. Under the new policy stated by Mr, Jordan, will the corps require that an
applicant who is applying for a permit to construct, for example an outfall
skur, must also apply for a permit to discharge refuse from sguch sewer ?

. 5. If there is any existing corps permit issued since March 3, 1809, authorizing
the discharge of industrial wastes into navigable waters wjthin or bordering
uny State under section 18 of the act (33 U.S.C. 407), other than those listed
on table A, please provide a supplemental table A, in the same format,

6. Inits news relense of July 30, 1970, the corps snid that permits *““will also be
required for current discharges * * * where no permits have been granted.” Mr.
J i)ir((ii.m testified that permits “will be required for future discharges” "(italic sup- -

' . plied)

~(a) Please expluln the apparent discrepancy between these two statements.

(b) Has the corps developed and published regulations governing discharges
under section 13 of the act?

(c) If the answer to (b) i no, please tell us when such regulations will be
developed and published.

(d) If the answer is yes, plense provide to us a cdpy of them.

T

III.

Table B enclosed with your letter of June 24, 1970, to us provides data con-
cerning existing-permits issned since January 1, 1965, by the Corps of Bngineers
to any person for the purpose of discharging dredged material into navigable
waters within or bordering any State, Column “section of 1899 act under which
permit issued” of table B states that most of these permits were also issued under

section 10 of the nct.
7.. (a) Please explain to us why these permits were issued under gectlon 10 of |
the 1899 law and not section 13, 4
c (l?) Please explain to us \\hv somne permits are listed under other sections
of theaet?

(c) Please provide to us a copy of each of the permits listed on table B. .

(d) Why ~were permits listed on table B for New York issued under the 1809 \
law and not wnnder the New York Supervisory .Act (33 U.8.C. 441-451)?

8. As in table A, there appears to be a descrepancy between the heading of
table B which indicates that all of the listed permits are “existing” and column
(3) “Term of Permit,” which shows some permits have expired.

(a) Does the corps-consider a1l permits shown on table B as still “existing?
¢ l(ﬂb)Bu the answer is no, )lease state why these permits were so listed in

able

(c) If the answer is voq, \)hv does column (3) state that some permits have

expired? U{ .
oY wd
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{d) Does the corps reguire the permitice fo olbtain a renewal of the permit
in order to continue dredging?
(e) If not, please state why not. .
Sincerely,
HENRY 8. REUSsS,
Chairman, Conscrvation and Natural Resonrces Subeommiticn,

+

' U.S, Houseg oF REPRESENTATIVES," X

CONBERVATION AND NATURAL RESoURCEB SUBCOMMITTER, e
COMMITTEE ON GoVERNMENT OPERATIONS,

Washington, D.C., August 25, 1970.

Lt. Gen. F. J, CLARKE,
Chicf of Engineers, U.S. Army.
Washington, 1).C.

DEAR GENERAL CLARKE: We apprecinte Maj. Gen. C. H. Dunn's reply of ’ )
August 20, 1970, to our letter of July 28, 1970, concerning the corps’ enforce- &
ment of the 1809 Refuse Act.

We were pleased to learn, as I stated in iny letter of August 19, 1970, that

the corps adopted a policy of full enforcement of the law in accordance with
owr recommendation I of July 28, 1970.
_ Our subcommittec's 1etter of July 28, 1070, to you al«o suggested that notices
posted. by the corps near navigable waters should advise the public that under
the Refnse Act (33 U.S. Code 407, 411) one half of the fine imposed on a violator
of that statute is payable to the per<on or persons giving information which
lead to conviction.

Maj. General Dunn's response of Augnst 20 states: -

The conrts have held that payment is made to an informer only when
n fine is imposed. Where the Government pursues a civil remedy no pay-
ment is due the informer. Normally the Government proceeds civilly, rather
than eriminally, under the Refuse Aet. Most cascs of illegal discharges
involve elther discharges from vesselz, where a elvil penalty is assessed
wugainst the vesscl or discharges from shore-based industrial facilities, where
the seeking of an injunction is the most effective use of the Refuse Act.

I am fearful that the public will be led to false expectations if posted notices
eneouraged the reporting of violations for financial gain. (Italies supplied.)

We would appreciate your providing the following information to us:

1. Please cite each case and provide a copy of the opinion or ‘hldzmont
therein. in which courts ruled that ]m\ment to informers is payable only
where “a fine" is fmposed?

2, What is the Government's authority for the Government to assess

a olvll penalty” against a vessel in the case of an illegal dh(lmrze under
the Refuse Aet?

We apnreciate General Dunn’s statement that you are cousulting with the >
Department of Justice concerning our suggestion about revising the notiee. In
this conneetion, we point out to you as follows:

(a) Tf 33 US.C. 411 provides the authority referred to in question 2
above, it wonld certainly seem that such Interpretation also applies to au-
thorize payment of & moiety to the informer where a clvnl penalty is assessed,
as well as where 2 fine Is imposed. B .

Moreover. recent publieity given to cases filed by the Justice Depa ent in
the past year under the 1899 law would indicate that. in most cases,/the Gov-
ernment has sought criminal, not civil, remedies.

(b) House Report 91-917. irsued by the House Committee on Govprnment
Operations on March 18, 1970, pointed out that a citizen may bring a qudi - *
tam action for his moiety of the fine or penalty,

Both of these points support our suggestion for revision of the notice.

We would appreciate youfr response and commment.

Sincerely,

" Hexwry 8. Reuss,
Chairman, Conscrvaiion and Natural Rmourrm Subromm:llrr

~N .
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DEPARTMENT OF THE ARMY,
' Orrice oF THE CHIEF OF ICNGINEERS,
’ Waskington, D.C., Stptember 10, 1970.
Hon. Hexry 8. Reuss,
Chairman, Subcommittce on Conacrvation and Nafural Resources, Washing:
ton, D.C.

Dear Mr. REuss: General Clarke lins asked thnt 1 acknowledge your recent
letter requesting certain ifformation on the datn furnished your subcommittee
on June 24, 1970, on permits issued under the River and Iarbor Act of March 3,
1809, .

In order to comply with your request, extensive research and review and
coordination with the Office of the Sccretary of the Army will be necessary,
Upon completion thereof, 1 will farnish General Clarke with complete informa:
tion on the matter for further communication with you.

Sincerely yours, .
J. B, NEWMAN,
Colonel, Corps of Engineers,
Ewecutive Director of Civil Works.

U.8. IIoURE oF REPREBENTATIVES.
CONSERVATION AND NATURAL RESOURCES SURCOM MITTEF, )
CoMMITTEE oN GOVERNMENT OPERATIONS. )
. Washington, D.C.. September 18, 1970,
I1on. Georar 11, Mastox, ¢ :
Chalrman, House Committcc on Appropriations,
Wazshington, D.C.

DEsR MR, CoamMAN: I want to bring to your attention the urgent, need for,
and the great public benefit'whieh ean result from, providing to the Corps of
Engineers the funds needed to finance the corps’ newly announeed program of
requiring that persons who dischierge wastes into the Nation's waterways, seek
and obtain corps permits,

The corps new program stems from the report issned by the Conmmittee on
Government Operations (H. Rept. 91-917, March 18, 1970) prepared by our sub-
committee, entitled “Our Waters and Wetlands: How the Corps of Engincers

‘ '(‘an Help Prevent Thelr Destruction and Pollution.” Two coples of the commit-

tee'sreport are enclosed,

The rommittee's recommendations 6, 7, and 8, were as follows:

8. The Corps of Enginecers should vlgorously enforce the Refuse Act of
1899 which prohibits discharge of refuse into navigable waters and deposit
of polluting materinls on their banks (p. 17).

7. Both tlie Corps of Engincers and the Federal Water Pollution Control
Administration shonld request the Attorney General to institute injunction
suits against all persons whose discharges or deposits (except minor ones)
violate the Refuse Act and are not promptly cleaned up or stopped by the
tiolluter (p. 18).

8. The Corps of Engineers should proceed to increase its capability, in-
cluding seeking the necessary contingency funds, to enable it to promptly
remove or clean up pollutional discharges and deposits and to seek reimburse-
ment of the costs thereof from persons swho willfully or negligently made or
exused such discharges or geposits (p. 18).

Pursnant to these recommendations, the Corps of Engineers announced on
July 36, 1970, its new program to enforce the 1899 Refuse Act. Specifically, the
corps said a8 follows (See Congressional Recqrd (dally issune) p, HS304) :

Permits will be required for all Industrial discharges into navigable
saters and their tribntaries, New permits will be required where existing
permits were granted withont ndequate consideration of the quality of

- the effluent. Perniits will also be required for current discharges into
navignhle \fvrs where no permits have been been granted,

We believe thnt this new policy is n glant step in the direction of controlling
industrial waste discharges that degrade our Nation's waterways. The corps hax
informed us that there are 22 States in which there are no permits authorizing
the discharge of wastes into our waterways. In other States only a few permits
, have been jssued. Thus, there are thousands of industries now discharging wastes
" withont any corps permlt and in violation of the 1899 law. Under the corps new
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policy, the polluter will either have to apply for and obtain a corps permit, or
face prosecution under the Refuse Aet, or cease discharging its wastes.

The exeeutive branch, however, has failed to nsk the Congress to appropriate
funds for the current fiseal year to iinplement this poliecy. Without such funds, the
new poliey will be gravely hampered and have little eapacity to prevent pollution.

Recently the corps told Senator Hart's Subcommittee on Energy, Natural
Resources, and the Environment that $4 million would be nceded thls fiscal year
to hmplement its new poliey. -

‘We understand that Senator Ellender, chairman of the Senate Appropriations
Committee, will hold hearings for the purpose of ineluding suech.funds in .the
supplemental appropriation biil to be considered before Congress adjourns (Cong.
Ree. pp. S13992-93). R

We hope your committee will favorably report the appropriation of the sum
needed by the Corps of Engineers to implement their new poliey fully in this
fiscal year. We must not allow the momentum that has been bujit up since our
committee’s report of lnst March to wither away because the executive hraneh
postpones the funding of the corps’ new and positlve pollution control efforts.

I shall be very glad to testify before your eommittee on this matter if you
hold hearings on it. R

Sineerely,
Henry S. REuss,
Chairman, Conscrvation and Ndtural Rcsourccs Subcommiltee,

U.S. House oF REPRESENTATIVES,
CoNBERVATION AND NATURAL RESOURCES SUNCOMMITTEE,
CoMMITTEE ON GOVERNMENT OPFRATIONS, :
. Washington, D.C., September 23, 1970.
The PrESIENT,
The White House,
Washington, D.C. -
Dear Mg Puesment: 1 want to bring to your attention the urgent need for,
and the great public benefit whieh can result from, providing to the Corps of
Engineens the funds needed to finntnce the corps’ newly announced program of

- requiring that persons who diseharge wastes ihto the Nation's waterways must

have corps permits.

The corps’ new program is fully in aeeord with the objectives of your environ-
ment Messhge to Congress of February 10, 1970 (H. Doe. 91-223),

It also embodies the recommendations in the report issued on Mareh 18, 1970,
by the Conmittee on Government Operations (H, Rept. 91-917) and prepared by
our subeommittee, entitled “Our Waters and Wetlands: Hoiw the Corps of Engi-

" neers Can Hélp Prevent Fheir Destruetion and Pollution.”

Pursuant to the committee’s recomnmendations, the Corps of Kngineers an-

" nounced on:July 30, 1970, its new program to.enforce the 1899 Refuse Act. Specifi-

cally, the corps said as follows (see Cong. Rec. (daily issue), p. 118304) ;
I’ermits will be required for all industrial diseharges into navigable waters
and thelr tributaries. New permits will be required where existing permits
were granted without adeguate eonsideration of the quality of the eflluent.
Periits will also be required for eurrent discharges into navigable waters
where no permits have heen granted.

We believe that this new policy is n giant step in the direction of controlling
industrial waste discharges that degrade our Nation’s waterways.

The corps has informed us that there are 22 States in whieh there ure no
corps permits authorizing the discharge of wastes. In other States only a few
permits have been issued. Thus, there are thousands of industries now discharg-
ing wastes into our waterways without any corps permit and in violation of
the 1809 law,

Under the corps’ new poliey, the polluter will either have to apply for and
obtain a corps permit, or face prosccution under the Refuse Act, or cease dis-
charging its wastes. :

"Last week, Mr. Robert E. Jordan, 111, General Counsel of the Department of
the Army and Speclal Assistant to the Secretary of the Army for Civil Functions,
testified before our subcommittee that in the 37 engineer distriets with civil
functions * * * only approximately 110 people * * * work in the permit area.
and some of these are part time.” He said that in the Detroit District Engineer's
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office “only two men” are assigned to duties concerning the issuunce und enforce-
ment of Corps permits.

Mr. Jordan indicated that the appropriation of $4 million in this fiseal yvear
before Congress adjonrns “wonld be a great boost” and would allow the Corns
“to get off to a Tunning start” on this important environmental program to pre-
vent further degradation of our Nation's waters.

Unfortunately, an official request for this amount from the ndministration
has not yet recched the Congress.

We understand that Senator Ellender, chnlrman of the Senate Appropriations
Comimittee, will hold hearings for the purpose of incinding such funds in the
supplemental appropriation bill to be considered before Congress adjonrns, (Cong.
Ree. pp. S13992-03.) We have asked the chairman of the House Committee
on Appropriations to report favorably the appropriation of this sum.

We urge that you instruct the Corps and the Office of Management and Budget
to aceelerate the sending of a budget request to the Congress for this sum so
that it may be acted bn in this session of Congress.

To delay this program until the next Congress would be a serions setback
in your, and our, en'orts to preserve onr \'ntions waters,

%lncerely, .
HENRY 8. REUSS,
Chalrman, Conscrvation and Natural Resources Subecommittee.

U.S. DEPARTMENT OF THE INTERIOR,
FEDERAL WATER POLLUTION CONTROL ADMINISTRATION, .
: Washington, D.C., September 28, 1970,
Hon. Henny 8. REeuss,
Chairman, Congcrvation and Natural Resources Subcommittce.
Waxh lnglmt, D.c.

DEAR Mnr. CriamrMAN: Thank you for your letter of March 23, 1970, trans-
mitting copies of House Report 91-017 by ‘the Committee on Gov crnment Opera-
tions, entitled “Onur Waters and Wetlands: How the Corps of Engineers Can
Help Prevent Their Destruction and Pollution,” We have reviewed the report
and bave a number of comments on the recommendations. I wish to express
at the ontset our gratifieation that the committee has been addressing the vital
issues of protecting our waterways and wetlands and the need to strengthen
the use of existing authorities as one means of dealing more ceffectively with
the developments that are threatening these resources.

It is through the dumping of refuse and the destruction and other mmlmr-n-
tion of estuarine wetiands nnder Corps of Engincers permits that mneh damage
has heen done in the past. Action by the Corps of Engineers within its oxisting
authorities would go far toward stopping further environmental damages. We
believe that the recommendations of the committee should be implemented, and
we are pleased to note that the Corps of Engineers has already taken a number
of steps to accomplish this through revised regulations and procedures,

Our comments on the specific recommendations are as follows:

RECOMMENDATIONS 1 AND 2

The report states that the Corps of Engineers should “increase its considera-
tion of the effects which the proposed work will have, not only on navigation,
but alse on conservation of natural resources * * *.” We agree wholeheartedly
witly this emphasis, and with recommendation 1 regarding instructions to the
district engineers to increase their emphasis on how the proposed work will
affect the environment. We note that the Corps of Ingineers is in the process of
making substantial revisions in its procedures to accomplish this.

Recommendation 2 places needed emphasis on a problem we have often
experienced in dealing with environmental issues—the hurden of proof has heen
nsually borne by those who are concerned about stopping a project to prevent
or mitigate environmental damage. We share the committee’s view that the
burden of proof should be shifted to the permit applicant to demonstrate that
his work will not have an undue effect on the environment. We think the environ-
mental statements required by the Natlonal Environmental Policy Act will go
n long way towards shifting this burden.

The Department of the Interior has made its expertise in a variety ot environ-
mental areas available to other agencies, including the (‘orps of Engineers. We
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have had specifie talks sith the corps on the makeup of revised procedures

regarding what data and analyses the pernit applicant should present to assess

the enviromnental impaet of his proposed work. More recently, we reviewed
propnsed regnlations developed by the corps in this regard. >

We were plensed to note in the corps press release of May 19, 1970 (a‘copy of

swhich is encloged), that proposed regulations will require submission of more

complete information from applicants for permits to construct outfall works

and dredge and fill projeets. We agree that the information required of appli-

cants for outfallx will be very nseful in evalnating the environmental hmpact of

steh projects. The information to be supplicd by dredge and fill applieants on

the areas to be affected and the type and loeation of proposed structures will be

helpful, However, ag we have previonsly connnented to the corps, more qualitative

information shonld be required in order to assess the environwmental impaet of

dredge and fill projeets. '

We wonld suggest that the Corps of Fngineers might revise its regulations to
require that npplicants for permits for significant projects prepare at the ontset
a full envirommental evaluation of thefr proposed projeets. This evalnation would
closely resemble the environmental statements reguired by the National En-
viromuaental poliey Aet.

We are presently looking at the feasibility of developing a ecomprehensive
inventory of )l permits for work in coastal and estnarine areas. This might
strengthen onr capability to, assess the cumulative hmpaet of all ruch work and

Jhe trends in development. A better nnderstanding of these faetors would help
reviewing ngeneies identify and predict in advanee the areas where dredge and
it and other work requiring a corps permit wonld have a signifiennt impact on
water quality or other resourees,

RECONIMENDATION 3

The committee reeconnsends a revision in corps regulations to reduee the impor-
tanee of lntrbor lines with respect to decisions on applieations for permits for
work shoreward in navigable waters from harbor lines and to require that
permits issued for sneh work he snbjected to sneh conditions as the corps deems
neeegsary to protect the pnblie interest. The committee amplifies the latter
stugeestion by recommending that the eorps eomply with the same interdepart-
mental revisw and eonsultation for provedures as have heen used for applieations

- far permits for similar work in waters where harbor lines are not established.

We are plensed thint the eorps has issned revised reguliations to implement the
committee’s recommendation, and we conenr with the eorps’ actions. A copy of
these regulations is enclosed for your convenient reference.

RECOMMENDATION 4

We share the view of the committee that the public inuterest should be fully
explored in approving landfill, dredging or other work in navigable waters or
wetlands. The public hearing process ean be very valuable in that regard, and
we concur wilth recommendation 4 (u? and (») regarding revision of the Corps
regulations to encourage use of public hearings and full recording of recom-
mendations and objections on a particular project. It is onr view that the revised
regulations discussed in the corps May 190 press release will satisfy thls
recommendation.

RECOMMENDATION 8§

This recommendation coneerns provision by an applieant of full information
on the “nature, composition, amount and degree of trentment of wastes which
will be discharged from the outfall * * # ” and consultation with this Depart-
ment. We concur fully with this recommendation and are pleased to note the
revised regulations proposed by the corps in this regard. This would greatly
fucilitate compliance with the certification procedures under section 21 of the
Water Quality Improvement Act of 1970, wherein the State water pollution
control agencies (or, in rome cases, the Department of the Interior) must certify
that a proposed project under a Federal license or permit meets applieable
water quality standards,

The Depnrtinent of the Interior has consulted with the corps on an ad hoe
hasis for some time concerning what information is necessary for assessing the
impact of waste discharges. The Department commented to the corps during
development of its revized procedures, and we believe the revisions proposed by
the corps areappropriate.
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RECOMMENDATIONS G AND 7

We ngree with the committee that section 13 of the River and Harbor Act,
“the Refuse Act,” constitutes a valuable, and hitherto little used, device for en-
forcing pollution abatement measures. The Department has been meeting with
the corps to determine the most effective means in which we can assist in en-
forcing this act with respect to pollution. The Federai Water Quality Administra-
tion regional directors have been asked to provide all possible assistance in
making fleld surveys and other actions attendant to prosecutions under this act.

As You are aware, we are also supporting amendments to the Federal Water
Poliution Control Act to strengthen our pollution abatement capabilities,
through increasing the scope of the water quality standards program and au-
thorizing a penalty of up to $10,000 a day for violating the standards. :

RECOMMENDATION 8

We concur with the intent of this recommendation to increase the Govern-
ment's eapability to clean up refuse and.other pollutants in navigable waters
and obtain reimbursement of the costs from dischargers. This would, of conrse,
necessltate appropriate congressional action. As a Federal department with the

primary responsibilities for water pollution control and other environmental

protection, the Department of the Interior would want to cooperate with any
agencies iu this action, similar to arrangements that have beent made between this
Department and the Department of Transportation in cleaning up oil spills under
the Water Quality Improvement Act. We lelieve it will be appropriate for the
Departinent of the Interior to review the methods proposed for any such clean-
up program, to nssure that adverse water quatlity impacts were avoided.

The Corps of Engineers might be particularly concerned with eleanup aetivi-
ties relating to projects under corps permits in navignble waters or wetlands,
On the side of preventing degradation, the ¢orps might require that plers or
other structures built under corps permits be maintalned in a suitable
condition when In use and then removed when the period of use Is over.

We appreciate the opportunity to comment on the coamittee’s report and ree-
ommendations. Should you reguire further information or comment, please let us
know.

Sincerely yours, - _
DaAvip D, DOMINICK,
Commeigsioner,

1..S. HousE of REPRESENTATIVES,
CoNSENVATION AND NATURAL RESOURCES SURCOMMITTEE,
CoMMITTEE 0N GOVERN MENT OPERATIONS,
Washington, D.C., September 30, 1970.
Ilon. 8TANLEY R, RESOR,
Necretary of the Army,
Washington, D.C,

Dear M. Secrerary @ On September 17, Mr. Robert B, Jordan III, your Special
Assistant for Civil Funetions, testified before our snbcominittee concerning the
permit program which the Corps of Engineers will soon initiate under section 13
of the Rivers and larbors Act of 1899 (the “Refuse Act”), and how that pro-
gramn will relate to the national inventory of industrial wastes =oon to be
established by the IPederal Water Quality Administration. ’

Mr. Jordan's exeellent and ecandid testimony was very helpful to our sub-
committee, The corps’ progrim which he outlined demonstrates that Your
Department and the Corns of Enginecrs are providing grent leadership in help-
ing to proteet our Nation's waters, not only for navigation, but also for environ-
mental, ecological, csthietic, and water quality purposes. Many members of
Congress share my lelief that the corps’ willingness to exercise its statutory
responsibilities In o manner which helps protect our environment is truly in the
public interest.

The Inndmark decisivi: by the U.S, Court of Appeals for the Fifth Cirenit in
Zabel v, Tabb, which ruled on July 16 “that the Secretary (of the Army) can
refuse on conservation gronnds to grant a permit ynder the Rivers and Harbors
Act” should encourage your Department and the Corps of Engineers to incrense
its emphasis on the environmental effects of its work and regulatory duties.
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We applaud the outstanding professional manner in which the corps approaches
its responsibilities. We'are confident in the corps’ abiiity to carry out its new
pernit program effectively aud promptiy. The corps has a great tradition of serv-
ic to the country over the yrars, Its future work in protecting the quaiity of our
Nation’s environment wiii enhance that tradition,

We have urged the President to support the supplemental appropriations for
this flsenl year which the corps will need to carry out its new permit program.
Enciosed is a copy of our ietter to the President.

Piease extend our thanks, and the appreciation of all the other members of
our subcommittee, to Mr. Jordan, Gen. Frederick Clarke, and to the men and
women of the Corps of Engineers, both civilian and military, who make the corps
the great institution that itis.

- - Sincerely, — . . . R L
. Hengy 8, REUuss,
Chairman, Conservation and Natural Resvurces Subcommittee.
GuY VANDER JAGT,
Ranking Minority Member, Oonservation and Natural Resources
Subcommitice.

House OF REPREBENTATIVES,
CONBERVATION AND NATURAL RESOURCES SUBCOMMITTEE,
CoMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.O., October 23, 1970.
Hon. JouN N. MITCHELL,
Attorney Gencral of the United States,
Department of Justice,
Washington, D.C.-

Dear MR. ATToRNEY GENERAL: The Corps of Enginers on Juiy 30, 1970, an-
nounced the fuilowing new permit- requirements under the 1809 Refuse Act
(33 U.8.C. 407) concerning discharges into navigabie waterways:

“Permits wili be required for all indugtriai discharges into navigable waters
and their tributaries. New permits will be required where existing permits were
granted without ndeguute econsideration of the quality of the eifinent. Permits
wiil also be required for current discharges into uavigable waters where no
permits have been granted.” ’

We conmmended the corps for announcing this important new poliey and
recognizing its responsibility for vigorous enforcement of the 1899 act. (See
Congressonal Record (daily issue) p. 8362, Aug. 14, 1970.)

Mr. RRobert I5. Jordan I1I, General Counsel for the Departinent of the Anny
and Speciat Assistant to the Secretary of the Army for Civil Functions, testified
before our subcommittee on September 17, 1970 that the appropriation of $3
million in this fiseal year before Congress adjourns “would be a greater Loost”
to the corps in implementing this huportant environmental control pregram.
Wihen we learncd that no official request for this sum from the administra-
tion had reached the Congress, we wrote on September 23, 1970, to the I’resi-
dent urging him to dccelerate a request for this sum in this session of Congress.
A copy of your Jetter is enclosed for your information.

The corps’ program, as outitned by Mr. Jordan. demonstrates that the eorps
is providing a fresh breith of leadership in helping to protect our Nation's
waters, not only for navigatlon. but also for environmental. eeologien], esthetic,
and water quality purposes. Many Members of Congress share onr snbeommit-
tee's belief that the corps’ action< In revising its past policlies to embrace fully
these other factors and its expressed willingne<s and desire to exercise its statu-
tory responsihilities in a manner which will help protect our environment are
traly in the public interest.

In view of this congressicnai interest, we are distressed to learn that iawyers
of Assistant Attorney General Kashiwa's Division, at a recent meeting with
other Federal oflicials, objected to the eorps issuing permits under the 1899 act
to industrial dischargers and walked out of the meeting when the corps and
others insisted that its programs shoull promptly proceed.

1. We should appreciate your providing to us a statement of the Justice
Department’s reasons for objecting to the corps' bermit program.

One of the basic reasons why our waterways are increasingly degraded today is
because of failure to stop pollutants at the source from being discharged, un-
treated or inndequately treated, into a waterway. Although some poliution (such
as oil, hazardous substances, or poilntion controlled under approved plans im-
plementing water quality standards for interstate waters) can be controiled
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at the source under the Federal \\'nter' Poilution Countrol Act, the act is not

an effective tool for source control of most forms of industrinl and other
wiiution, ’ .

: Untii the ITouse Committee on Government Operati ds issued its report which
was prepared by our subcommittee (H. Rept. 91-917,. Mar, 18, 1970) entitled
“Our Waters and Wetlands : IIow the Corps of Enginters Can Ielp Prevent Thelr
Destruction and Pollution,” few renlized that the 1899 act is an enforcement tool
that fiils this gap. -

Section 21(h), which was added to the Federal Water Pollution Controj Act by
the Water Quality Improvement Act of April 3, 1970 (Pubilc Law 91-224) and
which requires that an applicant for a corps permit obtain a State certifieation
that hig discharge will be in aceord with applicable water guality.standards adds

1

e e ———— ¢t h g gl gnificance of the 1899 law. But until a corps permit is applied for, that

section is not operative,

The landmark decision by the U.S. Court of Appeals for the Fifth Circuit in

Zabel v. Tabd, which ruled on July 16 “there is no doubt that the Seeretary [of
. the Arny] can refuse on conservation grounds to grant a permit under the Rivers

and Harbors Act,” buttresses the corps’ abillty to control pollution at the source.

Vigorous enforeement of the 1899 act by the Justice Department against con-
tinning, as well as oceasional, dischargers who fail to obtain corps permits or to
cmuply with the conditlons of a corps permit, as the 1809 faw requires, would
certuinly help to control pollutlon. But no one can deny that if the polluters’
discharges are governed by a pernit, which is fssued only after fuil consideration
of the environmental effect of the discharge and which carefully prescribes the
conditions of the discharge, greater poilution contro] at the source will be possib)e.

We beiieve that the Justlee Department should vigorously support the corps’
efforts to implement its new program and reguive, when enforeing the 1809 law,
that ali persons contemplating further discharges must seek and obtain corps
permits,

2. (a) Please list each case under the Refuse Act handled by your Depart-
nient sinee Janwary 1, 1970, in which future discharges are contemplated.

(h) Please identify on that list those cases in which the Departivent re-
quired or requested the discharger to seek and obtain a corps permit for
future discharges.

{¢) Please explain why the Department did not require or request the dis-
charger in each of the other cases on that list to obtain such permit,

3. The Department's guldelines for litigation under the 1899 Refuse Act
were issued before the corps announced its new permit policy, and therefore
do not mention that the U.S. attorneys should require or request alleged dis-
chargers to seek and obtain corps permits. Please inform us when you will
revise the muidelines to include such direction to the U.8. attorners.

Sincerely, . )

. HENRY 8. REUsS.
Chairman, Conscrvation and Natural Resources Subcommilice.

House oF REPRESENTATIVES,
COXBERVATION AND NATURAL RESOURCES SUBCOMMITTEE
oF THE COMMITTEE ON GOVERNMENT OPERATIONS,

Washington, D.C., October 27, 1970,
Lt. Gen. F. J, CLARKE,

P Chief of Enginecrs, Corps of Euginecers,
¢ Washington, D.C.
I

- DeEar GENERAL CLARRE: Enclosed for your information are coples. of two
letters dated Octoher 23, 1970, which we have sent to Chairman Train of the
Council on Environmnental Quality and to Director Schultz of the Office of Man-
agement and Budget in support of your efforts to carry out the corps poliey
announced on July 30, 1970, to require industrial dischargers of wastes to apply
for a corps permit under the 1809 Refuse Act,

. I

The subcommittee has written six letters to ¥You <ince last May on which we
have received no rels, The delay in replying is subs Uy hindering the work
of this subecommitiee. We wonld appreciate vour I:I :

The six subcommittee lerters are as follows :

& yeply to our letters.
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Two letters addressed to you (dated May 13, 1970, and August 14, 1970) con-
corning the corps enforcement responsibilities under the 1809 act and the ad-
visory role of the Federal Water Quality Administration in euforcement of that
act,

One letter addressed to yon (dated August 6, 1970) concerning corps permits
issued since January 1960 to fill navigable waterways.

One letter addressed to you (dated August 24, 1970) concerning the data
supplied on June 24, 1970, by the corps to us in tabular form.

One letter addressed to you (dated August 25, 1970) concerning Major Genernl
Dunn’s reply of August 20, 1970, to our earlier letter

One letter addressed to you (dated October 2, 1070) concerning 50 “known
mereury dischargers,”
Sincerely,

HEeNRY S. REUSS,
Chairman, Conservation and Natural Jcsources Subcommittee.

HousE oF REPRESENTATIVES,
CoNSERVATION AND NATURAL RESOURCES SUBCOMMINTEE
0r THE CoMMITTEE ON GOVERNMENT OPERATIONS,
: Wushington, D.C., October 23, 1970.
Mr. GrORGE D, S1uL1z,

Dircctor, Ofice of Management und Budgct, g
FEuxccutive Officc of the President, Washington, D.C.

DEeAR Mr. Smurtz: Pursunant to the recommendations in the report issned o1
Murch 18, 1970, by the Comnmittee on Government Operations (H, Rept. 91-917)
und prepared by onr subcommittee, entitled ~Our Waters and Wetlands: How
the Corps of Engineers Can ‘Help Pxe\ ent Their Destruction and Iollution,” the
Corps of Engineers announced 2 new policy to enforce the 1899 Refuse Act as
follo“s

“Permits will e required for all industrial discharges into navigable waters
and their tributaries. New permits will be required where existing permits were
granted without adequate consideration of the (uality of the efiluent. Permits
will also be required for eurront discharges into navigable \\nters where no por-
mits have heen granted.”

Thix new policy is a progressive step forward in our efforts to prevent the

degradation of our Nation's waterways.

Mr. Rohert E. Jordan III, General Counsel of the Department of the \rm\
and Special Assistant to the Secretnrv of the Army for Clvil Functions, testified
on September 17, 1070. before our subcommittee that the corps laeks funds aud
personnel to carry out this new policy promptly. Ie indiented that a supple-
mental approprintion of $4 million in this fisenl year before the 91st Congress
adjonmrns “would he a great hoost™ to g°ttlng this lmportnnt program off “to a
running start,”

We wrote on Septemher 23, 1970, to the President nr;.'mg him to necelernte the
process within the executive branch of sending a budget request for this sum
to the Congress, A copy of the letter is enclosed for your information.

We have =inee learned that the Seerctary of the Army on September 19, 1970.
sought OMDB clearance for such a request. Although more than a month hns
passed sinee that action, the hudget request stlll has not heen transmitted to the
Congress, In the meantime, full implementation of the corps’ program is being
delayed.

Please inform us when the OMDB will elear the corps' hudget request so that the
Congress ean eonsider and act upon it before adjonrnment of the 91st Congress.
We urge that yon approve and transmit thie supplemental request as soon as
Congress reconvenes on November 16, 1970,

Sincerely,
HENRY 8. REUss,
Chuirman. Conscrvution and Natural Resonrces Subcommittce,

GUY VANDER JAeT,
Ranking Minority Mcmber, ComcrvaHon and Natural Resources Subcom-
mittee.
[ Nore~The letter to the P'resident referred to above is printed on pp 135-1309
of this appendix.]

51-539—T70——10
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1I0USE oF IREPRESENTATIVES,
CONSERVATION AND NATURAL RESOURCES SUBCOMMITIEE
oF T11E COMMITTEE ON GOVERNMENT OPERATIONS, -
Washington, D.C., October 23, 1970.
Mr. RusseLL E. TrAIN,
Chalrmgn, Qouncil on Environment Quality,
Washififfiton, D.C.

DEAR MR, TRAIN : The subcommittee understands that the Corps of Engineers'
new poiiey of full enforeement of the 1899 Refuse Aet, which it announeed on July
30, pursuant to onr recommendations, is not yet belng carried out because it is
still under review at two levels. I'irst, the Oﬁlce of Management and Budget
has since September 19, 1970, not cleared the corps’ budget request to finunce the
new program. Second, your Counell has not yet completed its effort to reconcile
the progressive corps policy with the negative guidelines of the Justice Depart-
ment.

The corps’ new program demonstrates that it is providing a fresh breath of
lendership in helping to protect our Nation’s waters, not only for navigation,
but also for environmental, ecological, esthetic, and water quality purposes.
Muny Members of Congress share our belief that the corps’ actions in revising Its
past policies to eémbrace fully these other faetors and its expressed willingness
and desire to exercise its statutory responsibillties In a manner which will help
protect our environment are truly in the public iuterest. But to le effective, it
must be activated.

In support of the corps’ request t%l;funds to finance the new program, we have
today written to OMB Director Géorge P. Schultz, urging that OMI3 approve
and transmit the corps’ budget request to the Congress as soon as it reconvenes
on November 16. &8opy of that letter and its enclosure are attached.

We wrote to you on August 19, 1970, concerning the Justice Department’s guide-
lines and your own cJYorts to coordinate enforcement of the 1899 act with the
corps, Justlce, and the Federal Water Quality Administration. We hope we ¢
shall soon receive a reply to that Jetter.

Every day of delay In cirrying out the corxfs new permit program consti-
tutes o serious setback in the Government's efrorts to prevent poliution and en-
hance the quality of our w ntors

We believe that the eorps’ program ean and ~honl(1 proceed now. The Council's
efforts tn reconcile the Justice Depurtinent’s guidelines ‘with -the corps’ pro-
gram can continue us the corps’ program is being nccomplished. :

We are confident that the corps can and will earry out its new permit program
effectively and promptly, now that it is armed with the Inndmark decision by
the U.S. Court of Appeals for the Fifth Cireunit in Zabel v, Tabb. The conrt's rnllng
on July 1¢ “that the Secretary {of the Army1 can refuse on conservation grounds
to grant a permit under the Rivers and Harbors Act” should encourage the corps

. to be ever vigilant in protecting the environment.
: We therefore urge that the Council promptly “give the green light to the . N
corps’ program.

We would appreciate it if the Couneil’s staff would brief onr subcommittee's .
staff in the next few days concerning the new program. Our Chief Counsel, Mr. ‘

‘Indritz. will enll or Mr. Gibbons, the Secretary to the Council, to arrauge
an approprinte time for such a briefing. :
Sincerely, o ) .
HENRY 8. REUsS, : . 1
Chairman, Canscrvation and Natural Resources Subcommitiee,

R
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ArPENDIX T.—~DEPARTMENT OF JUSTICE GUIDELINES AND RELATED
MATERIALS

U.S. HousE OF REPRESENTATIVES,
Co'\sx»:nvuxov AND NATURAL REBOUNCES SUNCOMMITTEE
oF Tiie COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C., July 8, 1970.

Hon. Joun N. MITCHELL,

Attorney General of the United Statca,

Department of Justice, Washington, D.C.

DEAR MR, ATTORNEY GENERAL: We understand that the Assistant Attorneys

‘General for the Civil, Criminal, Land and Natural Resources, ind Internal Secu-

rity Divisions of the Justice Department will soon issue to the U.8. attorneys
“Guidelines for Litigation Under the Refusc Act (33 U.8.C. 407).” These “Guide-
lines” will establish the Justice Department’s enforcement policy concerning
violations of the Refuse Act by industrial polluters.

We helieve that these guidelines (1) are, in many respects, inconsistent with
the 1899 Refuse Act: (2) indicate & lack of understanding of the provisions of
the Federal Water Pollutlon Control Adt, as nmended (83 U.8.C. 466 et seq.) and
the policies and practices of the Federal Water Quality Administration which
administers that act; (3) are, in some cases, ambiguous; and (4) are umduly and
startingly negative and dlscoumglng toward any hope of vigorous enforcement
of the act.-Indeed, the “Guidelines” appear to establish a policy of nonenforce-
ment of the 1809 Refuse Act at a time when the Corps of Engineers has most
responsibly issued regulations, pursuant to the committee’s recommendations

* (see H. Rept. 91-917, Mar. 18, 1970), concerning corps permit applications under

the 1809 law, which show a great concern for our environment.

We helieve that the adoption of these “Guidelines” with this policy is not in the
public interest and urge that you substantinlly revise those guidelines.

A..Section II, paragraph 1 (p. 3) of the proposed guidelines states the Justice
Department poliey as follows ¢

“T'he policy of the Depnrtment of Justice with respect to the enforcement of
the Refuse Act for purposes other than the protection of the navigable capacity
of our national waters, is not to attempt to use it as a pollution abatement statute
in competition with the Federal Water Pollution Control Act or with State pollu-
tion abatement procedures, but rather to use it to supplement that act by bringing
appropriate actions either to punish the occasional or recalcitrant pollutor, or to
abate continuing sources of pollution which for some reason or other have not
heen subjected to a proceeding conducted by the Federal Water Quality Admin-

- istration or by a State, or where in the opinion of the Federal Water Quality

Administration the pollutor has failed to comply with obligations under such
procedure.”

Thus, rather than state affirmatively what enforcement actions Justlce will
pursue under the 1599 act, this statement declares that the 1899 law is not a
pollution law,

As we bhave often stated, no one seriously contends that the 18909 law is a
“poliution ahatement statute in competition with the Federal Water Iollution
Control Act.” Rather, the 1809 act complements that law, as we will demonstrate.

Seetion 13 of the act (33 U.S. Code 407) prolibits the throwing. discharge, or
deposit of “any refuse matter of any kind or description whatever other than that
flowing from streets and sewers and passing therefrom in a liquid state” into
any navigable waterway or tributary thereof. It also provides that corps. and no
other agency, “May permit the deposit” of any such material into any such water-
way “provided application is made * * * prior to depositing such’ material.”
(Italic supplied.) Thus, under the 1899 laiw a person or corporation either
obtains n corps permit or is in viplation of this section if he deposits or discharges
such material in a navigable waterway without a permit. It is that simple.
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When anyone applics for such o permit after April 3, 1970, he must also obtain
a certificate from the State “in which the discharge originates or will originate”
(or, as appropriate, from the Secretary of the Interior). T'his certificate ix
required by section 21 (b) of the FFedernl Water DPollution Control Act, as amended
by the Water Quality Improvement Act of 1970 (I'nblic Law 91-221 ; 84 Stat. 01,
108). The issuance of such & certificate provides rensonable assurance from the
State or Secretary that such discharge *“wlll be conducted in a manner which wil
not violate applleable water quality standards.” We expeet these certificntes will
not be grauted untii the State or the Secretary is satisfied that there is, in fact,

a firm basis for such assurances. Thus, by enforeing section 13 of the 1899 Im\,
und requiring each vioiator to apply for a corps permit, the Justice Depardhent
will trigger the requirement of section 21(b) of the IFedernl Water Pollution
Controi Act. In the absence of such an application for a permit, seetion 21(b)
will not apply. Further, applicants for corps permits must also comply with its
new regulations which are designed to protect our environment.

I3. The policy statemnent specitieally states (Section I1, paragrnph 1, p. 3) that
ssinificant discharges * * * of a continuing nature resuniting from the ordinary
operatious of a manufaeturing plant * * * poxe the greateat threat to the en-
vironment.”” But it then says: “—Dbhut it is procisely this type of discharge that
the Congress created the Federal Water Quality Adwinistration to deerease or
climinate.” (Italic supplied.) Accordingly, tlu- poliey statement of your De-
partment concludes that :

“¢ » 3 |t iy to the programs, policies, and procedures of that ageney that
woe shall defer with respecet to the bringing of actions under the Refuse Aet.
Therefore, in order that we might coordinate our litigation with the proyrams
of the Federal Water Quality Administration, civil and criminal actions against
manufacturing plants which continuously discharge refuse into the navigable
waters of the United States are not among the types of actions swhich the US.
atlorneys may initiate on their own authority.” Halie supplied.)

Under the procedures set forth in section 111, paragraphs 3 to 5 (page 6) of the
gnidelines, the U.8. attorney cannot, without prior approval, initiate (1) a eivil
netion “where the defendant is or has been a party to an administrative proceed-
ing which bas been or is belng conducted by *FWQA, or (2) a civil or c¢riminal
action under the act agninst * * * * any person acting pursuant to a licenae”
from a State or political subdivision thercof, or (3) a eivil or criminal actlon
nnder the 1aw where the discharger’s unlawful activity “is the subject of abate-
ment litigntion or eriminal prosecution™ begun by a State or political subdivision
thereof,

We believe that thls policy and procedure are nnwarranted for the foliowing
reasons

First, neither the creantion of the FWQA, -nor the institution of some type of
proceedings under the Federal Water I’odlution Control Act affectsx or limits
the requirements of the 1899 nct mentioned above. Regardless of what actions
FWQA tukes against a polluter, It cannot relieve the polluter of the obligntion
to obtain a corps permit under the 1899 Inw or the duty of the United States “to
vigorously prosecute” (33 U.8.C. 413) all violators of that law.

The Committee on Government Operations recently pointed out, in its report
of March 18, 1970 (H. Rept. 91-917, p. 16), entitled “Our Waters nand Wetlands:
How the Corps of Engincers Can IHelp Prevent Their Destraction and Pollution.”
that the Federal Water Pollution Control Act specifically states (33 U.S.C. sec.
490k) that it shall not be construed as (1) superseding or limiting the functions.
under any law * * * of any other officer or agency of the United States, relating
to water pollution, or (2) affecting or impairing the provislions of * * * sections
13 through 17 of the River and Harbor Act of 1409, as amended (i.c.. the Refuse
Act).

Thus, the Justice Department by administrative fiat is, hy its guidclines, sub-
Jecting the permit requirements of the 1809 act to the Federal Water Pollution
Control Act and allowing a polluter to continue to discharge its refuse materinl
into a navigable waterway in violation of that Iaw. There is no statutory or
legisiative history basis for this administrative poliey.

We request that the Justice Department not undermine the law by adopting

this unwarranted abdicative policy.

Second, the water quality standards program of FWQA applies only to Inter-
state waters. Other navigable waters and their tributaries are not covered hy
that program. The guidelines do not even recognize this fact, hut simply assume
that all navigable waters and thefr tributaries are suh:!oct to FWQA's water
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quality standards. Even if the policy expressed in the proposed guidelines were
correct, the guidelines should have stated that the U.S. attorneys should
“vigorously prosecute” unlawful discharges in such waters.

Third, in many cases FWQA's sole cffort to “decrease or eliminate” discharges
of a “continuing nature” into an interstnte water has been limited to a “con-
ference” proceeding under section 10 of its law. This proceeding is not part of
FWQA’s water quality standards program. It is even difficult to classify it as an
administrative proceedings because of its informal nature.

In such conferences, FWQA attempts to get all polluters to agree to a timetable
under which they will abate their policies. All too often these timetables nre not
met and the conference is reconvened and a new delayed timetable is adopted.

FWQA, in effect, follows a practice of trading time for persuasion. The effect
of that practice is Mustrated by the recently reconvened Lake Erie Fnforcement
Conference where it was announced that 44 of our largest Industries failed to
redeem their earlier pledges to clean np pollution of Lake Erie according to
schedule. Of these, 38 are reported_to be more than a year hehind, with one,
Mobil Oil, 32 months behlnd at its Buffalo, N.Y. plant. While the Department can
formalize these proceedings after a conference by holding a hearing and then
requestlng your Department to institute an abatement suit, it has done so only
once since 1956.

Under these sehedules, a polluter, even 1f he 18 expending substantial sums
to abate his pollution, generally proceeds at a leisurely pace and with no threat
of a court order or fine. During this period, the polluter ean continue to diseharge
his refuse material and hefoul the waterways and, if he lacks a corps permit,
he will, under this Justice polley and procedure, escape the requirements of the
1899 law. :

Fourth, the provision of the proposed guidelines  (sec. 111, par. 3. p. 0)
which forbids a U.S. attorney from initiating. without special permission, a
civil or eriminal nction to enforce the Refuse Act against a polluter who is con-
ducting an actlvity under a license from a State or loeal subdivision, is so ineptly |
worded as to lhe virtually ludierous., Under this guideline, any license issued to
the polluter for any purpose whatsoever (such as a State or local license for
the manufacturer to sell food to his workérs in his cafeteria) would preclude the
U.S. attorney from proceeding to enforce the Federal law. We fail to see any
hasis in law for the Justice Department td. in effect, excuse violators of 1 Federal
law merely because they have a State or local license.

Throughout the proposed guidelines runs a bighly negativist refrnin which
will undoubtedly tend to discourage U.S| attorneys from enforeing the act. The
urgencies of stopping the drendful pollution of our waterways should have in-
duced your Department, on the contrary, to frame guidelines which would en-
courage U.K. attorneys to enforce a lnwldeslgnod to protect our Nation's water-
ways. i

It s also curlous that the proposed guidelines state (sec. I, par. 1) that the
Refuse Act nuthorizes only criminal actions and civil actions for an injunction
and fails to mention that it can be used also to secure reimbursement from pol-
luters for the Government’s costs in cleaning up their pollution (see Wyandotte
Trans. Co. v, United States, 389 U.8. 191 (1967) ).

Without attempting here to enumerate all of the deficiencies and ambiguities of
these guidelines, we hope that your Department will revise these proposed guide-
lines to make them fulfill, rather than negate, the requirenients of the 1899 law,
and to encourage, rather than discourage, the enforcement of the law.

We would appreciate your early response.

Sincerely, .
IHenery S. REUSS,
Chairman, Conservation and Natural Resourccs Subcommittce.

DEPARTMENT OF JUSTICE GUIDELINES FOR LITIGATION UNDER THE REFUSE ACT
(33 U.8.C. 407)

1. BUMMARY OF STATUTE

1. This statute authorizes: '

A. A criminal action.—to punish persons depositing refuse in the navi-
gable waters of the United States in violation of its provisions [the pen-
alty upon conviction, as preseribed in 33 U.S.C. 411, is ‘“a fine not ex-
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ceeding $2,500 nor less than $G00, or by imprisonment (in ths case of n
antural person) for not less than 30 days nor more than 1 year, or hoth
such fine and imprisonment, in the discretion of the court, onc-half of sald
fine to be pald to the person or persons glving information which shall lend
to conviction”] and /or
B. A civil action for an injunction.—to prevent the discharge of refuse
matter In violation of its provisions. [Actlons for injunctive rellef are not
expressly nuthorized by this statute, but on the basis of thie decisions of the
Supreme Court in United States v. Repudlic Steel Corp., 302 U.S. 482 (1900)
and Wyandotte Transportation Co. v. United States, 380 U.S. 191 (1007)
such actions are deemed to be authorized by necessary impliention.}
2, Such actlons may be brought where the following conditlpus exist :
A. (1) The defendant has—
Thirown, diseharged, or deposited ;
Or caused to be thrown, discharged or deposited ;
Fromany ship of any kind ;
Or from the shore, wharf, manufacturing establishment. or mill of any
kind ; .
Any refuse matter of any kind or description whatever (other than that
flowing from streets and sewers and passing therefrom In a liquid state)
Into any navigable water of the United States, or Into any tributary of any
navigable water from which the same shall float or be washed into such
navigahle water: and
(i) The defendant i8 not condueting operations In conneeflon sith the
improvement of navigable waters or eonstruction of public works, eonsidered
necessiary and proper by the U.S, officers supervising sueh improvement or
public work; and
(i11) The defendant does not have a permit from the Secretary of the Army
or the Corps of Engincers authorizing such deposit ; or
B. The defendant has—
(1) Deposilted ;
Or cnused, suffered, or procured to Le deposited ;
Materlal of any kind ;
In any pince on the bank of any navigable water;
Or on the hank of any tributdary of any navigahle water;
Where the snme shall be liable to be washed into such navigable witer,
either by ordlnary or high tldes, or by storins or floods, or otherwise
‘Whereby navigation shall or may be ilmpeded or obstructed ; and
(ii) The defendant 1s not conducting operations In connectlon with the
improvement of navigable waters or construction of publle works, eonsidered
necessary and proper by the U.S. officers supervising such Improvement of
publle work ; and
(i11) The defendant does not have a permlt from the Secretary of the
Army of the (:orps of Engineers authorizing such deposit.

II. POLICY

1. The policy of the Department of Justice with respect to the enforcement
of the Refuse Act for purposes other than the protectlon of the navigable
capnelty of our natlonnl waters, is not to attempt to use It ax a polintion

nbatement statute in competition with the Federal Water Pollution Control .

Act or with the State pollution abatement procedures, but rather to nse it
to supplemnent that act by bringing approprinte actlons either to punish the
oceaslonnl or recaleitrant polluter, or to abate continuing sources of pollution
which_for some reason or other have not bzen subjected to a proceeding con-
ducted by the Federal Water Quality Administration or by a State, or where
in the opinion of the Federal Water Quality Administration the polluter has
falled to comply with obligations under such a procedure. To this end, the
Instructions in section IIT below encourage U.S. nttorneys to use the Refuse
Act to punish or prevent significant discharges, which are either accidentnl or
Infrequent, but which are not of a contlnuing nature resuiting from the or-
dinary operations of a manufacturing plant. Discharges of thls last type, of
course, pose the greatest threat to the environment--but it is precisely this
type of discharge that the Congress created the Federnl Water Quality Admin-

istrntion to decrease or eliminate, and -it is to the programs, policies, and pro-

cedures of that agency that we shall defer with respect to the bringing of
>
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actions under the Refuse Act. Therefore, in order that we might coordinate
our litigation with the programs of the Federal Water Quality Administra-
tiom, civil and criminal actions against manufacturing piants which con-
tinuously discharge refuse into the navigable waters of the United States are
not among the types of actions whieh the U.S, attorneys may initiate on their
own authority. Similar reasons exist for the exclusion of other types of actions
which the U.S. attorneys may initiate on their own authority, and it is thus
important that the U.S. attorneys read the instructions in section III below
carefinlly, and on their own authority initiate only such actions as come
elenrly within the ambit of those authorized to be initiated by them. U.S.
attorneys are invited to call the departmental officials referred to in paragraph
10 of section III for advice and guidance in Rlefuse Act actions.

2(a) Within the Department of Justice, the handling under the Refuse Act

. of criminal actions is the responsibility of the Criminal Division,

(b) Within the Department of Justice, the handling under the Refuse Act of
civil actions involving ships or vessels, is the responsibility of the Civil Division.
(e) Within the Department of Justice, the handling under the Refuse Aet

- of all other civil actions ia the responsibility of the Land and Natural Resources

Division.

3. U.S. attorneys are enconraged to bring criminal actions for violations of
the Refnse.Act within the limitations set forth in paragraph 1 in section ‘III
beloy,

4, 1.8, attorneys™are encouraged to bring civil actions to enjoin violations
of the Refuse Act within the limitations set forth in paragraph 2 in section
I11 below.

5. U.S. attorneys shall not initiite any action not within the purview
of paragraphg 1 and 2 in section I1I below exeept pursuant to an authorization
from the appropriate Assistant Attorney General,

1IL. PROCEDURES TO BE FOLLOWED NIY U.B, ATTORNEYS

1, U.S, attorneys may, withont prior anthorization, initiate criminal prosecu.
tions or civil nonnlty actions to pnnish vlolntlons of the Refuse Act, where the
follmvlng conditions exist :

(A) (1) - The U.S. attorney has received evidence from the Coast Gnard
or Corps of Tngincers, or is otherwise satisfled that he has adequate evi-
dence to prove that the defendant has, by his actions, cansed to be deposited
or discharged into the nnvlgnhle waters of the United States or trilmtaries
thereof matter of the following types:

Any matter of any kind discharged from a ship or vesse: of any kind
[Department memo No. 376 (June 3, 1004) and supp. 1 thereto (May 24.
1966) contain pertinent Instructions with respect to actions invelving
ships] :

T _Oi1 from any shore-hased source ;

. Any other materia} (other than a continuing industrial discharge) of
any -kind. including Imt not limited to demolished hnildings. dirt, slag.
garbage, or finished items of mannfaeturer such as tires, bottles, anto-
mobiles, sinks, and refrigerators ; and

‘ (11) The U.8S. attorney has been advised by the local office of the Corps of
Engineers that the dlqohqrge of such matter into the navigable waters was

. not pursnant to any permit issued by the Corps of Engineers,

2, U.S. attorneys may, without prior authorization. Initiate civil actions to
enjoin violafions of the Nefuse Act, where the following conditions exist:

(A) (1) The U.S. attorney has received evidence from the Coast Guard
or the Corps of Engineers, or is otherwise satisfied thaf he has adequate evi-
.dence to prove that the defendant has, by his actions, tansed to he ‘deposited
or discharged, Is présently ennsing to he deposited or discharged. or threatens

- to continue to_cause to be deposited or discharged, into the navigable waters

of the Unllted States, or tributaries thereof mntror of the following types:

oil; .-

Any ofther materini (6ther. thnn a continuing 1ndnetr1nl dlscharge)
of any kind, including but not limited to demolished huildings, dirt, slag,
garbage, or finished items of manufacture such as tires, bottles, antomo-
k)ile_s, sinks, and refrigerators:and

i
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(i1) The U.S. attorney has been advised by the locnl office of the Corps of
Engineers that the discharge of such matter into the navigable waters was
not pursuant to any permit issued by the Corps of Eugineers, and

(iff) The U.S. attorney has been advised by the local office of the Federal
Water Quality Administration that the activities of defendant were not or

are not the subject of any administrative proceeding whicli has heen or iy

heing conducted by the Federal Water Quality Adwministeation, or

(B) (1) The U.S. attorney has received cvidence from the Coast Guard
or the Corps of Iinginvers, or is otherwise satisfied that he has evidence to
prove, that the defendant has placed on the bunks of a body of water material
of any kind, including.u pier or othier stroncture which s deteriorated.
where such material or structure, or a portion thereof, §s liable to be washed
into a navigable body of witter, whereby navigatioh may lu inpeded  or
obstructed, and

(i) Thie deposit.of the material on the bank Ix not expressly author fhed hy
the Corps of Engineers.

3. UK. attorneys shall in no case, \\Itlmut prior nuthorization from the nppro-
priate Assistant Attorney General, initiate ecither a criminal or civil action
under the Refnse Act ngalmt a Stute. county, or municipatity, or any ofher
political subdivision of n State, or any person auting pursnant to a ileense from
such State, county, wnnieipality, or ot r bolitienl subdivision.

4. U.S. nttornqs shall in no case, without priorauthorization from {he .a~=istant
Aftorney General for 1lie Land nnd Natural Resomrees Division, initiate o eivil
action for an injunction where the defendant is or has been a party to an admiu-
istrative procecding which ims been or I8 being ~onducted by the Federal Water
uunlm Administration.

5. U8 attorneys shall in no case, without prior nuthorization from the apiro.
priate Asslstant Attorne y General, initiate either a civil or eriminal action under
the Refuse Aet where the nlvrendnnls adlegedly unlawful activity is the subjeet
of -abatement ltigation or ceriminal proscceution initiated by o State, county,
runicipality orvtlier politicul subdivision.
~ 0. U.8. attorneys shall in no case, without prior authorization from the Assistant
Attorney: Gencral for the Internal Security Divislon, initinte under the Refuse
Act 2 eriminal or civil nction involving a foreign vessel where it appenrs:

(1) That the vessel entered the territorinl waters of the United States
without giving nclice of its entry, in violation of the regulations issued
pursnant to 50 U.S.C. 191, or that the operator of the vessel violated any
of the other regnlations issued pursnant 1o 50 U.S.C. 191, or

(i) That the vessel was engaged 1 fishing or fishing support aetivities in
U.S. territorial waters in vielatiofi of 16 UK. 1081,

7. A. Should a U.S. attorney wish to initiate an action not specificaliy anthor-
fzed to be initiated sy subparagraphs 1 and 2 above, or specifically directed not
to be initiated by subpardgraphs . t.: and 6 above, he will,

(i) It he seeks authority to initinte a criminal action, forward a report
to the Assistant Attorney General for the Criminal Division showing the
existence of the necessary elements for action, and requesting authority to
bring the suit, nr

(ii) If he seeks authority to initiate a civil action for an injunection,
forward a report to the Assistant Attorney General for the Land and
Natural Resources Division showing the existence of the necessary elements
and requesting authority to bring the suit.

8. A. Since citizens who supply information relating to violations of the
Refuse Act may be entitled to be paid one half of the fine collected upon convie-
tion for such violation, U.8. attorneys will keep records of all actions initiated
pursnant to information supplied by citizens, keeping in mind that they may be
called npon to recommend to the court for or against payment of hounties.

B. Where a U.S. attorney is advised by a citizen of an alleged violation of
which he already has notice, he shall promptiy so advise the citizen.

C. Citizens who in general terms inform the United States Attorney of Refuse
Act violations should he advised that they can be eligible to receive the hounty
provided for under the act only upon their supplying specific information con-
cerning the alleged violations. which information is either used as the basis for
a criminal complaint or in the trial of the case, and results in-a conviction and
the levying of a fine.

e
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D. The authorizations to initiate action, and the limitations thereon, set
forth in subparagraphs 1, 2, 8, 4, 6 und 6 above apply to uctions for violations
reported by citizens, as well as to actions based on Information obtained from
official and other sources. '

0. U.S. attorneys should take no position with respect to, v: seek to inter-
vene or appear as amicns curide, in any qui tam actions which may be brought
under the supposed anthority of the Refuse Act. . .

10. A. Coples of all complaints, pleadings, and other papers filed by U7.S, attor-
neys in criminal actions under the Refuse Act initiated by them pursuant to para-
graph 1 ahove sliall be sent to the Assistant Attorney General, Criminal Division,
Department of Justice, Washington, D.C. All telephonic inquiries relating to
eriminal prosecutions nnder the Refnse Act should be directed to Chilef, Admin-
istrative Regulations Section, Criminal Division, WI'S 202 737 267G,

3. Copies of all complaints, pleadings and other papers filed by U.S. altorneys
in civil actions under the Refnse Act initiated by them pursuant to paragraph
1 above. which actions involve ships or vessels, shall be sent to the Assistant At-
torney General, Civil Division, Department of Justice, Washington, D.C. ANl
telephionie inquiries relating to civil actions under the Refuse Act involving ships
or vessels should be directed to the Chief, Admiralty and Shipping Section, Civil
Division, TS 202 737 3476. .

C. Copies of n]1 complaints, pleadings and other papers filed by U.S. attorneys
in a1l other civil actions initiated by them pursuant to paragraph 2 ahove shall
he <ent to the Assistant Attorney General, Land and Natural Resources Thvision,
Department of Justiee, Washington, D.C. All telephonic inquiries relatin& to such
civil nections should he direeted to the Chief, General Litigation Section, FTS I
a2 737 2705,

D. All inquiries relating to'violations of the Refuse Act by ships whiech may
algo be violating the provisions of 50 U.S.C. 101 or 16 U.8.C. 1081 (see paragraph

- ¢ ahove) shall be directed to the Assistant Attorney General, Internal Secnrity

Division, Washington, D.C. Telephonic inquiries should be directed to the Crim-
innl Seetion, Internal Security Divigion, FTS 202 737 2370.

F. The addresses and telephone numbers of the regional offices of the Federal
Water Quality Administration, and the district offices of the Corps of Ingineérs
nnd of the Coast Guard, are attached ns Appendix 1. U.S. attorneys shall be re-
sponsible for coordinating their activities, and cooperating, with these offices
in initinting netions pursuant toparagraphs1and 2 of this seetion.

Snmo KAsAIwA.
Assistant Attorncy General,

Land and Natural Rcsources Division.
Winriam D. RuckeLsnavus,
Asaigtant Attorncy General,
‘ eirit Division. B
WL R. WiLsoN,
\ Assistant Attorney General.
Criminal Division.
J. WALTER YEAGLEY, - )
) A ssistanl Attorney General,
Intcrnal Security Division.
[ Approved July 10,1970.]
' AprPENDIX 1

A. FEDERAL )}_‘ATER QUALITY ApMINISTRATION REGION OFFICES

Northeast Region, FWQA, room 2303, John F, Konnedy Federal Office Building,
Boston. Mass. 02203, Telephone: (617) 223-7210. :
Middle Atlantic Reglon, FWQA, 018 Emmet Street, Charlottesville. V'n. 22901,
“Teleph ne: (703) 290-1376.
Southeast Region, FWQA, Snite 300, 1421 Peachtree Street, NE, Atlanta, Ga.
30309, Telephone : (404) 526-5737. :
Ohio Basin Region, FWQA, 4676 Columbin Parkway, Cincinnati. Ohio 45228,
Telephone; (513) 871-6200. :
Northwest Region, FWQA, room 570—Pittock Block, Portland, Oreg. 97205,
Telephone: (503) 226-3915.
Great Lakes Reglon, FWQA, room 410, 33 East Congress Parkway, Chicago,
111, 606035, Telephone: (312) 828-5250.
reap
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Missouri Basin Region, FWQA, 911 Walnut Street, room 702, Kansas City, Mo.
64100, Telephone: (810) 374—5493

South Central Region, FWQA, third floor, 1402 Eim Street, Dallas, Tex. 75202,
Telephone : (214) 740-2161,

Southwest lleglon FWQA, 760 ‘\Inrket Street, San Francisco, Cnllf 04102, Tele-
phono (415) §50-5870.

B. Corrs or ENGINEERE DIVISION AND DISTRICT OFFICES

U.S. Ariny Engineers Division, Lower Mississippi Valley, Corner Crawford and
Walnut Streets, .O. BDox 80, Vickshurg, Miss, 30130, Telephone _duty hours—
(G01) 63G-1311, nonduty hours—-(601) 635--9357.

U.8. Army Engineers District, Memphis, 668 Feder.ll Office. Building, Memphis,

Tenn 38103, Telephone duty hourq-—(()Ol) 6534-3221, nonduty honrs— (901)

397-7501.

U.S. Army Engineers District, New Orleans, .0, Box 00267, Foot or I’rytanin
Street, New Orleans, La. 70100, Telephone duty hours—(504) 865-1121, nonduty
hours— ( 504) 8§65-1041, (504) 861-2203.

U.S. Army Engineers District, St. louis, 806 Olive St., St. Louis, Mo. 63101,
Telephone duty hours—(314) 368-2817, nonduty honrs—('&H) 7204735, .

U.S. Army I‘nglneers District, Vicksburg, 1N0, Box 60, U.S. postoflice and

courthouse,, Vickshurg, Miss. 39180, Telephone duty hourq—(UOI) 636-1311, non- .

duty hours—(601) 636-7111,

- 1.8, Army Engineers Division, Missourl River, P.O. Box 103 Downtown Sta-
tion, USI’O & Courthouse, 215 North 17th Street, Omaha, Nebr, 68101, Telephone;
duty honrs—(402) 221-121, nonduty hours—(402) 453-0202.

U.S. Army Engineers Distrlct, Kansus City, 700 Federal Office Building, 601
E, 12th Street, Kansas City, Mo. 64100, Telephone ; duty hours—-—(816) 3743896,
nonduty”’ hours—(013) 640-0088,

U.8. Armv Engineers District, Omaha, 7410 U.S. postofiice and courthouse, 215
North 17th Strcet Omaha, Nebr. 68102, Telephone: duty hours—(402) 221-1221,
nonduty hours—(402) 453-0202,

U.S. Army Engineers Division, New England, 424 Trapedo Road, Waltham,
Mass, 02154, Telephone: duty hours—(617) 894-2400, nonduty hours— (617)
894-2404.

U.8. Army Engineers Division, North Atlantic, 80 Church Street, New York,

N.Y. 10007, Telephone duty hours—(212) 264-3311, nonduty hours—(212) 209~
To24Mm,

.8, Atmy I‘nglneers District, Baltimore. P.0. Box 1715, 31 Hopkins Plaza,
Baltimore, Md 21203, Telephone. : duty hours—(301) .902-3311, nonduty honrs—-
(301) 828-0105, -

%89, Army Engineers District, New York, 26 Federal Plaza, New York, N.Y.
10007, Telephone : duty hours— (212) 264-3311, nonduty hours— (212) 204-3311,

U.S. Army Engineers District, Norfolk. Fort Norfolk, 803 Front Street, Norfolk,
Va, 23510, t(-l(\phone duty hours—(703) 0625-8201, nonduty hours—(703) 622-

LT3,

U.S. Army Engineers District. Philadelphia, U.S, Custoinhouse, Second and
Chestnut Streets, Philadelphia. a. 19106, telephone: duty hours—("l n) 597-
3311, nonduty hours—(215) 649-5702,

1.8, Army Engineers Division, North Centrnl 536 South Clark Street, Chicago.
111. 60605, telephone: duty hours—(312) 353-0383, nonduty hours—(312) 646-
2183, .

U.S. Army Engineers District, Buffalo, 1776 Niagara Street, Buffale, N, Y, 14207,
telephone ¢ duty hours—(716) 876-5454, nonduty hours—(716) 87¢-5454. -

U.8. Army Engineers District, Chicago. 219 South Dearborn Street, Chicago. Il
60604, telephone: duty hours—(312) 353-6400, nonduty hours—(312) 646-2183,

U.8. Army Engineers District, Detroit, Post Office Box 1027, 150 Michigan
Avenue, Detroit, Mich, 45231, telephone: duty hours—(313) 963-1261, nonduty
hours—( 313) [68-2840.,

1.8, Army Engineers District. Rock Island. Clock Tower Building, Rock Island,
I 61201, telephone : duty hours—(300) 788-4361, nonduty hours—(309) 762-
0058,

U.S. Army Engineers District, St. Paul, 1210 11,8, Postoflice and Customhouse,
St. Paul, Minn, 55101, telephone: duty hours—(612) 725-7506, nonduty hours—
(612) 941-2000.
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U.8. Army Engineers District, Lnke Survey, 630 Federal Building and U.8.
Courthouse, Detroit, Mieh. 45226, telephone: duty hours—(313) 220-6191, non-
duty hours—(313) 568-2840,

U.8. Army Engineers Division, North Pacific. 220 Southwest Eighth Street,
Portland. Oreg. 87200, telephone: duty hours—(503) 226-3361, nonduty bours—
(503) 2243275, ’ ;

1.8. Army Engineers District. Alagkn, Past Office Box 7002, Anchorage. Alaska
09501, telephone: duty hours—(907) 752-9114, nonduty hours—(907) 279-1132,

1.8, Army Engineers Distriet. Portinnd. Post Office Box 2046, 2850 Southeast
820 Avenue, Portland. Oreg. 97208, telephone: duty hours—(503) 7714441,
nonduty hours—(503) 771-1305. : y '
© 1.8, Ariny ingineers Distriet, Seattle, 1510 Alaskan Way, South Seattle, Wash.
0R134, telephone : duty honrs—(206) 682-2700, nonduty honrs—(2006) 682-2700.

U.S, Army Enginecers District. Walla Walla, Bnilding 002, City-County Air-
port, Walla Walla, Wash. 09362, telephone : duty bours—(509) 525-5500, nonduty
hours— (£i0)) 5253178, . ¢

U.8. Army Engincers Division, Ohio River, Post Office Box 1159, 550 Main
Street. Cinelnuati, Ohlo 43201, telephone : duty hours—(513) 684-3001, nonduty
hours— (513) H01-3778. )

U.S. Army Engincers District. Thintington, Post Office Box 2127, 502 Eighth
Street. IHuntington. W.Va, 25721, telephone: duty hours—(304) §20-2318, non-
duty hours—(304) 525-8132, .

U.8, Army Enginecrs Distriet, Louisville, 830 West Brondway. Louisville, Ky,
40202, telephone : duty hours-—(502) §%2-5011, nonduty hours—(812) 256-3371,

U.S. Army Fngineers District, Nashville, Post Office Box 1070, 300 Federal
Office Building. Nashville. ‘Tenn, 37202, telephone : duty hours— (615) 242-8321,
nonduty lhours—(615) 242-2769, (615) 352-2871, i

U.S. Ariny Engineers District. Pittsburgh, 2032 Federal Building. 1000 Liberty
Avenue. Dittshurgh, I’a, 15222, telephone : duty hours—(412) 6445311, nonduty
hours—(412) 366-0047, . )

.S, Army Englineers Division, Pacific Ocean Bnuilding 98, Tdrt Armstrong,
Ilonolulu, Ilawaii 96813, telephone : duty hours—(808) 40-0531, nonduty hours—
(R0B) H452-013.

U.S. Army Engineers Distriet, Ilonolulu, Building 96, Fort Armstrong. Ilono-
luluﬁuuwﬂli 96813, telephone : duty hours—(808) 403711, nonduty hours—(S08)
BGSRH6.

U.S. Army Engineers Division, South Atlantic, 510 Title Building. 30 Pryor
Street 8W,, Atlanta, Ga, 80303, telephone : duty hours--{404) 526-0111, nonduty
hours— (404) 233-TR37,

U.8. Army Lngineers District, Churleston, Post Office Box 919, Federal Build-
ing, 334 Meeting Street, Charleston, S.C. 20402, telephone: duty hours—(803)
174171, nonduty hours—(&803) 766-5772.

U.8. Army Engineers District, Jueksonvilie, Federal Building. 400 West Bay
Street. Jaeksonville, Fla, 32202, telephone : duty hours—(004) 791-2011, nonduty
hours— (04) 380 -S268, N

U.S. Army Engineers District. Mobile. Post Office Box 2288, 2301 Airport Boule-
vard. Mobile, Ala. 36601, telephone: duty hours—(2035) 473-0311, nonduty hours—
(205) 473-7362,

U.S. Arny Engineers District, Savannal. PPost Office Box 889, 200 Enst Saint
Julian  Street. Savanuah, Ga. 31402, telephone: duty hours—(912) 233-8822,

© nonduty hours—-(912) 20 -KS2205,

U.8. Army Engineers District, Wilmington, Post Office Box 1890. 308 Federal
Building, U.S, Courthonse, Wilmington. N,C, 28401, telephone : duty hours—(910)
763-9971, nonduty hours—(919) 762-7035. )

U.S. Arny Engineers Division. Sonth Paeific. 630 Sansome Street, Room 1216,
San Francisco, Calif. 04111, telephone: duty hours—(415) 556-9000, nonduty
hours—(415) H56—-0014. .

U.S. Army Engincers District, Los Angeles, P.O. Box 2711, 300 North Los
Angeles St, Los Angeles, Calif. 80033, Telephone duty hours—(213) 68S-5522,
nonduty hours— (213) (885522, - :

U.S. Army Engineers District, Sacramento, 630 Capitol Mall, Sacramento,
Calif. 93814, Telephone duty hours—(910) 449-2000, nonduty hours—(016)
452-1535.

U.S. Army Englncers District, San Francisco, 100 McAllister Street, San Fran-
ds(f_oé ((Jjalif. 94102. Telephone duty hours—(415) 556-9000, nonduty hours— (413)
556-3660.
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U.S. Army Engineers Divisian, Southwestern, 1114 Comnerce Strect, Dulins,
Tek. T5202. Telephone duty hours—(214) 74850611, nonduty hours—(214)
5206-5007,

U.S. Army Engineers District, Albuquerque, P.Q. Box 1580 517 Gold Avenue
SW., Alhuquerque, N. Mex. 87103. Telephone duty hours—(uOo) 843-0311, non-
duty hours—(505) 20844550, -

U.S. Army Engincers District, Fort Worth, P.0O. Box 17300, &19 Taylor Street,
Fort Worth, Tex. 76102, 'I‘elephone duty lmurs—(SlT) 334-3011, nonduty hours——
(817) 4571-4420.

U.S. Army Lngineers District, Galveston, M), Box 1229, Gnlv(-stml, Tex.
T7550. Telephone duty hours—(713) 703-1211, nonduty hLonrs—(713) 702-0314.

U.S. Army Engineers District, Little Rock, P.O. Box 867, T00 . Capitol, Little
Rock, Ark. 72203. Telebhone hours—(H01) 372-4361, nonduty hours—(501)
3722011,

LS. Army Engineers Distriet, Tulsa, P.0. Box 61, 224 South Boulder, Tulsa,
Okia. 74103, Telephone duty lours—(918) #84-7151, nonduty lmnr~——(!l18)
H87-0311,

C. Gaasr GUARD DiSTRICT OFFICES

Twelfth Coast Guard District, 630 Sansome Street, San Francisco, Calif.
94126, duty officer: (415) 356-H500.

Thirteenth Codst Guard District, 618 24 Avenue, Seattie, Wash, 98104, duty
officer : (200) 624-2902,

Fourteenth Coast Guard District, 077 Aln Moana Blvd., IHenolulu, Ilawaii
06813, duty officer: (Hono) H588-841 (commercial only), Autovan (315) T32-4800
Drop 22 . i

Seventeenth Coast Guard District, IN0O. Box 3-5000, Juneau, Alaska 99801,
duty officer: (907) 580-7310 (commercial oniy).

First Const Guard District, J. F. Kennedy Federai Bldg., Government Center,
Boston, Mass. 02203, duty officer: (617} 223-3645,

Second Coast Guard District, Federal Building, 1520 Market Street, St. Louls,
Mo. 63103, duty officer: (314) 622—4614.

Third Coast Guard District, Goveruors Island, New York, N.Y. 10004, duty

“officer: (212) 204-4500.

Fifth Const Guard District, Federal Bldg. 431 Crawford Street, l’ortmnoutll,
Va. 23705, duty officer: (703) 393-6081.

Seventh Const Guard District, room 1018, Federai Bldg., 51 SW. 1st Avenue,
Miami, Fia. 33130, duty officer: (305) 350-5611.

Eight Coast Guard District Customhouse New Orieans, La. 70130. duty, oflicer ©
(504) 527-6225,

Ninth Coast Guard District, 1240 East 9th Street, Cieveland, Ohlo 44199, duty
officer : (218) 522-3083.

Eieventh Coast Guard District, ITeartwell Bidg., 19 Pine Avenue, Long Beath,
Calif. 90802, duty officer: (213) 437—2!)44 (I“’I‘S) (213) 437-2041 (commerecial).

(
THE CoNsFRVATION FousNbvation,
Washington, D.C., July 15, 1970,
Hon. Siro KASH!WA,
Assgixtant Attorney General, Department of Justicc. Lands end Natural Re-
sources Division, Washington, D.C.

DeAR M. KasgIwA: As I am sure yon recognize, the policies of the Justice
Department have a profound impaet on the Nation's response to environmental
degradation. Among the most important duties of thic Department in this regard
is its role in enforeing '¥Fédernl laws against pollution. The 1809 Refuse Act
is one such law that U.S. attorneys are specificaliy charged to enforee. It Is
commonly considered to b & potentially strong and vital tool to help insure com-
plinnee with the Nation's water quality program and in the enforceinent of key
provisions of the Water Quatity Improvenient Act of 1970,

We were, therefore, concerned to rend your letter of June 2, 1970. to Congress-
man Henry Reusxsexpressing the Department’s policy toward the nse and enforce-
ment of the Refuse Act. The poliey of this letter has heen suhsequently detailed
by the DNepartment in its Guidelines for Litigation under the Refuse Act, issued
to all U8, attorneys on June 15, 1970, These guidelines appear to ignore the
statutory mandate of the U.S. attorneys to “vigorously prosecute’ violntions
of the Refnse Act and to neglect the (omplementnry role of the act in enforcing
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State water quality programs approved by the Federal Water Quality Admin-
istration. )

In your letter to Congressman Reuss, answering certain questlons about the
1%‘)9 Refuse Act, yon state that :

“1t wonld be pateutly poor prosecutive judgment as well as lacking in com-
mon sense to bring prosecutive action under the Refuse Act where such enforce-
ment activity would have a disruptive or devitalizing effect upon programs
designed or approved by the Federal Water Quality Administration * * *”

You then state that you would not seek injun'tlons against persons discharg-
ing refuse in U.S. naviguble waters where it would “disrupt’” Federal water pol-
lnLiun programs or where it would be *“dupliciative of such actlion as the State nny
“have initinted to abate the smme souree of polintion” Your letter further notes
that:

*1t would not e in the gennlne interest of the Government to bring an action
under the Refuse Aet to seeure a erimingl sanction against a company who ad-
mittedly is diseharging refuse in the navignble waters of the United States. huf
which, pursnnnt to a program being condueted by the Federal Water Qunlltv
Administration, is spending signifiennt amonnts of money to seeure nbatement of
that pollution.”

This new policy of the Justice Departinent has been formalized in lts “Guide-
lines for United States Attorneys” In several compiex ways.

U.S. attorneys may not initiate elvil and eriminal actions under the Retuse Act
against ¢ nmnufnctmim, plants which continmously diseharge refuse” into U.S.
nnvigable waters.

U.S. attorneys may not initint(- Injunetive actions under the act wherever the
uetivitios of the defendant have heen or are subject to *any administrative pro-
ceeding” of the FWQA,

Furthermore, U.S. attorneys may uot initinte any criminal or eivil action
sagninst a State, eminty, or municipality, or any other political subidivision of a |
State, or any person acting pursuant to a license from such State, eounty, munie-
ipality. or other politienl subdivision.* .

Only If U.S, attorneys obtain prior Justice Department approval. in most cnses
from two separate divisions in Washington, ean they avoid these extremely hroad
exceptions. Such elenrance by 1.8, attorneys is neither specified by the act nor
heretofore required by the Departinent.

[ Nore.—J\ssistant Attorney General Shiro Kashiwa's letter of June 2, 1970,
to Chairman Reuss is printed in appendix 8 of this hearing record, pp. 175-177.]

We question whether by the above policy the Department recognizes the impor-
tance of the Refuse Act, its enforceinent nandate to US, attorneys, and the act’s
critical role in providing effective remedies against violation of federally ap-
proved State water quality standards.

The Refuse Act genernlly requires that a person dumping “refuse” into navi-
gable waters of the United States must first obtain a permit from the Corps of
Engineers. The term “refuse,” which does not incinde municipal sewage, has
been hroadly construed by the eonrts and the Department of Justice to include
oll, gasoline. other chemical pollutants, and even hot water. 1t {s one of the ap-
parent strengths of the Refuse Act that U.S. attorneys are speeifically directed
to “vigorously prosecute” any violators and then to report the netion taken to the
1.8, Attorney General.

Since passage of the 1899 Refuse Aet. Congress has passed no law that does
anything hut eontinue and expand its application. The corps now n8es its permit
anthority to enver bronad environmentnl effects on U.8. navigable waters. The
Nutionat Environmental Poliey Aei af 1970 simply reinforces this corps juris-
diction. And it is highly signifieant that the Federal Water Pollution Control Act
spocifienlly states that - where poliutlon is eoncerned the Refuse Aet and its
enforeement provisions nve nat to e affeeted or impaired.

We recognize thot the Refuse Aet doces not itself eonstitute 2 water pollntion
control program. Rather it is a meanus by whieh Federal and State water quality
programs enn be enforeed. Moreover. the Water Quality Tmprovement Aet of 1970
removes any doubts nhout appliention of Refuse Aet permits to water pnllntiom
ahatement. Tts Ianguage makes elear the intention that it be applied to federnlly
apnroved State water quality programs in a vital, complementary fashion.

Section 21(h) of the Water Quality Improvement Act requires that any
applieant for a Federal permit “which may resnlt in any diseharge into the
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navignble waters of the United States'” must provide the permitting ngency with
a certificate from the appropriate State or interstate ngency that the proposed
activity will not violate appllcable water qunlity standards. In general, only
after such certification is given may the Federal permitting ngency grant a
ermit,

! The central role of the Refuse Act here is obvious ; if no permit is required by
the Corps of Engineers, then the guarantees of sectlon 21(h) cannot be applied,
This result would effectlvely vitiate the strong water pollution provisions of the
Water Quality Improvement Act.

The corps, of course, is not in a position to require Refuse Act permits if the
Ju«tice Department does not prosecute those discharging refuse without permnits,
or those violating the conditions of the permits,

It shonld be clear that the Corps of Engineers can use its permit anthority
nnder the Refuse Act in n posltive, manngeriai sense to see that the appliennt
abides by applicable State or interstate water poliution control regnlations. If
the applicant is. in your words, “n compuny which admittedly is discharging
refuse into navigable waters,” then the water qunlity certifieate now required
would specify the appropriate pollution abatement schedule necessary to eom.
ply with applienble water qualtty standards., The permit given by the eorps
would never need to he a “license to pollnte” sinee it would require complinnce
with the nbatement schedule, Violntlon of -this State or interstate schedule
woild, under section 21 of the Water Quallty Improvement Act, require revoen-
tion of the eorps permit.

This same section mnkes clear that Federal permits are to require complinnee
with the purposes of the Federnl Water Poliutlon Contral Act, ns nmended. even
“in the case of any activity which will affeet quality but for whieh there are no
applienble water qunlltv stundards.” The importance of this mandate to uve Hw
Refuse Act has been highlighted reeently by the revelation that mercury has
been continuonsly dumped by mannfaeturers in the Nation’s rivers and Tnkes,

The drendful pnlsonnus effects of these nctions on aquatic life and man is now .
known to us nll, but questions have been raised as to whether the mereury
dumping that hns occurred is elearly or immediately prohibited by applieable
water quality standards. Fortunately, section 21 of the Water Quality Tmprove.
ment Act makes this uncertainty irrelevant with respeet to enforeement of the
Refuse Aet: mercury dumping in U.S, navigable waters enn be simply stopped . .
by the Corps of Engincers. But here the poliey of the Justice Departmment is ’ + \
enicinl, Surely U.S. attorneys should he allowed to invoke the injunetive and R
- eriminal remedies of the Refuse Act, and do so quiekly, whether or not the
, discharge isof a “continuous” nature,
Seetion 21 of the Water Qunlity Improvement Act is. therefore, designed to
¢ ensure eomplinnee with the Nation's anti-pollution policies and applieable water
quality standards through various existing meehanisms. Tt elearly, states that
“nothing in this section shall be eonstrued to 11mit the anthority of any depart-
o maent or ageney pursuant to any other provision of Inw to reqitire compliance with .
applieable water quality standards.” :

For the rensons stated, the Refuse Aet I8 wholly eonsistent with the Federnl .
water quality progran. We helieve that a legal poliey bnsed on any other eon.
struetion would result in a nationnl water pollntion effort shorn of n most vital
enforcement tool,

Wo have had manv ingniries from citizens and eonsetvntion groups ahout the
effectiveness of the Refuse Aet and nsking why 1.8, attorneys do not use it more
extensively, In the Inst year, however., we have noted that U.K, attorneys have
attended more to the aet, and nfter passage of the Water Quality Improvenent
Act it appeared that this trend eonld aeeelerne. Now we are concerned at the
«igns that the Department of Tustiee would 1imit the initintive of U.S, attorneys :
in enforcing the Refuse Act and that the Department may be ignoring section 21 :
of the Whter Quality Improvement Act as it relates to the Refuse Act..

In order to answer our own inquiries and give n fair explnnation of the new
poliey of the Justice Department. we would like your response to the following

- questions :

(1) How many actions have heen files] by 1.8, nttorners under the Refuse Act
in the year prior to iscuanee of the new Guidellnes?

(2) What in your opinion will be the effeet of the new Guidelines on the
number of actions filed hy 1.8, nttorneys in the future?

(3) What is the smtnfnr,v justifiention for eurtailing the authority of 1.8,
attorney« to enforce the Refuse Aet where there is:
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(n) Continuous discharge of refuse in U.S. navigable waters.
(b) Discharge of refuse in U.S. navigable waters where the activity is
subject to FWQA “administrative procecding.”
(¢) Sueh discharge of refuse by a State, county, or munieipality or other
State subdivision. . .
(d) Such discharge by “any person aeting pursuant to'a lieense from such
State, county, or municipality or other political subdivision.”
(4) What is the effect of these restrictions on section 21 of the Water Quality
Improvement Aet? In what way would the Refuse Act have a “disruptive or
devitalizing cffect” on the requirements of this section, and can this section retain
its intended effeet if Refuse Act permits are not réguired and enforced?
We would appreciate your attention to this requgted information.
Sincereiy, .
ARTIIUR A, DAvIS, it
Viee President, Operations, ’

DEPARTMENT OF JUSBTICE,
Washington. L.u., !5y 21, 1970.
Mr. ARTHUR A. DAvVIS,
Vice President, The Conservation Foundation,
Washington, D.C.

DEAR MR. Davis: I am happy to have this opportunity to answzz the questions
with regard to the enforcement of the Refuse Act raised in your letter of July 15,
1970, to me, and to corrcet the misconstruction of our guidelines for litigation
nnder the Refuse Act which have been publicized by certnin persons and which
are refieeted in your letter. .
The first thing which yYou must reatize is that the guidelines are instructions
to the U.8. attorneys. The reason for the issuance of the guidelines was that many
U.S. attorneys were unfamiliar with the provisions of the Refuse Act of 1899,
and those who were familiar with it were uncertain as to how they might pro-
T TTTTTTT——————————ceed-to-prosecute violations. For example. section 17 of the Rivers and Imhors
Act of 1899 (of which the HefuSé Activ-rec13)-states—that. it shall be_the :
duty of the U.8. attorneys to vigorously prosecute all offenders against the* * ¢~ —————ou.___
[Refuse Act] when requested to do 8o by the Secretary of the Army or by any
of the officials hereinafter designated * * *.” It has become increasingly commeon,
. however, for possible offenses of the Refuse Act to he reported to the U.S, at-
. tarneys from sources other than those (I(-slgr{atod in the statute. and the manner
of proeeeding on these cases, therefore, was not clear. Very often. the reports of
violations were in the most general terms—*“X company is polluting"—and
nothing even remotely resembling proof in support of the allegation was pre-
sented; the problem then arose how to obtain evidenee to prove the charge in

——

court.
Furthermore. the Refuse Act—that is. 33 U.8.C. 407—is in itz express terms 2
of criminal statute, and the only sanctions specifieally provided for the violation e

of its provisions are fine and/or imprisonment. Obviously, thus to punish pollu-

tion without stopping it would not Ie of much aid to the environment.
The purpose of the guidelines, then, was to advise the U.S. attorneys that they
might take action on violations of the Refuse Act reported from any source, to
. " indicate to them what Federal agencies could be of assistance to them in seeuring
proof of the allegntions of discharges in violation of the Refuse Act. and to
acquaint them with the fact that the Department helieved that aetions not merely
for fines and imprisonment, but also for injunctive relief could. in appropriate

cases. he brought under the Refuse Act.

To this end. the first signifieant change in previous procedures instituted by
the guidelines was to authorize the U.S. attorneys, when they had acquired what
they deemed to be evidence sufficient to prove a ense, to fhitinte on their own )
initiative and authority. with no need of approval from the Department of Jus- or
tice in Washington, either criminal actions to punlsh violations of the Refuse
Act. or eivil actions to enjoin such violations. Prior to the authorization to bhring

) such actions thus conferred hy the guidelines. any U.S. attorney who wished to
bring any type of action under the Refuse Act involving shore-based pollution.
except in New York Harbor, was required to secure the approval of the Depart-
ment of Justice. Thus the statement on page 2 of your letter. that prior to the
fssuance of the guidelines departmental clearance for the initintion of an aetion
under the Refuse Act was not required. simply is not correct. and the guidelines
represent a signifieant decentralization of authority in the operations of the
Department. .
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' Now it is true that there are three significant areas wherein the requirement
for departmental clearance was continued. These three arcns are set forth in
paragraph 111-3, 4, 53 and the guidelines. These three exceptions cmbrace -
alleged violations of the Refuse Act by (1) State or municipalities, or persons
whose actions in violation of the Refuse Act are purportediy authorized by
States or municlpalities; (2) persons or irms whose polluting activities are the
subject of an administrative proceeding conducted by the Federal YWater Quality
Administration, and (3) persons or firms who are the subject of State, county.
or munieipal eivil or eriminal litigation. (A fourth exception, involving foreign
vessels, is of minor consequence) . In any matter falling within these three exeop-
tions, the U.S. attorney may not initiate action on his own ; instead, as required
by paragraph 111-7 of the guidelines, he must assemble the facts. and evidenee
showing that a case exists, and then, after himself making the initial dceision
as to whether injunctive or criminal sanctions would most be in the public in-
terest, forward the information either to the Criminal Division or to this Division
to secure authorization to bring the suit.

Mnch of the eriticism I have read of the Refuse Act litigntion guldelines
abpears to be based on the assumption that becaunse the ULS. attorneys muy not N
themscelves {nitiate three types of actions, then the Department of Justice will
Rmot initinte actions falling within these three areas. But this assumption is
erroneous, and indeed could not have heen arrived at by anyone willing to read
the guidelines carefully : the first sentence of paragraph II-1 states:
The policy of the Department of Justiee with respect to the enforcement of the
Refusé Act for purposes other than the proteetion of the navigable capaeity of \
our nationul waters, is .
. (1) not to attempt to use it as a pollution abatement stuatute in competition
with the Federal Water Dollution Control Aet or with State pollution abutement
proeedures, hut rather
(2) to use it to supplement that aet by bringing appropriate actions either to
Punish the ocveasional or recaleitrant polluter, or to abate continuing sources of
pollution which for some reason or other have not heen subjected to a procecding

by the Federal Water Quality Administration or by a State, or where in the
opinion of the Federal Water Quality Administration the polluter has failed to
comply with obligations under such a procedure.

1 have added the hrackets and underlining to this quotation to facilitate its
T o rending-sinee so many_seem to have had difficulty in reading it in its ordinary ”
form, and to emphasize that continuing industrial discharges are not automat-
ically c;omptml froin prosecution by the Department, In your letter, you stated
on pige 33
. "We recognize that the Refuse Act does Dot itself constitute n water pallution
control program, Rather it {s n means hy which Federal and State water quality
programs can be enforced.
This, I think you will agree, is substantially the same as the quoted langunge
from our poliey statement.

. But to make the matter clear beyond doubt, let me here assert that where the
Departinent is supplied by a U.S. attorney or any other source with hard evi-
dence of a violation of the Refuse Act, and where the violation is of a type which
the U.S. attorney cannot under the guideiines initiate on his own authority, thils

\ Department will authorize the initiation of the action. unless effeetive mensures
to alate that pollution are alrendy being taken Ly the Federal Water Quality Adl-
ministration or by a State through court netion.

This brings us to your suggestion that the Corps of Engineers use its permit
authority to require polluters to obtain licenses, thereby requiring them to romn-
ply with applienble water quality standards. What policies the Corps of Fngi-
neers might adopt with respect to the issuance of licenses under the Refuse Act.
is. of course. a matter for the corps to decide. hut I cannot agree with you that
the licensing procedure you advocate would he an effective way to abate polln-
tion. The chief defect of the plan is that it does indirectly. and requires an extra
step to do. what may now be done directly and without further lcensing. No
person or firm at the present time IS exempt from the requirement of compliance ’
with water quality standards, where those standards have been established : anid
it is therefore eompletely unnecessary for the Federal Government to license a
person’s activities to subjeet him to those standards. Thus your statoment on
page 3 of your letter that “If no permit is required by the Corps of Inginecrs,

* then the guarantees of seetion 21(h) cannot be applied” misses the point en-
firely. for it supposes that the States eannot impose their own laws on their
vitizens except throngh the medium of a Federal lleense. The purpose of seetlon

Q
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21(b) of the Water Quality Improvement Act Is to prevent the Federal Govern-
ment from licensing polluting activities which are unlawful under the laws of
tlie State where the activities oceur; it is unnecessary to bring this section into
play where a Federal license has not issued and the polluting activity ig therefore
iliegal under Federal as well as State law,

In my opinion, the policy we are pursuing is the one most calculated to obtain
tlie maximum results from existing statutes. Since, under our guidelines, the U.S.
tttorneys now have considerable nuthority, to initinte actious under the Refuse
Act on their own, I do not know how mang actions have been initiated by them
since June 15, and I expect that it may be some time before we can have these
figures, We have attempted to net promptly on the requests for authorlzation
which have been gent in to us pursuant to the guidelines ; as you may have read,
we recently authorized the U8, attorney in New Haven, Conn, to initiate actions
ugainst the city of Bridgeport and five firms within the city to enjoin their
violations of the Refuse Act. We have given gimilar aunthority to the U.S,
uttorney in Cleveland with respict t- the continuing vielutions of the Refuse Act
committed by a chemical company Ou Friday, July 24, having been supplied with

. evidence of violations by thie Department of the Interior, we guthorized the U.S.

attorneys to bring aetions to enjoin the discharges into the navigable waters
of the United States of mereury issoing from 10 blants, Other requests for
authorization are under study, ,

One of the most important things for you to be aware of is that the greatest
Haitation on our abillty to bring actions under the Refuse Act is not that
statute, or any other statute, or our plicies thereunder, but the acquisition of
substantinl evidence to prove the charge, It Is apparently your assumption that
the Corps of Enginecrs has referred to the Department of Justice many/alleged
violations of the Refuse Act, which the Department has failed to prosecute. 1
think that if you will check with the Corps of Lngineers, and its regional oflices,
you will find that In fact the U.S. attétneys have asked the Corps of Engineers
to supply data or evidence with respect to many alleged violations, but with the
corps, beeause of linitations of manpower, simply has not bren able to Investigate
these alieged violations, or to supply the required data, Lacking proof of a
violation of the Refuse Act, the U.S, attorneys cannot go to court, Improved
ways of obtaining proof, and the opening up on the local level of channels of
communlcation between the U.S, attorneys, the regional offices of the Corps of
Engluecrs, and the local offices of the Federal Water Quality Administration, are
subjects which are ngw under discussion. I believe that the situation will improve

- .considerably in the near future, and that If you but observe our iniplementation

of the guidelines, you will be more than satisfied with the actions we take.
Sincerely,
Snire Kasmwa,
Assistant Attorncy General.

THE CONSERVATION FoUNDATION,
Washington, D.C., August 7, 1970.
1Ion, Smoiro Kasuiwa,
Asstatant Attorney General, Lands and Natural Resources Division, Department
of Justice, Washington, D.C.

DEAR MB. Kasniwa : We appreciate your response to our letter of July 16 re-
garding the Justice Departient Guidelines for Litigation under the Refuse Act.
Your letter has, indeed, clarified the Departinent's position.

The need to Inform U.S. attorney shout Refuse Act remedies Is, as you ex-
plain, understandable. Certainly we agree that the Refuse Act could be uxed
with more effect if U.S, attorneys were made more familiar with it

Our basic difficulty, which your letter bgs not dispelled, is with the underlying
policy of the guidelines, There is a difference between use of the Refuse Act ax a
supplement to the Federal and State water quulity program, and its use as an
enforcenment tool to pursue that program.

This difference Is highlighted by the statement in your reply that water quality
standards.can be obtained without regard to the provisions of section 21(b) of
the Water Quality Improvement Act. You note that “no person or firm at t_’he
present time s exenipt from the requirement of compliance with water quality
standards, where those standards have been established; and it iy, tlwrefqre,
completely unnecessary for the Federal Government to liccuse a person's activi-
ties to subject him to those standards.” Your letter goes on to say that our rec-
ommended use of section 21(b) *“‘misses the point entirely, for it supposes that
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the States ennnot impose thelr own laws on their citizens exceept throngh the
medium of a Federal license.”

The policy yon artienlate disregurds the theory behind the Federa] Water ol
Intion Controi Act; Federal leverage is required to foree States to estublish and
implement water qlmllt_v standa rds, Mereury dumping is only one example indl-
cating thiat while States now have n water pollntion permit system, they fre-
quently negleet it, That the Federal Government shonld insist on such State at-
tentlon to Individual polintors is eonsistent with eurrent Federal water polln-
tion policy. Therefore, section 21(h) requires States to implement thelr pollu-
tion controls nnder Federnl supervision over all U.S, navignble waters, whether
or not intrastate, Federal policing Initiative under the Federal Water 1Polly-
tion Control Act is, of eonrse, limited to interstate pollntion.

I'se of Refuse Act permits under section 21(h) likewlse altows quick Federal
enforcemnent of State water quality standards throngh injun('tl\'n--rvmmlivs}
rather than mder the Gmonth procediures on which F'WQA mu=t rely. Where the
IFedernl Government alone has testing £acilities capable of detecting pollation,
especia Iy the toxic variety like merenry, this injunetive nse of Refuse et reme-
dies nider section 21(h) Is both logieal and necessary. Onee corps permits were
issuedd in accordanee with section 21(b), the Federnl Government would he fna
position  to take quick abatement actlon’ when it determines that State water
quallty standards were heing violated in UK, navigable waters.

We are heartened, of conrse, to know that the Justice Department has taken
actlon against certain companies now dmnmping merenry in violatlon of the
Refuse Act. We hope that the Departiment will take similar aetion agninst the
mlawful discharge of other insidious, less notorious snhstances In the future,
That such actions have been diffienlt to bring because U.S. attorneys lack in-
formation -on Refuse Act-viola tions should he easily remedied. 1t i3 true, as you
state “that the corps, hecanse of limitations of manpower, simply has not heen
able to investigate these nlleged violations or to snpply the required data.’”” But
although the corps does require a larger staff in its distriet permit offices, ex-
pertise on these matters resides with tlie FIWWQA and not the corps. Vigorons
offorts of the Justice Department wonld seem best directed to insure optimum
cooperation from the FWQA. We look forward to early and satisfactory reports
of yonur eurrent offorts to improve the relations between Justice and the FWQA.

We were gratified to learn that the Department will anthorize actions under
the Refuse Aet “unless effeetive measures to abate that pollutlon are already
being taken by the Federal Water Quality Administration or by a State throngh
court action.” As we observe the Department’s implementation of the gnidelines,
we share your hope that we will be satisfied with the resnlts,

Sincerely,
ARTHUR A, Davis,
Viee President for Operations,

U.S. Hm,m' oF REpnFm.xrA'rrvx-:ﬂ
('ONSERVATION A NI NATURAL RESOURCES SUBCOM MITTEE
OF TIE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C., August 19, 1970,

Mr, RussELL I, TRAIN,
Chairman, Council on Fm'lronmcntal Quality,
Wn.vhmgton D.C.

I.

DEAR MR. TRAIN ¢ The Department of Justice issued on July 10, 1070. to the
U.K. attorneys its “Gnidelines for Litigation Under the Refuse Act (33 U.NC.
407)."” The gnidelines state the following policy (p. 3) :

-1, The policy of the Department of Justice with respect to the enforcement
of the Refuse Act for purposes other than the protection of the navigable -
pacity of onr nationnl waters, is not to attempt to use it as a poliution abate-
ment statute in competition with the Federal Water Pollution Control At or
with the State pollution abatement procedures, but rather to use it to supplement
that act by bringing appropriatc actions cither to punish the occasional or re-
calcitrant polluter, or to abate continwing sources of pollution which for some
reakon or other hate not been subjected to a procecding conducted by the Fed:
cral Watcr Quality Administratios or by a State, or where in the opinion of
the Fedceral Water Quality Administration the polluter has failed to comply
with obligations undcr such a procedure * * *." [Italic supplied.]
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As you know, section 102(C) of the National Euvironmental Paolicy Act of
1969 (Public Law $1-190, approved Jun, 1, 1870) directs all Federal agencles,
including the Justice Department, to include, in all “major Federal actions
signifleantly affecting the quality of the human environment,” a Jdetajled state-
ment on—

First, the environmental impact of the proposed nction; o

Neeond, any adverse environmentsl effeets which cannot be avolded shoutd
the proposal be implemented &

Third, alternatives to the proposed action;

Fourth, the relationship between local short-term nses of man’s environ-
ment and wmnintenance gpd enhancement. of long-term productivity ; and

Fifth, any irreversiblé and irresistable commitments oferesources which
would be involved in the proposed action should it be implamented.

Defore issuing this stateutent, sueh agencies must obttin the views and
comments of thosp Federal agencies having “jurisdietion by lawyor special ex-
pertise with respect to an-environmental impiret involved.” ..

Sectlon 5(a) of the Couneil’'s interim guidelines of April 3, 1970 (35 F.IR,
T390), defined the term “aetions,” for the purpese of determining whether n
“detafled statement” s required, to nelnde “paliey and procedare making™
nctivitios of an ageney. ) )

We understand that— R : LT

{n) 'The Depnrtment of Justice violated the requirements of section
102(C) of the act by failing to prepare and file with the Counedl o detailed
statement concerning the poliey adopted by it in the above Guidelines: and

(1) The Department of Justice failed to eonsult with either the Corps
of Engineers, the Federal Water Quality Administration, or the Council

.

coneerning the details of the above policy, the relatlonship of that palicy to .

the programs of those agencies, or the environmental effect or impact of

MG OLTey, 7 s e et e 2 e

We are great]y: eoncerned about these failures of the Justice Departmwnt to
comply with the requirements of the National Environmental Policy Act.

The Guidelines were issned, according to'the Justice Departinent, as. “instrne-
tions to the - U8 attorneys” in the handling of actions under the 1899
Refuse Act, The Guidlines authorizes 118, attorneys to bring certain types of
actions to the attention of the Justice Department to secure auhorization to
bring suit under the 1890 lnw. Included in these are continuing violations of the
act, If it were not for the above palicy statoment, we conld understand that, for
administrntive purposes, such a procedure wonld be desirable from the ¢tand-
point of the Justice Department. But the above poliey statement establishes as
a fine “policy of the Department of Justice’™ that no wit will be anthorized tor
“abate continuing sources of pollution”™ whieh are subject to some indefined,
vagne “proceeding conducted” by FW QA or a State, ’

Thus, with this firm peliey stated In. the guldellaes,, U8, attorneys will be
disconraged from submitting to the Justice Department any suit to abate con-
tinning sources of pollution, particularly when no one knows what constitutes a
FWQA or State “proceeding.” The rosult is that the polluter gains, and the

= publie loses,

Weregiiest the Connetl to reviewe-this vloln.tlon_;ﬂ't[! the Department of Justice

and to seek the prompt reselssion of thls unlawfully adoptéd “polier hy-that — ...

Department, Please advise when the -Justice Department rescinds this polley,

Enclosed {8 a1 copy of my statement (Cong. Rec,, Aug. 14, 1970, pp. IIR3G2-836G0)
concerning the poliey of full enforcement by the Corps of Enginecrs, and the
policy of abdication of enforeement. by the Justice Department, under the 1809
act, . \ - : o

) 1L

During the recent hearing of the"Senate Air and Water Subcommittee on
August 11, 1970, yon stated that the Conneil was working with the Corps of
Engiueers, the Justice Departmient, and FWQA to formulate a “new program’”
to he announced {n ahout a month concerning enforeement of the 1889 act.

}\'(- wonld apprecinte your prompt response to the following questlons and
points: :

1. To what exient will this “new program” differ from the full enforcement
policy announced by the Corps of Engineers on July 30, 1970, mentioned .in my
statement of August 14 { Cong. Rec., supra, p. TI8364) ?

“ 2, (0) Will the guidelines of the Justice Department be revised under thls new
program? o n

(b) If the answer to (a) is yes, plense let us know in what ways the guide-

lines will be revised.

o.

[AE
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. ) B .
% Ninee the 1899 act is administered by the corps, not by FWQA, what role

do you envisage FWQA should have under (a) the corps’ new policy of July 30,
and (b) the “new program” to be announced?

Sincerely, : ~
’ IlesrY 8. REuss, ; i ;
e : Chairman, Conscrvation and Nalural Resources Subcommitice. Co 7 -
. B o
HoUSE OF REPRESENTATIVES, . ) ; : "

CONSERVATION AND NATURAL RESOURCES SUBCOM MITTEE
: of THE COMMITTEE 0N GOVERNMENT OPERATIONS,
. . ) Washington, August 19, 1970.
’ Hon, JoxuN N. MiTCHELL, -
Attorney General of the United States, ) S R
Department of Justice, Washington, D.C. o . : » y ) '
DeAR Mg dMrrcueLs: Enclosed for your information is a copy of my letter I : "
have today sent to the Chairman of the Council on Environmentai Quality con- P
cerning the Justice Department's failure to comply with the requirements of . o
seetion 102(C) of Public 91-190 in issying its “gaidelines for litigation undér
the Refuse Act (33 U.8. Code 407).”
"Also, enelosed i8 a copy of my statement (Congressionsl Record, August 14,
1070, pp. 118362-8300) concerning the Corps of ISngineers new policy of full .
enforcement of the 1800 act and the Justlee Department’s abdication of its !
statutory duty to enforee “vigorously” that act. .
© We would appreciate your arly reply to our letter of July 8, 1970, concerning
the guidelines.
4 Sincerely, :
: ] R : HeNrY 8, REUBS, - i . . T
Chairman, Conscrvation and Natural Resources Subcommittce. :
< N
DEPARTMENT OF JUBTICE,
Washington, D.C., August 31, 1970.

Hon. Heney 8. REuss, ~
Chatrman, Conscrvation and Natural Rcesources Subeommittee, louse of Rep-
rcscentatives, Washington, DO,

Dear Mr CHAIRMAN: This will reply to your recent letters relating to our
guidelines for litigation under the Refuse Act. 1t is the premise of your letters
that this Department will not authorize the institution of suits under the Refuse
Act to abate continuing sources of pollution. But that premise a8 we have
alrendy explained in our letter to the Conservation Foundation, with which
letter you are familiar, is incorrect.

During the first 7 months of this year, approximately 170 cases have been
referred to the various U.8, attorneys for criminal prosecution under the Refuse
Act. This represents an increase of severalfold over the number of prosecutive
referrals under this act for the same period of time in any prior year. Also, the
Department has recently authorized civil suits against 10 companies to stop mer-
cury pollution of lakes and rivers in seven States. Authorization Aias also been

. given for civil suits against other industrial polluters.

------ ———. It is our purpose to exert our best efforts to carry gut through litigation all
leglslativé-anthorities-which-Congress_has made avallable for the iimprovement
of water quality and to cooperate, to the fullest extent possible-consistent with_
this objective, with loeal and State officia)s who have the same end in view.

Sincerely,
— : SiIR0 KASHIWA,
- ’ -Agsistant Attorney Gencral,

SV

|
|
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HoUSE oF REPRESENTATIVES,
CONGERVATION AND NATURAL RESOURCES SUBCOMMITTEL
oF THE CoMMITTEE ON GOVERNMENT OPERATIONS,
‘ Washington, D.C., September 22, 1970,

Ilon. Jonn N. MrrcneLy, . .

Attorney General,

Department of Justice,

Washington, D.C.

y . ’ DE~R MR ATTORNEY GENERAL: By letter of August 31, 1070, Assistant Attorney
. General Shiro Kashiwa responded to our subcommittee’s letters to you con-
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cerning the Jnstice Department's “guidelines” for enforcing the 1R%) Refuse
Act (33 U.8. Code 407). His letter suys' that it “is the premise of” onr suls
committee's letters that the Justlce Department -*will not authorize the insti-

" tution of snits under the Refuse” Act to abate continning sonurees of pollution. But

that premise * * * {ig incorrect.”

That is not the “premise” of our letters. Rnther, as stated in our letter to
yon of July 8, 1970, 2 days before your Depuartnient issued the “ruidelines” to
all U.S, attorneys prcneriblng the Department's enforcement policy concerning
violntions of the Refuse Act by industrinl polluters,” we say that-the gnidelines
“are unduly and startlingly negative and discouraging toward any hope of
vigorous enforeement of the act’ by U.S, attorneys.

We have rend the statement in the guidelines which say that 1.8, attorneys
will refer certain Refuse Att violations to Washington for departmental review
and clearance, But the guidelines nlsg contain (on p. 3) a statement of depart-
mental policy which tells the U.S. attorneys in advanee that the Justice Depart.
ment will approve an action under the 1894 lnw *“to abate eontinnlng sources of
pollntion’ only if the alleged violator has “been subjected to a [yet undefined)
proceeding conducted by the Federal Water Qualily Administration or by a State.
or where in the opinion of the Federal Water Quality Administ ration the polluter
has failed to comply with obligations under such a procedure.” [Italic supplicd. ]
We were certnin then, and we are certain now, that with sueh a poliey state-
ment proceding and modifying all instrnetions found clsewhere in the gnidelines.
1 husy U.S. attorney will not devote the time and energy ucéded to try to emm-
vince Washington officlals that an exception to this general policy is warranied
in any particnlar case. even though you, at the urging of Secretary of the In.
terior Iiekel, did anthorize prosecution in-the recent epses of mereury pollntion.
We predieted thot a U.S, attorney, overloaded with cases. will probably decline.
citing the Justice Departiment. ]K‘llv\ to file either eriminal or eivil nc(imm under
the 1899 law where there is a continuing violation.

For this and other reasons, we urged, in onr July 8 letter, that the Justice
Department “revise these * * » mll(lollnos to make them fulfill, rather than
negate, the requirements of the 1899 law, and to enconrage, rather than dis
conrage, the enforecement of the law.” .

Let us give yon a concrete example of how our predietion is trne.

Recently, several Maryland eltizens, through their attorney, Mr. Hamilton 1'.
Fox of inlslmr\' Md.. urged the US. attorney for \fnr\lnml to onforcee the
1800 Refuse Aet (33 U.S,C. 407) agninst ‘the Mar-del Byproduets Co, of Salis-
bury, Md., That company is allegedly digeharging shredded ehicken offal and
grease into a trilintary of the Wi omieo River. 1.8, Attorney George Reall
in hiis letter of Angnst 3, 1970, to Mr. IFox, replied : v

“T mmst respectfully decline the invitation to institute-a eivil snit [agninst
{he Mar-del (0.] nnder the Refnse Aet [and] we are also most reluetant to infer-
vene in or join as amiens enrine in a qn[ tam utlrm under anthority of the
Refuse Aet)” )

n deelining to institute n snit under the.1800 lu“ Mr. Beall invoked the
Justice Department guldelines policy as follows:

“Our ofiice is under atriet instructions to defer to Stdte pollution abate mrnf
procedures such as those administered by the Moarpland D( partment-of Water
Resowrces. Sinee an investigation of this particular violator ig presently beiny
conducted by that agency, onr participation i a0t timely. 1f the State procedures
are unavailing, we ¢nn consider invoeation of the assistance of the Federal Witer
Quality Administration.” [Ttalies supplied.}

Thus, Mr. Beall, inhibited by the negativism of the gnidelines, evidently con-
strued them, just as we and iiny others in Congress and from the general
publie have done, to har any action by him so long as the company’s pollution
was heing “investignted” by a State agency. s letter plainly shows that he con-
strued the word “proceeding” in the guidelines (p. 3) as' inclnding merely an
“investigation” being conducted by thh State ageney.

Further, if the State investigation action is “unavailing,” Mr. Beall wonld.
nider Justiee's Gnidelines, still not enforce the 1899 act. Rather, he would “con-
sider invoention of assistance’ of the FWQA?

Mr. Beall's strained construction of.' the guidelines certainly shows the
need for revising the guidelines and. eliminnting its negative tone, and for
issuing new guidelines which would encournge U.S. attorneys to carry out
the statutory admonition “to vigorously” enforce the 1809 law (33 U.S.C. 413).

Mr. Kashiwn, in his August 31 letter, also said as follows:

~
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“During-the first 7 months of this year, approximately 170 cases have been
referred to the various U,8. attorneys for criminal prosecutive referrals under
this nect for the same perlod of time in any prior year. Also, the Department
has recently authorized.civil sults against 10 companies to stop mercury
poliution of lakes and rivers in seven-States. Authorization has alse been given
for clvil suits against other industrial polluters.”

We also have noted the testimony by Maj. Gen. Frank P Kolsch of the
Corps of Englneers on March 5, 1970, before the Senate Committee on Air and
Water Dollution. He stated thnt “Iust year * * * we passed on to the Justlce
Department 355 [violation of the 18.)9 lu\\ 1 * * * of whieh 23 were denied prosecu-
tion and 236 are pending.”

* Our subcommittee desires to fully and correctly understand the work of
your Department in handiing cases under the Refuse Act. We would npprmlnte
your cooperation in suppiying the following Information to us:

1. Please fiirnish the datn requested on the attached table,

2, Ilease provide to us o copy of each of the complaints made ngnlnut the
10 alleged mercury polluters.

We would appreclate receiving the fomgolng information as rapldly as pos

. sible. If all of the data cannot be assembled and transmitted to us by Octoher
-1, 1970, please send to us whatever data you then have and forward the
remulnder to us as soon thereafter as possible,
Sincerely, N
Hexry 8. REuss,.
Chairman, Conscrvation and Natural Resources Subcommitlce.

ERIC - -
A | | /-\(DJ'




‘ . U
. -y
N 3 .
- s “
. . . .
. R . . .
< ‘ N .

. . “ajaeIRAe s\ =a_.ﬁ&._2=_. 55;..2 2ep ysarel st
€ Qao - [}

su0ss3l @S ‘pajeiwt (sw1d) »__quEom . aqueseP aseald uBnes awyede@ 30 hamoWy (ssoIPPe pue

R 10U SEM uot _n_...so:_ n 10 thue it .EuEua___. seM §oudt aanuniut n 10 phun pue awen v gl VINEL wondy awev) 00tk padany

. n ﬁz_n:cn s put .
Moy ISP .32_._53
) 9582 9 smeis !
o “paymu ST uonae
X 3]
)
. ) e v : @
2 “ : (ssaippe pue awen) sonsn( 18 99:»23» ._a__c_.nwooo .Euc..m“m saB1eudsiP emu._nsom_e sued Zeamusa o awiey (ssoipPt pue
. EoEt-acn 10 fauwlony ‘sniP uon K:B...n_oao u::.:un—::a_: patai® jo s31eQ _n_..oﬁE asnjol 10 oiMeN pue ‘@S pue funcd 10 aweu) Pt poBany
uane 0 uoneloir pasalie ydnod us?aeouun 1] m=o==..~=3“8 . [ woneiolh patate 10 eid
(yarum 10) OUM Qu..s? 3 cadieyasiP ° ey il
. . \\.\\\\\\\\\\\\\.\ B
.a\\ o1 ‘o8t ‘1 Nyt
¥043 uuﬁm:« 10 v:wi._.x:wa BOIONY ruzao.:.a s ANY CHLM quz.K 3o ‘A8 Bzm;ux §38¥9




Q

RIC

Aruitoxt provided by Eric:

/
/

/

- 164

U.8. HoUsE oF REPRESENTATIVES,
COoNSERVATION AND NATURAL IIESOURCES SUBCOMMITTEFR
or THE COMMITTEE ON GOVERNMENT OPERATIONS,
: Washington, D.C., July 23, 1970.
ITon. Davip D. DoMINICE,
Commissioner, Federal Water Pollution Control Adminfstration, Dcpartmcnt
of the Interior, Washington, D.C.

Drar MR, DoMmINICK: The Department of Justice issuod on July 10, 1970,

/ “Guidelines for Litigation.under the Refuse Act (33 U.8.C. 407)" to U.S. attor-

neys. These puidelines state the Justice Department policy concerning enforce-
ment of the 1809 act as follows :

“The policy of the Department of Justice with respect to the enforceinent of
the Itefuse Act for purposes other than the protection of the navigable capacity
of our national waters, is not to attempt to use it as a pollution abatement statute
in competition with the Federal Water Pollution Control Act or with State pollu-
tion abatement procedures, but rather to use it to supplement that act by bringing
appropriate nctions either to punish the occeasional or recalcitrant pollutor, or to
abate continning sources of pollution which for some reason or other have not
been zubjected to a proceeding conducted by the Federal Water Quality Admin-
istration or by a State, or 1where in the .opinion of the Federal Water Quality
Administration the pollutor has failed to comply with obligations under such a
procedure” [italles supplied].

The guidelines then go on to state that, under this policy, U.8. attorneys shall
not “initinte on their own authority * * * actions against manufacturing plants
which continnously discharge refuse” into navigable waterways without a Corps
of Engineers permit. Further, under this policy the Justice Department itself
will not institute such actions where such plants are subject to “proceedings con-
ducted” by FWQA or “by a Statc"” or where, in the opinion of FIWWQA, the pollutor
is complying with its “‘procedure.”

We believe that this policy is contrary to the requirements of the 1809 act,
renders meaningless the provisions of section 21(b) of the Federal Water D'ollu-
tion Control Act insofar ns existing waste discharges not under corps permit are
t-on('ernod, and violates the spirit and intent of the latter statute.

We would apbreciate your prompt response to each of the following questions
and requests:

1. (n) Did the Justice Dopnrtment consult with F\\'QA hefore adopting this
policy?

(b) 1f so, what were FWQA’s comments and views concerning this policy ?

2, (n) Does FWQA agree with this policy ?

() If 8o, why?

3. ’lease provide to us (a) a list of each proceeding conducted by FPWQA which
wonld apply to continuing sources of pollutlon; (b) a statement outlinlug the
nature of each such proceedings; and (c¢) the statutory citation of authority for
enel,

4. Under what circumstances would I«‘WQA considér, and«o advise Justice, that

" since n continning pollution source is complying “with obligations” under such n

prou‘(-(ling, an action to enforce the Refuse Act should not he instituted?

5. Precisely what actions by a discharger of refuse who is a continuing
sonrce of pollution do you consider to constitnte compliance *‘with obligutlons
under FWQA procedure?

6. Even if such a discharger is “complylng with obligations™ (whatever that
means) under FWQA procedure, should not the continuing discharger who lacks
o corps permit be required to apply for such a permit and thereby trigger the
certification procedure under section 21(b) of the Federal Water Pollution
C(mtml Act ng amended on April 3, 1970 (Publie Law 91-224) ?

(n) DPlease provide to us a s;nremont specifying, in detail, the pror-ednres

(-stubllsh(-d by FWQA to review and comment on proposed ncuﬁm by U.S. at-

torneys to enforce the 1809 act ?

(b) Please provide to us a copy of the report form -developed for this
purpose,

Enelosed for your information i§ a copy of my floor statement in the Con-
gressional Record (pages 116T97-67TH8, daily issue) of July 15, 1970, concerning
the Justice Department's gnidelines.

Sincerely,
Hexey 8. REUSS,
Chairman, Conscrvation and Natural Rcsourecs Subcommittec.
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U.8, DFJ’ARTMENT OF TIIE INTERIOR,
OrFICE OF THE SECRETARY,
. Washington, D.C., Scptember 24, 1970.
: Hon. Heney S, Reuss,
Chairman, Conscrvation and Natural Resources Subcommitice, Commilice on
Govcrnmcnt Opcrations, Housc of Representatives, Washington, D.C.

Dear M., Cuairman: Thiy is in response to your letter of July 23, 1970, in
which you asked certain questions concerning the recent guidelines issued by
the Department of Justice concerning the enforcement of the “Refuse Act.” The
answers to your questions are as follows:

1. (n) Did the Justice Department consult with FWQA before adopting this
policy?

No.

(b) If so, what were FWQA’s comments and views concerning this pwlicy ? . 1

‘Jee 1(n). .

(n) Does FWQA agree with this policy ? ) ) -
-\ \\'0 are in substantial agreement with the intent of the Justice Departiuent !
guidelines,

(b) If so, why?
We helieve that the Refuse Act should be enforced In the context of other
. Federai lnws which also prohibit the discharge of pollutants into the navigable
~ waterways of United. States, One such Federnl statute is the Federal Water
Pollution Control Act, which provides for an orderly and systematic approach
0 to the abatement of poliuting discharges in complinnce with water guality

- standards and within a reasonnble time schedule,

The guidelines issued by the Department of Justice do not remove the Refuse
Act from availability as an enforceuient tool. Instead, they require thnt the total
manpower resources available for enforcement of pollutlon control are utilized
in the most effective manner. We understand their purpose to he the achieve-
ment of consistent and systematic Federal water pollutlon control efforts, It
wonld be inconsistent for a U.S. attorney to bring an action, for example,

agninst ap industry which is constructing a waste trentment faclllty according
to a gchedule approved by FWQA.

3. Plense provide to us (a) n list of ench proceeding conductcd by FWQA which
would apply to continuing sourees of pollution; (b) a statement outlining the na-
ture of ench such proceeding; and (c) the statutory citation of authority for each.

Two basic enforcement procedures are provided by the Federal Water Pollu-
tion Control Act (all citations are to that act). Both are applicable to continuing
sources of pollution. L

The first is a three-stage procedure: a confercnce is first held, followed by a b
public hearing and, if necessary, a court action. - ’

The conference, provided for in section 1~ (d), is conducted informally and is
a nonadversary action. The conferces are the State water pollution control
agencies, intérstate water pollution control agencies, if any, and the Department :

’ ~ of the Interior. At this time, the function of the conference is to inquire into the ' “
occurrence of pollution abatable under the act, the adequacy of the measures - : e
bheing taken, and the nature of the delays being encountered; agrecment of the !
conferees, if possible, is obtnined on a required remedinl program to abate the
pollution. Following the conference, the Secretary prepares a summary of pro- /
ceedings and, if appropriate, his recommendations for remedinl action.

A public hearing held pursuant to section 10(£) is n formal procedure directed i
toward individuai nlleged polluters. The Hearing Board is comprised of five or /
niore members, appointed by the Secretary of the Interior. The findings and rec-

ommendations made by the Hearing Bonrd on the basis of the evidence presented 3 . {
are sent to the polluters with a stipnlated tlme for compliance and to the Qtnte i
and interstate ngencles. ] S

As a Inst resort, court action is provided for by section 10(g). The court has ® X

Jurisdiction to enter such judgment and enforclng orders ns the public¢ interest
and the equities of the case may require,

The second procedure is set forth in section 10(c) (5) of the act. Under that
procedure. the requirements for an enforcement conference and a statutory henr-
ing are eliminated. Instend, the Secretary may proceed directly to court action
after 180-day notire tp the defendant. An informnl hearing is required by regu-
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lations, to allow the defendant to present his plans, if any, for voluntarily abating
the pollution,

4. Under whit elrenmstanees would FWQA umshl(-r, and so advise Justice, that.
sinee n contining pollntion sonrce is complying “with obligations™ under suel
proceeding, an netion to enforce the Refuse Aet shonld not be instituted?

We helieve that it would he inequitable and disruptive of Federal environmen-
tal cleannp efforts to proseente dischargers nnder the Refuse Act who are con-
sefentionsly pursning time schedules for remedinl action established as a result of
Federal-State water gaality standards or as a resnlt of an enforeement confer-
rnee pursnant to the provisions of the Federal Water Polintion Contrel Act.

3. Precisely what aetions by a diseharger of refuse who is a continning souree
of pollntion do yYon consider to eonstitnte compliance "\\lth obligntions” under
FWQA procednres?

See auswer to question 4, )

6. Iiven if a discharger ix “eomplying with obligations” (whatever that means)
under FWQA procednre, shonld not the continning discharger who lacks a corps
procedure under seetion 21(h) of the Federnl Water Pollution Control Act, as
permit be required to apply for sueh a permlt and thereby trigger tlie eertification
amended, on April 3, 1970 (I'ublic Law 91-224) ?

Yes, FWQA is cooperating with the Department of lh(- Army to develop a pro-
gmm for accomplishing this,

(n) Please provide to ns n statement. specifying, ln detail, the procednres
(-~1nhllsh(-d hy FWQA to review and comment on proposed aetions hy U.N. attor-
neys to enforee the 1899 aét,

. () Please provide to us a copy m’ the report form developed for this purpoese.

No procedures hiave yet heen developed for review of referral of possible
Refuse Aet violations to FWQA by the Department of Justice. IInwever, in this
regard, this Department and the Deopartment of the Army, in eonsnltation with
the Department f Justlee, are developing proeedures for the expeditions invesii-
gation and prompt referrnl of Refuse Act eases to the Department of Justiee,

When those procedures are developod we will forward them to yon,

sineerely yours,
Davie DD, DosmiNick, Commissioner,

-

DEPARTMENT OF JURTICH.
Washington, D.(',, October 2, 1970.
Hon. Hexky 8 REUSS,
Chairman, (’onkl'r vation and Ndtural Regourees Subcommittee, House of Renre-
sentatives, Washington, D.C.

Drzar Me. Cuamyman: The Aftorney General has referred to me yonr letter
of September 22, 1970, for reply with respect to the matters disenssed tlu-r(-iu
under the jurisdiction of the Lond and Natural Resonrees Division, As yon
know, responsibility for the enforeement of the Refuse, Act is divided among
three divisions: the Civil Division supervises all actions involving ships, the
t'riminal Division supervises all other erhminal actions, and the Land and Natural
Resowrces Division supervises all other eivil aetlons, Coples of your letter have
been sent to the Criminal and Qivil I)I\M«mﬂ for appropriate reply,

I appréciate yonr present: realization that the spirit of the midelines is to

senconenge ULS, attorneys to use the Refuse et effectively either to punish or

shate pollnti ;. These guidelines confer upon the U.K, attorneys anthority 1o
bring netions inder the Refuse Act where certain sitnations exist, and enconrage
the U.S. attorneys to submit to this office requests for anthorization to hring
netions where the matters are not within their own anthority to prosecnte. Of
conrse, one of the consequences of the grants of anthority given to the T°.8,
ittorneys nnder the gnidelines is that we at the departmental level arve nnawave
of the many day-to-day decisions which the V.8, attorneys make in the Imple-
mentation of their delegated responsibilities. Tlowever, we are eonfident that
these decisions reflect the best jndgment of the U.S, attorneys.

As regqnested in vour letter. I nm =ending yon a copy of eaeh of the com-

Cplaints filed to enjoin the diseharge of mereury into the navigable waters of the
" United States, I am also sending yon a talle showing certain information with

respeet to the actions filed by this Division nnder the Refuse Aet. Since all of
these aetions are'for injunetive velief. yon may assume that the dicharges in-
volved are either continuing or very fr oqnont Not mclndod in this list are the

/
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numes of 30 companies against whiel actlons arve under cousideration; this is
fn Reeping with the Depurtment of Justice poliey not to ammpunee law snits
until they are aetnally filed.

Sincerely,
SHIRO KasRNIwA,
Assistant Altorncy General,
Fnelosures.

| Nore—The complaint and settlement agreements concerning merenry pnlln-
ters are sot forth inappendix 9.]

LIST OF POLLUTERS OF NATIDN'S NAVIGABLE WATERWAYS SUPPLIED TD COMMITTEE BY THE JUSTICE

DEPARTMENT
D.5

Name number Source Water body Distriet
Allied Chemical. ._............. 90-1-2-918 1 Onondaga River.. ... Northern New York.
CirilloBros....... __........... 90-1-2-8713 CE New York Harbor.. Eastern New York.
Dnamond Shamrock.__........... 90-1-2-914 1 Tennessee River, Pond Creek._._.. Alabama.

......................... 90-1-2-919 1 Delaware River_......____....... Delaware,
Geo, Pac Corp.c. o veeen .. 90-1-2-913 | Bellingham Bay.......... .. Western Washington.
Harshaw Chemical_ .. _._....._.. 90-1-2-899 U Cuyahoga River....._.... .- Northern Ohio.
IMC Chlor-Alkali... ..... .. 90-1-2-911 | Penobscot aner .. Maine,
Marathon Bamrcy .. 90-1-2-93 U Foundry Cove.. .. Southern New York.
Dlin Malhneson orp 90-1-2-918 | Niagara River. .. Western New York.

........ 90-1-2-917 | Savannah River. Southern Georgia.
Oxlord Paper Co. 90-1-2-920 | Androscoggin Riv Maine.
Pennwalt Chetnical . .- 90-1-2-916 | Tennessee River. Western Kenluck{.
Wayerhaeuyser Co. .. .. e 90-1-2912 1| Cotumbia River......... .. Western Washington.

Note.—~1=1nterior; CE=Corps of Engineers; U =United States Attorney.

DErARTMENT 01 JUSTICE.
Washington, October 19, 1970).
ITon, TENRY 8. RE"ss,
Chairman, Conscrcation and Nationn! Resowrers Sulicommittee, Hauxe of Repre-
xentalives, Waxhington, D.C.

DAk Coxaressyman : This is in further response to your letter of September 22,
1970, addressed to the Attorney General, which was forwarded to ns by the Land
and Natural Resourees Division after that Division had prepared its reply.

We are responding to your request for lnfmnmllnn cone (-lnlng erimiual prox.
ceutions under the Refnse Act of 1809 (33 U.8.C. 407, 411).

“The only contralized source available for use for the Information yon request,
is from the monthly statistienl reports from the U5 attorneys oftices which are
computerized. From the IBM printont of these reports, we have prepared and
enciose ists of the eases pending on Angust 31, 1970, and those closed sinee the
beginning of fiseal yenr 1970, Attached to ench list is an explanation of the code

“numbers shown nuder “statns” and “disposition.”

Yon will see from these lists that as of Angust 31, 1950, there are 72 criminal
cases which have been filed and are pending dlspositlon, most of them awaiting
either arraigmuent or trinl. There were 92 eriminal enses closed, most of them
after pleas of guilty or nolo contendere. In addition to the conrt ensexs listed,
there were as of August 31, 1070, 105 criminal matters pending. Por obvions
reasons we eannot 118t or eomment on these while they are in the process of
consideration for eriminal prosecution

We are unable to furnish all of the detailed information you requested on the
tables attaehed to vour letter beeanse it is uot available to ns, Sneh o detailed
breakdown is not inclnded In the reports which are the souree of the statistlenl
inforumtion. However, in general, ofl spills or refuse from industrinl operntions
which contain ofl or chemieal wastes constitute the majority of the discharges
upon which prosecutions are based. The nsunl practice is that the Corps of
Engineers reports violations cither to us or to the U.K. attorneys hased on Coast

Guard investigations. The Coast Guard and the Corps of Engincers receive

complaints from g variety of sonrces, but the majority of the violations are
discovered during routine Coast Guard patrols,

You will note that on the list of c¢losed eases the disposition code, where the
prosecutions were suceesstully eohcluded either by guilty or nolo contendere
pleas or by o gyilty verdiet after trial. are shown as 361, 362, 363. 384 or 385

which indicates that the fine has not been paid. This code has been ervoncously ©
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used in nost eases as the court records show payment of fhe fines imposed. We
assume that failure to show payment of the fines in the reports of disposition
ocemrred because of the time lag between payment and the report by the court
clerk to the U.S. attorneys' offices. :
If we ean be of further assistance, please let us knos. '
Sincerely, :
WiLL WiLsoN,
Assistant Attorney General.

REFUSE ACT CASES CLOSID, AUG. 1, 1970

L Court * Disposi- o Court  Disposi- -
District and name No. 1\ tion? District and name No. tion1
Alaska: Hrubik... ... .. ... 67100 325 | New York, Southarn—Conlinved ,
Georgia Southern: v EdwardsP.._.____ .. .__.____. 690428 380
avannah Mach 18054 B RX) Corp of Era__ . 690428 "84
Hunt Wesson. 18046 363 Amerada Hess 690766 361
. Union Camp Ci 18044 363 Gulf 01l Corp 690765 361
Hlinois Northern: Cirillo Term 699764 361
> Interlake Stl............... .. 68077 | 363  Oceana Term.. . . . 10218 361
Pure Ol Corp._.._......... . 700069 363 | Ohio, Northern: Avenier Mar 700136 361
Abrams C . .. .. 100069 359 | Puerto Rico:
Gzn Am Trans 700067 363 P R Water Ros....... £96094 761
tat Sheet mMtl 700066 363 Esso Standard. ..... 630096 761
Olinkralt Inc... 700065 353 | South Carolina, East:
Penn Central. .. 700062 - 363 Murray W E_ .. ....._. . 690013 361
Excelsior Trk... oo . 100062 363 Murray Invest. . ... .. ... 690013 361 o
Int Harvester_....._.... . . . 700071 353 Carolina Dredg. ......._.__... \ 696014 385 !
Indiana Northern: Tennessee, Middle: v .
Sinclair Ot ____....._._ ... . 700011 362 Statter L._____...._....._ ... 14513 381 !
Standard Ol .. ........ ...._. 700014 3021 Texaco lme.. . ......._._..... 14597 761 ’
Philtips Pipe. L. 100015 330 | Toxas, Southern: .
CAtlRichfield...._... .. ... 700018 359 Pontiac Refin ____. ._._._..._ 700032 761
Maine: _ CrownCentral.. .. _......... 7CCI7S 763
Mobit O Corp .. ... ... ... 690018 761 | Vermont:
Resnick Oil Co. . . J00038 751 Northern Oil .. _._..._._.._. .. 696630 385
“Mobil Oit .. ... ... 700058 761 Spentonbush . ereee-. 1060653 361
New Hampshire: Do oo 106652 761
Barge C 06976 - 763 | virginia, Eastern: Dryden E. F..._._ 60086 162
Mobil Ol . 696996 363 | Georgia, Northern : Southern Rail . _ _ 26402 363
Mobil Oil SO 696997 363 | IHint’s, Northern:
New Jersey: N Lake Riv Term. .. ............ 700064 363
Weller Oil In¢.._........_.... 700081 - 362 US Rwy Equip. .. 700256 363
Wellen___..... . 700194 © 361§ Materinl Serv 700257 - 363
Wellen Oil Inc._ 700193 361 | tllinois, Eastern:
Wellan 0il Co_. 700224 361 Central Towin...___.__...._.. £90070 361
Gen Ainiline._ .. 700027 361 CanatBarge Co............... 700004 361
El Dupont. .. 700021 363 | Indiana, Northern: Dupont Chem. .. 700010 763
P.S.C. Trans. 700020 362 | Maine:
. Texaco inc... ... 700026 363 Flink, C. Ro_eo oo oo 700062 361
New York, Northern: Acine Oil__ .. _ 68118 362 SonOil..__.._... Ceee--- 700263 761
New York, Eastern: Maryland: Deepwater Ter......__.. 700247 763
White Rock Cor............_.. 700022 362 | New Jersey:
Consol Edison. . .+ 700022 361 Howard F.__. 361
Commander Oil. 700021 386 Lever Bros_ 363
. Investors Coll.. 700020 330 Bayonne Ind. .._.._........... 700051 362
Van Iderstine. . 700024 352 Howard Fuel.__..__.._.. e 700022 361
Nick Bros Fuul. . 700245 361 | New York, Eastern: Long Ist Ligh... 700242 361
Mobil O Co_... ............ 700246 361 | Oregon: Union Oll Co___....__..._.. 70Mm81 763 f
New York, Southern: Hlinois, Northern: Procter & Gam__. 700068 363 '
Vacar Conctr................. 680990 361 | Indiana, Northern: Inland Steel.__. 700016 162
. Penn Cen Trans.. .. 690607 361 | Maryland: Humblo Oil...._...__... 700248 42
: Faderated Home. . 68574 361 | New Jersey:
B - . Spearin & Burrow. 68575 384 Kramer Chem... 361
Ciritlo Bros.. . .. . 68573 359 Greenpoint Dr 361 \
Hudson Wire Co * 690767 361 | Tennessee, Wesler
Consol Edison 690603 361 It Cen R 363 v
Col Sand Ston 690973 361 e 363 .
Clark R E__......_... . 690630 351 | Vermont: Spentonbu 342 . N
i \
" A
Vi 1 See following Criminal Codes for explanation of code numbers. ; '\
. \
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CRIMINAL CODES

Number

Disposition

Case dismissed b‘ court,
Dismissed on aut

ority recelved from department,

Dismissed without prior authority from DeBarlmenl because of superseding indictment or information filed,

Dismissed without pricr authorizetion from
Sentanced after plea of guilty—fine not de'
Sentenced after plea of guilty—fine paid.

Sentanced alter plea of guilty as to part—fine not paid,
Sentenced after plea of guilty as to part—fine paid,
Sentenced after plea of nolo contendere—fine not paid,
Sentenced after plea of nolo contendere—fine paid.
Santenced —gullty after trial by court—fine not paid.

Sentenced—guilty after trial by court—fine paid.

Sentenced—-puilty after trial by iury-—ﬁne nolJ)ald.
y A

Sentenced—guilty after trial by jury—fine pai

Sentenced—guilty plea during trial—fine not paid.

Sentenced—guilty glea during trial—fine gml .
Decision rendered 28 USC 2255 {District 54 oniy).
Acquitted after trial by court,

Acquitted after triaf by jury.
Acquitted—insanity—atter trial by court.
Acquitted—insanity—verdict by jury.
Acquitted—insanity—jury trial—directed verdict,

spartment-—other reasons.

\

Proceedings suspended Indeﬁnﬂel{ by court (proceedings continued without day, stricken wll_h leave to rein-

state, sentence deferred indefinitely),

REFUSE ACT CASES PENDING—AUG, 31, 1970

District and name - Court No. Status ! Districtand name Court No. - Status?!-
Alabama, Southorn: New Jersy—Continued :
Bender Welding 15532 [\ Vista Chemical___... 700304 209
illinois, Northern: Rollins Term__ . _. 700306 209
Calumet Refin........ ... 100335 205 Braen fnd Inc. .. . 700306 209
Pure Oii Co.. . .. ... 700351 205 Bayonne Ind. ... ... 700051 209
U.S. Steel.. . 700148 211 Standard Tank..... 700023 211
KayC.._._.... . 148 211 Howard Fuel.._.. 700022 211
Mathieson Chem...... ... 700070 211 Edison Amboy A___. 700030 211
Smith Oil & Re....... . 700063 211 Vulean Mtrls_ ... ......... 700024 209
. DeangelesR_.__....._........ 700288 205 | New York, Northern: De!l & Hudson
1llinois, Eastern: L 690085 209
Central Towing....._......... 690070 211 | New York, Eastern:
Canal Barge Co....._...._.... 700004 211 Perkit Bid Box........_...... 680444 205
Indiana, Nosthern: Pafchque Oil_ .. ... R 700019 211
Youngstown S & ... 700008 211 Hernly Operati......_..._.._. 700025 211
Citigs Service . 700003 211 Patchogue Oil................ 700241 . 21
DuPont Chem 700010 211 12038233154 .. ... _........ 700244 + 291
US'Stes! 700012 211 | New York, Southern
Mobil 0il C 700013 2N B&W Bolt & Nut 6649 211
American Oil 760017 211 Ward WE .. 66489 211
Mobil Oil Inc 019 -2 Corp of the ER. ... 680903 211
Amer Oil Co._. 700022 211 Edwards P ... . ... ... 680903 211
American Oil.. . 700063 213 | Oregon:R&M. .. ... ... ..... 700179, 209
CitiesServ_.................. 700065 205 | Puerto Rico: =
: Caribd Nitro. ... ........... 690095 21
\ 700060 209 Catano Barge.........._.. ... 690097 21°
700061 209 | Tennessee, Western: Delta Refining. 700083 211
700062 209 | Texas, Eastern: Mobil Oil.._....... 705876 211
700053 209 { Texas, Southern:
Texaco Inc... ... . 700054 209 SWOIlERefin.__._.....__... 700032 2
Bernstein & JA__. .. _....._....  TC305S 209 Suntide Refin.___ ... 700033 21
Maryland: Deepwater Term ....._. 700247 209 Coastal StRet...._........... 700031 209
Michigan, Eastern: Coastal Transp. .. . ... 700177 209
Chryster Corp. 43005 209 | Vermont:
Shell 0il Co. 45008 213 Northern Ol . . .. _06445 262
Detroit E 45004 m Do.......... ... 706648 205
New Jersey: ' | Washinglon, Western: Farwest Cap. 51914 21
DistriCenter_ __..._.._....__. 700025 203 | Florida, Middle: Sun Oil Co........ 700038 211
Nat Lead Co. .- .700195 211 | Texas, Southorn:
Brodun).___. . . 700198 211 Coastal Transp___...__..__._. 700177 211
Vulcan Mtrt Co......._. 700136 211 Tenneco MIR. ................ 700225 21
Rollins Term . .... 700242 211 | Wisconsin, Western:
Braen lndustri. e 700244 211 { Regis Paper_.___......_... - 700105 205
LevarBros.._.c........... 700243 209 Falfs DairyCo. .............. 700166 205

‘s See following Criminal Codes for explanation of code numbers,
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CRIMINAL \BDDES
] \

Number Court matters \
205 Awailing service of warrant or summons, )
209 Awaiting arraignment in court,
211 Awaiting trial, |
%5 Awaiting sentence including referral to probation officer.

Awaiting completion of investigation or repert, advice or instructionyJrom Agency.
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ArrENDIX 8.—CoRRESPONDENCE BEFWEEN SUBCOMMITTE Iy ])l‘l’ AT \[l’..\"

or Justies, Cores oF KNGINEERS, AND Frperan WarTeR 01 ALITY
'/ l NDER-

Aoxivisrration ConcerNig Prorosep MeMoraNDUM 0F
sTANDING BrrweeN Tnose Acexcirs R ExvorceMeNT oF 1804
\er (335 ULS. Cobe 407) . i

|

HorskE o REPRESENTATIVES, !

CONKERVATION AND NATIRAL RESOURCES SUBCON MITIEE
THE COMMITTEE 0N GOVERNMENT OPERATIONS.

or
Washington, 1.0., JI(:[/ 12, 1970,
{

Mr. Davin 1), DosiNiek, L
Commtisxioncr, Federal Water Quality Administration, !

Arlington, Va, .
1970, Mr. J. .J. Lankhorst, Assistant General

DEar Mr. DoMINICK: On May N, !
Connsel for the Corps of Fngineers, testified before the Snbeommittée on Foerg

\'nllc;nnl lh-wur«((-\. and Euvironment of the Senite Comaeree Cygmittee con-
certing the enforcement of the 1889 Refuse Aet (30 Stat. 1151), 1\ copy of his

Rervse .

prepared statement. is encloxed.
We nre coneerned that Mr, Lankhorst's statement implies an (‘\ll'(‘ll”\‘(‘ braneh

poliey to limit enforecement of that Net.
Mr. Lankbhorst said that the corps is meeting with oflicials of yulur ageney amd

the Jnstice Depeirtment *to resolve the extent to whieh the Refnsd Act shonld he
nsed to contrdl potlntion * * * {and} that o memorandum of nnddrstanding will
he repeled governing nse of.the Refuse Aet” e alzo sald that, pergding resolntion
of sael o me nmr.nulmn reports of pollntion received by the corps would be res
ferred 1o your ageney “for investigation, comment, and recommpndations as to
whether action should be taken mmnder the Refuse Act,

We would appreciate your response to $he following questions

1. ) Under what (h(unmnnm-. wonld yonr ageney rec umm(-ml that viola-

tions of the Refuse Aet not be enforeed ?
(o Under what  civenmstances wonld your ageney n-(-mmm-ml that the

Refuse Aot not be “used to control poliution* |

te) In view of the provision in seetion 24 of the Pederal Water Pollution
Control Aot os amended, which specifieally provides that it does not limit enforce-
ment of the Refuse Aet, shontd alleged violators of that aet be humimized from
proseention for snch violation simply heesuse yonr agency is: seeRing to .ll).ll(‘

the pullnlinn nnder the Federal Water Pollution Control Aet?
2.0 iy What s the statntory nnthority under which yonr ageney may conduet

investigafions of violations of the Refuse Aet? Please cite sneh anthority,
thy I your ageney has sueh nuthority, why is the Department seeking specific
anthority to investignte water pollntion diseharges as part of ‘the legistation
teansmitted to the Congress on February 10, 19707 (See LR, 13872, see. 10(§).)
S0 ta)r Daes your ageney have sufficient funds to condnet such investigations
insaddition to carrying out its responsibilitios under the Federal Water Pollition
Control Aet? .
thy What is the estimated anmma] cost of sneh investigntions?

teey Will the corps reimburse yonr agency for sueh costs?

4. ta) Doex yonr ageney bave sufficient personnel to conditet such investip;
tions, in addition to earrying onut its responsibilities nnder the Federal Water
Pollution Control Act?

(hy What ix the estimated nnmber of personnel needed to condnet sueh inves-

tigations?
Wao would appreeiate yonr providing to ns three copies of the present draft.
and each forther draft, nf the prup«m-(l memorandum of nnderstanding.

Sincerely, .
IIexry S. REuss,
Chairman, Conscrration and Natural R(‘s(mr('m Subcmnmmr(‘

a7y
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STATEMENT OF Mg, J. J. LANKIIORST, ASSISTANT GENERAL COUNSEL, OFFICE OF
THE CHIEF OF IENGINEERS, BEFORE THE SUBCOMMITTEE ON ENERGY, NATUNAL
RESOURCES, AND ENvIRONMENT OF THE CoMMERCE CoMMITTEE, U.S. SENATE,
May 8, 1970

Mr. Chairman and members of the committee, I am Mr. J. J. Lankhorst, As-
sistant Genernl Counsel, Office of the Chief of Engineers, Department of the ]
Aruy. I am accomprnied by Maj. E. A. Welsh, Deputy Dlstriet Engineer, and Co -
other personnel from the U.S. Army Ingineer Distriet, Detroit. I apprecinte hav-
ing the opportunity to testify before this committee on the legal enforcement
a of the statutory nuthorities administered by the Corps of Engincers in the interests
of pollution control.
The authority of the U.S. Army Engineers to control construetion in, or deposit
of refuse matter into, navigable waters of the Unlted States stems from laws en-
acted before the beginning of this century, These laws prohibit the dredging,
filling, ereetion of structures, or deposit or refuse in navigable waters unless
done under a permit issued by the Corps of Engineers, and as authorized iy the
. Secrotary of the Army, or under regulations preseribed by the Secretary of the
Army. It is believed the law of particular interest to your committee is the
“Refuse Act,” scction 13 of the Rivers and Ilarbors Act of 1899 (30 Stat. 1152;
13 U.S.C. 407), whileh prohiblts the dlscharge of any matter of any kind other than
- domestle sewage into a navigable water of the United States. The aet also pro-
hibits the placing of material on the banks of a waterway where the material
. is subject to washing into the water so as to endanger navigation.
Vo Section 16 of the 1809 act provides that violators are gullty of a misdemeanor
and are subject to a fine not exceeding $2,500 nor less than 8500, or to imprison-
ment not exceedlng 1 year nor less than 30 days, or to both such fine and im-
prisonmment, for each offense, Section 10 of the 1809 act also provldes that the
license of the master of a violating vessel may be revoked or suspended upon
conviction for a term to be fixed by the judge. The vessel is also Hable for the
peeuniary penalties specified and for the amount of damage charged. Seetion 17
of the 1809 act provides that the Department of Justice shall eonduct legal pro-
ceedings necessary to enforee the act’s provisions,
At first the Refuse Act was enforced with a view only toward the effect a de-
posit or diseharge would have on the navigable capaeity of a waterway. Later
the Refuse Act was used to supplement the Oil Pollution Act of 1924 so as to
control oil diseharges from shore fecilities and discharges into nontidal waters,
two situatlons not covered by the 011 Pollution Act of 1924, Following enactment
of the Fish and Wildlife Coordination Act of 1938, consideration of permit ap-
plicatlons was broadened to incinde the effects of any proposed discharge on fish
and wildlife. As water pollution became a matter of increasing awareness, the
sublie interest in water quality also became a significant factor in evalnating
permit applications. Today, the regulations of the Corps of Engineers require t
specific evaluation of the effects of a proposed discharge on navigatlon, fish and
wildiife, water quality, conservation, estheties, ecology, and other environ-
wiental factors. S
The  courts have afforded a liberal interpretation to the Refuse Act. It has
been held that the Government need not prove that the discharge of refuse was .
elther willful or the result of negligence, The President Coolidge (101 F, 2d G38), ~
The Supreme Conrt held that the act prohlbited Industrlal discharges and that ' . : :
an injunctive remedy is available as a means of enforcement, U.8. v. Republic
Steel Company (262 U.S. 482). In 1906 the U.8. Supreme Court rnled that
while volnable aviation gasoline was not refuse hefore an accidental spill, it he-
eame refuse when it reached navigable waters, U.8. v. Standard 0il Company
(384 U.S. 224). In the case of U.8. v. Esso Standard 0il Company of Pucrio
Rico (375 F. 2d 621), the circuit court of appeals ruled that placing or discharg-
ing refuse matter on the ground where gravity will earry the fefuse Into n
navigable water constitutes a discharge Into navigable waters, In 1969 the 1S,
distriet court in the case of U.8. v. Interlake Stcel Corp. (297 F. Supp.
0121, in a significant decision ruled that-the-Department-of-Justice-eanwprosecite  ~
s violators of the Refuse Act on the complalnt of any responsible person amd that
the Seeretary of the Army or the Corps of Engineers need not request prosccu-
tion: the same conrt ruled that eomplinnee with the Federal Water Pollntion
Control Act, as umended (33 U.S.C, 406 ot seq.), is no defense to a prosceution
nnder-the Refuse Act, It is expected that the eonrts™ hroad applieation of the
Refuse Aet will continue, particularly in view of section 102 of the Natlonnl
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.

Environmental Policy Act of 1069 (83 Stat. 852), which directs that the inter-

pretation of publie lnaws be in consonance wlth the goals set forth in that act.

Notwithstanding the broad powers granted by the Refuse Act, the Department
of the Army and the Corps of Enginecrs recognize that Congress, in the Iederal
Water Pollution Control Act clted above, declared that water pollution control is
the primary responsibility of the States, wilth additional and supplemental l!‘ed-
eral nid and enforcement procedures specified. The Department of the Army

recognizes that the Refuse Act should be responsibly enforeed in proper juxta:

position with oth8r pollution acts. To this end, an interdepartmental meeting
has been held to resolve the extent to which the Refuge Act should be used to
control pollution. At the meeting arranged by Mr. Robert E. Jordan, Special As-
sistant to the Secretary of the Army for Civil Affairs, the Crimiual, Clvil, and
the Land and Natural Resources Divisions of the Department of Justiee, the
Department of the Interior, the Department of Commnierce, and the White Iouse
Council on Environmental Quality were represented. It is expected that n
memorandum of understanding will be reached governing use of the Refuse Act.
In the interlm, the U.S, Army Engineer districts are being instructed to refer
reports of poliution to the local office of the Federal Water Quality Adminis-
tratlon for investigation, comment, and recommmendations as to whether action
should be taken under the Refuse Act. )

Thank you, Mr. Chairman; that completes my statement. We will he pleased
to answer any questlon: you may have.

- HousE OF REPRESENTATIVES,
CONSERVATION ANN NATURAL RESOURCES SUNCOMMITTER
or THE COMMITTEE ON GOVERNMENT OPERATIONS,
C‘ Washington, D.C.; May 13, 1970.
I.t. Gen. F. J. CLARKE, . :
Chicf of Enginecrs,
Department of the Army, Washington, D.C.

DEAR GENERAL CLARKE: On May 8, 1970, Mr. J. J. Lankhorst. Assistant General
Counsel of the Corps of Enginecrs, testified before the Subcommittee on Energy,
Natural Resourees, and Environment of the Senate Commerce Committee on the
enforcement of the 1890 Refuse Act (30 Stat. 1151).

As part of our continuing investlgatlon of the economy and efficiency of the
corps administratlon of the Refuse Act, we are coneerned that Mr. Lankhorst’s
statement implies (1) a policy of llmited enforcement of the act and (2) that
the corps is apparently seeking to shift its enforcement responsibilities under that
act to the Federal Water Quality -Administration at a possible added cost to the
Government, Mr, Lankhorst's prepared statement states in part, ns follows:

“Notwithstanding the broad powers granted by the Refuse Act, the Department
of the Army and the Corps of Engineers recognize that Congress, in the Federal
Water Pollution Control Act cited above, declared that water poliution control
i8 the primary responsidbility of the Statcs. wcith additional and supplemental
Federal aid and enforcement procedures specificd. The Department of the Army
recngnizes that the Refuse Act should be responsibly enforecd in proper jurta-
position with other pollution acts. To thls end, an interdepartmental inceting
has heen leld to resolve the extent to which the Refuse Act should he tised to
control pollution, * * * It is expected that a memorandum of understanding
will be reached governing use of the Refuse Act. In the interim, the U.S. Army
Enginecr districts are being instructed to rcfer reports of pollution to the
Iocal office of the Federal Water Quality Administration for incestigation, eom-

ment, and rccommendations as to whether action should be tahen under the

Recfusc Act.” (Italic supplled.)
The first part of this quote implies that the policy statements in sections 1 and

"10 of the Federal Water Polutlon Control Act, as amended (33 U.S.C. 466 and

400g), also apply to the Refuse Act.. In our opinion, they do not.

The Commnittee on Government Operations recently stated, is its report of
March 18, 1970 (II. Rept. No, 91-917, p. 16), that the usefulness of the Refuse
Act in controlling pollution “is not reduced by more recent water pollution control
legislation. The Federal Water Pollution Control Act specifically states (33 United
States Code sec. 400k) that it shall not be construed as (1) superseding or limiting
the functions, under any other law * * * of any other officers or agency of the
United States, relating to water pollution, or (") affecting or impairing the
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provisions of * * * seetions 13 through 17 of the River and Harbor Act of 1844,
asamended (ie, the Refuse Act).”
If a pottuter discharges refuse mmtter into a navigable waterway in violation
of the prolibition in section 13 of the Refhse Act (33 US.C,.407) against sneh
diseharges, the Corps of Engineers has the responsibility {o enforee the prohlbi-
tion, and the U-S, attorneys have the duty “to vigorously prosecnte all offenders”
of the Refuse Act (33 US.C418). That roslmnslhllltv and duaty are not diminished
by any provision of the Federal Water Pollution Control Act,
Further, if the pollnter intends to contingte such discharges, he must obtain a
permit fram the corps to avoid further prosecution wnder the act, The permit
wpplication would then, of conrse, e subject to the new section 21(h) of the
Federal Water I'ollution Control Act, as amended by the Water Quality Improve-
ment Aot of 1970 (Pablie Law 91-224; 8§ Stat, 91-108) which requires the ] .
appliennt to provide the corps with a certification from the uppruprlntu State . L
that the discharge “will not violate applicable water quality standards.” : '
We would therefore appreciate your providing to us an explanation of what
the corps meins or intends by Mr, Lankhojst's statement that the “Department
of the Army recognizes that the Refiise Aet shonld be responsibly enforceed in
proper juxtaposition with other pofiution aets” N
The seeond part of the guoted statewent informs the Senate subeommittee of
the corps interim policy on enforcement of the Refuse Act, Under this poliey, the
corps ls instrueted the Distriet Engineers to “refer reports of pollution to the
loeal oflice of the Federal Water Quality  Administration for investigation, -
comment, and recommendations as to whether aetion should be taken under
the Refnse Aet” Please provide to us three coples of these instroctions, -
We wonld appreciate yonr responses o the follpwing gquestions:
1. () What is the statutory auhority for thét corps to transfer to the Federal
Water Quality Administmtion responsibiljty for investigntions of violations of -
the Refuse Aet? Please cite sueh anthority,
- {(h) Why should FWQA undertiake sneh investigations? Please provide details
concerning the cconomies that will aeerne to the Government if FWQN, rather . .
than the corps, performed such investigations,
te) Will the corps reimburse FWQA for the costs of such investigntions?
() Has the corps heen investigating pollation vielations of the Refuse Act
until now?
(e It so, why is it necessary or desireble for the corps to relinguish. this i
responsibility to FWQNAY - .
(1) How long do snch investigations "(”‘llul”\ take? . '
(0 Wit i€ the annnal eo-t of sueh investig sations"
th) How fuany personns! iy eaeh district oflice make these nm-\twnunh,
(i) ilow muel sneh investigations were made in cach of the last tliree fisenl )
yearsY . .
2 Why is it necessary to obtain the comments and recommendations of FWQA
mmm rning alleged v iolations of the Refuse Aet?

(1) 15 it not the diuty of the corps to make its own independent judgment s '
to alleged violations of the Refuse Aet and to forward to the Department ol o
Justice all eases where there is sufficient evidenee of =uch violation? by

th) Even if FWQ.A recommended against prosecution of an alleged Refiise
Aet vio